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INTRODUCTION

This is the seventh volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).l

The present volume consists of three parts. Part One completes the presenta­
tion of documents relating to the Commission's report on the work of Its eighth
session, such as that concerning action by the General Assembly, which was not
available when the manuscript of the sixth volume was prepared. Part One also
includes the Commission's report on the work of its ninth session, held in New
York from 12 April to 7 May 1976. .

Part Two reproduces documents considered by the Commission at its ninth
session.

Part Three contains a bibliography of recent writings related to the Com­
mission's work, prepared by the Secretariat, and a check list of UNCITRAL
documents.

1 The volumes published to date are referred to respectively as follows: Yearbook of the
United Nations Commission on International Trade Law (abbreviated herein as UNCITRAL
Yearbook), Volume 1: 1968-1970 (United Nations publication, Sales No. E.71.V.l); Volume
II: 1971 (United Nations publication, Sales No. E.n.VA); Volume 11l: 1972 (United Nations
publication, Sales No. E.73.V.6); Volume IV: 1973 (United Nations publication, Sales
No. E.74.V.3); Volume V: 1974 (United Nations publication, Sales No. E.75.V.2) and
Volume VI: 1975 (United Nations publication, Sales No. E.76.V.5).



I. THE EIGHTH SESSION (1975); COMMENTS AND ACTION
WITH RESPECT TO THE COMMISSION'S REPORT

A. United Nations Conference on Trade and Development (UNCTAD):
extract from the report of the Trade and Development Board (10
March·2 October 1975)~

F. Progressive development of the law of international trade: eighth annual report
of the United Nations Commission on International Trade Law

226. At its 438th meeting, on 12 August 1975; the Board took note with
appreciation of the report of the United Nations Commission on International
Trade Law (UNCITRAL) on the work of its eighth session.87

* Official Records of the General Assembly, Thirtieth Session, Supplement No. 15
(A/10015/Rev.1).

87 Official Records of the General Assembly, Thirtieth Session, Supplement No. 17
(A/10017).

B. General Assembly: report of the Sixth Committee (A/I0420)'#
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I. INTRODUCTION

1. At its 2353rd plenary meeting, on 19. September
1975 the General Assembly decided to mclude the
item 'entitled "Report of the United Nations Comm~s­
sion on International Trade Law on the work of Its
eighth session"l in the agenda of its thirtieth session
and allocated it to the Sixth Committee for considera­
tion and report.

2. The Sixth Committee considered this item at its
1527th and 1529th to 1533rd meetings, from 30 Sep-

* 12 December 1975. Official Records of the General As­
sembly Thirtieth Session, Annexes, agenda item 110.

1 Official Records of the General Assembly, Thirtieth Session,
Supplement No. 17 (A/10017); UNCITRAL Yearbook, Vol. VI:
1975, part one, II, A.

3

tember to 7 October, and at its 1574th and 157Sth
meetings, on 25 and 26 November 1975.

3. At the 1527th meeting, on 30 September,
Mr. Roland Loewe (Austria), Chairman of the United
Nations Commission on International Trade Law
(UNCITRAL) at its eighth session, introduced the re­
port of UNCITRAL on the work of that session (AI
10017).2 The Sixth Committee also had before it a

2 This presentation was pursuant to a decision by the Sixth
Committee at its 1096th meeting, on 13 December 1968 (see:
Official Records of the General Assembly, Twenty-third Ses­
sion, Annexes, agenda item 88, document A17408, para. 3).
At its 1527th meeting, the Sixth Committee decided, after being
advised of the financial implications by its Secretary, to have
reproduced in extenso this statement by the Chaimlan of the
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note by the Secretary-General (A/C.6/L.1016), set­
ting forth the comments on the report of UNCITRAL
by the Trade and Development Board of the United
Nations Conference on Trade and Development.

4. At the 1575th meeting, on 26 November, the
Rapporteur of the Sixth Committee raised the question
whether the Committee wished to include in its report
to the General Assembly on this item a summary of
the main trends that emerged during the debate on the
report of UNCITRAL. After referring to General As­
sembly resolution 2292 (XXII) of 8 December 1967
concerning publications and documentation of the
United Nations, the Rapporteur informed the Commit­
tee of the financial implications of the question. At
the same meeting, the Sixth Committee decided that, in
view of the nature of the subject-matter, the report on
agenda item 110 should include a summary of the
main trends of opinion that were expressed during the
debate.

II. PROPOSAL

5. At the 1574th meeting, on 25 November, the
representative of Egypt introduced a draft resolution
(A/C.6/L.I021) on behalf of Afghanistan, Algeria,
Argentina, Bulgaria, Czechoslovakia, Dahomey, Demo­
cratic Yemen, Egypt, Gabon, Greece, Guyana, Hun­
gary, India, Iran, Jordan, Lesotho, Mali, Mexico, the
Philippines, Romania, Senegal, the Syrian Arab Re­
public, Yugoslavia and Zaire, later joined by Ghana
and Nigeria (for the text, see para. 44 below).

III. DEBATE

6. The main trends of opinion expressed in the
Sixth Committee on the report of UNCITRAL on the
work of its eighth session are summarized in sections A
to J below. Sections A and B deal with general obser­
vations on the role and functions of UNCITRAL and
on its working methods. The succeeding sections are
concerned with the specific topics discussed at the eighth
session of UNCITRAL and are set out under the fol­
lowing headings: international sale.of goo~s (sect..C),
international payments (sect. P), mt~rnatlOnal legls~a­
tion on shipping (sect. E), mternatlOnal commercIal
arbitration (sect. F), multinational enterprises (sect. G),
liability for damage caused by products intende~ ~or

or involved in international trade (sect. H), tralmng
and assistance in the field of international trade law
(sect. I) and future work (sect. J).

A. General observations

7. Many representatives stressed the importance of
the work of UNCITRAL, since the unification, har­
monization and progressive development of interna­
tional trade law would serve to promote the develop­
ment of equitable commercial and economic relations
between developing and developed countries and be­
tween countries with different social and economic sys­
tems. Several representatives noted that the establish­
ment of uniform rules and practices for international
trade that were universally acceptable and the removal

United Nations Commission on International Trade Law; the
text of Mr. Loewe's statement is found in document A/C.6/
L.I017.

of obstacles of a legal nature were certain to contribute
to the growth of international trade.

8. Most representatives commended UNCITRAL
and its Working Groups on the progress of their work
since the seventh session of UNCITRAL. It was gen­
erally observed that the work of drafting new uniform
rules, which were to be applicable world-wide, entailed
great technical complexity since full account had to
be taken of the. different social, economic and legal
systems of the world and of existing international trade
practices.

9. Representatives of developing countries stated
that it was essential that UNCITRAL continue to pro­
mote international trade through the development of
uniform laws that reflect the need of those countries
for a fair and equitable share in the benefits of such
trade. Several representatives noted that UNCITRAL
in its future work should take account of the General
Assembly resolutions regarding the establishment of a
new economic order.

B. Working methods of the United Nations
Commission on International Trade Law

10. Most representatives commented favourably on
the flexible working methods utilized by UNCITRAL
since its inception. It was urged to continue its fruitful
collaboration with other United Nations bodies, as well
as intergovernmental organizations and international and
regional non-governmental organizations which were
engaged in work on topics of concern to UNCITRAL.
Specific reference was made to the background studies
and drafts prepared by the Secretariat of UNCITRAL,
in consultation with interested international organiza­
tions and commercial institutions wherever appropriate,
and to the use of Working Groups in which the exper­
tise of representatives on UNCITRAL was effectively
utilized.

11. With regard to the programme of work of
UNCITRAL, many representatives expressed their sup­
port for the order of priorities and the target dates for
the completion of work on specific subjects that had
been set by UNCITRAL.

12. Several representatives expressed agreement
with the procedure of UNCITRAL to transmit draft
legal texts prepared by its Working Groups to Gov­
ernments and to interested international organizations
for comments, prior to the time UNCITRAL considered
such texts. It was stressed that this procedure ensured
that the uniform rules approved by UNCITRAL would
find wide acceptance.

13. Several representatives expressed their support
for the practice of UNCITRAL and its Working Groups
to proceed by consensus. It was stated that the process
of reaching decisions by consensus ensured that the
uniform laws derived from the work of UNCITRAL
would be acceptable to all States.

14. There was general agreement that it was the
task of UNCITRAL to review periodically its work pro­
gramme and to establish its own working methods.

C. International sale of goods
15. Representatives stressed the importance of uni­

fied rules governing the international sale of goods and
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G. Multinational enterprises

29. Many representatives noted that UNCITRAL
had an important role to play in the international legal
regulation of the activities of multinational enterprises.
It was also stated that the problems posed by multina­
tional enterprises were primarily of an economic nature

26. Many representatives commented favourably on
the undertaking by UNCITRAL to formulate a pre­
liminary draft set of Arbitration Rules for optional use
in ad hoc arbitration relating to international trade
(UNCITRAL Arbitration Rules). It was noted that
arbitration was of increasing importance as a means for
settling disputes arising from international trade trans­
actions.

27. Several representatives spoke in favour of the
position taken by most members of UNCITRAL at its
eighth session to the effect that the UNCITRAL Ar­
bitration Rules should not extend to cover arbitrations
administered by arbitral institutions. On the other
hand, there was also support for the view that the rules
should contain provisions dealing with such "admin­
istered" arbitration.

28. A number of representatives made observations
regarding various provisions in the preliminary draft
set of Arbitration Rules that was before UNCITRAL
at its eighth session and suggested possible modifica­
tions to be incorporated in the revised version of these
rules.

D. International payments

19. Many representatives noted with satisfaction
the progress made by the Working Group on Interna­
tional Negotiable Instruments in its work of draftin~ a
uniform law on international bills of exchange and m­
ternational promissory notes. They stressed the impor­
tance of continued close collaboration by the Working
Group with banking and trade institutions and with
international organizations active in this field.

20. Several representatives expressed their support
for the continuation of work by the Working Group
and the Secretariat aimed at determining the feasibility
of preparing uniform rules applicable to international
cheques.

21. Many representatives commented favourably on
the collaboration between UNCITRAL and the Inter­
national Chamber of Commerce, particularly with re­
gard to documentary credits and contract guarantees.

22. Several representatives noted that UNCITRAL
at its eighth session had considered the topic of security
interests in goods on the basis ofa study prepared by
a consultant to the Secretariat. These representatives
approved the decision by UNCITRAL to request the

expressed their satisfaction with the progress achieved Secretary-General to complete the "Study on security
by the Working Group on the International Sale of interests" by including the law of additional countries,
Goods in revising the Uniform Law on the Interna- in particular of the socialist States of Eastern Europe.
tional Sale of Goods (ULIS) annexed to the Hague
Convention of 1964. There was general approval of E. International legislation on shipping
the decision by the Working Group to structure the 23. All representatives stressed the importance of
revised ULIS in the form of a draft convention on the work of UNCITRAL in revising the existing rules
the international sale of goods rather than a uniform governing the liability of carriers of goods by sea and
law annexed to a convention, in order to minimize pos- supported the replacement of the International Con-
sible reservations. vention for the Unification of Certain Rules of Law

16. It was noted that, upon completion of its work relating to Bills of Lading signed in Brussels in 1924
on the draft convention on the international sale of and the Protocol of 1968 to amend that Convention by
goods, the Working Group would commence consider- a new international convention that would take fully
ation of uniform rules on the formation and validity of into account the technological developments in mari-
contracts for the international sale of goods. Most time transport and the interests of developing countries.
representatives suggested that the Working Group They commended the Working Group on International
should draft a separate convention On the formation Legislation on Shipping on the completion of the draft
and validity of international sales contracts rather than convention on the carriage of goods by sea.
expand the scope of the draft convention on the inter- 24. It was noted that the draft convention on the
national sale of goods to cover these matters. Some carriage of goods by sea had been circulated to Gov-
representatives expressed the view that adoption of the ernments and to interested international organizations
convention on the international sale of goods and of the and the hope was expressed that a large number of
convention on the formation and validity of contracts them would submit their comments prior to the time
for the international sale of goods should be considered UNCITRAL commenced consideration of the draft
by the same conference of plenipotentiaries. convention.

17. Most representatives who spoke on the subject 25. There was general agreement with the decision
approved the decision of UNCITRAL to establish a made by UNCITRAL to devote the major part of its
study group to explore the practical need for develop- ninth session in 1976 to a detailed, article-by-article
ing general conditions of sale and standard contracts examination of the draft convention on the carriage of
applicable to a wide range of commodities. Some rep- goods by sea, with a view toward submitting the final
resentatives noted their reservations regarding the utility text to a conference of plenipotentiaries for adoption
of continued work by UNCITRAL in this area. as expeditiously as possible.

18. Several representatives stressed the necessity of F. International commercial arbitration
ascertaining that the various international conventions
and general conditions of sale being developed by
UNCITRAL in the field of the international sale of
goods were fully complementary to and in harmony
with each other.
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and that UNCITRAL was therefore not the proper
forum to consider these problems.

30. Most representatives who spoke on this subject
welcomed the decision of UNCITRAL to maintain on
its agenda the question of multinational enterprises,
without at present adopting a definite work programme,
and to inform the Commission on Transnational Cor­
porations, established by the Economic and Social
Council, of the readiness of UNCITRAL to undertake
work of a legal nature on any issues that may be re­
ferred to it. These representatives stressed the need for
close collaboration between UNCITRAL and the Com­
mission on Transnational Corporations.

31. Some representatives expressed the view that
UNCITRAL might itself initiate consideration of cer­
tain legal problems connected with the existence and
activities of multinational enterprises, such as a defini­
tion of the term "multinational enterprises", or the
protection of the rights of States over their natural re­
sources.

H. Liability for damage caused by products intended
for or involved in international trade

32. Many representatives supported the decision by
UNCITRAL to continue its work on this subject with
a view towards determining the practicability of devel­
oping uniform rules that would be applied world-wide.
It was noted that the endeavours of UNCITRAL re­
flected the growing concern for the protection of con­
sumers and were likely to assist in the development of
national legislation in this field.

33. Some representatives expressed reservations re­
garding the development of global rules in the area of
liability for damages caused by products and stated that
only efforts at unification on the regional level held
out prospects for success.

I. Training and assistance in the field
of international trade law

34. All representatives who spoke on the subject
stressed the importance of the programme of training
and assistance of UNCITRAL in the field of interna­
tional trade law. There was general agreement that
the symposium on the teaching of international trade
law held in connexion with the eighth session of
UNCITRAL had been successful, and the representa­
tives expressed their support for the decision by
UNCITRAL to hold another such symposium in 1977
in connexion with its tenth session.

35. Representatives expressed their appreciation to
the Governments that had made voluntary contribu­
tions to meet the travel and subsistence expenses of
participants from developing countries at the sympo­
sium and expressed the hope that similar voluntary
contributions would be made in order to facilitate the
holding of the 1977 symposium on international trade
law.

36. Several representatives expressed their grati­
tude to the Governments that had offered fellowships
to young lawyers from developing countries foraca­
demic and practical training in international trade law.

J. Future work

37. Most representatives expressed their sup}'?rt
for the work programme and the order of prionties
established by UNCITRAL and commented favourably
on its decision not to add any new topics to its work
programme at this time.

38. There was general agreement with the agenda
and arrangements for the ninth session of UNCITRAL.
Some representatives noted that it should not extend
the length of its future meetings and should continue to
make the most expeditious use of the time available for
its sessions.

39.. Several representatives noted that in its future
work UNCITRAL should take account of the General
Assembly resolutions regarding a new international eco­
nomic order.

40. One representative stated that UNCITRAL
should consider the development of uniform rules gov­
erning the investment of capital in developing countries
and the transfer of technology from developed coun­
tries to developing countries. It was also suggested
that UNCITRAL should endeavour to draft uniform
rules on the formation and validity of contracts in
general, with a view towards the eventual development
of a code of international trade law.

IV. VOTING

41. At its 1575th meeting, on 26 November, the
Sixth Committee proceeded to take action on the draft
resolution before it (A/C.6/L.I021). The represen­
tative of the United States of America moved for a
separate vote on operative paragraph 8 of the draft
resolution. The motion was rejected. by 67 votes to 24,
with 12 abstentions.

42. The Committee adopted draft resolution AI
C.6/L.I021 by a recorded vote of 98 to none, with 4
abstentions. The voting was as follows:

In favour: Afghanistan, Algeria, Argentina, Austra­
lia, Austria, Bahrain, Bangladesh, Belgium, Bolivia,
Botswana, Brazil, Bulgaria, Burma, Byelorussian Soviet
Socialist Republic, Canada, Chad, Chile, China, Co­
lombia, Congo, Cuba, Czechoslovakia, Democratic
Yemen, Denmark, Ecuador, Egypt, EI Salvador, Ethio­
pia, Finland, France, Gabon, German Democratic Re­
public, Ghana, Greece, Guatemala, Guyana, Hungary,
India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Ivory
Coast, Japan, Jordan, Kenya, Kuwait, Laos, Lesotho,
Libyan Arab Republic, Madagascar, Malaysia, Mali,
Mexico, Mongolia, Mozambique, Nepal, Netherlands,
New Zealand, Nigeria, Norway, Pakistan, Panama, Pa­
raguay, Peru, Philippines, Poland, Portugal, Qatar,
Romania, Rwanda, Saudi Arabia, Senegal, Sierra
Leone, Singapore, Spain, Sri Lanka, Sudan, Sweden,
Syrian Arab Republic, Thailand, Tunisia, Turkey,
Uganda, Ukrainian Soviet Socialist Republic, Union of
Soviet Socialist Republics, United Arab Emirates,
United Republic of Cameroon, United Republic of
Tanzania, Upper Volta, Uruguay, Venezuela, Yemen,
Yugoslavia, Zaire, Zambia.

Against: None.
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Abstaining: Germany, Federal Republic of, Swazi­
land,s United Kingdom of Gre~t Britain and Northern
Ireland, United States of AmerIca.

43. Statements in explanation of vote after the
vote were made by the representatives of the United
States of America, Germany, Federal Republic of,
Paraguay, Swaziland, the Netherlands, Italy, Japan, the
United Kingdom of Great Britain and Northern Ire­
land, Canada, Belgium, Chile and Turkey.

3 At the conclusion of the vote, the representative of Swazi­
land stated that he had intended to vote in favour of the draft
resolution.

RECOMMENDATION OF THE SIXTH COMMITTEE

44. The Sixth Committee recommends to the Gen­
eral Assembly the adoption of the following draft re­
solution:

Report of the United Nations Commission
on International Trade Law

[The draft resolution was adopted by the General
Assembly as resolution 3494 (XXX), reproduced be­
low in section C.]

c. General Assembly resolution 3494 (XXX) of 15 December 1975

3494 (XXX). REPORT OF THE UNITED NATIONS
CoMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,
Having considered the report of the United Nations

Commission on International Trade Law on the work
of its eighth session, l

Recalling its resolution 2205 (XXI) of 17 Decem­
ber 1966, by which it established the United Nations
Commission on International Trade Law and defined
the object and terms of reference of the Commission,
and its previous resolutions concerning the reports of
the Commission on the work of its annual sessions,

Recalling also its resolutions 3201 (S-VI) and 3202
(S-VI) of 1 May 1974, 3281 (XXIX) of 12 Decem­
ber 1974 and 3362 (S-VII) of 16 September 1975,

Reaffirming its conviction that the progressive har­
monization and unification of international trade law,
in reducing or removing legal obstacles to the flow of
international trade, especially those affecting the devel­
oping countries, would significantly contribute to uni­
versal economic co-operation among all States on a
basis of equality and to the elimination of discrimina­
tion in international trade and, thereby, to the well­
being of all peoples,

Having regard for t~e need t~ ~ake into accou~t the
different legal systems 1D harmomzmg the rules of mter­
national trade law,

Bearing in mind that the Trade and Development
Board of the United Nations Conference on Trade
and Development, at its fifteenth sess~on, too~ note with
appreciation2 of the report of the Umted NatiOns Com­
mission on International Trade Law,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade
Law on the work of its eighth session;

2. Commends the United Nations Commissi<:~n~)ll

International Trade Law for the progress made 1D Its
work and for its efforts to enhance the efficiency of its
working methods;

3. Notes with satisfaction that a draft convention
on the carriage of goods by sea ha~ been prep~re.d by a
working group of the Umted NatiOns CommISSIOn on

1 Official Records of the General Assembly, Thirtieth Ses­
sion, Supplement No. 17 (A/I0017); UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, A.

2 Ibid., Supplement No. 15 (A/IOOIS/Rev.l), part three,
para. 226.

International Trade Law and that this draft convention
has been transmitted to Governments and interested
international organizations for their comments;

4. Further notes with satisfaction that work on uni­
form rules governing the international sale of goods is
nearing completion and that in the near future a draft
convention on the international sale of goods will be
transmitted to Governments and interested international
organizations for their comments;

5. Approves the decision of the United Nations
Commission on International Trade Law to maintain
on its agenda the item concerning multinational enter­
prises and to keep that subject under review pending the
identification by the Commission on Transnational Cor­
porations of specific legal issues that would be suscepti­
ble of action by the United Nations Commission on
International Trade Law;

6. Expresses its appreciation to the United Nations
Commission on International Trade Law for the inter­
national symposium on the teaching of international
trade law, held in connexion with its eighth session;

7. Recommends that the United Nations Commis­
sion on International Trade Law should:

(a) Continue in its work to pay special attention to
the topics to which it had decided to give priority,
namely, the international sale of goods, international
payments, international commercial arbitration and
international legislation on shipping;

(b) Continue to consider the advisability of pre­
paring uniform rules governing the liability for damage
caused by products intended for or ~nvolved in interna­
tional trade, in accordance with the decisions thereon
adopted by the Commission at its eighth session;

(c) Continue its work on training and assistance in
the field of international trade law, taking into account
the special interests of the developing countries;

(d) Maintain close collaboration with the United
Nations Conference on Trade and Development and
continue to collaborate with international organizations
active in the field of international trade law;

(e) Maintain liaison with the Commission on
Transnational Corporations with regard to the cpn­
sideration of legal problems that would be susceptIble
of action by it;

(f) Continue to give special consideration to the
interests of developing countries and to bear in mind
the special problems of land-locked countries;
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INTRODUCTION

1. The present report of the United Nations Com­
mission on International Trade Law covers the Commis­
sion's ninth session, held at United Nations Head­
quarters in New York from 12 April to 7 May 1976.

2. Pursuant to General Assembly resolution 2205
(XXI) of 17 December 1966, this report is submitted

* Official Records of the General Assembly, Thirty-first Ses­
sion, Supplement No. 17.

9

to the General Assembly and is also submitted for com­
ments to the United Nations Conference on Trade and
Development.

CHAPTER I. ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its ninth ses­
sion on 12 April 1976. The session was opened by the
Secretary-General.
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Commission at its first session, the Commission has three Vice­
Chairmen, so that, together with the Chairman and Rap.
porteur, each of the five groups of States listed in General
Assembly resolution 2205 (XXI), sect. II, para. 1, will be rep­
resented on the bureau of the Commission (see Official Records
of the General Assembly, Twenty-third Session, Supplement
No. 16 (A/7216), para. 14; UNCITRAL Yearbook, Vol. I:
1968-1970, part two, I).

S Summary records of the meetings of Committee I are con­
tained in A/CN.9/IX/C.lISR.I to SR.31.

4 Summary records of the meetings of Committee IT are
contained in A/CN.9/IX/C.2/SR.I to SR.19.

officers

C. Election of officers

7. The Commission elected the following
by acclamation: 2

B. Membership and attendance Chairman Mr. L. H. Khoo (Singapore)
4. General Assembly resolution 2205 (XXI) es- Vice-Chairman Mr. R. Herber (Federal Repub.

tablished the Commission with a membership of 29 lic of Germany
States, elected by the Assembly. By resolution 3108
(XXVIII), the General Assembly increased the mem- Vice-Chairman Mr. E. Mottley (Barbados)
bership of the Commission from 29 to 36 States. The Vice-Chairman Mr. J. Ruzicka (Czechslovakia)
present members of the Commission, elected on 12 No- Rapporteur M T 0 k n1 (N' •

be 1970 d 12
. . . . . .. rs. . ye u e Igena)

vern r an December 1973, are the following
States: 1 Argentina, Australia,* Austria,* Barbados, Bel- D. Agenda
gium, Brazil, Bulgaria, Chile,* Cyprus, Czechoslovakia,
Egypt,* France,* Gabon, Germany (Federal Repub- 8. The agenda of the session as adopted by the
lic of), Ghana,* Greece, Guyana,* Hungary, India, Commission at its 173rd meeting, on 12 April 1976,
Japan;* Kenya, Mexico, Nepal,* Nigeria,* Norway,* was as follows:
Philippines, Poland,* Sierra Leone, Singapore,* So- 1. Opening of the session
malia,* Syrian Arab Republic, Union of Soviet Socialist 2. Election of officers
Republics,* United Kmgdom of Great Britain and
Northern Ireland,* United Republic of Tanzania,* 3. Adoption of the agenda, tentative schedule of meetings
United States of America and Zaire. 4. International sale of goods

5.. With the exception of Cyprus, Guyana and 80- 5. International payments
malia, all members of the Commission were represented 6. International legislation on shipping
at the session. 7. International commercial arbitration

6. The following United Nations organs, specialized 8. Ratification of or adherence to conventions concerning
agencies, intergovermental organizations and interna- international trade law
tional non-governmental organizations were represented
by observers: 9. Training and assistance in the field of international trade

law
(a) United Nations organs

\ 10. Future work
United Nations Conference on Trade and Development.

11. Other business
(b) Specialized agencies

12. Date and place of the tenth session
Inter-Governmental Maritime Consultative Organization;
International Monetary Fund; the World Bank. 13. Adoption of the report of the Commission

(c) Intergovernmental organizations E. Establishment of Committees of the Whole
Council for Mutual Economic Assistance; Council of 9.. The Commission decided to establish two Com-
Europe; East African Community; Hague Conference
on Private International Law; League of Arab States. mittees of the Whole (Committee I and Committee II),

which would meet simultaneously to consider the fol-
(d) International non-governmental organizations lowing agenda items:

Inter-American Commercial Arbitration Commission;
International Chamber of Commerce; International Cham- Committee I
ber of Shipping; International Council for Commercial
Arbitration; International Law Association; International Item 6. International legislation on shipping:
Maritime Committee; International Shipowners Associa- draft Convention on the Carriage of Goods by Sea.
tion; International Union of Marine Insurance.

Committee II

Item 7. International commercial arbitration:
UNCITRAL Arbitration Rules.
10. Committee I met from 12 April to 6 May 1976,

and held 31 meetings.s Committee II met from 12 to 23
April 1976, and held 19 meetings.4

11. At its first meeting, on 12 April, Committee I
unanimously elected Mr. M. Chafik (Egypt) as Chair­
man and Mr. N. Gueiros (Brazil) as Rapporteur. At
its first meeting, also on 12 April 1976, Committee II
unanimously elected Mr. R. Loewe (Austria) as

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years,
except that, in connexion with the initial election, the terms
of 14 members, selected by the President of the Assembly, by
drawing lots, expired .at the end of three years (31 December
1970); the terms of the 15 other members expired at the end
of six years (31 December 1973). Accordingly, the General As­
sembly, at its twenty-fifth session elected 14 members to serve
for a full term of six years, ending on 31 December 1976, and,
at its twenty-eighth session, elected 15 members to serve for
a full term of six years, ending on 31 December 1979. The
General Assembly, at its twenty-eighth session, also selected
seven additional members. Of these additional members, the
terms of three members, selected by the President of the As­
sembly, by drawing lots, will expire at the end of three years
(31 December 1976) and the terms of four members will expire
at the end of six years (31 December 1979). The terms of the
'members marked with an asterisk will expire on 31 December
1976. The terms of the other members will expire on 31 De­
cember 1979.

2 The elections took place at the 173rd and 174th meetings,
on 12 April 1976. In accordance with a decision taken by the
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Chairman and at its 6th meeting unanimously elected
Mr. I. Szasz (Hungary) as Rapporteur.

12. The Commission considered the report of Com­
mittee I at its 178th and 179th meetings, on 7 May,
and the report of Committee II at its 175th, 176th and
177th meetings, on 27 and 28 April. The Commission
decided to include the reports of Committees I and II
in the present report in the form of annexes (annex I
and annex II).

F. Adoption of the report

13. The Commission adopted the present report at
its 179th meeting on 7 May 1976.

CHAPTER II. INTERNATIONAL SALE OF GOODS

A. Uniform rules governing the international
sale of goods

Report of the Working Group

14. The Commission had before it the report of
the Working Group on the International Sale of Goods
on the work of its seventh session, held at Geneva from
5 to 16 January 1976 (AjCN.9j116).* The report set
forth the progress made by the Working Group in im­
plementing the mandate entrusted to it at the Commis­
sion's second session by which the Working Group was
directed, inter alia, to ascertain which modifications of
the text of the Uniform Law on the International Sale
of Goods (ULIS), annexed to the 1964 Hague Con­
vention, might render such text capable of wider ac­
ceptance by countries of different legal, social and eco­
nomic systems and to elaborate a new text reflecting
such modifications.5

15. As the report of the Working Group indicates,
the Group completed its consideration of pending ques­
tions with respect to articles 57 to 69 of the draft Con­
vention on the International Sale of Goods and certain
other articles in which unresolved questions had re­
mained. The Group thereafter considered the text of
the draft Convention in second reading.

16. The Commission noted with satisfaction that,
upon the completion of the second reading, the Work­
ing Group had approved the text of a draft Convention
on the International Sale of Goods, thereby completing
the mandate given to it by the Commission in respect
of the revision of ULIS. The Commission also noted
that the Working Group had not reached consensus on
the text of article 7, paragraph 2, and article 11, placed
within square brackets, and that in respect of certain
other articles, representatives of members of the Work­
ing Group had reserved their position with a view to
raising the issue at the tenth session of the Commission
when the draft Convention would be considered. The

'" Reproduced in this volume, part two, I, 1, infra.
5 Official Records of the General Assembly, Twenty-fourth

Session, Supplement No. 18 (AI7618), para. 38, subpara. 3 (a)
of the resolution contained therein (UNCITRAL Yearbook,
Vol. I: 1968-1970, part two, II); ibid., Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 92, subpara. 1 (c) of the
resolution contained therein (UNCITRAL Yearbook, Vol. IT:
1971, part one, II). The 1964 Hague Convention relating to a
Uniform Law on the International Sale of Goods and the an­
nexed Uniform Law (ULIS) appears in the Register of Texts of
Conventions and Other Instruments Concerning International
Trade Law, vol. I (United Nations publication, Sales No.
E.7I.V.3), chap. I, 1.

text adopted by the Working Group is set forth in annex
I to its report.

17. The Commission further noted that the Work­
ing Group had not considered draft provisions con­
cerning implementation, declarations and reservations
or final clauses for the draft Convention and had re­
quested the Secretariat to prepare such draft provisions
for consideration by the Commission at its tenth session.

18. The Working Group reported that it had be­
fore it a draft commentary on the text of the draft Con­
vention on the International Sale of Goods (AjCN.9/
WG.2jWP.22) as it appeared in annex I of the report
of the Working Group on the work of its sixth session
(AjCN.9/.100),* and that it had requested the Sec­
retariat to revise the draft commentary in the light of
its deliberations and conclusions. The commentary is
set forth in annex II to the Working Group's report.

19. The Commission agreed with the view of the
Working Group that a commentary accompanying the
draft Convention would be desirable in that it would
make the preparatory work and the policy underlying
the formulations in the draft Convention, as adopted by
the Working Group, more readily available.

Consideration of the report by the Commission6

20. The Commission noted that, in accordance with
the decision taken by it at its eighth session, the draft
Convention, accompanied by a commentary, had been
sent to Governments and interested international or­
ganizations for their comments and that an analysis of
the comments would be prepared for consideratiOn by
the Commission at its tenth session.

21. The Commission decided to consider the draft
Convention at its tenth session, in the light of comments
received from Governments and interested international
organizations.

B. Formation and validity of contracts for
the international sale of goods

Introduction

22. At its second session the Commission decided
that the Working Group on the International Sale of
Goods should consider which modifications of the Uni­
form Law on the Formation of Contracts for the In­
ternational Sale of Goods, annexed to the Hague Con­
vention of 1 July 1964, might render it capable of wider
acceptance by countries of different legal, social and
economic systems and to elaborate a new text for this
purpose.7 At its third session, the Commission decided
that the Working Group should give priority to the con-

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, I, 1.

6 The Commission considered this subject at its 173rd meet­
ing, on 12 April 1976, and a summary record of this meeting
is contained in A/CN.9/SR.173.

7 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (AI7618), para. 38, subpara. 3 (a)
of the resolution contained therein (UNCITRAL Yearbook,
Vol. I: 1968-1970 part two, II). The 1964 Hague Convention
relating to a Uniform Law on the Formation of Contracts for
the International Sale of Goods and the annexed Uniform Law
appears in the Register of Texts of Conventions and Other
Instruments Concerning International Trade Law, vol. I (United
Nations publication, Sales No. E.7I.V.3), chap• .I, 1.
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sideration of ULIS and take up the formation of con­
tracts only upon the completion of that task.s

23. At its seventh session, the Commission con­
sidered the request of the International Institute for the
Unification of Private Law (UNIDROIT) that it in­
clude in its programme of work the consideration of the
"draft of a law for the unification of certain rules re­
lating to the validity of contracts of international sale
of goods", approved by the Governing Council of the
Institute in 1972. At that session, the view was ex­
pressed that it might be desirable to deal with the rules
on formation and on validity in a single instrument, and
that thought should be given to the advisability of
formulating rules governing the formation and validity
of contracts in general, to the extent that they were
relevant to international trade.9

Report 0/ the Working Group
24. The report stated that the Working Group was

of the unanimous view that, at its next session, it should
begin work on uniform rules governing the formation of
contracts and should make an attempt to formulate
such rules on a broader basis than the international sale
of goods. If, in the course of its work, it should prove
that the principles underlying contracts of sale and other
types of contract could not be treated in the same text,
the Group would direct its work towards contracts of
sale only. The Working Group was further of the view
that it should consider whether some or all of the rules
on validity could appropriately be combined with rules
on formation. The Working Group decided to place
these conclusions before the Commission at its ninth
session so as to obtain its views thereon.

Consideration 0/ the report by the Commission10

25. The Commission concentrated its discussion on
three major questions:

(a) Whether the proposed convention on the in­
ternational sale of goods and the rules to be adopted
in respect of the formation and validity of contracts
for the international sale of goods should be incor­
porated in a single convention or whether the rules on
the formation and validity of contracts for the inter­
national sale of goods should be the subject-matter of
a separate convention;

(b) Whether, if it were decided to prepare two con­
ventions, the two conventions should be submitted to
one conference of plenipotentiaries or whether they
should be submitted to separate conferences of pleni­
potentiaries;

(c) Whether the rules on formation and validity
of contracts sho).t1d be prepared for a wide range of
contracts used in international trade or whether they
should be prepared only for the international sale of
goods.

26. In respect of the first two questions, it was
noted that it would be easier for those using the rules

8 Official Records of the General Assembly, Twenty-fifth
Session, Supplement No. 17 (A/S017), para. 72 (UNCITRAL
Yearbook, Vol. I: 1965-1970, part two, ITI).

9 Ibid., Twenty-ninth Session, Supplement No. 17 (A/9617)
paras. 91 to 93 (UNCITRAL Yearbook, Vol. V: 1974, part one,
II, A).

10 The Commission considered this subject at its 173rd meet­
ing, on 12 April 1976, and a summary record of this meeting
is contained in A/CN.9/SR.173.

being prepared by the Commission if there was a single
text. It was also noted that the preparation of a single
text or, at a minimum, the consideration of the two
texts at the same conference of plenipotentiaries, would
facilitate the preparation of texts which were identical
in approach and in the use of terminology. On the
other hand, it was noted that the preparation of the
rules on formation and validity would take time and
that it would be undesirable to await the completion
of this task before the convening of a conference of
plenipotebtiaries to consider the draft Convention on
the International Sale of Goods. It was also suggested
that it would be more difficult to secure the ratification
by a large number of States of a single text which com­
bined ~he rules on formation and validity with the rules
on the international sale of goods. Furthermore, it was
noted that the consideration of the draft Convention on
the International Sale of Goods would be by itself a
full agenda for a conference of plenipotentiaries and
that it would be difficult for such a conference to give
full attention also to the problems of formation and
validity.

27. As to the third question, the Commission was
of the view that the Working Group should restrict its
work to the preparation of rules on the formation of
contracts for the international sale of goods so as to
complete its task in the shortest possible time, but that
the Working Group had discretion as to whether to
include some rules in respect of the validity of such
contracts. The Commission requested the Working
Group to report its conclusions in this respect to the
Commission at the tenth session.

Decision 0/ the Commission

28. The Commission, at its 173rd meeting, on 12
April 1976, adopted unanimously the following de­
cision:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on the International Sale. of
Goods on the work of its seventh session;

2. Congratulates the Working Group on the ex­
peditious and successful completion of the task en­
trusted to it in respect of the revision of the Uniform
Law on the International Sale of Goods, annexed to
the Hague Convention of 1 July 1964;

3. Decides:

(a) To consider the draft Convention on the
International Sale of Goods at its tenth session;

(b) To defer until its tenth session the question
whether the rules on formation and validity of con­
tracts should be set forth in the same convention
containing the rules on the international sale of goods
or in a separate convention, and whether, if there
are separate conventions, they should be considered
at the same conference of plenipotentiaries;

(c) To instruct the Working Group on the In­
ternational Sale of Goods to confine its work on
the formation and validity of contracts to contracts
of the international sale of goods.
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CHAPTER III. INTERNATIONAL PAYMENTS

Negotiable instruments

29. The Commission had before it the report of
the Working Group on International Negotiable Instru­
ments on the work of its fourth session, held at New
York from 2 to 12 February 1976 (A/CN.9/117).*
The report sets forth the progress made by the Work­
ing Group in preparing a final draft Uniform Law on
International Bills of Exchange and International Pro­
missory Notes.

30. As indicated in the report, the Working Group
at its fourth session considered articles 79 to 86 and
articles 1 to 11 of the draft Uniform Law on Interna­
tional Bills of Exchange and International Promissory
Notes prepared by the Secretary-General in response
to a decision by the Commission.ll The proposed
uniform law will establish uniform rules applicable to
international negotiable instruments (bills of exchange
or promissory notes) for optional use in international
payments.

31. The report sets forth the deliberations and
conclusions of the Working Group with respect to
limitation of actions, lost instruments, the sphere of
application of the proposed uniform law, formal re­
quirements of the instrument and interpretation of
formal requirements.
Consideration of the report by the Commission12

32. The Commission noted with satisfaction that
the Working Group had completed its first reading of
the draft uniform law. In accordance with its general
policy of considering the substance of the work carried
out by working groups only upon completion of that
work, the Commission took note of the report of the
Working Group on International Negotiable Instru­
ments.
Decision of the Commission

33. The Commission, at its 173rd meeting, on 12
April 1976, adopted unanimously the following de­
cision:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report
of the Working Group on International Negotiable
Instruments on the work of its fourth session;

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to
complete that work expeditiously;

3. Requests the Secretary-General to carry out,
in accordance with the directives of the Working
Group on International Negotiable Instruments, fur­
ther work in connexion with the draft uniform law
on international bills of exchange and with the in-

* Reproduced in this volume, part two, II, I, infra.
11 Official Records of the General Assembly, Twenty-sixth

Session, Supplement No. 17 (A/8417), para. 35 (UNCITRAL
Yearbook, Vol. II: 1971, part one, II, A). The draft unifonn
law and commentary are set forth in A/CN.9/WG.IVIWP.2.

12 The Commission considered this subject at its 173rd meet­
ing, and a summary record of this meeting is contained in
A/CN.9ISR.173.

quiries regarding the use of cheques for settling
international payments, in consultation with the
Commission's Study Group on International Pay­
ments, composed of experts provided by interested
international organizations and banking and trade
institutions, and for these purposes to convene meet­
ings as required.

CHAPTER IV. INTERNATIONAL LEGISLATION
ON SHIPPING

A. Introduction

34. By a resolution adopted at its second session
in February 1971, the Working Group on International
Shipping Legislation of the United Nations Conference
on Trade and Development (UNCTAD) recommended
that the Commission should undertake the examination
of the rules and practices concerning bills of lading,
including those rules contained in the International
Convention for the Unification of Certain Rules relat­
ing to Bills of Lading (the Brussels Convention of
1924) and in the Protocol to Amend that Convention
(the Brussels Protocol of 1968), with a view to revising
and amplifying these rules or, if appropriate, preparing
a new international convention for adoption under the
auspices of the United Nations.

35. The Commission, at its fourth session, decided
to examine the rules governing the responsibility of
ocean carriers for cargo18 along the lines indicated in
the above-mentioned resolution on bills of lading
adopted by the UNCTAD Working Group (TD/B/
C.4/86, annex I).

36. To carry out this programme of work, the
Commission established a Working Group on Interna­
tional Legislation on Shipping consisting of 21 mem­
bers of the Commission. The Working Group held
eight sessions and submitted to the eighth session of
the Commission the text of a draft Convention on the
Carriage of Goods by Sea.14 At its seventh session, the
Commission requested the Secretary-General to trans­
mit the final text of the draft Convention, upon its
adoption by the Working Group on International Legis­
lation on Shipping, to Governments and interested in­
ternational organizations for their comments and to
prepare an analysis of such comments for considera­
tion by the Commission at its present session.

18 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A8417), paras. 10-23 (UNCI­
TRAL Yearbook, Vol. II: 1971, I?art one, n, A). For the Com­
mission's other action on the subject of international legislation
on shipping, see ibid., Twenty-fourth Session, Supplement No.
18 (A/7618), paras. 114-133 (UNCITRAL Yearbook, Vol. I:
1968-1970, part two, II, A); ibid., Twenty-fifth Session, Sup­
plement No. 17 (A/S017), paras. 157-166 (UNCITRAL Year­
book, Vol. I: 1968-1970, part twp, III, A); ibid., Twenty­
seventh Session, Supplement No. 17 (A/8717), paras. 44-51
(UNCITRAL Yearbook, Vol. III: 1972, part one, IL A); ibid.,
Twenty-eighth Session, Supplement No. 17 (AI9017), paras.
46-61 (UNCITRAL Yearbook, Vol. IV: 1973, part one, II, A);
ibid., Twenty-ninth Session, Supplement No. 17 (AI9617),
paras. 3S-53 (UNCITRAL Yearbook, Vol. V: 1974, part one,
II, A); and ibid., Thirtieth Session, Supplement No. 17 (AI
10017), paras. 64-77 (UNCITRAL Yearbook, Vol. VI: 1975,
part one, II, A).

14 At its 179th meeting on 7 May 1976, the Commission
noted that its Working Group on International Legislation on
Shipping had thus fulfilled its mandate, and decided therefore
to dissolve that Working Group.
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37. The Commission had before it the following
documents:

(i) A/C.9/109:* comments by Governments and
international organizations on the draft Con­
vention on the Carriage of Goods by Sea.
This document also reproduces the text of the
draft Convention (pp. 4 to 19).

(ii) A/CN.9/110:* analysis of the comments by
Governments and international organizations
on the draft Convention on the Carriage of
Goods by Sea.

(iii) A/CN.9/115: * draft provisions concerning
implementation, reservations and other final
clauses for the draft Convention on the Car­
riage of Goods by Sea. These draft provisions
had been prepared by the Secretariat in re­
sponse to a request made to it by the Working
Group on International Legislation on Ship­
ping at the Group's eighth session. The Work­
ing Group had not considered these draft
provisions.

(iv) A/CN.9/115/Add.1: the 1975 table 1 and
table 2 of Lloyd's Register of Shipping.

(v) A/CN.9/105:** report of the Working Group
on International Legislation on Shipping on
the work of its eighth session.

(vi) Documents of the United Nations Conference
on Trade and Development:

TD/B/CA/ISL/19: bills of lading - com­
ments on a draft convention on the carriage
of goods by sea prepared by the UNCI­
TRAL Working Group on International
Legislation on Shipping - report by the
UNCTAD secretariat:
TD/B/CA/ISL/19/Suppl.1 and Supp1.2:
bills of lading - daft convention on the
carriage of goods by sea; background com­
ments prepared by the UNCTAD sec­
retariat;
TD/B/CA/ISL/21: report of the UNC­
TAD Working Group on International
Shipping Legislation on the first part of
its fifth session.

38. The Commision established a Committee of
the Whole I to consider the draft Convention on the
Carriage of Goods by Sea as adopted by the Working
Group on International Legislation. on Shipping, and
to report back to it. Committee I met from 12 April
tei.6 May and held 31 meetings. The report of Com­
mittee Ito the Commission is set forth in annex I to
the present report.

.B. Consideration of the report of Committee
of the Whole I

39. The Commission considered the report of Com­
mittee I at its 178th and 179th meetings on 7 May
1976.15

* Reproduced in this volume, part two, IV, infra.
** Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,

part two, IV, 3.
15 SUmmary records of those meetings are contained in

A/CN.9/SR.178 and 179.

40. The view was expressed that the possibility of
replacing in the text of the draft Convention, wherever
appropriate, the future imperative "shall" by the pre­
sent indicative "is" in the English language version,
should be brought to the attention of the international
conference of plenipotentiaries that will be convened
to conclude a Convention on the Carriage of Goods
by Sea.

41. After deliberation, the Commission approved
the text of the draft Convention on the Carriage of
Goods by Sea proposed by Committee I, subject to
the following changes:

(a) In paragraphs 1 and 2 of article 8, where the
phrase."loss, damage or delay" appeared for the first
time, that phrase was changed to read "loss, damage
or delay in delivery";

(b) In the first sentence of article 15, paragraph 2,
a comma was added between the words "this article"
and the words "shall state";

(c) In paragraph 1 of article 20, the bracketed
phrase "for damages" and the foot-note attached thereto
were deleted;

(d) In paragraph 2 of article 20, the words "to
run" following the words "period commences" were
deleted;

(e) In paragraph 3 of article 20, the words "begins
to run" were replaced by the word "commences";

(f) In paragraph 4 of article 20, the words "the
running of" were deleted;

(g) The following foot-note "6" was added to
paragraph 1 of article 21, following the word "State":
"A considerable number of delegations favoured the
addition of the word 'Contracting' before the word
'State"';

(h) In paragraph 5 of article 21, a comma was
added between the word "parties" and the words "after
a claim"; and

(i) In paragraph 1 of article 22, the phrase "under
a contract of carriage" was replaced by the phrase
"relating to carriage of goods under this Convention".

42. In regard to the draft provisions concerning
implementation, reservations, and other final clauses
for the draft Convention on the Carriage of Goods by
Sea (A/CN.9/115), the Commission decided that these
draft provisions, as modified by the Secretariat in con­
formity with the proposals adopted by Committee I,
should be circulated, together with the draft Conven­
tion, to Governments and interested international or­
ganizations for comments and proposals.

43. The Commission was unanimous in its view
that the General Assembly should convene an inter­
national conference of plenipotentiaries to conclude, on
the basis of the draft articles approved by the Com­
mission, a Convention on the Carriage of Goods by
Sea. The Commission took note of the preference ex­
pressed by the UNCTAD Working Group on Interna­
tional Shipping Legislation that the international con­
ference of plenipotentiaries should take place during
1977 or during the early part of 1978. A statement on
the financial implications of such a. conference was
made by the representative of the Secretary-General.
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Decision of the Commission

44. At its 179th meeting, on 7 May 1976, the
Commission adopted the following decision:

The United Nations Commission on International
Trade Law,

Recalling the decision taken at its fourth session
to examine, in response to a resolution by the Work­
ing Group on International Shipping Legislation es­
tablished by the United Nations Conference on Trade
and Development, the rules and practices concern­
ing bills of lading, including those rules contained in
the International Convention for the Unification of
Certain Rules Relating to Bills of Lading (the Brus­
sels Convention of 1924) and in the Protocol to
Amend that Convention (the Brussels Protocol of
1968), with a view to revising and amplifying these
Rules and if appropriate, to preparing a new inter­
national convention for adoption under the auspices
of the United Nations,

Considering that international trade is an im­
portant factor in the promotion of friendly relations
among States and that the adoption of a convention
on the carriage of goods by sea, establishing a
balanced allocation of risks between the cargo owner
and the carrier, would contribute to the develop­
ment of world trade,

1. Approves the text of the draft Convention on
the Carriage of Goods by Sea as set forth in para­
graph 45 of its report on the work of the ninth
session;

2. Requests the Secretary-General:
(a) To circulate the draft Convention, together

with draft provisions concerning implementation, re­
servations and other final clauses to be prepared
by the Secretary-General, to Governments and in­
terested international organizations for comments and
proposals;

(b) To transmit the draft Convention and the
draft provisions concerning implementation, reser­
vations and other final clauses to the Working Group
on· International Shipping Legislation established by
the United Nations Conference on Trade and Dev­
elopment for comments and proposals;

(c) To prepare an analytical compilation of the
comments and proposals received from Governments,
the Working Group on International Shipping Legis­
lation and interested international organizations, and
to submit this analytical compilation to the confer­
ence of plenipotentiaries which the General Assembly
may wish to convene;

3. Recommends that the General Assembly
should convene an international conference of pleni­
potentiaries, as early as practicable, to conclude, on
the basis of the draft Convention approved by the
Commission, a Convention on the Carriage of Goods
by Sea.

C. Text of the draft Convention on the Carriage
. of Goods by Sea

45. The draft Convention on the Carriage of Goods
hySea, as adopted by the Commission, read as follows:

DRAFT CONVENTION ON THE CARRIAGE OF GOODS BY SEA

PART I. GENERAL PROVISIONS

Article 1. Definitions

In this Convention:

1. "Carrier" means any person by whom or in whose name
a contract of carriage of goods by sea has been concluded
with a shipper.

2. "Actual carrier" means any person to whom the per­
formance of the carriage of the goods, or part of the carriage,
has been entrusted by the carrier, and any other person to
whom such performance has been entrusted.

3. "Consignee" means the person entitled to take delivery
of the goods.

4. "Goods" includes live animals; where the goods are
consolidated in a container, pallet or similar article of transport
or where they are packed, "goods" includes such article of
transport or packaging if supplied by the shipper.

S. "Contract of carriage" means a contract whereby the
carrier against payment of freight undertakes to carry goods
by sea from one port to another.

6. "Bill of lading" means a document which evidences a
contract of carriage and the taking over or loading of the
goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document. A pro­
vision in the document that the goods are to be delivered to
the order of a named person, or to order, or to bearer,
constitutes such an undertaking.

7. "Writing" includes, inter alia, telegram and telex.

Article 2. Scope of application

1. The provisions of this Convention shall be applicable
to all contracts of carriage between ports in two different
States, if:

(a) The port of loading as provided for in the contract
of calTiage is located in a Contracting State, or

(b) The port of discharge as provided for in the contract
of carriage is located in a Contracting State, or

(c) One of the optional ports of discharge provided for
in the contract of carriage is the actual port of discharge and
such port is located in a Contracting State, or

(d) The bill of lading or other document evidencing the
contract of carriage is issued in a Contracting State, or

(e) The bill of lading or other document evidencing the
contract of carriage provides that the provisions of this Con­
vention or the legislation of any State giving effect to them
are to govern the contract.

2. The provisions of this Convention are applicable without
regard to the nationality of the ship, the carrier, the actual
carrier, the shipper, the consignee or any other interested
person.

3. The provisions of this Convention shall not be applicable
to charter-parties. However, where a bill of lading is issued
pursuant to a charter-party, the provisions of the Convention
shall apply to such a bill of lading if it governs the relation
between the carrier and the holder of the bill of lading not
being the charterer.

4. If a contract provides for future carriage of goods in a
series of shipments during an agreed period, the provisions of
this Convention shall apply to each shipment. However, where
a shipment is made under a charter-party, the provisions of
paragraph 3 of this article shall apply.

Article 3. Interpretation of the Convention

In the interpretation and application of. the provisions of
this Convention regard shall be had to its internatioal character
and to the need to promote uniformity.



16 Yearbook of the United Nations Commission on International Trade Law, 1976, Volume VII

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility

1. The responsibility of the carrier for the goods under this
Convention covers the period during which the carrier is in
charge of the goods at the port of loading, during the carriage
and at the port of discharge.

2. For the purpose of paragraph 1 of this article, the
carrier shall be deemed to be in charge of the goods from
the time he has taken over the goods until the time he has
delivered the goods:

(a) By handing over the goods to the consignee; or

(b) In cases where the consignee does not receive the goods
from the carrier, by placing them at the disposal of the
consignee in accordance with the contract or with the law or
with the usage of the particular trade, applicable at the port
of discharge; or

(c) By handing over the goods to an authority or other
third party to whom, pursuant to law or regulations applicable
at the port of discharge, the goods must be handed over.

3. In paragraphs 1 and 2 of this article, reference to the
carrier or to the consignee shall mean, in addition to the carrier
or the consignee, the servants or the agents, respectively of
the carrier or the consignee.

Article 5. Basis of liability

1. The carrier shall be liable for loss resulting from loss
of or damage to the goods, as well as from delay in delivery,
if the occurrence which caused the loss, damage or delay took
place while the goods were in his charge as defined in article 4,
unless the carrier proves that he, his servants and agents took
all measures that could reasonably be required to avoid the
occurrence and its consequences.

2. Delay in delivery occurs when the goods have not been
delivered at the port of discharge provided for in the contract
of carriage within the time expressly agreed upon or, in the
absence of such agreement, within the time which it would
be reasonable to require of a diligent carrier, having regard
to the circumstances of the case.

3. The person entitled to make a claim for the loss of
goods may treat the goods as lost when they have not been
delivered as required by article 4 within 60 days following the
expiry of the time for delivery according to paragraph 2 of
this article.

4. In case of fire, the carrier shall be liable, provided the
claimant proves that the fire arose from fault or ,neglect on
the part of the carrier, his servants or agents.

5. With respect to live animals, the carrier shall not be
liable for loss, damage or delay in delivery resulting from
any special risks inherent in that kind of carriage. When the
carrier proves that he has complied with any special instruc­
tions given him by the shipper respecting the animals and
that, in the circumstances of the case, the loss, damage or
delay in delivery could be attributed to such risks, it shall be
presumed that the loss, damage or delay in delivery was so
caused unless there is proof that all or a part of the loss,
damage or delay in delivery resulted from fault or neglect
on the part of the carrier, his servants or agents.

6. The carrier shall not be liable, except in general average,
where loss, damage or delay in delivery resulted from measures
to save life or from reasonable measures to save property
at sea.

7. Where fault or neglect oil the part of the carrier, his
servants or agents combines with another cause to produce
loss, damage or delay in delivery the carrier shall be liable
only to the extent that the loss, damage or delay in delivery
is attributable to such fault or neglect, provided that the car­
rier proves the amount of loss, damage or delay in delivery
not attributable thereto.

Article 6. Limits of liability

1. (a) The liability of the carrier for loss of or damage
to goods according to the provisions of article 5 shall be
limited to an amount equivalent to (, .. ) units of account
per package or other shipping unit or ( .. ,) units of account
per kilogram of gross weight of the goods lost or damaged,
whichever is the higher.

(b) The liability of the carrier for delay in delivery ac­
cording to the provisions of article 5 shan not exceed [ ... ]l
the freight [payable for the goods delayed] [payable under the
contract of carriage]. '

(c) In no case shall the aggregate liability of the carrier,
under both subparagraphs (a) and (b) of this paragraph,
exceed the limitation which would be established under sub­
paragrapq (a) of this paragraph for total loss of the goods
with respect to which such liability was incurred.

2. For the purpose of calculating which amount is the
higher in accordance with paragraph 1 of this article, the
following rules shall apply:

(a) Where a container, pallet or similar article of transport
is used to consolidate goods, the package or other shipping
units enumerated in the bill of lading as packed in such article
of transport shall be deemed packages or shipping units. Except
as aforesaid the goods in such article of transport shaH be
deemed one shipping unit.

(b) In cases where the article of transport itself has been
lost or damaged, that article of transport shall, when not
owned or otherwise supplied by the carrier, be considered one
separate shipping unit.

3. Unit of account means ... 2

4. By agreement between the carrier and the shipper,
limits of liability exceeding those provided for in paragraph
may be fixed.

Alternative article 6. Limits of liability3

1. The liability of the carrier according to the provisions of
article 5 shan be limited to an amount equivalent to ( ... )
units of account per kilogram of gross weight of the goods
lost, damaged or delayed.

2. Unit of account means ... 4

3. By agreement between the carrier and the shipper, a
limit of liability exceeding that provided for in paragraph I
may be fixed.

Article 7. Application 10 non-contractunl claims

1. The defences and limits of liability provided for in this
Convention shan apply in any action against the carrier in
respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whether
the action be founded in contract, in tort or otherwise.

2. If such an action is brought against a servant or agent
of the carrier, such servant or agent, if he proves that he acted
within the scope of his employment, shan be entitled to avail
himself of the defences and limits of liability which the carrier
is entitled to invoke under this Convention.

1 The question as to whether the limit should be the freight
or a multiple of the freight is to be determined at the con­
ference of plenipotentiaries which will consider the draft Con­
vention.

2 The unit of account is to be determined at the conference
of plenipotentiaries which will consider the draft Convention.

3 If the liability for delay in delivery were to be subject
under this alternative text to a special limit of liability, para­
graph 1 of this alternative text may be supplemented by pa­
ragraphs 1 (b) and 1 (c) of the basic text for article 6 set forth
above. If this be done, paragraph 1 of the alternative text
would need drafting changes.

4 The unit of account is to be determined at the conference
of plenipotentiaries which will consider the draft Convention.
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3. The aggregate of the amounts recoverable from the
carrier, and any persons referred to in paragraph 2 of this
article, shall not exceed the limits of liability provided for in
this Convention.

Article 8. Loss of right to limit liability

1. The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved
that the loss, damage or delay in delivery resulted from an act
or omission done with the intent to cause such loss, damage or
delay, or recklessly and with knowledge that such loss, damage
or delay would probably result, which was an act or omis­
sion of:

(a) The carrier himself, or

(b) An employee of the carrier other than the master and
members of the crew, while exercising, within the scope of
his employment, supervisory authority in respect of that part
of the carriage during which such act or omission occurred, or

(c) An employee of the carrier, including the master or
any member of the crew, while handling or caring for the
goods within the scope of his employment.

2. Notwithstanding the provisions of paragraph 2 of arti­
cle 7, a servant or agent of the carrier shall not be entitled
to the benefit of the limitation of liability provided for in
article· 6 if it is proved that the loss, damage or delay in
delivery resulted from an act or omission of such servant or
agent, done with the intent to cause such loss, damage or delay
or recklessly and with knowledge that such loss, damage or
delay would probably result.

Article 9. Deck cargo

1. The carrier shall be entitled to carry the goods on deck
only if such carriage is in accordance with an agreement with
the shipper or with the usage of the particular trade or is
required by statutory rules or regulations.

2. If the carrier and the shipper have agreed that the
goods shall or may be carried on deck, the carrier shall insert
in the bill of lading or other document evidencing the contract
of carriage a statement to that effect. In the absence of such
a statement the carrier shall have the burden of proving that
an agreement for carriage on deck has been entered into;
however, the carrier shall not be entitled to invoke such an
agreement against a third party who has acquired a bill of
lading in good faith.

3. Where the goods have been carried on deck contrary
to the provisions of paragraph 1 of this article or where the
carrier may not under paragraph 2 of this article invoke an
agreement for carriage on deck, the carrier shall, notwith­
standing the provisions of paragraph 1 of article 5, be liable
for loss of or damage to the goods, as well as for delay in
delivery, which results solely from the carriage on deck, and
the extent of his liability shall be determined in accordance
with the provisions of article 6 or 8, as the case may be.

4. Carriage of goods on deck contrary to express agreement
for the carriage under deck shall be deemed to be an act or
omission of the carrier within the meaning of article 8.

Article 10. Liability of the carrier and actual carrier

1. Where the performance of the carriage or part thereof
has been entrusted to an actual carrier, whether or not in
pursuance of a liberty under the contract of carriage to do
so, the carrier shall nevertheless remain responsible for the
entire carriage according to the provisions of this Convention.
The carrier shall, in relation to the carriage performed by the
actual carrier, be responsible for the acts and omissions of the
actual carrier and of his servants and agents acting within the
scope of their employment.

2. The actual carrier shall be responsible, according to the
provisions of this Convention, for the carriage performed by

him. The provisions of paragraphs 2 and 3 of articles 7 and of
paragraph 2 of article 8 shall apply if an action is brought
against a servant or agent of the actual carrier.

3. Any special agreement under which the carrier assumes
obligations not imposed by this Convention or any waiver
of rights conferred by this Convention shall affect the actual
carrier only if agreed by him expressly and in writing. Whether
or not the actual carrier has so agreed, the carrier shall never­
theless remain bound by the obligations or waivers resulting
from such special agreement.

4. Where and to the extent that both the carrier and the
actual carrier are liable, their liability shall be joint and
several.

5. The aggregate of the amounts recoverable from the
carrier, the actual carrier and their servants and agents shall
not exceed the limits provided for in this Convention.

6. Nothing in this article shall prejudice any right of
recourse as between the carrier and the actual carrier.

Article 11. Through carriage

1. Notwithstanding the provisions of paragraph 1 of arti­
cle 10, where a contract of carriage provides explicitly that a
specified part of the carriage covered by the contract shall
be performed by a named person other than the carrier, the
contract may also provide that the carrier shall not be liable
for loss, damage or delay in delivery caused by an occurrence
which takes place while the goods are in the charge of the
actual carrier during such part of the carriage. The burden of
proving that any loss, damage or delay in delivery has been
caused by such an occurrence shall rest upon the carrier.

2. The actual carrier shall be responsible in accordance
with the provisions of paragraph 2 of article 10 for loss,
damage or delay in delivery caused by an occurrence which
takes place while the goods are in his charge.

PART III. LIABILITY OF TIlE SHIPPER

Article 12. General rule

The shipper shall not be liable for loss sustained by the
carrier or the actual carrier, or for damage sustained by the
ship, unless such loss or damage was caused by the fault or
neglect of the shipper, his servants or agents. Nor shall any
servant or agent of the shipper be liable for such loss or damage
unless the loss or damage was caused by fault or neglect on
his part.

Article 13. Special rules on dangerous goods

1. The shipper shall mark or label in a suitable manner
dangerous goods as dangerous.

2. Where the shipper hands over dangerous goods to the
carrier or an actual carrier, as the case may be, the shipper
shall inform him of the dangerous character of the goods and,
if necessary, the precautions to be taken. It the shipper fails
to do so and such carrier or actual carrier does not otherwise
have knowledge of their dangerous character:

(a) The shipper shall be liable to the carrier and any
actual carrier for all loss resulting from the shipment of such
goods, and

(b) The goods may at any time be unloaded, destroyed or
rendered innocuous, as the circumstances may require, without
payment of compensation.

3. The provisions of paragraph 2 of this article may not
be invoked by any person if during the carriage he has taken
the goods in his charge with knowledge of their dangerous
character.

4. If, in cases where the provisions of paragraph 2, sub­
paragraph (b), of this article do not apply or may not be
invoked, dangerous goods become an actual danger to life or
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property, they may be unloaded, destroyed or rendered in­
nocuous, as tbe circumstances may require, without payment
of compensation except where there is an obligation to con­
tribute in general average or where the carrier is liable in ac­
cordance with the provisions of article 5.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lad.ing

1. When the goods are received in the charge of the carrier
or the actual carrier, the carrier shall, on demand of the
shipper, issue to the shipper a bill of lading.

2. The bill of lading may be signed by a person having
authority from the carrier. A bill of lading signed by the
master of the ship carrying the goods shall be deemed to have
been signed on behalf of the carrier.

3. The signature on the bill of lading may be in hand­
writing, printed in facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means, if not
inconsistent with the law of the country where the bill of
lading is issued.

Article 15. Contents of bill of lading

1. The bill of lading shall set forth among other things
the following particulars:

(a) IThe general nature of the goods, the leading marks
necessary for identification of the goods, the number of
packages or pieces, and the weight of the goods or their
quantity otherwise expressed, all such particulars as furnished
by the shipper;

(b) The apparent condition of the goods;

(c) The name and principal place of business of the car-
rier;

(d) The name of the shipper;

(e) The consignee if named by the shipper;

(I) The port of loading under the contract of carriage and
the date on which the goods were taken over by the carrier
at the port of loading;

(g) The port of discharge under the contract of carriage;

(h) The number of originals of the bill of lading, if more
than one;

(1) The place of issuance of the bill of lading;

(j) The signature of the carrier or a person acting on his
behalf;

(k) The freight to the extent payable by the consignee or
other indication that freight is payable by him;

(1) The statement referred to in paragraph 3 of article 23;
and

(m) The statement, if applicable, that the goods shall or
may be carried on deck.

2. After the goods are loaded on board, if the shipper so
demands, the carrier shall issue to the shipper a "shipped" bill
of lading which, in addition to the particulars required under
paragraph 1 of this article, shall state that the goods are on
board a named ship or ships, and the date or dates of loading.
If the carrier has previously issued to the shipper a bill of
lading or other document of title with respect to any of such
goods, on request of the carrier, the shipper shall surrender
such document in exchange for the "shipped" bill of lading.
The carrier may amend any previously issued document in
order to meet the shipper's demand for a "shipped" bill of
lading if, as amended, such document includes all the informa­
tion required to be contained in a "shipped" bill of lading.

3. The absence in the bill of lading of one or more par­
ticulars referred to in this article shall not affect the .legal

character of th~ document as a bill of lading provided that it
nevertheless meets the requirements set out in paragraph 6 of
article 1.

Article 16. Bills of lading: reservations and evidentiary effect

1. If the bill of lading contains particulars concerning the
general nature, leading marks, number of packages or pieces,
weight or quantity of the goods which the carrier or other
persons issuing the bill of lading on his behalf knows or has
reasonable grounds to suspect do not accurately represent the
goods actually taken over or, where a "shipped" bill of lading
is issued, loaded, or if he had no reasonable means of checking
such particulars, the carrier or such other persons shall insert
in the bill of lading a reservation specifying these inaccuracies,
grounds of suspicion or the absence of reasonable means of
checking.

2. When the carrier or other person issuing the bill of
lading on his behalf fails to note on the bill of lading the ap­
parent condition of the goods, he is deemed to have noted
on the bill of lading that the goods were in apparent good
condition.

3. Except for particulars in respect of which and to the
extent to which a reservation permitted under paragraph 1 of
this article has been entered:

(a) The bill of lading shall be prima facie evidence of
the taking over or, where a "shipped" bill of lading is issued,
loading, by the carrier of the goods as described in the bill
of lading; and

(b) Proof to the contrary by the carrier shall not be admis­
sible when the bill of lading has been transferred to a third
party, including any consignee, who in good faith has acted
in reliance on the description of the goods therein.

4. A bill of lading which does not, as provided in para­
graph 1, subparagraph (k) of article 15, set forth the freight
or otherwise indicate that freight shall be payable by the
consignee or does not set forth demurrage incurred at the port
of loading payable by the consignee, shall be prima facie ev­
idence that no freight or such demurrage is payable by him.
However, proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to a
third party, including any consignee, who in good faith has
acted in reliance on the absence in the bill of lading of any
such indication.

Article 17. Guarantees by the slzipper5

1. The shipper shall be deemed to have guaranteed to the
carrier the accuracy of particulars relating to the general
nature of the goods, their marks, number, weight and quantity
as furnished by him for insertion in the bill of lading. The
shipper shall indemnify the carrier against all loss resulting
from inaccuracies in such particulars. The shipper shall remain
liable even if the bill of lading has been transferred by him
The right of the carrier to such indemnity shall in no way
limit his liability under the contract of carriage to any person
other than the shipper.

2. Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against loss re­
sulting from the issuance of the bill of lading by the carrier,
or a person acting on his behalf, without entering a reservation
relating to particulars furnished by the shipper for insertion
in the bill of lading, or to the apparent conditions of the goods,
shall be void and of no effect as against any third party, in­
cluding any consignee, to whom the bill of lading has been
transferred.

3. Such letter of guarantee or agreement shall be valid as
against the shipper unless the carrier or the person acting on

Ii A number of delegations were of the view that article 17
should consist of para. 1 only and that paras. 2, 3 and 4 should
be deleted.
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his behalf, by omitting the reservation referred to in para­
graph 2 of this article, intends to defraud a third party, in­
cluding any consignee, who acts in reliance on the description
of the goods in the bill of lading. If in the latter case, the
reservation omitted relates to particulars furnished by the
shipper for insertion in the bill of lading, the carrier shaH
have no right of indemnity from the shipper pursuant to para­
graph 1 of this article.

4. In the case of intended fraud referred to in paragraph 3
of this article the carrier shall be liable, without the benefit
of the limitation of liability provided for in this Convention,
for any loss incurred by a third party, including a consignee,
who has acted in reliance on the description of the goods in
the bill of lading issued.

Article 18. Documents other than bills 0/ lading

When a carrier issues a document other than a bill of lading
to evidence a contract of carriage, such a document shall be
prima facie evidence of the taking over by the carrier of the
goods as therein described.

PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the general
nature of such loss or damage, be given in writing by the
consignee to the carrier not later than the day after the day
when the goods were handed over to the consignee, such
handing over shall be prima facie evidence of the delivery by
the carrier of the goods as described in the document of
transport or, if no such document has been issued, in good
condition.

2. Where the loss or damage is not apparent, the provisions
of paragraph 1 of this article shall apply correspondingly if
notice in writing has not been given within 15 consecutive
days after the day when the goods were handed over to the
consignee.

3. If the state of the goods has at the time they were
handed over to the consignee been the subject of joint survey
or inspection by the parties, notice in writing need not be
given of loss or damage ascertained during such surveyor
inspection.

4. In the case of any actual or apprehended loss or damage
the carrier and the consignee shall give all reasonable facilities
to each other for inspecting and tallying the goods.

5. No compensation shall be payable for delay in delivery
unless a notice has been given in writing to the carrier within 21
consecutive days after the day when the goods were handed
over to the consignee.

6. If the goods have been delivered by an actual carrier,
any notice given under this article to the actual carrier shall
have the same effect as if it had been given to the carrier, and
any notice given to the carrier shall also have effect as if
given to such actual carrier.

Article' 20. Limitation of actions

1. Any action relating to carriage of goods under this
Convention is time-barred if legal or arbitral proceedings have
not been initiated within a period of two years.

2. The limitation period commences on the day on which
the carrier has delivered the goods or part of the goods or,
in cases where no goods have been delivered, on the last day
on which the goods should have been delivered.

3. The day on which the period of limitation commences
shall not be included in the period.

4. The person against whom a claim is made m~y at any
time during the limitation period extend the pen~d by a
declaration in writing to the claimant. The declaratlonmay
be renewed.

5. An action for indemnity by a person held liable may
be brought even after the expiration of the period of limita­
tion provided for in the preceding paragraphs if brought within
the time allowed by the law of the State where proceedings
are initiated. However, the time allowed shall not be less
than 90 days commencing from the day when the person
bringing such action for indemnity has settled the claim or has
been served with process in the action against himself.

Article 21. lurisdictioll

1. In a legal proceeding relating to carriage of goods under
this Convention the plaintiff, at his option, may bring an
action in a court which, according to the law of the State6

where the court is situated, is competent and within the juris­
diction of which is situated one of the following places or
ports:

(a) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

(b) The place where the contract was made provided that
the defendant has there a place of business, branch or agency
through which the contract was made; or

(c) The port of loading or the port of discharge; or

(d) Any additional place designated for that purpose in
the contract of carriage.

2. (a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any port
in a contracting State at which the carrying vessel or any
other vessel of the same ownership may have been legally
arrested in accordance with the applicable law of that State.
However, in such a case, at the petition of the defendant,
the claimant must remOve the action, at his choice, to one
of the jurisdictions referred to in paragraph 1 of this article
for the determination of the claim, but before such removal
the defendant must furnish security sufficient to ensure pay­
ment of any judgement that may subsequently be awarded
to the claimant in the action;

(b) All questions relating to the sufficiency or otherwise
of the security shall be determined by the court at the place
of the arrest.

3. No legal proceedings arising out of the contract of
carriage may be brought in a place not specified in paragraph 1
or 2' of this article. The provisions of this paragraph do not
constitute an obstacle to the jurisdiction of the contracting
States for provisional or protective measures.

4. (a) Where an action has been brought before a court
competent under paragraph 1 or 2 of this article or where
judgement has been delivered by such a court, no new action
shall be started between the same parties on the same grounds
unless the judgement of the court before which the first action
was brought is not enforceable in the country in which the
new proceedings are brought;

(b) For the purpose of this article the institution of
measures with a view to obtaining enforcement of a judge­
ment shall not be considered as the starting of a new action;

(c) For the purpose of this article the removal of an action
to a different court within the same country shall not be con­
sidered as the starting of a new action.

5. Notwithstanding the provisions of the preceding para­
graphs, an agreement made by the parties, after a claim under
the contract of carriage has arisen, which designates the place
where the claimant may bring an action, shall be effective.

Article 22. Arbitration

1. Subject to the provisions of this article, parties may
provide by agreement evidenced in writing that any dispute

6 A considerable number of delegations favoured the' addi­
tion of the word "Contracting" before the word ..State... · .
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that may arise relating to carriage of goods under this Con­
vention shall be referred to arbitration.

2. Where a charter-party contains a provision that dis­
putes arising thereunder shall be referred to arbitration and a
bill of lading issued pursuant to the charter-party does not
contain a special annotation providing that such provision
shall be binding upon the holder of the bill of lading, the
carrier may not invoke such provision as against a holder
having acquired the bill of lading in good faith.

3. The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

(a) A place in a State within whose territory is situated:

(i) The principal place of business of the defendant or,
in the absence thereof, the ordinary residence of the
defendant; or

(ii) The place where the contract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

(iii) The port of loading or the port of discharge; or

(b) Any place designated for that purpose in the arbitra­
tion clause or agreement.

4. The arbitrator or arbitration tribunal shall apply the
rules of this Convention.

5. The provisions of paragraphs 3 and 4 of this article
shall be deemed to be part of every arbitration clause or agree­
ment, and any term of such clause or agreement which is
inconsistent therewith shall be null and void.

6. Nothing in this article shall affect the validity of an
agreement relating to arbitration made by the parties after
the claim under the contract of carriage has arisen.

PART VI. SUPPLEMENTARY PROVISIONS

Article 23. Contractual stipulations

1. Any stipulation of the contract of carriage or contained
in a bill of lading or any other document evidencing the con­
tract of carriage shall be null and void to the extent that it
derogates, directly or indirectly, from the provisions of this
Convention. The nullity of such a stipulation shall not affect
the validity of the other provisions of the contract or docu­
ment of which it forms a part. A clause assigning benefit of
insurance of the goods in favour of the carrier, or any similar
clause, sha,1l be null and void.

2. Notwithstanding the provisions of paragraph 1 of this
article, a carrier may increase his responsibilities and obliga­
tions under this Convention.

3. When a bill of lading or any other document evidencing
the contract of carriage is issued, it shall contain a statement
that the carriage is subject to the provisions of this Convention
which nullify any stipulation derogating therefrom to the
detriment of the shipper or the consignee.

4. Where the claimant in respect of the goods has incurred
loss as a result of a stipulation which is null and void by virtue
of the present article, or as a result of the omission of the
statement referred to in paragraph 3 of this article, the
carrier shall pay compensation to the extent required in order
to give the claimant full compensation in accordance with
the provisions of this Convention for any loss of or damage
to the goods as well as for delay in delivery. The carrier shall,
in addition, pay compensation for costs incurred by the
claimant for the purpose of exercising his right, provided that
costs incurred in the action where the foregoing provision is
invoked shall be determined in accordance with the law of the
State where proceedings are initiated.

Article 24. General average

1. Nothing in this Convention shall prevent the applica­
tion of provisions in the contract of carriage or national law
regarding the adjustment of general average.

2. With the exception of article 20, the provisions of this
Convention relating to the liability of the carrier for loss of
or damage to the goods shall also determine whether the
consignee may refuse contribution in general average and the
liability of the carrier to indemnify the consignee in respect of
any such contribution .made or any salvage paid.

Article 25. Other conventions

1. This Convention shall not modify the rights or duties
of the carrier, the actual carrier and their servants and agents,
provided for in international conventions or national law
relating to the limitation of liability of owners of seagoing
ships.

2. No liability shall arise under the provisions of this Con­
vention for damage caused by a nuclear incident if the op­
erator of a nuclear installation is liable for such damage:

(a) Under either the Paris Convention of 29 July 1960
on Third Party Liability in the Field of Nuclear Energy as
amended by the Additional Protocol of 28 January 1964 or
the Vienna Convention of 21 May 1963 on Civil Liability for
Nuclear Damage, or

(b) By virtue of national law governing the liability for
such damage, provided that such law is in all respects as
favourable to persons who may suffer damage as either the
Paris or Vienna Conventions.

3. No liability shall arise under the provisions of this Con­
vention for any loss of, or damage to or delay in delivery of
luggage for which the carrier is responsible under any inter­
national convention or national law relating to the carriage
of passengers and their luggage by sea.

CHAPTER V. INTERNATIONAL COMMERCIAL
ARBITRATION

A. Introduction

46. At its sixth session, the Commission, inter alia,
requested the Secretary-General:

"In consultation with regional economic commis­
sions of the United Nations and centres of interna­
tional commercial arbitration, giving due considera­
tion to the Arbitration Rules of the United Nations
Economic Commission of Europe and the ECAFE
Rules for International Commercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to international
trade."16

47. At its eighth session, the Commission had be­
fore it a report of the Secretary-General which set
forth a preliminary draft set of arbitration rules for
optional use in ad hoc arbitration relating to interna­
tional trade (UNCITRAL Arbitration Rules) (AI
CN.9 97),* observations submitted by the Government
of Norway and by interested national and international
organizations and institutions (A/CN.9/97/Add.l, 3
and 4),* and a document setting forth suggested modi­
fications to the preliminary draft rules resulting from

16 Official Records of the General Assembly, Twenty-eighth
Session, Supplement No. 17 (A/9017), para. 85 (UNCITRAL
Yearbook, Vol. IV: 1973, part one, II).

• Reproduced in UNCITRAL Yearbook, Vol. VI: 1975, part
two, III.



** Reproduced in this volume, part two, III. infra.
17 A summary of the Commission's deliberations is set forth

in annex I to the report of the Commission on the work of
its eighth session (Official Records of the General Assembly,
Thirtieth Session, Supplement No. 17 (A/I0017)).

18 Ibid., para. 83.
19 The initial version and the revised draft of the UNCITRAL

Arbitration Rules were prepared by the secretariat of the
Commission in consultation with Professor Pieter Saunders
of the Erasmus University of Rotterdam (Netherlands) with the
co-operation of a consultative group established by the Inter­
national Council for Commercial Arbitration.

20 Summary records of these meetings are contained in AI
CN.9/SR.175-177.

B. Consideration of the report of Committee
of the Whole II

51. The Commission considered the report of Com­
mittee II at its 175th to 177th meetings,20 on 27 and 28
April 1976.

52. After deliberation, the Commission decided to
amend paragraph 2 of article 1, which had been ap­
proved by the Committee, in order to make it clear
that the Rules were subject to those provisions of law
applicable to the arbitration from which the parties
cannot derogate. The Commission also decided to make
a drafting change in the text of paragraph 1 of article 13
and to amend article 14 so as to include article 11 as
one of the articles to which reference was made in
article 14.

53. After deliberation, the Commission approved
the text of the UNCITRAL Arbitration Rules and of

49. At the present session, the Commission had
before it a report of the Secretary-General containing
a revised draft set of arbitration rules for optional use
in ad hoc arbitration relating to international trade
(UNCITRAL Arbitration Rules) (A/CN.9/112).u19
It also had before it a report of the Secretary-General
containing a commentary on the UNCITRAL Arbitra­
tion Rules (A/CN.9/112/Add.l),** a working paper
prepared by the Secretariat containing alternative draft
provisions for the draft UNCITRAL Arbitration Rules
(A/CN.9/113),** and a note by the Secretariat on the
feasibility of a schedule of fees for arbitrators (A/CN.9/
114).**

50. The Commission established Committee of the
Whole II to consider the revised draft Arbitration Rules
and to report back to it. Committee II met from 12
to 23 April 1976 and held 19 meetings. The report of
Committee II to the Commission is set forth in annex II
to the present report.
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discussions by the Fifth International Arbitration Con- a model arbitration clause proposed by Committee II,
gress, held at New Delhi, from 7 to 10 January 1975 subject to the following changes:
(A/CN.9/97/Add.2).* (a) Paragraph 2 of article 1 which read: "These

48. The Commission discussed the preliminary Rules are subject to the law applicable to the ar-
draft arbitration rules at its eighth session. In so doing, bitration", was changed so as to read as follows:
it concentrated on the basic concepts underlying the "These Rules shall govern the arbitration except that
draft and on the major issues dealt with in the in- where any of these Rules is in conflict with a pro-
dividual articles thereof,17 At that session, the Com- vision of the law applicable to the arbitration from
mission requested the Secretary-General to prepare a which the parties cannot derogate, that provision
revised draft of these Rules, taking into account the shall prevail"; .
observations made on the preliminary draft in the (b) I h .
course of its eighth session, and to submit the revised n paragrap 1 of article 13, the phrase
draft Arbitration Rules to the Commission at its ninth "pursuant to the procedure applicable to the ap-
session.18 pointment or choice of an arbitrator as provided in

articles' 6 to 9" was replaced by the phrase "pur­
suant to the procedure provided for in articles 6
to 9 that was applicable to the appointment or choice
of the arbitrator being replaced";

(c) The opening phrase in article 14, which had
read "If under article 12 or article 13 " was
changed to read "If under articles 11 to 13 ".
54. The Commission considered the suggestion that

a commentary on the UNCITRAL Arbitration Rules
should be prepared. After extensive discussion, the
Commission was of the view that the advantages of a
commentary did not outweigh the possible disadvantages
and therefore decided not to retain the suggestion.

55. The Commission considered the suggestion that,
in its decision adopting the Rules, reference should
be made to the Final Act of the Conference on Security
and Co-operation in Europe, signed at Helsinki on
1 August 1975. In that Final Act, the participating
States, inter alia, recommended "where appropriate, to
organizations, enterprises and firms in their countries,
to include arbitration clauses in commercial con­
tracts. . . and that the provisions on arbitration should
provide for arbitration under a mutually acceptable set
of arbitration rules ...". The Commission did not re­
tain this suggestion on the ground that the Final Act
was a regional agreement signed by States from Europe
and North America only and was but one of many
international agreements which had recognized the value
of arbitration to settle disputes arising out of interna­
tional trade.
Decision of the Commission

56. The Commission at its 177th meeting, on 28
April 1976, unanimously adopted the following de­
cision:

The United Nations Commission on International
Trade Law,

Having regard to the fact that arbitration has
proved to be a valuable method for settling disputes
arising out of various types of contracts in the field
of international commerce,

Being convinced that the establishment of rules
for ad hoc arbitration that are acceptable to those
engaged in trade in countries with different legal,
social and economic systems would significantly con­
tribute to the development of harmonious economic
relations between peoples,

Having prepared the UNCITRAL Arbitration
Rules after full consultation with arbitral institutions
and centres of international commercial arbitration,
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1.. Adopts the UNCITRAL Arbitration Rules as
set out in paragraph 57 of its report on the work
of its ninth session;

2. Invites the General Assembly to recommend
the use of the UNCITRAL Arbitration Rules in the
settlement of disputes arising in the context of in­
ternational commercial relations, particularly by re­
ference to the UNCITRAL Arbitration Rules in
commercial contracts;

3. Requests the Secretary-General to arrange for
the widest possible distribution of the UNCITRAL
Arbitration Rules.

C. Text of UNCITRAL Arbitration Rules

57. The UNCITRAL Arbitration Rules, as adopted
by the Commission, are as follows:

UNCITRAL ARBITRATION RULES

SECTION I. INTRODUCTORY RULES

SCOPE OF APPLICATION

Article 1

1. Where the parties to a contract have agreed in writing·
that disputes in relation to that contract shall be referred to
arbitration under the UNCITRAL Arbitration Rules, then
such disputes shall be settled in accordance with these Rules
subject to such modification as the parties may agree in
writing.

2. These Rules shall govern the arbitration except that
where any of these Rules is in conflict with a provision of the
law applicable to the arbitration from which the parties can­
not derogate, that provision shall prevail.

NOTICE, CALCULATION OF PERIODS OF TIME

Article 2

1. For the purposes of these Rules, any notice, including
a notification, communication or proposal, is deemed to have
been received if it is physicany delivered to the addressee or
if it is delivered at his habitual residence, place of business
or mailing address, or, if none of these can be found after
making reasonable inquiry, then at the addressee's last known
residence or place of business. Notice shall be deemed to have
been received on the day it is so delivered.

2. For the purposes of calculating a period of time under
these Rules, such period shall begin to run on the day follow­
ing the day when a notice, notification, communication or
proposal is received. If the last day of such period is an
official holiday or a non-business day at the residence or place
of business of the addressee, the period is extended until the
first business day which follows. Official holidays or non-busi­
ness days occurring during the running of the period of time
are included in calculating the period.

* Model Arbitration Clause.
Any dispute, controversy or claim arisi,ng ~ut of o~ rel~ti!lg

to this contract, or the breach, termmatlOn or mvahdity
thereof, shall be settled by arbitration in accordance with the
UNCITRAL Arbitration Rules as at present in force.

Note-Parties may wish to consider adding:
(a) The appointing authority shan be •.. (name of institu-

tion or person);
(b) The number of arbitrators shan be .•. (one or three);
(c) The place of arbitration shall be ... (town or country);
(d) The language(s) to be used in the arbitral proceedings

shall be ....

NOTICE OF ARBITRATION

Article 3

1. The party initiating recourse to arbitration (hereinafter
caned the "claimant") shan give to the other party (hereinafter
caned the "respondent") a notice of arbitration.

2. Arbitral proceedings shall be deemed to commence on
the date on which the notice of arbitration is reecived by the
respondent.

3. The notice of arbitration shan include the following:

(a) A demand that the dispute be referred to arbitration;

(b) The names and addresses of the parties;

(c) A reference to the arbitration clause or the separate
arbitration agreement that is invoked;

(d) A reference to the contract out of or in relation to
which the dispute arises;

(e) The general nature of the claim and an indication of
the amount involved, if any;

(f) The relief or remedy sought;

(g) A proposal as to the number of arbitrators (i.e. one
or three), if the parties have not previously agreed thereon.

4. The notice of arbitration may also include:

(a) The proposals for the appointments of a sole arbitrator
and an appointing authority referred to in article 6, paragraph 1;

(b) The notification of the appointment of an arbitrator
referred to in article 7;

(c) The statement of claim referred to in article 18.

REPRESENTATION AND ASSISTANCE

Article 4

The parties may be represented or assisted by persons of
their choice. The names and addresses of such persons must be
communicated in writing to the other party; such communica­
tion must specify whether the appointment is being made for
purposes of representation or assistance.

SECTION II. COMPosrrION OF THE ARBITRAL TRmUNAL

NUMBER OF ARBITRATORS

Article 5

If the parties have not previously agreed on the number
of arbitrators (i.e. one or three), and if within 15 days after
the receipt by the respondent of the notice of arbitration the
parties have not agreed that there shan be only one arbitrator,
three arbitrators shan be appointed.

APPOINTMENT OF ARBITRATORS (ARTICLES 6 TO 8)

Article 6

1. If a sole arbitrator is to be appointed, either party may
propose to the other:

(a) The names of one or more persons, one of whom
would serve as the sole arbitrator; and

(b) If no appointing authority has been agreed upon by
the parties, the name or names of one or more institutions or
persons, one of whom would serve as appointing authority.

2. If within 30 days after receipt by a party of a proposal
made in accordance with paragraph 1 the parties have not
reached agreement on the choice of a sole arbitrator, the sole
arbitrator shall be appointed by the appointing authority agreed
upon by the parties. If no appointing authority has been agreed
upon by the parties, or if the appointing authority agreed upon
refuses to act or fails to appoint the arbitrator within 60 days
of the receipt of a party's request therefor, either party may
request the Secretary-General of the Permanent Court of
Arbitration at The Hague to designate an appointing authority.
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3. The appointing authority shall, at the request of one
of the parties, appoint the sole arbitrator as promptly as pos­
sible. In making the appointment the appointing authority shall
use the following list-procedure, unless both parties agree that
the list-procedure should not be used or unless the appointing
authority determines in its discretion that the use of the list·
procedure is not appropriate for the case:

(a) At the request of one of the parties the appointing
authority shall communicate to both parties an identical list
containing at least three names;

(b) Within 15 days after the receipt of this list, each party
may return the list to the appointing authority after having
deleted the name or names to which he objects and numbered
the remaining names on the list in the order of his preference;

(c) After the expiration of the above period of time the
appointing authority shall appoint the sole arbitrator from
among the names approved on the lists returned to it and in
accordance with the order of preference indicated by the
parties;

(d) If for any reason the appointment cannot be made
according to this procedure, the appointing authority may
exercise its discretion in appointing the sole arbitrator.

4. In making the appointment, the appointing authority
shall have regard to such considerations as are likely to
secure the appointment of an independent and impartial
arbitrator and shall take into account as well the advisability
of appointing an arbitrator of a nationality other than the
nationalities of the parties.

Article 7

1. If three arbitrators are to be appointed, each party
shall appoint one arbitrator. The two arbitrators thus appointed
shall choose the third arbitrator who will act as the presiding
arbitrator of the tribunal.

2. If within 30 days after the receipt of a party's notifica­
tion of the appointment of an arbitrator the other party has
not notified the first party of the arbitrator he has appointed:

(a) The first party may request the appointing authority
previously designated by the parties to appoint the second
arbitrator; or

(b) If no such authority has been previously designated
by the parties, or if the appointing authority previously
designated refuses to act or fails to appoint the arbitrator
within 30 days after receipt of a party's request therefor, the
first party may request the Secretary-General of the Permanent
Court of Arbitration at The Hague to designate the appointing
authority. The first party may then request the appointing
authority so designated to appoint the second arbitrator. In
either case, the appointing authority may exercise its discretion
in appointing the arbitrator.

3. If within 30 days after the appointment of the second
arbitrator the two arbitrators have not agreed on the choice
of the presiding arbitrator, the presiding arbitrator shall be
appointed by an appointing authority in the same way as a
sole arbitrator would be. appointed under article 6.

Article 8

1. When an appointing authority is requested to appoint an
arbitrator pursuant to article 6 or article 7, the party which
makes the request shall send to the appointing authority a
copy of the notice of arbitration, a copy of the contract out
of or in relation to which the dispute has arisen and a copy
of the arbitration agreement if it is not contained in the
contract. The appointing authority may require from either
party such information as it deems necessary to fulfil its
function.

2. Where the names of one or more persons are proposed
for appointment as arbitrators, their full names, addresses and
nationalities shall be indicated, together with a descripton of
their qualifications.

~
. "'.

CHALLENGE OF ARBITRATORS (ARTICLES 9 TO 12)

Article 9

A prospective arbitrator shall disclose to those who approach
him in connexion with his possible appointment any circum­
stances likely to give rise to justifiable doubts as to his
impartiality or independence. An arbitrator, once appointed or
chosen, shall disclose such circumstance to the parties unless
they have already been informed by him of these circum­
stances.

Article 10

1. Any arbitrator may be challenged if circumstances exist
that give rise to justifiable doubts as to the arbitrator's impar­
tiality or independence.

2. A party may challenge the arbitrator appointed by him
only for reasons of which he becomes aware after the appoint.
ment has been made.

Article 11

1. A party who intends to challenge an arbitrator shall
send notice of his challenge within 15 days after the appoint­
ment of the challenged arbitrator has been notified to the
challenging party or within 15 days after the circumstances
mentioned in articles 9 and 10 became known to that party.

2. The challenge shall be notified to the other party, to the
arbitrator who is challenged and to the other members of the
arbitral tribunal. The notification shall be in writing and shall
state the reasons for the challenge.

3. When an arbitrator has been challenged by one party,
the other party may agree to the challenge. The arbitrator may
also, after the challenge, withdraw from his office. In neither
case does this imply acceptance of the validity of the grounds
for the challenge. In both cases the procedure provided in
article 6 or 7 shall be used in full for the appointment of the
substitute arbitrator, even if during the process of appointing
the challenged arbitrator a party had failed to exercise his
right to appoint or to participate in the appointment.

Article 12

1. If the other party does not agree to the challenge and
the challenged arbitrator does not withdraw, the decision on
the challenge will be made:

(a) When the initial appointment was made by an ap­
pointing authority, by that authority;

(b) When the initial appointment was not made by an
appointing authority, but an appointing authority has been
previously designated, by that authority;

(c) In all other cases, by the appointing authority to be
designated in accordance with the procedure for designating
an appointing authority as provided for in article 6.

2. If the appointing authority sustains the challenge, a
substitute arbitrator shall be appointed or chosen pursuant to
the procedure applicable to the appointment or choice of an
arbitrator as provided in articles 6 to 9 except that, when this
procedure would call for the designation of an appointing
authority, the appointment of the arbitrator shall be made by
the appointing authority which decided on the challenge.

REPLACEMENT OF AN ARBITRATOR

Article 13

1. In the event of the death or resignation of an arbitrator
during the course of the arbitral proceedings, a substitute
arbitrator shall be appointed or chosen pursuant to the pro­
cedure provided for in articles 6 to 9 that was applicable to
the appointment or choice of the arbitrator being replaced.

2. In the event that an arbitrator fails to act or in the
event of the de jure or de facto impossibility of his performing
his functions, the procedure in respect of the challenge and
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replacement of an arbitrator as provided in the preceding ar­
ticles shaH apply.

REPETITION OF HEARINGS IN THE EVENT OF THE REPLACEMENT
OF AN ARBITRATOR

Article 14

If under articles 11 to 13 the sole or presiding arbitrator is
replaced, any hearings held previously shaH be repeated; if
any other arbitrator is replaced, such prior hearings may be
repeated at the discretion of the arbitral tribunal.

SECTION III. ARBITRAL PROCEEDINGS

GENERAL PROVISIONS

Article 15

1. Subject to these Rules, the arbitral tribunal may conduct
the arbitration in such manner as it considers appropriate,
provided that the parties are treated with equality and that at
any stage of the proceedings each party is given a full op­
portunity of presenting his case.

2. If either party so requests at any stage of the proceedings,
the arbitral tribunal shall hold hearings for the presentation
of evidence by witnesses, including expert witnesses, or for
oral argument. In the absence of such a request, the arbitral
tribunal shall decide whether to hold such hearings or whether
the proceedings shall be conducted on the basis of documents
and other materials.

3. All documents or information supplied to the arbitral
tribunal by one party shall at the same time be communicated
by that party to the other party.

PLACE OF ARBITRATION

Article 16

1. Unless the parties have agreed upon the place where
the arbitration is to be held, such place shall be determined by
the arbitral tribunal, having regard to the circumstances of the
arbitration.

2. The arbitral tribunal may determine the locale of the
arbitration within the country agreed upon by the parties. It
may hear witnesses and hold meetings for consultation among
its members at any place it deems appropriate, having regard
to the circumstances of the arbitration.

3. The arbitral tribunal may meet at any place it deems
appropriate for the inspection of goods, other property or
documents. The parties shall be given sufficient notice to enable
them to be present at such inspection.

4. The award shall be made at the place of arbitration.

LANGUAGE

Article 17

1. Subject to an agreement by the parties, the arbitral
tribunal shaH, promptly after its appointment, determine the
language or languages to be used in the proceedings. This
determination shaH apply to the statement of claim, the
statement of defence, and any further written statements and,
if oral hearings take place, to the language or languages to be
used in such hearings.

2. The arbitral tribunal may order that any documents
annexed to the statement of claim or statement of defence, and
any supplementary documents or exhibits submitted in the
course of the proceedings, delivered in their original language,
shall be accompanied by a translation into the language or
languages agreed upon by the parties or determined by the
arbitral tribunal.

STATEMENT OF CLAIM

Article 18

1. Unless the statement of claim was contained in the notice
of arbitration, within a period of time to be determined by
the arbitral tribunal, the claimant shall communicate his state­
ment of claim in writing to the respondent and to each of
the arbitrators. A copy of the contract, and of the arbitration
agreement if not contained in the contract, shall be annexed
thereto.

2. The statement of claim shaH include the following
particulars;

(a) The names and addresses of the parties;

(b) A statement of the facts supporting the claim;
(c) . The points at issue;

(d) The relief or remedy sought.

The claimant may annex to his statement of claim all doc­
uments he deems relevant or may add a reference to the
documents or other evidence he will submit.

STATEMENT OF DEFENCE

Article 19

1. Within a period of time to be determined by the arbitral
tribunal, the respondent shall communicate his statement of
defence in writing to the claimant and to each of the arbi­
trators.

2. The statement of defence shall reply to the particulars
(b), (c) and (d) of the statement of claim (article 18, para. 2).
The respondent may annex to his statement the documents on
which he relies for his defence or may add a reference to the
documents or other evidence he will submit.

3. In his statement of defence, or at a later stage in the
arbitral proceedings if the arbitral tribunal decides that the
delay was justified under the circumstances, the respondent
may make a counter-claim arising out of the same contract
or rely on a claim arising out of the same contract for the
purpose of a set-off.

4. The provisions of article 18, paragraph 2, shall apply
to a counter-claim and a claim relied on for the purpose of a
set-off.

AMENDMENTS TO THE CLAIM OR DEFENCE

Article 20

During the course of the arbitral proceedings either party
may amend or supplement his claim or defence unless the
arbitral tribunal considers it inappropriate to allow such
amendment hav,ing regard to the delay in making it or prej­
udice to the other party or any other circumstances. However,
a claim may not be amended in such a manner that the
amended claim falls outside the scope of the arbitration clause
or separate arbitration agreement.

PLEAS AS TO THE JURISDICTION OF THE ARBITRAL TRIBUNAL

Article 21

1. The arbitral tribunal shaH have the power to rule on
objections that it has no jurisdiction, including any objections
with respect to the existence or validity of the arbitration
clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine
the existence or the validity of the contract of which an
arbitration clause forms a part. For the purposes of article 21,
an arbitration clause which forms part of a contract and
which provides for arbitration under these Rules shall be
treated as an agreement independent of the other terms of
the contract. A decision by the arbitral tribunal that the
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contract is null and void shall not entail ipso jure the invalidity
of the arbitration clause.

3. A plea that the arbitral tribunal does not have jurisdic­
tion shall be raised not later than in the statement of defence
or, with respect to a counter-claim, in the reply to the counter­
claim.

4. In general, the arbitral tribunal should rule on a plea
concerning its jurisdiction as a preliminary question. However,
the arbitral tribunal may proceed with the arbitration and rule
on such a plea in their final award.

FURTHER WRITTEN STATEMENTS

Article 22

The arbitral tribunal shall decide which further written
statements, in addition to the statement of claim and the state­
ment of defence, shall be required from the parties or may
be presented by them and shall fix the periods of time for
communicating such statements.

PERIODS OF TIME

Article 23

The periods of time fixed by the arbitral tribunal for the
communication of written statements (including the statement
of claim and statement of defence) should not exceed 45 days.
However, the arbitral tribunal may extend the time-limits if it
concludes that an extension is justified.

EVIDENCE AND HEARINGS (ARTICLES 24 AND 25)

Article 24

1. Each party shall have the burden of proving the facts
relied on to support his claim or defence.

2. The arbitral tribunal may, if it considers it appropriate,
require a party to deliver to the tribunal and to the other
party, within such a period of time as the arbitral tribunal
shall decide, a summary of the documents and other evidence
which that party intends to present in support of the facts
in issue set out in his statement of claim or statement of
defence.

3. At any time during the arbitral proceedings the arbitral
tribunal may require the parties to produce documents, exhibits
or other evidence within such a period of time as the tribunal
shall determine.

Article 25

1. In the event of an oral hearing, the arbitral tribunal
shall give the parties adequate advance notice of the date,
time and place thereof.

2. If witnesses are to be heard, at least 15 days before the
hearing each party shall communicate to the arbitral tribunal
and to the other party the names and addresses of the witnesses
he intends to present, the subject upon and the languages in
which such witnesses will give their testimony.

3. The arbitral tribunal shall make arrangements for the
translation of oral statements made at a hearing and for a
record of the hearing if either is deemed necessary by the
tribunal under the circumstances of the case, or if the parties
have agreed thereto and have communicated such agreement
to the tribunal at least 15 days before the hearing.

4. Hearings shall be held in camera unless the parties agree
otherwise. The arbitral tribunal may require the retirement of
any witness or witnesses during the testimony of other witnesses.
The arbitral tribunal is free to determine the manner in which
witnesses are examined.

5. Evidence of witnesses may also be presented in the form
of written statements signed by them.

6. The arbitral tribunal shall determine the admissibility,
relevance, materiality and weight of the evidence offered.

INTERIM MEASURES OF PROTECTION

Article 26

1. At the request of either party, the arbitral tribunal may
take any interim measures it deems necessary in respect of the
subject-matter of the dispute, including measures for the
conservation of the goods forming the subject-matter in dispute,
such as ordering their deposit with a third person or the sale
of perishable goods.

2. Such interim measures may be established in the form
of an interim award. The' arbitral tribunal shall be entitled to
require security for the costs of such measures.

3. A request for interim measures addressed by any party
to a judicial authority shall not be deemed incompatible with
the agreement to arbitrate, or as a waiver of that agreement.

EXPERTS

Article 27

1. The arbitral tribunal may appoint one or more experts
to report to it, in writing, on specific issues to be determined
by the tribunal. A copy of the expert's terms of reference,
established by the arbitral tribunal, shall be communicated to
the parties.

2. The parties shall give the expert any relevant information
or produce for his inspection any relevant documents or goods
that he may require of them. Any dispute between a party and
such expert as to the relevance of the required information or
production shall be referred to the arbitral tribunal for decision.

3. Upon receipt of the expert's report, the arbitral tribunal
shall communicate a copy of the report to the parties who
shall be given the opportunity to express, in writing, their
opinion on the report. A party shall be entitled to examine
any document on which the expert has relied in his report.

4. At the request of either party the expert, after delivery
of the report, may be heard at a hearing where the parties
shall have the opportunity to be present and to interrogate the
expert. At this hearing either party may present expert witnesses
in order to testify on the points at issue. The provisions of
article 25 shall be applicable to such proceedings.

DEFAULT

Article 28

1. If, within the period of time fixed by the arbitral tri­
bunal, the claimant has failed to communicate his claim
without showing sufficient cause for such failure, the arbitral
tribunal shall issue an order for the termination of the arbitral
proceedings. If, within the period of time fixed by the arbitral
tribunal, the respondent has failed to communicate his state­
ment of defence without showing sufficient cause for such
failure, the arbitral tribunal shall order that the proceedings
continue.

2. If one of the parties, duly notified under these Rules,
fails to appear at a hearing, without showing sufficient cause
for such failure, the arbitral tribunal may proceed with the
arbitration.

3. If one of the parties, duly invited to produce documentary
evidence, fails to do so within the established period of time,
without showing sufficient cause for such failure, the arbitral
tribunal may make the award on the evidence before it.

CLOSURE OF HEARINGS

Article 29

1. The arbitral tribunal may inquire of the parties if they
have any further proof to offer or witnesses to be heard or
submissions to make and, if there are none, it may declare
the hearings closed.

2. The arbitral tribunal may, if it considers it necessary
owing to exceptional circumstances, decide, on its own motion



Article 37

1. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the arbitral
tribunal to make an additional award as to claims presented
in the arbitral proceedings but omitted from the award.

2. If the arbitral tribunal considers the request for an
additional award to be justified and considers that the omission
can be rectified without any further hearings or evidence, it
shall complete its award within 60 days after the receipt of the
request.

3. When an additional award is made, the provisions of
article 32, paragraphs 2 to 7, shall apply.

COSTS (ARTICLES 38 TO 40)

Article 38

The arbitral tribunal shall fix the costs of arbitration in its
award. The term "costs" includes only:

(a) The fees of the arbitral tribunal to be stated separately
as to each arbitrator and to be fixed by the tribunal itself in
accordance with article 39;

(b) The travel and other expenses incurred by the arbi­
trators;

(c) The costs of expert advice and of other assistance
required by the arbitral tribunal;

ADDITIONAL AWARD

INTERPRETATION OF THE AWARD

Article 36

1. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the arbitral
tribunal to correct in the award any' errors in computation.
any clerical or typographical errors, or any errors of similar
nature. The arbitral tribunal may within 30 days after the
communication of the award make such correct'ions on its own
initiative.

2. Such corrections shall be in writing, and the provisions
of article 32, paragraphs 2 to 7, shall apply.

CORRECTION OF THE AWARD

Article 35

1. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request that the
arbitral tribunal give an interpretation of the award.

2. The interpretation shall be given in writing within 4S
days after the receipt of the request. The interpretation shall
form part of the award and the provisions of article 32.
paragraphs 2 to 7, shall apply.

Article 31

SECTION IV. THE AWARD

SETTLEMENT OR OTHER GROUNDS FOR TERMINATION

Article 34

1. If, before the award is made, the parties agree on a
!littlement of ~e dispute, the arbitral tribunal shall either

APPLICABLE LAW, am.iable compositeur

Article 33

t. The arbitral tribunal shall apply the law designated by
the parties as applicable to the substance of the dispute. Failing
such designation by the parties, the arbitral tribunal shall apply
the law determined by the conflict of laws rules which it
considers applicable.

2. The arbitral tribunal shall decide as amiable compositeur
or ex aequo et bOllo only if the parties have expressly author­
ized the arbitral tribunal to do so and if the law applicable to
the arbitral procedure permits such arbitration.

3. In all cases, the arbitral tribunal shall decide in accord­
ance with the terms of the contract and shall take into account
the usages of the trade applicable to the transaction.

FORM AND EFFECT OF THE AWARD

WAIVER OF RULES
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or upon application of a party, to reopen the hearings at any issue an order for the termination of the arbitral proceedings
time before the award is made. or, if requested by both parties and accepted by the tribunal,

record the settlement in the form of an arbitral award on
agreed terms. The arbitral tribunal is not obliged to give
reasons for such an award.

2. If, before the award is made, the continuation of the
arbitral proceedings becomes unnecessary or impossible for
any reason not mentioned in paragraph 1, the arbitral tribunal
shall inform the parties of its intention to issue an order for
the termination of the proceedings. The arbitral tribunal shall
have the power to' issue such an order unless a party raises
justifiable grounds for objection.

3. Copies of the order for termination of the arbitral pro­
ceedings or of the arbitral award on agreed terms, signed by
the arbitrators, shall be communicated by the arbitral tribunal
to the' parties. Where an arbitral award on agreed terms is
made, the provisions of article 32, paragraphs 2 and 4 to 7,
shall apply.

Article 30

A party who knows that any provision of, or requirement
under, these Rules has not been complied with and yet proceeds
with the arbitration without promptly stating his objection to
such non-compliance, shall be deemed to have waived his right
to object.

DECISIONS

Article 32

1. In addition to making a final award, the arbitral tri­
bunal shall be entitled to make interim, interlocutory, or
partial awards.

2. The award shall be made in writing and shall be final
and binding on the parties. The parties undertake to carry out
the award without delay.

3. The arbitral tribunal shall state the reasons upon which
the award is based, unless the parties have agreed that no
reasons are to be given.

4. An award shall be signed by the arbitrators and it shall
contain the date on which and the place where the award was
made. Where there are three arbitrators and one of them fails
to sign, the award shall state the reason for the absence of the
signature.

5. The award may be made public only with the consent
of both parties.

6. Copies of the award signed by the arbitrators shall be
communicated to the parties by the arbitral tribunal.

7. If the arbitration law of the country where the award
is made requires that the award be filed or registered by the
arbitral tribunal, the tribunal shall comply with this require­
ment within the period of time required by law.

1. When there are three arbitrators, any award or other
decision of the arbitral tribunal shall be made by a majority
of the arbitrators.

2. In the case of questions of procedure, when there is
no majority or when the arbitral tribunal so authorizes, the
presiding arbitrator may decide on his own, subject to revision,
if any, by the arbitral tribunal.
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(d) The travel and other expenses of witnesses to the
extent such expenses are approved by the arbitral tribunal;

(e) The costs for legal representation and assistance of
the successful party if such costs were claimed during the
arbitral proceedings, and only to the extent that the arbitral
tribunal determines that the amount of such costs is reason­
able;

(I) Any fees and expenses of the appointing authority as
well as the expenses of the Secretary-General of the Permanent
Court of Arbitration at The Hague.

Article 39

1. The fees of the arbitral tribunal shall be reasonable in
amount, taking into account the amount in dispute, the com­
plexity of the subject-matter, the time spent by the arbitrators
and any other relevant circumstances of the case.

2. If an appointing authority has been agreed upon by
the parties or designated by the Secretary-General of the Per­
manent Court of Arbitration at The Hague, and if that author­
ity has issued a schedule of fees for arbitrators in interna­
tional cases which it administers, the arbitral tribunal in fixing
its fees shall take that schedule of fees into account to the
extent that it considers appropriate in the circumstances of
the case.

3. If .such appointing authority has not issued a schedule
of fees for arbitrators in international cases, any party may
at any time request the appointing authority to furnish a state­
ment setting forth the basis for establishing fees which is
customarily followed in international cases in which the
authority appoints arbitrators. If the appointing authority
consents to provide such a statement, the arbitral tribunal in
fixing its fees shall take such information into account to the
extent that it considers appropriate in the circumstances of the
case.

4. In cases referred to in paragraphs 2 and 3, when a
party so requests and the appointing authority consents to
perform the function, the arbitral tribunal shaH fix its fees
only after consultation with the appointing authority, which
may make any comment it deems appropriate to the arbitral
tribunal concerning the fees.

Article 40

1. Except as provided in paragraph 2, the costs of arbitra­
tion shall in principle be borne by the unsuccessful party.
However, the arbitral tribunal may apportion each of such costs
between the parties if it determines that apportionment is
reasonable, taking into account the circumstances of the case.

2. With respect to the costs of legal representation and
assistance referred to in article 38, paragraph (e), the arbitral
tribunal, taking into account the circumstances of the case,
shall be free to determine which party shall bear such costs
or may apportion such costs between the parties if it determines
that apportionment is reasonable.

3. When the arbitral tribunal issues an order for the termi­
nation of the arbitral proceedings or makes an award on
agreed terms it shaH' fix the costs of arbitration referred to
in article 38 and article 39, paragraph 1, in the text of that
order or award.

4. No additional fees may be charged by an arbitral tri­
bunal for interpretation or correction or completion of its
award under articles 35 to 37.

DEPOSIT OF COSTS

Article 41

1. The arbitral tribunal, on its establishment, may request
each party to deposit an equal amount as an advance for the
costs referred to in article 38, paragraphs (a), (b) and (c).

2. During the course of the arbitral proceedings the arbitral
tribunal may request supplementary deposits from the parties.
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3.. If an a~pointing authority has been agreed upon by the
parhes or deSignated by the Secretary-General of the Perma­
nent Court of Arbitration at The Hague, and when a party so
reque.sts and the appointing authority consents to perform the
funCh?n, the arbitral tribunal shall fix the amounts of any
depOSits ~r ~upplemen~ary deposits only after consultation with
the appoIntIng authonty which may make any COmments to
the arbitral tribunal which it deems appropriate concerning
the amount of such deposits and supplementary deposits.

4. If the requi~ed deposits are not paid in full within 30
day~ after the receipt oUhe request, the arbitral tribunal shall
so Inform the parties in order that one or another of them
may m~ke the. required payment. If such payment is not made,
the arbltr~l tnbunal may order the suspension or termination
of the arbitral proceedings.

5. After· the award has been made, the arbitral tribunal
shall render an accounting to the parties of the deposits received
and return any unexpended balance to the parties.

CHAPTER VI. RATIFICATION OF OR ADHERENCE TO
CONVENTIONS CONCERNING INTERNATIONAL TRADE
LAW21

. 58. The. Co~missi<;)D, at its seventh session, de­
cId.ed t? mamtaIn on Its agenda the question of the
~atdicat~on of or adherence to conventions concerning
mt~rnat~onal tra~e law and to re-examine the question
at Its !lmth sessIOn with special reference to the state
of r~tIfication then obtaining in respect of the Con­
ventIOn on the Limitation Period in the International
Sale of Goods. At the present session the Commission
~ad before it a n~te by the Secretary~General concern­
mg the state of. SIgnatures and of ratifications relating
to that ConventIOn (A/CN.9/118). The Commission
after deliberation, decided to re-examine this questio~
at a future session.

CHAPTER VII. TRAINING AND ASSISTANCE
IN THE FIELD OF INTERNATIONAL TRADE LAW22

59. The Commission had before it a note by the
Se~retary-General (A/CN.9/1l1) setting forth the
achon taken by the Secretariat to implement the Com­
mission's decision on training and assistance in the field
of international trade law taken at its eighth session.2s

A. Fellowships for training in international trade law

60. The Commission expressed its appreciation to
the Government of Belgium for its fellowship pro­
gram~e unde~ which two recipients from developing
~ountne.s receIved academic and. pra7tical training in
mternatlonal trade law at the UnIVerSIty of Louvain in
1975. The Commission also noted with satisfaction
that the Government of Belgium had decided to renew
its offer of fellowships for 1976.

B. Seminars of the United Nations Institute
for Training and Research

61. The Commission took note with satisfaction of
the fact that the United Nations Institute for Training

21 The Commission considered this subject at its 177th meet­
ing, on 28 April 1976. A summary record of this meeting is
contained in A/CN.9/SR.I77.

22 Idem.
23 Official Records of the General Assembly, Thirtieth Ses­

sion, Supplement No. 17 (A/looI7), para. 113; UNCITRAL
Yearbook, Vol. V: 1974, part one, n, A.
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and Research (UNITAR) had included the subject
of international trade law in the curriculum of its re­
gional training and refresher course for members of
the Economic Commission for Western Asia, held at
Doha, Qatar, from 19 to 31 January 1976, and ex­
pressed the hope that it would be possible to work
out similar arrangements with UNITAR in the future.

C. Second UNCITRAL symposium

62. In selecting a theme for the second UNCITRAL
symposium on international trade law to be held in
connexion with the tenth session of the Commission
the Commission considered three suggestions put be~
fore it by the Secretariat, namely, "Transport and
financing documents used in international trade", "Car­
riage of goods by sea", and "International sale of
goods".24 There was general agreement that the first
theme mentioned above would bring to bear on the
symposium a very practical approach to the subject
of international trade law which would enhance the
symposium's value to participants from developing
countries and to others in the governmental, research
a~d academic fields. Accordingly, the Commission de­
Cided that the second UNCITRAL symposium on in­
ternational trade law should be devoted to transport
and financing documents used in international trade.
The view was expressed that each of the other suggested
thet,nes might. best be discussed. at some future sym­
posIUm followmg the final adoptIOn of a convention on
the international sale of goods and on the carriage of
goods by sea.

63. The Commission also decided that part of the
programme of the symposium should be devoted to
a discussion of the UNCITRAL Arbitration Rules
adopted by the Commission at the present session.

64. The Commission noted with appreciation the
voluntary contributions or pledges already made by
Austria, Finland, the Federal Republic of Germany,
Greece, Norway and Sweden towards meeting the cost
of participation in the symposium of nationals of
developing countries, and expressed the hope that more
voluntary contributions would be forthcoming from
Governments and from private sources.

CHAPTER VIII. FUTURE WORK25

A. Future work programme of the Commission

65. The Commission noted that it had completed,
?r soo? would ~o~plete, work on many of the priority
Items mcluded m ItS programme of work and that it
was therefore desirable to review, in the near future
its long-term work programme. In the Commission'~
view, the establishment of a long-term programme
would enable the Secretariat to begin the necessary
preparatory work in respect of items which the Com­
mission might wish to take up.

66. In this connexion, the Commission instructed
the Secretariat to submit, at its eleventh session, its
views and suggestions in respect of the long-term pro­
gramme of work of the Commission and, where ap­
propriate, to consult with international organizations
and trade institutions as to its contents.

24 A/eN.9/1H, paras. 17, 18 and 20.
25 See foot-note 21 above.

B. Membership of the Working Group
on the InterlUltional Sale of Goods

67. The Commission decided to extend the man­
date of Czechoslovakia as a member of the Working
Group on the International Sale of Goods.

C. Dates and places of sessions of the Commission
and its Working Groups

68. The Commission had before it a letter ad­
dressed to the Chairman by the representative of Austria
inviting the Commission, on behalf of the Federal Gov­
ernment of Austria, to hold its tenth session in 1977
in Vienna (A/CN.9/124). The Commission noted that,
under General Assembly resolution 2609 (XXIV) of
16 December 1969, United Nations bodies may hold
sessions away from their established headquarters when
a Government, issuing an invitation for a session to
be held within its territory, has agreed to defray the
actu.al ad~iition~l costs ~ire.ctly or indirectly involved.
DUrIng diSCUSSIOn of thIS Item, the representative of
Austria on the Commission confirmed that his Govern­
ment would defray such extra costs as may be directly
or indirectly attributable to shifting the tenth session
from Geneva to Vienna. The Commission expressed its
appreciation to the Government of Austria for the in­
vitation and decided to hold its tenth session in Vienna
from 23 May to 17 June 1977.

69. The Commission decided that the agenda of
the tenth session would include consideration of the
draft Convention on the International Sale of Goods.
It was also decided to establish at that session a Com­
mittee of the Whole that would meet for five to eight
days to consider, inter alia, the subjects of security
interests in goods and of liability for damage caused
by products intended for or involved in international
trade.

70. The Commission approved the scheduling of
the eighth session of the Working Group on the In­
ternational Sale of Goods for the period from 4 January
to 14 January 1977 in New York. As for the Working
Group on International Negotiable Instruments the
Commission decided that that Group should m~et in
Geneva at a date to be set by the Secretary of the
Commission after consultation with representatives on
the Working Group.

CHAPTER IX. OTHER BUSINESS26

A. General Assembly resolution 3494 (XXX) of
15 December 1975 on the report of the United
Nations Commission on International Trade Law
on the work of its eighth session

71. The Commission took note of this resolution.
In particular, attention was directed to paragraph 8,
in which the General Assembly "calls upon the United
Nations Commission on International Trade Law to
take account of the relevant provisions of the resolu­
tions of the sixth and seventh special sessions of the
General Assembly that lay down the foundations of the
new international economic order, bearing in mind the
need for United Nations organs to participate in the
implementation of those resolutions". The Commis-

26 See foot-note 21 above.
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sion had before it a note by the Secretary-General on
the "Relevant provisions of the resolutions of the sixth
and seventh special sessions of the General Assembly"
(A/CN.9/122).

B. Report of the Secretary-General on current
activities of other international organizations

72. The Commission took note of this report
(A/CN.9/119).*

C. Multinational enterprises

73. The Commission, at its eighth session, decided
to maintain this item on its agenda with a view to giv­
ing favourable consideration to any request for action
on specific legal issues which the Commission on Trans­
national Corporations might address to the Commis­
sion.27 The Commission was informed that no formal
communication had yet been received from the Com­
mission on Transnational Corporations. The Commis­
sion requested the Secretariat to keep it informed of
any developments in the work programme of other
United Nations bodies in the field of multinational en­
terprises which may be of interest to it.

D. Attendance by observers

74. The Commission noted that at the present ses­
sion, as at previous sessions, and at sessions of its
Working Groups, several Governments that were not
members of the Commission had expressed the wish
to attend sessions of the Commission and its Working
Groups as observers. The Commission was of the
unanimous view that it would be desirable if these Gov­
ernments were permitted to attend sessions in that
capacity. The Commission therefore agreed that it
should recommend to the General Assembly that it
include in its resolution on the report of the Com­
mission on the work of its ninth session an operative
paragraph whereby the Commission would be expressly
authorized to permit States not members of the Com­
mission to attend sessions of the Commission as ob­
servers, where the States concerned so requested. The
Commission, at its 177th meeting, on 28 April 1976,
adopted unanimously the following decision:

The United Nations Commission on International
Trade Law,

Noting that Governments that are not member
States of the Commission have expressed the wish
to attend sessions of the Commission and of its Work­
ing Groups as observers,

Being of the 'Opinion that it is in the interest of
the Commission's work that Governments that are
not members of the Commission be given the oppor­
tunity to participate in the work of the Commission
as observers,

Recommends to the General Assembly that it
should authorize the Commission to permit States
not members of the Commission to attend sessions
of the Commission and its Working Groups as ob­
servers, where the States concerned so request.

* Reproduced in this volume, part two, VI, infra.
27 Official Records of the General Assembly, Thirtieth Ses­

sion, Supplement No. 17 (A/I0017), para. 94.

E. Date for termination of membership
of the Commission

75. The Commission considered the difficulties en­
countered by its Working Groups resulting from the
fact that under General Assembly resolution 2205
(XXI), establishing the Commission, the term of office
of member States of the Commission expires on 31 De­
cember of the year in question. The Commission noted
that its Working Groups usually met during the months
of January and February and that, therefore, every
three years, the Working Groups have met after the
term of office of one or more of its members had ex­
pired but prior to the annual session of the Commission
at which .new members of the Working Groups could
be appointed in replacement of the outgoing members.
It was the general view that it would be more con­
ducive to the work of the Commission if the term of
office of a member State of the Commission began on
the first day of the regular annual session of the Com­
mission following such State's election and terminated
on the last day prior to the beginning of the next reg­
ular annual session of the Commission following their
election.28

Decision of the Commission

76. The Commission, at its 177th meeting, on 28
April 1976, unanimously adopted the following de­
cision:

The United Nations Commission on International
Trade Law,

Noting that under General Assembly resolutions
2205 (XXI) of 17 December 1966 and 3108
(XXVIII) of 12 December 1973 the term of office
of a State elected to the Commission begins on the
first of January following its election and expires
on 31 December three or six years later, as the case
may be,

Having regard to the fact that much of the substan­
tive work of the Commission is carried out in its
Working Groups and that these Working Groups
usually meet during the months of January or Feb­
ruary before they can be reconstituted by the Com­
mission following the election of new Member States
of the Commission by the General Assembly,

Recommends that the General Assembly should:
(a) Extend the term of office of the States cur­

rently members of the Commission whose term is
due to expire on 31 December 1976 to the last
day prior to the regular annual session of the Com­
mission in 1977 and to extend the term of office
of the States currently members of the Commission
whose term is due to expire on 31 December 1979
to the last day prior to the regular annual session of
the Commission in 1980, and

(b) Decide that henceforth new members of the
Commission shall take office on the first day of the
regular annual session of the Commission following
their election and that their terms shall expire on

2S The term of office of a member of the Commission would
remain six annual cycles of the Commission's work, although
the actual term of office of a State might be one or two months
more or less than six years, depending on the dates of the
regular annual sessions of the Commission.
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A rtide 1, paragraphs 1 and 2

Report of the Committee of the Whole I relating to the
draft Convention on the Carriage of Goods by Sea

Title of the draft Convention

"Draft Convention on the Carriage of Goods by Sea"

I. The Committee considered a proposal that the present
title of the draft Convention should be modified. The pro­
posal was supported on the ground that the draft Convention
did not regulate all legal issues which may arise out of a
contract for the carriage of goods by sea. After deliberation,
the Committee decided to retain the present title.

"Article 1. Definitions

"1. 'Carrier' or 'contracting carrier' means any person
by whom or in whose name a contract for carriage of goods
by sea has been concluded with the shipper.

"2. 'Actual carrier' means any person to whom the con­
tracting carrier has entrusted the performance of all or part
of the carriage of goods."

2. The Committee considered the following proposals:

(a) That paragraphs 1 and 2 of article 1 should be de­
leted, and the following two paragraphs substituted as para­
graphs 1 and 2 of article 1:

"1. 'Carrier' means any person by whom or in whose
name a contract for carriage of goods by sea has been
concluded with the shipper, whether the carriage is in fact
performed by the carrier or by an actual carrier.

ANNEX I

INTRODUCTIONI.

"PART I. GENERAL PROVISIONS

CONSIDERATION BY THE COMMITTEE OF THE WHOLE I OF
THE DRAFT CONVENTION ON THE CARRIAGE OF GOODS BY
SEA

the last day before the opening of the seventh regular "2. 'Actual carrier' means any person to whom the car-
annual session of the Commission following their rier has entrusted the performance of all or part of the
election. contract for carriage of goods."

(b) That the term "actual carrier" be defined as "the
owner of the ship carrying the goods".

(c) That the following definition of "actual carrier" be
adopted. "'actual carrier' means any person to whom the
performance of the carriage of the goods or part thereof has
been entrusted by the carrier and any other person to whom
such performance has subsequently been entrusted."

3. In support of the proposal noted at paragraph 1 (a)
above, it was observed that the proposed new paragraphs 1
and 2 were simpler in form than the existing paragraphs 1
and 2. The proposed new paragraphs would create a greater
degree of uniformity between the definitions of these terms
in the draft Convention and the definitions contained in ar­
ticle 1, paragraph 1 (a) and (b), of the Athens Convention
Relating to the Carriage of Passengers and their Luggage by
Sea, 1974.R

4. It was noted, however, that the term "contracting car­
rier", which was defined by that existing paragraph 1, but
not by the proposed new paragraph I, appeared in several
succeeding provisions of the draft Convention. If the pro­
posed new paragraph 1 were to be adopted, all provisions in
which the term "contracting carrier" appeared would need to
be reconsidered both as to their substance and their drafting.

5. In support of the proposed definition of "actual carrier"
noted at paragraph 1 (b) above, it was observed that the
present definition of "actual carrier" would not cover the
situation where an actual carrier to whom the contracting
carrier had entrusted the performance of all or part of the
carriage of goods in turn entrusted the performance of the
carriage to another carrier. This last carrier performing the
carriage would not fall within the existing definition of "actual
carrier" because the performance of the carriage had not been
entrusted to him by the contracted carrier. Under the proposed
definition, however, such last carrier would be an "actual
carrier". On the other hand, it was noted that while the exist­
ing definition might not be satisfactory, the proposed definition
would also be inappropriate in certain circumstances. For
instance, where a carrier entrusted with the performance of
the carriage, either by the contracting carrier, or by a carrier
to whom the contracting carrier in turn had entrusted the
performance of the carriage, carried the goods on a ship
which he had chartered by demise, the person who should be
covered by the definition of "actual carrier" was the demise
charterer and not the owner of the ship.

6. In support of the proposed definition noted in para­
graph 1 (c) above, it was observed that it was an extension
of the existing definition of "actual carrier", and that any
carrier to whom· performance of the carriage had been en­
trusted fell within the proposed definition. On the other hand,
it was observed that this proposed definition raised the ques­
tion as to whether it was desirable to extend the scope of
application of the draft Convention to contracts of carriage
other than those between a shipper and carrier. An entrusting
of the performance of the carriage by a shipper to a carrier
was the result of a contract between them, and it was ap­
propriate to make the Convention applicable to that contract
so as to regulate carrier liability. The entrusting of the per­
formance of the carriage by a contracting carrier to an on­
carrier did not always result in a contract being created be­
tween the shipper and the on-carrier. It might therefore be
inappropriate to regulate the liability of such an on-carrier
to the shipper under the draft Convention.

7. After deliberation, the Committee decided to adopt the
following text:

II.

ARTICLE 1

1. The Committee of the Whole I was established by the
Commission at its ninth session to consider the text of the
draft Convention on the Carriage of Goods by Sea adopted by
the Commission's Working Group on International Legisla­
tion on Shipping. This text is set forth in the annex to AI
CN .9/105. '" Section II of this report summarizes article by
article the main points that arose during the deliberations of
the Committee in respect of the draft Convention. At the
beginning of the summary of discussions on each article of
the draft Convention, the text of that article as it appeared
in the annex to A/CN.9/105'" is reproduced.

2. In the course of its deliberations, the Committee es­
tablished a Working Group and several ad hoc Drafting
Groups for the purpose of redrafting particular articles or
paragraphs of articles.

3. The text of each article of the draft Convention as
approved by the Committee, unless identical with the text
adopted by the Working Group, is set forth in section II of
this report at the conclusion of the summary of the discussion
on that article.

'" Reproduced in UNCITRAL Yearbook, Vol. VI: 1975, part
two, IV, 3.

a This Convention will hereinafter be referred to as the
Athens Convention of 1974.



Part One. Ninlh session (1976) 31

"PART I. GENERAL PROVISIONS

"Article 1. Definitions

"In this Convention:

"I. 'Carrier' means any person by whom or in whose
name a contract of carriage of goods by sea has been con­
cluded with a shipper.

"2. 'Actual carrier' means any person to whom the per­
formance of the carriage of the goods, or part of the car­
riage, has been entrusted by the carrier, and any other person
to whom such performance has been entrusted.

"A'rticle 1, paragraph 3

"3. 'Consignee' means the person entitled to take deliv­
ery of the goods by virtue of the contract of carriage; it

8. The Committee considered a proposal that the definition
of "consignee" contained in the present paragraph 3 should be
deleted and replaced by the following new definition:

"3. 'Consignee' means the person entitled to tak~ deli~­
ery of the goods by virtue of the contract of caITIage; It
is the person whose name is indicated in the bilI of lading
when the bilI of lading is made out to a named person, the
person who presents the bilI of lading on arrival when the
bilI of lading is made out to bearer, and the last endorsee
when the bilI of lading is made out to order."

9. The Committee considered the proposed definition under
the foIlowing heads:

(a) Whether the definition of the term "consignee" con­
tained in the first sentence of the proposed new paragraph 3,
restricting the scope of that term to the person entitled to
take delivery by virtue of the contract of carriage, should be
adopted; and

(b) Whether the definition of the term "consignee" con­
tained in the second sentence of the proposed new paragraph 3,
i.e. that the consignee was the person whose name was indi­
cated in the bilI of lading, or the person presenting a bill of
lading made out to bearer, or the last endorsee on a bill of
lading made out to order, should be adopted.

10. In support of restricting the definition of "consignee"
in the manner indicated in paragraph 9 (a) above, it was
observed that the present definition of "consignee" was too
wide in that it included within its scope any person entitled
to take delivery under the applicable national law e.g. a sheriff
acting under a writ of execution. However, it was noted in
reply that the present definition was unlikely in practice to
create difficulties as to the meaning of "consignee", and that
further clarification of that term was therefore unnecessary.
It was also observed that the proposed restrictive definition
might create difficulties in certain jurisdictions in which,
when a consignee was named in a bilI of lading, his rig~t to
obtain delivery did not arise from the contract of caITIage.

11. There was general agreement that the further definition
of "consignee" contained in the second sentence of the pro­
posed definition, and referred to in paragraph 9 (b) above,
was unnecessary.

12. After deliberation, the Committee decided to retain the
existing text of this paragraph.

"A rticle 1, paragraph 4

"4. 'Goods' means any kind of goods, including live
animals; where the goods are consolidated in a container,
paIlet or similar article of transport or where they are
packed, 'goods' includes such article of transport or pack­
aging if supplied by the shipper."
13. The Commtitee considered the following proposals re­

lating to this paragraph:
(a) That the statement in the definition that "goods" in­

cluded live animals should be deleted.

(b) That passenger luggage should be expressly excluded
in the definition from the scope of the term "gooos".

(c) That all forms of packaging should not be included
as "goods" in the definition.

(d) That the words "if supplied by the shipper" appearing
at the end of the paragraph should be deleted.

14. In support of the proposal noted in paragraph 13 (a)
above, it was observed that since article 5, paragraph 5, made it
clear that the carrier was liable for loss or damage to live
animals, it was unnecessary to specify in the definition that
"goods" included live animals. It was suggested on the other
hand that, since under the Brussels Convention of 1924b live
animals were expressly excluded from the definition of "goods"
contained in that Convention, and thereby loss or damage to
live animals 'fell outside the scope of that Convention, it was
desirable to emphasize in the definition that live animals fell
within the scope of "goods" for the purposes of the draft
Convention. After deliberation, the Committee decided to re­
tain the existing reference to live animals in the definition.

15. In support of the proposal noted in paragraph 13 (b)
above, it was observed that, since the liability of the carrier for
passenger luggage was already regulated by the Athens Con­
vention of 1974 it was desirable to exclude passenger luggage
from the scope of the definition of "goods". It was noted in
reply that the Athens Convention of 1974 only regulated
carrier liability when a contract had been made for the car­
riage of a passenger and his luggage. If, therefore, passenger
luggage was excluded from the definition, a contract concluded
solely for the carriage of passenger luggage would fall outside
the scope of both the Athens Convention of 1974 and the
draft Convention. After deliberation, the Committee decided
to exclude liability for passenger luggage from the scope of
the convention, not by modifying the definition of "goods",
but by the addition of a new paragraph 3 to article 25.

16. In support of the proposal noted in paragraph 13 (c)
above, it was observed that the inclusion of all forms of pack­
aging as "goods", which resulted in the imposition of a liability
on the carrier for loss of or damage to all forms of packaging,
was contrary to commercial practice; the liability of the car­
rier should be restricted to durable packaging having a com­
mercial value. It was stated in reply that the inclusion of
packaging as "goods" was useful; packaging was often of con­
siderable value, and the carrier should therefore be liable for
loss of or damage to packaging. If the packaging was of no
value, the carrier would be under no liability, since the claim­
ant would not be able to prove that he had suffered loss.
Further, the exclusion of packaging from "gooos" would re­
sult in carrier liability for damage to packaging being gov­
erned by the applicable national law. If the packaging and its
contents were both damaged at the same time, two regimes
of carrier liability would be applicable, one to the packaging
and the other to the contents of the packaging. After delibera­
tion, the Committee decided to retain in its current form the
inclusion of packaging as "goods" in the definition.

17. In support of the proposal noted in paragraph 13 (d)
above, it was observed that the words "if supplied by the
shipper" were unnecessary; for if the article of transport or
packaging was not supplied by the shipper, he would not
suffer loss and would therefore have no right of action. It
was noted, on the other hand, that since an article of transport
might be supplied by a third party, such as a freight for­
warder, the deletion of these words would create a liability
of the carrier to a third party in such cases. It was also noted
that, if these words were deleted, the weight of the article
of transport might be considered as forming part of the weight
of the goods; this would affect the monetary limit of liability

b International Convention for Unification of Certain Rules
relating to Bills of Lading, Brussels, 25 August 1924. This
Convention will hereinafter be referred to as the Brussels Con­
vention of 1924.
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'Writing' includes, inter alia, telegram and telex.""7.

29. In support of the addition of the new paragraph 3 set
forth in paragraph 27 (b) above, it was observed that the
definitions contained therein clarified the identity of the ship­
per, which was sometimes uncertain. It was noted, however,
that the definition might create difficulties in certain cases.
Thus, when the contract of carriage was concluded by the
consignee, the consignee would, under the proposed definition,
be the shipper. Again, a buyer under a F.O.B. contract who
concluded the contract of carriage would under the proposed
definition be the shipper. After deliberation, the Committee
decided not to adopt this proposal.

28. In support of the addition of the new paragraph 7 set
forth in paragraph 27 (a) above, it was observed that the
term "in writing" was used in several articles of the draft
Convention, and therefore needed clarification. On the other
hand, it was suggested that such a clarification should not be
made by the proposed addition to article I, but that the term
should be clarified when appropriate within those articles in
which the term appeared. After deliberating, the Committee
decided to include a definition of "writing", and adopted the
following text:

27. It was proposed that the following additions should
be made to article 1:

(a) That a new paragraph 7 be added to the article, read­
ing as follows:

"7. 'In writing' includes telegram and telex."

(b) That the following paragraph should be added as a
new paragraph 3, and the existing paragraphs 3 to 6 be re­
numbered as paragraphs 4 to 7:

"3. In this Convention, 'shipper' means any person by
whom or in whose name a contract for carriage by sea has
been concluded with a carrier."

24. In regard to the proposal noted in paragraph 19 (e)
above, there was general agreement that the words "where the
goods are to be delivered" appearing at the end of the defini­
tion should be deleted.

25. After deliberation, the Committee adopted the follow­
ing text:

"5. 'Contract of carriage' means a contract whereby the
carrier against payment of freight undertakes to carry goods
by sea from one port to another.

"A rticle 1, paragraph 6

"6. 'Bill of lading' means a document which evidences
a contract for the carriage of goods by sea and the taking
over or loading of the goods by the carrier, and by Which
the carrier undertakes to deliver the goods against surrender
of the document. A provision in the document that the
goods are to be delivered to the order of a named person,
or to order, or to bearer, constitutes such an undertaking."

26. After deliberation, the Committee decided to retain
this definition.

23. In support of the proposal noted in paragraph 19 (d)
above, it was observed that the term "specified goods" appear­
ing in the English text might be interpreted to mean goods
specifically listed in a bill of lading or other transport docu­
ment. If that interpretation were adopted, a carrier could avoid
the application of the Convention to a carriage· of goods by
not issuing a transport document listing the goods. After de­
liberation, the Committee decided to delete the word "speci­
fied".

20. In support of the proposal noted in paragraph 19 (a)
above, it was observed that the addition to article 1, para­
graph 5 of the words set forth in paragraph 19 (a) would
serve to clarify the rights of a consignee. Such rights would
currently be determined by the applicable national law, which
might be difficult to ascertain, or uncertain. In reply, it was
noted that the draft Convention was not an appropriate instru­
ment for defining the rights of the consignee. It was also noted
that the definition of a consignee's rights raised complex is­
sues, and that a consignee's rights and obligations need not,
as implied in the proposal under consideration, be identical
with those of the shipper. After deliberation, the Committee
decided not to add the proposed wording to the definition.

21. In support of the proposal noted in paragraph 19 (b)
above, it was observed that most contracts of carriage of
goods by sea were in writing, and that therefore "contract of
carriage" should be defined as a contract in writing. It was
observed, however, that the adoption of this proposal would
restrict the scope of application of the Convention to written
contracts. In the ocean carriage of goods in certain regions,
it was the practice not to enter into written contracts, and
such ocean carriage would, if this proposal were adopted, not
be regulated by the draft Convention. It was also noted that
the use of modem methods of data processing might result
in the making of contracts of carriage which were not in
writing. After deliberation, the Committee decided that a
requirement that the contract of carriage be in writing should
not be added to the definition.

22. In support of the proposal noted in paragraph 19 (c)
above, it was observed that if the word "port" were retained
as defining the terminal points of a carriage of goods to
which the draft Convention applied, the Convention might
not apply to the sea-leg of a carriage which originated or
terminated elsewhere than at a port, e.g. inland. In reply, it
was noted that the draft Convention did not regulate multi­
modal transport, and that an attempt to cover the sea-leg of
a multimodal carriage of goods in the draft Convention might
create difficulties in the preparation of a future convention
regulating multimodal transport. The adoption of this pro-

where such limit was determined by reference to the weight posal might also lead to the application of the Convention to
of the goods. After deliberation the Committee decided to inland transport, and create conflicts with national law regulat-
retain the words "if supplied by the shipper". ing inland transport, or with other transport conventions.

18. The Committee adopted the following text: After deliberation, the Committee decided to retain the word
"port" in the definition.

"4. 'Goods' include live animals; where the goods are
consolidated in a container, pallet or similar article of
transport or where they are packed, 'goods' includes such
article of transport or packaging if supplied by the shipper.

"Article 1, paragraph 5

"5. 'Contract of carriage' means a contract whereby the
carrier agrees with the shipper to carry by sea against pay­
ment of freight, specified goods from one port to another
where the goods are to be delivered."

19. The Committee considered the following proposals:

(a) That the paragraph should be supplemented by the
addition of the following words: "By virtue of this contract,
the consignee may exercise the rights of the shipper and be
subject to his obligations."

(b) That "contract of carriage" should be defined as a
contract in writing.

(c) That the word "port" appearing in the definition
should be replaced by the word "place", or by the phrase
"port or place".

(d) That the word "specified" in the definition should be
deleted, or be replaced in the English text by another ap­
propriate word.

(e) That the words "where the goods are to be delivered"
appearing at the end of the definition should be deleted.



"2. The provisions of this Convention are applicable
without regard to the nationality of the ship, the carrier, the
actual carrier, the shipper, the consignee or any other in­
terested person."

Article 2, paragraph 3

"3. A Contracting State may also apply, by its national
legislation, the rules of this Convention to domestic car­
riage."

10. The Committee considered a proposal that this para­
graph should be deleted.

11. In support of the proposal to delete this paragraph, it
was observed that the paragraph was unnecessary because a
Contracting State would in any event have the power confer­
red by it. In reply, it was observed that the Federal Gov­
ernment of a Federal State might not have such a power unless
it was expressly conferred by a clause such as this paragraph,
and that its retention might therefore serve a useful purpose.
After deliberation, the Committee decided to retain the text
of the paragraph in the draft Convention, but to remove the
text from article 2 and place it among the final clauses of the
draft Convention.

Article 2, paragraph 4

"4. . The provisions of this Convention shall not be ap­
plicable to charter-parties. However, where a bill of lading
is issued pursuant to a charter-party, the provisions of the
Convention shall apply to such a bill of lading where it
governs the relation between the carrier and the holder of
the bill of lading."

12. The Committee considered the following proposals.

(a) That the term "charter-party" should be defined.

(b) That the phrase "not being contracts of carriage"
should be added at the end of the first sentence of this para­
graph.

(c) That the words "holder of the bill of lading" appearing
at the end of the second sentence of the paragraph should be
replaced by the words "third-party holder in good faith".

9. After deliberation, the Committee adopted the following
text:
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6. In support of the proposal noted in paragraph 5 (a)
above, it was observed that the object sought to be achieved
by paragraph 2 of article 2 i.e. the application of the provi­
sions of paragraph I of article 2 without regard to the factors
set out in paragraph 2 of article 2, was already ensured by
the introductory words of paragraph I of article 2. On the
other hand, it was observed that it had been decided in cer­
tain jurisdictions that the applicability of the draft Convention
depended on national rules of the conflict of laws, and that
these rules took into account the factors set out in paragraph 2
of article 2. Paragraph ·2 was therefore intended to ensure
that the draft Convention was given the scope of application
provided in paragraph I irrespective of national rules of the
conflict of laws.

7. It was also observed that it was desirable to ensure
the application, not merely of the provisions of paragraph 1
of article 1, but of the provisions of the entire draft Conven­
tion, irrespective of national rules of the conflict of laws, and
that the amendment noted in paragraph 5 (b) above to para­
graph 2 of article 2 would secure this result. After delibera­
tion, the Committee decided to adopt this amendment to
paragraph 2 of article 2.

8. In support of the proposal noted in paragraph 5 (c)
above, it was observed that the term "carrier" as defined in
the draft Convention did not include an "actual carrier", and
that the nationality of the actual carrier should also be irrel­
evant to the application of the draft Convention. After delib­
eration the Committee decided to add to the paragraph the
words "actual carrier" after the words "the carrier".

Article 2, paragraph 2

"2. The provisions of paragraph I of this article are
applicable without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other interested
person."
5. The Committee considered the following proposals:
(a) That this paragraph should be deleted.
(b) That this paragraph should be retained, with the sub­

stitution of the words "the provisions of this Convention" for
the words "the provisions of paragraph I of this article".

(c) That the words "the actual carrier" should be added
after the words "the carrier".

ARTICLE 2

Article 2, paragraph 1

"Article 2. Scope of application

1. The provisions of this Convention shall be applicable
to all contracts for carriage of goods by sea between ports
in two different States, if:

"(a) The port of loading as provided for in the con­
tract of carriage is located in a Contracting State, or

" (b) The port of discharge as provided for in the con­
tract of carriage is located in a Contracting State, or

"(c) One of the optional ports of discharge provided
for in the contract of carriage is the actual port of discharge
and such port is located in a Contracting State, or

"(d) The bill of lading or other document evidencing
the contract of carriage is issued in a Contracting State, or

"(e) The bill of lading or other document evidencing
the contract of carriage provides that the provisions of this
Convention or the legislation of any State giving effect to
them are to govern the contract."

1. The Committee considered the following proposals:

(a) That the existing introductory words of this paragraph
should be deleted, and be replaced by the following:

"The provisions of this Convention shall be applicable
to all contracts of carriage of goods in so far as such con­
tracts relate to or involve the carriage of goods by sea
between two different States, if:"

(b) That subparagraph (d) of this paragraph should be
deleted.

2. In support of the proposal noted in paragraph I (a)
above, it was observed that the proposed new introductory
words would ensure that the draft Convention applied to the
sea-leg of a multimodal carriage of goods. In reply, it was
stated that the draft Convention should not attempt to resolve
difficulties which arose from multimodal transport, since such
difficulties could be appropriately resolved only by a future
convention dealing with multimodal transport. After delibera­
tion, the Committee decided to retain the existing introductory
words of this paragraph.

3. In support of the proposal noted in paragraph 1 (b)
above, it was observed that the issuance of a bill of lading
or other document. evidencing a contract of carriage in a Con­
tracting State did not create a sufficiently close connexion
between the draft Convention and the contract of carriage to
justify the application of the Convention to the contract of
carriage evidenced by such bill of lading or other document.
In reply, it was observed that it was desirable to give a very
wide scope of application to the Convention, and that para­
graph 1 (d) of article 2 served to widen the scope of applica­
tion. After deliberation, the Committee decided to retain para­
graph I (d) of article 2.

4. After deliberation, the Committee decided to retain the
existing text of this paragraph.

\
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Proposed additiolls to article 2

20. The Committee considered the following proposals:

(a) That the following paragraph should be added as a
new paragraph 5 of article 2:

"5. Notwithstanding the preceding provisions of this ar­
ticle, where a bill of lading or similar document of title is
not issued, the parties may expressly agree that the Con­
vention shall not apply, provided that a document evidenc­
ing the contract of carriage is issued and a statement to
that effect is endorsed on such document and signed by
the shipper."

(b) That the following paragraph should be added as a
new paragraph 5 of article 2:

"5. If a contract provides for future carriage of a cer­
tain quantity of goods in successive shipments during an
agreed period of time, each of the shipments made shall
nevertheless, for the purpose of this Convention, be deemed
to be governed by a separate contract of carriage. However,
where a shipment is made under a charter-party, the provi­
sions of paragraph 4 of this article shall apply."

21. In support of the proposal set forth in paragraph 20 (a)
above, it was observed that it was in the interests of both
shippers and carriers to permit them to exclude by agreement
the application of the draft Convention to the carriage of cer­
tain special types of cargo. If it were not possible to exclude
the application of the draft Convention, it would be very
difficult for shippers to find carriers willing to carry such cargo
on suitable terms. Since under the proposed new paragraph
the parties were permitted to exclude the application of the
draft Convention only when no bill of lading had been issued,
and since a shipper always had a right under the draft Con­
vention to obtain from a carrier a bill of lading, the carrier
would not be able to misuse this paragraph in order to prevent
the application of the draft Convention. In reply, it was stated
that the shipper may not always be in a sufficiently strong bar­
gaining position to demand .a bill of lading, and that the
power given under the proposed new paragraph to exclude
the application of the draft Convention might therefore be
abused by carriers. After deliberation, the Committee decided
not to adopt this proposal.

22. In support of the proposal set forth in paragraph 20 (b)
above, it was observed that the proposai was intended to cover
the so-called "frame" contracts which provided for the deliv­
ery of a very .large quantity of goods in successive shipments
over an agreed period of time. Under the current definition of
"contract of carriage" in article 1, paragraph 5, the view might
be taken that such "frame" contracts fell within that definition
and were subject to the draft Convention. However, it was
desirable to exclude such contracts, which were concluded by
parties in an equal bargaining position, from the scope of
application of the draft Convention, while maintaining the
applicability of the draft Convention to each shipment made
pursuant to the "frame" contract, provided such shipment was
not under a charter-party. It was observed, on the other hand,
that the provisions on the scope of application of the draft
Convention already secured the result sought to be obtained
through the proposed text. After deliberation, the Committee
decided to adopt the following text:

"5. If a contract provides for future carriage of goods
in a series of shipments during an agreed period, the provi­
sions of this Convention shall apply to each shipment.
However, where a shipment is made under a charter-party,
the provisions of paragraph 3 of this article shall apply."

That the words "not being the charterer" should be "4. The provisions of this Convention shall not be ap-
at the end of the second sentence of this paragraph. plicable to charter-parties. However, where a bill of lading

is issued pursuant to a charter-party, the provisions of the
Convention shall apply to such a bill of lading if it governs
the relation between the carrier and the holder of the bill
of lading, not being the charterer."

15. After deliberation, the Committee decided that the
term "charter-party" should not be defined.

16. In support of the proposal noted in paragraph 12 (b)
above, it was observed that the addition of the proposed words
would resolve uncertainties as to the scope of application of
the draft Convention in certain jurisdictions. After delibera­
tion, the Committee did not adopt this proposal.

17. In support of the proposals noted in paragraphs 12 (c)
and 12 (d) above, it was noted that the term "holder of the
bill of lading" could be interpreted as covering the charterer
or his agents holding a bill of lading pursuant to a charter­
party. The text should therefore be modified to preclude such
an interpretation. There was general agreement that such a
modification was desirable. However, in regard to the pro­
posal noted in paragraph 12 (c) above, it was observed that
its adoption might create difficulty in that the meaning of
"holding in good faith" was not clear. After deliberation, the
Committee decided to add the words "not being the charterer"
at the end of the paragraph.

18. In support of the proposal noted in paragraph 12 (e)
above, it was noted that quantity contracts were akin to
charter-parties, and should therefore, like charter-parties, be
excluded from the scope of application of the draft Conven­
tion. On the other hand, it was stated that the term "quantity
contract" had no settled meaning in maritime law, and that
the inclusion of that term would create uncertainty as to the
scope of application of the draft Convention. After delibera­
tion, the Committee decided not to adopt this proposal.

19. Mter deliberation, the Committee adopted the follow­
ing text:

(e) That the words "or quantity contracts" should be
added at the end of the first sentence of the paragraph, and
that the words "or quantity contract" should be added after
the word "charter-party" in the second sentence of the para­
graph.

13. In support of the proposal noted in paragraph 12 (a)
above, it was observed that while, under the introductory
words of paragraph 1 of article 2 of the draft Convention
was applicable to all contracts of carriage of goods by sea,
under paragraph 4 of article 2 it was not applicable to charter­
parties. It was therefore necessary to clarify the scope of ap­
plication of the draft Convention by defining the term charter­
party. Such a definition was also made necessary by the fact
that in certain jurisdictions the term charter-party did not
have a settled meaning. It was also observed that the ex­
clusion of the application of the Brussels Convention of 1924
to charter.parties under article 5 of that Convention had
created difficulties by reason of the absence in that Conven­
tion of a definition of a charter-party. It was further observed
that, in the absence of a definition of "charter-party", carriers
might seek to avoid the application of the draft Convention
by issuing transport documents in the form of charter-parties.

14. In reply, it was observed that the term "charter-party"
had a well-established meaning in maritime law, and therefore
did not need definition. It was further observed that it was
intended to exclude from the scope of application of the
draft Convention all charter-parties; since there was more
than one form of charter-party, it would be necessary to
formulate a comprehensive definition of charter-party, which
was a difficult task. It was also observed that in many jurisdic­
tions there had been no difficulty in ascertaining the meaning
of the term "charter-party" for the purposes of the Brussels
Convention of 1924 even though that Convention did not
define the term, and that carriers had not sought to avoid the
application of that Convention by labelling their contracts of
carriage as "charter-parties".

(d)
added
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ARTICLE 3

"Article 3. Interpretation of the Convention

"In the interpretation and application of the provisions of
this Convention regard shall be had to its international char­
acter and to the need to promote uniformity."

1. The Committee considered the following proposals:

(a) That this article should be deleted.

(b) That this article should be deleted, but that its sub­
stance should be reproduced in the preambule to the draft
Convention.

2. In support of the proposal to delete this article, it was
observed that the rule contained in it was self-evident. It was
also observed that in certain jurisdictions there would be dif­
ficulty in including the article in legislation implementing the
draft Convention. In support of the proposal to delete the
article but reproduce its substance in the preamble, it was
observed that the paragraph only stated a desired objective,
and this would be appropriately mentioned in a preamble.
In reply, it was observed that retention of the article in the
body of the Convention would help the courts in certain
jurisdictions to interpret and apply the draft Convention with­
out having regard only to national legal rules. It was also
observed that an identical provision appeared as article 7 of
the Convention on the Limitation period in the International
Sale of Goods.c After deliberation, the Committee decided to
retain this article.

ARTICLE 4

Article 4, paragraphs I and 2

"PART II. LIABILITY OF THE CARRIER

"Article 4. Period of responsibility
"1. 'Carriage of goods' covers the period during which

the goods are in the charge of the carrier at the port of
loading, during the carriage and at the port of discharge.

"2. For the purpose of paragraph 1 of this article, the
carrier shall be deemed to be in charge of the goods from
the time the carrier has taken over the goods until the time
the carrier has delivered the goods:

"(a) By handing over the goods to the consignee; or
"(b) In cases when the consignee does not receive the

goods, by placing them at the disposal of the consignee in
accordance with the contract or with the law or with the
usage of the particular trade, applicable at the port of dis­
charge; or

"(c) By handing over the goods to an authority or
other third party to whom, pursuant to law or regulations
applicable at the port of discharge, the goods must be
handed over."
1. The Committee considered the following proposals:
(a) That the words "at the port of loading, during the

carriage and at the port of discharge." appearing at the end
of paragraph 1 should be deleted.

(b) That the following language should be added to para­
graph 1:

"For the purpose of this article 'port of loading' or 'port of
discharge' shall include a terminal adjacent thereto used by
the carrier when performing the carriage of goods from or
to such port even if the terminal is situated outside the
port area."
(c) That the following language should be added to

paragraph 2 after subparagraph (c) of that paragraph:
"Where the goods are handed over to the consignee out­

side the port of discharge, delivery shall be deemed to have
taken place at the port of discharge as provided in sub­
paragraph (a)."

C A/CONF.63/1S.

2. In support of the proposal noted in paragraph 1 (a)
above, it was observed that the deletion of the language specified
in paragraph 1 (a) above would clarify the points of time at
which the responsibility of the carrier began and ended. If
that language were retained, it might be necessary to decide
in certain cases what were the exact geographic limits of ports
of loading and ports of discharge in order to determine whether
carrier responsibility had begun or whether it had ended. The
deletion of that language also eliminated a potential contradic­
tion between paragraph 1 and paragraph 2 of article 2 as to
the period of responsibility. Under paragraph 1, that period
appeared to begin at the port of loading and to end at the
port of discharge, while under paragraph 2 it appeared to
begin from the time the carrier took over the goods and to
end when he delivered the goods. On the other hand, it was
observed that the deletion of that language might lead to an
undesirable extension of the scope of application of the draft
Convention when a carrier had taken over the goods inland, or
had delivered them inland. For in such cases the introductory
words of paragraph 2 might, in the absence of the words
proposed to be deleted in paragraph 1, be interpreted as
meaning that carrier responsibility for the inland stages of the
transport was regulated by the draft Convention, and thus create
conflicts between the draft Convention and the provisions of
national law or other transport conventions applicable to inland
transport. After deliberation, the Committee decided not to
adopt this proposal.

3. In support of the proposal noted in paragraph 1 (b)
above, it was noted that the existing language of paragraph 1
of article 4 making the period of responsibility commence at
the port of loading and terminate at the port of discharge
might be too restrictive. Since carriers often used terminals
adjacent to such ports when performing the carriage of goods
from or to such ports, it was reasonable to apply the draft
Convention to determine carrier liability during the period
when the goods were in the charge of the carrier at such
terminals. It was noted in reply that in some cases it might
be difficult to determine whether a terminal was or was not
adjacent to a port, and that this would create uncertainty as
to the scope of application of the draft Convention. After
deliberation, the Committee decided not to adopt this proposal.

4. In support of the proposal noted in paragraph 1 (c)
above, it was observed that it was intended to prevent a conflict
on the issue of carrier liability between the rules of the draft
Convention and the rules of national law or other transport
conventions during the stage of inland transport when the
goods were delivered to a consignee inland. On the other hand,
it was stated that the proposal created a fictional place of
delivery, and that a solution formulated in terms of a fiction
was undesirable. After deliberation, the Committee decided not
to adopt this proposal.

5. The Committee adopted the following text:

"PART II. LIABILITY OF THE CARRIER

"Article 4. Period of responsibility
"1. The responsibility of the carrier for the goods under

this Convention covers the period during which the carrier
is in charge of the goods at the port of loading, during the
carriage and at the port of discharge.

"2. For the purpose of paragraph 1 of this article, the
carrier shall be deemed to be in charge of the goods from
the time he has taken over the goods until the time he has
delivered the goods:

"(a) By handing over the goods to the consignee; or
"(b) In cases where the consignee does not receive the

goods from the carrier, by placing them at the disposal of
the consignee in accordance with the contract or with the
law or with the usage of the particular trade, applicable at
the port of discharge; or

"(c) By handing over the goods to an authority or other
third party to whom, pursuant to law or regulations applicable
at the port of discharge, the goods must be handed over."
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Article 4, paragraph 3

"3. In the provisions of paragraphs 1 and 2 of this
article, reference to the carrier or to the consignee shall
mean, in addition to the carrier or the consignee, the servants,
the agents or other persons acting pursuant to the instructions,
respectively, of the carrier or the consignee."

6. The Committee decided to delete the words "or other
persons acting pursuant to the instructions" as being unneces­
sary, since such persons would be either servants or agents.

7. After deliberation, the Committee adopted the following
text:

"3'. In paragraphs 1 and 2 of this article, references to
the carrier or to the consignee shall mean, in addition to the
carrier or the consignee, the servants or the agents, respect­
ively, of the carrier or the consignee."

ARTICLE 5

Article 5, paragraph 1

"Article 5. General rules

"1. The carrier shall be liable for loss, damage or
expense resulting from loss of or damage to the goods, as
well as from delay in delivery, if the occurrence which
caused the loss, damage or delay took place while the goods
were in his charge as defined in article 4, unless the carrier
proves that he, his servants and agents took all measures
that could reasonably be required to avoid the occurrence
and its consequences."

1. The Committee considered the following proposals:

(a) That the words "or the ship" should be added after
the words "The carrier" appearing at the beginning of this
paragraph.

(b) That the words "or proves that even if these persons
had taken all such measures, such occurrence and consequences
could not have been avoided" should be added at the end of
this paragraph.

(c) That after the proposed additional words, set forth
in subparagraph (b) above, the following words should be
added: "or proves that under the circumstances no measures
at all could be taken."

(d) That the words "The carrier should be liable for loss,
damage or expense resulting from loss of or damage to the
goods, as well as from delay in delivery ... " at the com­
mencement of the paragraph should be deleted, and be re­
placed by the words "The carrier shall be liable for loss of or
damage to the goods as well as for delay in delivery ... ".

2. In support of the proposal set forth in paragraph 1 (a)
above, it was observed that the addition of the proposed lan­
guage would help to preserve the action in rem against the ship
which was available in certain jurisdictions. It was also stated
that the proposed language appeared in the provision as to
liability contained in article 4 of the Brussels Convention
of 1924, and shol,lld therefore be retained in this paragraph.
In reply, it was observed that the proposed language appeared
in article 4 of the Brussels Convention of 1924 in the context
of excluding the liability of the ship. While the words created
no difficulty in that context, they would create a difficulty if
used in the context of imposing liability on the ship, since
actions in rem against the ship were unknown in many jurisdic­
tions. It was also noted that the right to arrest a ship in
respect of a maritime claim, which was often ancillary to an
action in rem, was already appropriately regulated by and
available under the International Convention relating to the
Arrest of Sea-Going Ships, Brussels, 1952. After deliberation,
the Committee decided not to accept this proposal.

3. In support of the proposals noted in paragraphs 1 (b)
and 1 (c) above, it was observed that they were designed to
extend the scope of the defence available to the carrier under

Paragraph 1 of article 5. It was observed that under the present
language defining the scope of the defence, the carrier might
not be exonerated even where he proved that the circumstances
causing the loss or damage were such that the carrier had
no time or opportunity to take any measures whatever to
prevent loss or damage. On the other hand, it was observed
that the existing language provided a defence to the carrier
in such circumstances since, if no measures could be taken
by the carrier, then no measures could reasonably be required
of the carrier. After deliberation, the Committee decided not
to accept these proposals.

4. In support of the proposal set forth in paragraph 1 (d)
above, it was observed that the existing language in the para­
graph which it was proposed should be deleted was inelegantly
drafted and excessively long. The proposed new language was
clearer,' and closer to the language used in corresponding
provisions in other transport conventions. It was noted, how­
ever, that the existing language had been carefully harmonized
by the UNCITRAL Working Group in the various language
versions, and should therefore be retained. It was also noted
that, since the liability under this paragraph differed from that
imposed by corresponding provisions in other transport con­
ventions, it was natural that the language of this paragraph
should differ from the language in such corresponding provi­
sions. After deliberation, the Committee decided to adopt the
following text:

"Article 5. Basis of liability

"1. The carrier shall be liable for loss resulting from loss
of or damage to the goods, as well as from delay in delivery,
if the occurrence which caused the loss, damage or delay
took place while the goods were in his charge as defined
in article 4, unless the carrier proves that he, his servants
and agents took all measures that could reasonably be
required to avoid the occurrence and its consequences."

Article 5, paragraph 2

"2. Delay in delivery occurs when the goods have not
been delivered at the port of discharge provided for in the
contract of carriage within the time expressly agreed upon
in writing or; in the absence of such agreement, within the
time which it would be reasonable to require of a diligent
carrier, having regard to the circumstances of the case."

5. The Committee· considered a proposal that the words
"in writing" should be deleted.

6. The Committee was agreed that, since the draft Con­
vention did not, under article I, paragraph 5, require that a
contract of carriage be in writing, it was unnecessary to require
in this paragraph that an express agreement as to the period
in which delivery was to take place should be in writing. The
Committee therefore decided to delete the words "in writing"
from the paragraph, and adopted the following text:

"2. Delay in delivery occurs when the goods have not
been delivered at the port of discharge provided for in the
contract of carriage within the time expressly agreed upon
or, in the absence of such agreement, within the time which
it would be reasonable to require of a diligent carrier, having
regard to the circumstances of the case."

Article 5, paragraph 3

"3. The person entitled to make a claim for the loss
of goods may treat the goods as lost when they have not
been delivered as required by article 4 within 60 days fol­
lowing the expiry of the time for delivery according to
paragraph 2 of this article."

7. After deliberation, the Committee decided to retain the
text of this paragraph.

Article 5, paragraph 4

"4. In case of fire, the carrier shall be liable, provided
the claimant proves that the fire arose due to fault or negli-
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gence on the part of the carrier, his servants or agents."

8. The Committee considered the following proposals:

(a) That this paragraph should be deleted;

(b) That this paragraph should be replaced by the follow­
ing paragraph:

"In case of fire the carrier shall be liable, unless he proves
that the ship had appropriate means of averting it and that,
when the fire occurred, he, his servants and agents took all
reasonable measures to avert it or to limit its consequences,
except where the claimant proves the fault or negligence of
the carrier, his agents or servants."

9. In support of the proposal to delete this paragraph, it
was observed that there was insufficient justification for creating
an exception to the general rule in paragraph 1 that the burden
of disproving negligence lay on the carrier. It was the carrier's
agents who were present at the scene of the fire and had
available to them the evidence as to the cause of the fire and
the measures taken to avoid or combat the fire. It would in
most cases be impossible for the shipper to prove negligence
on the part of the carrier, and the present rule in paragraph 4
was therefore unfair to the claimant. It was also observed
that no similar rule placing the burden of proving the carrier's
negligence in case of damage caused by fire on the claimant
existed in other transport conventions.

10. The Committee did not accept the proposal for deletion
of the paragraph for the following reasons: (a) for the claim­
ant, it represented an advance on the current position under
the Brussels Convention of 1924 where the carrier was exempt
from liability for damage caused by fire unless caused by the
actual fault or privity of the carrier; (b) the person who had
most reason to fear a fire on board ship was the carrier, since
he would suffer heavy loss if the ship itself was damaged; the
carrier would therefore always take reasonable precautions to
avoid a fire even in the absence of liability to the claimant;
(c) although it might be difficult for the claimant to prove
the carrier's negligence when the fire originated in the cargo
holds and the fire might thus have originated from the cargo
itself, it would be relatively easy to prove the carrier's negli­
gence if the fire originated in the engine room or the crew
accommodation; (d) paragraph 4 in its present form was the
result of a carefully elaborated compromise in the UNCITRAL
Working Group on International Legislation on Shipping,
which created a balance between all the liability provisions of
article 5, and that this compromise should therefore be retained.
In this connexion, the Committee noted that the UNCTAD
Working Group on International Shipping Legislation had not
suggested the deletion of paragraph 4.

11. In support of the proposal to substitute the wording
set forth in paragraph 8 (b) above for the existing wording
of paragraph 4, it was argued that, while it was necessary to
maintain a compromise which created a balance between all
the liability provisions in the article, the proposed substitution
would result in a fairer compromise. Under the proposed new
wording, the burden placed on the carrier could be conveniently
discharged by him, while it was nevertheless open to the ship­
per to make the carrier liable by affirmatively proving the
carrier's negligence.

12. There was no consensus in the Committee in favour of
the proposed new wording and the Committee, after delibera­
tion, decided to adopt the following text:

"4. In case of fire, the carrier shall be liable, provided
the claimant proves that the fire arose from fault or neglect
on the part of the carrier, his servants or agents."

Article 5, paragraph 5

"5. With respect to live animals, the carrier shall be
relieved of his liability where the loss, damage or delay in
delivery results from any special risks inherent in that kind
of carriage, When the carrier proves that he has complied

with any special instructions given him by the shipper re­
specting the animals and that, in the circumstances of the
case, the loss, damage or delay in delivery could be attributed
to such risks, it shall be presumed that the loss, damage or
delay in delivery was so caused unless there is proof that all
or a part of the loss, damage or delay in delivery resulted
from fault or negligence on the part of the carrier, his
servants or agents."

13. The Committee considered a proposal that this para­
graph should be deleted.

14. In support of the' proposal to delete this paragraph, it
was observed that carrier liability in respect of live animals
was adequately covered by the rules of article 5, paragraph 1,
and that special provision for such liability was unnecessary.
In particular, it was observed that the general defence given
to the carrier under article 5, paragraph I, to a claim in respect
of loss of or damage to goods was adequate to meet a claim
for loss of or damage to live animals, and that the special
defences given under this paragraph were unnecessary,

15. In opposition to deletion it was observed that the car­
riage of live animals carried with it special risks of loss of or
damage to the animals, and that special regulation of carrier
liability for such carriage was necessary. It was noted that
other transport conventions contained special regulation of
carrier liability for such carriage. The view was also expressed
that this paragraph was formulated by the UNOITRAL Work­
ing Group on International Legislation on Shipping after long
deliberation as part of the compromise on the liability provi­
sions within article 5, and should therefore be retained.

16. After deliberation, the Committee decided to adopt the
following text:

"5. With respect to live animals, the carrier shall not
be liable for loss, damage or delay in delivery resulting from
any special risks inherent in that kind of carriage. When the
carrier proves that he has complied with any special instruc­
tions given him by the shipper respecting the animals and
that, in the circumstances of the case, the loss, damage or
delay in delivery could be attributed to such risks, it shall
be presumed that the loss, damage or delay in delivery was
so caused unless there is proof that all or a part of the loss,
damage or delay in delivery resulted from fault or neglect
on the part of the carrier, his servants or agents."

Article 5, paragraph 6

"6. The carrier shall not be liable for loss, damage or
delay in delivery resulting from measures to save life and
from reasonable measures to save property at sea."

17. The Committee considered the following proposals:

(a) That the paragraph should be deleted and replaced by
the following paragraph:

"The carrier shall not be liable, except in general average
and salvage, where the loss, damage or delay in delivery
resulted from measures to save life or reasonable measures
to save property at sea,"

(b) That the existing text should be retained, but that the
word "reasonable" qualifying "measures to save property"
should be deleted;

(c) That the words "or to preserve health" should be
added immediately after the word "life",

18. In support of the proposal set forth in paragraph 17 (a)
above, it was observed that the present wording of this para­
graph seemed to free the carrier from his obligation to make a
contribution in general average or salvage when the type of
loss or damage to the cargo interests for which the carrier was
normally obligated to make a contribution in general average
or salvage resulted from "measures to save life" or "reasonable
measures to save property at sea", This proposal was intended
to make it clear that in such a case the carrier remained bound
to make the appropriate general average or salvage' contribu-
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tion. However, the view was expressed that, since the draft
Convention in article 24 contained an ex:press provision on
general average, a proposal intended to protect rights which
might exist against the carrier in respect of general average or
salvage contributions should be considered in connexion with
that article. The Committee, however, decided to adopt the
proposed substitution of the word "or" for the word "and"
appearing between "life" and "from" in paragraph 6, since
it was not the intention to exclude liability only in the case of
an attempt to save both life and property.

19. In support of the proposal noted in paragraph 17 (b)
above, it was observed that it would be difficult to determine
whether measures taken by a carrier to save property at sea
were or were not reasonable; this would create uncertainty
as to carrier liability in cases of attempts to save property at
sea. Further, since the exclusion of carrier liability was an
incentive to carriers to save property at sea, uncertainty as to
the limits of the exclusion might have the unfortunate result
of dissuading carriers from attempting to save property at sea.

20. On the other hand, it was observed that the saving of
property at sea was not as important as the saving of life;
while it was important to have an absolute exclusion of liability
when a carrier attempted to save life, no such exclusion was
required when the carrier attempted to save property. Further,
it was necessary to ensure a balancing of interests by the
carrier when attempting to save property at sea between the
value of the property which might be saved, and the loss that
such an attempt might cause to shippers or consignees; the
word "reasonable" secured this result. Otherwise, the carrier
could without incurring liability, attempt to save property of
low value while causing heavy loss to shippers and consignees
through the attempt. After consideration of the arguments set
forth in paragraphs 19 and 20 above, the Committee decided
to retain the word "reasonable".

21. In support of the proposal noted in paragraph 17 (c)
above, it was observed that carrier liability should be completely
excluded for loss or damage caused by an attempt by a carrier
to preserve the health of a person as an incentive to carriers
to attempt the preservation of health. In reply, it was noted
that if the attempt to preserve health formed part of an attempt
to save life, the carrier would be protected under the existing
wording of the paragraph. If, however, the attempt to preserve
health was made when there was no danger to life, there were
insufficient grounds for excluding liability. After deliberation,
the Committee decided not to adopt this proposal.

22. The Committee adopted the following text:

"6. The carrier shall not be liable, except in general
average, where loss, damage or delay in delivery resulted
from measures to save life or from reasonable measures to
save property at sea."

Article 5, paragraph 7

"7. Where fault or negligence on the part of the carrier,
his servants or agents, concurs with another cause to produce
loss damage or delay in delivery the carrier shall be liable
only for that portion of the loss, damage or delay in delivery
attributable to such fault or negligence, provided that the
carrier bears the burden of proving the amount of loss,
damage or delay in delivery not attributable thereto."

23. The Committee considered the following proposals:

(a) That this paragraph should be deleted;

(b) That the words "Where fault or negligence ... " ap­
pearing at the beginning of the paragraph should be replaced
by the words "Where fault or negligence actual or presumed
under this article ... ";

(c) That the paragraph should be redrafted as follows:

"7. Where damage results from the conjunction of fault
or negligence on the part of the carrier, his servants or agents

and an occurrence which he could not avoid, with conse­
quences he could not prevent, the carrier shall be liable only
for that portion of the damage attributable to such fault or
negligence, if he establishes which portion of the damage is
not attributable thereto."

(d) That the word "concurs" should be replaced in the
English version by the word "contributes", or the word "com­
bines".

(e) That the words "bears the burden of proving" should
be replaced in the English version by the word "proves",

24. In support of the proposal noted in paragraph 23 (a)
above it was observed that the rule contained in paragraph 7
of article 5 was inconsistent with the rules applicable under
some legal systems in the circumstances covered by the said
paragraph 7. For under some legal systems, the liability of the
carrier, his servants and agents, and the liability of the other
person whose conduct concurred to cause the loss, was joint
and several, and liability was not apportioned as was the case
under this paragraph. It was also observed that such joint and
several liability was convenient for the claimant, since he
could recover full compensation from the carrier. Under the
rule contained in this paragraph, on the other hand, the claim­
ant would have to sue a person other than the carrier in
respect of a portion of the loss, and it might be difficult to
obtain jurisdiction over, or recovery from, that other person.

25. The view was expressed, however, that the rule con­
tained in this paragraph was reasonable, since it would be
unfair to make the carrier liable for any portion of the loss,
damage or delay in delivery proved by the carrier not to be
attributable to his fault or negligence. It was also observed
that the rule contained in this paragraph was also contained
in other Conventions, e.g, article 17, paragraph 5, of the CMR
Convention, and article 4 of the International Convention for
the Unification of Certain Rules of Law relating to Collisions
between Vessels, Brussels, '1910. After deliberation, the Com­
mittee decided to retain the substance of this paragraph.

26. In support of the proposal noted in paragraph 23 (b)
above, it was observed that its purpose was to clarify that the
rule contained in the paragraph applied not only when fault or
negligence of the carrier was affirmatively proved, but also
when such fault or negligence was presumed under paragraph 1
of article 5. On the other hand, it was stated that such clarifi­
cation was unnecessary. After deliberation, the Committee
decided not to adopt this proposal.

27. The Committee considered the proposal noted in para­
graph 23 (c) above, but, after deliberation, did not adopt it.

28. After deliberation, the Committee decided to adopt
the two drafting proposals set forth in paragraphs 23 (d)
and 23 (e) above, and adopted the following text:

"7. Where fault or neglect on the part of the carrier, his
servants or agents, combines with another cause to produce
loss, damage or delay in delivery the carrier shall be liable
only to the extent that the loss, damage or delay in delivery
is attributable to such fault or neglect, provided that the
carrier proves the amount of loss, damage or delay in
delivery not attributable thereto."

Proposed addition to article 5

29. The Committee considered a proposal to add the para­
graph set forth below to article 5 as a new paragraph 4, and to
renumber the existing paragraphs 4 to 7 as 5 to 8. The proposed
paragraph was to be placed within square brackets to indicate
that it had not been finally adopted by the Commission, but
that it was being submitted for consideration to any future
Diplomatic Conference which might consider the text of the
draft Convention.

["4. Notwithstanding the provisions of paragraph 1, the
carrier shall not be liable for loss, damage or expense arising



Part One. Ninth session (1976) 39

"Article 6. Limits of liability

"Alternative A

"I. The liability of the carrier according to the provisions
of article 5 shall be limited to an amount equivalent to
(. , .) francs per kilo of gross weight of the goods lost
damaged or delayed. '

"Alternative B

"a It is assumed that the (x-y) will represent lower
limitations on liability than those established under sub­
paragraph 1 (a)."

"(c) In no case shall the aggregate liability of the car­
rier, under both subparagraphs (a) and (b) of this para­
graph, exceed the limitation which would be established
under subparagraph (a) of this paragraph for total loss of
the goods with respect to which such liability was incurred.

"2. For the purpose of calculating which amount is the
higher in accordance with paragraph 1 of this article the
following rules shall apply: '

"I. (a) the liability of the carrier for loss of or damage
to goods according to the provisions of article 5 shall be
limited to an amount equivalent to (, .. ) francs per kilo of
gross weight of the goods lost or damaged.

"(b) ,The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

"(c) In no case shall the aggregate liability of the car­
rier, under both subparagraphs (a) and (b) of this para­
graph, exceed the limitation which would be established under
subparagraph (a) of this paragraph for total loss of the
goods with respect to which such liability was incurred.

"Alternative C

"I. The liability of the carrier according to the provisions
of article 5 shall be limited to an amount equivalent to
( ... ) francs per package or other shipping unit or (, .. )
francs per kilo of gross weight of the goods lost, damaged or
delayed, whichever is the higher.

"2. For the purpose of calculating which amount is the
higher in accordance with paragraph 1 of this article the
following rules shall apply: '

"(a) Where a container, pallet or similar article of
transport is used to consolidate goods, the package or other
shipping units enumerated in the bill of lading as packed in
sl;lch ar~icle of transport shal~ be deemed packages or ship­
pmg umts. Except as aforesaid the goods in such article of
transport shall be deemed one shipping unit.

"(b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall, when
not owned or otherwise supplied by the carrier, be considered
one separate shipping unit.

"Alternative D

"I. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of article 5
shall be limited to an amount equivalent to (, , ,) francs per
package or other shipping unit or ( ... ) francs per kilo of
gross weight of the goods lost or damaged, whichever is the
higher.

"(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed:

variation X: [double] the freight;

variation Y: an amount equivalent to (X-y)4 francs
per package or other shipping unit or (x-y) francs per kilo
of gross weight of the goods delayed, whichever is the
higher.

or resulting from any act, neglect or default of the master, ARTICLB 6
other members of the crew and the pilot in the navigation
of the ship."]d

30. In support of this proposal, it was observed that the
proposal only contemplated retention in favour of the carrier
of a defence for neglect or default in navigation; the defence
available to the carrier under article 4 (2) (a) of the Brussels
Convention of 1924 for neglect or default in the management
of the ship was not retained. It was observed that the exclusion
of a defence for neglect or default in navigation would have
adverse consequences for shippers. As a result of the shift in
risk allocation thereby created, the carrier would be compelled
to take out increased liability insurance to cover his increased
liability. This increase in the carrier's costs would be passed
on to the shipper in the form of increased freight rates. Since
liability insurance was more expensive than cargo insurance,
there would not be a corresponding decrease in the costs of
shippers resulting from the decrease in the extent of cargo
insurance cover taken out by shippers. Further, it was more
convenient for shippers to take out cargo insurance directly
with insurers of their choice, from whom they could obtain
reimbursement directly, rather than obtain insurance indirectly
through liability insurance taken out by carriers. Attention was
also drawn to resolution 9 (VII) adopted by the UNCTAD
Committee on Invisibles and Financing related to Trade at its
seventh session which had endorsed "the conclusion ... that
maintaining the present system of cargo insurance is essential
and cannot be dispensed with, and that any radical shift in
risk allocation from cargo insurance to carrier's liability would
be particularly detrimental to the interests of developing coun­
tries". It was also noted that, since an error in navigation
endangered the ship, a carrier would have a strong incentive
to prevent default in navigation even though the defence
was excluded and he was not liable to the shipper for loss
caused by such default. It was further observed that the hazards
to navigation arising in the course of ocean voyages had not
significantly decreased in recent times, and that the retention
of the exception was therefore justified.

31. On the other hand, it was observed that there was no
information on the basis of which it could be concluded that
transport costs would increase as a result of the change in risk
allocation created by the exclusion of the defence. Even if such
costs were to increase, it was estimated that the increase would
be of a very low order. It was further observed that the view
noted above of the UNCTAD Committee on Invisibles and
Financing related to International Trade had referred to a
"radical" shift from cargo insurance to carrier's liability. In
the context of the UNCTAD Secretariat Study (TO/B/C.3/
120) to which the resolution referred, by a "radical" shift was
meant a shift from a system of fault liability to a system of
absolute liability and an insured. bill of lading. The change
made by the deletion of the defence of default in navigation
could not therefore be described as a "radical" shift. It was
further observed that modern navigation aids had almost
eliminated the hazards to navigation in the course of ocean
voyages, and that the. defence was therefore an anachronism.
The observation was aJso made that the exclusion of a defence
for default in navigation was part of the compromise creating
an acceptable balance within the liability provisions of article 5,
and that such exclusion should therefore be maintained.

32. After deliberation, the Committee decided not to adopt
this proposal.

33. The representative of the USSR stated that he did not
accept this decision of the Committee, and reserved his position
on the issue of "error in navigation".

d This proposal was submitted by the representatives of the
Federal Republic of Germany, Japan, the United Kingdom of
Great Britain and Northern Ireland and the Union of Soviet
Socialist Republics.
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"(a) Where a container, pallet or similar article of trans­

port is used to consolidate goods, the package or other ship­
ping units enumerated in the bill of lading as packed in such
article of transport shall be deemed packages or shipping
units. Except as aforesaid the goods in such article of
transport shall be deemed one shipping unit.

"(b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall, when
not owned or otherwise supplied by the carrier, be considered
one separate shipping unit.

"Alternative E

"1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of article 5
shall be limited to an amount equivalent to ( ... ) francs
per package or other shipping unit or ( ... ) francs per kilo
of gross weight of the goods lost or damaged, whichever is
the higher.

"(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

"(c) In no case shall the aggregate liability of the car­
rier, under both subparagraphs (a) and (b) of this para­
graph, exceed the limitation which would be established
under subparagraph (a) of this paragraph for total loss of
the goods with respect to which such liability was incurred.

"2. Where a container, pallet or similar article of trans­
port is used to consolidate goods, limitation based on the
package or other shipping unit shall not be applicable."

The following paragraphs apply to all alternatives:

"A franc means a unit consisting of 65.5 milligrams of
gold of millesimal fineness 900.

"The amount referred to in paragraph 1 of this article
shall be converted into the national currency of the State
of the court or arbitration tribunal seized of the case on
the basis of the official value of that currency by reference
to the unit defined in the preceding paragraph of this ar­
ticle on the date of the judgement or arbitration award.
If there is no such official value, the competent authority
of the State concerned shall determine what shall be con­
sidered as the official value for the purposes of this Con­
vention."

1. The Commission considered the following issues in
relation to this article:

(a) Whether the monetary limit of carrier liability should
be formulated in terms of the single criterion of the weight of
the goods, or in terms of the dual criteria of weight and
"package or other shipping unit".

(b) Whether the monetary limit of carrier liability for
loss, damage or expense resulting from delay in delivery should
be formulated in terms of the same criterion used for formulat­
ing the limit for loss, damage or expense resulting from con­
duct of the carrier other than delay in delivery, or in terms
of a different criterion.

(c) Whether the "gold franc" should be retained as the
unit of account for specifying the monetary limit under the
article.

(d) Whether this article should include a provision under
which the limit of liability specified in the article could be
modified by a declaration by the shipper of the value of the
goods.

(e) Whether the article should contain a special provision
regulating the monetary limit of liability when a container,
pallet or similar article of transP9rt was used to consolidate
goods.

Single criterion or dual criteria
i .

2. In regard to the issue noted in paragraph 1 (a) above,
the view was expressed that formulation of the monetary
limit in terms of the single criterion of weight was preferable.
That criterion was easy to apply in practice. Further, it had
been adopted in other transport conventions i.e. the CIM,e
CMRf and Warsawg Conventions, and its application under
those Conventions had not created difficulty. The main objection
to the adoption of this criterion was that the application of a
monetary limit based on it to cargo of low weight but high
value resulted in the Claimant receiving insufficient compensa­
tion. However, this difficulty could be resolved by:

(a) Insuring the goods to cover their actual value; or

(b) Establishing a minimum monetary amount payable
by the carrier, even though the amount payable by the carrier
under the normal rule of limitation would fall below such
minimum amount. The following proposal was made for
establishing such a minimum amount:

"The liability of the carrier according to the proVISIOns
of article 5 shall be limited to an amount equivalent to [3]
units of account [(30) francs] per kilo of gross weight of
the goods lost, damaged or delayed, but the limit shall
in no case be less than [1,000] units of account [10,000
francs]."h

(c) By adding a provision to the Convention under which,
by declaring the value of the goods in a bill of lading or other
transport document, the shipper could exclude the monetary
limit.

The proposal was also supported on the ground that one of
the criteria used for calculating the freight was the weight of
the goods, a higher freight being payable for goods of greater
weight. Since a low freight was payable for goods of low
weight it was not unreasonable that in the case of such goods
the monetary limits of the carrier's liability should also be low.
The view was also expressed that the term "package or unit"
used in article 4 (5) of the Brussels Convention of 1924 had
been given different interpretations in different jurisdictions,
and that the continued use of this or a similar term would
impede the harmonization of the law.

3. On the other hand, it was observed that the adoption
of the dual criteria of weight and "package or other shipping
unit" was more equitable from the point of view of the claim­
ant. It resulted in the claimant obtaining adequate compensation
in the case of cargo of low weight but having high value.
Further, with the dual criteria, the claimant had the option
of using that criterion which resulted in his receiving higher
compensation. The solution of dual criteria had been adopted
in article 2 (a) of the Brussels Protocol of 19681 as an accept­
able compromise, and should be retained.

4. After deliberation, the Committee expressed its prefer­
ence for a provision formulating the monetary limits of limita­
tion in terms of the dual criteria of weight and package or other
shipping unit. However, in view of the fact that there was con­
siderable support in the Committee for the single criterion of

e International Convention concerning the Carriage of Goods
by Rail. Berne, 25 October 1962. This Convention will herein­
after be referred to as the CIM Convention.

f Convention on the Contract for the International Carriage
of Goods by Road. Geneva, 19 May 1956. This Convention
will hereafter be referred to as the CMR Convention.

g Convention for the Unification of Certain Rules relating to
International Carriage by Air. Warsaw, 12 October 1929. This
Convention will hereinafter be referred to as the Warsaw
Convention of 1929.

h The figures were inserted in this proposal for illustrative
purposes only.

I Protocol to amend the International Convention for the
Unification of Certain Rules of Law relating to Bills of Lading,
signed at Brussels on 25 August 1924. Brussels, 23 February
1968. This Convention will hereinafter be referred to as the
Brussels Protocol of 1968.
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the weight of the goods, the Committee was of the view that the
draft Convention to be submitted to a Conference of Plenipo­
tentiaries should also set forth an alternative provision, under
which the limit of liability was formulated in terms of the
weight of the goods.

Criterion in the case of delay

5. In regard to the issue noted in paragraph 1 (b) above,
it was observed that there were several considerations support­
ing the adoption of a different criterion for formulating the
monetary limits of carrier liability in the case of delay in de­
livery, and, in particular, for formulating those limits as a func­
tion of the freight payable for the carriage of the goods de­
layed. It was noted that, in general, loss caused by delay in
delivery, as opposed to loss caused by other conduct of the
carrier, was not covered by marine cargo insurance. In case
of such loss, the shipper or consignee would have to obtain
recourse from the carrier, and not from an insurer. It was
therefore not unreasonable to adopt a different criterion for
the formulation of the limit in the case of delay, and to for­
mulate the limit in terms of a function of the freight. The
view was also expressed that one factor taken into account in
calculating the amount of the freight was the estimated dura­
tion of the carriage. If this duration was prolonged, resulting
in delay in delivery, it was reasonable to link the compensation
payable by the carrier to the amount of the freight. Attention
was also drawn to the fact that article 5, paragraph 3, of the
draft Convention permitted a person entitled to the goods to
treat them as lost after a delay in delivery of 60 days; compen­
sation after such a delay would therefore be calculated on the
basis of a total loss of the goods. It was therefore suggested
that, if the delay in delivery was less than 60 days, compensation
on a different basis was appropriate. It was further observed that
in certain jurisdictions the carrier was currently not liable for
delay, and that its imposition cast a new and heavy burden on
the carrier. It was therefore fair that his liability should be
more limited than for loss or damage caused otherwise than by
delay, and a limitation by reference to the freight was rea­
sonable.

6. On the other hand, it was observed that the consequences
for the consignee of delay in delivery, and loss of or damage
to the goods caused otherwise than by delay in delivery, were
identical, that is, he suffered economic loss. The economic loss
caused by delay in delivery could be as serious as that caused
otherwise than by delay. It was also observed that if loss caused
by delay in delivery was not covered by marine insurance and
could only be recovered by recourse against the carrier, this
was a reason for specifying a limit of liability which would
provide a shipper with full compensation; freight, however,
would not provide adequate compensation. The view was also
expressed that the proposals to limit the compensation payable
by the carrier to the freight were linked to the view that freight
was a fair measure of the costs incurred by the carrier in trans­
porting the goods, and reflected a policy that the carrier should
not be liable beyond the extent of such costs. However, the
costs to the shipper resulting from delay in delivery were un­
related to the freight, and from the point of view of the shipper
there was no justification for limiting his compensation to the
freight.

7. After deliberation, the Committee decided to formulate
the monetary limit of liability in case of loss, damage or ex­
pense resulting from delay in delivery on the basis of a criterion
different from that used for the formulation of the limit in the
case of loss of or damage to the goods resulting from the con­
duct of the carrier other than delay in delivery. The Committee
also decided to formulate the monetary limit for delay as a
function of the freight.

Unit of account

8. At the commencement of its deliberations on the issue set
forth in paragraph 1 (c) above, the Committee considered a
statement from the observer from the International Monetary
Fund on the ilature of the special drawing right of the Interna-

tional Monetary Fund, and on the possibility of its use as a
unit of account for the purposes of article 6 of the draft Con­
vention.

9. The Committee considered the following proposals:

(a) That the "gold franc" should be retained in the draft
Convention as a unit of account for the purposes of article 6,
but that the question as to what was to be the unit of account
should be finally determined at the Diplomatic Conference
which would consider the draft Convention.

(b) That the "gold franc" should be replaced by the special
drawing right of the International Monetary Fund as the unit
of account for the purposes of article 6.

(c) That the solution in article VII of the Montreal
Protocol No. 4 to amend the Warsaw Convention,' under
which States members of the International Monetary Fund ac­
cepted the special drawing right as the unit of account, while
States not members of the International Monetary Fund ac­
cepted a unit of account based on gold, should be adopted for
the purposes of article 6.

10. There was wide agreement that gold was not an accept­
able basis for a unit of account because of current fluctuations
in the price of gold, and because the rates of conversion of gold
values into national currencies were often not established. The
Committee noted, however, that the replacement of the "gold
franc" by the special drawing right of the International Mone­
tary Fund would create difficulties for those States not members
of the Fund. In regard to the proposal to adopt the solution con­
tained in article VII of the Montreal Protocol No. 4 to amend
the Warsaw Convention, the view was expressed that this solu­
tion was not satisfactory as it did not achieve uniformity as to
the unit of account.

11. After consideration of the alternative proposals, the
Committee decided to delete the "gold franc" as the unit of ac­
count for the purposes of article 6, and to leave the determina­
tion of the unit of account to the diplomatic conference which
would consider the draft Convention.

Declaration of value of goods

12. In regard to the issue noted in paragraph 1 (d) above,
it was observed that the absence of a provision in article 6
under which the monetary limit of liability specified in the
article could be modified. by a declaration by the shipper of
the value of the goods would make the article void in certain
jurisdictions as being contrary to public policy. It was stated
that article 4 (5) of the Brussels Convention of 1924 con­
tained a provision under which a shipper could exclude the
monetary limit of liability by a declaration of value, and that
a similar provision should be added to article 6.

13. It was observed, on the other hand, that the proposal
noted above was capable, of two interpretations:

(a) That by making a declaration of value, the shipper
would be empowered to unilaterally exclude the monetary limit
of liability specified in the article; or

(b) That the monetary limit of liability would be modified
only if the carrier agreed to such a modification subsequent to
the declaration of value.

In support of the interpretation set forth in paragraph 13 (a)
above, it was observed that the object of the proposal would
be rendered nugatory if the carrier were free to refuse to ac­
cept a higher monetary limit of liability subsequent to the dec­
laration of value. On the other hand, it was observed that in
the case of a declaration of value under Article 4 (5) of the
Brussels Convention of 1924, there would in effect be an agree­
ment between shipper and carrier to modify the monetary lim­
its of liability subsequent to a declaration of value. For the

, Montreal Protocol No. 4 to amend the Convention for the
Unification of Certain Rules relating to International Carriage
by Air, signed at Warsaw on 12 October 1929, as amended by
the Protocol. Done at The Hague on 28 .September 1955.
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carrier would in most cases stipulate a higher freight rate as a "(b) The liability of the carrier for delay in delivery ac-
condition for carrying goods whose value was declared. If that cording to the provisions of article 5 shaH not exceed [••.]1
higher rate was accepted by the shipper, there would in effect the freight [payable for the goods delayed] [payable under
be an agreement by which the monetary limit of liability was the contract of carriage].
waived by the carrier in return for the payment of a higher
freight rate by the shipper. "(c) In no case shall the aggregate liability of the carrier,

under both subparagraphs (a) and (b) of this paragraph,
14. The view was also expressed that the addition of a exceed the limitation which would be established under sub-

specific provision in article 6 enabling the parties by agree- paragraph (a) of this paragraph for total loss of the goods
ment to modify the monetary limit of liability upon a declara- with respect to which such liability was incurred.
tion of value by the shipper was unnecessary and undesirable. "2. For the purpose of calculating which amount is the
Under article 23, paragraph 2, a carrier was free to increase higher in accordance with paragraph 1 of this article, the
his obligations, and an exclusion of the monetary limit of Ii- following rules shall apply:
ability would form an increase of the carrier's obligations. The
insertion of a specific provision in article 6 enabling the parties "(a) Where a container, pallet or similar article of trans-
to exclude the monetary limits upon a declaration of value by port is used to consolidate goods, the package or other ship-
the shipper might lead to an inference that that was the only ping units enumerated in the bill of lading as packed in such
permissible method of excluding the monetary limit, whereas article of transport shall be deemed packages or shipping
other circumstances in which the limit might be ~alidly excluded units. Except as aforesaid the goods in such article of trans-
in terms of article 23, paragraph 2, could be envisaged. On the port shall be deemed one shipping unit.
other hand, it was noted that the interpretation of article 23, "(b) In cases where the article of transport itself has
paragraph 2, as enabling the exclusion of the monetary limit of been lost or damaged, that article of transport shall, when
liability was not immediately apparent on a reading of that not owned or otherwise supplied by the carrier, be con-
paragraph. It would therefore be useful to insert a specific pro- sidered one separate shipping unit.
vision in article 6 enabling the parties to exclude the monetary
limit of liability. "3. Unit of account means .... 2

"4. By agreement between the carrier and the shipper,
IS. After deliberation, the Committee decided: limits of liability exceeding those provided for in paragraph 1

(a) !To adopt a provision enabling the shipper and carrier may be fixed.
by agreement to exclude the monetary limit of liability speci- "B. Alternative article 6: limits of liability8
tied in article 6; and

(b) To insert this provision in article 6.

Special provisions for unitized cargo

16. In regard to the issue noted in paragraph 1 (e) above,
it was observed that it was undesirable to include in the article
special provisions on unitized oargo, such as paragraph 2 of al­
ternative C, paragraph 2 of alternative D and paragraph 2 of
alternative E, as such provisions .impeded the modernization of
container carriage. There was wide agreement, however, that if
the double criteria of weight and "package or other shipping
unit" were adopted for formulating the monetary limits of
liability, it was necessary to make special provision as to the
monetary limit of liability in cases of unitized cargo, i.e., where
the goods were consolidated in a container, pallet or similar ar­
ticle of transport.

17. The view was also expressed that the language of the
provision regulating the monetary limit of liability in cases of
unitized cargo in paragraph 2 (a) of alternatives C and D
needed clarification in that it was unclear whether an enumera­
tion by the shipper of packages or units contained in an article
of transport would determine the monetary limit of liability
even though the carrier had not agreed to that enumeration. It
was observed, however, that an enumeration, if made by the
shipper, would be made pursuant to article 15, paragraph 1 (a),
of the draft Convention, and that if the carrier did not agree
to the enumeration, he could thereupon enter a reservation
under article 16.

18. After deliberation, the Committee decided to include
in the article a provision identical with paragraph 2 (a) of
alternatives C and D of article 6.

19. The Committee adopted the following text:

"Article 6. Limits of liability

"1. (a) The liability of the carrier for loss of or damage
to goods aecording to the provisions of article 5 shall be
limited to an amount equivalent to ( •.. ) units of account
per package or other shipping unit or ( ... ) units of ac­
count per kilogram of gross weight of the goods lost or dam·
aged, whichever is the higher.

"1. The liability of the carrier according to the provi.
sions of article 5 shall be limited to an amount equivalent
to ( ... ) units of account per kilogram of gross weight of
the goods lost, damaged or delayed.

"2. Unit of account means .... 4

"3. .By agreement between the carrier and the shipper, a
limit of liability exceeding that provided for in paragraph 1
may be fixed."

"1 The question as to whether the limit should be the
freight or a multiple of the freight is to be determined at
the conference of plenipotentiaries which will consider
the draft Convention.

"2 The unit of account is to be determined at the con­
ference of plenipotentiaries which will consider the draft
Convention.

"8 If the liability for delay in delivery were to be sub­
ject under this alternative text to a special limit of li·
ability, paragraph 1 of this alternative text may be sup­
plemented by paragraphs 1 (b) and 1 (c) of the basic
text for article 6 set forth above. If this be done, para­
graph 1 of the alternative text would need drafting
changes.

"4. The unit of account is to be determined at the con­
ference of plenipotentiaries which will consider the draft
convention."

"Article 7. Actiol1S ill tort

Article 7, paragraph 1

"1. The defences and limits of liability provided for in
this Convention shall apply in any action against the carrier
in respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whether
the action be founded in contract or in tort."

1. The Committee considered a proposal that the words "or
otherwise" should be added at the end of this paragraph.

2. In support of this proposal, the view was expressed that
under certain legal systems and action against a carrier could
be founded not merely in contract or tort, but on other bases
of liability, e.g. quasi-contract. It was therefore desirable to
extend the scope of this paragraph to cover actions founded on
such other bases of liability. In this connexion it was alsaob·
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referring solely to ARTICLE 8served that the present title of article 7,
"Actions in tort", was inappropriate.

3. After deliberation, the Committee decided:

(a) That the words "founded in contract or in tort" ap­
pearing at the end of the paragraph in the English version
should be replaced by the words "founded in contract, in tort
or otherwise", and that the word "sur la responsabilite con­
tractuelle au sur la responsabilite extra-contractuelle" in the
French version should be replaced by the words "sur la res­
ponsabilite contractuelle, delictuelle ou autrement"; and

(b) That the existing title of the article should be replaced
by the title "Application to non-contractual claims".

4. The Committee adopted the follOWing text:

"Article 7. Application to non-contractual claims

"1. The defences and limits of liability provided for in
this Convention shall apply in any action against the carrier
in respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whether
the action be founded in contract, in tort or otherwise."

Article 7, paragraph 2

"2. If such an action is brought against a servant or
agent of the carrier, such servant or agent, if he proves that
he acted within the scope of his employment, shall be en­
titled to avail himself of the defences and limits of liability
which the carrier is entitled to invoke under this Convention."

5. The Committee considered a proposal that the words
"a servant or agent of the carrier" should be replaced by the
words "the servants, the agents or other persons acting pursuant
to the instructions of the carrier".

6. In support of this proposal, it was observed that the
words "the servants, the agents or other persons acting pursuant
to the instructions of the carrier" proposed to be substituted in
this paragraph appeared in paragraph 3 of article 4 of the draft
Convention. The said paragraph extended the carrier's period
of responsibility as defined in paragraphs 1 and 2 of article 4
by including within that period the time during which the goods
carried were in the charge not only of the carrier, but of his
servants, agents or other persons acting pursuant to his in­
structions. It was observed that all such persons should be
entitled to avail themselves of the defences and limits of liabil­
ity which the carrier was entitled to inVOke under the Conven­
tion and that the proposed substitution would achieve this
result.

7. After deliberation, the Committee decided not to adopt
this proposal on the grounds that:

(a) There was no reason for requiring an exact correspon­
dence between the category of persons through whom the carrier
could be in charge of the goods during his period of responsibil­
ity, and the category of persons who should be entitled to the
same defences and limits of liability as the carrier;

(b) The proposed substitution would result in an undue
extension of the category of persons entitled to the same de­
fences and limits of liability as the carrier, to e.g. independent
contractors.

8. The Committee decided to retain the existing text of this
paragraph.

Article 7, paragraph 3

"3. The aggregate of the amounts recoverable from the
carrier and any persons referred to in the preceding para­
graph, shall not exceed the limits of liability provided for in
this Convention."
9. After deliberation, the Committee adopted the following

text:
"3. The aggregate of the amounts recoverable from the

carrier and any persons referred to in paragraph 2 of this
article shall not exceed the limits of liability provided for in
this Convention."

"Article 8. Loss of right to limit liability

"The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved
that the damage resulted from an act or omission of the
carrier, done with the intent to cause such damage, or reck­
lessly and with knowledge that such damage would probably
result. Nor shall any of the servants or agents of the carrier
be entitled to the benefit of such limitation of liability with
respect to damage resulting from an act or omission of such
servants or agents, done with the intent to cause such dam­
age, or recklessly and with knowledge that such damage
would probably result."

1. The Committee considered the following proposals:

(a) That the article should be modified to provide that, in
addition to the cases where the carrier lost the right to limit
his liability under the first sentence of the article, he should
also lose the right to limit his liability when damage had been
caused by the act or omission of a servant or agent of the
carrier acting within the scope of his employment done with
the intent or recklessness specified in the article;

(b) That the phrase "or recklessly and with knowledge that
such damage would probably result" should be deleted;

(c) That the words "loss, damage or delay" should be
substituted for the word "damage" wherever the latter word
appeared in the article.

2. In support of the proposal noted in paragraph 1 (a)
above, it was observed that the proposed modification to the
article would produce a fairer result for the shipper. Carriers
were in most cases not individuals but corporations, and cor­
porations always acted through servants and agents. The re­
sult, therefore, of restricting the cases in which a carrier lost
his right to limit his liability to cases where acts or omissions
of the carrier himself caused damage was that the carrier's
limitation of liability would only very rarely be excluded. While
under the second sentence of the article the servants or agents
of the carrier lost their right to limit liability where they acted
with the intention or recklessness specified in the article, it
would be very difficult for a shipper to identify which servant
or agent of the carrier had caused the damage; obtaining com­
pensation not subject to monetary limitation through an action
against a servant or agent of the carrier would therefore be
difficult. Further, it was more advantageous for a shipper to
sue the carrier rather than his servants or agents, since there
was greater certainty that the carrier would have funds to
satisfy a judgement rendered against him. The view was also
expressed that the proposed modification would harmonize the
provisions of the article with the provisions on the carriers loss
of the right to limit his liability of article 29 of the CMR Con­
vention and article 25 of the Warsaw Convention of 1929 as
modified by the Hague Protocol of 1955.k

3. On the other hand, it was observed that there were sev­
eral considerations which supported the retention of the limited
effect of the existing provision of the article on the loss of the
right to limit liability. The monetary limit of carrier liability
was one of the most important factors taken into account in
calculating the rates of carriers' liability insurance. The greater
the degree of certainty that the monetary limit established could
not be exceeded, the easier it became to calculate insurance
rates and to provide lower rates which in turn resulted in lower
transport costs. If the proposed modification were accepted,
there would be a wide extension of the cases in which the carrier
might lose his right to limit his liability, e.g. to cases of theft
committed by the carrier's servants or agents. It was also noted
that, if the proposed modification were accepted, the carrier
would be compelled to take out liability insurance cover against
the new risks transferred to him which had previously been

k Protocol to amend the Convention for the Unification of
Certain Rules relating to Intemational Carriage by Air, Warsaw,
12 October 1929. Done at The Hague, 28 September 1955.
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"Article 9. Deck cargo

"1. The carrier shall be entitled to carry the goods on
deck only if such carriage is in accordance with an agree­
ment with the shipper, with the usage of the particular trade
or with statutory rules or regulations."

1. The Committee considered the following proposals:

(a) That the phrase "with the usage of the particular trade"
should be deleted;

(b) That the phrase "or with statutory rules or regulations"
should be supplemented by a reference to the legal system to
which the rules or regulations belonged;

(c) That the paragraph should be modified to require that,
in all cases where goods were carried on deck in accordance
with this paragraph, the carrier should insert a statement in
the bill of lading or other document evidencing the contract of
carriage that the goods were being carried on deck.

2. The proposal noted in paragraph 1 (a) above was sup­
ported on the ground that the meaning of "usage" was un­
clear. It would therefore be difficult to establish whether a
carrier was or was not entitled to carry goods on deck under
a usage. The retention of the phrase was not necessary for
the purposes of covering usages relating to the storing of
containers, as most bills of lading or other transport docu­
ments issued in connexion with container carriage expressly
regulated the right to carry containers on deck. The proposal
was opposed on the ground that the meaning of "usage" was
not unclear in maritime transport, and that there were in fact
well settled usages for on-deck carriage in particular trades,
such as the timber trade. The right to stow containers on deck
was also often regulated solely by usage, and retention of
the phrase was of special importance for container carriage.
After deliberation, the Committee decided to retain the phrase
in question.

3. The proposal noted in paragraph 1 (b) above was sup­
ported on the ground that, under the present wording of this
paragraph, the legal system by reference to which the statutory
rules or regulations were to be ascertained ·.was not specified,
andit was therefore impossible in practice to ~tennine whether

Article 9, paragraph 1

ARTICLE 9

1 Protocol to amend the Convention for the Unification of
Certain Rules relating to International Carriage by Air signed
at Warsaw on 12 October 1929 as amended by the Protocol
done at The Hague on 28 September 1955, signed at Guatemala
City on8 March 1971. . .

6. In regard to the proposal noted in paragraph 1 (c)
above, there was general agreement that the words "loss, dam­
age or delay" should be substituted for the word "damage"
wherever the latter word appeared in the article.

7. After deliberation, the Committee approved the follow­
ing text, intended as a compromise between the view advocat­
ing unbreakable limits of liability under the Convention and
the view favouring fjllliiability of carriers without any limit for
intentional or reckless actions of their servants and agents:

"Article 8. Loss of right to limit liability

"1. The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved
that the loss, damage or delay resulted from an act or omis­
sion done with the intent to cause such loss, damage or delay,
or recklessly and with knowledge that such loss, damage or
delay would probably result, which was an act or omission
of:

borne by the shipper and covered by the cargo insurance of the "(a) The carrier himself, or
shipper. Since liability insurance was more expensive than cargo "(b) An employee of the carrier other than the master
insurance, the change in the incidence of insurance cover
would result in an increase in transport costs. It was also noted and members of the crew, while exercising, within the scope
that the proposed modification might lead to an undesirable of his employment, supervisory authority in respect of that
increase in litigation, since shippers would often attempt to part of the carriage during which such act or omission oc-

curred, or
obtain unlimited compensation from the carrier by seeking to
prove acts or omissions of the carrier's servants or agents com- "(c) An employee of the carrier, including the master
mitted with the intention or recklessness specified in the article. or any member of the crew, while handling or caring for
It was further noted that, while the proposed modification might the goods within the scope of his employment.
harmonize the provisions of the article with corresponding "2. Notwithstanding the provisions of paragraph 2 of
provisions in some transport conventions, the present provisions article 7, a servant or agent of the carrier shall not be en-
of article 8 corresponded to article 13 of the Athens Conven- titled to the benefit of the limitation of liability provided for
tion of 1974, while article 24 (2) of the Guatemala Protocoll in article 6 if it is proved that the loss, damage or delay
to the Warsaw Convention of 1929 had even more stringent resulted from an act or omission of such servant or agent,
provisions than article 8 in that it established limits of liability done 'with the intent to cause such loss, damage or delay
which could not be exceeded whatever the circumstances which or recklessly and with knowledge that such loss, damage
gave rise to the liability. or delay would probably result."

4. In response to the view that the loss of the carrier's 8. The representatives of the Federal Republic of Germany,
right to limit his liability would occur very rarely because of Japan and Poland expressed their opposition to the text of
the difficulty of proving that corporate carriers had personally article 8 set forth above and reserved their position. The rep-
performed acts or made omissions, it was proposed that the resentative of the Federal Republic of Germany noted that the
existing text of the article might be modified by inserting the article should specify clearly the servants or agents of the
following language between the first and second sentences of carrier that were referred to in the various provisions of ar-
the article: ticle 8 and stated that the current language of the article could

"For the purposes of this article, 'carrier' shall include any lead to litigation.
director, manager or other person employed in the manage­
ment of the carrier's enterprise, who has been given decision­
making authority by the carrier, provided that such person
has acted within the scope of his authority."

5. In support of the proposal noted in paragraph 1 (b)
above, it was observed that the term "recklessness" proposed to
be deleted could under certain legal systems be interpreted as
having the same meaning as "negligence". Since the liability
of the carrier under article 5 was based on negligence, the re­
sult in practice might be that the carrier lost the right to limit
his liability in every case where he was liable. The words "and
with knowledge that such damage would probably result"
should be deleted because retention of that phrase would also
lead in practice to the loss by the carrier of the right to limit
his liability in many cases as it would be very difficult for him
to prove that the probability of damage was beyond his know­
ledge. On the other hand, it was observed that the term "reck­
lessness" had a meaning clearly different from "negligence"
and should therefore be retained. The Committee also con­
sidered suggestions that the entire phrase proposed to be deleted
should be replaced by the terms "gross negligence" or "wilful
misconduct".
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a carrier was entitled to carryon deck under statutory rules
or regulations. It was suggested that the paragraph should
specify that the applicable statutory rules or regulations were
those of the port of loading, or of the law of the flag of the
vessel. In response to this proposal, it was observed that the
specification in the paragraph of the applicable statutory rules
or regulations did not resolve certain problems. Since the statu­
tory rules and regulations of different ports were not uniform,
and since some statutory rules and regulations mandatorily
required carr~age under deck o~ certain types ~f cargo, a .car­
rier who carned goods on deck In accordance with the specified
statutory rules or regulations might still be in breach of the
law at certain ports.

4. It was suggested that a possible solution to the difficulties
noted above would be the deletion of this phrase. It was noted,
on the other hand, that· if the circumstances under which the
right to carryon deck existed were to be restrictively defined
by the use of the word "only", then a reference to statutory
rules or regulations as a source of entitlement to carryon
deck was necessary.

5. After deliberation, the Committee decided not to adopt
the proposed modification.

6. The proposal noted in paragraph 1 (c) above was sup­
ported on the ground that it would give notice of on-deck
carriage to shippers, consignees and third party holders of
bills of lading. Such information was relevant, since on-deck
carriage might affect the condition of the goods. On the other
hand, the view was expressed that a statement that carriage
was on deck could not be inserted if the carriage was not
under a document evidencing a contract of carriage. After de­
liberation, the Committee decided not to adopt this proposal.m

7. The Committee adopted the following text:

"Article 9. Deck cargo

"1. The carrier shall be entitled to carry the goods on
deck only if such carriage is in accordance with an agree­
ment with the shipper or with the usage of the particular
trade or is required by statutory rules or regulations."

Article 9, paragraph 2

"2. If the carrier and the shipper have agreed that the
goods shall or maybe carried on deck, the carrier shall in­
sert in the bill of lading or other document evidencing the
contract of carriage a statement to that effect. In the absence
of such a statement the carrier shall have the burden of
proving that an agreement for carriage on deck has been
entered into; however, the carrier shall not be entitled to
invoke such an agreement against a third party who has
acquired a bill of lading in good faith."

8. The Committee considered the following proposals:

(a) That the paragraph should be modified to require
that, in all cases where the goods were carried on deck in ac­
cordance with paragraph 1, the carrier should insert a state­
ment in the bill of lading or other document evidencing the
contract of carriage that the goods were being carried on deck;

(b) That the second sentence of the paragraph should be
modified to require that where goods were carried on deck,
but no statement to that effect had been inserted in the bill
of lading or other document evidencing the contract of car­
riage, the burden of proving that he was entitled to carryon
deck in accordance with any of the other two sources of en­
titlement for on-deck carriage referred to in paragraph 1, (Le.
usages of the trade, or statutory rules or regulations) should
be on the carrier.

9. The proposal noted in paragraph 8 (a) above was consid­
ered in connexion with the proposal noted in paragraph 1 (c)
above relating to article 9, paragraph 1, and was supported

m The proposal was supported by the USSR, which reserved
its position on the decision taken bY the Committee.

and opposed on the same grounds as the latter proposal. The
views expressed in connexion with the latter proposal are noted
in paragraph 6 above.

10. The proposal noted in paragraph 8 (b) above was sup­
ported on the ground that when the carrier had not given notice
to shippers, consignees and third party holders of a bill of
lading of the fact of on-deck carriage by the insertion of a
statement to that effect in the bill of lading or other document
evidencing the contract of carriage, it was reasonable to place
on the carrier the burden of proving that he had a right to
carryon deck, even when such right did not arise from an
agreement with the shipper.

11. After deliberation, the Committee decided to retain the
existing text of this paragraph.

Article 9, paragraph 3

"3. Where the goods have been carried on deck contrary
to the provisions of paragraph 1 of this article, the carrier
shall be liable for loss of or damage to the goods, as well
as for delay in delivery, which results solely from the car­
riage on deck, in accordance with the provisions of articles 6
and 8. The same shall apply when the carrier, in accordance
with paragraph 2 of this article, is not entitled to invoke
an agreement for carriage on deck against a third party who
has acquired a bill of lading in good faith."

12. The Committee considered the following proposals:

(a) That this paragraph should be deleted and replaced
by the following paragraph:

"With respect to authorized on-deck carriage under para­
graph 1 of this article, the carrier shall be relieved of his
liability Where the loss, damage or delay in delivery results
from any special risks inherent in such carriage. When the
carrier proves that in the circumstances of the case, the loss,
damage or delay in delivery could be attributed to such
risks, it shall be presumed that the loss, damage or delay
in delivery was so caused, unless there is proof that all or
a part of the loss, damage or delay, in delivery resulted
from fault or negligence on the part of the carrier, his
servants or agents:';

(b) That the paragraph should be redrafted:

(i) To clarify the effect of the word "solely"; and
(ii) To clarify that the provisions of articles 6 and 8 reg­

ulating the limitation of the carrier's liability were
applicable when he had carried goods on deck con­
trary to the provisions of paragraph 1 of article 9.

13. The proposal noted in paragraph 12 (a) above was
supported on the ground that there were special risks inherent
in on-deck carriage, such as damage from heavy seas, and that
it was reasonable to exclude the carrier's liability when loss
or damage resulted from such special risks. The Committee
noted that the proposed new paragraph was modelled on ar­
ticle 5 paragraph 5, which provided a defence to the carrier
when damage resulted from the special risks inherent in the
carriage of live animals. On the other hand, it was observed
that the special risks inherent in on-deck carriage were much
less serious than those inherent in the carriage of live animals,
and that the carrier already had a defence under article S,
paragraph 1, in regard to damage caused by the special risks
inherent in on-deck carriage specially mentioned in the course
of the deliberations, since they fell within the category of
"vis major". After deliberation, the Committee decided not to
adopt this proposal.

14. After deliberation, the Committee accepted the pro­
posal noted in paragraph 12 (b) above and retained the present
wording of paragraph 3 of article 9, subject to the proposed
drafting changes.

IS. The Committee adopted the following text:
"3. Where the goods have been carried on deck con­

trary to the provisions of paragraph 1 of this article or where
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Article 10, paragraph 3

"3. Any special agreement under which the contracting
carrier assumes obligations not imposed by this Convention
or any waiver of rights conferred by this Convention shall
affect the actual carrier only if agreed by him expressly
and in writing."

10. The Committee considered a proposal to add the fol­
lowing sentence at the end of the paragraph:

"The carrier shall nevertheless remain bound by the obliga­
tions or waivers resulting from such a special agreement."

11. In support of this proposal, it was observed that the
additional sentence would clarify that in cases where a con­
tracting carrier had assumed special obligations not imposed
by the Convention or had waived rights conferred by it, and
then had entrusted performance of the contract of carriage to
an actual carrier, the contracting carrier nevertheless remained
bound by the special obligations or waivers. On the other

7. The Committee considered a proposal that the words
"performed by" in this paragraph should be replaced by the
words "entrusted to". The proposal was supported on the
ground that it created a desirable extension of the category
of actual carriers on whom responsibility according to the
provisions of this Convention was imposed by paragraph 2.
Thus, where successive carriers had been entrusted with the
performance of the carriage, it might in certain circumstances
be of advantage to the claimant to sue a non-performing actual
carrier entrusted with performance, rather than a performing
actual carrier. The proposed modification would also enable a
claimant to sue an actual carrier entrusted with the perform­
ance of the carriage by the contracting carrier, when the
actual carrier had failed to perform the carriage at all. The
proposal was opposed on the ground that certain provisions of
the Convention could not appropriately be made applicable
to a non-performing carrier, since they were only relevant in
the event of a performance of the carriage.

8. After deliberation, the Committee decided not to adopt
the proposed amendment.

9. The Committee adopted the following text:

"2. The actual carrier shall be responsible, according to
the provisions of this Convention, for the carriage per­
formed by him. The provisions of paragraphs 2 and 3 of
article 7 and of paragraph 2 of article 8 shall apply if an
action is brought against a servant or agent of the actual
carrier."

6. The Committee adopted the following text:

"Article 10. Liability of the carrier and actual carrier

"1. Where the performance of the carriage or part thereof
has been entrusted to an actual carrier, whether or not in
pursuance of a liberty under the contract of carriage to do
so, the carrier shall nevertheless remain responsible for the
entire carriage according to the provisions of this Conven­
tion. The carrier shall, in relation to the carriage performed
by the actual carrier, be responsible for the acts and omis­
sions .of the actual carrier and of his servants and agents
acting within the scope of their employment."

Article 10, paragraph 2

"2. The actual carrier also shall be responsible, accord­
ing to the provisions of this Convention, for the carriage
performed by him. The provisions of paragraphs 2 and 3
of article 7 and of the second sentence of article 8 shall
apply if an action is brought against a servant or agent of
the actual carrier."

(a) Proposals intended to clarify the relation of this para­
graph to article 11, and

(b) Proposals for the definition of "actual carrier" in
article I, paragraph 2.

2. It was observed that the distinction between the cir­
cumstances in which this paragraph applied, and the circum­
stances in which article 11, paragraph 1, applied, needed clari­
fication. It was noted that article 11, paragraph 1, only applied
when, at the time of contracting with the shipper, the con­
tracting carrier specified that he would perform only part
of the carriage, and that the remainder of the carriage would
be performed by another carrier. Therefore paragraph 1 of
article 10 should only apply when, at the time of contracting,
the carrier did not specify this, and undertook to perform
the entire carriage, but nevertheless entrusted performance of
a part of the carriage to another carrier.

3. The view was. expressed that the scope of the contracting
carrier's responsibility under this paragraph for the acts or
omissions of the actual carrier and his servants or agents
would depend on the definition of "actual carrier". It was also
observed in this connexion that where the contracting carrier
had entrusted the performance of the carriage to another
carrier, and the latter had in turu entrusted it to yet another
carrier, this third carrier would not be an actual carrier for
the purpose of paragraph 1.

4. The Committee considered proposals for the definition
of "actual carrier" and adopted a definition of "actual carrier".
This definition, and an account of the deliberations leading to
the adoption of this definition, are set forth in this report in
the account of the deliberations of the Committee on article 1
of the draft Convention (see paras. 4-5).

Liability of contracting carrier
and actual carrier

"1. Where the contracting carrier has entrusted the per­
formance of the carriage or part thereof to an actual carrier,
the contracting carrier shall nevertheless remain responsible
for the entire carriage according to the provisions of this
Convention. The contracting carrier, shall in relation to the
carriage performed by the actual carrier, be responsible
for the acts and omissions of the actual carrier and of his
servants and agents acting within the scope of their em­
ployment."

1. The Commitee considered this paragraph in connexion
with

16. The Committee considered a proposal that this para­
graph should be deleted for the reason that loss of the car­
rier's right to limit his liability was too severe a consequence
of a carriage of goods on deck by a carrier contrary to express
agreement to carry under deck. The Committee decided to
retain the existing text of this paragraph on the ground that
loss of the right to limit liability was a justifiable consequence
of a breach of such express agreement.

ARTICLE 10

Article 10, paragraph 1

"Article 10.

the carrier may not under paragraph 2 of this article invoke 5. Consequent upon the adoption of a new definition of
an agreement for carriage on deck, the carrier shall, not- "actual carrier", the Committee decided to retain the existing
withstanding the provisions of paragraph 1 of article 5, be text of this paragraph subject to such drafting changes as
liable for loss of or damage to the goods, as well as for would be necessitated by the new definition of "carrier" and
delay in delivery, which results solely from the carriage on "actual carrier" in article 1 of the draft Convention.
deck, and the extent of his liability shall be determined in
accordance with the provisions of article 6 or 8, as the
case may be."

Article 9, paragraph 4

"4. Carriage of goods on deck contrary to express agree­
ment for the carriage under deck shall be deemed to be an
act or omission of the carrier within the meaning of ar­
ticle 8."
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hand, it was stated that this result was already clear under
the existing language of the paragraph, and that the proposed
addition was therefore unnecessary. It was also stated that
the existing language was identical with article 4, paragraph 3,
of the Athens Convention of 1974, and should therefore be
retained in the interests of uniformity.

12. After deliberation, the Committee decided to adopt the
proposed amendment.

13. The Committee adopted the following text:

"3. Any special agreement under which the carrier as­
sumes obligations not imposed by this Convention or any
waiver of rights conferred by this Convention shall affect
the actual carrier only if agreed by him expressly and in
writing. Whether or not the actual carrier has so agreed,
the carrier shall nevertheless remain bound by the obligations
or waivers resulting from such special agreement."n

Article 10, paragraph 4

"4. Where and to the extent that both the contracting
carrier and the actual carrier are liable, their liability shall
be joint and several."

14. The Committee considered a proposal that the para­
graph should be amended to provide that, where it was not
possible to ascertain whether loss, damage or delay had oc­
curred during carriage by the contracting carrier or by the
actual carrier, the contracting carrier and the actual carrier
should be jointly and severally liable.

15. The proposal was supported on the ground that it
was often difficult to ascertain whether loss or damage had
occurred during carriage by the contracting carrier or the actual
carrier. In such circumstances, it would be of advantage to the
claimant to have the option of obtaining compensation from
either the contracting carrier or the actual carrier. The pro­
posal was opposed on the ground that it would unfairly extend
the liability of actual carriers. The actual carrier had specifically
contracted to perform only a part of the carriage, and he
should not be made liable for loss or damage that had occurred
during the part of the carriage not performed by him.

16. After deliberation, the Committee decided not to adopt
the proposal.0

17. The Committee adopted the following text:

"4. Where and to the extent that both the carrier and
the actual carrier are liable, their liability shall be joint and
several."

Article 10, paragraphs 5 and 6

"5. The aggregate of the amounts recoverable from the
contracting carrier, the actual carrier and their servants
and agents shall not exceed the limits provided for in this
Convention.

"6. Nothing in this article shall prejudice any right of re­
course as between the contracting carrier and the actual
carrier."

18. After deliberation, the Committee adopted the follow­
ing texts:

"5. The aggregate of the amounts recoverable from the
carriers, the actual carrier and their servants and agents
shall not exceed the limits provided for in this Convention.

"6. Nothing in this article shall prejudice any right of
recourse as between the carrier and the actual carrier."

n The representative of the United Kingdom stated t~at, in
his view article 10, paragraph 3 of the draft ConventIon as
amended had the same effect as article 4, paragraph 3 of the
Athens Convention of 1974.

o The proposal which was made by Czechoslovakia, was sup­
ported by a number of delegations.

ARTICLE 11

Article 11, paragraphs 1 and 2

"Article 11. Through carriage

"I. Where a contract of carriage provides that the con­
tracting carrier shall perform only part of the carriage cov­
ered by the contract, and that the rest of the carriage shall
be performed by a person other than the contracting carrier,
the responsibility of the contracting carrier and of the actual
carrier shall be determined in accordance with the pro­
visions of article 10.

"2. However, the contracting carrier may exonerate him­
self from liability for loss, damage or delay in delivery
caused by events occurring while the goods are in the charge
of the actual carrier, provided that the burden of proving
that any: such loss, damage or delay in delivery was so
caused, shall rest upon the contracting carrier."

1. The Committee considered the following proposals:

(a) That paragraphs 1 and 2 be deleted and be replaced
by the following paragraph:

"Where a contract of carriage provides explicitly that a
specified part of the carriage covered by the contract shall
be performed by a person other than the contracting carrier,
the contract may also provide that, notwithstanding the pro­
visions of paragraph 1 of article 10, the contracting carrier
shall not be liable for loss, damage or delay in delivery
caused by events occurring while the goods are in the charge
of the actual carrier during such part of the carriage. The
burden of proving that any loss, damage or delay in delivery
has been caused by such events, shall rest upon the con­
tracting carrier."

(b) That paragraphs 1 and 2 be deleted and be replaced
by the following paragraph:

"Where a contract of carriage provides explicitly that
a specified part of the carriage covered by the contract
shall be performed by a named person other than the con­
tracting carrier, the contract may also provide that, notwith­
standing the provisions of paragraph 1 of article 10, the
contracting carrier shall not be liable for loss, damage or
delay in delivery caused by events occurring while the goods
are in the charge of the actual carrier during such part
of the carriage, provided that, by virtue of assignment by
the carrier of his rights against the actual carrier or other­
wise, it is possible for the shipper or consignee to institute
legal action directly against the actual carrier. The burden
of proving that any loss, damage or delay in delivery has
been caused by such events, shall rest upon the contracting
carrier."

(c) That paragraphs 1 and 2 be deleted.

2. In support of the proposal noted in paragraph 1 (a)
above, it was stated that the object of this proposal was both
to distinguish clearly the type of contract of carriage regulated
by this article from the type of contract of carriage regulated
by article 10, and to protect the shipper or consignee ade­
quately in relation to the kind of contract regulated by this
article. The type of contract regulated by this article was a
contract where a contracting carrier specifically agreed with
a shipper to perform only part of the carriage, and to accept
liability only for that part of the carriage he had agreed to
perform. The remaining part of the carriage was to be per­
formed by an actual carrier, who alone was to be responsible
for the part of the carriage performed by him. However, the
contracting carrier issued a single bill of lading covering the
entire carriage. The advantage to the shipper of an arrange­
ment of this kind was twofold. Firstly, the contracting carrier
arranged for the on carriage with the actual carrier, thus re­
lieving the shipper of the need for making arrangements for
on carriage. Secondly, documentary credits often reqUired the
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presentation under them of a single bill of lading covering the
entire carriage. The shipper or consignee was protected by the
requirements that notice be given, at the time of contracting,
that the contracting carrier would only be responsible for a
specified part of the carriage. Further, in order to escape
liability for loss or damage occurring while the goods were
in the charge of the actual carrier, the contracting carrier had
to discharge the burden of proving that the loss or damage
occurred while the goods were in charge of the actual carrier.

3. In the course of discussions, the view was expressed
that the proposed text did not sufficiently protect the rights
of the shipper against the contracting carrier or the actual
carrier. Since the shipper was not in a contractual relationship
with the actual carrier, he would be left without a remedy
in cases where the contracting carrier excluded his liability
by proving that the loss or damage occurred while the goods
were in the charge of the actual carrier. Furthermore, some
actual carriers were enterprises without substantial assests, and
the shipper would not be able to recover damages from them;
it was therefore desirable to limit the right of the contracting
carrier to exclude his liability more narrowly than was the
case under this proposal. It was also noted that a through bill
of lading would be deprived of its chief value if a contracting
carrier were permitted to issue a through bill of lading but
to exonerate himself from all liability for loss or damage
suffered when the goods were in the hands of an actual car­
rier. It was proposed that a rule could appropriately be
modelled on the provisions of article 30 of the Warsaw Con­
vention of 1929, under which the shipper could recover com­
pensation from the first carrier, the consignee from the last
carrier, and under which either shipper or consignee could in
any event recover compensation from the carrier who had
charge of the goods when loss, damage or delay occurred.

4. The proposal set forth in paragraph 1 (b) above was
submitted to the Committee in response to the criticisms
noted above of the proposal set forth in paragraph 1 (a)
above. Under the second proposal, the contracting carrier
could exclude his liability only if it were possible for the
shipper or consignee to institute legal action directly against
the actual carrier. The shipper or consignee would therefore
in every case of loss or damage be able to institute action
either against the contracting carrier or the actual carrier. The
second proposal was opposed on the grounds that there could
be uncertainty as to when it was "possible" for a shipper or
consignee to institute legal action directly against an actual
carrier. Thus, it was always possible for a shipper to institute
an action against an actual carrier, but the action might fail
for want of jurisdiction. This uncertainty in the meaning of
"possible" could in turn result in uncertainty in the allocation
of liability between the contracting carrier and the actual
carrier. The view was also expressed that the attempt to
obtain for the shipper rights against the actual carrier through
the proviso of this proposal was unnecessary, since the shipper
clearly had such rights already by virtue of paragraph 2 of
article 10. It was further objected that the word "named"
in the second line of the proposal might create difficulty in
the application of the paragraph. For at the time of con­
tracting, the contracting carrier might not know the identity of
the actual carrier, e.g. he might only know that the on car­
riage would be performed by a conference vessel.

5. In support of the proposal noted in paragraph 1 (c)
above; it was observed that article 11 was superfluous, because
the particular type of contract of carriage it was intended to
regulate did not need special regulation. The obligations of
the contracting carrier under this type of contract were to
carry the goods for a part of the carriage, and to act as an
agent in arranging the remaining part of th~ carriage.. The
contracting carrier could therefore properly Issue a bIll of
lading or other transport document only in respect of the
carriage which he had undertaken to perform. The actual
carrier would in turn issue a separate bill of lading or other

transport document for the carriage performed by him. Op­
position to this proposal to delete the article was based on
the view, noted in paragraph 2 above, that there was a com­
mercial need for a single through bill of lading covering the
entire carriage. It was also observed that if no provision such
as that contained in article 11 was made, empowering con­
tracting carriers to exclude their liability for loss or damage
occurring during the on carriage, carriers would refuse to issue
through bills of lading, thereby causing inconvenience to
shippers.

6. After deliberation, the Committee adopted the follow­
ing text:

"Article 11. Through carriage

"1. Notwithstanding the provisions of paragraph 1 of
article 10, where a contract of carriage provides explicitly
that a specified part of the carriage covered by the contract
shall be performed by a named person other than the car­
rier, the contract may also provide that the carrier shall
not be liable for loss, damage or delay in delivery caused
by an occurrence which takes place while the goods are
in the charge of the actual carrier during such part of the
carriage. The burden of proving that any loss, damage or
delay in delivery has been caused by such an occurrence,
shall rest upon the carrier.

"2. The actual carrier shall be responsible in accordance
with the provisions of paragraph 2 of article 10 for loss,
damage or delay in delivery caused by an occurrence which
takes place while the goods are in his charge."

ARTICLE 12

"PART III. LIABILITY OF THE SHIPPER

"Article 12. General rule

"The shipper shall not be liable for loss or damage sus­
tained by the carrier, the actual carrier or by the ship un­
less such loss or damage was caused by the fault or neglect
of the shipper, his servants or agents."

1. The Committee considered the following proposals:

(a) That the following paragraph should be added as
a new paragraph 2 to the article.

"2. If the goods have not been claimed by the consignee
within a reasonable period after notice was given to him
of their arrival, the shipper shall upon request by the car­
rier give the carrier the instruction on the disposal of the
goods. If no such instruction has been given by the shipper
within a reasonable time, the goods may be sold or other­
wise disposed of by the carrier and the shipper shall remain
responsible for any loss, damage or expenses, which could
not be recovered from the proceeds of the goods."

(b) That the words "his servants or agents" should be
added to the article after the word "shipper", and that the
words "or delay" should be added after the word "damage".

2. The proposal noted in paragraph 1 (a) above was sup­
ported on the ground that failure to claim the goods by the
consignee at destination was a frequent source of difficulty
for the carrier. Although national laws existed regulating the
carrier's rights in these circumstances, it would be preferable
to harmonize the national laws by express provision in the
Convention. The proposal was opposed on the ground that
the differences in the various national laws, or difficulties in
the application of national laws, were not serious enough to
justify the insertion of express provisions in the Convention.
After deliberation the Committee decided not to adopt this
proposal.

3. In regard to the proposal noted in paragraph 1 (b)
above, the Committee decided not to add the words "or delay"
as proposed, since in practice it was rare for the carrier to
sustain loss due to the shipper's delay. The Committee, how­
ever, decided to add the words "his servants or agents" as



"PART III. LIABILITY OF THE SHIPPER

"Article 12. General rule

"The shipper shall not be liable for loss sustained by the
carrier or the actual carrier, or for damage sustained by the
ship, unless such loss or damage was caused by the fault
or neglect of the shipper, his servants or agents. Nor shall
any servant or agent of the shipper be liable for such loss
or damage unless the loss or damage was caused by fault
or neglect on his part."

ARTICLE 13

Article 13, paragraph 1

"Article 13. Special rules 011 dallgerous goods

"1. When the shipper hands dangerous goods to the
carrier, he shall inform the carrier of the nature of the
goods and indicate, if necessary, the character of the danger
and the precautions to be taken. The shipper shall, when­
ever possible, mark or label in a suitable manner such
goods as dangerous."

1. The Committee considered the following proposals:

(a) That the words "or the actual carrier" be added after
the word "carrier" in each of the two instances the word
"carrier" appeared in the paragraph;

(b) That the words "if necessary" should be deleted;

(c) That the words "whenever possible" should be deleted.

2. The proposal noted in paragraph 1 (a) above was sup-
ported on the ground that in certain cases the shipper may
hand over dangerous goods directly to an actual carrier. In
such cases, it was necessary to require the shipper to inform
the actual carrier of the nature of the goods, and to indicate
to the actual carrier, if necessary, the character of the danger
and the precautions to be taken. However, the paragraph in
its present form did not require the shipper to give any such
information or indication to the actual carrier. There was
general agreement that the proposal was useful, and after
deliberation it was adopted by the Committee.

3. The proposal to delete the words "if necessary" was
supported on the ground that in the case of dangerous goods
it was always necessary for the shipper to inform the con­
tracting or actual carrier of the character of the danger and
the precautions to be taken. On the other hand, the view was
expressed that in some cases the carrier might already know
the character of the danger and the precautions to be taken,
and that it was then unnecessary for the shipper to indicate
this, e.g. in the cases of common explosives and dangerous
goods which the carrier had previously transported, and in
regard to which he had previously received such indications
from tbe shipper.

4. The Committee noted that the UNCTAD Working
Group on International Shipping Legislation bad proposed
that the paragraph should be redrafted retaining the words
"if necessary", but making them qualify only the phrase "the
precautions to be taken".

5. After deliberation, the Committee decided to retain
the words, but to redraft the paragraph in the manner pro­
posed by the UNCTAD Working Group.

6. The proposal to delete the words "whenever possible"
was supported on the grounds that it was almost always pos­
sible to mark goods as dangerous. If it was impossible to
mark the goods as dangerous, judicial or arbitral tribunals
would recognize such impossibility, and would not hold the
shipper to be at fault for failure to mark or label. The reten-
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constituting a useful modification of the article, since the tion of these words would create uncertainty as to the shipper's
article would in consequence also cover the liability of the duty to mark or label. The proposal was opposed on the
servants and agents of the shipper. grounds that it was impossible to mark or label certain goods,

4. The Committee adopted the following text: such as bulk cargo, and that the words "whenever possible"
took account of these cases. After deliberation, the Committee
decided to delete the words "whenever possible".

7. The Committee also decided to replace the word "hands"
appearing in the first sentence of the paragraph with the
words "hands over", and to delete this first sentence of para­
graph 1 of article 13, and place that sentence in paragraph 2.

8. The Committee adopted the following text:

"Article 13. Special rules on dangerous goods

"1. The shipper shall mark or label in a suitable manner
dangerou;s goods as dangerous."

Article 13, paragraph 2

"2. Dangerous goods may at any time be unloaded, de­
stroyed or rendered innocuous by the carrier, as the cir­
cumstances may require, without payment of compensation
by him where they have been taken in charge by him with­
out knowledge of their nature and character. Where dan­
gerous goods are shipped without the carrier having know­
ledge of their nature or character, the shipper shall be
liable for all damages and expenses directly or indirectly
arising out of or resulting from such shipment."

9. The Committee considered the following proposals:

(a) That the words "or the actual carrier" should be added
after the word "carrier" in the two instances where the latter
word appeared in the paragraph.

(b) That the words "or precautions to be taken" should
be added after the word "character" in the second sentence of
the paragraph, and that the word "dangerous" should be
added before the word "nature" in the two instances where
the latter word appeared in the paragraph.

(c) That the phrase "knowledge of their nature and char­
acter" appearing in the first and second sentences of the para­
graph should be replaced by the phrase "the information pro­
vided for in paragraph 1 of this article".

(d) That the words "directly or indirectly" appearing in
the second sentence of this article be deleted.

10. The proposal noted in paragraph 9 (a) above was
supported on the ground that:

(a) It was desirable to give, not only the contracting car­
rier but also the actual carrier, the power under paragraph 2
of the draft convention to unload, destroy or render innocuous
dangerous goods under the conditions specified in the first
sentence of that paragraph; and

(b) It was desirable to make the shipper liable to the
extent defined in the second sentence of paragraph 2 of the
draft convention also in the case where dangerous goods were
shipped without the actual carrier having knowledge of their
nature and character.

11. In regard to the desirability of giving the actual car­
rier the power described in the first sentence of paragraph 2
of article 13, there was general agreement that:

(a) The actual carrier should be given such a power
where goods had been handed over directly to the actual
carrier by the shipper, and the shipper had not given the ac­
tual carrier the information required under paragraph 1;

(b) The actual carrier should not be given such a power
if the shipper had handed over the goods to the contracting
carrier, and had given the information required under para­
graph 1 to the contracting carrier, but the contracting carrier
had not in turn conveyed the information to the actual carrier
when the goods were handed over to the latter.

12. In regard to the possible imposition on the shipper,
in favour of the actual carrier, of the liability described in
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and 2

TRANSPORT DOCUMENTS

"Article 14. Issue of bill of lading

"1. When the goods are received in the charge of the
contracting carrier or the actual carrier, the contracting car­
rier shall, on demand of the shipper, issue to the shipper
a bill of lading showing among other things the particulars
referred to in article 15.

"2. The biIl of lading may be signed by a person having
authority from the contracting carrier. A bilI of lading signed
by the master of the ship carrying the goods shall be deemed
to have been signed on behalf of the contracting carrier."
1. After deliberation, the Committee adopted the sub­

stance of paragraphs 1 and 2 subject to any drafting changes
that may be required to harmonize the paragraphs with the
language of other articles adopted by the Committee.

2. On the recommendation of the Working Group, the
Committee decided to include as a new paragraph 3 material
drawn from the original text of article 15, subparagraph 1 (I),
i.e. that the signature on the bill of lading "may be in hand.

ARTICLE 14

Article 14, paragraphs 1

"PART IV.

Article 13, paragraph 3

"3. Nevertheless, if such dangerous goods, shipped with
knowledge of their nature and character, become a danger

14. The proposals noted in paragraphs 9 (b) and 9 (c)
were supported on the ground that the proposed modifications
would harmonize the language of paragraph 2 with the cor­
responding language of paragraph 1. It was observed that,
while paragraph 1 obliged the shipper to "inform the carrier
of the nature of the goods and indicate, if necessary, the char­
acter of the danger and the precautions to be taken", the ab­
sence of the information which empowered the carrier under
the first sentence of paragraph 2 to unload, destroy or render
innocuous the goods, and made the shipper liable under the
second sentence of paragraph 2, was defined in paragraph 2
in terms of the goods having been taken in charge by the
carrier "without knowledge of their nature and character".
There was wide agreement that a harmonization of the lan­
guage of paragraphs I and 2 was desirable.

IS. The proposal to delete the words "directly or indi­
rectly" was supported on the grounds that these words were
unnecessary, in that their deletion would not alter the mean­
ing of the sentence in which they appeared. After deliberation,
the Committee decided to adopt this proposal.

16. The Committee adopted the following text:

"2. Where the shipper hands over dangerous goods to
the carrier or an actual carrier, as the case may be, the
shipper shaIl inform him of the dangerous character of the
goods and, if necessary, the precautions to be taken. If the
shipper fails to do so and such carrier or actual carrier
does not otherwise have knowledge of their dangerous char­
acter,

"(a) the shipper shall be liable to the carrier and any
actual carrier for all loss resulting from the shipment of
such goods, and

"(b) the goods may at any time be unloaded, destroyed
or rendered innocuous, as the circumstances may require,
without payment of compensation.

"3. The provisions of paragraph 2 of this article may
not be invoked by any person if during the carriage he has
taken the goods in his charge with knowledge of their dan­
gerous character."

the second sentence of paragraph 2 of article 13 in cases to the ship or cargo, they may in like manner be unloaded,
where the goods were shipped without an actual carrier having destroyed or rendered innocuous by the carrier, as the
knowledge of their nature and character, there was general circumstances may require, without payment of compensa-
agreement that such a liability should only be imposed in the tion by him except with respect to general average, if any."
same instances in which the actual carrier was empowered 17. It was observed that this paragraph might produce an
to unload, destroy or render innocuous the goods, i.e. when unfair result in the following case: although a shipper gave
the goods were handed over by the shipper directly to the a carrier to whom he handed over the goods the information
actual carrier, and the shipper had not given the actual carrier required by paragraph 1 of this article, the carrier might
the information as required by paragraph 1. nevertheless be negligent in handling the goods, with the

13. The Committee was further agreed that, even in cases result that they became an actual danger to the ship or cargo,
where the shipper had not given the information required by and therefore had to' be unloaded, destroyed or rendered in-
paragraph 1 of article 13, it was reasonable both to exclude nocuous. It was unfair to exclude the payment of compensa-
the power of contracting carriers and actual carriers to un- tion by the carrier to the shipper in such a case. It was stated,
load, destroy or render innocuous dangerous goods, and to in reply, that such a negligent carrier would have to pay
exclude the liability of the shipper who had shipped dangerous compensation under the liability provisions of article 5.
goods, in each of the following circumstances: 18. It' was also observed that, in giving effect to the modi-

(a) If, at the time the goods were handed over by the fications to paragraphs 1 and 2 adopted by the Committee,
shipper to the contracting carrier or actual carrier, such car- account should be taken in relation to this paragraph of the
rier independently had knowledge of the dangerous character case where a shipper gave a carrier to whom he handed over
of the goods; and the goods the information required by paragraph I of this

(b) If, where goods were not handed over by the shipper article, but that carrier failed to convey this information to
to a contracting carrier or actual carrier but were otherwise a second carrier to whom he handed over the goods. If as a
taken in charge by a contracting carrier or actual carrier, result of this failure to convey the information the goods be-
such carrier, at the time he took charge of the goods, had came an actual danger to the ship or cargo while in the
knowledge of the dangerous character of the goods. charge of the second carrier, and therefore had to be unloaded,

destroyed or rendered innocuous by such second carrier it was
The Committee decided that paragraph 2 should be redrafted unclear whether the shipper had a right of action against either
to accord with these decisions. carrier. It was observed, on the other hand, that the handing

over of the goods by the first carrier to the second carrier,
without conveying the information, would constitute negligence
on the part of the first carrier, and that the first carrier would
therefore be liable under the provisions of article 5.

19. After deliberation, the Committee decided to redraft
the paragraph in the light of the modifications adopted in re­
lation to paragraphs 1 and 2, to specify in the paragraph that
the exclusion of liability under the paragraph was subject to
the operation of the liability provisions of article 5 of the
Convention, and to renumber it as paragraph 4.

20. The Committee adopted the foIlowing text:

"4. If, in cases where the provisions of paragraph 2,
subparagraph (b) of this article do not apply or may not
be invoked, dangerous goods become an actual danger to
life or property, they may be unloaded, destroyed or ren­
dered innocuous, as the circumstances may require, without
payment of compensation except where there is an obliga­
tion to contribute in general average or where the carrier
is liable in accordance with the provisions of article 5."
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writing, printed in facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means", if not
inconsistent with the law of the country where the bill of
lading was issued.

3. After deliberation, the Committee adopted the follow­
ing text:

"PART IV. TRANSPORT DOCUMENTS

"Article 14. Issue of bill of lading

" 1. When the goods are received in the charge of the
carrier or the actual carrier, the carrier shall, on demand
of the shipper, issue to the shipper a bill of lading.

"2. The bill of lading may be signed by a person having
authority from the carrier. A bill of lading signed by the
master of the ship carrying the goods shall be deemed
to have been signed on behalf of the carrier.

"3. The signature on the bill of lading may be in hand­
writing, printed in facsimile, perforated, stamped, in sym­
bols, or made by any other mechanical or electronic means,
if n<>t inconsistent with the law of the country where the
bill of lading is issued."

ARTICLE 15

Article 15. paragraph 1 (introductory language)

"Article 15. COlltents of bill of lading

"1. The bill of lading shalI set forth among other things
the following particulars:"

1. After deliberation, the Committee decided to retain the
present wording of the introductory language for paragraph 1.

2. The Committee noted that neither the Brussels Con­
vention of 1924 nor article 15, paragraph 1, of the draft
convention prohibited the preservation, by means of electronic
or automatic data processing systems, of the list of particulars
required under that paragraph to be included in bills of lading.

3. One representative noted his reservation in respect of
the list of particulars that, under the paragraph, had to appear
on a bill of lading and stated that content of bills of lading
should be left for determination to commercial practice.

Article 15, paragraph 1, subparagraph (a)

"(a) The general nature of the goods, the leading marks
necessary for identification of the goods, the number of
packages or pieces, and the weight of the goods or their
quantity otherwise expressed, all such particulars as furn­
ished by the shipper;"

4. The Committee considered the desirability of retaining
the requirement in subparagraph (a) that the carrier set forth
in the bill of lading both the number of packages or pieces
and the weight of the goods, as furnished by the shipper.

5. The view was expressed that carriers should only be
required to include in bills of lading either the number of
packages or pieces or the weight of the goods. Carriers often
could not reasonably check the weight of the goods and, in
such cases, would be forced to note on the bill of lading their
reservation pursuant to article 16 paragraph 1. A reservation
concerning the weight of the goods noted on the bill of lading
might render that bill of lading "unclean" for documentary
credit purposes.

6. It was stated in reply, however, that both the number
and the weight of the goods covered by a bill of lading were
important items of information for holders of the bill of
lading and for financing banks. It was also stated that, under
the Uniforms Customs and Practice for Documentary Credits
(1974 version) of the International Chamber of Commerce,
a "general unknown" clause would not make a bill of lading
"unclean" for the purposes of financing.

7. It was observed that weight was one of the dual criteria
adopted by the Committee for the formulation of the monetary
limit of carrier liability in article 6. A mandatory statement of
the weight of the goods in the bill of lading would be useful
in the event that it became necessary to determine the limit of
carrier liability for loss of or damage to the goods.

8. After deliberation, the Committee decided to retain sub­
paragraph (a) of paragraph 1.

Article 15, paragraph 1, subparagraph (b)

"(b) The apparent condition of the goods;"

9. The Committee considered the desirability of adding the
phrase "or their packaging" at the end of subparagraph (b),
in order to clarify that in the case of packaged goods the car­
rier was only obligated to note the apparent condition of the,
packaging..

10. The Committee noted that under the definition of
"goods" in article 1, paragraph 4, the term "goods" also covered
the packaging of the goods, and decided that for this reason
addition of the phrase "or their packaging" to the language
of subparagraph (b) was not necessary.

11. The suggestion was made that subparagraph (b) should
only call for a notation if the goods or their packaging were
not in an apparent good condition in view of the fact that
article 16, paragraph 2 provided that the goods were presumed
to have been in apparent good condition if the apparent con­
dition of the goods was not noted on the bill of lading.

12. The Committee was of the view that subparagraph
(b), requiring that the bill of lading should indicate the ap­
parent condition of the goods should be retained in its present
wording. In this connexion, the Committee noted that the
Brussels Convention of 1924 set forth the same requirement
and that this had not caused any problems in practice.

Article 15, paragraph 1, subparagraph (c) to (g)

"(c) The name and principal place of business of the
carrier;

"(d) The name of the shipper;

"(e) The consignee if named by the shipper;

"(f) The port of loading under the contract of carriage
and the date on which the goods were taken over by the
carrier at the port of loading;

"(g) The port of discharge under the contract of car­
riage;"

13. After deliberation, the Committee decided to retain
the present wording of subparagraphs (c), (d), (e), (f) and
(g) of paragraph 1.

Article 15, paragraph 1, subparagraph (h)

"(h) The number of originals of the bill of lading;"

14. The Committee decided to retain subparagraph (h),
but to clarify that the number of originals of the bill of lading
should be mentioned in the bill of lading only if there was
more than one original.

15. The Committee adopted the following text:

"(h) The number of originals of the bill of lading, if
more than one;"

Article 15, paragraph 1, subparagraph (i)

"(i) The place of issuance of the bill of lading;"

16. After deliberation, the Committee decided to retain
the present wording of subparagraph (i).

Article 15, paragraph 1, subparagraph (j)

"(j) The signature of the carrier or a person acting on
his behalf; the signature may be in handwriting, printed in
facsimile, perforated, stamped, in symbols, or made by any
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other mechanical or electronic means, if the law of the
country where the bill of lading is issued so permits;"

17. The Committee noted that in a number of countries
there had not yet been any legislative or judicial pronounce­
ments regarding signature of documents by mechanical or
electronic means. It therefore decided to retain the substance
of subparagraph (j), but to clarify the meaning of the conclud­
ing phrase by redrafting it to read "... if not inconsistent with
the law of the country where the bill of lading is issued." The
Committee also decided to place the language indicating the
permissible methods of signature in a new paragraph 3 of
article 14.

18. The Committee adopted the following text:

"(j) The signature of the carrier or a person acting on
his behalf;"

Article 15, paragraph 1, subparagraph (k) and (1)

"(k) The freight to the extent payable by the consignee
or other indication that freight is payable by him; and

"(l) The statement referred to in paragraph 3 of ar­
ticle 23."

19. After deliberation, the Committee decided to retain
the present wording of subparagraphs (k) and (1) of para­
graph 1.

20. One representative reserved his position in respect of
subparagraph (l).

Consideration of proposed additions to the list of required
particulars in article 15, paragraph 1

(a) Carriage of the goods on deck

21. Consideration was given to the desirability of requiring
that the bill of lading contain an appropriate indication when­
ever the carrier was authorized to carry the goods on deck.
It was noted that, for economic and financial /feasons, know­
ledge of the fact that the goods would be carried on deck was
of great importance for shippers and consignees.

22. It was observed that at the time the carrier took charge
of the goods, particularly if the goods were in containers that
could be carried either on deck or below deck, he may not
yet know whether the goods would be carried on deck.

23. The Committee was of the view that the bill of lading
should bear an appropriate notation whenever the carrier
was authorized to carry the goods on deck, and decided to
amend paragraph 1 accordingly.

24. The Committee adopted the following new subpara­
graph (m);

"(m) The statement, if applicable, that the goods shall
or may be carried on deck."

(b) Carriage of the goods ill containers

25. The Committee considered a suggestion that article 15,
paragraph 1, should require that the bill of lading contain an
indication if the goods were to be carried in containers.

26. The Committee did not retain this suggestion, on the
grounds that under the definition of "goods" in article 1,
paragraph 4, it was clear that the term "goods" also encom­
passed the container or similar article of transport in which the
goods were consolidated.

Article 15, paragraph 2

"2. After the goods are loaded on board, if the shipper
so demands, the carrier shall issue to the shipper a 'shipped'
bill of lading which, in addition to the particulars required
under paragraph 1 of this article shall state that the goods
are on board a named ship or ships, and the date or dates
of loading. If the carrier has previously issued to the shipper
a bill of lading or other document of title with respect to
any of such goods, on request of the carrier, the shipper

shall surrender such document in exchange for the 'shipped'
bill of lading. The carrier may amend any previously issued
document in order to meet the shipper's demand for a
'shipped' bill of lading if, as amended, such document in­
cludes all the information required to be contained in a
'shipped' bill of lading."

27. After deliberation, the Committee decided to retain
the present wording of paragraph 2.

Article 15, paragraph 3

"3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
validity of the bill of lading."

28. The Committee considered paragraph 3 in connexion
with the following issues:

(a) the question whether paragraph 3 should be deleted;

(b) The desirability of selecting from the particulars re­
quired under article 15, paragraph 1, the particulars that were
necessary for the transport document to be considered as a
bill of lading;

(c) The question of sanctions for the omission of one or
more particulars required under article 15, paragraph 1.

29. In support of the deletion of paragraph 3, it was stated
that the legal validity of a particular transport document as
a bill of lading should be left to the applicable national law.
Further, the question whether a given transport document was
economically acceptable was one of international commercial
practice. After deliberation, the Committee decided to retain
the substance of paragraph 3, on the ground that it served
the useful purpose of clarifying that a bill of lading was not
necessarily invalid as such for the sole reason that it did not
contain all the particulars required under article 15, para­
graph 1.

30. The Committee considered the desirability of identify­
ing among the particulars required under article 15, para­
graph 1, those elements that necessarily had to be included in
a document for that document to be considered as a bill of
lading. It was recalled that this question had been the subject
of lengthy discussions in the UNCITRAL Working Group on
International Shipping Legislation and that the Working Group
had adopted the present wording of paragraph 3, because no
consensus had been reached as to what those elements should
be. After deliberation, the Committee decided against specify­
ing in paragraph 3 those mandatory elements.

31. The Committee decided to add to paragraph 3 a pro­
vision which would clarify that the omission of one or more
required particulars in a bill of lading had no effect on the
validity of the bill of lading, provided that the document, as
to its particulars, fell within the definition of the term "bill
of lading" laid down in article 1, paragraph 6, of the draft
convention.

32. The Committee considered a proposal to impose as the
sanction for omitting from a bill of lading one or more re­
quired particulars the removal of the limitation on the liability
of carriers provided in article 6. The Committee did not adopt
this proposal, on the grounds that such a sanction would be
too harsh in that it did not differentiate among the particulars
that might have been omitted and that, in any event, the
proposal represented a considerable departure from the system
of limiting the liability of carriers established under articles 6
and 8.

33. The Committee adopted the following text:

"3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
legal character of the document as a bill of lading provided
that it nevertheless meets the requirements set out in para­
graph 6 of article I."



Part One. Ninth session (1976) 53

ARTICLE 16

Article 16, pamgraph 1

"Article 16. Bills of lading: reservations
and evidentiary effect

"1. If the bill of lading contains particulars concerning
the general nature, leading marks, number of packages or
pieces, weight or quantity of the goods which the carrier
or other person issuing the bill of lading on his behalf
knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a 'shipped'
bill of lading is issued, loaded, or if he had no reasonable
means of checking such particulars, the carrier or such other
person shall make special note of these grounds or in­
accuracies, or of the absence of reasonable means of
checking."

1. The Committee considered:

(a) The desirability of retaining the requirement that the
carrier "make special note" on the bill of lading of the grounds
for knowing or suspecting that certain particulars on the bill
of lading did not accurately describe the goods or the absence
of reasonable means of checking these particulars; and

(b) The question whether "reasonable means of checking"
required that the carrier open sealed containers in order to
check ort the particulars of the goods therein contained.

2. It was proposed that the requirement in paragraph 1
of article 16, that the carrier "make special note" on the bill
of lading of the grounds for knowing or suspecting that certain
particulars on the bill of lading did not accurately describe
the goods or of the absence of reasonable means of checking
these particulars, should be replaced by a provision under
which the carrier only had to note his reservation on the bill
of lading in such cases, without being obliged to describe the
grounds on which the reservation was based. Under a similar
proposal, the carrier would be able to note his reservation on
the bill of lading and then detail the grounds therefore on a
separate document. The following reasons were advanced in
support of the above proposals to amend paragraph 1:

(a) The requirement to "make special note" of the grounds
for reservations on the bill of lading was contrary to the
present practice, would be onerous for carriers and would
slow down considerably the process of loading;

(b) The servants and agents of carriers who took charge
of the goods lacked both the time and the requisite expertise
to describe the reasons for reservations in a legally sufficient
manner;

(c) The requirement to describe in detail the grounds for
reservations on bills of lading would result in frequent litigation.

3. It was stated in reply, however, that the requirement in
paragraph 1 that, for a reservation to have legal effect, the
bill of lading must specify the grounds for the reservation,
should be retained for the following reasons:

(a) The present text of paragraph 1 was designed to protect
consignees and other' third parties from frequent, unfounded
reservations that could be printed on bills of lading to the effect
that the particulars given on the bill could not reasonably be
checked;

(b) The requirement could be met in practice by a stamp
on the bill of lading setting out in brief the reasons for the
reservation:

(c) The requirement served to safeguard the commercial
value of bills of lading by ensuring that the goods would be
described accurately.

4. After deliberation, the Committee decided to retain the
provision in paragraph 1 which required that, for a reservation
to be given legal effect, the bill of lading must set forth not
only a mention of the reservation but also the grounds for
the particular reservation.

5. Conside~ation was given to a suggestion that paragraph 1
sho,tl1d make It. clear that, while a carrier issuing a bill of
ladlllg .had the right to enter on the bill of lading reservations
authOrized under that paragraph, a carrier was not obli­
gated to enter such reservations. It was noted that whether
para~raph 1 provi~ed that carriers "shall" or "may" make
s~eclal n~te of t~elr reservations was of little practical sig­
Dlfi~ance III th~ light. of article 16, paragraph 3, which es­
tabh.shed that, III relation to third parties acting in good faith,
c~rners w~re bound by the description of the goods on the
bill of ladmg and could only rely on reservations that were
permitted under paragraph 1 of that article and which the
carriers had in fact appropriately entered on the bill of lading.
The Committee decided to retain in paragraph 1 the require­
ment that carriers "shall" make special note of reservations in
order to emphasize that carriers should enter all reservati~ns
on the bill of lading that were authorized under paragraph 1
of article 16.

6...The Committee consider~d the desirability of adding a
provISIon to paragraph 1, clanfying that "reasonable means
of checking" did not call for the opening of sealed containers.
After deliberation, the Committee decided not to add such
a provisi?~ to paragraph I, on the grounds that the present
text, requmng only reasonable means of checking was adequate
to cover the special case of sealed container;, and that a
~ontrario argument might result from mentioning specifically
III paragraph 1 the case of sealed containers but not other
cases, e.g. the frequent case where the weight of the goods
could not be checked within a reasonable time.

7. The Committee noted, however, that "reasonable means
of checking" did not require that sealed containers be opened
so that the particulars of the goods in the containers could
be checked.

8. The Committee adopted the following text:

"Article 16. Bills of lading.' reservations
and evidentiary effect

"1. If the bill of lading contains particulars concerning
the general nature, leading marks, number of packages or
pieces, weight or quantity of the goods which the carrier
or other person issuing the bill of lading on his behalf
knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a 'shipped'
bill of lading is issued, loaded, or if he had no reasonable
means of checking such particulars, the carrier or such
other person shall insert in the bill of lading a reservation
specifying these inaccuracies, grounds of suspicion or the
absence of reasonable means of checking."

Article 16, paragraph 2

"2. When the carrier or other person issuing the bill
of lading on his behalf fails to note on the bill of lading
the apparent condition of the goods, he is deemed to have
noted on the bill of lading that the goods were in apparent
good condition."

9. After deliberation, the Committee decided to retain the
present wording of paragraph 2.

Article 16, paragraph 3

"3. Except for particulars in respect of which and to
the extent to which a reservation permitted under para­
graph 1 of this article has been entered:

"(a) The bill of lading shall be prima facie evidence
of the taking over or, where a 'shipped' bill of lading is
issued, loading, by the carrier of the goods as described
in the bill of lading; and

"(b) Proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to
a third party, including any consignee, who in good faith
has acted in reliance on the description of the goods therein."
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10. The Committee considered a suggestion that the phrase
"including any consignee" appearing in subparagraph (b) was
unnecessary and should be deleted. The Committee, however,
decided to retain this phrase on the ground that in some
national legal systems it was doubtful whether a consignee
would be considered as a third party transferee of the bill
of lading.

11. Consideration was given to the desirability of adding
a provision to subparagraph (b) of paragraph 3, restricting
the circumstances under which the carrier would be able to
rely on a reservation he had noted on the bill of lading based
on reasonable grounds for suspecting the accuracy of a par­
ticular contained in the bill of lading. It was proposed that
the carrier should not be permitted to rely on such a reser·
vation in cases where, by utilizing the available, reasonable
means of checking, he could have ascertained that the par­
ticular referred to was in fact inaccurate. It was stated that
this provision was designed to ensure that carriers always em­
ployed the available, reasonable means for checking the goods
and thus to accord protection to third parties who would be
relying in good faith on the description of the goods in the
bill of lading.

12. After deliberation, the Committee decided not to adopt
the above-mentioned proposal on the ground that paragraph 1
already required the carrier to utilize all the reasonable means
of checking that were available to him and that third parties
would have great difficulty in proving what the carrier "ought
to have known", had he made use of the reasonable means
of checking the goods.

13. The Committee decided to retain the existing wording
of paragraph 3.

Article 16, paragraph 4

"4. A bill of lading which does not, as provided in para­
graph 1, subparagraph (k) of article 15, set forth the freight
or otherwise indicate that freight shall be payable by the
consignee, shall be prima facie evidence that no freight is
payable by the consignee. However, proof to the contrary
by the carrier shall not be admissible when the bill of lading
has been transferred to a third party, including any con­
signee, who in good faith has acted in reliance on the
absence in the bill of lading of any such indication."

14. Consideration was given to the question whether para­
graph 4, setting forth the legal consequences if the bill of
lading did not indicate that freight would be payable by the
consignee upon the delivery of the goods, should be retained.

15. The view was expressed that paragraph 4 should be
deleted, since it was usual to provide in contracts for the
~:lfriage of goods by sea that the freight or part of the freight
was payable only when the transport of the goods was com­
pleted. According to another view, paragraph 4 should be
retained on the grounds that it accorded necessary protection
to consignees and other third parties from the imposition of
freight charges payable by them without this having been in­
dicated on the bill of lading.

16. After deliberation, the Committee was agreed that the
substance of paragraph 4 of article 16 should be retained.

17. The Committee considered a proposal to extend the
scope of paragraph 4 to cover also the legal consequences if
the bill of lading did not indicate that demurrage incurred at
the port of loading shall be payable by the consignee. It was
stated that demurrage should be treated in the same manner
as freight charges and that consignees therefore should only
be liable for the payment of demurrage if the bill of lading
contained an indication to this effect.

18. According to another view, paragraph 4 should not be
expanded to cover demurrage, because such modification of
the paragraph would lead to delay in the issuance of bills
of lading as carriers would not issue them until they ascertained

whether demurrage had or had not been incurred at the port
of loading.

19. After deliberation, the Committee decided to extend
the scope of paragraph 4 so as to cover the legal consequences
of a failure to note on the bill of lading that either freight
or demurrage was payable by the consignee.

20. The Committee adopted the following text:

"4. A bill of lading which does not, as provided in para­
graph 1, subparagraph (k) of article 15, set forth the
freight or otherwise indicate that freight shall be payable
by the consignee or does not set forth demurrage incurred
at the port of loading payable by the consignee, shall be
prima facie evidence that no freight or such demurrage is
payable by him. However, proof to the contrary by the
carrier· shall not be admissible when the bill of lading has
been transferred to a third party, including any consignee,
who in good faith has acted in reliance on the absence in
the bill of lading of any such indication."

ARTICLE 17

Article 17, paragraph 1

"Article 17. Guarantees by the shipper

"1. The shipper shall be deemed to have guaranteed to
the carrier the accuracy of particulars relating to the gen­
eral nature of the goods, their marks, number, weight and
quantity as furnished by him for insertion in the bill of
lading. The shipper shall indemnify the carrier against all
loss, damage or expense resulting from inaccuracies of such
particulars. The shipper shall remain liable even if the bill
of lading has been transferred by him. The right of the
carrier to such indemnity shall in no way limit his liability
under the contract of carriage to any person other than the
shipper."

1. The Committee adopted the text of this article, subject
to the replacement of the words "inaccuracies of such par­
ticulars" appearing in the second sentence by the words "in­
accuracies in such particulars", and subject to drafting changes
required to harmonize its language with the language adopted
in other articles.

2. The Committee adopted the following text:

"Article 17. Guarantees by the shipper

"1. The shipper shall be deemed to have guaranteed to
the carrier the accuracy of particulars relating to the general
nature of the goods, their marks, number, weight and
quantity as furnished by him for insertion in the bill of
lading. The shipper shall indemnify the carrier against all
loss resulting from inaccuracies in such particulars. The
shipper shall remain liable even if the bill of lading has
been transferred by him. The right of the carrier to such
indemnity shall in no way limit his liability under the con­
tract of carriage to any person other than the shipper."

Article 17, paragraphs 2, 3 and 4

"2. Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against loss,
damage or expense resulting from the issuance of the bill
of lading by the carrier, or a person acting on his behalf,
without entering a reservation relating to particulars furn­
ished by the shipper for insertion in the bill of lading, or
to the apparent condition of the goods, shall be void and of
no effect as against any third party, including any consignee,
to whom the bill of lading has been transferred.

"3. Such letter of guarantee or agreement shall be valid
as against the shipper unless the carrier or the person acting
on his behalf, by omitting the reservation referred to in
paragraph 2 of this article, intends to defraud a third party,
including any consignee, who acts in reliance on the descrip­
tion of the goods in the bill of lading. If in such a case, the
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reservation omitted relates to particulars furnished by the
shipper for insertion' in the bill of lading, the carrier shall
have no right of indemnity from the shipper pursuant to
paragraph 1 of this article.

"4. In the case referred to in paragraph 3 of this article
the carrier shall be liable, without the benefit of the limita­
tion of liability provided for in this Convention, for any
loss, damage or expense incurred by a third party, includ­
ing a consignee, who has acted in reliance on the description
of the goods in the bill of lading issued."

3. The Committee considered a proposal that para­
graphs 2, 3 and 4 be deleted.

4. The deletion of these paragraphs was supported for the
following reasons:

(a) The retention of these paragraphs would result in an
increase in the number of unclean bills of lading issued by
carriers. Under the present law a carrier could, in reliance on
a letter of guarantee given by the shipper, omit a reservation
from a bill of lading if there was a minor discrepancy between
the goods and the particulars relating to the goods supplied
by the shipper. If, however, uncertainty was created as to the
validity of letters of guarantee, the carrier would always enter
a reservation in such cases. The bill of lading would then not
be accepted by a bank under a documentary letter of credit.

(b) The issue of a clean bill of lading by the carrier in
return for a letter of guarantee given by the shipper was an
arrangement always initiated by the shipper for the shipper's
benefit. Where the issue of a clean bill of lading in these
circumstances constituted a fraud, the party mainly respon­
sible for, and profiting from, the fraud would be the shipper.
However, by invalidating the letter of guarantee in the case
of fraud the shipper would be placed in a better position than
the carrier.

(c) In seeking to regulate arrangements between shippers
and carriers concerning the issue of clean bills of lading by
carriers, the Convention would exeed its proper scope. Such
arrangements were always subject to the applicable national
law, which would control possible abuses resulting from such
arrangements. It was noted in this connexion that a number
of national laws in fact regulated such arrangements.

(d) Paragraphs 2, 3 and 4 of the draft Convention would
in some measure confer international recognition on a practice
which was capable of abuse, and would conflict with the pro­
visions of national laws which currently checked possible
abuses.

5. The retention of these paragraphs was supported on
the following grounds:

(a) The provisions of paragraph 2 only invalidated clean
bills of lading issued in reliance on letters of guarantee when
the carrier, by omitting a reservation, intended to defraud a
third party. To the limited extent that they interferred with
current law and practice, the provisions were desirable.

(b) Some national laws already had provisions similar to
those contained in paragraphs 2, 3 and 4. Such provisions had
not resulted in carriers frequently issuing unclean bills of
lading. The fear expressed that the provisions in these para­
graphs would result in an increase in the number of unclean
bills of lading being issued was therefore unfounded.

(c) Other provisions of the draft Convention regulated
relations between carrier and shipper. There was therefore no
good reason for the view that regulation of arrangements be­
tween the shipper and the carrier for the issue of clean bills
of lading fell outside the scope of the draft Convention.

(d) Leaving the issue to be regulated by the applicable
national law would not resolve the difficulty frequently en­
countered as to which national law was applicable. Further,
the provisions of national laws appeared to differ, and it was

therefore desirable to unify them through provisions in the
Convention.

6. After deliberation, the Committee decided to retain these
paragraphs.p

7. The Committee adopted the following texts:

"2. Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against loss result­
ing from the issuance of the bill of lading by the carrier,
or a person acting on his behalf, without entering a reser­
vation relating to particulars furnished by the shipper for
insertion in the bill of lading, or to the apparent condition
of the goods, shall be void and of no effect as against any
third party, including any consignee, to whom the bill of
lading has been transferred.

"3. Such letter of guarantee or agreement shall be valid
as against the shipper unless the carrier or the person acting
on his behalf, by omitting the reservation referred to in
paragraph 2 of this article, intends to defraud a third party,
inclUding any consignee, who acts in reliance on the descrip­
tion of the goods in the bill of lading. If in the latter case,
the reservation omitted relates to particulars furnished by
the shipper for insertion in the bill of lading, the carrier
shall have no right of indemnity from the shipper pursuant
to paragraph 1 of this article.

"4. In the case of intended fraud referred to in para­
graph 3 of this article the carrier shall be liable, without
the benefit of the limitation of liability provided for in this
Convention, for any loss incurred by a third party, including
a consignee, who has acted in reliance on the description
of the goods in the bill of lading issued."

ARTICLE 18

"Article 18. Documents other thall bills of lading

"When a carrier issues a document other than a bill of
lading to evidence a contract of carriage, such a document
shall be prima facie evidence of the taking over by the
carrier of the goods as therein described."

1. The Committee considered the following proposals:

(a) That the existing text of the article should be replaced
by the following:

"When a carrier issues a document other than a bill of
lading to evidence a contract of carriage and receipt or
acceptance of the goods, such a document shall be prima
facie evidence of the taking over by the carrier of the goods
as therein described."
(b) That the existing text of the article should be replaced

by the following:
"When a carrier issues a document other than a bill of

lading by request of the shipper, such document shall be
prima facie evidence of the taking over by the carrier of
the goods as therein described."
(c) That the article should be supplemented by provisions

regulating the following issues in relation to documents other
than bills of lading:

(i) The obligation of the carrier to deliver at the port of
destination;

(ij) The retention by the shipper of a right of disposal of
the goods before they have reached the port of desti­
nation;

(iii) The effect of a reference in the document to other
conditions governing the carriage of the goods.

2. The proposal noted in paragraph 1 (a) above was sup­
ported on the ground that the conclusion of a contract of

p Delegations supporting the deletion of these paragraphs
formed a sizable minority within the Committee. The delega­
tions of Japan and a number of other delegations reserved
their position in respect of article 17, paras. 2, 3 and 4.
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carriage frequently occurred prior to the time the carrier took
over the goods which were the subject of that contract. The
issuance of a document other than a bill of lading evidencing
a contract of carriage should therefore not be treated, as it
was under the present article, as evidence of the taking over
of the goods as described in the document. The proposed text,
on the other hand, only made a document prima facie evidence
of the taking over of the goods as described in the document
by the carrier when the carrier had issued a document to
evidence both the contract of carriage, and receipt or acceptance
of the goods.

3. The retention of the present text was supported on the
ground that in many cases the conclusion of the contract and
the taking over of the goods by the- carrier occurred at the
same time. If the carrier had not taken over the goods when
the document evidencing the contract was issued, it was open
to the carrier under the present text to prove that in fact he
had not taken over the goods as described in the document,
since the present text only created a rebuttable presumption.
Furthermore, the proposed text treated a document evidencing
receipt or acceptance of the goods as prima facie evidence of
the taking over of the goods as therein described. Since receipt
or acceptance amounted to taking over, the creation of a
presumption as to taking over was unnecessary if the document
itself evidenced receipt or acceptance.

4. In regard to the proposal noted in paragraph 1 (b)
above, it was noted that the proposed text restricted the opera­
tion of the presumption of taking over to the case where the
document evidencing the contract of carriage had been issued
"by request of the shipper". There was wide agreement that
such a restriction was undesirable, as such documents were
frequently issued by carriers independently of requests by
shippers.

5. The proposal noted at paragraph 1 (c) above was sup­
ported on the ground that there was an increased use of docu­
ments other than bills of lading evidencing contracts of ocean
carriage, and that regulation in the draft convention of some
of the principal rights and obligations of carrier and shipper
under such documents was desirable. The proposal was opposed
on the ground that adequate regulation of such rights and
obligations would require detailed provisions, and that such
detailed provisions fell outside the proper scope of the con­
vention.

6. After deliberation, the Committee did not adopt any of
the proposals noted in paragraph 1, and retained the existing
text of the article.

ARTICLE 19

Article 19, paragraph 1

"PART V. CLAIMS AND ACTIONS

"Article 19. Notice of loss, damage or delay

"I. Unless notice of loss or damage, specifying the gen­
eral nature of such loss or damage, be given in writing by
the consignee to the carrier not later than at the time the
goods are handed over to the consignee, such handing over
shall be prima facie evidence of the delivery of the goods by
the carrier in good condition and as described in the docu­
ment of transport, if any."

1. The Committee considered the following proposals:
(a) That the word "specifying" should be deleted and re­

placed by the word "or".
(b) That the wordS "or such other person authorized to

receive the goods" be added immediately after the word "con­
signee" in each of the two instances that the word appeared in
the paragraph.

(c) That the words "or his servants or agents" should be
added after the word "carrier".

(d) That the words ", or in case of such notice being
given orally, unless a written confirmation is given to the car-

riel' within 24 hours after the oral notice," be added before
the words "such handing over shall be".

(e) That the words "in writing" should be deleted.

2. In support of the proposal noted in paragraph 1 (a)
above, it was observed that the inclusion of the word "specify­
ing" resulted in an obligation on the consignee to give, in
addition to notice of loss or damage, a detailed description of
the general nature of the loss or damage. Since this obligation
placed an unnecessary burden on the consignee, it would be
preferable to delete "specifying", and make the giving of such
a detailed description optional. There was general agreement,
however, that the specification of the general nature of the
loss or damage was not too heavy a burden for the consignee,
and was necessary to give the carrier notice of the nature of
a possible claim against him. After deliberation, the Committee
did not adopt this proposal.

3. In support of the proposal noted in paragraph I (b)
above, it was observed that consignees would frequently re­
ceive delivery of goods through persons authorized to receive
the goods on their behalf. It was therefore desirable to em­
power such other persons to give notice of loss or damage
when goods were received by them. The proposal was opposed
on the ground that the proposed addition would result in a
requirement that, in order to avoid the operation of the pre­
sumption created by the second part of the paragraph, the
person authorized to receive the goods must give notice not
later than the time he received the goods. Such a requirement
would be unfair to the consignee, since in many cases the con­
signee alone could detect the loss or damage and specify its
general nature. It was also stated that, since under article 4,
paragraph 3, "consignee" included the servants, agents, or
other persons acting pursuant to the instructions of the con­
signee, the proposed addition was unnecessary. After delibera­
tion, the Committee decided not to adopt this proposal.

4. In support of the proposal noted in paragraph 1 (c)
above, it was observed that it would be of advantage to the
consignee if he were empowered to give notice either to the
carrier or to his servants or agents. The proposal was opposed
on the ground that it would create great practical difficulty
for the carrier if notice could be given to any of his servants
or agents. It was noted, in this connexion, that the applicable
law and practice would specify that notice could validly be
given to the carrier through certain categories of servants
or agents. After deliberation, the Committee decided not to
adopt this proposal.

5. It was stated in support of the proposal noted in para­
graph I (d) above, that although for the sake of certainty an
immediate, written notice of loss or damage was preferable,
written notice by the consignee within 24 hours after the goods
were handed over to him would be acceptable provided the
consignee was required to give immediately an oral notice of
the loss or damage. The proposal was opposed on the ground
that requiring immediate oral notice would lead to uncertainty
and litigation since, frequently, consignees would allege and
carriers would deny that immediate oral notice of the loss or
damage had been given. It was noted that article 19, para­
graph 1, was not a time-bar and only included a rebuttable
presumption as to the apparent condition of the goods upon
their delivery. After deliberation, the Committee decided not
to adopt this proposal.

6. The proposal to delete the words "in writing" was sup­
ported on the ground that the consignee could see whether
loss or damage had been caused to the goods only after they
had been handed over to him. It was therefore difficult for him
to give notice in writing of loss or damage, specifying the
general nature of the loss or damage, not later than the time
the goods were handed over to him, as required by the para­
graph. The proposal was opposed on the ground that a notice
in writing was clear evidence both of the fact that notice was
given, and of the general nature of the loss or damage of which
notice was given. On the other hand, both the giving of an
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oral notice, and the terms of such a notice, could be easily
disputed. In the course of the discussions on the above proposal
it was suggested that the difficulties noted above arising out
of the existing text and the proposed modification might be
resolved by retaining the requirement that notice be given in
writing, but permitting the consignee to give such notice not
later than 24 hours after the goods were handed over to him.
The Committee decided to adopt this suggestion, and to modify
the text of the paragraph accordingly.'!

7. The Committee adopted the following text:

"PART v. CLAIMS AND ACTIONS

"Article 19. Notice of loss, damage or delay

"1. Unless notice of loss or damage, specifying the gen­
eral nature of such loss or damage, be given in writing by
the consignee to the carrier not later than the day after
the day when the goods were handed over to the consignee,
such handing over shall be prima facie evidence of the
delivery by the carrier of the goods as described in the docu­
ment of transport or, if no such document has been issued,
in good condition."

Article 19, paragraph 2

"2. Where the loss or damage is not apparent, the notice
in writing must be given within 10 days after the completion
of delivery, excluding that day."

8. The Committee considered a proposal that the period of
10 days specified in the paragraph should be extended to 15
days, on the ground that a 10-day period might be insufficient
to give notice where the loss or damage was not apparent.
On the other hand, the view was expressed that a 1O-day
period was sufficient. After deliberation, the Committee de­
cided to modify the paragraph by replacing the 10-day period
by a IS-day period.

9. The Committee also decided to harmonize the phrase
"completion of delivery" used in this paragraph, and the phrase
"handed over" used in paragraphs 1 and 5 of article 19.

10. The Committee adopted the following text:

"2. Where the loss or damage is not apparent, the pro­
visions of paragraph 1 of this article shall apply correspond­
ingly if notice in writing has not been given within 15 con­
secutive days after the day when the goods were handed
over to the consignee."

Article 19, paragraph 3

"3. The notice in writing need not be given if the state
of the goods has at the time of their delivery been the
subject of joint surveyor inspection."

11. After deliberation, the Committee retained the substance
of this paragraph, subject to certain drafting changes, and
adopted the following text:

"3. If the state of the goods has at the time they were
handed over to the consignee been the subject of joint
surveyor inspection by the parties notice in writing need
not be given of loss or damage ascertained during such survey
or inspection."

Article 19, paragraph 4

"4. In the case of any actual or apprehended loss or
damage the carrier and the consignee shall give all reasonable
facilities to each other for inspecting and tallying the goods."

12. After deliberation, the Committee retained the existing
wording of this paragraph.

Article 19, paragraph 5

"5. No compensation shall be payable for delay in de-

q The representative of Japan reserved his position on ar­
ticle 19, para. 1, and maintained his preference for its formula­
tion noted in para. 1 (d) above.

livery unless a notice has been given in writing to the carrier
within 21 days from the time that the goods were handed
over to the consignee."

13. The Committee considered a proposal to add the words
"or otherwise delivered in accordance with paragraph 2 of
article 4" at the end of this paragraph. In support of this
proposal, it was noted that under paragraph 2 of article 4 the
carrier ceased to be in charge of the goods not only when he
had delivered the goods by handing them over to the consignee
(article 4 (2) (a», but also when he had delivered them in
the manner specified in article 4 (2) (b) or 4 (2) (c). It
was therefore appropriate' that the 21-day period for giving
notice should commence when delivery had been made in any
of the three ways specified in article 4 (2). The proposal was
opposed on the ground that it was only the consignee who,
after the goods had been handed over to him, would be in a
position to decide if there had been delay. After deliberation,
the Committee decided not to adopt that proposal.

14. The Committee accepted a proposal to add the word
"consecutive" after the figure "21", and adopted the following
text:

"5. No compensation shall be payable for delay in de­
livery unless a notice has been given in writing to the carrier
within 21 consecutive days after the day when the goods
were handed over to the consignee."

Article 19, paragraph 6

"6. If the goods have been delivered by an actual carrier,
any notice given under this article to the actual carrier shall
have the same effect as if it had been given to the contracting
carrier."

15. The Committee considered a proposal that the para­
graph should be modified to include a provision that a notice
given under article 19 to a contracting carrier should have the
same effect as if it had been given to an actual carrier who
had delivered the goods. After deliberation the Committee
adopted that proposal.

16. The Committee adopted the following text:

"6. If the goods have been delivered by an actual carrier,
any notice given under this article to the actual carrier shall
have the same effect as if it had been given to the carrier,
and any notice given to the carrier shall also have effect
as if given to such actual carrier."

ARTICLE 20

Article 20, paragraph 1 (introductory language)

"Article 20. Limitation of actions

"1. The carrier shall be discharged from all liability
whatsoever relating to carriage under this Convention unless
legal or arbitral proceedings are initiated within [one year]
[two years]:"

1. Consideration of the introductory language of para­
graph 1 was focused on the following issues:

(a) The length of the limitation period provided under
this article; and

(b) The desirable scope of this article as to the types of
actions and claimants covered.

2. After deliberation, the Committee decided that the pe­
riod of limitation provided for under this article should be
two years.

3. Regarding the desirable scope of article 20, it was pro­
posed that its scope should be extended to cover all actions
for damages relating to carriage under the convention, includ­
ing not only actions by shippers or consignees against carriers
but also actions by carriers against shippers or consignees. It
was noted that the same limitation period should be applicable
to all actions arising under the convention and that, e.g. under
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"Article 20

"I. Any action [for damages]1 relating to carriage of
goods under this Convention is time-barred if legal or ar­
bitral proceedings have not been initiated within a period
of two years.

contract of carriage was concluded had no necessary bearing
on the time at which the contract of carriage was to be per­
formed and claims under the contract were likely to arise.

II. Consideration was given to the case where a carrier
failed to deliver the goods for an extended period without,
however, incurring any liability for "delay in delivery" under
article 5, paragraph 2, because he was taking all reasonable
steps to accomplish delivery, e.g., the case of ships stranded
in the Suez Canal for several years when the canal was closed.
It was noted that under the present wording of subparagraph
(b), and under the proposals mentioned at paragraph 9 above
to modify subparagraph (b) except the last one, the consignee
would, in such a case, be forced to treat the goods as lost pur­
suant to article 5, paragraph 3, and claim their total loss, even
if the consignee knew that the goods were not lost and that
they were not perishable. Otherwise, if the consignee had
failed to claim for total loss and if the goods were then de­
livered to him in a damaged condition after two years, he
would be time-barred from asserting a claim. To resolve this
problem, it was proposed that subparagraph (b) should provide
that, in respect of actions faIling within the ambit of that
subparagraph, the period of limitation should run "from the
last day on which the goods should have been delivered".

12. It was stated in reply that the provisions of article 5,
paragraph 3, permitting goods to be treated as lost after 60
days of non-delivery, together with the two-year period of
limitation provided for in article 20, were sufficient to protect
claimants.

13. After deliberation, the Committee decided that, in sub­
stance, subparagraph (b) should state that in respect of actions
to which it was applicable the period of limitation ran "from
the last day on which the goods should have been delivered".

Proposed addition to paragraph 1

14. The Committee considered the desirability of adding a
special provision dealing specifically with the commencement
of the period of limitation for actions against shippers or con­
signees under the convention. It was suggested that the limita­
tion period for actions against shippers or consignees should
run from the "scheduled date of delivery".

15. It was stated in reply that such a special provision was
unnecessary, since the general rules in subparagraph (a) and
(b) of paragraph 1 provided an adequate starting point for
the limitation period applicable to claims against shippers or
consignees. It was further stated that the proposed term "sched­
uled date of delivery" was vague and that not all contracts of
carriage specified a "scheduled date of delivery".

16. After deliberation, the Committee decided not to add
to this article a special rule on the commencement of the
limitation period for actions against shippers or consignees
under the convention.

17. The Committee combined the substance of subpara­
graphs (a) and (b) into a single paragraph and adopted the
following text as paragraph 2 of this article:

"2. The limitation period commences to run on the day
on which the carrier has delivered the goods or part of the
goods or, in cases where no goods have been delivered, on
the last day on which the goods should have been delivered."

Article 20, paragraph 2

"2. The day on which the period of limitation begins to
run shall not be included in the period."
18. The Committee considered but did not retain a sugges­

tion to modify the wording of this paragraph to correspond
to the wording of article 28 of the Convention on the Limita­
tion Period in the International Sale of Goods. The Committee
was agreed that it was not necessary to introduce complex
provisions on the calculation of the period of limitation into
the draft convention.

19. The Committee retained the text of this paragraph but
renumbered it as paragraph 3.

To clarify that the goods could be taken over from
the shipper by the carrier or by an actual carrier;

(ii) To provide that if the carrier fails to take over the
goods, the period of limitation commences "the day
after the last day when the shipper could have re­
quired the carrier to take them over in accordance
with the contract of carriage";

(iii) To provide that for all actions covered by subpara­
graph (b), Le. whether or not the carrier took over
the goods, the period of limitation runs "from the last
day on which the goods should have been delivered".

10. There was general agreement that the provision in sub­
paragraph (b), under which in certain cases the commencement
of the limitation period depended upon "the time the contract
was made", was unsatisfactory since the time at which the

"1 The Working Group suggests that these words
may be deleted."

Article 20, paragraph 1, subparagraphs (a) and (b)

"(a) In the case of partial loss of or of damage to the
goods, or delay, from the last day on which the carrier has
delivered any of the goods covered by the contract;

"(b) In all other cases, from the ninetieth ~ay after the
time the carrier has taken over the goods or, If he has not
done so, the time the contract was made."

8. After deliberation, the Committee decided to retain the
substance of subparagraph (a), but to clarify its application
in cases where there were successive, partial deliveries of goods
under a contract of carriage covered by the draft convention.
It was noted that subparagraph (a) was designed to establish
the limitation period for all actions arising from circumstances
where full or partial delivery of the goods had been affected
under the contract of carriage.

9. It was agreed that subparagraph (b) established the
limitation period for all actions arising from circumstances
where there had not been any delivery of the goods under the
contract of carriage. The following proposals were, however,
submitted in order to modify the provisions of subparagraph
(b):

(i)

article 12 or 13, actions by carriers against shippers were
foreseen.

4. According to another view, the scope of article 20
should be restricted to actions against carriers for loss of or
damage to cargo and the limitation period for other types of
actions arising under contracts of carriage covered by the
convention should be left to the applicable national law for
determination.

5. Aftel considering this question, the Committee decided
thaI article 20, dealing with the limitation period under the
draft convention, should apply to all actions for damages re­
lating to carriage under the draft convention, including actions
by carriers against shippers or consignees.

6. The Committee was agreed that the introductory lan­
guage of paragraph 1 should form a separate paragraph estab­
lishing the period of limitation under the draft convention and
that subparagraphs (a) and (b) of the present paragraph 1
should constitute paragraph 2 dealing with the commencement
of the running of the limitation period. It was noted that a
similar arrangement had been adopted in article 16 of the
Athens Convention of 1974.

7. The Committee adopted the following text as paragraph 1
of this article:
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Article 20, paragraph 3

"3. The period of limitation may be extended by a decla­
ration of the carrier or by agreement of the parties after the
cause of action has arisen. The declaration or agreement
shall be in writing."

20. After deliberation, the Committee decided to retain
the substance of this paragraph.

21. It was agreed, however, that the paragraph should be
redrafted, taking into account the expanded scope of article
20 covering all actions for damages relating to carriage under
the convention, and the wording of article 22, paragraph 2, of
the Convention on the Limitation Period in the International
Sale of Goods.

22. The Committee adopted the following text as para­
graph 4 of this article.

"4. The person against whom a claim is made may at
any time during the running of the limitation period extend
the period by a declaration in writing to the claimant. The
declaration may be renewed."

Article 20, paragraph 4

"4. The provisions of paragraphs 1, 2 and 3 of this article
shall apply correspondingly to any liability of the actual
carrier or of any servants or agents of the carrier or the
actual carrier."

23. After deliberation, the Committee decided to delete
paragraph 4 as unnecessary, in the light of the expansion of
the scope of article 20.

Article 20, paragraph 5

"5. An action for indemnity against a third person may
be brought even after the expiration of the period of limita­
tion provided for in the preceding paragraphs if brought
within the time allowed by the law of the Court seized of
the case. However, the time allowed shall not be less than
ninety days commencing from the day when the person bring­
ing such action for indemnity has settled the claim or has
been served with process in the action against himself."

24. After deliberation, the Committee decided to retain
the substance of paragraph 5, but to re-examine its wording
in the light of the expanded scope of article 20 and of possible
conflict between other international agreements and the pro­
visions of this paragraph.

25. The Committee adopted the following text:

"5. An action for indemnity by a person held liable
may be brought even after the expiration of the period of
limitation provided for in the preceding paragraphs if brought
within the time allowed by the law of the State where
proceedings are initiated. However, the time allowed shall
not be less than 90 days commencing from the day when
the person bringing such action for indemnity has settled
the claim or has been served with process in the action against
himself."

Proposed addition to article 20

26. Consideration' was given to the desirability of adding
a paragraph to article 20 that would provide that, subject to
the provisions of this article, the lex fori governed the ex­
tension of the limitation period in case of fraud or force
majeure, the interruption of the running of the limitation period,
and the calculation of the limitation period.

27. It was stated that the proposed paragraph was designed
to limit the cases where the law of the jurisdiction where the
proceedings were instituted could be utilized to extend the two­
year· period of limitation established under article 20.

28. After deliberation, the Committee decided against the
inclusion of the proposed paragraph since the grounds for ex­
tending, interrupting or suspending the limitation period diffl'lred
widely in the various national legal systems. It was also noted

that in a number of national legal systems prescription (limi­
tation) of claims was considered as part of the substantive law
and not of the procedural law.

ARTICLE 21

"Article 21. Jurisdiction

"1. In a legal proceeding arising out of the contract of
carriage the plaintiff, at his option, may bring an action
in a contracting State within whose territory is situated:

"(a) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

"(b) The place where the contract was made provided
that the defendant has there a place of business, branch
or agen<.:y through which the contract was made; or

"(c) The port of loading; or

"(d) The port of discharge; or

"(e) A place designated in the contract of carriage.

"2. (a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any
port in a contracting State at which the carrying vessel may
have been legally arrested in accordance with the applicable
law of that State. However, in such a case, at the petition
of the defendant, the claimant must remove the action, at
his choice, to one of the jurisdictions referred to in para­
graph 1 of this article for the determination of the claim,
but before such removal the defendant must furnish security
sufficient to ensure payment of any judgement that may sub­
sequently be awarded to the claimant in the action;

"(b) All questions relating to the sufficiency or other­
wise of the security shall be determined by the court at the
place of the arrest.

"3. No legal proceedings arising out of the contract of
carriage may be brought in a place not specified in para­
graphs 1 and 2 of this article. The provisions which precede
do not constitute an obstacle to the jurisdiction of the con­
tracting States for provisional or protective measures.

"4. (a) Where an action has been brought before a
court competent under paragraphs 1 and 2 of this article
or where judgement has been delivered by such a court, no
new action shall be started between the same parties on
the same grounds unless the judgement of the court before
which the first action was brought is not enforceable in the
country in which the new proceedings are brought;

"(b) For the purpose of this article the institution of
measures with a view of obtaining enforcement of a judge­
ment shall not be considered as the starting of a new action;

"(c) For the purpose of this article the removal of an
action to a different court within the same country shall not
be considered as the starting of a new action.

"5. Notwithstanding the provisions of the preceding para­
graphs, an agreement made by the parties after a claim under
the contract of carriage has arisen, which designates the
place where the claimant may bring an action, shall be
effective."

Article as a whole

1. The Committee considered a proposal that the entire
article be deleted.

2. The deletion of the article was supported on the follow­
ing grounds:

(a) Paragraph 1 of the article gave a plaintiff the right to
bring an action, at his option, in anyone of several jurisdic­
tions. Although this right was given to any plaintiff, whether
shipper or carrier, actions seeking to enforce rights conferred
by the Convention would in practice be instituted by shippers.
An advantage was therefore given to shippers which was not
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10. In support of the proposal noted in paragraph 6 (c)
above, it was observed that under the existing wording of sub­
paragraph (b) of paragraph 1 of article 21, a defendant could
be sued at a place where he had a branch or agency through
which he had concluded a contract of carriage. However, he
may not be able adequately to defend the action at a place
where he only had a branch or agency. The proposed new
wording would eliminate the bringing of actions at such places,
and would also harmonize subparagraph (b) of paragraph 1
with article 17, paragraph 1 (d), of the Athens Convention of
1974. The proposal was opposed on the ground that, if a de­
fendant had concluded a contract of carriage with a plaintiff
through a branch or agency, it was not unfair to permit the
plaintiff to bring an action at the place where the branch or
agency was situated. After deliberation, the Committee did not
adopt this proposal.

Article 21, paragraph 2

11. The Committee considered the following proposals:
(a) That this paragraph should be deleted, and that the

following paragraph should be added as the last paragraph of
this article:

"The provisions of this article shall not prevent the ap­
plication of international conventions which establish special
jurisdictions for claims arising out of the contract for car­
riage by sea."

Article 21, paragraph 1

6. The Committee considered the following proposals:

(a) That the introductory language to the paragraph should
be modified to provide that, when an action is brought in a
Contracting State, the particular court within that State in
which the action may be brought should be determined by the
procedural law of that State.

(b) That the word "contracting" appearing before the
word "State" should be deleted.

(c) That the existing wording of subparagraph (b) should
be replaced by the following:

(b) The provisions of the article constituted an acceptable
compromise in protecting both the interests of plaintiffs to
whom a convenient forum was made available under para­
graphs 1 and 2, and the interests of defendants, who, by reason
of paragraph 2, could not be sued in a forum other than the
ones specified in paragraphs I and 2.

(c) The provisions of paragraph 1 were not unbalanced in
that they made available one of several fora to any plaintiff,
whether he be carrier or shipper.

4. In the course of the deliberations, a proposal was also
made that the article be modified so as to make available to a
plaintiff at his option the several jurisdictions specified in
paragraph I only when there had been no exclusive jurisdiction
previously agreed upon between the parties.

5. After deliberation, the Committee decided to retain the
article.

given to carriers, and this resulted in an imbalance in the Con- "(b) The place where the contract of carriage was made,
vention. if the defendant has a place of business and is subject to

1 · ff jurisdiction in that State".(b) Most systems of national law empowered a p amti
to institute an action at any of the places specified in para- 7. The proposal noted in paragraph 6 (a) above was sup-
graphs 1 (a), 1 (b), 1 (d) and 1 (e). It was therefore un- ported on the ground that, where an action was brought in a
necessary to give a plaintiff such a right through specific pro- Contracting State within whose territory one of the places
vision in the Convention. described in subparagraphs (a) to (e) was situated, the in­

troductory language of paragraph 1 of article 21 did not specify
(c) The several jurisdictions made available to a plaintiff the particular court in which such action might be brought.

to institute an action might in certain cases create hardship for There was wide agreement that the determination of such
carriers. For instance, where in a single incident cargo belong- court should be left to the procedural law of the Contracting
ing to different shippers was damaged, each cargo owner might State concerned, and that the introductory language should be
institute his action in a different jurisdiction. modified to reflect this view.

(d) The right to bring an action, at his option, in any 8. (a) The proposal noted in paragraph 6 (b) above was
one of the several jurisdictions specified in the paragraph was supported on the ground that the retention of the word "con-
given to a plaintiff even in cases where the parties had earlier tracting'" might result in the courts of non-Contracting States
agreed on a single exclusive jurisdiction. This derogated from refusing to assume jurisdiction in respect of actions in cases
the generally accepted principle that agreements entered into where they would assume jurisdiction if the word were deleted.
by parties should be respected by them. It was noted that bills of lading and other documents evidenc-

(e) The article did not unify the rules as to the competent ing contracts of carriage would frequently provide that the
jurisdiction for a plaintiff, since it gave him the right to convention was to govern the contract. If an action was brought
institute an action in anyone of several jurisdictions. in a non-Contracting State on a contract containing such a

(I) The article was unnecessary for the purpose of pro- provision, the courts of a non-Contracting State would apply
tecting shippers since carriers did not in practice impose on article 21 as part of the applicable law chosen by the parties
shippers clauses conferring exclusive jurisdiction on fora which to govern the contract, and might deny jurisdiction because

an action could under article 21 only be brought in a Contract­were only convenient to carriers.
ing State. It was observed that such a denial of jurisdiction

3. The retention of the article was supported on the follow- might seriously limit the application of the convention in the
ing grounds: period immediately following its coming into force, when

(a) Bills of lading and other documents evidencing con- several States would still not be parties to it.
tracts of ocean carriage were often contracts of adhesion which (b) The proposal was opposed on the grounds that the
a shipper was compelled to accept because of the superior bar- deletion of the word "contracting" would not result in the
gaining position of the carrier. They often contained clauses courts of non-Contracting States assuming jurisdiction in cases
conferring exclusive jurisdiction in respect of actions arising where they would otherwise refuse to assume jurisdiction. The
out of contracts of carriage on a forum which was only con- courts of non-Contracting States would decide whether or not
venient to the carrier. Since it was in practice very difficult for to assume jurisdiction on the basis of their own laws of juris-
the shipper to institute an action at such a forum, these clauses diction without regard to the content of the new Convention.
had the effect of protecting the carrier from possible actions Nor would such courts regard the adoption of the Convention
against him. Article 21 was therefore necessary to ensure for as the applicable law in the contract of carriage as conclusive
the shipper a convenient forum in which he might bring an in deciding whether or not to assume jurisdiction. In particular,
action. States who were parties to the Brussels Convention of 1924

and not parties to the new Convention would apply the Brussels
Convention of 1924 where the latter was applicable.

9. After deliberation, the Committee decided to delete the
word "contracting".
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(b) That the first sentence of the paragraph should be re­
placed by the following sentence:

"Notwithstanding the preceding provisions of this article,
an action may be brought before the courts of a Contracting
State in any of whose ports the carrying vessel or any vessel
of the same ownership may have been legally arrested in
accordance with the applicable law of that State."

12. The proposal noted in paragraph 11 (a) above was
supported on the following grounds:

(i) The provisions of this paragraph conflicted with ar­
ticle 7 of the Brussels Convention of 1952 relating
to the Arrest of Seagoing Ships." In particular, the
second sentence of subparagraph (a) of this para­
graph providing, subject to certain conditions, for the
removal of an action at the petition of the defendant,
was inconsistent with the provisions of the Brussels
Convention of 1952. This conflict would make it
difficult for States parties to the Brussels Convention
of 1952 to become parties to the present convention.

(ii) The rules contained in this paragraph were inconsistent
. with the fundamental principle of law and policy that

foreign State-owned vessels were in all circumstances
immune from jurisdiction. The paragraph was there­
fore unacceptable, and would make it very difficult for
some States to become parties to the convention. The
representative of the USSR made a statement that, if
paragraph 2 of article 21 was retained, it would be
absolutely necessary to supplement this paragraph by
a clear and unambiguous provision on its inapplicabil­
ity with regard to State-owned vessels which under
international law should enjoy immunity from foreign
jurisdiction. In the opinion of the representative of
the USSR, the absence of such a supplementary pro­
vision could create serious obstacles for the adopting
of the convention under consideration.

(iii) The removal of an action at the petition of a defend­
ant provided for in the second sentence of the para­
graph could not be given effect under the procedural
laws of many States. That sentence would therefore
be inoperative.

(iv) The deletion of this paragraph would reduce the num­
ber of jurisdictions in which a plaintiff might, at his
option, bring an action arising out of a contract of
carriage. To that extent, the deletion would promote
uniformity as to the competent jurisdictions available
to a plaintiff and reduce "forum shopping".

13. The proposal was opposed on the following grounds:

(i) The provisions of this paragraph did not conflict with
article 7 of the Brussels Convention of 1952 relating
to the Arrest of Seagoing Ships. Paragraph 3 of ar­
ticle 7 of that Convention provided for the case where
parties had agreed to submit the dispute in respect
of which the arrest had been made to the jurisdiction
of a particular court other than the one in which the
arrest had been made and permitted the claimant in
such a case to institute proceedings in the agreed
jurisdiction. Since paragraph 3 of article 23 of the
draft convention required that the bill of lading or
the document evidencing the contract of carriage con­
tain a statement that the carriage was subject to the
provisions of the Convention, the parties would by
that statement have agreed to submit their disputes
to the jurisdictions specified in article 21 of the draft
convention. The jurisdictions specified in article 21
would therefore be agreed jurisdictions within the
meaning of paragraph 3 of article 7 of the Brussels
Convention of 1952.

r International Convention relating to the Arrest of Seagoing
Ships, Brussels, 10 May 1952.

(ii) The paragraph only contemplated that a ship may be
"legally arrested in accordance with the applicable
law" of the State in which the arrest took place. A
foreign State-owned vessel would therefore no.t be ar­
rested by virtue of the provisions of this paragraph
in a jurisdiction which recognized the principle of the
absolute immunity from arrest of foreign State-owned
vessels. Furthermore, it was undesirable to specify in
an international convention that foreign State-owned
vessels were absolutely immune from arrest, because
under the law of some States foreign State-owned ves­
sels engaged in ·purely commercial activities were not
immune from arrest.

(iii) The arrest of a ship was regarded by cargo owners
in some States as the only effective method of en­
for~ing a claim against a foreign carrier. This para­
graph therefore embodied a useful compromise by
protecting the existing right of arrest in such State,
while not creating a right of arrest in States which
became parties to the Convention.

(iv) Retention of the defendant's right to remove the action
to a jurisdiction specified in paragraph 1 of the article
was desirable because the arrest might be made in a
jurisdiction having no connexion. with the contract
of carriage out of which the claimant's action arose.
It would be unfair to require the defendant to defend
the action in such a jurisdiction.

14. After deliberation, the Committee decided to retain
paragraph 2 of article 21, and not to add the proposed new
paragraph.

15. The representative of the USSR stated that he could
not support the decision referred to in paragraph 14 above,
for the reasons set forth in paragraph 12 (ii) above.

16. The proposal noted in paragraph 11 (b) above was
supported on the ground that it created a desirable extension
of the scope of arrest in States which already recognized a
right of arrest. It was also observed that this extension was
not inconsistent with the provisions of the Brussels Convention
of 1952 relating to the Arrest of Seagoing Ships. After delibera­
tion, the Committee decided to adopt this proposal.

Article 21, paragraphs 3 and 4

17. After deliberation, the Committee decided to adopt
the text of these paragraphs, subject to the substitution of
"paragraph 1 or 2" for "paragraphs 1 and 2" in each of the
paragraphs.

Article 21, paragraph 5

18. After deliberation, the Committee decided to retain this
paragraph in its existing wording.

19. Following the deliberations set forth in paragraphs 1
to 18 above, the Committee adopted the following text for
article 21:

"Article 21. Jurisdiction

"1. In a legal proceeding relating to carriage of goods
under this Convention the plaintiff, at his option, may bring
an action in a court which, according to the law of the
State where the court is situated, is competent and within
the jurisdiction of which is situated one of the following
places or ports:

"(a) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

"(b) The place where the contract was made provided
that the defendant has there a place of business, branch or
agency through which the contract was made; or

"(c) The port of loading or the port of discharge; or

"(d) Any additional place designated for that purpose
in the contract of carriage.
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"2. (a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any
port in a contracting State at which the carrying vessel or
any other vessel of the same ownership may have been
legally arrested in accordance with the applicable law of
that State. However, in such a case, at the petition of the
defendant, the claimant must remove the action, at his choice,
to one of the jurisdictions referred to in paragraph 1 of this
article for the determination of the claim, but before such
removal the defendant must furnish security sufficient to
ensure payment of any judgement that may subsequently
be awarded to the claimant in the action;

"(b) All questions relating to the sufficiency or other­
wise of the security shall be determined by the court at the
place of the arrest.

"3. No legal proceedings arising out of the contract of
carriage may be brought in a place not specified in para­
graph 1 or 2 of this article. The provisions of this paragraph
do not constitute an obstacle to the jurisdiction of the con­
tracting States for provisional or protective measures.

"4. (a) Where an action has been brought before a
court competent under paragraph 1 or 2 of this article or
where judgement has been delivered by such a court, no
new action shall be started between the same parties on the
same grounds unless the judgement of the court before which
the first action was brought is not enforceable in the country
in which the new proceedings are brought;

"(b) For the purpose of this article the institution of
measures with a view to obtaining enforcement of a judge­
ment shall not be considered as the starting of a new action;

"(c) For the purpose of this article the removal of an
action to a different court within the same country shall not
be considered as the starting of a new action.

"5. Notwithstanding the provisions of the preceding para­
graphs, an agreement made by the parties after a claim under
the contract of carriage has arisen, which designates the
place where the claimant may bring an action, shall be
effective."

ARTICLE 22

"Article 22. Arbitration

"1. Subject to the rules of this article, parties may pro­
vide by agreement that any dispute that may arise under a
contract of carriage shall be referred to arbitration.

"2. The arbitration proceedings shall, at the option of
the plaintiff, be instituted at one of the following places:

"(a) A place in a State within whose territory is situated

"(i) The port of loading or the port of discharge; or
"(ii) The principal place of business of the defendant or,

in the absence thereof, the ordinary residence of
the defendant; or

"(iii) The place where the contract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

"(b) Any other place designated in the arbitration clause
or agreement.

"3. The arbitrator or arbitration tribunal shall apply
the rules of this Convention.

"4. The provisions of paragraphs 2 and 3 of this ar­
ticle shall be deemed to be part of every arbitration clause
or agreement, and any term of such clause or agreement
which is inconsistent therewith shall be null and void.

"5. Nothing in this article shall affect the validity of
, an agreement relating to arbitration made by the parties

after the claim under the contract of carriage has arisen."

Article as a whole

1. The Committee considered a proposal that the entire
article should be deleted.

2. The deletion of this article was supported on the follow­
ing grounds:

(a) The well-established practice in commercial arbitration
was to determine the place of arbitration by agreement of the
parties to the arbitration agreement. The provisions of this
article, however, were inconsistent with that practice since a
plaintiff could institute arbitration proceedings at anyone of
the places specified in' paragraph 2 (a) even though that was
not the agreed place of arbitration. These provisions were also
inconsistent with the principle that agreements entered into
by parties should be respected by them.

(b) 'The article would defeat the efforts made by many
international bodies to promote arbitration as a means of dis­
pute settlement. The uncertainty as to the place of arbitration
resulting from the many optional places at which a plaintiff
could institute arbitration proceedings would discourage resort
to arbitration.

3. The retention of the article was supported on the fol­
lowing grounds:

(a) The article was a necessary corollary to the protection
given to the plaintiff by article 21 of the Convention. If ar­
ticle 21 were retained but article 22 deleted, clauses conferring
exclusive. jurisdiction on courts only convenient to the de­
fendant, imposed on the plaintiff by the superior bargaining
power of the defendant, would be replaced by clauses similarly
imposed stipulating that all disputes were to be settled by ar­
bitration at a place only convenient to the defendant.

(b) The article was only directed to preventing possible
abuse of arbitration in a limited area, and would not have
adverse consequences on the efforts to promote arbitration in
general as a method of dispute settlement.

4. The Committee also considered a proposal that, as nn
alternative to the deletion· of this article, it should be redrafted
to provide that the options as to the place of arbitration would
only be open to a plaintiff if there was no place of arbitration
agreed upon between the parties.

5. After deliberation, the Committee decided to retain this
article.·
Article 22, paragraph 1

6. The Committee considered a proposal that the paragraph
be amended by the addition of the words "evidenced in writing"
to read as follows:

"1. Subject to the rules of this article, parties may pro­
vide by agreement evidenced in writing that any dispute
that may arise under a contract of carriage shall be referred
to arbitration."

7. This proposal was supported on the ground that an ar­
bitration agreement had the important consequence of ousting
the jurisdiction of courts. It was therefore desirable to require
clear evidence of such an agreement. There was wide agree­
ment that the proposal was useful, and the Committee, after
deliberation, decided to adopt it.

Article 22, paragraph 1 bis

8. The Committee considered a proposal to add the follow­
ing new paragrl\lph to the article as paragraph 1 bis:

"Where a charter-party contains a provision that disputes
arising thereunder shall be referred to arbitration and a bill
of lading issued pursuant to the charter-party does not con­
tain a special annotation providing that such provision shall
be binding upon the holder of the bill of lading, the carrier

• A significant minority of delegations expressed their reser-
vation concerning the present formulation of article 22 and
favoured deletion of the article.
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may not invoke such provision [for the purpose of referring
disputes arising under the bill of lading to arbitration] as
against a holder having acquired the bill of lading in good
faith."

9. It was noted that this proposal was in accord with a
suggestion made by the UNCTAD Working Group on Inter­
national Shipping Legislation that a paragraph to this effect
should be added to the draft convention. There was general
agreement that the proposed new paragraph was desirable. and
the Committee, after deliberation, decided to adopt it with such
drafting changes as may be needed.

Article 22, paragraph 2

10. The Committee considered a proposal that this para­
graph should be modified by providing that the options given
to the plaintiff as to the place for instituting arbitration proceed­
ings should only be available if the parties had not previously
agreed on the place of arbitration. The proposal was supported
on the ground that this would give effect to the autonomy of
will of the parties, which was generally given effect in arbitra­
tion proceedings. The proposal was opposed on the ground
that it would permit a defendant in a superior bargaining posi­
tion to impose on a plaintiff a place of arbitration only con­
venient to the defendant. After deliberation, the Committee
decided not to adopt this proposal.

Article 22, paragraph 3

11. After deliberation, the Committee decided to retain this
paragraph.

Article 22, paragraph 4

12. The Committee considered a proposal that this para­
graph should be deleted on the ground that the Convention
should not interfere with an agreement by the parties, prior
to the arising of a dispute, as to the procedure for arbitration.
The proposal was opposed on the ground that the retention of
this paragraph was necessary to give effect to paragraphs 2
and 3 of the article. After deliberation, the Committee decided
to retain this paragraph.

Article 22, paragraph 5

13. After deliberation, the Committee decided to retain
this paragraph.

14. Following the deliberations set forth in paragraphs 1
to 13 above, the Committee adopted the following text for
article 22:

"Article 22. Arbitration

"1. Subject to the provisions of this article, parties may
provide by agreement evidenced in writing that any dispute
that may arise under a contract of carriage shall be re­
ferred to arbitration.

"2. Where a charter-party contains a provision that dis­
putes arising thereunder shall be referred to arbitration and
a bill of lading issued pursuant to the charter-party does not
contain a special annotation providing that such provision
shall be binding upon" the holder of the bill of lading, the
carrier may not invoke such provision as against a holder
having acquired the bill of lading in good faith.

"3. The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

"(a) A place in a State within whose territory is situated

"(i) The principal place of business of the defendant
or, in the absence thereof, the ordinary residence
of the defendant; or

"(ii) The place where the contract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

"(iii) The port of loading or the port of discharge; or

"(b) Any place designated for that purpose in the ar­
bitration clause or agreement.

"4. The arbitrator or arbitration tribunal shall apply the
rules of this Convention.

"5. The provisions of paragraphs 3 and 4 of this article
shall be deemed to be part of every arbitration clause or
agreement, and any term of such clause or agreement which
is inconsistent therewith shall be null and void.

"6. Nothing in this !Irticle shall affect the validity of an
agreement relating to arbitration made by the parties after
the claim under the contract of carriage has arisen."

ARTICLE 23

Article 23, paragraph 1

"PART VI. DEROGATIONS FROM TIiE CONVENTION

"Article 23. Contractual stipulations

"1. Any stipulation of the contract of carriage or con­
tained in a bill of lading or any other document evidencing
the contract of carriage shall be null and void to the extent
that it derogates. directly or indirectly, from the provisions
of this Convention. The nullity of such a stipulation shall
not affect the validity of the other provisions of the con­
tract or document of which it forms a part. A clause assign­
ing benefit of insurance of the goods in favour of the car­
rier, or any similar clause, shall be null and void."

1. The Committee considered a proposal to delete in this
paragraph any reference to "any other document evidencing
the contract of carriage". In support of the proposal it was
stated that such deletion was justified by the different legal
nature of such contracts when compared with a bill of lading.

2. The Committee, after deliberation, decided not to re­
tain this proposal and adopted paragraph 1 in its present
wording.

Article 23, paragraph 2

"2. Notwithstanding the provlSlons of paragraph 1 of
this article, a carrier may increase his responsibilities and
obligations under this Convention."

3. The Committee adopted paragraph 2 in its present
wording.

Article 23, paragraph 3

"3. When a bill of lading or any other document evi­
dencing the contract of carriage is issued, it shall contain
a statement that the carriage is subject to the provisions
of this Convention which nullify any stipulation derogating
therefrom to the detriment of the shipper or the con­
signee."

4. The Committee considered the following proposals:

(a) That the paragraph should be deleted;

(b) That the paragraph be supplemented by a provision
establishing clearly that the convention applied to a bill of
lading or other document evidencing the contract of carriage
even if the bill of lading or other document did not contain
the statement that the carriage was subject to the provisions
of the convention;

(c) That the words "which nullify any stipulation derogat­
ing therefrom to the detriment of the shipper or the consignee"
should be deleted.

5. In support of the proposal mentioned in paragraph 4 (a)
above, it was argued that the provision in paragraph 3 was
superfluous and the requirement of an express statement went
against the present trend of simplification of trade documents.
The proposal for deletion was opposed on the ground that
the requirement ofa paramount clause was found in other
transport conventions and was useful in certain cases when
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the convention was applicable by virtue of article 2, for
instance where the port of loading was in a contracting State
and where a suit for cargo damages was brought in the port
of destination of a non-contracting State. In such cases the
paramount clause would ensure the application of the con­
vention.

6. The Committee, after deliberation, decided not to re­
tain the proposal for deletion of the paragraph.

7, As regards the proposal mentioned in paragraph 4 (b)
above, the Committee was of the view that the suggested ad­
dition was superfluous in view of the fact that, under article 2
of the convention, the convention would apply even if there
were no express reference in the bill of lading or other docu­
ment evidencing the contract of carriage that the carriage was
subject to the convention. The Committee did not therefore
retain this proposal.

8, As regards the proposal mentioned in paragraph 4 (c)
above, the Committee was of the view that the words "which
nullify any stipulation derogating therefrom to the detriment
of the shipper or the consignee" should be retained since
they contained a useful direction to the courts that were seized
of a case under the convention.

9. The Committee, after deliberation, adopted paragraph 3
in its present wording.

Article 23, paragraph 4

"4. Where the claimant in respect of the goods has
incurred loss as a result of a stipulation which is null and
void by virtue of the present article, or as result of the
omission of the statement referred to in the preceding para­
graph, the carrier shall pay compensation to the extent
required in order to give the claimant full compensation
in accordance with the provisions of this Convention for
any loss or damage to the goods as well as for delay in
delivery. The carrier shall, in addition, pay compensation
for costs incurred by the claimant for the purpose of ex­
ercising his right, provided that costs incurred in the action
where the foregoing provision is invoked shall be determined
in accordance with the law of the court seized of the case."

10. The Committee considered a proposal that this para-
graph be deleted on the ground that its provisions were of
little practical utility and were unclear. Since there was no
support for this proposal, the Committee decided not to retain
it and adopted paragraph 4 in its present wording,

ARTICLE 24

"Article 24. General average

"Nothing in this Convention shall prevent the application
of provisions in the contract of carriage or national law re­
garding general average. However, the rules of this Con­
vention relating to the liability of the carrier for loss of or
damage to the goods shall govern the liability of the carrier
to indemnify the consignee in respect of any contribution
to general average."

1. The Committee considered the following proposals:

(a) That the article should be redrafted to ensure that it
did not override rule D of the York-Antwerp Rules;

(b) That the second sentence of the article should be
redrafted to the effect that the cargo interest would not be
entitled to recover from the carrier a contribution to general
average made as a result of an error in navigation;

(c) That article 24 should be deleted;

(d) That the present text of article 24 should be replaced
by the following text:

"Nothing in this Convention shall prevent the application
of provisions in the contract of carriage or national law

.regarding the adjustment of general average.

"With the exception of article 20, the provisions of this
Convention relating to the liability of the carrier for loss
of or damage to the goods shall also determine whether
the consignee may refuse contribution in general average
and the liability of the carrier to indemnify the consignee
in respect of any such contribution made or any salvage
paid."

2. In the course of the discussions, it was noted that rule D
of the York-Antwerp Rules as revised in Hamburg in 1974
stated that "Rights .to contribution in general average shall
not affected though the event which gave rise to the sacrifice
or expenditure may have been due to the fault of one of the
parties to the adventure; but this shall not prejudice any rem­
edies or defences which may be open against that party for
such fault". It was stated that the over-all effect of article 24
was that if the carrier was liable under the provisions of the
Convention he was required to contribute in general average
and that the right to counter-claim in respect of general
average was governed by the provisions of the convention as
if such counter-claim were a claim arising from loss of or
damage to the goods. However, there were cases where it
was doubtful whether the carrier was liable; if the carrier
was not liable under the convention, an action for recovery
of the contribution would fail since the action was not one
for damages under the convention.

3. There was general agreement that the proposed text,
set forth in paragraph 1 (d) above, was acceptable and. the
Committee agreed with the substance of that proposal. After
deliberation, the Committee adopted the following text of
article 24:

"Article 24. General average

"1. Nothing in this Convention shall prevent the ap­
plication of provisions in the contract of carriage or national
law regarding the adjustment of general average.

"2. With the exception of article 20, the provisions of
this Convention relating to the liability of the carrier for
loss of or damage to the goods shall also determine whether
the consignee may refuse contribution in general average
and the liability of the carrier to indemnify the consignee
in respect of any such contribution made or any salvage
paid."

ARTICLE 25

Article 25, paragraph 1

"Article 25. Other conventions

"1. This Convention shall not modify the rights or duties
of the carrier, the actual carrier and their servants and
agents, provided for in international conventions or national
law relating to the limitation of liability of owners of sea­
going ships."

1. The Committee did not retain the proposal that this
paragraph be deleted and adopted the paragraph in its present
wording.

Al,ticle 25, paragraph 2

"2. No liability shall arise under the provIsions of this
Convention for damage caused by a nuclear incident if the
operator of a nuclear installation is liable for such damage:

"(a) Under either the Paris Convention of 29 July 1960
on Third Party Liability in the Field of Nuclear Energy as
amended by the Additional Protocol of 28 January 1964
or the Vienna Convention of 21 May 1963 on Civil Liability
for Nuclear Damage, or

"(b) By virtue of national law governing the liability for
such damage, provided that such law is in all respects as
favourable to persons who may suffer damage as either the
Paris or Vienna Conventions."
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2. The Committee considered the proposal that the Brussels
Convention on Civil Liability in the Field of Maritime Car­
riage of Nuclear Material of 1971 be added to the conventions
referred to in subparagraph 2 (a). The Committee did not
retain this proposal on the ground that paragraph 2 was es­
sentially concerned with the nature and type of liability
covered by the Paris or Vienna Conventions.

Proposal for a new paragraph 3

3. The Committee considered the following proposal:

"No liability shall arise under the provisions of this Con­
vention for any loss or damage for which the carrier is
liable under the Athens Convention Relating to the Carriage
of Passengers and their Luggage by Sea, 1974."

4. There was general agreement that the convention should
specify that it did not apply to the carriage of passenger
luggage by sea. The suggestion was made that this could ap­
propriately be done by amending the definition of goods in
paragraph 4 of article 1 of the draft convention. The Com­
mittee did not retain this suggestion on the ground that it
was not the nature of the goods, i.e. passenger luggage, that
excluded the application of the convention but the fact that
these goods were carried under a contract of carriage by sea
of a passenger or of a passenger and his luggage. The Com­
mittee, after deliberation, adopted the following new para­
graph 3:

"3. No liability shall arise under the provisions of this
Convention for any loss of, or damage to or delay in delivery
of luggage for which the carrier is responsible under any
international convention or national law relating to the
carriage of passengers and their luggage by sea."

Draft provisions concerning implementation, reservations and
other final clauses

1. The Committee had before it draft provisions concerning
implementation, reservations and other final clauses for the
convention on the carriage of goods by sea, prepared by the
Secretariat (A/CN.9/115).* The Committee did not take any
decision on these draft provisions on the ground that they
could best be considered at the conference of plenipotentiaries
that will be convened to adopt the convention on the carriage
of goods by sea.

2. The Committee recommended that the Commission re­
quest the Secretariat to prepare draft provisions concerning
implementation, reservations and other final clauses for the
convention on the carriage of goods by sea, on the basis of
the draft texts in A/CN.9/115* and the suggestions discussed
at paragraphs 3 to 13, below. The Committee understood that
the Secretariat would send the text of the convention, together
with the draft provisions on final clauses to be prepared by
the Secretariat, to Governments and interested international
organizations for comments so that Governments would have
the opportunity of commenting on the draft provisions on
final clauses. The comments of Governments would be placed
before the conference of plenipotentiaries.

3. It was noted that. the draft final clauses to be prepared
by the Secretariat should include a provision to the effect that
a Contracting State may also apply, by its national legislation,
the rules of the Convention to domestic carriage.

4. Suggestions by representatives in respect of the final
clauses concerned the provisions on the implementation and
entry into force of the convention and the addition of an article
dealing with the special questions arising from intermodal
transport.

(a) Implementation

5. The representative of a State with a federal system of
government (United States) expressed the view that the "fed­
eral state clause" in paragraph 1 of the draft article on im-

'" Reproduced in this volume, part two, IV, 4, infra.

plementationt was unnecessary. The representative of another
federated State (Australia) observed that paragraph 1 would
cause difficulties under the constitution of his country.

6. It was noted that the expanded scope of the draft con­
vention might give rise to certain problems of application in
States with a federal system of government.

(b) Entry illto force

7. The Secretariat was requested to add to the alternatives
presented in A/CN.9/115* on the entry into force of the
draft convention an alternative C focusing on the volume of
goods shipped by ratifying States. It was stated that an al­
ternative on the entry into force of the draft convention based
on the volume of cargo carried was desirable in that it would
reflect that the draft convention was concerned not only with
the interests' of ship-owners, but also with the interests of
shippers.

8. It was observed, however, that it would be difficult to
obtain statistics as to the volume of cargo connected with a
particular State and that a provision on entry into force based
solely on the tonnage of goods shipped from a State would
give undue emphasis to shipments of bulk cargo of relatively
low value. The suggestion was made that a factor to be con­
sidered was the value of the goods shipped.

9. The Secretariat was also requested to add to the alterna­
tives presented in document A/CN.9/115* on the entry into
force of the draft convention an alternative D focusing only
on the number of States ratifying the draft convention. It was

.observed that the number of. required ratifications' would have
to be set high enough to ensure that the draft convention
would only enter into force when ratified by States represent­
ing a significant percentage of commercial shipping in the
world.

10. The Committee considered a suggestion that alterna­
tive A on entry into force in A/CN.9/115,* modelled on
article 49 (1) of the Convention on the Code of Conduct
for Liner Conferences, Geneva, 1974,u should be deleted since
that Convention was only designed to regulate the interests of
shipowners in relations among themselves and the draft con­
vention was intended to take fully into account also the in­
terests of shippers. After deliberation, the Committee decided
that both of the alternatives in A/CN.9/115* on entry into
force, together with the alternatives mentioned at paragraphs 7
and 9 above, should be presented for final decision to the
conference of plenipotentiaries that will be considering the
adoption of the convention on the carriage of goods by sea.

11. Reference was made to the difficulties that might arise
if the draft convention entered into force while a significant

* Reproduced in this volume, part two, IV, 4, infra.
t Paragraph 1 of the draft provision on implementation of

the draft convention reads as follows:
"1. If a Contracting State has two or more territorial units

in which [, according to its constitution,] different systems
of law are applicable in relation to the matters dealt with
in this Convention, it may, at the time of signature, ratifi·
cation, [acceptance, approval] or accession, declare that this
Convention shall extend to all its territorial units or only
to one or more of them, and may amend its declaration by
submitting another declaration at any time."
u Article 49 (1) of the Convention on the Code of Conduct

for Liner Conferences, Geneva, 1974, reads as follows:
"(1) The present Convention shall enter into force six

months after the date on which not less than 24 States, the
combined tonnage of which amounts to at least 25 per cent
of world tonnage, have become Contracting Parties to it
in accordance with article 48. For the purpose of the present
article the tonnage shall be deemed to be that contained in
Lloyd's Register of Shipping, Statistical Tables 1973 table 2
'World fleets - analysis by principal types', in respect of
general cargo (including passenger/cargo) ships and con­
tainer (fully cellular) ships, exclusive of the United States
reserve fleet and the American and Canadian Great Lakes
fleets."
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number of States remained bound by the Brussels Convention
of 1924 or the Brussels Protocol of 1968. It was suggested
that a State ratifying the draft convention should be required
to renounce formally the Brussels Convention of 1924 and
the Brussels Protocol of 1968. It was also suggested that
simultaneous renunciation of these conventions should not be
required.

(c) Suggested addition to the final clauses of article on multi­
modal transport

12. The Committee took note of certain suggestions to add
a new article to the draft provisions concerning implementa­
tion, reservations and other final clauses set forth in A/CN.91
115,* in order to avoid possible conflict between the draft
convention and a future international convention on inter­
national intermodal transport. With this object, draft articles
were presented by the representatives of Australia, the Federal
Republic of Germany and Norway. The new article proposed
by the representative of Australia was, in addition, designed
to ensure that the draft convention applied to the sea-leg of a
contract for muItimodal transport in the absence of an inter­
national convention on muItimodal transport superseding the
draft convention.

13. The texts of the new articles proposed by these rep­
resentatives read as follows:

(a) Australia:

"I. Subject to paragraph 3 hereof, the provisions of this
Convention shall apply to all contracts for the carriage of
goods performance of which requires that the goods be
carried by sea between two different States, but shall so
apply only to the extent of such sea-carriage.

"2. This Convention shall apply to such sea-carriage
as if that sea-carriage were a contract for carriage of goods
by sea between ports in two different States within the
meaning of article 2, paragraph 1, of this Convention.

"3. The operation of this article may be superseded, in
relation to any particular type of contract for the carriage
of goods, by the entry into force of any subsequent Con­
vention, if it is one regulating that type of contract and
if it contains a provision for the supersession of this Con­
vention."

(b) Federal Republic of Germany:

"The provisions of this Convention shall not apply to
carriage of goods by sea in connexion with a multimodal
transport of goods provided that the operator of such trans­
port is liable for the whole transport under an international
convention on muItimodal transport of goods concluded
under the auspices of the United Nations or any of its
specialized agencies or under international law giving effect
thereto."

(c) Norway:

"Nothing in this Convention shall prevent the application
of an international convention relating to contracts for car­
riage of goods by two or more modes of transport concluded
under the auspices of the United Nations or any of its
specialized agencies."

ANNEX II

Report of the Committee of the Whole II relating
to the UNCITRAL Arbitration Rules

I. INTRODUCTION

1. The Committee of the Whole II was established by the
Commission to consider the revised draft set of arbitration
rules for optional use in ad hoc arbitration relating to inter­
national trade (UNCITRAL Arbitration Rules) contained in

*Reproduced in this volume, part two, IV, 4, infra.

.~

document A/CN.9/112.* Section II of this report summarizes
article by article the main points that arose during the delibera­
tions of the Committee in respect of these draft .rules. At the
beginning of the summary of discussions on each article of
the draft rules, the text of that article as it appeared in AI
CN.9/112* is reproduced.

2. In the course of its deliberations, the Committee es­
tablished a number of ad hoc drafting groups for the purpose
of redrafting particular articles or paragraphs of articles.

3. The text of .the UNCITRAL Arbitration Rules as ap­
proved by the Committee is set forth in section III of this re­
port.a

4. The text of a draft decision adopted by the Committee
for submission to the Commission is set forth in section IV
of this report.b

5. The Committee adopted this report at its 19th meeting,
on 23 April 1976.

II. CONSIDERATION BY 11IE COMMITTEE OF 11IE REVISED DRAFT
SET OF ARBITRATION RULES FOR OPTIONAL USB IN ad
hoc ARBITRATION RELATING TO INTERNATIONAL TRADE
(UNCITRAL ARBITRATION RULES)

Title of the arbitration rules

"Revised draft set of arbitration rules for optional use in ad
hoc arbitration relating to international trade (UNCITRAL
Arbitration Rules)".

6. The Committee was of the view that the title should
be modified in order to reflect more accurately various pos­
sible future uses. The Committee therefore decided that the
title of the rules should read "UNCITRAL Arbitration Rules".

Articles 1 alld 2

"Article 1

"1. These Rules shall apply when the parties to a con­
tract, by an agreement in writing which expressly refers to
the UNCITRAL Arbitration Rules, have agreed that dis­
putes arising out of that contract shall be settled in ac­
cordance with these Rules.

"2. 'Parties' mean physical or legal persons, including
legal persons of public law.

"3. 'Agreement in writing' means an arbitration clause in
a contract or a separate arbitration agreement, including an
agreement contained in an exchange of letters, signed by
the parties, or in an exchange of telegrams or telexes.

"4. 'Disputes arising out of that contract' includes dis­
putes, existing or future, that arise out of, or relate to, a
contract concluded between the parties or its breach, termina­
tion or invalidity."

"Article 2

"The parties may at any time agree in writing to modify
any provision of these Rules, including any time-limits es­
tablished by or pursuant to these Rules."

7. The discussion on these articles was centred on the fol­
lowing proposals:

(a) That article 1, paragraph 1, and article 2 be combined;

* Reproduced in this volume, part two, III, 1, infra.
a Sect. III of the report setting forth the text of the

UNCITRAL Arbitration Rules as approved by the Committee
is not reproduced. The changes made by the Commission to the
text of the UNCITRAL Arbitration Rules as approved by the
Committee are noted in chap. V, paras. 52 and 53 of the pres­
ent report, and the text of the UNCITRAL Arbitration Rules
as adopted by the Commission is set forth in chap. V, para. 57.

b Part IV of the report setting forth the text of the draft
decision adopted by the Committee is not reproduced. The
decision adopted by the Commission is set forth in chap. V,
para. 56, of the present report.
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(b) That the requirement of an "agreement in writing" in
article I, paragraph 1, and article 2 be removed and that con­
sequently article I, paragraph 3, should be deleted;

(c) That article 1, paragraph 2, defining "parties" be de­
leted; and

(d) That article I, paragraph 4, defining "disputes arising
out of that contract" be deleted.

8. The Committee was agreed that article I, paragraph 1,
and article 2 should be combined in order to make it clear that,
when agreeing to settle their disputes under the UNCITRAL
Arbitration Rules, the parties could agree to modify any
provision in these Rules.

9. Consideration was given to the desirability of eliminat­
ing the requirement that agreements to arbitrate under the
UNCITRAL Arbitration Rules and agreements by parties to
modify these Rules be made in writing. According to one view,
this question should be left to the applicable national law. Ac­
cording to another view, retention of the writing requirement
was desirable in the interest of certainty as to the applicabil­
ity and any agreed upon modification of the UNCITRAL Rules.
It was also noted that the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards,
and the national arbitration law in most countries, required
that agreements to submit disputes to arbitration be in writing.

10. After deliberation, the Committee decided to retain the
requirement that agreements to arbitrate under the UNCITRAL
Arbitration Rules and agreements to modify these Rules
be in writing. However, the Committee deleted article I,
paragraph 3, which defined the phrase "agreement in writing",
leaving to the applicable national law the determination of
whether the writing requirement was met in a particular case.

11. There was general agreement to delete article I, para­
graph 2, which defined the term "parties" so as to include "legal
persons of public law". The Committee was agreed that the
question whether a "legal person of public law" could enter
into an agreement to submit disputes to arbitration under the
UNCITRAL Arbitration Rules was a matter that should be
left to the applicable national law.

12. The Committee considered the relationship between the
Rules and the provisions of the national law applicable to the
arbitration. It was agreed that the inclusion only in selected
articles of the Rules of a proviso that the particular article
was subject to the national law applicable to the arbitration
would give rise to arguments a contrario in respect of other
articles which did not set forth such a proviso. The Committee
therefore decided to add to article 1 a general reference to
the effect that all provisions in these Rules were subject to the
national law applicable to the arbitration.

13. The Committee considered a proposal to delete as un­
necessary article 1, paragraph 4, which defined the phrase "dis­
putes arising out of that contract". Since the definition of this
phrase was only intended to clarify the types of dispute
that were covered by the agreement to arbitrate under the
UNCITRAL Arbitration Rules, it was decided to modify
article I, paragraph I, so as to accomplish this directly and
to delete article I, paragraph 4.

Article 3, paragraph 1

"1. For the purposes of these Rules a notice, notification,
communication or proposal by one party to the other party
is deemed to have been received on the day on which it is
delivered at the habitual residence or place of business of
-the other party, or if that party has no such residence or
place of business, at his last known residence or place of
business."

14. The discussion of article 3, paragraph 1, concerned
primarily the time and manner of aocomplishing "delivery"
of a notice or other communication to a party.

15. The Committee considered the suggestion that this para­
graph should contain a provision establishing a presumption of

delivery after the passage of a certain period of time. This
suggestion was not adopted on the grounds that presumptions
of delivery should be left to the applicable national law.

16. The proposal that "delivery" be deemed effective when
accomplished in accordance with the national law applicable
at the place of delivery was considered but not retained, since
senders of communications would then have the burden of
knowing the applicable national law at each locality where
a communication may have to be effected dUling the course of
the arbitral proceedings.

17. The Committee decided to retain the suggestion to
clarify the circumstances and method for delivering a com­
munication at the "last known residence or place of business"
of a party.

18. One representative noted that article 3, paragraph 1,
did not prevent reliance by a party on the provisions of the
applicable national law concerning communications.

Article 3, paragraph 2

"2. For the purposes of calculating a period of time
prescribed under these Rules, such period shall begin to run
on the day on which a notice, notification, communication or
proposal is received, and that day shall be counted as the
first day of such period. If the last day of such period is
an official holiday or non-business day at the residence or
place of business of the addressee, the period is extended
until the first business day which follows. Official holidays
or non-business days occurring during the running of the
period of time are included in calculating the period."
19. There was general agreement on the substance of ar­

ticle 3, paragraph 2.

20. The Committee decided, however, that the day on
which a notice or other communication was received should
not be counted in the calculation of a period of time prescribed
under the UNCITRAL Arbitration Rules. It was observed that
this modification was in conformity with the provisions on this
point in most national laws and in the 1974 Convention on the
Limitation Period in the International Sale of Goods.

21. The Committee considered but did not retain the sug­
gestion that the periods of time referred to in these Rules should
be expressed in terms of weeks or months, rather than in terms
of days.

Article 4

"I. The party initiating recourse to arbitration (herein­
after called the 'claimant') shall give the other party (here­
inafter called the 'respondent') notice that an arbitration
clause, or a separate arbitration agreement concluded by
them is invoked.

"2. Arbitral proceedings shall be deemed to commence
on the date on which such notice (hereinafter called 'notice
of arbitration') is delivered at the habitual residence or place
of business of the respondent or, if he has no such residence
or place of business of the respondent, at his last known
residence or place of business.

"3. The notice of arbitration shall include, but need not
be limited to the following:

"(a) The names and addresses of the parties;

"(b) A reference to the arbitration clause or agreement
that is invoked;

"(c) A reference to the contract out of or in relation to
which the dispute arises;

"(d) The general nature of the claim and an indication
of the amount involved, if any;

"(e) The relief or remedy sought;

"(f) A proposal as to the number of arbitrators (i.e. one
or three), if the parties have not previously agreed thereon,"
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22. The consideration of article 4 was focused on the ques­
tion whether the provisions of article 4, dealing with the notice
of arbitration, and of article 17, dealing with the statement of
claim, should be combined. It was stated in support that this
would have the effect of speeding up the arbitral proceedings.

23. Although, after deliberation, the Committee decided not
to amalgamate articles 4 and 17, it approved the suggestion that
claimants be permitted at their option to attach to the notice
of arbitration their statement of claim, and thus meet their
obligation under article 17 of the Rules.

24. The Committee retained the suggestion that, in the in­
terest of speeding up the arbitral proceedings, a claimant should
also be given the option of including in the notice of arbitration
the name of the arbitrator he appointed pursuant to article 8,
paragraph 1, or proposed pursuant to article 7, paragraph 2.

Article 5

"A party may be represented by a counselor agent upon
the communication of the name and address of such person
to the other party. This communication is deemed to have
been given where the notice of arbitration, the statement of
claim, the statement of defence, or a counter-claim is sub­
mitted on behalf of a party by a counselor agent."

25. There was general agreement that the phrase "coun­
sel or agent" gave rise to problems of translation and would be
construed differently in various legal systems. The question was
also raised whether the word "represented" appearing in the
first sentence of article 5 would be viewed as excluding the pos­
sibility that a party be "assisted" by a non-lawyer in the prepara­
tion or presentation of his case. The Committee decided that,
in substance, the first sentence of article 5 should be based on
article VI (8) of the 1966 ECAFE Rules for International
Commercial Arbitration, which read as follows: "The parties
shall have the right to be represented or assisted at the hearing
by persons of. their choice."

26. After deliberation, the Committee did not retain the
suggestion either to delete the second sentence of article 5 or
to require that a person purporting to act on behalf of a party
present a power of attorney from that party.

Article 6
"If the parties have not previously agreed on the number

of arbitrators (i.e. one or three), and if within 15 days after
the receipt by the respondent of the claimant's notice of
arbitration the parties have not agreed that there shall be
only one arbitrator, three arbitrators shall be appointed."

27. The Committee considered the suggestion that, if the
parties falled to agree on the number of arbitrators, article 6
should provide that in such a case the arbitral tribunal would
consist of a sole arbitrator, since arbitral proceedings before a
sole arbitrator were speedier and less expensive.

28. The Committee, after deliberation, decided to retain
article 6 in its present wording on the grounds that arbitral
tribunals established ad hoc to hear international commercial
disputes were customarily composed of three arbitrators.

29. Three representatives expressed their reservation and
noted their preference for the constitution of a tribunal com­
posed of one arbitrator in the case of failure of the parties to
agree on the number of arbitrators.

Article 7, paragraph 1
"I. If a sole arbitrator is to be appointed, such arbitrator

shall be of a nationality other than the nationality of the
parties."
30. The Committee considered the principle set forth in

article 7, paragraph 1, that the sole arbitrator should not be of
the nationality of one of the parties since it fostered the ap­
pearance of impartiality and independence on the part of the
sole arbitrator. In this connexion, it was suggested that the
requirement of different 'nationality should only apply to the
appointment of a sole arbitrator by an appointing· authority..

31. After consideration, the Committee decided to introduce
an element of flexibility by replacing article 7, paragraph 1, with
a provision to the effect that the appointment of a sole arbitra­
tor shall be made having regard to such considerations as were
likely to secure the appointment of a sole arbitrator who would
be impartial and independent, taking into account as well the
advisability of appointing an arbitrator of a different nationality
than that of the parties.

Article 7, paragraphs 2 and 3

"2. The claimant shall, by telegram or telex, propose
to the respondent the names of one or more persons, one
of whom would serve as the sole arbitrator. The parties
shall endeavour to reach agreement on the choice of the sole
arbitrator within 30 days after the receipt by the respondent
of th~ claimant's proposal.

"3. If on the expiration of this period of time the parties
have not reached agreement on the choice of the sole ar­
bitrator, or if before the expiration of this period of time
the parties have concluded that no such agreement can be
reached, the sole arbitrator shall be appointed by the ap­
pointing authority previously designated by the parties. If
the appointing authority previously designated is unwilling or
unable to act as such, or if no such authority has been des­
ignated by the parties, the claimant shall, by telegram or
telex, propose to the respondent the names of one or more
institutions or persons, one of whom would serve as the ap­
pointing authority. The parties shall endeavour to reach
agreement on the choice of the appointing authority within 15
days after the receipt by the respondent of the claimant's
proposaL"
32. The discussion of article 7, paragraphs 2 and 3, was

based primarily on a proposal to simplify the procedure for the
appointment of a sole arbitrator. There was general agreement
that the provisions of the appointment of a sole arbitrator,
whether by agreement of the parties or by an appointing au­
thority, should be simplified.

33. The Committee decided that the claimant and the re­
spondent were to be placed on an equal footing in regard to
the appointment of the sole arbitrator, so that either party
would be empowered to initiate the process of appointment by
proposing the name of a person to serve as the sole arbitrator
or to request the appropriate appointing authority to make
the appointment.

34. The Committee considered whether the method by
which one party communicated to the other party proposals
as to the choice of a sole arbitrator or of an appointing author­
ity shOuld be regulated in the Rules. The Committee, after con­
sidering whether to require that such communication be in
writing, decided to refrain from specifying in the Rules the
methods of communicating the above proposals.

35. The suggestion was made that, in order to accelerate
the process of appointing a sole arbitrator, the parties should
be given only 30 days from the date the respondent received
the notice of arbitration to agree on the choice of a sole ar­
bitrator. After deliberation, the Committee decided not to retain
this suggestion but to provide that the parties be given 30 days
after the receipt by a party of the initial proposal as to the
choice of a sole arbitrator within which to agree on the identity
of the sole arbitrator.

36. There was general agreement that the provisions of
article 7, paragraph 3, concerning the cases where the parties
failed to agree on the choice of the sole arbitrator within the
prescribed period and where they had not previously agreed
on an appointfng authority, should be simplified. The Commit­
tee was agreed that article 7, paragraphs 2 and 3, of the Rules
should be restructured along the following .lines :

·(a) Any party may propose tothe other party the name of
a person who would serve as the sole arbitrator or the name
of an appointing authority which would make such appoint­
ment;
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(b) Within 30 days from the receipt of the proposal by the
other party the parties may agree either on the choice of the
sole arbitrator or on the appointing authority;

(c) If the parties fail to reach agreement within the pre­
scribed 30 days, then resort will be had to the designating au­
thority referred to in article 7, paragraph 4, of the Rules.

37. It was also discussed whether not only institutions like
chambers of commerce but also individuals may be nominated
as an appointing authority. Most of the delegates supported the
idea that the Rules should not contain any definition of the ap­
pointing authority thus leaving its selection to the free discre­
tion of the parties in each particular case.

Article 7, paragraph 4

"4. If on the expiration of this period of time the parties
have not reached agreement on the designation of the ap­
pointing authority, the claimant shall apply for such designa­
tion to:

"(a) The Secretary-General of the Permanent Court of
Arbitration at The Hague, or,

"(b) [Here add an appropriate organ or body to be es­
tablished under United Nations auspices.]

"The authority mentioned under (a) and (b) may require
from either party such information as it deems necessary to
fulfill its function. It shall communicate to both parties the
name of the appointing authority designated by it."

38. The Committee considered the suggestion that a United
Nations body should be established that would either appoint
the sole arbitrator or would designate an appointing authority
to perform this function in cases where the parties failed to
agree both on the choice of the sole arbitrator and the choice
of an appointing authority. After deliberation, the Committee
was agreed that it would suffice if the Rules provided that
the Secretary-General of the Permanent Court of Arbitration
at The Hague could be requested by a party to designate an
appointing authority in such a case. The view was expressed
that resort to the Secretary-General of the Permanent Court
of Arbitration would only occur in rare instances and that
there was therefore no need for the creation of a special
United Nations body for this purpose.

39. The Committee was advised that the Secretary-General
of the Permanent Court of Arbitration would not be prepared
to assume the task of appointing a sole arbitrator directly.
It therefore decided not to retain the suggestion that under
article 7, paragraph 4, the designating authority should ap­
point arbitrators directly.

40. The Committee discussed certain administrative aspects
of addressing a request to the Secretary-General of the Per­
manent Court of Arbitration, such as the costs involved and
the language in which the request and supporting documenta­
tion was to be submitted. The Committee was of the view
that no special provisions were necessary in this respect. The
Secretary of the Commission reported that he had received
a communication from the Secretary-General of the Per­
manent Court of Ar1;Jitration at The Hague stating that no
fees would be charged for this service and that only reimburse­
ment of expenses would be required.

41. The Committee, after deliberation, decided to delete
from article 7, paragraph 4, the two sentences at the end of
the paragraph, since their provisions were considered obvious
and unnecessary. The Committee was also agreed that, as a
consequence of its decision in respect of article 7, paragraphs 2
and 3 (cf. paras. 34 and 38), claimants and respondents were
to have an equal right to invoke the provisions of article 7,
paragraph 4.

Article 7, paragraph 5

"5. The claimant shall send to the appointing authority
a copy of the notice of arbitration, a copy of the contract out

of or in relation to which the dispute has arisen, and a
copy of the arbitration agreement if it is not contained in
the contract."

42. The Committee noted that article 7, paragraph 5, was
applicable in respect of all appointing authorities called upon
to appoint sole arbitrators, regardless of whether the appointing
authority was agreed on by the parties or designated pursuant
to article 7, paragraph 4, of these Rules.

43. There was general agreement that the provision was
useful since the documentation thus obtained by the appoint­
ing authority facilitated 'the appointment by that authority of
a sole arbitrator who was well qualified to hear the particular
dispute.

Article 7, paragraph 6

"6. The appointing authority shall appoint the sole arbi­
trator according to the following list-procedure:

"The appointing authority shall communicate to both
parties an identical list containing at least three names;

"Within 15 days after the receipt of this list. each party
may return the list to the appointing authority after
having deleted the name or names to which he objects
and numbered the remaining names on the list in the
order of his preference;

"After the expiration of the above period of time the
appointing authority shall appoint the sole arbitrator
from among the names approved on the lists returned
to it and in accordance with the order of preference
indicated by the parties.

"If for any reason the appointment cannot be made ac­
cording to this procedure, the appointing authority may
exercise its discretion in appointing the sole arbitrator.

"The appointing authority may require from either party
such information as it deems necessary to fulfil its function."

44. The Committee considered whether the list-procedure
for the appointment of an arbitrator by an appointing authority
envisaged under article 7, paragraph 6, should be retained.

45. According to one view, the list-procedure was considered
useful since it preserved an involvement by the parties in the
appointment of the arbitrator by an appointing authority.
According to another view, the list-procedure was too complex
to be imposed mandatorily on appointing authorities and a
system leaving appointing authorities free to select the method
of appointment was preferable.

46. After deliberation, the Committee decided that article 7,
paragraph 6, should provide that appointing authorities should
use the list-procedure, unless the parties otherwise agreed or
the appointing authority determined that the list-procedure was
not appropriate for the case.

Article 8, paragraph 1

"1. If three arbitrators are to be appointed, each party
shall appoint one arbitrator. The two arbitrators thus ap­
pointed shall choose the third arbitrator who will act as
the president of the arbitral tribuna!."

47. The Committee was agreed that this paragraph, dealing
with the composition of a three-member arbitral tribunal,
should be retained in its present form.

Article 8, paragraph 2

"2. The presiding arbitrator shall be of a nationality
other than the nationality of the parties."

48. The substance of this paragraph was considered by the
Committee when it discussed the similar provision in article 7,
paragraph 1, concerning the sole arbitrator. The Committee
was agreed that the decision taken in respect of article 7.
paragraph 1, should be reflected in the text of article 8. para­
graph 2.
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Article 8, paragraph 3

"3. If within 15 days after the receipt of the claimant's
notification of the appointment of an arbitrator, the respond­
ent has not, by telegram or telex, notified the claimant of
the arbitrator he appoints, the claimant shall.

"(a) If the parties have previously designated an ap­
pointing authority, request that authority to appoint the
second arbitrator;

"(b) If the appointing authority previously designated is
unwilling or unable to act as such, or if no such authority
has been designated by the parties, apply for such designa­
tion to either of the authorities mentioned in article 7,
paragraph 4.

"The appointing authority may exercise its discretion in ap­
pointing the second arbitrator."

49. There was general agreement with the substance of this
paragraph. The Committee was agreed, however, that claimants
and respondents should be treated equally in article 8, para­
graph 3, and that no restrictions should be placed on the
methods to be used by a party to communicate to the other
party the name of the arbitrator he appointed.

Article 8, paragraph 4

"4. If within 15 days after the appointment of the sec­
ond arbitrator the two arbitrators have not agreed on the
choice of the presiding arbitrator, the claimant shall, by
telegram or telex, propose to the respondent the names of
one or more persons, one of whom would serve as the
presiding arbitrator. The parties shall endeavour to reach
agreement on the choice of the presiding arbitrator within
30 days after the receipt by the respondent of the claimant's
proposal."
50. The Committee considered the period of time within

which the two arbitrators appointed pursuant to article 8,
paragraphs 1 to 3, were to agree on the choice of the presid­
ing arbitrator. It was agreed that this choice was extremely
important and the Committee considered it therefore justified
to extend the time-period from 15 to 30 days in order to permit
communication and discussion between the arbitrators.

51. The Committee considered a proposal to modify ar­
ticle 8, paragraph 4, to the effect that if the two arbitrators
failed to agree on the choice of the presiding arbitrator within
the prescribed period of 30 days, the appointment of the
presiding arbitrator would be made by an appointing authority
without requiring the parties to try again to agree on the
choice of the presiding arbitrator. It was stated that such a
requirement would unduly delay the proceedings. After de­
liberation, the Committee decided not to retain this proposal.

52. One representative noted that under the national law
in his country there had to be an "umpire" rather than a
presiding arbitrator.

Article 8, paragraph 5

"5. If on the expiration of this period of time the parties
have not agreed on the choice of the presiding arbitrator,
or if before the expiration of this period of time the parties
have concluded that no such agreement can be reached,
the presiding arbitrator shall be appointed by the appointing
authority previously designated by the parties. If the ap­
pointing authority previously designated is unwilling or
unable to act as such, or if no such authority has been
designated by the parties, the claimant shall, by telegram
or telex, propose to the respondent the names of one or
more institutions or persons, one of whom would serve as
the appointing authority. The parties shall endeavour to
reach agreement on the choice of the appointing authority
within 15 days after the receipt by the respondent of the
claimant's proposal."

53. The substance of this paragraph was considered by
the Committee when it discussed the similar provisions in

article 7, paragraph 3, concerning the appointment of the sole
arbitrator. The Committee was agreed that the decisions taken
in respect of article 7, paragraph 3, should be reflected in the
text of article 8, paragraph 5.

Article 8, paragraph 6

"6. If on the expiration of this period of time, the parties
have not reached agreement on the designation of the ap­
pointing authority, the claimant shall apply to either of the
authorities mentioned in article 7, paragraph 4, for the des­
ignation of ~n al'Pointi~g authority. The authority applied
to may reqUIre from eIther party such information as it
deems necessary to fulfil its function. It shall communicate
!o both par!ies the nam~ ,?f the appointing authority des­
Ignated by It. The appomtmg authority may require from
either party such information as it deems necessary to fulfil
its function."

54. The substance of this paragraph was considered by the
Committee when it discussed the similar provisions in article 7
paragraph 4, concerning the appointment of the sole arbitrator:
The Committee Was agreed that the decisions taken in respect
of article 7, paragraph 4, should be reflected in the text of
article 8, paragraph 6.

Article 8, paragraph 7

"7. The claimant shall send to the appointing authority
a copy of the notice of arbitration, a copy of the contract
out of or in relation to which the dispute has arisen, and a
copy of the arbitration agreement if it is not contained in
the contract."

55. The substance of this paragraph was considered by the
Committee when it discussed the identical provisions in ar­
ticle 7, paragraph 5. The Committee was agreed that the de­
cision taken in respect of article 7, paragraph 5, applied equally
to article 8, paragraph 7.

Article 8, paragraph 8

"8. The appointing authority shall appoint the presiding
arbitrator in accordance with the provisions of article 7,
paragraph 6."

56. Since this paragraph is merely a cross-reference to ar­
ticle 7, paragraph 6, the decisions taken by the Committee in
respect of article 7, paragraph 6, apply equally to article 8,
paragraph 8.

Article 9, paragraph 1

"1. Either party may challenge an arbitrator, including
a sole arbitrator or a presiding arbitrator, irrespective of
whether such arbitrator was:

"Originally proposed or appointed by him, or
"Appointed by the other party or an appointing authority,
or
"Chosen by both parties or by the other arbitrators,

"if circumstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence."
57. The Committee considered and decided to retain the

suggestion that a party should be permitted to challenge the
arbitrator appointed by him only for reasons of which he had
no knowledge at the time the appointment was made.

58. It was agreed that the text of article 9, paragraph I,
should be simplified.

Article 9, paragraph 2

"2. The circumstances mentioned in paragraph 1 of this
article include any financial or personal interest of an ar­
bitrator in the outcome of the arbitration or a family tie
or any past or present commercial tie of an arbitrator with
a party or with a party's counselor agent."
59. The Committee considered the question of the decision

of this paragraph. It was stated that article 9, paragraph 2,
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should be deleted since the general rule on grounds for chal­
lenge contained in article 9, paragraph 1, was sufficient.

60. After deliberation, the Committee decided to delete
article 9, paragraph 2.

Article 9, paragraph 3

"3. A prospective arbitrator shaIl disclose to those who
approach him in connexion with his possible appointment
any circumstances likely to give rise to justifiable doubts
as to his impartiality or independence. An arbitrator, once
appointed or chosen, shaIl disclose such circumstances to
the parties unless they have already been informed by him
of these circumstances."

61. The Committee considered article 9, paragraph 3, and
decided to retain the paragraph in its present wording.

Article 10, paragraph 1

"I. The chaIlenge of an arbitrator shaIl be made within
30 days after his appointment has been communicated to
the challenging party or within 30 days after the circum­
stances mentioned in article 9 became known to that party."

62. The Committee considered the time-limit within which
an arbitrator could be chaIlenged. It was agreed that chaIlenges
should be made expeditiously and that for this reason the
period within which a party could chaIlenge an arbitrator
should be shortened to 15 days.

Article 10, paragraph 2

"2. The chaIlenge shaIl be notified to the other party
and to the arbitrator who is challenged. The notification shaIl
be in writing and shaIl state the reasons for the challenge."

63. The Committee decided to retain this paragraph, sub-
ject to the modification that the challenge must be notified
to all members of a three-member arbitral tribunal and not
only to the arbitrator who was being chaIlenged.

Article 10, paragraph 3

"3. When an arbitrator has been chaIlenged by one
party, the other party may agree to the challenge. The
arbitrator may also, after the chaIlenge, withdraw from
his office. In both cases a substitute arbitrator shall be ap­
pointed or chosen pursuant to the procedures applicable to
the appointment or choice of an arbitrator as provided in
article 7 or 8."

64. It was agreed to retain the substance of this paragraph.

65. The Committee noted that agreement by the other
party to the chaIlenge or to withdrawal by the challenged ar­
bitrator from his office did not necessarily imply an acceptance
or acknowledgement that the reasons for the challenge were
valid. The Committee was also agreed that article 10, para­
graph 3, should be modified in order to make it clear that
when a challenged arbitrator vacated his office in one of the
two ways covered by article 10, paragraph 3, the appointment
process would recommence at the beginning of the procedure
under article 7 or 8 for the appointment of the substitute
arbitrator, even if during the process of appointing the chal­
lenged arbitrator a party had failed to exercise his right to
appoint or to participate in the appointment.

Article 11
"I. If the other party does not agree to the challenge

and the challenged arbitrator does not withdraw, the decision
on the challenge will be made:

"(a) When the initial appointment was made by an ap­
pointing authority, by that authority;

"(b) When the initial appointment was not made by an
appointing authority, but an appointing authority has been
previously designated, by that authority;

"(c) In all other cases, by the appointing authority to
be designated in accordance with the provisions of article 7
or 8.

"2. If, in the cases mentioned under subparagraphs (a),
(b) and (c) of paragraph 1, the appointing authority sus­
tains the challenge, a substitute arbitrator shall be appointed
or chosen pursuant to the procedure applicable to the ap­
pointment or choice of an arbitrator as provided in ar­
ticle 7 or 8 except that, when this procedure would caIl for
the designation of an appointing authority, the appointment
of the arbitrator shall be made by the appointing authority
which decided on the challenge."

66. The Committee considered and decided to retain the
substance of paragraphs 1 and 2 of article 11.

67. It' was noted during the discussion that under the
national law of some States chaIlenges of arbitrators were
decided initially by the arbitral tribunal and finally by the
competent court.

Article 12, paragraph 1

"I. In the event of the death or resignation of an ar­
bitrator during the course of the arbitral proceedings, a
substitute arbitrator shaIl be appointed or chosen pursuant
to the procedure applicable to the appointment or choice
of an arbitrator as provided in article 7 or 8."

68. The Committee adopted this provision without mod­
ifications.

Article 12, paragraph 2

"2. In the event that an arbitrator is incapacitated or
fails to act, the procedure in respect of the challenge and
replacement of an arbitrator as provided in articles 10 and 11
shaIl apply."

69. After deliberation, the Committee decided to retain
the substance of this paragraph.

70. It was noted, however, that the word "incapacitated"
was unduly ambiguous in that it was not clear whether both
physical incapacity, such as a serious illness, and legal incapac­
ity, such as minority or insanity on the part of an arbitrator,
were covered. The Committee was agreed that this word
should be replaced by an objective statement establishing that
article 12, paragraph 2, extended to all circumstances that
made it legally or physically impossible for an arbitrator to
perform his functions.

Article 12, paragraph 3

"3. If the sole or presiding arbitrator is replaced, any
hearings held previously shaIl be repeated. If any other
arbitrator is replaced, such prior hearings may be repeated
at the discretion of the arbitral tribuna!."
71. There was general agreement that this paragraph

should constitute a separate article and should extend to the
replacement of arbitrators under both article 11 and article 12
of the Rules.

72. The view was expressed that the Rules should provide
that, unless the parties agreed otherwise, all hearings would be
repeated if any arbitrator was replaced. According to another
view, such a provision was undesirable since it would delay
the proceedings and increase the costs of arbitration.

73. The Committee also considered a suggestion that hear­
ings held previously should be repeated mandatorily only
where the sole arbitrator was replaced, and that in all other
cases the question whether prior hearings should be repeated
should be left to the discretion of the arbitral tribuna!.

74. After deliberation, the Committee decided to retain
the provision that hearings· held previously were to be repeated
if the sole or presiding arbitrator was replaced and that such
hearings would be repeated at the discretion of the arbitral
tribunal if any other arbitrator was replaced.
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Article 13

"Where, in connexion with the appointment of arbitrators,
the names of one or more persons are proposed by the
parties or by an appointing authority, their full names,
addresses and their nationality shall be furnished, together
with, as far as possible, a description of their qualifications
for appointment as arbitrator."
75. After deliberation, the Committee decided to retain

the substance of this article but to place it immediately after
article 8 in the Rules.

Article 14, paragraph 1

"I. Subject to these Rules, the arbitrators may conduct
the arbitration in such manner as they consider appropriate,
provided that the parties are treated with equality and with
fairness."
76. It was agreed that the concept of "fairness" concerning

the treatment of the parties by the arbitrators required am­
plification. The Committee decided that an explanatory clause
should be added to article 14, paragraph 1, to the effect that
the arbitrators had to grant each party full opportunity to
present his case and to participate in every stage of the ar­
bitral proceedings.

77. It was suggested that article 14 should contain a pro­
vision empowering the arbitrators to delegate to the appointing
authority or to the Secretary of the arbitral tribunal the ad­
ministrative and secretariat tasks that· arose during the course
of arbitral proceedings. The Committee decided not to retain
this suggestion on the ground that such a provision was un­
necessary because of the discretion granted to the arbitrators
under article 14, paragraph 1, to "conduct the arbitration in
such manner as they consider appropriate". It was noted that
the Rules do not preclude such delegation.

Article 14, paragraph 2

"2. If either party so requests, the arbitrators shall hold
hearings for the presentation of evidence by witnesses, in­
cluding expert witnesses, or for oral argument. In the
absence of such a request, the arbitrators shall decide
whether to hold such hearings or whether the proceedings
shall be conducted solely on the basis of documents and
other written materials."
78. The Committee considered the question of the cir­

cumstances under which the arbitrators were to hold hearings
during the course of the arbitral proceedings.

79. It was suggested that as a general rule the arbitrators
should hold hearings unless both parties requested that no
hearings be held. The suggestion was also made that, in the
absence of a request for hearings by both parties, the arbitra­
tors should have discretion to decide whether to hold hearings.
The Committee decided to retain the compromise solution
contained in article 14, paragraph 2, and to specify that either
party could request at any stage of the arbitral proceedings
that hearings be held.

Article 14, paragraph 3

"3. All documents or information supplied to the ar­
bitrators by one party shall at the same time be com­
municated by that party to the other party."
80. The Committee considered the suggestion that this

paragraph should provide that any information supplied to
the arbitrators by a party could only be acted upon by them
if it was shown to have also been communicated to the other
party. This suggestion was not adopted on the grounds that
it would create serious problems in practice for arbitrators.
The Committee decided to retain article 14, paragraph 3, in
its present wording.

Article 15, paragraph 1
"I. Unless the parties have agreed upon the place where

the arbitration is to be held, such place shall be determined
by the arbitrators."

81. The Committee considered the desirability of adding
to this paragraph a provision describing one or more of the
factors that the arbitrators had to take into account when
deciding upon the place of arbitration in cases where the
parties failed to make this choice.

82. The view was expressed that article 15, paragraph 1,
should advise the arbitrators that in selecting the place of
arbitration they should pay regard to the requirements of the
particular arbitration. According to another view, however,
such a provision would be too restrictive, since the arbitrators
also had to consider, inter alia, their own convenience and,
even more importantly, the costs involved.

83. The Committee decided to add wording to article 15,
paragraph 1, which would indicate that, when called upon to
select the place of arbitration, the arbitrators should have
regard to the particular circumstances of the arbitration.

Article 15, paragraph 2

"2. The arbitrators may determine the locale of the
arbitration within the country or city agreed upon by the
parties. They may hear witnesses and hold interim meetings
for consultation among themselves at any place they deem
appropriate, having regard to the exigencies of the ar­
bitration."

84. After considering drafting suggestions, the Committee
decided to retain the substance of article 15, paragraph 2.

Article 15, paragraph 3

"3. The arbitrators may meet at any place they deem
appropriate for the inspection of goods, other property or
documents. The parties shall be given sufficient notice to
enable them to be present at such inspection."

85. After deliberation, the Committee decided to retain
article 15, paragraph 3, in its present wording.

Article 15, paragraph 4

"4. The award shall be made at the place of arbitration."

86. The Committee considered whether the present word­
ing of the paragraph required that arbitral awards be decided
upon, written and signed by all the members of the arbitral
tribunal at the place of arbitration. It was noted that often
in arbitral practice the arbitrators departed from the place
of arbitration upon the conclusion of their deliberations and
then wrote and signed the award at localities other than the
place of arbitration.

87. The Committee noted that article 15, paragraph 4,
was intended to ensure compliance with the 1958 New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards and for that reason closely followed its lan­
guage. In order to foster the recognition and enforcement of
arbitral awards under that Convention, the Committee decided
to retain in substance the present text of article 15, para­
graph 4.

88. The Committee did not adopt a suggestion that ar­
ticle 15, paragraph 4, be incorporated in article 27 of these
Rules, which dealt with the form and effect of arbitral awards.
It was noted that the place of arbitration was important also
in respect of matters other than the form and effect of arbitral
awards, such as the determination of the applicable procedural
law governing the conduct of the arbitral proceedings.

Article 16, paragraphs 1 and 2

"I. Subject to an agreement by the parties, the arbitra­
tors shall promptly after their appointment, determine the
language or languages to be used in the proceedings. This
determination shall apply to the statement of claim, the
statement of defence and any further written statements
and, if oral hearings should take place, to the language or
languages to be. used in such hearings.
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"2. Arbitrators may order that any documents annexed

to the statement of claim or statement of defense, and any
supplementary documents or exhibits submitted in the course
of the proceedings, delivered in their original language, shall
be accompanied by a translation into the language or
languages agreed upon by the parties or determined by the
arbitrators."

89. The Committee, after deliberation, decided to retain
article 16 in its present wording.

90. It was noted that in cases where the arbitrators selected
the language or languages to be used in the arbitral proceed­
ings, the arbitrators could consult with the parties before
reaching their decision.

Article 17, paragraph 1

"I. Within a period of time to be determined by the
arbitrators, the claimant shall communicate his statement
of claim in writing to the respondent and to each of the
arbitrators. A copy of the contract, and of the arbitration
agreement if not contained in the contract, shall be annexed
thereto."

91. The Committee, after deliberation, retained the sub­
stance of this paragraph. However, as a result of its decision
taken in regard to article 4, the Committee decided to modify
article 17, paragraph 1, to the effect that no statement of
claim would have to be submitted under article 17 if a claimant
had annexed such a statement to his notice of arbitration.

Article 17, paragraph 2

"2. The statement of claim shall include the following
particulars :

"(a) The names and addresses of the parties;

"(b) A statement of the facts supporting the claim;

"(c) The points at issue;

"(d) The relief or remedy sought.

"The claimant may annex to his statement of claim all
documents he deems relevant or may add a reference to
the documents he will submit."

92. The discussion of this paragraph centred on the ques­
tion whether the claimant should be required to include in his
statement of claim a full statement of the facts he relied on
for his claim and a summary of the evidence supporting these
facts. It was argued that such a requirement would speed up
the arbitral proceedings by permitting early discovery of the
evidence the other party intended to adduce. According to
another view, however, such a requirement would be imprac­
tical and serve no useful purpose, since it was only after the
exchange of the statement of claim and the statement of de­
fense that the parties could realistically decide upon the
evidence that they would be relying on to support their re­
spective positions.

93. The Committee decided against the imposition of a rule
mandating that the claimant include in his statement of claim
a summary of the evidence on which he intended to rely to
support his claim. It was agreed, however, to add a paragraph
to article 20, specifically authorizing the arbitrators to demand
from the parties a summary of the evidence supporting the
facts set forth by that party in his statement of claim or state­
ment of defence.

94. The Committee did not retain a suggestion that the
claimant should be required, under article 17, paragraph 2, to
annex to the statement of claim the documents or a list of
the documents on which he relied. The Committee was how­
ever agreed that the claimant should. be permitted, at his
option, .to include a reference "to the documents or other
evidence"· which he intended to present.

Article 17, paragraph J

"3. During the course of the arbitral proceedings, the
claim may, with the permission of the arbitrators, be sup­
plemented or altered, provided the respondent is given the
opportunity to exercise his right of defence in respect of
the change."

95. The Committee considered the desirability of retaining
this paragraph. According to one view, the claimant should
be given the right to supplement or alter his claim without
requiring the permission. of the arbitrators. According to an­
other view, the provision requiring that the claimant obtain the
permission of the arbitrators before being permitted to amend
his claim served a useful purpose, since it prevented the
claimant from delaying the arbitral proceedings by repeatedly
amending his claim.

96. It was agreed to restructure article 17, paragraph 3,
so that it would in general terms authorize a claimant to sup­
plement or alter his claim, but would also provide that a claim
could not be amended if the amended claim fell outside the
scope of the arbitration clause or separate arbitration agree­
ment or if the arbitrators determined that the particular amend­
ment was inappropriate.

97. One representative noted his reservation regarding the
provisions of article 17, paragraph 3, and expressed his prefer­
ence for a system which did not permit a claimant to supplement
or alter his claim.

Article 18, paragraph 1

"I. Within a period of time to be determined by the
arbitrators, the respondent shall communicate his statement
of defence in writing to the claimant and to each of the
arbitrators."

98. After considering whether to include in this paragraph
a minimum period that the arbitrators were to grant to the
respondent for the communication of his statement of defence,
the Committee decided to retain this paragraph in its present
wording.

Article 18, paragraph 2

"2. The statement of defence shall reply to the par­
ticulars (b), (c) and (d) of the statement of claim (ar­
ticle 17, para. 2). The respondent may annex to his state­
ment the documents on which he relies for his defence or
may add a reference to the documents he will submit."

99. The Committee was agreed to retain the substance of
this paragraph. However, consequent upon the decision taken
concerning article 17, paragraph 2 (see para. 94 above), the
Committee decided to modify article 18, paragraph 2, so as
to permit the respondent to make a reference in his statement
of defence to the "documents or other evidence" that he in­
tended to submit.

Article 18, paragraph 3

"3. In his statement of defence the respondent may make
a counter-claim arising out of the same contract or rely
on a claim arising out of the same contract for the purpose
of a set-off."

100. The Committee considered the question whether the
respondent should be permitted to assert a counter-claim or
set-off subsequent to the time when he communicated his
statement of defence.

101. The view was expressed that counter-claims and claims
relied on as set-offs should only be considered by arbitral
tribunals if they were raised in the statement of defence and
that therefore, paragraph 3 should be retained in its present
wording. In order to accord to respondents the flexibility en­
joyed by claimants to amend their claims under article 17,
paragraph 3, it was suggested on the other hand,. that ar­
ticle 18, paragraph 3, should provide that a· counter-elaim or
set-off could be raised in the statement of defence "or ata
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later stage in the arbitral proceedings if the arbitrators decided
that the delay was justified under the circumstances".

102. After consideration of this question the Committee
decided to modify article 18, paragraph 3, so that a respondent
would be permitted to assert a counter-claim or set-off sub­
sequent to the time when he communicated his statement of
defence, provided that the arbitrators found that the delay in
raising the counter-claim or set-off was justified.

Article 18, paragraph 4

"4. The provisions of article 17, paragraphs 2 and 3,
shall apply to a counter-claim and a claim relied on for
the purpose of a set-off."

103. The Committee considered the desirability of per­
mitting respondents to amend or supplement their statements
of defence.

104. According to one view, respondents should be per­
mitted to amend their statements of defence, with the permis­
sion of the arbitrators, in the same way and under the same
conditions as claimants were permitted under article 17, para­
graph 3, to amend their statements of claim. According to
another view, respondents should not be given this right be­
cause of the likelihood that it would be used to delay the
proceedings and to increase the costs of arbitration.

105. After deliberation, the Committee was agreed that
since claimants had the right to amend their statement of
claim, respondents should be given the right to amend their
statement of defence. The Committee also decided to include
the provisions on the right to amend or supplement claims
and defences in a new article 18 bis and, consequently, to
delete article 17, paragraph 3, and to retain in article 18,
paragraph 4, only a cross-reference to article 17, paragraph 2.

106. One representative noted his reservation and expressed
his preference for not permitting any amendment of claims
or defences.

Article 19, paragraphs 1 and 2

"1. The arbitrators shall have the power to rule on
objections that they have no jurisdiction, including any
objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

"2. The arbitrators shall have the power to determine
the existence or the validity of the contract of which an
arbitration clause forms a part. For the purposes of ar­
ticle 19, an arbitration clause which forms part of a con­
tract and which provides for arbitration under these Rules
shall be treated as an agreement independent of the other
terms of the contract. A decision by the arbitrators that
the contract is null and void shall not entail ipso ;ure the
invalidity of the arbitration clause."

107. After deliberation, the Committee decided to retain
the present wording of article 19, paragraphs 1 and 2.

Article 19, paragraph 3

"3. A plea that the arbitrators do not have jurisdiction
shall be raised not later than in the statement of defence or,
with respect to a counter-claim, in the reply to the counter­
claim. If such a plea is raised at a later stage, the arbitra­
tors may nevertheless admit the plea, provided the delay
in raising it is justified under the circumstances."

108. The Committee considered the suggestion that the
second sentence in this paragraph, dealing with the raising
of a plea alleging lack of jurisdiction of the arbitrators later
than in the statement of defence, was unnecessary and should
be deleted. It was noted that the substance of this sentence
was already contained in new article 18 bis, which permits
modification of the defence, and article 14, paragraph 1, which
gives to the arbitrators the discretion to "conduct the arbitra­
tion in such manner as they consider appropriate".

109. The Committee was agreed that the second sentence
of article 19, paragraph 3, be deleted,

Article 19, paragraph 4

"4. The arbitrators may rule on such a plea as a pre­
liminary question, or they may proceed with the arbitration
and rule on it in their final award,"

110. The Committee considered the suggestion that ar­
bitrators should be required to rule on pleas alleging their
lack of jurisdiction as preliminary questions. It was stated that
adoption of the suggestion would result in substantial savings
to the parties in cases where the arbitrators upheld pleas as
to their jurisdiction. It was observed, in reply, that the flexibility
granted to the arbitrators under the present wording of ar­
ticle 19, paragraph 4, was preferable, since it corresponded
to provisions on this point in international conventions and
many national laws.

111. The Committee, after deliberation, decided to retain
the flexibility granted to the arbitrators under article 19, para­
graph 4, to rule on pleas as to their jurisdiction either as a
preliminary question or in their final award, but that the para­
graph should specify that as a general rule the arbitrators
should rule on such pleas as preliminary questions.

Article 20, paragraph 1

"1. The arbitrators shall decide what further written
statements, in addition to the statement of claim and the
stalement of defence, shall be required from the parties
or may be presented by them, and shall fix the periods of
time for communicating such statements. However, if the
parties agree on a further exchange of written statements,
the arbitrators shall receive such statements."

112. The Committee decided to retain the first sentence
of this paragraph in its present wording but to delete the sec­
ond sentence dealing with the exchange of pleadings between
the parties (replique and duplique) in addition to the exchange
of the statements of claim and defence. There was general
agreement that the arbitrators should have the discretion to
admit such further pleadings upon a request from only one
party and that therefore the second sentence of article 20,
paragraph 1, should be deleted.

Article 20, paragraph 2

"2. If in the statement of defence a counter-claim is
raised, the arbitrators shall afford the claimant an oppor­
tunity to present a written reply of such claim."

113. The Committee was agreed that article 18 already
covered the matter dealt with in article 20, paragraph 2, and
that therefore this paragraph should be deleted.

Article 20, paragraph 3

"3. At any time during the arbitral proceedings the ar­
bitrators may require the parties to produce supplementary
documents or exhibits within such a period of time as the
arbitrators shall determine."

114. The Committee considered a suggestion that this
paragraph should be deleted since under the general provision
of article 14, paragraph 1, the arbitrators were already author­
ized to require that the parties furnish documents or other
evidence during the course of the arbitral proceedings.

115. The Committee, after deliberation, was of the opinion
that article 20, paragraph 3, was useful and that its substance
should therefore be retained. The Committee decided, how­
ever, that since paragraph 3 concerned the right of the ar·
bitrators to demand that the parties furnish documents or other
evidence, while paragraph 1 of this article concerned their
right to demand further written pleadings from the parties,
paragraph 3 of article 20 should be placed in a separate
article that would appear immediately following article 20.
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116. The Committee was agreed that the new article
should be supplemented by:

(a) A paragraph stating the general principle that each
party had the burden of proving the facts on which he relied
in his claim or in his defence;

(b) A paragraph making it clear that the arbitrators could
require from each party a summary of the documents and
other evidence which that party intended to present in support
of his claim or defence.

117. The CO?f.-littee further decided that the substance of
article 21 should be added to article 20 as a separate para­
graph, so that article 20 would consist of the first sentence
of the present paragraph 1 of article 20 and of the substance
of the present article 21.

118. The Committee agreed that in order to prevent sur­
prise at hearings the arbitral tribunal may require delivery in
advance to the other party and to the arbitral tribunal of a
summary of the documents and other evidence which a party
intends to present.

Article 21

"The periods of time fixed by the arbitrators for the com­
munication of written statements should not exceed 45 days,
and in the case of the statement of claim, 15 days. How­
ever, the arbitrators may extend the time-limits if they
conclude that an extension is justified."

119. After considering the desirability of shortening the
maximum period of time that the arbitrators should normally
grant to the parties for the communication of written state­
ments from 45 days to 30 days, the Committee decided to
retain the 45-day period.

120. The Committee was agreed that this article should
not contain any special provision concerning the communica­
tion of the statement of claim.

Article 22, paragraph 1

"1. In the event of an oral hearing, the arbitrators shall
give the parties adequate advance notice of the date, time
and place thereof."

121. After deliberation, the Committee decided to retain
the present wording of this paragraph.

Article 22, paragraph 2

"2. If witnesses are to be heard, at least 15 days before
the hearing each party shall communicate to the arbitrators
and to the other party the names and addresses of the wit­
nesses he intends to present and the language in which such
witnesses will give their testimony."

122. Consideration was given to a proposal to add to this
paragraph a provision that would require that a party, at least
15 days before a hearing, communicate to the arbitrators and
to the other party not only the names and addresses of the
witnesses that party intended to present at the hearing but also
the subjects concerning which the witnesses would be asked
to testify. .

123. The Committee was of the view that such informa­
tion prior to a hearing as to the subjects on which witnesses
would be testifying at the hearing was useful in that it per­
mitted the arbitrators and the other party to properly prepare
for the hearing and it therefore adopted this suggestion.

Article 22, paragraph 3

"3. The arbitrators shall make arrangements for the
interpretation of oral statements made at a hearing and
for a verbatim record of the hearing if either is deemed

.necessary by the arbitrators under the circumstances of
the case, or if the parties have agreed thereto and have
communicated such agreement to the arbitrators at least 15
days before the hearing."

124. The Committee considered the suggestion that this
paragraph should be deleted on the ground that its subject­
matter was already adequately dealt with by the provisions
of article 16 on the language to be used in the arbitral pro­
ceedings and of article 14, paragraph 1, on the discretion
granted to the arbitrators as to the conduct of the arbitration.

125. There was general agreement that the provisions of
article 22, paragraph 3, were useful, because the important
matters covered by it, i.e. arrangements by the arbitrators for
translation services and for the maintaining of an official
record, were not' mentioned specifically in the Rules anywhere
else. The Committee therefore decided to retain the substance
of article 22, paragraph 3. Although the Committee changed
the words "verbatim record" to "record", it was agreed that
verbatim records were not thereby precluded.

Article 22, paragraph 4

"4. Hearings shall be held ill camera unless the parties
agree otherwise. With the consent of the parties, the ar­
bitrators may permit persons other than the parties and
their counselor agent to be present at the hearing. The
arbitrators may require the retirement of any witness or
witnesses during the testimony of other witnesses. Arbitra­
tors are free to determine the manner in which witnesses
are interrogated."

126. There was general agreement that the second sen­
tence in this paragraph, providing that with the consent of
the parties the arbitrators could permit persons other than the
parties .or persons connected with one of the parties to be
present at a hearing, should be deleted since its content was
subsumed in the more general rule found in the first sentence,
which established that hearings would be held in camera
unless the parties agreed otherwise.

127. Consideration was given to the question whether
witnesses should be excluded from a hearing during the tes­
timony of other witnesses. It was noted that in some legal
systems witnesses were permitted to be present only when
testifying, while in other legal systems witnesses, particularly
expert witnesses, were not formally excluded. The Committee
decided to retain the third sentence of article 22, paragraph 4,
which provided that the arbitrators could require that witnesses
not be present during the testimony of other witnesses.

128. The Committee also considered the manner in which
witnesses could be examined at a· hearing. It was agreed that
the arbitrators should have full discretion to decide upon the
manner in which witnesses were to be examined and that
therefore the substance of the last sentence in article 22,
paragraph 4, should be retained.

Article 22, paragraph 5

"5. Evidence of witnesses may also be presented in the
form of written statements signed by them."

129. The Committee considered a suggestion advocating
the deletion of this paragraph on the ground that in some legal
systems evidence of witnesses had to be presented by those
witnesses in person. After deliberation, the Committee decided
to retain article 22, paragraph 5, because the presentation of
evidence by written statements of witnesses may sometimes
be advantageous.

Article 22, paragraph 6

"6. The arbitrators shall determine the admissibility,
relevance and materiality of the evidence offered."

130. The Committee decided to retain the substance of
this paragraph. The Committee also decided to clarify that
the arbitrators had complete discretion to decide on the weight
they would give to the evidence offered, in addition to the
discretion they had to determine the admissibility, relevance
and materiality of such evidence.
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Article 23, paragraphs 1 and 2

"1. At the request of either party, the arbitrators may
take any interim measures they deem necessary in respect
of the subject-matter of the dispute, including measures
for the conservation of the goods forming the subject­
matter in dispute, such as ordering their deposit with a
third person or the sale of perishable goods.

"2. Such interim measures may be established in the
form of an interim award. The arbitrators shall be en­
titled to require security for the costs of such measures."

131. After deliberation, the Committee decided to retain
paragraphs 1 and 2 of article 23 in their present wording.

Article 23, paragraph 3

"3. A request for interim measures may also be ad­
dressed to a judicial authority. Such a request shall not be
deem~d incompatible with the arbitration agreement, or as
a waiver of that agreement."

132. After considering drafting suggestions concerning the
wording of this paragraph, the Committee was agreed to retain
the substance of article 23, paragraph 3, and to combine its
provisions into a single sentence.

Article 24, paragraphs 1, 2 and 3

"I. The arbitrators may appoint one or more experts
to report to them, in writing, on specific issues to be deter­
mined by the arbitrators. A copy of the expert's terms of
reference, established by the arbitrators, shall be com­
municated to the parties.

"2. The parties shall give the expert any relevant in­
formation or produce for his inspection any relevant docu­
ments or goods that he may require of them. Any dispute
between a party and such expert as to the relevance of the
required information or production shall be referred to the
arbitrators for decision.

"3. Upon receipt of the expert's report, the arbitrators
shall communicate a copy of the report to the parties who
shall be given the opportunity to express, in writing, their
opinion on the report. A party shall be entitled to examine
any document on which the expert has relied in his report."

133. After deliberation, the Committee decided to retain
the present wording of paragraphs I, 2 and 3 of article 24.

Arti(:/e 24, paragraph 4

"4. At the request of either party the expert, after
delivery of the report, may be heard at a hearing where
the parties and their counselor agent shall have the op­
portunity to be present and to interrogate the expert. At
this hearing either party may present expert witnesses in
order to testify on the points at issue. The provisions of
article 22 shall be applicable to such proceedings."

134. Consideration was given to the desirability of re­
taining the second sentence of this paragraph, authorizing either
party to present expert witnesses. The Committee was of the
view that this sentence should be maintained, since it served
to inform the parties of their right to present experts as
witnesses without, however, inferring that the parties could
present expert witnesses only at those hearings at which
experts appointed by the arbitrators were testifying.

135. As a result of its decision in article 5 of the Rules
to eliminate reference to the "counselor agent" of the parties,
the Committee deleted this phrase from the first sentence of
article 24, paragraph 4. With this modification, the Committee
retained the provisions of article 24, paragraph 4.

Article 25, paragraph 1
."I. If the claimant, within the period of time determined

by the arbitrators under article 17, fails to communicate his
statement of claim, the arbitrat.ors may afford the· claimant

a further period of time to communicate his statement
of claim. If, within such further period of time, he fails
to c~mmunicate his state~ent of claim without showing
suffiCient cause for such failure, the arbitrators shall issue
an order for the discontinuance of the arbitral proceedings."

.136. There was general agreement that the language of
thiS paragraph should be modified to indicate more clearly
that the sanction envisaged in the second sentence of this
paragraph for failure to communicate the statement of claim
was the termination of the arbitral proceedings. It was noted
that s.uch termination would not be based on the merits of
the dispute and that therefore the claimant was not barred
from commencing new arbitral proceedings.

137. The Committee was of the view that the costs of an
arbitratio,n that was terminated by reason of the claimant's
failure to submit his statement of claim should in principle
be borne by the claimant and that article 33 dealing with the
determination and apportionment of the costs of arbitration
should be amended to cover the termination of arbitral pro­
ceedings pursuant to article 25, paragraph I.

Article 25, paragraph 2

"2. If the respondent, within the period of time deter­
mined by the arbitrators under article 18 fails to com­
municate his statement of defence without showing sufficient
cause for such failure, the arbitrators may proceed with
the arbitration."

138. The Committee was agreed that respondents should
be accorded the same right to an extension of the time for
the communication of the statement of defence as was ac­
corded to claimants under article 25, paragraph 1 for the
communication of the statement of claim. '

139. The Committee decided to combine into one para­
graph the provisions of paragraphs 1 and 2 of article 25, in
order to ensure that claimants and respondents would have
the same opportunity to obtain an extension of the period
initially fixed by the arbitrators for the communication, respec­
tively, of the statement of claim or the statement of defence.

Article 25, paragraph 3

"3. If one of the parties fails to appear at a hearing duly
called under these Rules, without showing sufficient cause
for such failure, the arbitrators shall have power to proceed
with the arbitration, and such proceedings shall be deemed
to have been conducted in the presence of all parties."

140. The Committee was of the view that the rule of con-
struction set forth in this paragraph was unnecessary and
should not be retained. It was emphasized that the sanction
for such non-appearance lay in the authorization granted to
the arbitrators "to proceed with the arbitration".

141. Subject to this deletion, the Committee was agreed
to retain the substance of article 25, paragraph 3.

Article 25, paragraph 4

"4. If one of the parties, after having been duly notified,
fails without showing sufficient cause, to submit documentary
evidence when an award is to be made solely on the basis
of documents and other written materials, the arbitrators
may make the award on the evidence before them."

142. After considering drafting suggestions concerning the
wording of this paragraph, the Committee decided to retain
the substance of article 25, paragraph 4.

Article 26

"A party who knows that any provlSlon of, or require­
ment under, these Rules has not been complied with and
yet proceeds with the arbitration without promptly stating
his objection to such non-compliance, shall be· deemed to
have waived his right to object."
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143. The Committee considered the desirability of adding
to article 26 the concept of constructive waiver by a party
who "should have known" that a requirement under the Rules
has not been complied with.

144. The view was expressed that such an addition would
be useful in order to avoid the difficulty of proving the time
when a party first "knew" that a provision of the Rules was
violated. It was noted that a number of other sets of procedural
rules intended for international commercial arbitration con­
tained provisions on constructive waiver.

145. According to another view, article 26 should not be
extended to cover constructive waiver by a party who "should
have known" that the Rules were being violated, since the
parties were assumed to know the Rules under which they
had agreed to arbitrate.

146. After deliberation, the Committee decided to retain
the present wording of article 26, and not to add a provision
dealing with constructive waiver. The Committee was of the
view that the article served a useful purpose in that it was
designed to protect the validity of the arbitral proceedings
or of the ensuing award against allegations of minor violations
of the procedures established in the Rules.

147. It was suggested that, since article 26 on waiver ap­
plied to all provisions in the UNCITRAL Arbitration Rules,
it should be placed in the part of the Rules entitled Section I:
Introductory Rules. After deliberation, the Committee decided
to keep article 26 where it now appeared in the Rules, since
in practice it would be invoked primarily in connexion with
violations of provisions in the Rules that occurred during the
conduct of the arbitral proceedings.

Proposed additions to section lIT: arbitral proceedings

(a) Termination of hearings

148. The Committee considered the desirability of adding
an article 25 bis to section III of the Rules on the termination
of hearings. It was suggested that such an article should pro­
vide that after giving sufficient notice to the parties, the ar­
bitrators were empowered to declare that hearings and the
taking of evidence were closed, while retaining the right to
reopen the hearings if they considered it necessary due to
exceptional circumstances. It was observed that articles 33
and 34 of the Rules of Procedure of the Inter-American
Commercial Arbitration Commission, 1969, could be used
as a model.

149. It was noted that the proposed article 25 bis would
ensure that no party could unreasonably delay the arbitral
proceedings by repeated requests for hearings and the taking
of further evidence. It was also noted that the provisions in
article 25 bis, authorizing the arbitrators to reopen the hear­
ings if they considered it necessary under exceptional circum­
stances, were designed to prevent a party from successfully
asserting that he could not present his case and that therefore
under article V of the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards the
award should not be. enforced.

150. After deliberation, the Committee decided to retain
the suggestion to add an article on the termination of hearings.

(b) Decisions of the arbitrators on procedural questions

151. The Committee considered a proposal to add to sec­
tion III of the Rules an article dealing with the degree of
consensus required among the members of an arbitral tribunal
for the taking of decisions on procedural matters. It was
agreed that, as a general rule, all decisions by the arbitrators,
including decisions on procedural questions, should be made
by at least the majority of arbitrators.

152. It was suggested that a separate article on decision­
making by the arbitrators· on procedural questions should
provide that the presiding !lrbitrator could decide procedural

questions in cases where no decision by majority could be
reached.

153. After deliberation, the Committee decided not to add
a separate article to section III dealing with decision-making
by the arbitrators on procedural questions. The Committee,
however, decided to add a new article to section IV of the
Rules, designed to regulate all decision-making by the arbitra­
tors, including any decisions on procedural questions.

Article 27, paragraph I

"1. In addition to. making a final award, the arbitrators
shall be entitled to make interim, interlocutory, or partial
awards."

154. After deliberation, the Committee decided to retain
the present wording of article 27, paragraph 1.

Article 27, 'paragraph 2

"2. An award shall be binding upon the parties. An
award shall be made in writing and shall state the reasons
upon which it is based, unless both parties have expressly
agreed that no reasons are to be given."

155. Consideration was given to whether it should be re­
quired by the Rules that an arbitral award state the reasons
upon which it was based. It was noted that in some legal
systems usually no such reasons were given in arbitral awards
while in other legal systems an arbitral award had to includ~
the reasons upon which it was based.

156. The view was expressed that, in order to ensure its
enforceability, an award should include reasons and that there­
fore the option given to the parties under article 27, para­
graph 2, to agree that no reasons be given should be deleted.
However, according to another view, the present wording of
article 27, paragraph 2, requiring that an award state the
reasons upon which it is based unless the parties expressly
agreed to the contrary, should be retained.

157. The Committee decided to restructure article 27,
paragraph 2, to the effect that arbitrators would not be re­
quired to include in the award itself the reasons upon which
it was based, but could elect to give these reasons in a state­
ment accompanying, but not forming part of, the award.
It was also agreed that the parties could agree, expressly or
by implication (e.g. when they selected as the place of ar­
bitration a country under whose national law reasons were
not generally given in arbitral awards), that the arbitrators
need not give the reasons for their award.

Article 27, paragraph 3

"3. When there are three arbitrators, an award shall
be made by a majority of the arbitrators."

158. Consideration was given to the desirability of dealing
with the eventuality that the three members of an arbitral
tribunal were unable to agree on an award by majority.

159. The view was expressed that in such a case the de­
cision of the presiding arbitrator should govern. It was noted
in this connexion that the arbitration rules established by
International Chamber of Commerce had contained such a
provision for many years without causing any problems in
practice.

160. It was observed, in reply, that a rule providing that
in the case of deadlock among the arbitrators on the award
the decision of the presiding arbitrator would govern, was
subject to abuse by presiding arbitrators who might make
extreme awards. It was also noted that requiring that awards
be made by a majority of the arbitrators would force them
to continue their deliberations, when they were initially dead­
locked, and was likely to lead to a compromise award that a
majority of the arbitrators could accept.

161. After deliberation, the Committee retained the sub­
stance of paragraph 3, which required that awards be made
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by .a majority. of the arbitrators. The Committee, however, Article 27, paragraph 7
decided that this rule should form paragraph 1 of a new article
in section IV on decisions, and that paragraph 2 of that new "7. If the arbitration law of the country where the
article should provide that on procedural questions, if there award is made requires that the award by filed or registered
was no majority, the presiding arbitrator could decide on his the arbitrators shall comply with this requirement with~
own subject to review, if any, by the arbitral tribunal. the period of time required by that law."

. 162. One representative noted his reservation and expressed pO. After deliberation, the Committee was agreed to re-
hlspre.ference for the inclusion ~f ~ provision dealing specific- t~In the substance. of paragraph 7, but to clarify that the ar-
ally with the case where no maJonty of the arbitrators could bltrators were obliged to file or register their award only if
agree on an award. the arbitration law of the country where the award was made

required that such filing or registration be done by the ar-
Article 27, paragraph 4 bitrators.

"4. An award shall be signed by the arbitrators. When
there are three arbitrators, the failure of one arbitrator to
sign the award shall not impair the validity of the award.
The award shall state the reason for the absence of an
arbitrator's signature."

163. There was general agreement that all the arbitrators,
including an arbitrator who dissented from the award should
be required to sign the award. It was noted that in some
legal systems an arbitral award was enforceable only if it
had been signed by all the arbitrators, whereas in some others
two signatures were sufficient for this purpose.

164. The Committee observed that the date on which and
the place where the award was made were matters of great
importance for the enforcement of awards. For this reason,
it was agreed that paragraph 4 should provide that an award
had to include the date on which and the place where it was
made.

165. The Committee considered the desirability of main­
taining the provision in the second sentence of paragraph 4,
which dealt with the legal effect of the failure of one arbitra­
tor to sign the award. After deliberation, the Committee was
agreed that the legal effect of one arbitrator's failure to sign
the award should be left to the applicable national law for
resolution and that therefore the Rules should be silent on
this point. However, the Committee retained the provision
requiring that an award state the reason for the absence from
the award of one arbitrator's signature.

166. Consideration was also given to the possible addition
of a specific provision authorizing the inclusion in the award
of an arbitrator's dissenting opinion. A majority of the Com­
mittee was of the view that no specific mention should be made
of dissenting opinions, thereby in effect permitting but not
requiring that a dissenting opinion be included in an arbitral
award.

Article 27, paragraph 5

"5. The award may only be made public with the con­
sent of both parties."

167. After deliberation, the Committee decided to retain
the present wording of this paragraph. It was noted that an
arbitral award could become public in certain cases even in
the absence of the consent of both parties, e.g. during pro­
ceedings for the recognition and enforcement of the award.

Article 27, paragraph 6

"6. Copies of the award signed by the arbitrators shall
be communicated to the parties by the arbitrators."

168. Consideration was given to the desirability of pro­
viding for a time-limit, commencing on the date the award was
made, within which copies of the award must be communicated
to the parties.

169. The Committee was of the view that it was not
necessary to prescribe a time-limit for the communication of
an award to the parties, on the ground that awards should
not be invalidated solely because the arbitrators failed to
observe this time-limit.

Article 28, paragraph 1

"1.. ~he arbitrators shall apply the law designated by
the parties as applicable to the substance of the dispute.
Such designation must be contained in an express clause
or unambiguously result from the terms of the contract.'"

.171.. There was general agr~ement that the principle con-
taIned 10 the first sentence of thiS paragraph, which recognized
the freedom of the parties to designate the law applicable
to the substance of their dispute, should be retained. It
was agreed, however, that the method by which the parties
could effect such designation should not be regulated by the
UNCITRAL Rules, but should be left to the applicable
national law.

172. It was noted that the reference in paragraph 1 to
"the law designated by the parties as applicable to the sub­
stance of the dispute" was intended as a reference to the
internal law of that country not including its rules on contlict
of laws or renvoi.

Article 28, paragraph 2

"2. Failing such designation by the parties, the arbitra­
tors shall apply the law determined by the conflict of laws
rules that the arbitrators deem applicable."

173. There was general agreement to retain the substance
of this paragraph, which provided that if the parties failed
to designate the law applicable to the substance of their dispute
the arbitrators would select that law through reliance on
conflict of laws rules.

174. Consideration was given to the question of the deter­
mination of the conflict of laws rules that would be utilized by
the arbitral tribunal. After deliberation, the Committee adopted
the phrase "the conflict of laws rules which it considers
applicable".

Article 28, paragraph 3

"3. The arbitrators shall decide ex aequo et bono or as
amiables compositeurs only if the parties have expressly
authorized the arbitrators to do so and the arbitration law
of the country where the award is to be made permits
such arbitration."

175. It was agreed to retain in this paragraph the references
to arbitral decisions both ex aequo et bono and as amiables
compositeurs, since these terms had different connotations in
the various national legal systems.

176. It was noted that "the law of the country where the
award is to be made" was not in all cases also the law govern­
ing the arbitral procedure, and that some national laws together
with the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards appeared to en·
visage a choice by the parties of the law that was to govern
the arbitral proceedings.

177. After deliberation, the Committee was agreed that
the arbitral tribunal would decide ex aequo et bono or as
amiables compositeurs only if expressly authorized to do so
by the parties and if "the law applicable to the arbitral
procedure" pennitted such arbitration.
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178. One representative noted his reservation and stated
his preference for authorizing the arbitral tribunal to decide
ex aequo et bono or as amiables compositeurs only if such
arbitration was permitted by the law of the country where
the arbitral award was to be enforced.

Article 28, paragraph 4

"4. In any case, the arbitrators shall take into account
the terms of the contract and the usages of the trade."

179. The Committee considered a proposal that para­
graph 4 should be placed in a separate article entitled "effect
of contract". It was also suggested that the provisions of ar­
ticle 28, paragraph 4, obligating the arbitrators to take into
account the terms of the contract and the usages of the trade,
should not apply to arbitral decisions taken ex aequo et bono
or as amiables compositeurs.

180. After deliberation, the Committee decided that para­
graph 4 should remain a paragraph within article 28 and
that its provisions should also apply to arbitrations ex aequo
et bono or as amiables compositeurs. One representative noted
his reservation and stated that, in his view, especially in ex
aequo et bono arbitration, the arbitrators (the arbitral tribunal)
should not be obliged to follow rigidly the terms of the con­
tract, the literal application of which might be unjust because
it gave rise to an excessive burden.

181. Consideration was also given to the desirability of
formulating in stricter terms the arbitrators' obligation to
observe the provisions of the contract than their obligation to
observe the usages of the trade. It was stated that such a
distinction would be useful, since it would place greater em­
phasis on the terms of the contract.

182. After consideration of this issue, the Committee
determined that the Rules should provide that in all cases
the arbitral tribunal shall decide in accordance with the terms
of the contract and take into account the usages of the trade
applicable to the transaction.

Article 29, paragraph 1

"1. If, before the award is made, the parties agree on
a settlement of the dispute, of the arbitrators shall either
issue an order for the discontinuance of the arbitral pro­
ceedings or, if requested by both parties and accepted by
the arbitrators, record the settlement in the form of an
arbitral award on agreed terms. The arbitrators are not
obliged to give reasons for such an award. If, before the
award is made, the continuance of the arbitral proceedings
becomes unnecessary or impossible for any other reason,
the arbitrators shall inform the parties of their intention
to issue an order for the discontinuance of the proceedings.
The arbitrators shall have the power to issue such an order
unless a party objects to the discontinuance."

183. After deliberation, the Committee decided to retain
the substance of article 29, paragraph 1.

184. There was general agreement that the provisions of
paragraph 1 should be placed in two separate paragraphs, the
first paragraph to cover settlements agreed on by the parties
and the second to cover the cases where the continuance of
the arbitral proceedings became unnecessary or impossible.

185. After considering suggestions that article 29 appear
earlier in the Rules, the Committee decided to keep this
article at its present location in the Rules, for reasons of
logical presentation.

Article 29, paragraph 2

"2. The arbitrators shall, in the order for the discon­
tinuance of the arbitral proceedings or in the arbitral award
on agreed terms, fix the costs of arbitration as specified
under article 33. Unless otherwise agreed to by the parties,
the arbitrators shall apportion the costs between the parties
as they consider appropriate."

186. The Committee decided to expand the scope of this
paragraph so that it also covered the fixing of the costs of
arbitration for arbitral proceedings that were terminated, pur­
suant to article 25, paragraph 1, by reason of the claimant's
failure to submit a statement of claim.

187. The Committee was agreed that the general rules in
article 33 on the fixing of the costs of arbitration and their
apportionment between the parties should be made applicable
to all cases where the proceedings concluded with an order
for the termination of the arbitral proceedings (article 25,
para. 1, or article 29, para. 1) or with an arbitral award on
agreed terms (article 29, para. 1).

Article 29, paragraph 3

"3. Copies of the order for discontinuance of the arbitral
proceedings or of the arbitral award on agreed terms, signed
by the arbitrators shall be communicated by the arbitrators
to the parties. Where an arbitral award on agreed terms is
made, the provisions of article 27, paragraph 7, shall apply."

188. After deliberation, the Committee was agreed to re-
tain article 29, paragraph 3, in its present wording.

Article 30, paragraph 1

"I. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request that the
arbitrators give an interpretation of the award. Such inter­
pretation shall be binding on the parties."

189. Consideration was given to the desirability of extend­
ing the period of 30 days provided for in this paragraph for
the communication of a request that the arbitrators give an
interpretation of their award.

190. After deliberation, the Committee decided to retain
the 30·day time-limit for the communication of a request for
the interpretation of an award, so that the arbitrators would
know reasonably quickly that some further action in respect
of the award would be requested of them.

Article 30, paragraph 2

"2. The interpretation shall be given in writing within 45
days after the receipt of the request, and the provisions of
article 27, paragraphs 3 to 7, shall apply."

191. In recognition of the fact that, when given, an in­
terpretation by the arbitral· tribunal of its award· was neces­
sarily and authoritatively linked to the award, the Committee
decided to provide in paragraph 2 that such interpretation
formed part of the award. For the same reason, it was agreed
that paragraphs 2 to 7 of article 27 on the form and effect
of an award should be made applicable to an interpretation
of the award.

192. It was agreed that the arbitrators should not be en­
titled to extra remuneration for issuing an interpretation of
their award, since it was the vagueness of their award that
gave rise to the request for its interpretation. The Committee
was of the view that this result could best be accomplished by
adding a provision to this effect to article 33, which dealt
with the costs of arbitration.

Article 31, paragraph 1

"I. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the ar­
bitrators to correct in the award any errors in computation,
any clerical or typographical errors, or any errors of similar
nature. The arbitrators may within 30 days after the com­
munication of the award make such corrections on their
own initiative."

193. After considering a suggestion that the 30-day time­
limit for the communication of a request for the correction
of an award should be eliminated, the Committee decided to
retain the present wording of article 31, paragraph 1.
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Article 31, paragraph 2

"2. Such corrections shall be in writing, and the pro­
visions of article 27, paragraphs 6 and 7, shall apply."

194. It was agreed that, in order to emphasize the im­
mediate connexion between the award and the correction of
that award by the arbitral tribunal that had made the award,
paragraphs 2 to 7 of article 27 on the form and effect of an
award should be made applicable to a correction of the award.

195. There was general agreement that the arbitrators
should not be entitled to extra remuneration for having cor­
rected errors in their award, and that article 33 on the costs
of arbitration should include a provision to this effect.

Article 32, paragraph 1

"I. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the
arbitrators to make an additional award as to claims pre­
sented in the arbitral proceedings but omitted from the
award."

196. After deliberation, the Committee decided to retain
the substance of article 32, paragraph I.

Article 32, paragraph 2

"2. If the arbitrators consider the request for an addi­
tional award to be justified and· consider that the omission
can be rectified without any further hearing or evidence,
they shall complete their award within 60 days after the
receipt of the request."

197. Consideration was given to the elimination of the
provision that the arbitrators could issue an additional award
only if they considered that an additional award rectifying
the particular omission did not necessitate any further hearing
or evidence.

198. It was noted that under the present wording of para­
graph 2, if any further hearings or the taking of evidence was
necessary, the party who requested the additional award would
be forced to commence new arbitral proceedings. It was also
noted that, even if an additional award could be issued although
further hearings or evidence were necessary, the arbitrators
would still have discretion to decide whether to issue an ad­
ditional award in a particular case.

199. It was observed in reply, however, that losing parties
would endeavour to reopen the arbitral proceedings by means
of requests for additional awards, if the requirement were
removed that additional awards could be issued only if no
further hearings or evidence would be required. The view was
also expressed that frequently it was due to the negligence of
the party requesting the additional award that the necessary
hearings did not take place or the evidence was not received
by the arbitral tribunal.

200. After deliberation, the Committee decided to retain
in substance the present wording of article 32, paragraph 2.

Article 32, paragraph 3

"3. When an additional award is made, the provisions
of article 27, paragraph 2 or 7, shall apply."

201. After deliberation, the Committee decided to retain
paragraph 3 in its present wording.

202. There was general agreement that the arbitrators
should not be entitled to an extra fee for the making of an
additional award, since it was an omission in their original
award, as a result of their own action, that had to be rectified
in the additional award. It was agreed that article 33 on the
costs of arbitration should include a provision to this effect.

Article 33, paragraph 1, introductory part and subpara-
graph 1 (a)

"I. The arbitrators shall fix the costs of arbitration in
thei~ .award. The term 'costs' includes:

"(a) The fee of the arbitrators, to be stated separately
and to be fixed by the arbitrators themselves;".

203. There was general agreement that this article should
contain a separate paragraph dealing with the costs of arbitra­
tion, including the costs of proceedings that ended with an
order for the termination of the arbitral proceedings (ar­
ticle 25, para. 1 and article 29, para. 1) or with an' arbitral
award on agreed terms (article 29, para. 1).

204. It was also agreed that a paragraph should be added
to article 33, stating expressly that arbitrators may not charge
a fee for the interpre"tation, correction or completion of their
award pursuant to articles 30 to 32 of the Rules.

205. The question was raised whether the items listed as
included in the costs of arbitration and set forth in subpara­
graphs (q) to (I) were the only items that would be considered
under the Rules as constituting costs of arbitration. After
deliberation, the Committee decided to make it clear that
subparagraphs (a) to({) were intended as an inclusive listing
of the types of costs and expenses incurred during an arbitra­
tion that would be considered as costs of arbitration for the
purposes of the UNCITRAL Arbitration Rules.

206. Consideration was given to the desirability of incor­
porating in the UNCITRAL Arbitration Rules either a schedule
governing the costs of administration and the fees of the
arbitrators, or reference to a schedule established by an exist­
ingarbitration institution.

207. The view was expressed that a schedule, whether set
out in the Rules in full or incorporated by reference, was
necessary as it would serve as a guide to the parties and the
arbitrators concerning the costs of arbitration. It was also
stated that such a schedule would prevent the possibility that
some arbitrators would charge unreasonably high fees for
their services.

208. It was stated in reply, however, that no schedule of
costs and fees of arbitrators should be included in the Rules
for the following main reasons:

(a) The Rules were intended to be applie<l world-wide
and the expectations of parties and arbitrators as to costs
and fees differ widely in different parts of the world; and

(b) All existing schedules had large ranges between maxi­
mum and minimum charges and provided for control over the
actual fees charged by reliance on an administering authority.

209. After deliberation, the Committee decided not to in­
clude in the Rules either a schedule of costs and fees of
arbitrators or reference to such a schedule established by an
existing arbitral institution. The Committee decided, however,
to add a separate article explaining in detail that arbitrators
should fix their fees in reasonable amounts and consider cer­
tain factors in that connexion.

210. Under this new article, the fees of the arbitrators must
be reasonable in amount, taking into account the particular
circumstances of the case. Furthermore, if an appointing
authority was agreed upon by the parties or designated pursuant
to article 7, paragraph 4, the arbitrators should take into
account, to the extent appropriate in the circumstances of
the case, any schedule of fees or other customary basis for
establishing the fees of arbitrators in international cases that
was followed by that authority. The new article also permits
a party to request that the arbitrators consult with such
appointing authority before fixing their fees.

Article 33, paragraph 1, subparagraphs (b) and (c)

"(b) The travel and other expenses incurred by the
arbitrators;

"(c) The costs of expert advice and of other assistance
required by the arbitrators;"

211. After deliberation, the Committee decided to retain
the present wording of subparagraphs (b) and (c).
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Article 33, paragraph 1, subparagraph (d)

"(d) The travel expenses of witnesses, to the extent
such expenses are approved by the arbitrators;"

212. The Committee considered the desirability of retaining
subparagraph (d), which included the travel expenses of wit­
nesses in the costs of arbitration to the extent the arbitrators
approved these expenses.

213. It was stated that witnesses were generally presented
by one of the parties and that each party decided which and
how many witnesses it wanted to present. In order to ensure
that no party would call witnesses without regard to the
costs involved, the view was expressed that either subpara­
graph (d) should be deleted or its scope should be limited
to the expenses of witnesses who were called by the arbitrators.

214. It was observed in reply, however, that the costs
involved in calling witnesses may be considerable and a success­
ful party should be compensated for the expenses incurred
in calling the witnesses who were instrumental in establishing
the correctness of his position.

215. After deliberation, the Committee decided to retain
the substance of subparagraph (d), but to clarify that both
the travel and other expenses of witnesses were included in
the costs of arbitration only to the extent they were approved
by the arbitrators and that under article 33, paragraph 2, the
arbitrators could apportion between the parties the costs of
arbitration, including the expenses of witnesses.

Article 33, paragraph 1, subparagraph (e)

"(e) The compensation for legal assistance of the suc­
cessful party if such compensation was claimed during the
arbitral proceedings, and only to the extent that the com­
pensation .is deemed reasonable and appropriate by the
arbitrators."

216. Consideration was given to a suggestion that sub­
paragraph (e) should state as a general rule that each party
was to bear its own expenses for legal assistance but should
authorize the arbitrators to include these expenses in the costs
of arbitration in appropriate cases.

217.. It was noted that the present wording of subpara­
graph (e) required that the legal expenses of the successful
party be included in the costs of arbitration and was based on
the assumption that the successful party would in every case
recover his legal expenses. The view was expressed that the
arbitrators should be given discretion to decide whether to
include the legal expenses of a party in the costs of arbitration.

218. It was stated in reply, however, that the arbitrators
enjoyed sufficient flexibility under the present wording of sub­
paragraph (e), since they were free to apportion between the
parties .the costs of arbitration, including the legal expenses
of the successful party, pursuant to the provisions of para­
graph 2 of this article.

219. After deliberation, the Committee decided to retain
the substance of subparagraph (e), so that if during the
arbitral proceedings the successful party had claimed costs
for legal assistance,' these costs were included in the costs of
arbitration to the extent that their amount was deemed reason­
able by the arbitrators. The Committee decided, however, to
add a new paragraph to article. 33, establishing that, as to
the legal expenses of the successful party, there was no pre­
sumption that these costs shall be borne by the unsuccessful
party and that the arbitral tribunal had full discretion to
apportion these costs in the light of the circumstances.

Article 33, paragraph 1, subparagraph (f)

"(I) Any fees charged by the appointing authority for
its services."
220. The Committee decided to retain the substance -of

subparagraph (I) and to extend its scope to. cov~r llI1Y expenses
that might be incurred by the Secretary-General' of the Per-

manent Court of Arbitration at The Hague when it was
requested to designate an appointing authority under article 7,
paragraph 4, of the Rules.

Article 33, paragraph 2

"2. The costs of arbitration shall in principle be borne
by th~ unsuccessful party. The arbitrators may, however,
apportion the costs between the parties if they consider that
apportionment is reasonable."

221. Consideration was given to the desirability of deleting
from paragraph 2 the. general rule that normally the costs
of arbitration shall be borue by the unsuccessful party.

222. It was stated that paragraph 2 should be neutral
on the question of which patty was to bear each of the costs
of arbitration, leaving the apportionment of these costs fully
to the discretion of the arbitral tribunal. It was stated in reply,
however, that the rule that normally the costs of arbitration be
borne by the unsuccessful party was fair and correct and
it gave a good indication to the parties of the way in ~hich
the costs of arbitration would be apportioned in most cases.

223. After deliberation, the Committee decided to retain
the substance of paragraph 2. It was also agreed that a
separate paragraph would be added to deal with the appor­
tionment of the legal expenses incurred by the successful party.

Article 34, paragraph 1

"I. The arbitrators, on their appointment, may require
each party to deposit an equal amount as an advance for
the costs of the arbitration."

224. The Committee decided to retain the substance of
paragraph 1, but to clarify that the deposits that the arbitrators
could require from each party were intended to ensure that
the fees and expenses of the arbitrators and of experts ap­
pointed by the arbitrators would be paid at the conclusion of
the arbitral proceedings.

225. Consideration was also given to a proposal permitting
an appointing authority to require from the parties a deposit
to ensure the payment of its fee and expenses. It was noted
that some appointing authorities may charge fees for their
services and others may not.

226. After deliberation, the Committee decided not to in­
clude in the Rules a provision expressly authorizing an ap­
pointing authority to demand a deposit. It was noted, however,
that an authority could in any event insist that it will only
agree to serve as an appointing authority if its fee for this
service is paid in advance.

Article 34, paragraph 2

"2. During the course of the arbitral proceedings the
arbitrators may require supplementary deposits from the
parties." .

227. After deliberation, the Committee decided to retain
the substance of paragraph 2.

228. The Committee was also agreed that a new paragraph
should be added to article 34, obligating the arbitrators under
certain circumstances to consult with the appointing authority
agreed upon by the parties or designated pursuant to article 7,
paragraph 4, of the· Rules, before fixing the amounts of any
required deposits or supplementary deposits. It was noted that
this provision corresponded to the possibility under the new
article discussed at paragraphs 209-210 above, to require that
the arbitrators consult the appointing authority before fixing
their fee.

Article 34, paragraph 3

"3; If the required deposits are not paid in full within 30
days' after the communication of the request, the arbitrators
shall notify the parties of the default and give to either
party an opportunity to make the required payment."
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229. Consideration was given to the consequence of the
fallure of one or both parties to pay the deposit required by
the arbitrators.

230. It was noted that the arbitrators had no power to
force the parties to pay the required deposits. It was therefore
agreed that the arbitrators should be expressly authorized to
order the suspension or termination of the arbitral proceedings
if the deposits required by them were not paid in accordance
with the provisions of paragraph 3.

Article 34, paragraph 4

"4. The arbitrators shall render an accounting to the
parties of the deposits received and return any unexpended
balance to the parties."

231. The Committee decided to retain the substance of
paragraph 4, and to clarify that it was after the award was
made that the accounting by the arbitrators for the deposits
they had received was to take place.

Titles of sections and articles

232. The Committee decided to retain descriptive headings
for sections and articles in the UNCITRAL Arbitration Rules
as an aid to the users of the Rules.

Model arbitration clause

233. The model arbitration clause as it appeared in AI
CN.9/112* read as follows:

"Any dispute, controversy or claim arising out of or relat­
ing to this contract, or the breach, termination or invalidity
thereof, shall be settled by arbitration in accordance with
the UNCITRAL Arbitration Rules which the parties declare
to be known to them. Judgement upon the award made by
the arbitrator(s) may be entered by any court having juris­
diction thereof.

''The parties also agreed that:
"(a) The appointing authority shall be... (name cjf

person or institution);

"(b ) The number of arbitrators shall be... (one or
three);

"(c) The place of arbitration shall be... (town or
country);

"(d) The language(s) to be used in the arbitral proceed·
ings shall be ..• ;

"[(e) Authorization, if considered desirable, for the ar­
bitrators to act ex aequo et bono or as amiables eomposi­
teurs]."

234. There was general agreement to include a model arbi­
tration clause which parties could insert into their contract so

'" Reproduced in this volume, part two, Hr, 1, infra.

that disputes arising out of their contract would be settled in
accordance with the UNCITRAL Arbitration Rules.

235. It was agreed to simplify the present model arbitration
clause in the following respects:

(a) To delete the phrase "which the parties declare to be
known to them" from the first sentence; and

(b) To delete the second sentence dealing with entry of
judgement upon the award.

236. Consideration· was also given to the addition of a
phrase, clarifying the version of the Rules to which reference
was made in the model arbitration clause. It was noted that
this question would become of considerable practical import­
ance if in the future the UNCITRAL Arbitration Rules were
to be revised. For this reason, the Committee decided to add
the phrase "as at present in force" to the end of the first sen­
tence of the model clause in order to make clear that the
applicable Rules were those in effect on the date of the agree­
ment to arbitrate.

237. The Committee considered the desirability of retain­
ing as parts of the model clause paragraphs (a) to (d), wherein
the parties were given the opportunity, by filling in blanks,
to agree on, respectively, the appointing authority, the number
of arbitrators, the place of arbitration, and the language to be
used. It was stated, on the one hand, that the model arbitra­
tion clause should be brief and it would be sufficient to· alert
the parties by a note to the possibility that they might find it
desirable to agree on the matters covered by those paragraphs.
It was stated in reply, however, that paragraphs (a) to (d)
should be retained in their present form in order to encourage
and make it easy for the parties to denote their agreement on
matters that would be of great importance during the course
of arbitral proceedings.

238. The Committee decided to retain paragraphs (a) to
(d) of the model arbitration clause, but to preface them with
a note that these were provisions which the parties may wish
to consider adding to that clause.

239. After deliberation, the Committee decided to delete
paragraph (e) of the model arbitration clause, which reminded
the parties that if they wished the arbitral tribunal to decide
their disputes ex aequo et bono or as amiables eompositeurs,
they had to add to the model arbitration clause an express
authorization to this effect.

ANNEX III

List of documents before the Commission

[Annex not reproduced; see check list of UNCITRAL docu­
ments at the end of this volume.]

B. List of relevant documents not reproduced in the present volume

Tlt'- or M,crlptIDn Docrunent re/ennce

Training and assistance in the field of interna-
tional trade law: note by the Secretary-
General A/CN.9/111

Draft convention on the carriage of goods by
sea: draft provisions concerning implemen­
tation, reservations and other final clauses;
Lloyd's Register of Shipping, Statistical Ta­
bles, 1975, Table 1 and Table 2: report of
the Secretary-General A/CN.9/11S/Add.1
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TII14 Dr Mscrlptlon D_II'"1_
Ratification of or adherence to conventions

concerning international trade law: note by
the Secretary-General A/CN.9/118

Provisional agenda, annotations thereto and
tentative schedule of meetings: note by the
Secretary-General A/CN.9/120

Relevant provisions of the resolutions of the
sixth and seventh special sessions of the
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INTRODUCTION

1. The Working Group on the International Sale
of Goods was established by the United Nations Com­
mission on International Trade Law at its second
session held in 1969. The Commission at its 44th
meeting on 26 March 1969, requested the Working
Group to ascertain which modifications of the Hague
Convention of 1964 relating to a Uniform Law on the
International Sale of Goods might render it capable
of wider acceptance by countries of different legal,
social and economic systems and to elaborate a new
text reflecting such modifications.1

2. The Working Group is currently composed of
the following States members of the Commission:
Austria, Brazil, Czechoslovakia, France, Ghana, Hun­
gary, India, Japan, Kenya, Mexico, Philippines, Sierra
Leone, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northern Ireland and
United States of America.

3. The Working Group held its seventh session at
the Office of the United Nations at Geneva from 5
January to 16 January 1976. All members of the Work­
ing Group were represented except Kenya, the Philip­
pines and Sierra Leone.

4. The session was also attended by observers from
the following members of the Commission: Argentina,
Australia, Federal Republic of Germany, Greece, Nor­
way and Somalia, and by observers from the following
international organizations: the Hague Conference on
Private International, Law, the International Institute
for the Unification of Private Law (UNIDROIT) and
the International Chamber of Commerce (ICC).

5. The Working Group elected the following offi­
cers:

Chairman
Rapporteur

1 Report of the United Nations Commission on International
Trade Law on the work of its second session (1969), Official
Records of the General Assembly, Twenty-fourth Session, Sup­
plement No. 18 (A/7618) (UNCITRAL Yearbook, vol. I:
1968·1970, part two, II, A).

Pending the arrival of the Chairman, the Working
Group elected Mr. Gyula Eorsi (Hungary) as Acting
Chairman. Mr. Eorsi presided over the first two meet­
ings of the Working Group, held on 5 January 1976.

6. The following documents were placed before
the Working Group:

(a) Ptovisional agenda and annotations (A/CN.9/
WG.2/WP.24);

(b) Revised text of the draft Convention on the
International Sale of Goods as approved or deferred
by the Working Group at its first six sessions (A/CN.9/
100, annex 1);*

(c) Comments and proposals by Governments
relating to the revised text of a uniform law on the
international sale of goods (A/CN.9/WG.2/WP.20,
reproduced as A/CN.9/10a, annex 11);*

(d) Pending questions with respect to the revised
text of a uniform law on the international sale of
goods: report of the Secretary-General (A/CN.9/
WG.2/WP.21 and Add.1 reproduced as A/CN.9/100,
annexes III and IV);**

(e) Draft commentary on the draft Convention on
the International Sale of Goods: note by the Secretary­
General (A/CN.9/WG.2/WP.22);

(f) Comments and proposals by the observer of
Norway on the draft Convention on the International
Sale of Goods, as approved or deferred by the Work­
ing Group at its first six sessions (A/CN.9/WG.2/
WP.25);

(g) Hague Convention of 1964 relating to a
uniform law on the formation of contracts for the inter­
national sale of goods, with annexes (extract from
Register of Texts and Conventions and other Instru­
ments concerning International Trade Law, vol. I
(United Nations Publication, Sales No. E.71.V.3));

(h) Analysis of replies and comments by Gov­
ernments on the Hague Convention of 1964 relating

* UNCITRAL Yearbook, Vol. VI: 1975, part two, I, 3.
** Ibid., I, 4 and 5.
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to a Uniform Law on the Formation of Contracts for
the International Sale of Goods (A/CN.9/31, paras.
144 to 156);*

(i) Draft of a law for the unification of certain
rules relating to validity of contracts of international
sale of goods, followed by an explanatory report
(UNIDROIT, Etude XVI/B, Doc. 22, U.D.P. 1972,
French and English only);

(j) The conditions of substantive validity of con­
tracts of sale, comparative law study prepared on
behalf of UNIDROIT by the Max Planck Institut fUr
Ausliindisches und Internationales Privatrecht at Ham­
burg (UNIDROIT Yearbook 1966, pp. 175-410,
French only).

7. At the request of some representatives, the
Secretariat also placed before the Working Group a
copy of notes prepared by it for its own files which set
forth observations concerning certain aspects of the
draft Convention on the International Sale of Goods
as approved or deferred by the Working Group at its
first six sessions.

I. DRAFT CONVENTION ON THE INTERNATIONAL
SALE OF GOODS

8. In the course of its seventh session the Working
Group completed its consideration of pending questions
with respect to articles 57 to 69 of the draft Convention
and in certain other articles in which unresolved ques­
tions had remained. The Group thereafter considered
the text of the draft Convention in final reading. For
this purpose, it set up a Drafting Party composed of
the Chairman of the Working Group and the represen­
tatives of Austria, the Union of Soviet Socialist Re­
publics and the United States of America. Other mem­
bers of the Working Group and Observers from other
States members of the Commission and from interested
international organizations contributed substantially to
the work of the Drafting Party. The Drafting Party was
requested to formulate draft provisions in respect of
certain articles in the light of decisions on substance
adopted by the Working Group. The Drafting Party
was also requested to ensure that the formulations in
the Convention on the Limitation Period in the Inter­
national Sale of Goods be followed to the largest extent
possible whenever there was a similar text in the Con­
vention On the International Sale of Goods. In addition,
the Drafting Party was requested to render the English
language version in the present tense, to make any
necessary changes of style needed to ensure uniformity
of expression within the Convention and to ensure
that the four language versions of the Convention were
consistent with each other.

9. At its sixth session, the Working Group had
requested the Secretariat to prepare a draft commentary
on the draft Convention based on the reports of the
Working Group on the work of its sessions and on the
various studies made by representatives and the Secre­
tariat in respect of main issues raised by the uniform
law on the international sale of goods. At its seventh
session, the Working Group had before it a Note by
the Secretary-General, setting forth a draft commentary
on the draft Convention on the International Sale of

'" Ibid., Vol. I: 1968-1970, part three, I, A, 1.

Goods (A/CN.9/WG.2/WP.22). The draft commen­
tary had been prepared on the text of the draft Con­
vention as it appeared in annex I to the report of the
Working Group on the work of its sixth session (A/
CN.9/100).* The Group was of the view that a com­
mentary accompanying the draft Convention approved
by it at its seventh session would be desirable in that
it would make the preparatory work and the policy
underlying the formulations in the draft Convention
more readily av~ilable. For this reason the Group
requested the Secretariat to revise the draft commentary
in the light of the deliberations and conclusions at its
seventh session and decided to submit it to the Com­
mission as annex II to this report.** In addition to
explanation of the provisions of the draft Convention
and the Working Group's reasons for adopting those
provisions, the commentary notes in respect of which
provisions members of the Working Group expressed
reservations. In the opinion of the Working Group, final
action on questions in respect of which no consensus
could be reached may be taken by the Commission at
a future session.

10. The Working Group has approved the text of
the draft Convention on the International Sale of
Goods by consensus. However, in respect of certain
articles representatives of Members of the Working
Group have reserved their position with a view to
raising the issues in the plenary session of the Commis­
sion. Mention of these reservations has been made in
the commentary at the appropriate place.

11. In submitting to the Commission the draft
Convention on the International Sale of Goods, set
forth in annex I to this report,** the Working Group
has completed the principal part of the mandate en­
trusted to it by the Commission. The Working Group
has not considered provisions relating to implementation
of the Convention and final clauses. The Group re­
quested the Secretariat to prepare draft provisions for
consideration by the Commission at a future session.

II. FORMATION AND VALIDITY OF CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

12. The Working Group noted that the Commis­
sion, at its seventh session, had requested the Group
to consider, upon completion of its work on the draft
Convention on the International Sale of Goods, the
establishment of uniform rules governing the validity
of contracts for the international sale of goods, on
the basis of the "draft law for the unification of
certain rules relating to the validity of contracts of
international sale of goods", prepared by UNIDROIT,
in connexion with its work on uniform rules gov­
erning the formation of such contracts. The Working
Group also noted that when the Commission, at its
seventh session, considered the request of UNDROIT
that it should examine the UNIDROIT draft law on
validity of contracts of international sale of goods,
the view was expressed that it might be desirable to
deal with the rules on formation and on validity in
a single instrument and that thought should be given
to the advisability of formulating uniform rules gov-

'" UNClTRAL Yearbook, Vol. VI: 1975, part two, I, 2.
'" '" Annexes I and II are separately reproduced below in this

chapter of the Yearbook, sections 2 and 3 respectively.
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erning the formation and validity of contracts in
general, to the extent that they were relevant to inter­
national trade.

13. The Working Group, after deliberation, was
of the unanimous view that, at its next session, it
should begin work on uniform rules governing the
formation of contracts and should make an attempt
to formulate such rules on a broader basis than the
international sale of goods. If, in the course of its
work, it should prove that the principles underlying
contracts of sale and other types of contract could
not be treated in the same text, the Group would
direct its work towards contracts of sale only. The
Working Group was further of the view that is should
consider whether some or all of the rules on validity
could appropriately be combined with rules on forma­
tion.The Working Group decided to place these
conclusions before the ninth session of the Commis­
sion. In this connexion, the Group requested the Sec­
retariat to inform representatives on the Commission
of its proposed work programme so as to obtain their
views thereon at the ninth session of the Commission.

14. In preparation of its next session, the Work­
ing Group requested the Secretariat, to prepare, in
consultation with UNIDROIT, one or more studies
that would:

(a) Submit to a critical analysis the 1964 Hague
Uniform Law on the Formation of Contracts for the
International Sale of Goods and the UNIDROIT draft
law on the validity of contracts of international sale
of goods, and

(b) Examine the feasibility and desirability of
dealing with both subject-matters in a single instru­
ment.

III. FUTURE WORK

15. The Working Group gave consideration to
the timing of its eighth session. The Group decided to
request the Commission to schedule the eighth session
to start on Tuesday, 4 January 1977 and to continue
until Friday, 14 January 1977 in New York.

2. Draft Convention on the International Sale of Goods (A/CN.9/116, annex I)~
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CHAPTER Y. SPHERE OF APPLICATION

Part I. Substantive provisions

When the States are Contracting States; or

When the rules of private international law
the application of the law of a Contracting

whenever this fact does not appear either from the
contract or from any dealings between, or from infor­
mation disclosed by, the parties at any time before
or at the conclusion of the contract.

Article 2
This Convention does not apply to sales:
(a) Of goods bought for personal, family or house­

hold use, unless the seller, at the time of the conclusion
of the contract, did not know and had no reason to
know that the goods were bought for any such use;

(b) By auction;
(c) On execution or otherwise by authority of

law;
(d) Of stocks, shares, investment securities, nego­

tiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

(a)

(b)
lead to
State.

(2) The fact that the parties have their places
of business in different States is to be disregarded

Article 1

( 1) This Convention applies to contracts of sale
of goods entered into by parties whose places of busi­
ness are in different States:
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Article 3

( 1) This Convention does not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

(2) Contracts for the supply of goods to be
manufactured or produced are to be considered sales
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary for
such manufacture or production.

Article 4

This Convention also applies where it has been
chosen as the law of the contract by the parties.

Article 5
The parties may exclude the application of this

Convention or derogate from or vary the effect of any
of its provisions.

Article 6
For the purposes of this Convention:
(a) If a party to a contract of sale of goods has

more than one place of business, the place of business
is that which has the closest relationship to the contract
and its performance, having regard to the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract;

(b) If a party does not have a place of business,
reference is to be made to his habitual residence;

(c) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract is to be taken into consideration.

Article 7
[( 1) This Convention governs only the rights and

obligations of the seller and the buyer arising from a
contract of sale. In particular this Convention is not,
except as otherwise expressly provided therein, con­
cerned with the formation of the contract, nor with
the effect which the contract may have on the property
in the goods sold, nor with the validity of the contract
or of any of its provisions or of any usage.

[(2) This Convention does not govern the rights
and obligations which might arise between the seller
and the buyer because of the existence in any person
of rights or claims which relate to industrial or intel­
lectual property or the like.]l

CHAPTER II. GENERAL PROVISIONS

Article 8
(1) The parties are bound by any usage to which

they have agreed and by any practices which they have
established between themselves.

(2) The parties are considered, unless otherwise
agreed, to have impliedly made applicable to their
contract a usage of which the parties knew or had
reason to know and which in international trade is

1 The Working Group left this paragraph in square brackets
to indicate that it was a matter which it considered should be
decided by the Commission.

widely known to, and regularly observed by, parties to
contracts of the type involved in the particular trade
concerned.

Article 9
A breach committed by one of the parties to the

contract is fundamental if it results in substantial detri­
ment to the other party and the party in breach for~

saw or had reason to foresee such a result.

Article 10
(1) Notices provided for by this Convention must

be made by the means appropriate in the circumstances.
(2) A declaration of avoidance of the contract is

effective only if notice is given to the other party.

(3) If a notice of avoidance or any notice required
by article 23 is sent by appropriate means within the
required time, the fact that the notice fails to arrive
or fails to arrive within such time or that its contents
have been inaccurately transmitted does not deprive
the sender of the right to rely on the notice.

[Article II
A contract of sale need not be evidenced by writing

and is not subject to any other requirements as to form.
It may be proved by means of witnesses.]2

Article 12
If, in accordance with the provisions of this Con­

vention, one party is entitled to require performance
of any obligation by the other party, a court is not
bound to enter a judgement providing for specific per­
formance unless this could be required by the court
under its own law in respect of similar contracts of
sale not governed by this Convention.

Article 13
In the interpretation and application of the provisions

of this Convention, regard is to be had to its interna­
tional character and to the need to promote uniformity.

CHAPTER III. OBLIGATIONS OF THE SELLER

Article 14
The seller must deliver the goods, hand over any

documents relating thereto and transfer the property
in the goods, as required by the contract and this Con­
vention.

SECTION J. DELIVERY OF THE GOODS AND HANDING
OVER OF DOCUMENTS

Article 15
If the seller is not required to deliver the goods at

a particular place, delivery is made:
(a) If the contract of sale involves carriage of the

goods, by handing the goods over to the first carrier
for transmission to the buyer;

(b) If, in cases not within the preceding paragraph,
the contract relates to

2 The Working Group left this article in square brackets
to indicate that it was a matter which it considered should
be decided by the Commission.
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(i) Specific goods, or
(ii) Unidentified goods to be drawn from a specific

stock or to be manufactured or produced,
and at the time of the conclusion of the contract the
parties knew that the goods were at, or were to be
manufactured or produced at, a particular place, by
placing the goods at the buyer's disposal at that place;

(c) In other cases by placing the goods at the
buyer's disposal at the place where the seller had his
place of business at the time of the conclusion of the
contract.

Article 16
( 1) If the seller is required to hand the goods over

to a carrier and if the goods are not clearly marked
with an address or are not otherwise identified to the
contract, the seller must send the buyer a notice of the
consignment which specifies the goods.

(2) If the seller is required to arrange for carriage
of the goods, he must make such contracts as are
necessary for the carriage to the place fixed by means
of transportation which are appropriate in the circum­
stances and according to the usual terms for such
transportation.

(3) If the seller is not required to effect insurance
in respect of the carriage of the goods, the seller must
provide the buyer, at his request, with all available
information necessary to enable him to effect such
insurance.

Article 17

The seller must deliver the goods:
(a) If a date is fixed or determinable by agree­

ment or usage, on that date; or
(b) If a period (such as stated month or season)

is fixed or determinable by agreement or usage, at any
time within that period unless circumstances indicate
the buyer is to choose a date; or

(c) In any other case, within a reasonable time
after the conclusion of the contract.

Article 18

If the seller is required to hand over documents
relating to the goods, he must hand them over at the
time and place and in the form required by the con­
tract.

SECTION II. CONFORMITY OF THE GOODS

Article 19
( 1) The seller must deliver goods which are of

the quantity, quality and description required by the
contract and which are contained or packaged in the
manner required by the contract. Except where other­
wise agreed, the goods do not conform with the con­
tract unless they:

(a) Are fit for the purposes for which goods of
the same description would ordinarily be used;

(b) Are fit for any particular purpose expressly
or impliedly made known to the seller at the time of
the conclusion of the contract, except where the circum-

stances show that the buyer did not rely, or that it
was unreasonable for him to rely, on the seller's skill
and judgement;

(c) Possess the qualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Are contained or packaged in the manner usual
for such goods.

(2) The seller is not liable under subparagraphs
(a) to (d) of paragraph (l) of this article for any
non-conformity of the goods if at the time of the con­
clusion of the contract the buyer knew or could not
have been unaware of such non-conformity.

Article 20

(1) The seller is liable in accordance with the
contract and this Convention for any lack of conformity
which exists at the time when the risk passes to the
buyer, even though the lack of conformity becomes
apparent only after that time.

(2) The seller is also liable for any lack of con­
formity which occurs after the time indicated in para­
graph (1) of this article and which is due to a breach
of any of his obligations, including a breach of any
express guarantee that the goods will remain fit for
their ordinary purpose or for some particular purpose,
or that they will retain specified qualities or character­
istics for a specific period.

Article 21

If the selIer has delivered goods before the date for
delivery, up to that date he may deliver any missing
part or quantity of the goods or deliver other conforming
goods or cure any lack of conformity in the goods
delivered, provided that the exercise of this right does
not cause the buyer unreasonable inconvenience or
unreasonable expense. However, the buyer retains any
right to claim damages as provided in article 55.

Article 22
(1) The buyer must examine the goods, or cause

them to be examined, within as short a period as is
practicable in the circumstances.

(2) If the contract involves carriage of the goods,
examination may be deferred until after the goods have
arrived at the place of destination.

(3) If the goods are redispatched by the buyer
without a reasonable opportunity for examination by
him and at the time of the conclusion of the contract
the seller knew or ought to have known of the pos­
sibility of such redispatch, examination may be deferred
until after the goods have arrived at the new destination.

Article 23
(1) The buyer loses the right to rely on a lack of

conformity of the goods if he does not give the seller a
notice specifying the nature of the lack of conformity
within a reasonable time after he has discovered it or
ought to have discovered it.

(2) In any event, the buyer loses the right to rely
on a lack of conformity of the goods if he does not
give the seller notice thereof at the latest within a
period of two years from the date on which the goods
were actually handed over to the buyer, unless such
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time-limit is inconsistent with a contractual period of
guarantee.

Article 24
The seller is not entitled to rely on the provisions

of articles 22 and 23 if the lack of conformity relates
to facts of which he knew or could not have been un­
aware and which he did not disclose to the buyer.

Article 25
The seller must deliver goods which are free from

the right or claim of a third person, unless the buyer
agreed to take the goods subject to such right or claim.

SECTION III. RE¥EDIES FOR BREACH OF CONTRACT
BY THE SELLER

Article 26
(1 ) If the seller fails to perform any of his obliga­

tions under the contract and this Convention, the buyer
may:

(a) Exercise the rights provided in articles 27
to 33;

(b) Claim damages as provided in articles 55
to 59.

(2) The buyer is not deprived of any right he may
have to claim damages even though he resorts to other
remedies.

(3) If the buyer resorts to a remedy for breach
of contract, the seller is not entitled to apply to a court
or arbitral tribunal to grant him a period of grace.

Article 27
(1 ) The buyer may require performance by the

seller unless he has resorted to a remedy which is
inconsistent with such requirement.

(2) If the goods do not conform with the contract,
the buyer may require delivery of substitute goods only
if the lack of conformity constitutes a fundamental
breach and a request for substitute goods is made either
in conjunction with notice given under article 23 or
within a reasonable time thereafter.

Article 28
The buyer may request performance within an ad­

ditional period of time of reasonable length. In such
a case, the buyer cannot during such period resort to
any remedy for breach of contract, unless the seller
has declared that he will not comply with the request.

Article 29
(1) The seller may cure, even after the date for

delivery, any failure to perform his obligations, if he
can do so without such delay as will amount to a fun­
damental breach of contract and without causing the
buyer unreasonable inconvenience or unreasonable
expense, unless the buyer has declared the contract
avoided in accordance with article 30 or has declared
the price to be reduced in accordance with article 31.

(2) If the seller requests the buyer to make known
whether he will accept performance and the buyer
does not comply within a reasonable time, the seller
may perform within the time indicated in his request
or, if no time is indicated, within a reasonable time.
The buyer cannot, during either period of time, resort

to any remedy which is inconsistent with perfonnance
by the seller.

(3) A notice by the seller that he will perform
within a specified period of time or within a reasonable
period of time is assumed to include a request, under
paragraph (2) of this article, that the buyer make
known his decision.

Article 30
(1) The buyer may declare the contract avoided:
(a) If the failure by the seller to perform any of

his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

(b). If the seller has been requested to make
delivery under article 28 and has not delivered the
goods within the additional period of time fixed by
the buyer in accordance with that article or has declared
that he will not comply with the request.

(2) However, in cases where the seller has made
delivery, the buyer loses his right to declare the contract
avoided unless he has done so within a reasonable time:

(a) In respect of late delivery, after he'has become
aware that delivery has been made; or

(b) In respect of any breach other than late deliv­
ery, after he knew or ought to have known of such
breach or, if the buyer has requested the seller to
perform under article 28, after the expiration of the
additional period of ,time or after the seller has declared
that he will not comply with the request.

Article 31
If the goods do not conform with the contract and

whether or not the price has already been paid, the
buyer may declare the price to be reduced in the same
proportion as the value of the goods at the time of the
conclusion of the contract has been diminished because
of the non-conformity.

Article 32
( 1) If the seller delivers only a part of the goods

or if only a part of the goods delivered is in conformity
with the contract, the provisions of articles 27 to 31
apply in respect of the part which is missing or which
does not conform.

(2) The buyer may declare the contract avoided in
its entirety only if the failure to make delivery com­
pletely and in conformity with the contract amounts
to a fundamental breach of the contract.

Article 33
( 1) If the seller delivers the goods before the date

fixed, the buyer may take delivery or refuse to take
delivery.

(2) If the seller delivers a quantity of goods greater
than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of
the excess quantity, he must pay for it at the contract
rate.

CHAPTER IV. OBLIGATIONS OF THE BUYER

Article 34
The buyer must pay the price for the goods and

take deliyery of them as required by the contract and
this Convention.
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SECTION I. PAYMENT OF THE PRICE

Article 35
The buyer must take the necessary steps to enable

the price to be paid or to procure the issuance of doc­
uments assuring payment, such as a letter of credit or
a banker's guarantee.

Article 36
When a contract has been concluded but does not

state the price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer must pay the price generally charged by the
seller at the time of the conclusion of the contract. If
no such price is ascertainable, the buyer must pay the
price generally prevailing at the aforesaid time for such
goods sold under comparable circumstances.

Article 37
If the price is fixed according to the weight of the

goods, in case of doubt it is to be determined by the
net weight.

Article 38
(1 ) The buyer must pay the price to the seller at

the seller's place of business. However, if the payment
is to be made against the handing over of the goods or
of documents, the price must be paid at the place where
the handing over takes place.

(2) The seller must bear any increase in the
expenses incidental to payment which is caused by a
change in the place of business of the seller subsequent
to the conclusion of the contract.

Article 39
( 1) The buyer must pay the price when the seller

places either the goods or a document controlling their
disposition at the buyer's disposal in accordance with
the contract and this Convention. The seller may make
such payment a condition for handing over the goods
or document.

(2) If the contract involves carriage of the goods,
the seller may dispatch the goods on terms whereby
the goods, or documents controlling their disposition,
will not be handed over to the buyer at the place of
destination except against payment of the price.

(3) The buyer is not required to pay the price
until he has had an opportunity to examine the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such op­
portunity.

. Article 40

The buyer must pay the price on the date fixed or
determinable by the contract or this Convention without
the need for any formalities.

SECTION II. TAKING DELIVERY

Article 41
The buyer's obligation to take delivery consists:
(a) In doing all the acts which could reasonably

be expected of him in order to enable the seller to
make delivery, and

(b) In taking over the goods.

SECTION III. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 42
(1 ) If the buyer fails to perform any of his obliga­

tions under the contract and this Convention, the
seller may:

(a) Exercise the rights provided in articles 43
to 46;

(b) Claim damages as provided in articles 55
to 59.

(2) The seller is not deprived of any right he
may have to claim damages even though he exercises
his right to other remedies.

(3) If the seller resorts to a remedy for breach of
contract, the buyer is not entitled to apply to a court
or arbitral tribunal to grant him a period of grace.

Article 43
The seller may require the buyer to pay the price,

take delivery or perform any of his other obligations,
unless the seller has resorted to a remedy which is
inconsistent with such requirement.

Article 44
The seller may request performance within an ad­

ditional period of time of reasonable length. In such
a case, the seller cannot during such period resort to
any remedy for breach of contract, unless the buyer
has declared that he will not comply with the request.

Article 45
(l) The seller may declare the contract avoided:
(a) If the failure by the buyer to perform any of

his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

(b) If the buyer has been requested under arti­
cle 44 to pay the price or to take delivery of the goods
and has not paid the price or taken delivery within the
additional period of time fixed by the seller in accord­
ance with that article or has declared that he will not
comply with the request.

(2) However, in cases where the buyer has paid
the price, the seller loses his right to declare the con­
tract avoided if he has not done so:

(a) In respect of late performance by the buyer,
before the seller has become aware that performance
has been rendered; or

(b) In respect of any breach other than late
performance, within a reasonable time after the seller
knew or ought to have known of such breach or, if the
seller has requested the buyer to perform under arti­
cle 44, within a reasonable time after the expiration
of the additional period of time or after the buyer has
declared that he will not comply with the request.

Article 46
( 1) If under the contract the buyer is to specify

the form, measurement or other features of the goods
and he fails to make such specification either no the
date expressly or impliedly agreed upon or within a
rCl1:5unable time after receipt of a request from the
seller, the seller may, without prejudice to any other
rights he may have, make the specification himself in
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accordance with any requirements of the buyer that
may be known to him.

(2) If the seller makes the specification himself,
he must inform the buyer of the details thereof and
must fix a reasonable time within which the buyer may
submit a different specification. If the buyer fails to
do so, the specification made by the seller is binding.

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I. ANTICIPATORY BREACH

Article 47
( 1) A party may suspend the performance of his

obligations if it is reasonable to do so because, after
the conclusion of the contract, a serious deterioration
in the capacity to perform or creditworthiness of the
other party or his conduct in preparing to perform or
in actually performing the contract gives grounds to
conclude that the other party will not perform a sub­
stantial part of his obligations.

(2) If the seller has already dispatched the goods
before the grounds described in paragraph (1) of this
article become evident, he may prevent the handing
over of the goods to the buyer even though the buyer
holds a document which entitles him to obtain them.
This paragraph relates only to the rights in the goods
as between the buyer and the seller.

(3) A party suspending performance, whether
before or after dispatch of the goods, must immediately
give notice to the other party thereof and must continue
with performance if the other party provides adequate
assurance of his performance. If the other party fails
to provide such assurance within a reasonable time
after he has received the notice, the party who sus­
pended performance may avoid the contract.

Article 48
(1) If, in the case of a contract for delivery of

goods by instalments, the failure of one party to perform
any of his obligations in respect of any instalment gives
the other party good reason to fear a fundamental
breach in respect of future instalments, he may declare
the contract avoided for the future, provided that he
does so within a reasonable time.

(2) A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so
at the same time, declare the contract avoided in
respect of deliveries already made if, by reason of
their interdependence, deliveries already made could
not be used for the purpose contemplated by the parties
in entering the contract.

Article 49
If prior to the date for performance of the contract

it is clear that one of the parties will commit a funda­
mental breach, the other party may declare the contract
avoided.

SECTION II. EXEMPTIONS

Article 50
(1) If a pany has not perfonned one of his

obligations, he is not liable in damages for such non­
performance if he proves that it was due to an impedi­
ment which occurred without fault on .his part. For

this purpose there is deemed to be fault unless the non­
performing party proves that he could not reasonably
have been expected to take into account or to avoid
or to overcome the impediment.

(2) If the non-performance of the seller is due
to non-performance by a subcontractor, the seller is
exempt from liability only if he is exempt under the
provisions of paragraph (1) of this article and if the
subcontractor would be so exempt if the provisions of
that paragraph were applied to him.

(3) The exemption provided by this article has
effect only for the period during which the impediment
existed.

(4) The non-performing party must notify the
other party of the impediment and its effect on his
ability to perform. If he fails to do so within a reason­
able time after he knew or ought to have known of the
impediment, he is liable for the damage resulting from
this failure.

SECTION III. EFFECTS OF AVOIDANCE

Article 51
( 1) Avoidance of the contract releases both parties

from their obligations thereunder, subject to any dam­
age which may be due. Avoidance does not affect pro­
visions for the settlement of disputes.

(2) If one party has performed the contract either
wholly or in part, he may claim from the other party
restitution of whatever he has supplied or paid under
the contract. If both parties are required to make
restitution, they must do so concurrently.

Article 52
(1) The buyer loses his right to declare the con­

tract avoided or to require the seller to deliver sub­
stitute goods if it is impossible for him to make restitu­
tion of the goods substantially in the condition in which
he received them.

(2) Paragraph (1) of this article does not apply:
(a) If the impossibility of making restitution of

the goods or of making restitution of the goods sub­
stantially in the condition in which he received them
is not due to an act of the buyer; or

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination provided
for in article 22; or

(c) If the goods or part of the goods have been
sold in the normal course of business or have been
consumed or transformed by the buyer in the course
of normal use before he discovered the lack of conform­
ity or ought to have discovered it.

Article 53
The buyer who has lost the right to declare the con­

tract avoided or to require the seller to deliver sub­
stitute goods in accordance with article 52 retains all
other remedies.

Article 54
( 1) If the seller is required to refund the price,

he must also .J?ay interest thereon, at the rate fixed in
accordance WIth article 58, as from the date on which
the price was paid.
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(2) The buyer must account to the seller for all
benefits which he has derived from the goods or part
of them:

(a) If he must make restitution of the goods or
part of them; or

(b) If it is impossible for him to make restitution
of all or part of the goods or to make restitution of all
or part of the goods substantially in the condition in
which he received them, but he has nevertheless declared
the contract avoided or required the seller to deliver
substitute goods.

SECTION IV. DAMAGES

Article 55
Damages for breach of contract by one party consist

of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the
breach. Such damages cannot exceed the loss which
the party in breach foresaw or ought to have foreseen
at the time of the conclusion of the contract, in the
light of the facts and matters which he then knew or
ought to have known, as a possible consequence of the
breach of contract.

Article 56
( 1) If the contract is avoided and if, in a reason­

able manner and within a reasonable time after avoid­
ance, the buyer has bought goods in replacement or
the seller has resold the goods, the party claiming dam­
ages may, if he does not rely upon the provisions of
articles 55 or 57, recover the difference between the
contract price and the price in the substitute transac­
tion.

(2) Damages under paragraph (1) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

Article 57
( 1) If the contract is avoided and there is a cur­

rent price for the goods, the party claiming damages
may, if he does not rely upon the provisions of arti­
cles 55 or 56, recover the difference between the price
fixed by the contract and the current price on the date
on which the contract is avoided.

(2) In calculating the amount of damages under
paragraph (1) of this article, the current price to be
taken into account is the price prevailing at the place
where delivery of the goods should have been made or,
if there is no current price at that place, the price at
another place which serves as a reasonable substitute,
making due allowance for differences in the cost of
transporting the goods.

(3) Damages under paragraph (l) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

Article 58
If the breach of contract consists of delay in the

payment of the price, the seller is in any event entitled
to interest on such sum as is in arrears at a rate equal
to the official discount rate in the country where he has
his place of business, plus 1 per cent, but his entitle­
ment is not to be lower than the rate applied to un­
secured short-term commercial credits in the country
where the seller has his place of business.

Article 59
The party who relies on a breach of contract must

adopt such measures as are reasonable in the circum­
stances to mitigate the loss, including loss of profit,
resulting from the breach. If he fails to adopt such
measures, the party in breach may claim a reduction
in the damages in the amount which should have been
mitigated.

SECTION V. PRESERVATION OF THE GOODS

Article 60

If the buyer is in delay in taking delivery of the
goods and 'the seller is either in possession of the goods
or otherwise able to control their disposition, the seller
must take such steps as are reasonable in the circum­
stances to preserve them. He may retain them until
he has been reimbursed his reasonable expenses by
the buyer.

Article 61
(1) If the goods have been received by the buyer

and he intends to reject them, he must take such steps
as are reasonable in the circumstances to preserve them.
He may retain them until he has been reimbursed his
reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been
put at his disposal at the place of destination and he
exercises the right to reject them, he must take pos­
session of them on behalf of the seller, provided that
he can do so without payment of the price and without
unreasonable inconvenience or unreasonable expense.
This provision does not apply if the seller or a person
authorized to take charge of the goods on his behalf
is present at the destination.

Article 62
The party who is under an obligation to take steps

to preserve the goods may deposit them in a ware­
house of a third person at the expense of the other
party provided that the expense incurred is not un­
reasonable.

Article 63
(1) If there has been an unreasonable delay by

the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation
and notice of his intention to sell has been given, the
party who is under an obligation to preserve the goods
in accordance with articles 60 or 61 may sell them by
any appropriate means.

(2) If the goods are subject to loss or rapid deter­
ioration or their preservation would involve unreason­
able expense, the party who is under an obligation to
preserve the goods in accordance with articles 60 or 61
must take reasonable efforts to sell them. To the extent
possible he must give notice of his intention to sell.

(3) The party selling the goods has the right to
retain out of the proceeds of sale an amount equal to
the reasonable casts of preserving the goods and of
selling them. He must account to the other party for
the balance.
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CHAPTER VI. PASSING OF RISK

Article 64
If the risk has passed to the buyer, he must pay the

price notwithstanding loss of or damage to the goods,
unless the loss or damage is due to an act of the seller.

Article 65
( 1) If the contract of sale involves carriage of the

goods and the seller is not required to hand them over
at a particular destination, the risk passes to the buyer
when the goods are handed over to the first carrier for
transmission to the buyer.

(2) It at the time of the conclusion of the con­
tract the goods are already in transit, the risk passes
as from the time the goods were handed over to the
first carrier. However, the risk of loss of goods sold in
transit does not pass to the buyer if, at the time of
the conclusion of the contract, the seller knew or ought
to have known that the goods had been lost or dam­
aged, unless the seller had disclosed such fact to the
buyer.

Article 66

( 1) In cases not covered by article 65 the risk
passes to the buyer as from the time when the goods
were placed at his disposal and taken over by him.

(2) If the goods have been placed at the disposal
of the buyer but they have not been taken over by
him or have been taken over belatedly by him and this
fact constitutes a breach of the contract, the risk passes
to the buyer at the last moment he could have taken
over the goods without committing a breach of the
contract. If the contract relates to the sale of goods
not then identified, the goods are deemed not to be
placed at the disposal of the buyer until they have been
clearly identified to the contract.

Article 67

If the seller has committed a fundamental breach of
contract, the provisions of articles 65 and 66 do not
impair the remedies available to the buyer on account
of such breach.

3. Commentary on the draft Convention on the International
Sale of Goods (AjCN.9j116, annex n)~
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Part I. Substantive provisions

CHAPTER I. SPHERE OF APPLICATION

Article 1
( 1) This Convention ap~lies to contracts of sa~e

of goods entered into by parties whose places of bUSI­
ness are in different States:

(a) When the States are Contracting States; or

• 17 March 1976.

(b) When the rules of private international law lead
to the application of the law of a Contracting State.

(2) The fact that the parties have their places of
business in different States is to be disregarded when­
ever this fact does not appear either from the contract
or from any dealings between, or from information dis­
closed by, the parties at any time before or at the con­
clusion of the contract.
PRIOR UNIFORM LAW

Uniform Law on the International Sale of Goods
(ULIS), articles 1 and 2.
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Convention on the Limitation Period in the Interna­
tional Sale of Goods (Prescription Convention), arti­
cles 2 and 3.

Commentary

1. This article states the general rules for deter­
mining whether this convention is applicable toa con­
tract of sale of goods.

Basic criterion, paragraph (1)

2. Article 1 (1) states that the basic criterion for
the application of this convention to a contract of sale
of goods is that the places of business of the parties
are in different States.1

3. This convention is not concerned with the law
governing contracts of sale where the parties have their
places of business within one and the same State. Such
contracts will normally be governed by the domestic
law of that State.

4. By focusing on the sale of goods between parties
whose places of business are in different States, the
convention will serve its three major purposes:

(1) To reduce the search for a forum with the most
favourable law;

(2) To reduce the necessity of resorting to rules
of private international law;

(3) To provide a modern law of sales appropriate
for transactions of an international character.

Additional criteria, subparagraphs (1) (a) and (1) (b)

5. Even though the parties have their places of busi­
ness in different States, the present convention applies
only if:

(1) The States in which the parties have their
places of business are Contracting States; or

(2) The rules of private international law lead to
the application of the law of a Contracting State.

6. If the two States in which the parties have their
places of business are Contracting States, the conven­
tion applies even if the rules of private international
law of the forum would normally designate the law
of a third country, such as the law of the State in
which the contract was conluded. This result could be
defeated only if the litigation took place in a third non­
contracting State, and the rules of private international
law of that State would apply the law of the forum,
i.e., its own law, or the law of a fourth non-contracting
State to the contract.

7. Even if one 'Of both of the parties to the con­
tract have their places of business in a State which is
not a Contracting State, the convention is applicable
if the rules of private international law of the forum lead
to the application of the law of a Contracting State. In
such a situation the question is then which law of sales
of that State shall apply. If the parties to the contract are
from different States, the appropriate law of sales is this
convention.

8. A further application of this principle is that if
two parties from different States have designated the
law of a Contracting State as the law of the contract,

11£ a party has places of business in more than one State,
the relevant place of business is determined by article 6 (a).

this convention is applicable even though the parties
have not specifically mentioned the convention.

Awareness of situation, paragraph (2)

9. Under paragraph (2) the convention does not
apply if "the fact that the parties have their places of
business in different States . . . does not appear either
from the contract or from any dealings between, or from
information disclosed by, the parties at any time before
or at the conclusion of the contract". One example of
such a. situation is where the parties appeared to have
their places of business in the same State but one of the
parties was acting as the agent for an undisclosed
foreign principal. In such a situation paragraph (2)
provides that the sale, which appears to be between
parties whose places of business are in the same State,
is not governed by the convention.

Article 2*

This Convention does not apply to sales:
(a) Of goods bought for personal, family or house­

hold use, unless the seller, at the time of the conclusion
of the contract, did not know and had no reason to
know that the goods were bought for any such use;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, ne-

gotiable instruments or money;
(e) Of ships, vessels or aircraft;
(I) Of electricity.

PRIOR UNIFORM LAW

ULIS, article 5.
Prescription Convention, article 4.

Commentary

1. Article 2 sets out those sales which are excluded
from the application of this convention. The exclusions
are of three types: those based on the purpose for
which the goods were purchased, those based on the
type of transaction and those based on the kinds of
goods sold.

Exclusion of consumer sales, subparagraph (a)

2. Subparagraph (a) of this article excludes con­
sumer sales from the scope of this convention. A par­
ticular sale is outside the scope of this convention if the
goods are bought for "personal, family or household
use". However, if the goods were purchased by an in­
dividual for a commercial purpose, the sale would be
governed by this convention. Thus, for example, the
following situations are within the convention: the pur­
chase of a camera by a \professional photographer for
use in his business; the purchase of soap or other toil­
etries by a business for the personal use of the em­
ployees; the purchase of a single automobile by a dealer
for resale.

3. The rationale for excluding consumer sales from
the convention is that in a number of countries such
transactions are subject to various types of national
laws that are designed to protect consumers. In order

* Norway expressed a reservation in respect of article 2 (e)
and (I).
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to avoid any risk of impairing the effectiveness of such
national laws, it was considered advisable that con­
sumer sales should be excluded from this convention. In
addition, most consumer sales are domestic transac­
tions and it was felt that the convention should not ap­
ply to the relatively few cases where consumer sales
were international transactions, e.g., because the buyer
was a tourist with his habitual residence in another
country2 or that the goods were ordered by mail.

4. Even if the goods were purchased for personal,
family or household use, the convention applies if "the
seller, at the time of the conclusion of the contract, did
not know and had no reason to know that the goods
were bought for any such use". The seller might have
no reason to know that the goods were purchased for
such use if the quantity of goods purchased, the address
to which they were to be sent or other aspects of the
transaction were those not normal in a consumer sale.

Exclusion of sales by auction, subparagraph (b)

5. Subparagraph (b) of this article excludes sales
by auction from the scope of this convention. Sales by
auction are often subject to special rules under the
applicable national law and it was considered desirable
that they remain subject to those rules even though the
successful bidder was from a different State.

Exclusion of sales on execution or otherwise by au­
thority of law, subparagraph (c)

6. Subparagraph (c) of this article excludes sales
on judicial or administrative execution or otherwise by
authority of law, because such sales are normally gov­
erned by special rules in the State under whose authority
the execution sale is made. Furthermore, such sales do
not constitute a significant part of international trade
and may, therefore, safely be regarded as purely domes­
tic transactions.

Exclusion of sales of stocks, shares, investment se­
curities, negotiable instruments or money, subpara­
graph (d)
7. This subparagraph excludes sales of stocks,

shares, investment securities, negotiable instruments or
money. Such transactions present problems that are
different from the usual international sale of goods
and, in addition, in many countries are subject to special
mandatory rules. Moreover, in some legal systems such
commercial paper is not considered to be "goods".
Without the exclusion of the sales of such paper, there
might have been significant differences in the application
of this convention.

8. This subparagraph does not exclude documen­
tary sales of goods from the scope of this convention
even though, in some legal systems, such sales may be
characterized as sales of commercial paper.

Exclusion of sales of ships, vessels or aircraft, sub­
paragraph (e)

9. This subparagraph excludes from the scope of
the convention all sales of ships, vessels and aircraft. In
some legal systems, there may be a question whether
ships, vessels and aircraft are "goods". In most legal
systems at least some ships, vessels and aircraft are
subject to special registration requirements. The rules

2 See article 6 (b).

specifying which ones must be registered differ widely.
Since the relevant place of registration, and therefore
the law which would govern the registration, might not
be known at the time of the sale, the sale of all ships,
vessels and aircraft was excluded in order to make uni­
form the application of this convention.

Exclusion of sales of electricity, subparagraph (f)

10. This subparagraph excludes sales of electricity
from the scope of this convention on the ground that
in many legal systems electricity is not considered to be
goods and, in any case, international sales of electricity
present unique problems that are different from those
presented by the usual international sale of goods.

Article 3

( 1) This Convention does not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

(2) Contracts for the supply of goods to be
manufactured or produced are to be considered sales
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary
for such manufacture or production.

PRIOR UNIFORM LAW

DUS, article 6.
Prescription Convention, article 6.

Commentary

1. Article 3 deals with two different situations in
which the contract includes some act in addition to the
supply of goods.

Sale of goods and supply of labour or other services
by the seller, paragraph (1)
2. This paragraph deals with contracts under which

the seller undertakes to supply labour or other services
in addition to selling goods. An example of such a con­
tract is where the seller agrees to sell machinery and un­
dertakes to set it up in a plant in working condition
or to supervise its installation. In such cases, para­
graph (1) provides that if the "preponderant part" of
the obligation of the seller consists in the supply of
labour or other services, such as in a "turnkey" con­
tract, the contract is not subject to the provisions of
this convention.

3. It is important to note that this paragraph does
not attempt to determine whether obligations created by
one instrument or transaction comprise essentially one
or two contracts. Thus, the question whether the seller's
obligations relating to the sale of goods and those relat­
ing to the supply of labour ,or other services can be con­
sidered as two separate contracts (under what is some­
times called the doctrine of "severability" of contracts),
will be resolved in accordance with the applicable na­
tionallaw.

Supply of materials by the buyer, paragraph (2)
4. The opening phrase of paragraph (2) of this ar­

ticle provides that the sale of goods to be manuafactured
by the seller to the buyer's order is as much subject to
the provisions of this convention as the sale of ready­
made goods.

5. However, the concluding phrase in this para­
.graph "unless the party who orders the goods undertakes
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to supply a substantial part of the materials necessary
for such manufacture or production", is designed to
exclude from the scope of this convention those con­
tracts under which the buyer undertakes to supply the
seller (the manufacturer) with a substantial part of the
necessary materials from which the goods are to be
manufactured or produced. Since such contracts are
more akin to contracts for the supply of services or
labour than to contracts for sale of goods, they are
excluded from the scope of this convention, in line with
the basic rule of paragraph (1).

Article 4

This Convention also applies where it has been
chosen as the law of the contract by the parties.

PRIOR UNIFORM LAW

ULIS, article 4.
Commentary

1. This article constitutes an invitation to business
enterprises to make use of this convention, which has
been drafted to meet the problems encountered in in­
ternational trade, even though the convention would not
automatically be applicable under the provisions of ar­
ticle 1. This article might be of particular interest to
businesses in a contracting State which deal with firms
from both non-contracting States (convention generally
not applicable under article 1) and from Contracting
States (convention applicable under article 1). By the
use of an appropriate clause in their contracts, th~y will
be able to assure themselves that the same law WIll ap­
ply to all of their international contracts of sale of
goods. Similarly businesses in non-contracting States
which do not have a modem law of sales applicable
to international contracts of sale may wish to have this
convention apply as the law of the contract. Moreover,
it may be desired to have this convention apply to some
domestic contracts of sale, especially if the contract in
question is part of a series of contracts which includes an
international sale of goods.

2. The courts of a Contracting State would be re­
quired to enforce such a choice of laws clause in a con­
tract which came before them. It would be a matter of
the public policy of the State concerned whether the
courts of a non-contracting State would enforce such a
clause.

3. The choice of this convention as the law of the
contract would govern only the obligations of the seller
and the buyer arising from the contract of sale. It would
not affect any mandatory provisions of national law
which would be applicable.s

Article 5

The parties may exclude the application of this
Convention or derogate from or vary the effect of any
of its provisions.

PRIOR UNIFORM LAW

ULIS, article 3.
Commentary

1. The non-mandatory character of the convention
is explicitly stated in article 5. The parties may exclude

8 See article 7.

its application entirely by choosing a law other than
this convention to govern their contract. They may also
exclude its application in part or derogate from or vary
the effect of any of its provisions by adopting provisions
in their contract providing solutions different from
those ,in the convention.

2. The second sentence of ULIS, article 3, provid­
ing that "such exclusion may be express or implied"
has been eliminated lest the special reference to "im­
plied" exclusion might 'encourage courts to conclude, on
insufficient grounds, that the convention had been
wholly excluded.

Article 6

For the purposes of this Convention:

(a) If a party to a contract of sale of goods has
more than one place of business, the place of business
is that which has the closest relationship to the contract
and its performance, having regard to the circumstances
known to or contemplated by the parties at the time of
the conclusion of the contract;

(b) If a party does not have a place of business,
reference is to be made to his habitual residence;

(c) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract is to be taken into consideration.

PRIOR UNIFORM LAW

ULIS, articles 1 (2) and (3),7.
Prescription Convention, article 2 (c), (d), (e).

Commentary

1. This article deals with the determination of the
relevant "place of business" of a party and with the
effect of the nationality of the parties or of the civil or
commercial character of the parties or the contract on
the application of this convention to a contract.

Place of business, subparagraph (a)

2. Subparagraph (a) deals with the situation in
which a party to a contract has more than one place of
business. The question arises in this convention in re­
spect of two different matters.

3. The first matter is to determine whether this con­
vention applies to the contract. For this convention to
apply the contract must have been entered into by par­
ties whose places of business are in different States.4

Moreover, in most cases those States must be Contract­
ing States.5 For the purpose of determining whether this
convention applies, no problem arises where all the
places of business of one party (X) are situated in Con­
tracting States other than the Contracting State in which
the other party (Y) has his place of business. Which­
ever one is designated as the relevant place of business:
of X, the places of business of X and Y will be in dif-,
ferent Contracting States. The problem arises only when
one of X's places of business is situated either in the'
same State as the place of business of Y or in a non··
contracting State. In such a case it becomes crucial to·
determine which of X's different places of business is the'
relevant place of business within the meaning of arti­
cle 1.

4 Article 1 (1). See, however, article 4.
GArtiele 1 (1) (a).
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4. The second matter in which it is important to
know the relevant place of business is in regard to the
seller's obligation under article 15 (c) to deliver the
goods to the buyer "at the place where the seller had
his place of business at the time of the conclusion of
the contract". In this case it may be equally necessary
to choose between two places of business within a given
State as to choose between places of business in two dif­
ferent States.

5. Subparagraph (a) lays down the criterion for
determining the relevant place of business: it is the place
of business "which has the closest relationship to the
contract and its performance". The phrase "the contract
and its performance" refers to the transaction as a
whole, including factors relating to the offer and the
acceptance as well as the performance of the contract.
In determining the place of business which has the
"closest relationship", subparagraph (a) states that
regard is to be given to "the circumstances known to or
contemplated by the parties at the time of the conclusion
of the contract". Factors that may not be known to one
of the parties at the time of entering into the contract
would include supervision over the making of the con­
tract by a head office located in another State, or the
foreign origin or final destination of the goods. When
these factors are not known to or contemplated by both
parties at the time of the conclusion of the contract, they
are not to be taken into consideration.

Habitual residence, subparagraph (b)

6. Subparagraph (b) deals with the case where
one of the parties does not have a place of business.
Most international contracts are entered into by busi­
nessmen who have recognized places of business. Oc­
casionally, however, a person who does not have an
established "place of business" may enter into a con­
tract of sale of goods that is intended for commercial
purposes, and not simply for "personal, family or house­
hold use" within the meaning of article 2 of this con­
vention. The present provision provides that in this
situation, reference is to be made to his habitual resi­
dence.

Nationality of the parties, civil or commercial charac­
ter of the transaction, subparagraph (c)

7. Subparagraph (c) provides that neither the na­
tionality of the parties nor the civil or commercial char­
acter of the parties or of the contract is to be taken
into consideration in determining the applicability of
the convention.

8. The question whether this convention is appli­
cable to a contract of sale of goods is determined pri­
marily by whether the relevant "places of business" of
the two parties are in different Contracting States. The
relevant "place of business" is determined in subpara­
graph (a) of this article without reference to nationality,
place of incorporation, or place of head office of a
party. This subparagraph reinforces that rule by making
it clear that the nationality of the parties is not to be
taken into consideration.

9. In some legal systems the law relating to con­
tracts of sale of goods is different depending on whether
the parties or the contract are characte?ze~ ~s c~vil ~r.
commercial. In other legal systems thIS distmctlOn IS
not known. In order to avoid differences in interpreta­
tion ofthe scope of application of the convention, this

subparagraph provides that the convention applies re­
gardless of the Civil or commercial character of the
parties or contract.

Article 7

[( 1) This Convention governs only the rights and
obligations of the seller and the buyer arising from a
contract of sale. In particular, this Convention is not,
except as otherwise expressly provided therein, con­
cerned with the formation of the contract, nor with
the effect which the contract may have on the property
in the goods sold, nor with the validity of the contract
or of any of its provisions or of any usage.

[(2). This Convention does not govern the rights
and obligations which might arise between the seller
and the buyer because of the existence in any person
of rights or claims which relate to industrial or in­
tellectual property or the like.]*

PRIOR UNIFORM LAW

ULIS, articles 4,5 (2), 8.

Commentary

1. Article 7 limits the scope of the convention, un­
less elsewhere expressly provided in the convention, to
governing the rights and obligations of the seller and
the buyer arising from a contract of sale.

Formation and validity, paragraph (1)

2. The only article in this convention which deals
with formation or validity is article 11, which provides
that a contract of sale of goods need not be in writing
and is not subject to any other requirements as to form.
Article 11 was included because, although it relates to
the .formation of the contract and may be considered
to relate to the validity of the contract, it also relates
to the proof of the terms of the contract and was,
therefore, considered important for this convention.

3. Among the provisions in the convention which
article 7 makes clear do not confer validity is article 36,
in respect of the determination of a price which is not
fixed or determinable. If the law of a relevant State
does not recognize the validity of a contract where the
price is neither fixed nor determinable, article 36 does
not confer validity.

Passing of property, paragraph (1)

4. Paragraph (1) makes it clear that the convention
does not govern the passing of property in the goods
sold. In some legal systems property passes at the time
of the conclusion of the contract. In other legal systelDS
property passes at some later time such as the time at
which the goods are delivered to the buyer. It was not
regarded possible to unify the rule on this point nor
was it regarded necessary to do so. since rules are pro­
vided in the convention for several questions linked,
at least in certain legal systems, to the passing of prop­
erty: the obligation of the seller to transfer the goods
free from any right or claim of a third person not ac­
cepted by the buyer;6 the obligation of the buyer to

* The Working Group left this paragraph in square brackets
to indicate that it was a matter which it considered should be
decided by the Commission. See also the reservation of Nor­
way to article 25.

6 Article 25.
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pay the price;1 the passing of the risk of loss or damage
to the goods;8 the obligation to preserve the goods.9

CHAPTER II. GENERAL PROVISIONS

Article 8
(1 ) The parties are bound by any usage to which

they have agreed and by any practices which they have
established between themselves. .

(2) The parties are considered, unless otherwise
agreed, to have impliedly made applicable to their con­
tract a usage of which the parties knew or had reason
to 'know and which in international trade is widely
known to, and regularly observed by, parties to con­
tracts of the type involved in the particular trade con­
cerned.

PRIOR UNIFORM LAW

ULIS, article 9.
Commentary

1. This article describes the extent to which usages
and practices between the parties are binding on the
parties to the contract.

2. By the combined effect of paragraphs (1)
and (2), usages to which the parties have agreed are
binding on them. The agreement may be express or
it may be implied.

3. In order for there to be an implied agreement
that a usage will be binding on the parties, the usage
must meet two conditions: it must be one "of which
the parties knew or had reason to know" and it must
be one "which in international trade is widely known
to, and regularly observed by, parties to contracts of
the type involved in the particular trade concerned".
The trade may be restricted to a certain product, region
or set of trading partners.

4. The determining factor whether a particular
usage is to be considered as having been impliedly
made applicable to a given contract will often be
whether it was "widely known to, and regularly ob­
served by, parties to contracts of the type involved in
.the particular trade concerned". In such a case it may
be that the parties will be held to have "had reason to
know" of the usage.

5. Since usages which become binding on the parties
do so only because they have been explicitly or im­
plicitly incorporated into the contract, they will be
applied rather than conflicting provisions of this Con­
vention on the principle of party autonomy.1Q There­
fore, the provision'in ULIS article 9, paragraph 2, that
in the event of conflict between an applicable usage
and the Uniform Law, the usages prevail unless other­
wise agreed by the parties, a provision regarded to be
in conflict with the constitutional principles of some
States and against public policy in others, has been
eliminated as unnecessary.

6. This article does not provide any explicit rule
for the interpretation of expressions, provisions or forms
of contract which are widely used in international trade

7 Article 39.
8 Articles 64-67.
9 Articles 60-63.
10 Article 5.

and for which the parties have given no interpretation.
In some cases such an expression, provision or form
of contract may be considered to be a usage or practice
between the parties, in which case this article would
be applied.

Article 9
A breach committed by one of the parties to the

contract is fundamental if it results in substantial detri­
ment to the other party and the party in breach foresaw
or had reason to foresee such a result.

PRIOR UNIFORM LAW

ULIS, article 10.
Commentary

1. Article 9 defines "fundamental breach".
2. The definition of fundamental breach is im­

portant because various remedies of buyer and seller,ll
as well as some aspects of the passing of the risk,l:!
rest upon it.

3. The basic criterion for a breach to be funda­
mental is that "it results in substantial detriment to
to the [injured] party". The determination whether the
injury is substantial must be made in the light of the
circumstances of each case, e.g., the monetary value
of the contract, the monetary harm caused by the
breach, or the extent to which the breach interferes
with other activities of the injured party.

4. In addition to this basic criterion which looks to
the harm to the injured party, a breach is fundamental
only if "the party in breach foresaw or had reason to
foresee such a result", i.e., the result which did occur.
It should be noted that it is not necessary that the
party in breach did in fact foresee the result.

Article 10
(1) Notices provided for by this Convention must

be made by the means appropriate in the circumstances.
(2) A declaration of avoidance of the contract is

effective only if notice is given to the other party.
(3) If. a notice of avoidance or any notice required

by article 23 is sent by appropriate means within the
required time, the fact that the notice fails to arrive
or fails to arrive within such time or that its contents
have been inaccurately transmitted does not deprive
the sender of the right to rely on the notice.

PRIOR UNIFORM LAW

ULIS, articles 14 and 39, paragraph 3.
Commentary

1. Article 10 provides the rules in respect of notices
required by this Convention.

Obligation to use appropriate means, paragraph (1)

2. Paragraph (1) makes it clear that a party who is
required by the convention to send a notice must use
the means appropriate in the circumstances. There may
be more than one means of communication which is
appropriate in the circumstances. In such a case the

11 See articles 27 (2), 29 (I), 30 (1) (0), 32 (2), 45 (1)
(0),48 (1) and 49.

12 See article 67.
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Article 12

If, in accordance with the provisions of this Conven­
tion, one party is entitled to require performance of any
obligatipn by the other party, a court is not bound to
enter a judgement providing for specific performance
unless this could be required by the court under its own
law in respect of similar contracts of sale not governed
by this Convention. .

PRIOR UNIFORM LAW

Convention on the International Sale of Goods, The
Hague, 1 July 1964, article VII.

UUS, article 16.
Commentary

1. This article considers the extent to which a na­
tional court is required to enter a judgement for specific
performance of an obligation arising under this con­
vention.

2. If the seller does not perform one of his obliga­
tions under the contract of sale or the convention, ar­
ticle 27 provides that "the buyer may require per­
formance by the seller". Similarly, article 43 authorizes
the seller to "require the buyer to pay the price, take
delivery or perform any of his other obligations".

3. The question arises whether the injured party
can obtain the aid of a court to enforce the obligation
of the party in default to perform the contract. In some
legal systems the courts are authorized to order specific
performance of an obligation. In other legal systems
courts are not authorized to order certain forms of
specific performance and those States could not be
expected to alter fundamental principles of their judicial
procedure in order to bring this convention into force.
Therefore, article 12 provides that a court is not bound
to enter a judgement providing for specific performance
unless this could be required by the court under its
own law in respect of similar contracts of sale not
governed by this convention, e.g., domestic contracts
of sale. Therefore, if a court has the authority under
any circumstances to order a particular form of specific
performance, e.g. to deliver the goods or to pay the
price, article 12 does not limit the application of ar­
ticles 27 or 43. Article 12 limits their application only
if a court could not under any circumstances order such
a form of specific performance.

4. It should be noted that articles 27 and 43, where
not limited by this article, have the effect of changing
the remedy of obtaining an order by a court that a party
perform the contract from a limited remedy, which in
many circumstances is available only at the discretion
of the court, to a remedy available at the discretion of
the other party.

sender may use the one which is the most convenient the decision to include it in the present convention.
for him. , Nevertheless, any administrative or criminal sanctions

3. A communication is appropriate "in the cir- for breach of the rules of any State requiring that such
cumstances" if it is appropriate to the situation of the contracts be in writing, whether for purposes of ad-
parties. A means of communication which is appropri- ministrative control of the buyer or seller, for purposes
ate in one set of circumstances may not be appropriate of enforcing exchange control laws, or otherwise would
in another set of circumstances. For example, even still be .enforceable against a party which concluded the
though a particular form of notice may normally be non-wntten contract even though the contract itself
sent by airmail, in a given case the need for speed may would be enforceable between the parties.
make only electronic communication, telegram, telex,
or telephone, a means appropriate "in the circum­
stances".

* The Working Group left this article in square brackets
to indicate that it was a matter which it considered should
be decided by the Commission. The USSR reserved its position
in respect of this article.

13 Articles 30, 45, 47, 48 and 49 provide for a declaration
of avoidance of a contract under appropriate circumstances.

14 Articles 16 (1), 29 (3), 46 (2), 47 (3) notice of sus­
pension only, 50 (4), 63 (1), 63 (2).

15 The terms of this article are to be found in almost iden­
tical words in article 3 of the Uniform Law on the Formation
of Contracts for the International Sale of Goods, annexed to
the Hague Convention of 1 July 1964.

Notice of avoidance, paragraph (2)

4. Paragraph (2) provides that any declaration of
avoidance of a contract under this convention18 is
effective only if notice is given to the other party.

Risk in transmission, paragraph (3)

5. Paragraph (3) states that if a party has sent a
notice of avoidance of the contract or a notice that
the goods do not conform to the contract as required
by article 23 by an appropriate means within the re­
quired time, "the fact that the notice fails to arrive or
fails to arrive within [the required] time or that its
contents have been inaccurately transmitted does not
deprive the sender of the right to rely on the notice".
Therefore, the risk of the loss or delay in or the defec­
tive transmission of the notice falls on the addressee.

6. Paragraph (3) does not apply to the other no­
tices required by this convention14 and no rule on the
risk of transmission is given as to those notices. It
should be noted, however, that paragraph (1) requires
all notices to be made by the means appropriate in the
circumstances.

[Article 11*
A contract of sale need not be evidenced by writing

and is not subject to any other requirements as to form.
It may be proved by means of witnesses.]

PRIOR UNIFORM LAW

UUS, article 15.
Uniform Law on the Formation of Contracts, ar­

ticle 3.
Commentary

1. Article 11 provides that a contract of sale need
not be evidenced by writing and is not subject to any
other requirements as to form.

2. Even though article 11 could be considered to
relate to a matter of formation or validity,15 the fact
that many contracts for the international sale of goods
are concluded by modem means of communication
which do not always involve a written contract led to
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Article 13
In the interpretation and application of the provisions

of this Convention, regard is to be had to its interna­
tional character and to the need to promote uniformity.

PRIOR UNIFORM LAW

UUS, article 17.
Prescription Convention, article 7.

Commentary
National rules on the law of sales of goods are subject

to sharp divergencies in approach and concept. Thus,
it is especially important to avoid differing construc­
tions of the provisions of this convention by national
courts, each dependent upon the concepts used in the
legal system of the country of the forum. To this end,
article 13 emphasizes the importance, in the interpre­
tation and application of the provisions of the conven­
tion, of having due regard for the international character
of the convention and for the need to promote uni­
formity.

CHAPTER III. OBLIGATIONS OF THE SELLER

Article 14
The seller must deliver the goods, hand over any

documents relating thereto and transfer the property
in the goods, as required by the contract and this
Convention.

PRIOR UNIFORM LAW

UUS, article 18.
Commentary

Article 14 states the principal obligations of the
seller and introduces chapter III of the convention.
The principal obligations of the seller are to deliver the
goods, to hand over any documents relating thereto
and to transfer the property in the goods. The seller
must carry out his obligations "as required by the con­
tract and this Convention". Since article 5 of this
convention permits the parties to exclude its applica­
tion or to derogate from or vary the effect of any of
its provisions, it follows that in cases of conflict between
the contract and this convention, the seller must fulfil
his obligations as required by the contract.

SECTION I. DELIVERY OF THE GOODS AND HANDING
OVER OF DOCUMENTS

Article 15
If the seller is not required to deliver the goods at

a particular place, delivery is made:
(a) If the contract of sale involves carriage of

the goods, by handing the goods over to the first carrier
for transmission to the buyer;

(b) If, in cases not within the preceding paragraph,
the contract relates to

(i) Specific goods, or
(ii) Unidentified goods ~o be drawn from a specific

stock or to be manufactured or produced,
and at the time of the conclusion of the contract the
parties knew that the goods were at, or were to be
manufactured or·produced at, a particular place, by
placing the goods at the buyer's disposal at that place;

...~

(c) In other cases by placing the goods at the
buyer's disposal at the place where the seller had his
place of business at the time of the conclusion of the
contract.

PRIOR UNIFORM LAW

OUS, articles 19, paragraph 2, and 23, paragraphs 1
and 2. .

Commentary

1. The seller's primary obligation is to "deliver
the goods" as required by the contract and this con­
vention.

2. Article 15 states how and where the seller's
obligation to deliver is fulfilled. Article 17 states when
the seller is obligated to deliver.

"The goods" which must be delivered
3. In order for the seller to deliver "the goods",

in the case of specific goods, he must deliver the exact
goods called for in the contract. In the case of un­
identified goods, he must deliver goods which generally
conform to the description of the type of goods called
for by the contract. Therefore, if the contract calls for
the delivery of com, the seller has not delivered if he
provides potatoes. However, the seller has delivered
"the goods" if he does the appropriate act called for
by subparagraphs (a) to (c) in respect of the specific
goods described in the contract or, in the case of un­
identified goods, of goods which conform to the generic
description in the contract even though they are non­
conforming or are not delivered at the time required
or by the means of transportation specified. Therefore,
the handing over to the carrier of No.3 grade com
when No.2 grade was called for or the handing over
to the carrier of five tons when 10 tons were called
for would constitute delivery of "the goods". Even
though "the goods" had been "delivered", the buyer
would be able to exercise any rights which he might
have because of the seller's failure to "deliver the
goods ... as required by the contract and this Con­
vention".16 Among the buyer's rights would be the
right to avoid the contract where the failure of the
seller amounted to a fundamental breach.17 Neverthe­
less, the seller would have "delivered the goods".

Where the contract of sale involves the carriage of
goods, subparagraph (a)

4. Where the contract of sale involves the carriage
of goods, delivery of the goods is effected by handing
them over to the first carrier for transmission to the
buyer.

S. The contract of sale involves the carriage of
goods if the seller is required or authorized to send
the goods to the buyer. Both shipment contracts (e.g.
CIF, FOB, FOR) and destination contracts (e.g. Ex
Ship, Delivered at ... ) are contracts of sale which
involve carriage of the goods. However, in order to
make it clear that, inter alia, in a destination contract,
delivery is not made by handing the goods over to the

16 Article 14. Buyer's remedies for seller's breach are set
forth in article 26.

17 Article 30 (a). For the effect of a fundamental breach
by seller on the passing of the risk of loss, see article 67.
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first carrier, the opening clause of article 15 provides
that the specific rules in article 15 (a) to (c) do not
apply "if the seller is required to deliver the goods
at a particular place".

6. If the goods are to be transported by two or
more carriers, delivery of the goods is made by handing
them over "to the first carrier for transmission to the
buyer". Therefore, if the goods are shipped from an
inland point by rail or truck to a port where they are
to be loaded aboard a ship, delivery is effected when
the goods are handed over to the railroad or trucking
firm.

7. The delivery of the goods is effected by handing
over the goods to the first carrier, not by handing over
the documents to the buver. Even if the seller never
handed over the documents to the buyer as required
by the contract, he would have delivered the goods if
they had been handed over to the carrier. Of course
the seller would be subject to any remedies provided
by the contract and this convention for his failure to
hand over the documents.

Goods at or to be manufactured or produced at a
particular place, subparagraph (b)

8. If, at the time of the conclusion of the contract,
the parties knew that the goods were at or were to be
manufactured or produced at a particular place and
the contract does not require or authorize the ship­
ment of the goods, delivery of the goods is effected
by placing the goods at the buyer's disposal at the
place at which the goods were or were to be manu­
factured or produced.

9. There are a number of different situations envis­
aged by this subparagraph. The first is that the goods
are specific goods. For example, if the contract was
for the sale by one dealer to another dealer of a specific
painting which the parties knew was at a particular
location, delivery would be effected by the seller placing
the painting at the buyer's disposal at that location.
The same solution is given if 10 tons of scrap steel are
to be drawn from a specific pile of scrap steel or if 100
chairs are to be manufactured in a particular factory.

10. If the goods are already in transit at the time
of the conclusion of the contract, the contract of sale
is not one which "involves" the carriage of goods under
subparagraph (a) of this article but is one which in­
volves goods which are at a particular place and which
are therefore subject to this subparagraph. This is
true whether the sale is of an entire shipment under
a given bill of lading, in which case the goods are
specified goods, or whether the sale is of only a part
of the goods covered by a given bill of lading. Other­
wise, if the contract of sale of goods already in transit
were held to "involve the carriage of goods", thereby
making it subject to article 15 (a), the seller would
never "deliver the goods" because the goods would not
be handed over to the carrier "for transmission to the
buyer". However, by virtue of article 65 (2) the risk
of loss would pass to the buyer at the time the goods
were handed over to the first carrier, even though the
handing over took place prior to the conclusion of the
contract of sale.

11. Both parties must know of the location of the
specific goods, of the location of the specific stock from

which the goods to be delivered are to be drawn, or
of the place at which the goods are to be manufactured
or to be produced. They must have actual knowledge;
it does not suffice if one or the other party ought to
have had such knowledge but did not. Moreover, they
must have this knowledge at the time of the conclusion
of the contract.

12. Goods are placed at the disposal of the buyer
when the seller has done that which is necessary for
the buyer to be able to take possession. Normally, this
would include the identification of the goods to be
delivered, the completion of any pre-delivery prepara­
tion, such as packing, to be done by the seIler, and the
giving .of such notification to the buyer as would be
necessary to enable him to take possession.

13. If at the time the contract is concluded the
goods are in the possession of a bailee, such as a ware­
houseman or a carrier, they might be placed at the
disposal of the buyer by such means as the seller's
instructions to the bailee to hold the goods for the
buyer or by the seller handing over to the buyer in
appropriate form the documents which control the
goods.

In other cases, subparagraph (c)

14. In other cases, not covered by subparagraphs
(a) and (b), delivery is effected by placing the goods
at the buyer's disposal where the seller carried on busi­
ness at the time of the conclusion of the contract. If
the seller had more than one place of business, the
place at which delivery is to be made is governed by
article 6 (a).

15. Although subparagraph (c) is a residuary rule
to cover those situations not discussed in subparagraphs
(a) and (b), it does not state a rule for "all other
cases". In particular, the contract may provide for
delivery to be made at the buyer's place of business or
at some other particular place not mentioned in this
article. The opening phrase of article 15 recognizes
that in all such cases delivery would be made by hand­
ing over the goods or by placing them at the buyer's
disposal, whichever is appropriate, at the particular
place provided in the contract.

Effect of reservation of title

16. Delivery is effected under this article and risk
of loss passes under article 65 or 66 even though the
seller reserves title to the goods or otherwise reserves
an interest in the goods if such reservation of title or
other interest is for the purpose, inter alia, of securing
the payment of the price.

Article 16

( 1) If the seller is required to hand the goods over
to a carrier and if the goods are not clearly marked
with an address or are not otherwise identified to the
contract, the seller must send the buyer a notice of the
consignment which specifies the goods.

(2) If the seller is required to arrange for carriage
of the goods, he must make such contracts as are
necessary for the carriage to the place fixed by means
of transportation which are appropriate in the circum­
stances and according to the usual terms for such
transportation.
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(3) If the seller is not required to effect insurance
in respect of the carriage of the goods, the seller must
provide the buyer, at his request, with all available
information necessary to enable him to effect such
insurance.

PRIOR UNIFORM LAW

ULIS, articles 19, paragraph 3, 54, paragraphs 1
and 2.

Commentary

1. Article 16 describes several additional obliga­
tions of the seller where the contract of sale involves
the carriage of goods.

Identification of the goods, paragraph (1)

2. The seller will normally identify the goods to
the contract at or before the time of shipment by
marking them with the name and address of the buyer,
by procuring shipping documents which specify the
buyer as the consignee or as the party to be notified
on the arrival of the goods, or by some similar method.
However, if the seller ships identical goods to several
buyers he may fail to take any steps to identify the
goods prior to their arrival. This may especially be the
case where the sale is of goods such as grains which
are shipped in bulk.

3. Failure to identify the goods would not affect
either their "delivery" under article 15 (a) or the pas­
sage of the risk under article 65 (1)18 so long as it
can be shown that the goods were "handed over to
the , , , carrier for transmission to the buyer" .19 How­
ever, the fact that the goods have not been identified
leaves the seller in a position to determine which buyer
would suffer the loss where the loss has occurred to
only a part of the goods. Moreover, if the goods are
not identified, the buyer may not be able to procure
the necessary insurance.2o

4. In order to overcome these difficulties para­
graph (1) requires the seller to send the buyer a notice
of the consignment which specifies the goods if the
goods are not otherwise identified to the contract. If
the seller fails to do so, the buyer has available all the
usual remedies including the right to require the other
party to give notice of the consignment, the right to
damages, and potentially the right to avoid the con­
tract.21

18 Article 66 (2) provides that "if the contract relates to
the sale of goods not then identified, the goods are deemed
not to be placed at the disposal of the buyer [and therefore
the risk does not pass] until they have been clearly identified
to the contract". However, article 66 (2) applies only to
contracts in which the contract of sale does not involve car­
riage of the goods.

19 If the contract is for a portion of a shipment of goods
in bulk, the goods have not been handed over to the carrier
for transmission to the buyer and, therefore, the risk does
not pass on shipment but only after arrival. See para. 5 of
the commentary on article 65.

20 Compare article 16 (3) and paragraphs 6 and 7 of this
commentary.

21 If the failure by the seller to fulfil his obligation to
send notice of the consignment constitutes a fundamental
breach of the contract, the buyer could avoid the contract,
thereby effectively nullifying the passage of the risk. See
articles 30 (1) (a) and 67.

Contract of carriage, paragraph (2)

5. Certain common trade terms such as CIF and
C & F require the seller to arrange for the contract of
carriage of the goods while in other cases such as FOB
sales, where the seller would not normally be required
to do so, the parties on occasion agree that the seller
will in fact make the shipping arrangements. Para­
graph (2) specifies that in all such cases where "the
seller is required to arrange for carriage of the goods,
he must make such contracts as are necessary for the
carriage to the place fixed by means of transportation
which are appropriate in the circumstances and accord­
ing to the usual terms for such transportation".

Insurance, paragraph (2)

6. Either the seller or the buyer may be obligated
under the contract of sale to procure insurance for loss
of the goods during their carriage. This obligation will
normally be determined by the trade term used in the
contract of sale and is not governed by the passage of
the risk of loss. For example, if the price is quoted
CIF, the seller must procure the insurance even though
the risk of loss passes to the buyer when the goods are
handed over to the first carrier for transmission to the
buyer.22 If the price is quoted C & F or FOB, in the
absence of other indications in the contract, it is the
buyer's responsibility to procure any necessary insur­
ance.23

7. Paragraph (2) provides that if the seller is not
required by the contract to procure the insurance,
he must provide the buyer with all available information
necessary to enable him to effect such insurance. This
is not a general obligation on the seller as he only
has to provide such information if the buyer requests
it of him. However, in some trades the seller may be
required to give such information even without request
on the buyer's part by virtue of a usage which becomes
part of the contract pursuant to article 8 of the present
convention.

Article 17*
The seller must deliver the goods:
(a) If a date is fixed or determinable by agree­

ment or usage, on that date; or
(b) If a period (such as a stated month or season)

is fixed or determinable by agreement or usage, at any
time within that period unless circumstances indicate
that the buyer is to choose a date; or

(c) In any other case, within a reasonable time
after the conclusion of the contract.

PRIOR UNIFORM LAW

ULIS, articles 20, 21 and 22.
Commentary

1. Article 17 deals with the time at which the seller
must fulfil his contractual obligation to deliver the
goods.

2. Since the seller's obligation is to deliver at a
certain time, he must hand over the goods to the car-

* Czechoslovakia reserved its position in relation to the
inclusion of "usage" in article 17 (a) and 17 (b).

22 Article 65 (1).
23 See, for example, Incotenns 1953.
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Article 19

( 1) The seller must deliver goods which are of
the quantity, quality and description required by the
contract and which are contained or packaged in the
manner required by the contract. Except where other­
wise agreed, the goods do not conform with the con­
tract unless they:

(a) Are fit for the purposes for which goods of
the same description would ordinarily be used;

(b) Are fit for any particular purpose expressly
or impliedly made known to the seller at the time of
the conclusion of the contract, except where the cir­
cumstances show that the buyer did not rely, or that
it was unreasonable for him to rely, on the seller's skill
and judgement;

(c) Possess the qualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Are contained or packaged in the manner
usual for such goods.

(2) The seller is not liable under subparagraphs
(a) to (d) of paragraph (1) of this article for any non­
conformity of the goods if at the time of the conclusion

PRIOR UNIFORM LAW

ULIS, article 50.
Commentary

1. Article 18 deals with the second obligation of
the seller described in article 14, i.e., to hand over to
the buyer any documents relating to the goods. The
location of this article with the articles dealing with
the delivery of the goods emphasizes the close relation­
ship between the handing over of documents and the
delivery of the goods.

2. The article does not itself list which documents
the seller must hand over to the buyer. In addition to
documents of title, such as bills of lading, dock receipts
and warehouse receipts, the seller may be required
by the contract to hand over certificates of insurance,
commercial or consular invoices, certificates of origin,
weight or quality and the like.

3. The documents must be handed over at the
time and place and in the form required by the con­
tract. Normally, this will require the seller to hand
over the documents in such time and in such form as
will allow the buyer to take possession of the goods
from the carrier when the goods arrive at their destina­
tion, bring them through customs into the country of
destination and exercise claims against the carrier or
insurance company.

4. Article 18 does not limit the right of the seller
to withhold the documents until paid by the buyer when
the contract calls for payment against documents.25

CONFORMITY OF THE GOODSSECTION II.

rier, place the goods at the buyer's disposal at the ap- Article 18
propriate place as required by article 15 or do such If the seller is required to hand over documents
other act as may constitute delivery under the terms relating to the goods, he must hand them over at the
of the contract at or by the time specified. Article 17 time and place and in the form required by the con-
does not require that the buyer have taken physical tract.
possession on the date on which delivery was due or
even have been in a position to take physical posses­
sion if, for example, delivery was made by handing over
the goods to a carrier.

Delivery on fixed or determinable date, subpara­
graph (a)

3. If the date for delivery is fixed or determinable
by reference either to an agreement between the parties
or to a usage which is applicable to their contract
pursuant to article 8, the seller must deliver on that
date.

Delivery during a period, subparagraph (b)

4. In international trade it is common for the date
of delivery to be fixed in terms of a period of time.
This is generally to allow the seller some flexibility in
preparing the goods for shipment and in providing for
the necessary transportation. Therefore, subparagraph
(b) authorizes the seller to deliver goods "at any time
within that period".

5. However, it should be noted that in some cases
the parties may have modified their original agreement
which called for delivery within a period by specifying
a particular date for delivery, a date which might fall
within or without the period of time originally specified.
For instance, if the contract originally called for delivery
in July, by subsequent agreement the seller may have
agreed to deliver on 15 July. In such case delivery
must be made on that date.

6. On occasion the provision in the contract or
in an applicable usage that delivery must be within a
specified period of time is intended to permit the buyer
to arrange for carriage of the goods or to schedule the
exact arrival time of the goods in order to fulfil his
needs and not overtax his storage or handling capacity
as those needs or capacity may be determined sub­
sequent to the conclusion of the contract. Subpara­
graph (b) states, therefore, that the seller may not
choose the exact delivery date if "the circumstances
indicate that the buyer is to choose the date".

7. It should be noted that where the buyer is to
choose the delivery date, the seller will need notice
of that date in time to prepare the goods for shipment
and to make any contracts of carriage he may be
required to make under the contract of sale. If the
buyer does not give such notice in adequate time, the
seller would not be liable for his own non-performance
to the extent he could prove that it was due to the
buyer's fault and not his own.24

Delivery in all other cases, subparagraph (c)

8. In all other cases not governed by subpara­
graphs (a) and (b) the seller must deliver the goods
within a reasonable time after the conclusion of the
contract. What is a reasonable time depends on what
constitutes acceptable commercial conduct in the cir­
cumstances of the case.

24 See article 50 (1). 25 Article 39.
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28 Subpara. 1 (b).

26 The necessity that the seller hand over or place at the
buyer's disposal goods which meet the contract description in
order to have "delivered the goods" is discussed in para­
graph 3 of the commentary on article 15.

27 Article 26 (1).

of the contract the buyer knew or could not have been poses for which these goods are intended so that he
unaware of such non-conformity. can refuse the order if necessary.

5. The seller is not obligated to deliver goods
which are fit for some special purpose which is not a
purpose "for which goods of the same description are
ordinarily used" unless the buyer has "expressly or
impliedly made known to the seller at the time of the
time of the conclusion of the contract" such intended
use.28 This problem may arise if the buyer intends to
use the goods for a ,purpose for which goods of this
kind are sometimes, but not ordinarily used. In the
absence of some indication from the buyer that such a
particular purpose is intended, the seller would have
no reason to attempt to supply goods appropriate for
such purpose.

Fit for particular purpose, subparagraph (1) (b)

6. Buyers often know that they need goods of a
general description to meet some particular purpose
but they may not know enough about such goods to
give exact specifications. In such a case the buyer may
describe the goods desired by describing the particular
use to which the goods are to be put. If the buyer
expressly or impliedly makes known to the seller such
purpose, the seller must deliver goods fit for that pur­
pose.

7. The purpose must be known to the seller by
the time of the conclusion of the contract so that the
seller can refuse to enter the contract if he is unable
to furnish goods adequate for that purpose.

8. The seller is not liable for failing to deliver
goods fit for a particular purpose even if the particular
purpose for which the goods have been purchased has
in fact been expressly or impliedly made known to him
if "the circumstances show that the buyer did not rely,
or that it was unreasonable for him to rely, on the
seller's skill and judgement". The circumstances may
show, for example, that the buyer ordered the goods
by brand name or by highly technical specifications. In
such a situation it may be held that the buyer had not
relied on the seller's skill and judgement in making the
purchase.

9. It would also be unreasonable for the buyer to
rely on the seller's skill and judgement if the seller did
not purport to have any special knowledge in respect
of the goods in question.

Sample or model, subparagraph (1) (c)

10. If the contract is negotiated on the basis of a
sample or model, the goods delivered must possess the
qualities which are possessed by the goods the seller
has held out as the sample or model. Of course, if the
seller indicates that the sample or model is different
from the goods to be delivered in certain respects, he
will not be held to those qualities of the sample or
model but to those qualities which he has indicated are
possessed by the goods to be delivered.

Packaging, subparagraph (l) (d)

11. Subparagraph (1) (d) makes it one of the seller's
obligations in respect of the conformity of the goods
that they "are contained or packaged in the manner
usual for such goods". This provision which sets forth

PRIOR UNIFORM LAW

ULIS, articles 33 and 36.

Commentary

1. Article 19 states the extent of the seller's obliga­
tion to deliver goods which conform to the contract.

2. This article differs from ULIS in one important
respect. Under ULIS the seller had not fulfilled his
obligation to "deliver the goods" where he handed over
goods which failed to conform to the requirements of
the contract in respect of quality, quantity or descrip­
tion. However, under the present convention, if the
seller has handed over or placed at the buyer's disposal
goods which meet the general description of the con­
tract, he has "delivered the goods" even though those
goods do not conform j.n respect of quantity or qual­
ity.26 It should be noted, however, that, even though
the goods have been "delivered", the buyer retains his
remedies for the non-conformity of the goods.27

Seller's obligations as to confority of the goods, para­
graph (1)

3. Paragraph (1) states the standards by which
the seller's obligation to deliver goods which conform
to the contract is measured. The first sentence empha­
sizes that the goods must conform to the quantity,
quality and description required by the contract and
must be contained or packaged in the manner required
by the contract. This provision recognizes that the over­
riding source for the standard of conformity is the
contract between the parties. The remainder of para­
graph (1) describes specific aspects of the seller's
obligations as to conformity which apply "except where
otherwise agreed".

Fit for ordinary purposes, subparagraph (1) (a)

4. Goods are often ordered by general description
without any indication to the seller as to the purpose
for which those goods will be used. In such a situation
the seller must furnish goods which are fit for all the
purposes for which goods of the same description are
ordinarily used. The standard of quality which is implied
from the contract must be ascertained in the light of
the normal expectations of persons buying goods of
this contract description. The scope of the seller's obli­
gation is not determined by whether the seller could
expect the buyer himself to use the goods in some one
of the ways in which such goods are ordinarily used.
In particular, the. obligation to furnish goods which
are fit for all the purposes for which goods of the con­
tract description are ordinarily used also covers a buyer
who has purchased the goods for resale rather than use.
For goods to be fit for ordinary purposes, they must
be honestly resaleable in the ordinary course of busi­
ness. If the goods available to the seller are fit for only
some of the purposes for which such goods are ordi­
narily used, he must ask the buyer the particular pur-
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a minimum standard, is not intended to discourage the
seller from packaging the goods in a manner that will
give them better protection from damage than would
the usual manner of packaging.

Buyer's knowledge of the non-conformity, para­
graph (2)

12. The obligations in respect of quality in sub­
paragraphs (1) (a) to (d) are imposed on the seller by
this convention because in the usual sale the buyer
would legitimately expect the goods to have such qual­
ities even if they were not explicitly stated in the con­
tract. However, if at the time of contracting the buyer
knew or could not have been unaware of a non-con­
formity in respect of one of those qualities, he could
not later say that he had expected the goods to con­
form in that respect.

13. This rule does not go to those characteristics
of the goods explicitly required by the contract and,
therefore subject to the first sentence of paragraph (1).
Even if at the time of the conclusion of the contract
the buyer knew that the seller would deliver goods
which would not conform to the contract, the buyer
has a right to contract for full performance from the
seller. If the seller does not perform as agreed, the
buyer may resort to any of his remedies which may be
appropriate.29

Article 20
(1) The seller is liable in accordance with the con­

tract and this Convention for any lack of conformity
which exists at the time when the risk passes to the
buyer, even though the.1ack of conformity becomes ap­
parent only after that tIme.

(2) The seller is also liable for any lack of con­
formity which occurs after the time indicated in para­
graph (1) of this article and which is due to a breach
of any of his obligations, including a breach of any
express guarantee that the goods will remain fit for
their ordinary purpose or for some particular purpose,
or that they will retain specified qualities or character­
istics for a specific period.

PRIOR UNIFORM LAW

ULIS, article 35.
Commentary

1. Article 20 deals with the time at which is to
be judged the conformity of the goods to the. require­
ments of the contract and the present convention.

Basic rule, paragraph (1)

2. Paragraph (1) contains the basic rule that t~e

seller is liable in accordance with the contract and thIS
convention for any lack of conformity which exists at
the time the risk passes even though the lack of con­
formity becomes apparent only after that date. The
rule that the conformity of the goods to the contract
is to be measured as of the time risk passes is a neces­
sary implication of the rules on risk of loss or damage.

3. Although the conformity of the goods is meas­
ured at the time the risk passes, the buyer may not

29 Article 26 (1).

know of a non-conformity until much later. This may
occur because the non-conformity becomes evident only
after the goods have been used. It may also occur
because the contract involves the carriage of goods.
In such a case the risk passes when the goods are
handed over to the first carrier for transmission to the
buyer.so The buyer, however, will normally not be
able to examine the goods until after they have been
handed over to him by the carrier at the point of desti­
nation, some time. after the risk has passed. In either
case if the non-conformity existed at the time the risk
passed, the seller is liable.

Example 20A: A contract called for the sale of
"No.1 .quality corn, FOB seller's city". Seller shipped
No. 1 corn, but during transit the corn was damaged
by water and on arrival the quality was No. 3 rather
than No. 1. Buyer has no claim against the Seller for
non-eonformity of the goods since the goods did con­
form to the contract when risk of loss passed to the
Buyer.

Example 20B: If the corn in example 20A had
been No.3 quality when shipped, the Seller would have
been liable even though the Buyer did not know of
the non-conformity until the corn arrived at the Buyer's
port or place of business.

Damage subsequent to passage of risk, paragraph (2)

4. Paragraph (2) provides that even after the pas­
sage of the risk the seller remains liable for any dam­
age which occurs as a breach of one of his obligations.
Although this is most evidently true when the damage
occurs because of some positive act on the part of the
seller, it is also true when the obligation which has
been breached is an express guarantee given by the
seller that the goods will retain some particular charac­
teristics for a specified period after the risk of loss has
passed. Since article 20 (1) states that conformity of
the goods is to be judged at the time risk passes, it was
considered necessary to state specifically that the seller
was liable for any breach of an express guarantee of
quality.

5. It should be noted that article 20 (2) states that
the seller is liable "for any lack of conformity" which
occurs after the risk has passed rather than "for the
consequences of any lack of conformity", which ap­
peared in ULIS article 35, paragraph 2. This makes it
clear that the defect or flaw in the goods does not have
to have existed at the time the risk passed if the lack
of conformity in question is due to a breach of any of
the obligations of the seller.

Article 21

If the seller has delivered goods before the date for
delivery, up to that date he may, deliver any missing
part or quantity of the goods or deliver other con­
forming goods or cure any lack of conformity in the
goods delivered, provided that the exercise of this right
does not cause the buyer unreasonable inconvenience
or unreasonable expense. However, the buyer retains
any right to claim damages as provided in article 55.

so Article 65 (1).
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PRIOR UNIFORM LAW

ULIS, article 37.
Commentary

1. Article 21 deals with the situation in which the
seller has delivered goods before the final date which
the contract prescribes for delivery but the goods
delivered do not conform with the contract.81 It would
be possible to say that the decision whether the goods
conform to the requirements of the contract shall be
made once and for all at the time delivery has been
made. However, article 21 provides that the seller may
remedy the non-conformity by delivering any missing
part or quantity of the goods, by delivering replacement
goods which are in conformity with the contract, or by
curing any non-conformity in the goods.82

2. The seller has the right to cure the non-con­
formity of the goods under article 21 only until the
"date for delivery". After the date for delivery his
right to cure is based on article 29. In those interna­
tional sales which involve carriage of the goods, delivery
is effected by handing over the goods to the first car­
rier.38 Therefore, in those contracts the date until which
the seller may cure any non-conformity of the quantity
or quality of the goods under article 21 is the date
by which he was required by the contract to hand over
the goods to the carrier.

3. The seller's right to cure is also limited by the
requirement that his exercise of that right does not
cause the buyer either unreasonable inconvenience or
unreasonable expense.

Example 21A : The contract required the Seller to
deliver 100 machine tools by 1 June. He shipped 75
by an appropriate carrier on 1 May which arrived on 15
June. He also shipped an additional 25 machine tools
on 30 May which arrived on 15 July. Seller cured the
non-conformity by handing over the remaining 25
machine tools to the carrier before the contract date
for delivery, 1 June.

Example 21B: If the contract in example 21A did
not authorize Seller to deliver by two separate ship­
ments, the Seller could cure the original non-conformity
as to quantity only if receiving the missing 25 ma­
chine tools in a later second shipment did not cause
Buyer "unreasonable inconvenience or unreasonable
expense".34

Example 21C: On arrival of the machine tools
described in example 21A at the Buyer's place of
business on 15 June and 15 July, the tools were found
to be defective. It was too late for Seller to cure under
article 21 because the date for delivery (1 June) had
passed. However, the Seller may have a right to cure
under article 29.

81 The buyer is not required to take delivery of the goods
prior to the delivery date: article 33 (1).

82 In order for the seller to be made aware of any non­
conformity so that he can effectively exercise his right to
cure, the buyer is required by article 22 to examine the goods
within as short a period as is reasonable in the circumstances
and by article 23 to give the seller notice of the non-conform­
ity.

38Article 15 (a).
34 For a discussion of the result if the sale was a elF or

other documentary sale see paras. 4 and 5 of the commen­
tary on article 29.

Example 21D: The machine tools described in ex­
ample 21A were handed over to the Buyer by the
carrier prior to 1 June, the contractual delivery date.
When examined by the Buyer the tools were found to
be defective. Although the Seller had the ability to
repair the tools prior to the delivery date, he would
have had to do the work at the Buyer's place of business.
If the Seller's efforts to cure under such circumstances
would cause "unreasonable inconvenience or unreason­
able expense" to Buyer, the Seller had no right to cure.

Article 22
(1 ) The buyer must examine the goods, or cause

them to be examined, within as short a period as is
practicable in the circumstances.

(2) If the contract involves carriage of the goods,
examination may be deferred until after the goods
have arrived at the place of destination.

(3) If the goods are redispatched by the buyer
without a reasonable opportunity for examination by
him and at the time of the conclusion of the contract
the seller knew or ought to have known of the pos­
sibility of such redispatch, examination may be deferred
until after the goods have arrived at the new destina­
tion.

PRIOR UNIFORM LAW

ULIS, article 38.
Commentary

1. Article 22 describes the point of time when the
buyer is obligated to examine the goods. This article
is prefatory to article 23, which provides that if the
buyer fails to notify the seller of lack of conformity
of the goods within a reasonable time after he .has
discovered it or ought to have discovered it, he loses
the right to rely on the lack of conformity. The time
when the buyer is obligated to examine the goods under
article 22 constitutes the time when the buyer "ought
to have discovered" the lack of conformity under ar­
ticle 23, unless the non-conformity is one which could
not have been discovered by such examination.

2. The examination which this article requires the
buyer to make is one which is reasonable in the cir­
cumstances. The buyer is normally not required to make
an examination which would reveal every possible
defect. That which is reasonable in the circumstances
will be determined by the individual contract and by
usage in the trade and will depend on such factors as
the type of goods and the nature of the parties. Because
of the international nature of the transaction, the deter­
mination of the type and scope of examination required
should be made in the light of international usages.

3. Paragraph (1) states the basic rule that the buyer
must examine the goods or cause them to be examined
"within as short a period as is practicable in the cir­
cumstances". Paragraphs (2) and (3) state special ap­
plications of this rule for two particular situations.

4. Paragraph (2) provides that if the contract of
sale involves the carriage of goods "examination may
be deferred until after the goods have arrived at the
place of destination". This rule is necessary because,
even though delivery is effected and risk of loss passes
when the goods are handed over to the first carrier for
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transmission to the buyer,35 the buyer is normally not
in a physical position to examine the goods until they
arrive at the destination.

S. Paragraph (3) carries this thought one step fur­
ther. Where the buyer redispatches the goods without
a reasonable opportunity for examination by him,
"examination of the goods may be deferred until the
goods have arrived at the new destination". The typical
situation in which the buyer will not have a reasonable
opportunity to examine the goods prior to their redis­
patch is where they are packed in such a manner that
unpacking them for inspection prior to their arrival
at the final destination is impractical. The redispatch
of the goods may be necessary because the buyer
intends to use the goods himself at some place other
than the place of destination of the contract of carriage,
but more often it will arise because the buyer is a mid­
dleman who has resold the goods in quantities at least
equal to the quantities in which they are packed.

6. The examination may be deferred until after
the goods have arrived at the new destination only if
the seller knew or ought to have known at the time
the contract was concluded of the possibility of redis­
patch. It is not necessary that the seller knew or ought
to have known that the goods would be redispatched,
only that there was such a possibility.

Article 23*
(1) The buyer loses the right to rely on a lack of

conformity of the goods if he does not give the seller
a notice specifying the nature of the lack of conformity
within a reasonable time after he has discovered it or
ought to have discovered it.

(2) In any event, the buyer loses the right to rely
on a lack of conformity of the goods if he does not
give the seller notice thereof at the latest within a period
of two years from the date on which the goods were
actually handed over to the buyer, unless such time­
limit is inconsistent with a contractual period of guar­
antee.

PRIOR UNIFORM LAW

ULIS, article 39.
Prescription Convention, articles 8 and 10, para­

graph 2.

Commentary
1. Article 23 states the consequences of the buyer's

failure to give notice of non-conformity of the goods
to the seller within a reasonable time.

Obligation to give notice, paragraph (1)

2. Under paragraph (1) the buyer loses his right
to rely on a lack of conformity of the goods if he
does not give the seller notice thereof within a specified
time. If notice is not given within that time, the buyer
cannot claim damages under article 26 (1), require
the seller to cure the lack of conformity under arti-

35 Articles 15 (a) and 65 (1).
* The Federal Republic of Germany, Hungary and the

Union of Soviet Socialist Republics reserved their positions
in respect to paragraph (1) of article 23.

36 For a discussion of failure to give notice in relation to
the passing of risk, see paragraph 3 of the commentary on
article 67 and example 67B.

cle 27, avoid the contract under article 30 or declare
a reduction of the price under article 31.86

3. The buyer must send the notice to the seller
within a reasonable time after he has discovered the
lack of conformity or ought to have discovered it. If
the lack of conformity could have been revealed by
the examination of the goods under article 22 the buyer
ought to have discovered the lack of conformity at
the time he examined them or ought to have examined
them. If the lack of conformity could not have been
revealed by the examination, the buyer must give
notice within a reasonable time after he discovered the
non-conformity in fact or ought to have discovered it
in the light of the ensuing events.

Example 23A: The non-conformity in the goods
was not such that the Buyer ought to have discovered
it in the examination required by article 22. However,
the non-conformity was such that it ought to have
been discovered once the Buyer began to use the goods.
In this case the Buyer must give notice of the non­
conformity within a reasonable time after he "ought
to have discovered" it by use.

4. The purpose of the notice is to inform the seller
what he must do to cure the lack of conformity, to
give him the basis on which to conduct his own
examination of the goods, and in general to gather
evidence for use in any dispute with the buyer over
the alleged lack of conformity. Therefore, the notice
must not only be given to the seller within a reasonable
time after the buyer has discovered the lack of con­
formity or ought to have discovered it, but it must
specify the nature of the lack of conformity.

Termination of the right to give notice, paragraph (2)

5. Even though it is important to protect the buyer's
right to rely on latent defects which become evident
only after a period of time has passed, it is also impor­
tant so protect the seller against claims which arise
long after the goods have been delivered. Claims made
long after the goods have been delivered are often of
doubful validity and when the seller receives his first
notice of such a contention at a late date, it would be
difficult for him to obtain evidence as to the condition
of the goods at the time of delivery, or to invoke the
liability of a supplier from whom the seller may have
obtained the goods or the materials for their manu­
facture.

6. Paragraph (2) recognizes this interest by requir­
ing the buyer to give the seller notice of the non-con­
formity at the latest two years from the date the goods
were actually handed over to him. In addition, under
articles 8 and 10 of the Prescription Convention the
buyer must commence judicial proceedings against the
seller within four years of the date the goods were
actually handed over. It should be noted that while
the principles which lie behind paragraph (2) of this
article and articles 8 and 10 of the Prescription Con­
vention are the same and while the starting points for
the running of the two or four year periods are the
same, the obligation under paragraph (1) to give notice
is a completely separate obligation from that to com­
mence judicial proceedings under the Prescription Con­
vention.
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7. The overriding principle of the autonomy of
the will of the parties recognized by article 5 would
allow the parties to derogate from the general obliga­
tion to give the notice required by paragraph (2). How­
ever, in the absence of a special provision, it would
not be clear whether the obligation togive notice within
two years was affected by an express guarantee that
the goods would retain specified qualities or character­
istics for a specified period.S7 Accordingly paragraph (2)
provides that this obligation to give notice within two
years will not apply if "such time-limit is inconsistent
with a contractual period of guarantee". Whether it is,
or is not, inconsistent is a matter of interpretation of
the guarantee.

Example 23B: The contract for the sale of machine
tools provides that the machine tools will produce a
minimum of 100 units per day for at least three years.
Because of the three-year guarantee, this clause is
inconsistent with the two-year time-limit in para­
graph (1). It would be a matter of interpretation of the
guarantee clause whether the notice of failure to
produce 100 units per day had to be given within
three years or whether Buyer had an additional period
after the three years to notify Seller that within the
three-year period there was a breach of the guarantee.

Example 23C: The contract provides that the ma­
chine tools will produce a minimum of 100 units per
day for one year. It would be unlikely that this contract
calling for a specified performance for one year would
be interpreted to affect the two-year time-limit in ar­
ticle 23 (2) within which notice must be given.

Example 23D: The contract provides that notice
of· a failure to produce at least 100 units per day must
be given within 90 days of the date of delivery. Such
an express clause would be inconsistent with the two­
year time-limit in paragraph (2).

Risk in transmission
8. Article 10 (3) states that if any notice required

by article 23 is "sent by appropriate means within the
required time, the fact that the notice fails to arrive
within [the required] time or that its contents have
been inaccurately transmitted does not deprive the
sender of the right to rely on the notice". Therefore,
the risk of the loss, delay or inaccurate transmission
of the notice required by article 23 falls on the seller.

Article 24
The seller is not entitled to rely on the provisions

of articles 22 and 23 if the lack of conformity relates
to facts of which. he knew or could not have been
unaware and which he did not disclose to the buyer.

PRIOR UNIFORM LAW

DUS, article 40.
Commentary

Article 24 relaxes the notice requirements of arti­
cles 22 and 23 where the lack of conformity relates to
facts which the seller knew or of which he could not
have been unaware and which he did not disclose. The

S7 Article 20 (2) provides that the seller is liable for any
lack of conformity of the goods which occurs after the de­
livery date if that lack of conformity is in breach of an ex­
press guarantee.

seller has no reasonable basis for requiring the buyer
to notify him of these facts.

Article 25*
The seller must deliver goods which are free from

the right or claim of a third person, unless the buyer
agreed to take the goods subject to such right or claim.

PRIOR UNIFORM LAW

DUS, article 52, paragraph (1).

Commentary

Claims of third persons
1. Article 25 states the obligation of the seller to

deliver goOds which are free from the right or claim of
any third person. Naturally, the seller does not have
such an obligation if the buyer agreed to take the goods
subject to such right or claim.

2. The seller has breached his obligation not only
if the third party's claim is valid, i.e., if the third party
has a right in or to the goods; the seller has also
breached his obligation if a third party makes a claim
in respect of the goods. The reason for this rule is that
once a third party has made a claim in respect of the
goods, until the claim is resolved the buyer will face
the possibility of litigation with and potential liability
to the third party. This is true even though the seller
can assert that the third-party claim is not valid or the
buyer can assert that, under the appropriate law ap­
plicable to his purchase, as a good faith purchaser for
value from a merchant he buys free of third-party claims
even if that claim is valid, Le., that possession vaut
titre. In either case the third party may commence
litigation that will be time-consuming and expensive
for the buyer and which may have the consequence of
delaying the buyer's use or resale of the goods. It is
the seller's responsibility to remove this burden from
the buyer.

3. This article does not mean that the seller is
liable for breach of his contract with the buyer every
time a third person makes a frivolous claim in respect
of the goods. However, it is the seller who must carry
the burden of demonstrating to the satisfaction of the
buyer that the claim is frivolous.sS If the buyer is not
satisfied that the third-party claim is frivolous, the
seller must take appropriate action to free the goods
from the claim39 or the buyer can exercise his rights
as set out in article 26.

*Norway expressed its reservation to this article and pro­
posed the following text to paragraph (2) to article 25:

"(2) Where the goods are subject to a right or claim
of a third person based on industrial or intellectual prop­
erty, the seller is responsible to the buyer only to the ex­
tent that such right or claim arises, or is recognized, under
the law of the State where the seller has his place of
business at the time of the conclusion of the contract."
ss Cf. article 47 on the right of a party to suspend his

performance when he has reasonable grounds to believe that
the other party will not perform a substantial part of his
obligations.

39 Although the seller may ultimately free the goods from
the third person's claim by successful litigation, this could
seldom be accomplished within a reasonable time from the
buyer's point of view. When it cannot, the seller must either
replace the goods, induce the third person to release the claim
as to the goods or provide the buyer with the indemnity ade­
quate to secure him against any potential loss arising out of
the claim.
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4. Third-party rights and claims to which arti­
cle 25 is addressed include only rights and claims
which relate to property in the goods themselves by
way of ownership, security interests in the goods, or the
like. Article 25 does not refer to claims by the public
authorities that the goods violate health or safety regu­
lations and may not, therefore, be used or distrib­
uted.40 Moreover, article 7 (2) provides that this con­
vention does not govern the rights and obligations which
might arise between the seller and the buyer because
of the existence in any person of rights or claims which
relate to industrial or intellectual property or the like.

SECTION III. REMEDIES FOR BREACH OF CONTRACT
BY THE SELLER

Article 26
( 1) If the seller fails to perform any of his obliga­

tions under the contract and this Convention, the buyer
may:

(a) Exercise the rights provided in article 27
to 33;

(b) Claim damages as provided in article 55 to 59.
(2) The buyer is not deprived of any right he may

have to claim damages even though he resorts to other
remedies.

(3) If the buyer resorts to a remedy for breach of
contract, the seller is not entitled to apply to a court
or arbitral tribunal to grant him a period of grace.

PRIOR UNIFORM LAW

ULIS, articles 24, 41, 51, 52 and 55.
Commentary

1. Article 26 serves both as an index to the rem­
edies available to the buyer if the seller fails to per­
form any of his obligations under the contract and this
convention and as the source for the buyer's right to
claim damages.

2. Article 26 (1) (a) provides that in case of the
seller's breach, the buyer may "exercise the rights pro­
vided in articles 27 to 33". The substantive conditions
under which those rights may be exercised are set forth
in the articles cited.

3. In addition, article 26 (1) (b) provides that
the buyer may "claim damages as provided in articles 55
to 59" "if the seller fails to perform any of his obliga­
tions under the contract of sale and this Convention".
In order to claim damages it is not necessary to prove
a lack of good faith or the breach of an express promise,
as is true in some legal systems. Damages are available
for the loss resulting from any objective failure by the
seller to fulfil his obligations. Articles 55 to 59, to
which article 26 (l) (b) refers, do not provide the
substantive conditions as to whether the claim for dam­
ages can be exercised but the rules for the calculation
of the amount of damages.

4. A number of important advantages flow fr~m
the adoption of a single consolidated set of reme~:hal
provisions for breach. of contract by the seller.. FIrst,
all the seller's obligatIOns are brought together m one

40 If the goods delivered are subject to such restrictions,
there may be a breach of the seller's obligations under ar­
ticle 19 (1) (a) or (b).

place without the confusions generated by the com­
plexities of repetitive remedial provisions. This makes
it easier to understand what the seIler must do, that
which is of prime interest to merchants. Second, prob­
lems of classification are reduced with a single set of
remedies. Third, the need for complex cross referencing
is lessened.

5. Paragraph (2) provides that a party who resorts
to any remedy available to him under the contract or
this convention is not thereby deprived of the right
to claim any damages which he may have incurred.

6. Paragraph (3) states that the national provisions
of law which provide for applications to courts or
arbitra~ tribunals for periods of grace are not to be
applied. Such a provision seems desirable in inter­
national commerce.

Article 27

(1) The buyer may require performance by the
seller unless he has resorted to a remedy which is in­
consistent with such requirement.

(2) If the goods do not conform with the contract,
the buyer may require delivery of substitute goods only
if the lack of conformity constitutes a fundamental
breach and a request for substitute goods is made either
in conjunction with notice given under article 23 or
within a reasonable time thereafter.
PRIOR UNIFORM LAW

ULIS, articles 24 to 27, 30, 31, 42, 51 and 52.
Commentary

1. Article 27 describes the buyer's right to require
the seller to perform the contract after the seller has in
some manner failed to perform as agreed.

General rule, paragraph (1)
2. Paragraph (1) recognizes that after a breach of

an obligation by the seller, the buyer's principal concern
is often that the seller perform the contract as he
originally promised. Legal actions for damages cost
money and may take a considerable period of time.
Moreover, if the buyer needs the goods in the quantities
and with the qualities ordered, he may not be able to
make substitute purchases in the time necessary. This
is partcularly true if alternative sources of supply are
in other countries, as will often be the case when the
contract was an international contract of sale.

3. Therefore, paragraph (1) grants the buyer the
right to require the seller to perform the contract. The
seller must deliver the goods or any missing part, cure
any defects or do any other act necessary for the con­
tract to be performed as originally agreed.

4. In addition to the right to require performance
of the contract, article 26 (2) ensures that the buyer
can recover any damages he may have suffered as a
result of the delay in the seller's performance.

5. It may at times be difficult to know whether the
buyer has made demand that the seller perform under
this article or whether the buyer has voluntarily modified
the contract by accepting late performance. The ap­
plication of paragraphs (4) and 5 can be illustrated
as follows:

Example 27A: When the goods were not delivered
on the contract date, 1 July, Buyer wrote Seller "Your
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failure to deliver on 1 July as promised may not be too
serious for us but we certainly will need the goods by 15
July." Seller subsequently delivered the goods on 15
July. It is difficult to tell whether Buyer's statement
was a demand for performance by 15 July or a modifica­
tion of the contract delivery date from 1 July to 15 July.
If it is interpreted as a demand for performance, Buyer
can recover any damages he may have suffered as a
result of the late delivery. If Buyer's statement is in­
terpreted as a modification of the delivery date, Buy~r

could receive no damages for late delivery.
6. In order for the buyer to exercise the right to

require performance of the contract, he must not have
resorted to a remedy which is inconsistent with that
right, e.g. by declaring the contract avoided under ar­
ticle 30 or by declaring a reduction of the price under
article 31.

7. The style in which article 27 in particular and
section IlIon the buyer's remedies in general is drafted
should be noted. That style conforms to the view in
many legal systems that a legislative text on the law of
sales governs the rights and obligations between the
parties and does not consist of directives addressed to
a tribunal. In other legal systems the remedies avail­
able to one party on the other party's failure to perform
are stated in terms of the injured party's right to the
judgement of a court granting the requested relief.41

However, these two different styles of legislative drafting
are intended to achieve the same result. Therefore,
when article 27 (1) provids that "the buyer may re­
quire performance by the seller", it anticipates that, if
the seller does not perform, a court will order such per­
formance and will enforce that order by the means
available to it under its procedural law.

8. Although the buyer has a right to the assistance
of a court or arbitral tribunal to enforce the seller's
obligation to perform the contract, article 12 limits that
right to a certain degree. If the court could not give
a judgement for specific performance under its own
law in respect of similar contracts of sale not governed
by this convention, it is not required to enter such a
judgement in a case arising under this convention, even
though the buyer had a right to require the seller's
performance under article 27. However, if the court
could give such a judgement under its own law, it would
be required to do so if the criteria of article 27 are met.

9. Subject to the rule in paragraph (2) relating to
the delivery of substitute goods, this article does not
allow the seller to refuse to perform on the grounds that
the non-conformity was not substantial or that per­
formance of the contract would cost the seller more
than it would benefit the buyer. The choice is that of
the buyer.

Substitute goods, paragraph (2)
10. If the goods which have been delivered do not

conform to the contract, the buyer may want the seller

41 United Kingdom: Sale of Goods Act 1893, ~ect. 52 ~in
part). "In any action for breach of contract to delIver specIfic
or ascertained goods the court may, if it thinks fit, on. the
application of the plaintiff, by its judgement or decree direct
that the contract shall be performed specifically, without giv­
ing the defendant the option of retaining the goods on pay­
ment of damages."

United States of America: Uniform Commercial Code,
sect. 2-716 (1). "Specific performance may be decreed where
the goods are unique or in other proper circumstances."

to deliver substitute goods which do conform. How­
ever, it could be expected that the costs to the seller
of shipping a second lot of goods to the buyer and of
disposing of the non-conforming goods already delivered
might be considerably greater than the buyer's loss
from having non-conforming goods. Therefore, para­
graph (2) provides that the buyer can "require delivery
of substitute goods only if the lack of conformity con­
stitutes a fundamental breach and a request for substi­
tute goods is made either in conjunction with notice
under article 23 or within a reasonable time thereafter".

11. If the buyer does require the seller to deliver
substitute goods, he must be prepared to return the
unsatisfactory goods to the seller. Therefore, article 52
( 1) provides that, subject to three exceptions set forth
in article 52 (2), "the buyer loses his right to require
the seller to deliver substitute goods if it it impossible
for him to make restitution of the goods substantially in
the condition in which he received them".

Buyer's right to cure
12. In place of requesting the seller to perform

pursuant to this article, the buyer may find it more
advantageous to cure the defective performance himself
or to have it cured by a third party. Article 59, which
requires the party who relies on a breach of contract
to mitigate the losses, authorizes such measures to the
extent that they are reasonable in the circumstances.

Article 28
The buyer may request performance within an addi­

tional period of time of reasonable length. In such a
case, the buyer cannot during such period resort to any
remedy for breach of contract, unless the seller has
declared that he will not comply with the request.

PRIOR UNIFORM LAW

ULIS, article 44, paragraph 2.
Commentary

1. Article 28 states the right of the buyer to request
the seller to perform the contract within an additional
period of time of reasonable length and specifies one
of the consequences of such a request.

2. Article 28 is a companion of article 27 which
states the right of the buyer to require performance of
the contract by the seller and which anticipates the aid
of a court or arbitration tribunal in enforcing that right.
If the seller delays performing the contract, the judicial
procedure for enforcement may require more time than
the buyer can afford to wait. It may consequently be
to the buyer's advantage to avoid the contract and make
a substitute purchase from a different supplier. How­
ever at that point of time it may not be certain that the
selle~'s delay constitutes a fundamental breach of con­
tract justifying the avoidance of the contract under ar­
ticle 30 (1) (a).

3. In order to remedy this difficulty, article 28 au­
thorizes the buyer to "request performance [by the
seller] within an additional period of time of reasonable
length". If the seller does not deliver the goods within
that additional period of time or declares that he will
not comply with the request, the buyer may avoid the
contract under article 30 (1) (b).

4. However, in order to protect the seller who may
be preparing to perform the contract as requested by the
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buyer, perhaps at considerable expense, during the ad­
ditional period of time of reasonable length the buyer
cannot resort to any remedy for breach of contract,
unless the seller has declared that he will not comply
with the request. Once the additional period of time
has expired without performance by the seller, the buyer
may not only avoid the contract under article 30 (1)
(b) but may resort to any other remedy he may have.

5. If the seller's failure to perform related to part
only of the goods, see article 32 and the commentary
thereon.

Article 29

(1) The seller may cure, even after the date for
delivery, any failure to perform his obligations, if he
can do so without such delay as will amount to a funda­
mental breach of contract and without causing the buyer
unreasonable inconvenience or unreasonable expense,
unless the buyer has declared the contract avoided in
accordance with article 30 or has declared the price to
be reduced in accordance with article 31.

(2) If the seller requests the buyer to make known
whether he will accept performance and the buyer does
not comply within a reasonable time, the seller may
perform within the time indicated in his request or, if
no time is indicated, within a reasonable time. The
buyer cannot, during either period of time, resort to any
remedy which is inconsistent with performance by the
seller.

(3) A notice by the seller that he will perform
within a specified period of time or within a reasonable
period of time is assumed to include a request, under
paragraph (2) of this article, that the buyer made
known his decision.

PRIOR UNIFORM LAW

DUS, articles 43 and 44, paragraph 1.
Commentary

1. Article 29 regulates the right of the seller to cure
any failure to perform his obligations under the contract
and this convention after the date for delivery. It is
a companion article to article 21 which regulates the
right of the seller to cure any failure to perform his
obligations prior to the date for delivery and to ar­
ticles 27 and 28 which regulate the buyer's right to
require performance. The date for delivery is estab­
lished in accordance with article 17.

General rule, paragraph (1)

2. Paragraph (I) permits the seller to cure any
failure to perform his obligations after the date for
delivery subject to three conditions: (1) the seller
must be able to perform without such delay as will
amount to a fundamental breach of contract, (2) the
seller must be able to perform without causing the buyer
unreasonable inconvenience or unreasonable expense,
and (3) seller must perform prior to the time the buyer
has declared the contract avoided or has declared the
price to be reduced.42

42 If the seller has completed curing the defect, it is too
late for the buyer to declare the contract avoided or declare
the reduction of the price. If the seller commenced curing
the defect and so notified the buyer, such a notice would con­
stitute the notice described in para. (3) of this article. See
para. 7 infra. Therefore, for a reasonable time after receipt

.3. !t should be noted that the seller may cure under
this article even though the failure to perform amounted
to a fundamental breach, so long as that failure was
not a delay in performance. For example, even though
the delivery of machinery which did not operate might
constitute a fundamental breach of contract, the seller
could cure the defect by repairing or replacing the
machinery. Naturally, the buyer would still have his
right to claim damages for any loss caused him by the
original breach or by the seller's actions in curing the
non-conformity. .

4. The seller's right to cure under article 29 (l)
is a strong right in that it goes against the terms of
the contract. For instance, if the seller has not delivered
by the contract delivery date of 1 June but delivers
on 15 June, he has cured his failure to deliver but he
has not and cannot cure his failure to deliver by 1 June.
Nevertheless, article 29 (1) authorizes him to cure in
this manner if he can do so before the delay amounts
to a fundamental breach.

5. It should be noted that article 29 (1) in con­
junction with the rule that a buyer can normally avoid
the contract only if there has been a fundamental
breach48 leads to an important change in the rules re­
garding elF and other documentary sales. Since there
is a general rule that the documents presented by the
seller in a documentary transaction must be in strict
compliance with the terms of the contract, buyers have
often been able to refuse the documents if there has
been some discrepancy, even if that discrepancy was
of little practical significance. However, if, for example,
a documentary sale called for the presentation of a
single bill of lading and the seller presented the buyer
with two bills of lading which indicated that the total
quantity required by the contract had been shipped,
the buyer would not be able to avoid the contract (and,
therefore, could not effectively refuse to pay against
the documents, unless the presentation of the two bills
of lading by the seller "results in substantial detriment
to the [buyer] and the [seller] foresaw or had reason to
foresee such a result".44

Natice by the seller, paragraphs (2) and (3)

6. If the seller intends to cure the non-conformity
he will normally so notify the buyer. He will also often
inquire whether the buyer intends to exercise his rem­
edies of avoiding the contract or declaring the price to
be reduced or whether he wishes, or will accept, cure
by the seller.

7. Paragraph (2) provides that if the seller sends
the buyer such a notice, the buyer must reply within a
reasonable time. If the buyer does not reply, the seller
may perform and the buyer may not avoid the contract
or reduce the price during the period of time the seller
indicated in the notice would be necessary to cure the
defect or, if no time was stated, during a reasonable

of the notice the buyer could not declare the contract avoided
or reduce the price. However, in the absence of a notice to
him, the buyer can terminate the seller's right to cure by
declaring the contract avoided or the price reduced even
though the seller has commenced curing the defect.

43 Article 30 (1) (a). Article 30 (1) (b) authorizes the
buyer to avoid the contract only if there has been a failure
of delivery and the seller has been requested to make delivery
under article 28. As to when delivery takes place, see article 15
and the commentary thereon.

«Article 9.
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time. Even if the seller's notice said only that he would
perform the contract within a specific period of time
or within a reasonable period of time, paragraph (3)
provides that the buyer must either declare the contract
avoided, declare the price reduced or protest the cure
proposed or else he will be bound by the terms of the
seller's notice unless he can show that for some reason
the seller's notice should not be treated as including a
request to the buyer to respond.

Article 30

(1) The buyer may declare the contract avoided:

(a) If the failure by the seller to perform any of
his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

(b) If the seller has been requested to make de­
livery under article 28 and has not delivered the goods
within the additional period of time fixed by the buyer
in accordance with that article or has declared that he
will not comply with the request.

(2) However, in cases where the seller has made
delivery, the buyer loses his right to declare the contract
avoided unless he has done so within a reasonable time:

(a) In respect of late delivery, after he has become
aware that delivery has been made; or

(b) In respect of any breach other than late de­
livery, after he knew or ought to have known of such
breach or, if the buyer has requeste~ t~e seller to pe~­

form under article 28, after the expIratIOn of the addI­
tional period of time or after the seller has declared that
he will not comply with the request.

PRIOR UNIFORM LAW

ULIS, articles 26, 43, 44, paragraph 2.

Commentary

1. Article 30 describes the buyer's right to declare
the contract avoided. The seller's right to declare the
contract avoided is described in article 45.

Declaration of avoidance

2. The contract is avoided as a result of the seller's
breach only if "the buyer ... declarers] the contra~t

avoided". This narrows the rule from that found ill
articles 26 and 30 of ULIS which provided for an auto­
matic or ipso facto avoidance in certain circumstances
in addition to avoidance by declaration of the buyer.
Automatic or ipso facto avoidance was d~leted from th.e
remedial system iil the present conventIOn because .It
led to great uncertainty whether th.e contract was. stIll
in force or whether it had been IpSO facto aVOided.
Under article 30 of the present convention the. contract
is still in force unless the buyer has affirmatIvely de­
clared its avoidance. Of course, uncertainty may still
exist as to whether the conditions had been met author­
izing the buyer to declare the avoidance of the contract.

3. Article 10 (2) provides that "a declaration of
avoidance is effective only if notice is given to the other
party". The .consequ~nces wh~ch follo~ if. a ~otice ~f
avoidance falls to arnve or falls to arrIve 10 tIme or if
its contents have been inaccurately transmited are
governed by article 10 (3).

Fundamental breach, subparagraph (1) (a)

4. The typical situation in which the buyer may
declare the contract avoided is where the failure by the
seller to perform any of his obligations amounts to a
fundamental breach. The concept of fundamental breach
is defined in article 9.

Seller's delay in curing, subparagraph (l) (b)

5. Subparagraph ( 1) (b) further authorizes the
buyer to declare the contract avoided in one restricted
case. If the seller has not delivered the goods and the
buyer requests him to do so under article 28, the buyer
can avoid the contract if the seller "has not delivered the
goods within the additional period of time fixed by the
buyer in .accordance with that article or has declared
that he will not comply with the request".45

Loss or suspension of right to avoid, paragraph (2)

6. Paragraph (2) provides the time-limits within
which the buyer must declare the contract avoided in
cases when the seller has made delivery or else lose
the right to do so. The buyer does not lose his right to
declare the contract avoided under this paragraph until
all the goods have been delivered.

7. If the fundamental breach on which the buyer
relies to declare the contract avoided is the late delivery
of the goods, then once the seller has made delivery,
subparagraph (2) (a) provides that the buyer loses his
right to declare the contract avoided unless he has done
so within a reasonable time after he becomes aware
that delivery has been made.

8. If the seller has made delivery but there is a
fundamental breach of the contract in respect of some
obligation other than late delivery, such as the con­
formity of the goods to the contract, then article 30 (2)
(b) provides that the buyer loses his right to declare
the contract avoided unless he has done so within a
reasonable time after he knew or ought to have known
of the breach.46

9. Article 30 (2) (b) may also take away the right
of the buyer to declare the contract avoided in cases
where he has requested the seller to deliver the goods
under article 28. If the seller delivers the goods but not
within the additional period specified in the request
pursuant to article 28, the buyer loses the right to
declare the contract avoided if he does not do so within
a reasonable time after the expiration of that additional
period.

10. Since the buyer does not lose his right to declare
the contract avoided under article (30) (2) until all
the goods have been delivered, under this provision all
the instalments in an instalment contract must be de­
livered before the buyer loses the right to declare the
contract avoided. However, under article 48 (1) the
buyer's right to declare the contract. avoi,1~ i? respect
of future instalments must be exercised Wlthm a rea­
sonable time" after that failure to perform by the seller
which justifies the declaration of avoidance.

11. . In addition to article 30 (2)., several o~her
articles provide for the loss or suspenSIOn of the fIght
to declare the contract avoided.

12. Article 52 (1) provides that. "the buyer los~s

his right to declare the contract aVOided... where It

45 However, see article 32 (2) and the commentary thereon.
46 See article 22.
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is impossible for him to return the goods substantially
in the condition in which he received them" unless the
impossibility is excused for one of the three reasons
listed in article 52 (2).

13. Article 23 provides that a buyer loses his right
to rely on a lack of conformity of the goods, including
the right to avoid the contract, if he does not give the
seller notice thereof within a reasonable time after he
has discovered the lack of conformity or ought to have
discovered it and at the latest within a period of two
years from the date on which the goods were actually
handed over to the buyer.

14. If the buyer has requested the seller to perform
his obligations pursuant to article 28, the buyer may
not resort to the remedies for breach, including a
declaration of avoidance under article 30 until the ex­
piration of the period fixed by the buyer unless within
that period the seller has declared that he will not
comply with the request.

15. Similarly, if it is the seller who wishes to cure
any defect after the delivery date, the buyer's ri~ht to
avoid the contract may be suspended for the penod of
time indicated by the seller as necessary to effect the
cure.47

Right to avoid prior to the date of delivery
16. For the buyer's right to avoid the contract prior

to the contract date of delivery, see articles 47 (3),
48, 49 and the commentaries thereon.

Effects of avoidance
17. The effects of avoidance are described in ar­

ticles 51 to 54. The most significant consequence of
avoidance for the buyer is that he is no longer obliga~ed
to take delivery and pay for the goods. However, aVOId­
ance of the contract does not terminate either the seller's
obligation to pay any damages caused by his failure
to perform or any provisions in the contract for the
settlement of disputes.48 Such a provision was important
because in many legal systems avoidance of the contract
eliminates all rights and obligations which arose out of
the existence of the contract. In such a view once a
contract has been avoided, there can be no claim for
damages for its breach· and contract clauses relating to
the settlement of disputes, including provisions for ar­
bitration and clauses specifying "penalties" or "liqui­
dated damages" for breach, terminate with the rest of
the contract.

Article 31
If the goods do not conform with the contract and

whether or not the price has already been paid, the
buyer may declare the price to be reduced i~ the same
proportion as the value of the goods ~t .t~e tIme of the
conclusion of the contract has been diminIshed because
of the non-conformity.

PRIOR UNIFORM LAW

ULIS, article 46.
Commentary

1. Article 31 states the conditions under which the
buyer can declare the price to be reduced where the
goods do not conform with the contract.

47 See para. (7) to the commentary on article 29.
48 Art. 51 (1).

2. The remedy of reduction of the price must not
be confused with the remedy of damages. Although the
two remedies lead to the same result in some situations,
they are two distinct remedies to be used at the buyer's
choice.

3. The remedy of reduction of the price is in effect
a partial avoidance of the contract. The price may be
reduced for any non-conformity of the goods, whether
the non-conformity be of quantity or quality. Moreover,
the price can be reduced by the buyer even though he
has already paid the price. Article 31 does not depend
on the buyer's ability to withhold future sums due.

4. The fact that the remedy of reduction of the
price is in effect a partial avoidance of the contract
leads to two important consequences. First, even if
the seller is excused from paying damages for his failure
to perform the contract by virtue of article 50, the
buyer may still reduce the price if the goods do not
conform with the contract. Second, similar to that which
prevails in respect of avoidance, the amount of monetary
relief which is granted the buyer is measured in terms
of the contract price which need not be paid (or which
can be recovered from the seller if already paid), and
not in terms of monetary loss which has been caused
to the buyer.

5. This basis for calculation is obvious if the seller's
non-performance consists of the delivery of less than
the agreed upon quantity. These aspects of the rule can
be illustrated by the following examples:

Example 31A: Seller contracted to deliver 10 tons
of No. 1 corn at the market price of $200 a ton for a
total of $2,000. Seller delivered only 2 tons. Since such
an extensive short delivery constituted a fundamental
breach, Buyer avoide~ the contract, took none of .the
corn and was not obhgated to pay the purchase pnce.

Example 3IB: Under the same contract as in ex­
ample 31A, Seller delivered 9 tons. Buyer accep~ed

the 9 tons and reduced the price by 10 per cent, paymg
$1,800.

6. The calculation is the same if the non-conformity
of the goods delivered relates to their quality rather
than to their quantity. This can be illustrated by the
following example:

Example 3IC: Under the same contract as in ex­
ample 31A Seller delivered 10 tons of No. 3 corn
instead of 10 tons of No.1 corn as required. At the
time of contracting the market price for No. 3 corn
was $150 a ton. If the delivery of No.3 corn in place
of No. 1 corn constituted a fundamental breach of the
contract, Buyer could avoid the contract and not p~y
the contract price. If the delivery of No: 3 corn d!d
not constitute a fundamental breach or If Buyer did
not choose to avoid the contract, Buyer could declare
the reduction of the price from $2,000 to $1,500.

7. Although the principle is simple to apply. in a
case where as in example 31 C, the non-conformIty as
to quality is such that the goods delivered have a de­
finite market price which is differ7nt from that for the
goods which should have been dehvered under the con­
tract it is more difficult to apply to other types of
non-~onformity as to quality. For instance:

Example 31D: Seller contracted to furnish deco~ative
wall panels of a certain design. for use by Buyer m an
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office buil~ing being constructed by Buyer. The wall
panels dehvered by Seller were of a less attractive
design than .those ordered. ~uyer has the right to "de­
clare the pnce. . . reduced In the same proportion as
the value of the goods at the time of conclusion of the
contract diminished because of the non-conformity".

8. In example 31D there may be no easy means of
deterI!1it?~g the extent to which the value of the goods
was dImInIshed because of the non-conformity but that
~o~s not affect the principle. It should be n~ted that
It IS the buyer who makes the determination of the
amount by which the price is reduced. However, if
the seller disputes the calculation, the matter can finally
be settled only by a court or an arbitration tribunal.

9. It should also be noted that the calculation is
based on the extent to which the value of the goods
"at the time of the conclusion of the contract" has been
diminished. The calculation of the reduction of the
price does not take into consideration events which oc­
curred af!er this time as does the calculation of damages
under artIcles 55 to 60. In the case envisaged in example
31 D this would normally cause no difficulties because
the extent of lost value would probably have been the
same at the time of the conclusion of the contract and
~t the time of the no~-conforming delivery. However,
If there has been a pnce change in the goods between
the time of the conclusion of the contract and the time
of the non-conforming delivery, different results are
achieved if the buyer declares the price reduced under
this article rather than if the buyer claims damacres.
These differences are illustrated by the following "'ex_
amples:

Example 31E: The facts are the same as in example
31C. Seller contracted to deliver 10 tons of No.1 com
at the market price of $200 a ton for a total of $2,000.
Seller delivered 10 tons of No. 3 corn. At the time
of contracting the market price for No.3 corn was $150
a ton. Therefore, if Buyer declared a reduction of the
price, the price would be $1,500. Buyer would in effect
have received monetary relief of $500.

However, if the market price had fallen in half by
the time of delivery of the non-conforming goods so
that No. 1 com sold for $100 a ton and No.3 corn
sold for $75 a ton, Buyer's damages under article ~5
would have been only $25 a ton or $250. In this case
it would be more advantageous to Buyer to reduce the
price under article 31 than to claim damages under
article 55.

Example 31F: If the reverse were to happen so that
at the time of delivery of the non-conforming goods the
market price of No. 1 corn had doubled to $400 a
ton and that of No. 3 corn to $300 a ton, Buyer's
damages under article 55 would be $100 a ton or
$1,000. In this case it would be more advantageous to
Buyer to claim damages under article 55 than to reduce
the price under article 31. However, article 26 (2)
makes it clear that the Buyer could reduce the price
under article 31 and recover the additional loss by
means of a claim for damages.

10. It should be noted that the results in examples
31E and 31F are caused by the fact that the remedy
of reducing the price acts as a partial avoidance of the
contract. The same result occurs in even greater degree

if the buyer totally avoids the contract as is illustrated
in the following example:

Example 31G: In example 31E it was shown that if
the market price for No. 1 corn had dropped in half
from $200 a ton to $100 a ton and the price of No.3
corn had ~ropped from $150 a ton t? $75 a ton, Buyer
could retaIn the No. 3 corn and eIther receive $250
in damages or reduce the price by $500. If the delivery
of No.3 com in place of No.1 corn amounted to a
fundamental breach of contract and Buyer avoided the
~ontract pursuant to article 31 (a), he could purchase
In replacement 10 tons of No. 1 corn for $1,000, i.e.,
for an amount $1,000 less than the contract price or
purchase No.3 com for $750, i.e., for $1,250 less than
the contract price.

11. Except for example 31D, all of the examples
abov~ have assumed a fungible commodity for which
sub~tttute goods were freely available thereby making it
feasIble for the b?yer to avoid the contract, providing
a ready market pnce as a means of measuring damages
and precluding any additional damages by way of lost
profits or otherwise. If there is not such a ready market
for the goods, the problems of evaluation are more
difficult and the possibility of additional damages is
gre~ter. These factors do not change the means by
whIch artIcle 31 works but they may change the relative
advantage to the buyer of one remedy rather than
another.

12. Article 26 (2) makes it clear that the buyer can
claim damages in addition to declaring the reduction of
the price in those cases where, as in example 31F,
reducing the price does not give as much monetary relief
as would an action for damages.

Article 32

(1) If the seller delivers only a part of the goods
or if only a part of the goods delivered is in conformity
with the contract, the provisions of articles 27 to 31
apply in respect of the part which is missing or which
does not conform.

(2) The buyer may declare the contract avoided in
its entirety only if the failure to make delivery com­
pletely and in conformity with the contract amounts to
a fundamental breach of the contract.

PRIOR UNIFORM LAW

ULIS, article 45.
Commentary

1. Article 32 states the buyer's remedies whell the
seller fails to perform only a part of his obligations.

Remedies in respect of the non-conforming part,
paragraph (1)
2. Paragraph (1) provides that if the seIler has

failed to perform only a part of his obligations under
the contract by delivering only a part of the goods or
by delivering some goods which do not conform to
the contract, the provisions of articles 27 to 31 apply
in respect of the quantity which is missing or which does
not conform to the contract. In effect, this paragraph
provides that the buyer can avoid a part of the contract
under article 30 if the non-conformity amounts to a
fundamental breach as to the part of the goods in
question or if, after buyer's request pursuant to ar-
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CHAPTER IV. OBLIGATIONS OF THE BUYER

Article 34
The buyer must pay the price for the goods and take

delivery of them as required by the contract and this
Convention.

PRIOR UNIFORM LAW
ULIS, article 56.

Commentary
Article 34 states the principal obligations of the buyer

and introduces chapter IV of the convention. The prin­
cipal obligations of the buyer are to pay the price for

49 Article 33 (1) does not refer to the buyer's right to seek
damages. However, the buyer's right to damages is a general
right under article 26 (1) (b).

ULIS, articles 29 and 47.
Commentary

1. Article 33 deals with two situations where the
buyer may refuse to take delivery of goods which have
been placed at his disposal.

Early delivery, paragraph (1)

2. Article 33 (1) deals with the situation where
the goods have been delivered to the buyer before the
delivery date fixed. If the buyer were forced to accept
these goods, it might cause him inconvenience and ex­
pense in storing them longer than anticipated. Further­
more, if the contract links the day payment is due to
the day delivery is made, early delivery will force early
payment with consequent interest expense. Therefore,
the buyer is given the choice of taking delivery of the
<Toods or refusing to take delivery of them when the
~eller delivers them prior to the delivery date.

3. The buyer's right to take delivery or to refuse
to take delivery is exercisable upon the fact of early
delivery. It does not depend on w~ether ea~ly delivery
causes the buyer extra expense or mconvemence.

tide 28 that seller perform the contract by delivering 4. However, where the buyer does refuse to take
the missing quantity or substitute goods, the seller has delivery of the goods under article 33 (l), according
not delivered the goods within the additional period of to article 61 (2) he will still be bound to take possession
time fixed by the buyer. This rule was necessary because of them on behalf of the seller if the following four
in some legal systems a party cannot avoid only a part conditions are met: (1) the goods have been placed at
of the contract. In those legal systems the conditiOns his disposal at their place of destination, (2) he can
for determining whether the contract can be avoided at take possession without payment of the price, e.g., the
all must be determined by reference to the entire con- contract of sale does not require payment in order for
tract. However, under article 32 (1) it is clear that the buyer to take possession of the documents covering
under this convention the buyer is able to avoid a part the goods, (3) taking possession would not cause the
of the contract if the criteria for avoidance are met as buyer unreasonable inconvenience or unreasonable ex-
to that part. pense, and (4) neither the seller nor a person authorized

Remedies in respect of the entire contract, para- to take possession of the goods on his behalf is present
graph (2) at the destination of the goods.
3. Paragraph (2) provides that the buyer may avoid 5. If the buyer refuses to take the early delivery,

the entire contract "only if the failure to make delivery the seller is obligated to redeliver the goods at the time
completely and in conformity with the contract amounts for delivery under the contract.
to a fundamental breach of the [entire] contract". Al- 6. If the buyer does take early delivery of the goods,
though this provision reiterates the rule which would he may claim from the seller for any damages he may
otherwise be applied under article 30 (1) (a), it is have suffered unless, under the circumstances, the ac-
useful that it be made clear. ceptance of early delivery amounts to a modification

4. The use of the word "only" in article 32 (2) of the contract.49

also has the effect of negating the implication which Excess quantity, paragraph (2)
might have been thought to flow from article 30 (1)
(b) that the entire contract could be avoided on the 7. Article 32 (2) deals with the situation where an
grounds that the seller failed to deliver a part 'of the excess quantity of goods has been delivered to the
goods within the additional period of time fixed by buyer.
the buyer in accordance with article 28 even though 8. Unless there are other reasons which justify the
such failure to deliver did not in itself amount to a buyer's refusal to take delivery, the buyer must accept
fundamental breach of the entire contract. at least the quantity specified in the contract. In respect

Article 33 of the excess amount, the buyer may either refuse to
take delivery or he may take delivery of some or all

( 1) If the seller delivers the goods before the date of it. If the buyer refuses to take delivery of the excess
fixed, the buyer may take delivery or refuse to take quantity, the seller is liable for any damages suffered
delivery. by the buyer. If the buyer takes delivery of some or

(2) If the seller delivers a quantity of goods greater all of the excess quantity he must pay for it at the
than that provided for in the contract, the buyer may contract rate.
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of 9. If it is not feasible for the buyer to reject only

the excess amount, as where the seller tenders a single
the excess quantity, he must pay for it at the contract bill of lading covering the total shipment in exchange
rate. for payment for the entire shipment, the buyer may
PRIOR UNIFORM LAW avoid the contract if the delivery of such an excess

quantity constitutes a fundamental breach. If the de­
livery of the excess quantity does not constitute a funda­
mental breach or if for commercial reasons the buyer
is impelled to take delivery of the shipment, he may
claim any damages he has suffered as a result.
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the goods and to take delivery of them. The buyer must
carry out his obligations "as required by the contract
and this Convention". Since article 5 of the convention
permits the parties to exclude its application or to
derogate from or vary the effect of any of its provisions,
it follows that in cases of conflict between the contract
and the convention the buyer must fulfil his obligations
as required by the contract.

SECTION I. PAYMENT OF THE PRICE

Article 35
The buyer must take the necessary steps to enable

the price to be paid or to procure the issuance of docu­
ments assuring payment, such as a letter of credit or a
banker's guarantee.

PRIOR UNIFORM LAW

DUS, article 69.
Commentary

1. Article 35 sets forth the obligation of the buyer
to take the steps which are necessary to enable the
price to be paid or to procure the issuance of documents
which will assure payment.

2. Even if the buyer is to make direct payment to
the seller, it may be necessary for him to take several
preliminary steps to effect such payment. For example,
he may need to procure the necessary foreign currency
or obtain official authorization to remit the currency
abroad. Article 35 provides that in such cases the buyer
must take the necessary steps.

3. Similarly, if the contract provides that payment
is to be made or guaranteed by an intermediary such as
a bank, article 35 requires the buyer to "take the neces­
sary steps" to procure the documents assuring payment,
such as a letter of credit or a banker's guarantee.

4. The buyer's obligation under article 35 is limited
to "tak[ing] steps". He does not undertake to pay the
price or to procure the issuance of documents assuring
payment if, for example, the Government refuses to
make available the necessary foreign exchange. Of
course, the buyer is obligated to take all the appropriate
measures to persuade the Government to make the
funds available and cannot rely on a refusal by the
Government unless those measures have been taken.

Article 36*
When a contract has been concluded but does not

state the price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer must pay the price generally charged by the
seller at the time of the conclusion of the contract. If no
such price is ascertainable, the buyer must pay the
price generally prevailing at the aforesaid time for such
goods sold under comparable circumstances.

PRIOR UNIFORM LAW

DUS, article 57.

Commentary
1. Article 36 provides a means for the determina­

tion of the price when a contract has been concluded

*The Union of Soviet Socialist Republics expressed a res­
ervation in respect of this article.

which does not state a price or expressly or impliedly
make provision for its determination.

2. It may happen that the parties do not state the
price in their a~eement. The buyer may order from a
catal~gue expecting to pay the seller's current price.
Or, If the goods are to be delivered at some time in
the. ~uture and prices are .unstable, the parties may
antlc!pate that. the buyer will pay the price current at
the time of delIvery. There is little difficulty if the agree­
ment between the parties refers to a means of deter­
mi.nin& the price, such as, by reference to the seller's
prIce hst? to market quotatIOns, or to the like. This arti­
~le provId~s the rule .for the determination of the price
If t~e p~r~Ies have .nelther stated the price nor expressly
or Imphedly prOVIded for the means for its determi­
nation.

Formation and validity of the contract

3. Even though article 36 provides a means for the
det~rmi!1~tion. of the {lrice, the absence of an explicit
or Imph.clt prIce term In the contract may indicate that
the partIes had not completed the process of negotiation.
The court or arbitration tribunal must determine in
each case whether the absence of a price or of an
express or implied means of determining the price in­
dicates that the parties had not yet reached agreement
on the existence of a contract.

4. Neither article 36 nor any other provision of this
convention governs the question whether a contract is
valid if the price is neither determined nor determinable
from the terms of the contract itself. This is a matter
left to the applicable national law.

5. Article 36 can be applied to determine the price
only if the applicable national law recognizes the exis­
tence and validity of the contract.50

Determination of the price

6. In accordance with article 8, the parties are
bound by any practices which they have established be­
tween themselves. Therefore, if there have been prior
dealings between the parties which have established a
practice in regard to the price, that practice would be
detenninant.

7. In the absence of such a practice between the
parties, the price is that "generally charged by the
seller at the time of the conclusion of the contract".
Since a seller may charge several different prices to
different purchasers or for sales of different quantities
or under different conditions, the relevant price would
be that charged under comparable circumstances.

8. If there is no price generally charged by the
seller for the sale of goods of the type in question,
"the buyer must pay the price generally prevailing at
the [time of the conclusion of the contract] for such
goods sold under comparable circumstances".

9. Article 36 applies only if there is a price either
"generally charged by the seller" or " generally prevail­
ing ... for such goods". If no such price exists, this
article offers no formula for creating a "reasonable
price".

50 Article 7 specifies that this convention is not concemed
with the formation of the contract or with its validity.



120 Yearbook of the United Nations Commission on International Trade Law, 1976, Volum~ VII

Time of calculation of price
10. The price to be determined by the application

of article 36 is that charged at the time of the conclusion
of the contract. It is the price which would presumably
have been agreed upon by the parties at that time of
contracting if they had agreed upon a price at that
time.

11. However, this does not preclude a court or arbi­
tration tribunal from applying the formula of article 36
to the prices current at the time of delivery if the court
or arbitration tribunal were to find that it was the in­
tention of the parties that the buyer was to pay the
price current at that time.

Article 37
If the price is fixed according to the weight of the

goods, in case of doubt it is to be determined by the
net weight.

PRIOR UNIFORM LAW

ULIS, article 58.
Commentary

1. Article 37 provides that "if the price is fixed
according to the weight of the goods, in case of doubt
it is to be determined by the net weight".

2. This is a rule of interpretation of the contract
which does not raise any questions. If the parties have
not expressly or impliedly stipulated otherwise, the
buyer does not pay for the weight of the packing ma­
terials.

Article 38
( 1) The buyer must pay the price to the seller at

the seller's place of business. However, if payment is
to be made against the handing over of the goods or
of documents, the price must be paid at the place where
the handing over takes place.

(2) The seller must bear any increase in the ex­
penses incidental to payment which is caused by a
change in the place of business of the seller subsequent
to the conclusion of the contract.

PRIOR UNIFORM LAW

ULIS, article 59.
Commentary

1. Article 38 provides a rule for the place at which
payment of the price is. to be made. Beca~se of the
importance of the questIOn, the contract WIll usually
contain specific provisions on the mode and place of
payment. If such provisions exist, they govern the rela­
tionship between t~e. parties:51 If the con.tract does not
contain such prOVISIon, arttcle 38 provIdes the rules
to be applied.

2. It is important that the place of payment be
clearly established when the ,:ontract is for the inter­
national sale of goods. The eXIstence of exchange con­
trols may make it particularly desirable f.or the buyer
to pay the price in his country ,,:he;eas. It may be of
equal interest to the seller to be paId In hIS own country
or in a third country where he can freely use the pro­
ceeds of the sale.

~1 Article 5.

3. This convention does not govern the extent to
which exchange control regulations or other rules of
economic public order may modify the obligations of
the buyer to pay the seller at a particular time or place
or by a particular means. The buyer's obligations to
take the steps which are necessary to enable the price
to be paid are set forth in article 35. The extent to
which the buyer who has fulfilled his obligations under
article 35 may be relieved of liability for damages for
his failure to pay as agreed because of exchange control
regulations or the like is governed by article 50. ~2

Place of payment, paragraph (1)

4. Article 38 (l) provides that if the payment is
to be made against the handing over of the goods or
of documents, the payment must be made at the place
where the handing over takes place. This rule will be
applied most often in the case of a contract stipulation
for payment against documents.53 The documents may
be handed over directly to the buyer, but they are often
handed over to a bank which represents the buyer in
the transaction. The "handing over" may take place
in either the buyer's or the seller's country or even in
a third country.

Example 38A: The contract of sale between the
Seller in State X and the Buyer in State Y called for
payment against documents. The documents were to be
handed over to the Buyer's bank in State Z for the
account of Buyer. Under article 38 (l) the Buyer must
pay the price at the Buyer's bank in State Z.

5. If the contract does not call for payment against
the handing over of the goods or documents and no
other provisions for the place of payment are stipulated
in the contract, the buyer must pay the price at the
seller's place of business. It should be noted that, ac­
cording-to article 6 (a), if the seller has more than
one place of business, the place of business at which
payment must be made "is that which has the closest
relationship to the contract and its performance".

Change of seller's place of business, paragraph (2)
6. If the seller changes his place of business at

which the buyer is to make payment subsequent to the
conclusion of the contract, the buyer must make pay­
ment at the seller's new place of business. However,
any increase in expenses incidental to payment must
be borne by the seller.

Article 39*
( 1) The buyer must pay the price when the seller

places either the goods or a document controlling their
disposition at the buyer's disposal in accordance with
the contract and this Convention. The seller may make
such payment a condition for handing over the goods
or document.

(2) If the contract involves carriage of the goods,
the seller may dispatch the goods on terms whereby the
goods, or documents controlling their disposition, will
not be handed over to the buyer at the place of destina­
tion except against payment of the price.

* Brazil and Japan reserved Iheir position in respect to
article 39 (2).

~2 For the extent to which the seller may be relieved of
the duty to deliver the goods if the buyer does not pay as
agreed, see articles 39 (1), 45 and 47.

53 The documents referred to in article 38 (1) are those
which the seller is required to hand over by virtue of article 18.
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551ncoterms 1953, elF, provides that the buyer must "ac­
cept the documents when tendered by the seller, if they are
in conformity with the contract of sale, and pay the price as
provided in the contract".G4 Article 22 (2).

(3) The buyer is not r~quired to pay the price arrived. The quotation of the price on elF terms con-
until he has had an opportUnIty to examine the goods, tains such an agreement.GG

unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such oppor- 7. It should be noted that since the buyer loses the
tunity. right to examine the goods prior to payment of the

price only if the procedures for payment or delivery
"agreed upon by the parties" are inconsistent with such
ri&ht, he does not lose his right to examine the goods
pnor to payment where the contract ,;>rovides that he
must pay the price against the handmg over of the
documents after. the arrival of the goods. Since pay­
ment is to take place after the arrival of the goods, the
procedure for payment and delivery are consistent with
the right of examination prior to payment. Similarly,
th~ buyer does not lose his right to examine the goods
pnor to payment where the seller exercises his right
under article 39 (2) to dispatch the goods on terms
whereby the documents controlling the disposition of
the goods will be handed over to the buyer only upon
the payment of the price.

8. The buyer's right to examine the goods where
the contract of sale involves the carriage of the goods
is illustrated by the following examples:

Example 39A: The contract of sale quoted the price
on elF terms. Therefore, it was anticipated that pay­
ment would be made in the following manner. Seller
would draw a bill of exchange on Buyer for the amount
of the purchase price. Seller would forward the bilI of
exchange accompanied by the bilI of lading (along with
other documents enumerated in the contract) to a col­
lecting bank in the Buyer's city. The contract provided
that the bill of lading (and other documents) would be
handed over to Buyer by the bank only upon the pay­
ment of the bill of exchange. Since this agreed-upon
procedure for payment requires payment to be made
at the time the bill of exchange is presented, often at a
time the goods are still in transit, the means of payment
is inconsistent with the Buyer's right to examine the
goods prior to payment. Therefore, Buyer did not have
such a right in this case.

Example 39B: The contract of sale was not on elF
terms and made no other provision for the time or
place of payment. Therefore, pursuant to the authority
In article 39 (2) Seller took the same actions as in
example 39A. Seller drew a bill of exchange on Buyer
for the purchase price and forwarded it accompanied
by the bill of lading through his bank to a collecting
bank in the Buyer's city. Seller gave the collecting bank
instructions that it should not hand over the bill of
lading to Buyer until Buyer had paid the bill of ex­
change.

In this example the means of payment, though au­
thorized by articles 39 (2), was not "agreed upon by
the parties". Therefore, Buyer does not lose his right
to examine the goods prior to paying the price, Le.,
prior t? paying the bill of exchange. It is. t.h.e Seller's
obligatIon to assure the Buyer of the pOSSIbilIty of ex­
amination prior to payment.

Example 39C: The contract of sale provided for pay­
ment of the price on presentation of the documents at
the point of arrival of the goods but only after the ar-

PRIOR UNIFORM LAW

OUS, articles 71 and 72.
Commentary

1. Article 39 governs the time for the buyer's pay­
ment in relation to perfonnance by the seller.

General rule, paragraph (1)

2. Article 39 (1) recognizes that, in the absence
of an agreement, the seller is not required to extend
credit to the buyer. Therefore, the general rule stated
in paragraph (1) is that the buyer is required to pay
the price at the time the seller makes the goods avail­
able to the buyer, by placing either the goods or a
document controlling their disposition at the buyer's
disposal. If the buyer does not pay at that time, the
seller may refuse to hand over the goods or document.

Where the contract involves carriage of the goods,
paragraph (2)

3. Paragraph (2) states a specific rule in implemen­
tation of paragraph (1) where the contract of sale in­
volves carriage of the goods. In such a case "the seller
may dispatch the goods on terms whereby the goods, or
documents controlling their disposition, will not be
handed over to the buyer at the place of destination
except against payment of the price". The goods may
be so dispatched unless there is a clause in the contract
providing otherwise, in particular by providing for
credit.

Payment and examination of the goods, paragraph (3)

4. Paragraph (3) states the general rule that the
buyer is not required to pay the price unless he has
had an opportunity to examine the goods. It is the
seller's obligation to provide a means for the buyer's
examination prior to payment and handing over.

S. Where the contract of sale involves carriage of
the goods and the seller wishes to exercise his right
under article 39 (2) to ship the goods on terms whereby
neither the goods nor the documents will be handed
over to the buyer prior to payment, the seller must pre­
serve the buyer's right to examine the goods. Since the
buyer nonnally examines the goods at the place of d~s­
tination,54 the seller may be required to make speCial
arrangements with the carrier to allow the buyer access
to the goods at the destination prior to the time the
goods or documents are handed over in order to allow
for the buyer's examination.

6. The buyer loses the right to examine the goods
prior to payment where "the proc~dures f.or de~ivery
or payment agreed upon by the partles are mconslstent
with such opportunity". This convention does not set
forth which procedures for delivery or payment are
inconsistent with the buyer's right to examme the goods
prior to payment. However, the most c?m:non exa~ple
is the agreement that payment of the prIce IS .due agau~st
the handing over of the documents controlhng the diS­
position of the goods whether or not the goods have
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rival of the goods. In this case the procedures for deliv­
ery and payment expressly stipulated by the parties are
not inconsistent with the right of the Buyer to examine
the goods prior to payment even though the price was
to be paid against the presentation of the documents.

Article 40
The buyer must pay the price on the date fixed or

determinable by the contract or this Convention with­
out the need for any formalities.

PRIOR UNIFORM LAW

ULIS, article 60.
Commentary

Article 40 provides that the buyer is required to pay
the price on the date fixed or determinable by the con­
tract or this convention without the need for any for­
malities. This rule is intended to deny the applicability
of the rule in some national legal systems which states
that in order for the payment to become due, the seller
must make a formal demand for it from the buyer. A
date for payment established by usage or by arti­
cle 39 (l )56 has the same result as a date for payment
established by agreement of the parties.

SECTION II. TAKING DELIVERY

Article 41
The buyer's obligation to take delivery consists:
(a ) In doing all the acts which could reasonably

be expected of him in order to enable the seller to make
delivery, and

(b) In taking over the goods.

PRIOR UNIFORM LAW

ULIS, article 65.
Commentary

1. Article 41 describes the second obligation of the
buyer set out in article 34, i.e., to take delivery of the
goods.

2. The buyer's obligation to take delivery consists
of two elements. The first element is that he must do
"all the acts which could reasonably be expected of
him in order to enable the seller to make delivery".
For example, if under the contract of sale the buyer
is to arrange for the carriage of the goods, he must
make the necessary contracts of carriage so as to permit
the seller to "[hand] the goods over to the first carrier
for transmission to the buyer".57

3. The buyer's obligation is limited to doing those
"acts which could reasonably be expected of him". He
is not obliged "to do all such acts as are necessary to
enable the seller to hand over the goods", as was the
case under ULIS.

4. The second element of the buyer's obligation to
take delivery consists .of !J,is "taking ov~r the. goo~s".
This aspect of the obhgation to take dehvery IS of Im­
portance where t~e contract calls for the sell~r t~ make
delivery by placmg the goods at the buyer s dISPOSal

56 Article 8.
57 Article 15 (a). Cf. article 16 (2).

at a particular place or at the seller's place of business.58

In such case the buyer must physically remove the goods
from that place.59

SECTION III. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 42

( 1) If the buyer fails to perform any of his obliga­
tions under the contract and this Convention, the seller
may:

(a) Exercise the rights provided in articles 43 to 46;
(b) Claim damages as provided in articles 55 to 59.
(2) The seller is not deprived of any right he may

have to claim damages even though he exercises his
right to other remedies.

(3) If the seller resorts to a remedy for breach of
contract, the buyer is not entitled to apply to a court or
arbitral tribunal to grant him a period of grace.

PRIOR UNIFORM LAW

ULIS, articles 61 to 64, 66 to 68 and 70.
Commentary

1. Article 42 serves both as an index to the remedies
available to the seller if the buyer fails to perform ~ny

of his obligations under the contract and this convention
and as the source of the seller's right to claim dam­
ages. Article 42 is comparable to article 26 on the rem­
edies available to the buyer.

2. Article 42 (l) (a) provides that in case of the
buyer's breach, the seller may "exercise the rights pro­
vided in articles 43 to 46". Although the provisions on
the remedies available to the seller in articles 43 to 46
are drafted in terms comparable to those available to
the buyer in articles 27 to 33, they are less complicated.
This is so because the buyer has only two principal
obligations, to pay the price and to take delivery of the
goods, whereas the seller's. obligations are more com­
plex. Therefore, the seller has no remedies comparable
to the following which are available to the buyer: reduc­
tion of the price because of non-conformity of the goods
(article 31), right to partially exercise his remedies in
the case of partial delivery of the goods (article 32),
right to refuse to take delivery in case of delivery before
the date fixed or of an excess quantity of goods (arti­
cle 33).

3. Article 42 (l) (b) provides that the seller may
"claim damages as provided in articles 55 to 59" "if
the buyer fails to perform any of his obligations under
the contract of sale and this Convention". In order to
claim damages it is not necessary· to prove a lack of
good faith or the breach of an express promise, as is
true in some legal systems. Damages are available for
the loss resulting from any objective failure by the buyer
to fulfil his obligations. Articles 55 to 59, to which arti­
cle 42 (l) (b) refers, do not pfovide the substantive
conditions for the exercise of a claim for damages but

58 Article 15 (b) and (c).
59 Cf. the buyer's obligation under article 61 (2) to take

possession on behalf of the seller of goods which have been
dispatched to and have been put at the disposal of the buyer
at the place of destination and of which the buyer has ex­
ercised his right to reject.
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the rules for the calculation of the amount of damages.
In particular, article 58 gives a minimum measure of
damages where the breach of contract consists of delay
in the payment of the price.

4. A number of important advantages flow from
the adoption of a single consolidated set of remedial
provisions for breach of contract by the buyer. First,.
all the buyer's obligations are brought together in one
place without confusions generated by the complexities
of repetitive remedial provisions. This makes it easier
to understand the rules on what the buyer must do,
which are the provisions of prime interest to merchants.
Second, problems of classification are reduced with a
single set of remedies. Third, the need for complex
cross-referencing is lessened.

5. Paragraph (2) provides that a party who has
resorted to any remedy available to him under the con­
tract or this convention is not thereby deprived of the
right to claim any damages which he may have in­
curred.

6. Paragraph (3) states that the national provi­
sions of law which provide for applications to courts or
arbitral tribunals for periods of grace are not to be ap­
plied. Such a provision seems desirable in international
commerce.

Article 43*

The seller may require the buyer to pay the price,
take delivery or perform any of his other obligations, un­
less the seller has resorted to a remedy which is incon­
sistent with such requirement.

PRIOR UNIFORM LAW

ULIS, articles 61, 62 paragraph 1, 70 paragraph 2.
Commentary

1. Article 43 describes the seller's right to require
the buyer to perform his obligations under the contract
and this convention.

Failure to pay the price, paragraph (1)

2. This article recognizes that the seller's primary
concern is that the buyer pay the price at the time it
is due. If the buyer does not do so, this article authorizes
the seller to require the buyer to pay the price.

3. The seller can act to recover the purchase price
under article 43 where the buyer has refused to pay it,
although it is unlikely that the seller will sue for the
price unless either the buyer has taken delivery of the
goods or the goods have been damaged or destroyed
after the risk of loss. has passed to the buyer.GO So long
as the seller either has not yet delivered the goods61 or,
having delivered the goods by handing them over to the
first carrier,62 the seller has dispatched them to the buyer
on terms whereby neither the goods nor the documents
controlling their disposition would be handed over to
the buyer unless payment was made,63 the seller would
normally refuse delivery, keep the goods and sue for

* The United States reserved its position in respect to this
article.

60 Article 64.
61 The means by which the seller delivers the goods are

set forth in article 15.
62Article 15 (a).
63 Article 39 (2).

123

damages64 or resell the goods and sue for the difference
between the contract price and that obtained by the
resale. 65

Fai/ure to perform other obligations

4. Article 43 goes on to authorize the seller to re­
quire the buyer "to take delivery or to perform any of
his other obligations".66

5. In some cases the seller may be authorized or re­
quired to substitute his own performance for that which
the buyer has failed to do. Article 46 provides that
in a sale by specification, if the buyer fails to make the
specifications required on the date requested or within
a reasonable time after receipt of a request from the
seller, the' seller may make the specifications himself.
Similarly, if the buyer is required by the contract to
name a vessel on which the goods are to be shipped
an~ fails tc? do so by the appropriate time, article 59,
WhICh reqUIres the party who relies on a breach of con­
tract to mitigate the losses, may authorize the seller to
name the vessel so as to minimize the buyer's losses.

6. The style in which article 43 in particular and
section IlIon the buyer's remedies in general is drafted
should be noted. That style conforms to the view held
in many legal systems that a legislative text on the law
of sales governs the rights and obligations between the
parties and does not consist of directives addressed to
a tribunal. In other legal systems the remedies available
to one party on the other party's failure to perform are
stated in terms of the injured party's right to the judge­
ment of a court granting the required relief.67 However,
the two different styles of legislative drafting are in­
tended to achieve the same result. Therefore, when ar­
ticle 43 provides that the "seller may require the buyer
to pay the price, take delivery or perform any of his
other obligations", it anticipates that, if the buyer does
not perform, a court will order such performance and
will enforce that order by the means available to it
under its procedural law.

7. Although the seller has a right to the assistance
of a court or arbitral tribunal to enforce the buyer's
obligations to pay the price, take delivery and perform
any of his other obligations, article 12 limits that right
to a certain degree. If the court could not give a judge­
ment for specific performance under its own law in
respect of similar contracts of sale not governed by this
convention, it is not required to enter such a judgement
in a case arising under this convention even though the
seller had a right to require the buyer's performance
under article 43. However, if the court could give such
a judgement under its own law, it would be required to
do so if the criteria of article 43 are met.

8. The seller can require performance under this
article and also sue for his damages. In particular, where
the buyer's non-performance of one of his obligations
consists in the delay in the payment of the price, the
seller's damages would equal at least the interest calcu­
lated in accordance with article 56.

6! Articles 42 (l) (b), 55 and 57.
65 Article 56.
66 The' obligation to "take delivery" is specifically men­

tioned because it is the second of the two obligations of the
buyer set forth in article 34. The definition of taking delivery
is found in article 41.

67 See foot-note 1 to paragraph 7 of the commentary on
article 27 for examples of this legislative drafting style.
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PRIOR UNIFORM LAW

ULIS, articles 61, paragraph 2, 62, 66, 70.
Commentary

1. Article 45 describes the seller's right to declare
the contract avoided. The buyer's right to declare the
contract avoided is described in article 30.

Declaration of avoidance

2. The contract is avoided as a result of the buyer's
breach only if "the seller '" declarers] the contract
avoided". This narrows the rule from that found in
articles 61 and 62 of ULIS which provided for an auto­
matic or ipso facto avoidance in certain circumstances
in addition to avoidance by declaration of the seller.
Automatic or ipso facto avoidance was deleted from
the remedial system in this convention because it led
to great uncertainty whether the contract was still in
force or whether it was ipso facto avoided. Under arti­
cle 45 of this convention the contract is still in force
unless the buyer has affinnatively declared it avoided.
Of course, uncertainty may still exist as to whether the
conditions had been met authorizing the buyer to de­
clare the contract avoided.

3. Article 10 (2) provides that "a declaration of
avoidance is effective only if notice is given to the other
party". The consequences, which follow if a notice of
avoidance fails to arrive or fails to arrive in time or if
its contents have been inaccurately transmitted are gov­
erned by article 10 (3).

Fundamental breach, subparagraph (1) (a)

4. The typical situation in which the seller may de­
clare the contract avoided is where the failure by the
buyer to perfonn any of his obligations amounts to a
fundamental breach. The concept of fundamental breach
is defined in article 9.

Buyer's delay in curing, subparagraph (1) (b)

5. Subparagraph (1) (b) allows the seller to avoid
the contract when the buyer fails to pay the price or
take delivery of the goods within the additional period
of time fixed by the seller in accordance with article 44
regardless of whether that failure to perform constituted
a fundamental breach of the contract.• Brazil expressed a reservation in respect of article 4S (2).

Inconsistent acts by the seller (b) If the buyer has been requested under arti-
9. Article 43 also provides that in order for the cle 44 to pay the price or to take delivery of the goods

seller to exercise the right to require performance of and. ~as not p~id the price or taken delivery within the
the contract he must not have acted inconsistently with addItional perIod of time fixed by the seller in accord-
that right e.g. by avoiding the contract under article 45. ance with that article or has declared that he will not

comply with the request.
Article 44

(2) However, in cases where the buyer has paid
The seller may request perfonnance within an addi- the price the seller loses his right to declare the contract

tional period of time of reasonable length. In such a avoided if he has not done so:
case, the seller cannot during such period resort to any (a) In respect of late perfonnance by the buyer,
remedy for breach of contract, unless the buyer has b
declared that he will not comply with the request. efore the seller has become aware that performance

has been rendered; or
PRIOR UNIFORM LAW (b) In respect of any breach other than late per-

ULIS, article 66, paragraph 2/ formance, within a reasonable time after the seller knew
Commentary or ought to have known of such breach or, if the seller

has requested the buyer to perfonn under article 44
1. Article 44 states the right of the seller to request within a reasonable time after the expiration of the

the buyer to perfonn the contract within an additional additional period of time or after the buyer has declared
period of time of reasonable length and specifies one that he will not comply with the request.
of the consequences of such a request.

2. Article 44 is a companion to article 43 which
states the right of the seller to require performance of
the contract by the buyer and which anticipates the
aid of a court or arbitration tribunal in enforcing that
right. If the buyer delays performing the contract, the
use of judicial procedures for enforcement may not
seem feasible or may require more time than the seller
can afford to wait. This may be particularly the case if
the buyer's failure to perfonn consists of delay in pro­
curing the issuance of documents assuring payment,
such as a letter of credit or a banker's guarantee, or of
securing the pennission to import the goods or pay
for them in restricted foreign exchange. It may be to
the seller's advantage to avoid the contract and make a
substitute sale to a different purchaser. However, at that
time it may not be certain that the buyer's delay con­
stitutes a fundamental breach of contract justifying the
avoidance of the contract under article 45 (1) (a).

3. In order to remedy this difficulty, article 44 au­
thorizes the seller to "request performance [by the
buyer] within an additional period of time of reason­
able length". If the buyer does not pay the price or take
delivery of the goods, as the case may be, within that
additional period of time or declares that he will not
comply with the request, the seller may avoid the con­
tract under article 45 (1) (b).

4. However, in order to protect the buyer who may
be preparing to perfonn the contract as requested by
the seller, perhaps at considerable expense, during the
additional period of time the seller cannot resort to
any remedy for breach of contract, unless the buyer
has declared that he will not comply with the request.
Once the additional period of time has expired without
performance by the buyer, the seller may not only avoid
the contract under article 45 (1) (b) but may resort
to any other remedy he may have.

Article 45*
(1) The seller may declare the contract avoided:
(a) If the failure by the buyer to perform any of

his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or
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Suspension of right to avoid
6. If the seller has requested the buyer to perform

his obligations pursuant to article 44, the seller may
not resort to the remedies for breach of contract, in­
cluding a declaration of avoidance of the contract under
article 45, until the expiration of the period fixed by
the seller unless the buyer has declared that he will not
comply with the request to perform.

Loss of right to avoid, paragraph (2)

7. Paragraph (2) provides the time-limits within
which the seller must declare the contract avoided or
else lose the right to do so. The seller does not lose his
right to declare the contract avoided so long as the total
price has not been paid.

8. If the fundamental breach on which the seller
relies to declare the contract avoided is the late per­
formance of an obligation, once the price has been paid
paragraph (2) (a) provides that the seller loses his
right to declare the contract avoided when he becomes
aware that the performance has been rendered. Because
the seller will most often intend to declare the contract
avoided because of the buyer's failure to pay the price,
paragraph (2) (a) will normally take effect at the time
the seller becomes aware that the price has been paid.

9. On the other hand if the seller intends to avoid
the contract for any fundamental breach which does not
involve late performance by the buyer, paragraph (2) (b)
provides that the seller loses that right if the price has
been paid and the seller does not declare the contract
avoided within a reasonable time after he knew or ought
to have known of the breach.

10. Similarly, if the seller intends to declare the
contract avoided on the grounds that he requested per­
formance under article 44 and the buyer did not perform
within the additional period of time specified in the re­
quest, the seller loses the right to declare the contract
avoided if the price has been paid and the seller has
not declared the contract avoided within a reasonable
time after the expiration of the additional time or within
a reasonable time after the buyer has declared that he
will not comply with the request.

11. Since the seller does not lose his right to declare
the contract avoided under article 45 (2) until the total
price is paid, under this provision a~ the instalments in
an instalment contract must be paid before the seller
loses the right to declare the contract avoided. How­
ever under article 48 (1) the seller's right to declare
the 'contract avoided in respect of future instalments
must be exercised "within a reasonable time" after that
failure to perform by the buyer which justifies the dec­
laration of avoidance.

Right to avoid prior to the date for performance

12. For the seller's right to avoid prior to the con­
tract date of performance, see articles 47 (3), 48 and 49
and the commentaries thereon.

Effects of avoidance

13. The effects of avoidance by the seller are de­
scribed in articles 51 and 54. The most significant con­
sequence of avoidance for the seller is that he is ~o
longer required to deliver the goods and he may claIm
their return if they have already been delivered.

14. Avoidance of the contract does not terminate
either the buyer's obligation to pay any damages caused
by his failure to perform or any provisions in the con­
tract for the settlement of disputes.68 Such a provision
is important because in many legal systems avoidance
of the contract eliminates all rights and obligations
which arose out of the existence of the contract. In such
a view once a contract has been avoided, there can be
no claim for damages for its breach and contract clauses
relating to the settlerpent of disputes, which usually
means arbitration clauses, terminate with the rest of
the contract.

Article 46

(l) If.under the contract the buyer is to specify the
form, measurement or other features of the goods and
he fails to make such specification either on the date
expressly or impliedly agreed upon or within a reason­
able time after receipt of a request from the seller, the
seller may, without prejudice to any other rights he may
have, make the specification himself in accordance with
any requirements of the buyer that may be known to
him.

(2) If the seller makes the specification himself, he
must inform the buyer of the details thereof and must
fix a reasonable time within which the buyer may sub­
mit a different specification. If the buyer fails to do so,
the specification made by the seller is binding.

PRIOR UNIFORM LAW

ULIS, article 67.
Commentary

1. Article 46 describes the seller's rights where the
buyer fails to specify some aspect or quality of the goods
ordered by the date on which he was obligated to do so.

2. It often occurs that the buyer wishes to contract
for the purchase of goods even though at that moment
he is as yet undecided about some feature of the goods
ordered. For example, on 1 April the buyer might order
1,000 pairs of shoes at a certain price for delivery on
or before 1 October. The contract might also state that
the buyer must specify the styles and sizes to the seller
before 1 September or it might state that the buyer has
the right, but not the obligation, to make the specifica­
tion. The seller may be a merchant who will assemble
the quantity to be delivered from inventory or he may
be a manufacturer who will, subsequent to the notifica­
tion, manufacture the goods according to the buyer's
specifications.

3. Even in those cases in which the buyer is obli­
gated to make the specification, he may fail to do so by
the date required, before 1 September in this example,
either through oversight or because he would now prefer
not to receive the 1,000 pairs of shoes. If he now desires
not to receive the shoes, it will usually be because of
changes in business conditions which have reduced his
needed for the 1,000 pairs of shoes or because the pr!ce
has declined and he could buy them at a lower pnce
elsewhere.

Seller's remedies, paragraph (1)
4. Article 46 rejects any suggestion that the con­

tract is not complete until the buyer has notified the
seller of the specification or that the buyer'S notification

68 Article 51 (1).
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of the specification is a condition to seller's right to
deliver the goods and demand payment of the price.

5. Article 46 (1) authorizes the seller, at his choice,
to provide the specification himself or to exercise any
other rights he may have under the contract and this
convention for the buyer's breach. Of course, the buyer's
failure to make the specification would constitute a
breach of the contract only if the buyer was obligated
to do so, not if he was merely authorized to do so.

6. If the buyer's failure to make the specification
constituted a breach of contract, the seller could pursue
his remedies for that breach in place of or in addition
to making the specification himself under article 46.
Therefore, the seller could (1) sue for damages under
article 42 (1) (b), (2) if the buyer's failure to make the
required specification amounted to a fundamental breach
of contract, avoid the contract under article 45 (1) (a)
and sue for any damages,69 or (3) request the buyer to
perform his obligation pursuant to article 44. If, pur­
suant to article 44 the seller requests the buyer to per­
form within an additional :period of time of reasonable
length by making the specification and the buyer does
not do so within this additional time the seller could
avoid the contract under article 45 (1) (b) and sue for
any damages even if the buyer's failure to make the
specification did not constitute a fundamental breach of
contract.

7 If the seller chooses to exercise his right to make
the ~pecification himself pursuant to article 46 (1), he
may do so immediately upon the passage of the date
expressly or impliedly agreed upon in the contra7t as
the date by which the buyer would make the spec!fica­
tion. Alternatively, the seller may request the specific~­
tion from the buyer, in which case the seller. must aWait
a reasonable time after the buyer has received the re­
quest from the seller before he can make the specifica­
tion himself.70

Notice to the buyer, paragraph (2)
8. The seller must inform the buyer of the details of

the specification which the seller has made pu~suant
to paragraph (1). He must fix a reasona~le pe~od of
time during which the buyer may submit a diff~rent
specification. "If the buyer fails to do so, the speCifica­
tion made by the seller is binding."

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION 1. ANTICIPATORY BREACH

Article 47*

( 1) A party may suspend the performance of his
obligations if it is reasonable to do .so becau~e, a~ter
the conclusion of the contract, a senous ~etenoratlOn
in the capacity to perform .or credi~worthmess of the
other party or his conduct is prep~nng to perform or
in actually performing the contract gIVes grounds to con-

ol< Brazil reserved its position in respect of art!cle 47 (2)
and Mexico reserved its position in respect of article 47 (3).

69 Article 51 (1) preserves the right. to sue for damages
even though the contract has been aVOided. . .

70 It should be noted that the request for speclficati~n here
is pursuant to article 46 (1) and not pursuant to article 44
as discussed in para. 6 supra.

elude that the other party will not perform a subst~lntial

part of his obligations.
(2) If the seller has already dispatched the goods

before the grounds described in paragraph (1) of this
article become evident, he may prevent the handing
over of the goods to the buyer even though the buyer
holds a document which entitles him to obtain them.
This paragraph relates only to the rights in the goods as
between the buyer and the seller.

(3) A party suspending performance whether be­
fore or after dispatch of the goods, must immediately
give notice to the other party thereof and must con­
tinue with performance if the other party provides ade­
quate assurance of his performance. If the other party
fails to provide such assurance within a reasonable time
after he has received the notice, the party who sus­
pended performance may avoid the contract.

PRIOR UNIFORM LAW

DUS, article 73.
Commentary

1. Article 47 describes the extent to which a party
may suspend the performance of his obligations because
of the existence of reasonable grounds to conclude that
the other party will not perform a substantial part of
his obligations.

Right to suspend performance, paragraph (1)

2. Paragraph (1) provides that a party may sus­
pend the performance of his obligations if it is rea­
sonable to do so because after the conclusion of the
contract a serious deterioration of the other party's
ability or willingness to perform "gives grounds to con­
clude that the other party will not perform a substantial
part of his obligations". The deterioration in abil!ty or
willingness must have taken place after the conclUSion of
the contract. If at the time of the conclusion of the con­
tract a party's ability or willingness to perform was al­
ready in doubt, the other party .may not later rely on
that doubt as a basis for suspendmg the performance of
his own obligations under the contract. This is true
even though the other party learned of the circumstances
which lead to the doubts only after the conclusion of
the contract.71

3. The deterioration must have been in the other
party's capacity to perform or in his creditwort~iness
or must be manifested by his conduct in prepanng to
perform or in actually performing the contract in ques­
tion. It is not enough that the ot~er party'~ performan~e
in respect of other c.ontra.cts raises questlOns as to hiS
future performance m thiS contract. .However, defec­
tive performance in other contracts might contnbute to
a decision that his current conduct gave "reasonabl~"
grounds to conclude he will not perform a substantial
part of his obligations in this contract. Moreover, the
buyer's failure to pay his debts on ~ther c,?ntracts. may
indicate a serious deterioration of hiS credltworthlDess.

4. The circumstances which justify suspension may
relate to general conditions so long as those general
conditions affect the other party's ability to perform. For

71 There may be a remedy under the applicable national
law of contracts for a party who entered int,o a ~ntract not
knowing relevant facts as to the other party s abilIty to per-
form.
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example, the outbreak of war or the imposition of an
export embargo may give reasonable grounds to con­
clude that the party from that country will not be able
to perform his obligations.

5. It should be noted that there must be reasonable
grou~ds to conc~ude ~hat. he will not perform a sub­
stantza! part of his oblIga~lOns. There is no right to sus­
pend. If ~e other party s performance is apt to be
deficient 10 less than a substantial way. A party who
suspends his performance without adequate grounds to
conc~ude that the ?ther J'ar~y will not perform a sub­
stantIal part of his oblIgatIOns would himself be in
breach of the contract.

6. These rules are illustrated by the following ex­
amples:

Example 47A: Buyer fell behind in his payments to
Seller in respect of other contracts. Even though the
late payments were in respect of other contracts such
late payments might indicate a serious deterioration in
Buyer's creditworthiness authorizing Seller to suspend
performance.

~xamp?e 47B: Buyer .contra~ted for precision parts
~hlch he 10tended to use Immediately upon delivery. He
~Isco.vered th,at, altp.ough there had been no deteriora­
tIOn 10 Sell~r s abili;ty to manu~acture. and deliver parts
of the quality reqUIred, defective delIveries were being
made to other buyers with similar needs. These facts
alone do not authorize Buyer to suspend his perfor­
mance. However, if the cause of Seller's defective de­
liverie;s to other buy~rs was the result of using a raw
matenal from a particular source, Seller's conduct in
preparing to use the raw material from the same source
would give Buyer reasonable grounds to conclude that
Seller would deliver defective goods to him also.

7. It should be noted that in certain circumstances
the ~o!m of the contract may preclude a party from
requmng adequate assurances of performance even
though the party has reasonable grounds to conclude
that the other party will not perform. For example, if
payment is to be made by means of a letter of credit,
the issuer of the credit is required to pay a draft drawn
on it if accompanied by the proper documents even
though the buyer has reasonable grounds to believe that
the goods are seriously defective. Similarly, it would
appear that where the buyer has assumed the risk of
payment before inspection of the goods, as in a con­
tract of sale on eIF or similar cash against documents
terms, that risk is not to be evaded by a demand for
assurance.

8. If the criteria discussed in paragraphs 2 to 4
above are met, the party "may suspend the performance
of his obligation". A party who is authorized to suspend
performance is freed both from the obligation to render
performance to the other party and from the obligation
to prepare to perform.72 He is not obligated to incur
additional expenses for which it is reasonable to assume
he will never be compensated.

9. If an obligation is suspended for a period of
time and then reinstated pursuant to article 47 (3),
the date required for performance will be extended for

72 The conditions under which the party who is authorized
to suspend the performance of his obligations may avoid the
contract are discussed in paras. 13 and 14 infra.

the period of the suspension. This principle is illustrated
by the following examples:

E:~ample 47C,: Under the contract of sale, Seller was
reqUIred to delIver the goods on 1 July. Because of
reasonable doubts of Buyer's creditworthiness on 15
May. Seller suspended performance. On 29 May Buyer
provided adequate assurances that he would pay for
the goods. Seller must now deliver the goods by 15 July.

Stoppage in transit, paragraph (2)

10. Pa~agraph (2) continues the policy of para­
graph (1) 10 favour of a. sell~r who has already shipped
the g?ods. I! the detenoratIOn of the buyer's credit­
worthmess. gives the seller reasonable grounds to con­
clude that the buyer will not pay for the goods the
selle.r has the right as against the buyer to orde: the
carner not to hand over the goods to the buyer even
though .the buyer holds a document which entitles him
!o obtam them, e.g., an ocean bill of lading and even
If the goods were originally sold on terms g;anting the
buyer credit after receipt of the goods.

11. The seller loses· his right to order the carrier
not to hand over the. goods if the buyer has transferred
the document to a third party who has taken it for value
and in good faith.

12. Since this convention governs the rights in the
&oods only between the buyer and the seller,78 the ques­
tion whether the carrier must or is permitted to follow
the instructi~ns of .the s~ller wher~ the buyer has a
document which. entitles hlm to obtam them is governed
by the appropnate law of the form of transport in
question.74

Notice, adequate assurances of performance, and
avoidance, paragraph (3)

. 13. Paragraph (3) provides that the party suspend­
109 perfof.I?Jance ~ursuant to paragraph (1) or stopping
the goods lO transit pursuant to paragraph (2) must im­
mediately notify the other party of that fact. The other
party can reinstate the first party's obligation to con­
tinue performance by giving the first party adequate
assurance that he will perform. For such an assurance
to be "adequate", it must be such as will give reasonable
se.curity to t~e first party either that the other party
wIll perform 10 fa~t, or that the first party will be com­
pensated for all hiS losses from going forward with his
own performance. If such assurances are not forth­
coming within a reasonable period of time after receipt
of the notice, the first party may avoid the contract.

Example 47D: The contract of sale provided that
Buyer would pay for the goods 30 days after their ar­
rival at Buyer's place of business. After the conclusion
o~ the contract Seller received information which gave
him reasonable grounds to doubt Buyer's creditworthi­
ness. After he suspended performance and so notified
Buyer, Buyer offered either (1) a new payment term
so that he would pay against documents, or (2) a
letter of credit issued by a reputable bank, or (3) a
guarantee by a reputable bank or other such party that

73 Article 47 (2) expressly states that it relates only to
the rights in goods as between the buyer and the seller. This
reflects the general principles expressed in article 7.

74 The rules governing the carrier's obligation to follow the
consignor's orders to withhold delivery from the consignee
differ between modes of transportation and between various
international conventions and national laws.
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it would pay if Buyer did not, or (4) a security interest
in sufficient goods owned by Buyer to assure Seller
of reimbursement. Since anyone of these four alterna­
tives would probably give Seller adequate assurances of
being paid,75 Seller would be required to continue per­
formance.

Example 47E: The contract of sale called for the
delivery of precision parts for Buyer to use in assembling
a high technology machine. Seller's failure to deliver
goods of the requisite quality on the delivery date would
cause great financial loss to Buyer. Although Buyer
could have the parts manufactured by other firms, it
would take a minimum of six months from the time
a contract was signed for any other firm to be able to
deliver substitute parts. The contract provided that
Buyer was to make periodic advance payments of the
purchase price during the period of time Seller was
manufacturing the goods.

When Buyer received information giving him reason­
able grounds to conclude that Seller would not be able
to deliver on time, Buyer notified Seller that he was
suspending any performance due the Seller. Seller gave
Buyer written assurances that he would deliver goods of
the contract quality on time and offered a bank guar­
antee for financial reimbursement of all payments made
under the contract if he failed to meet his obligations.

In this case Seller has not given adequate assurance
of performance. Seller's statements that he would per­
form, unless accompanied by sufficient explanations of
the information which caused Buyer to conclude that
Seller would not deliver on time, were only a reiteration
of his contractual obligation. The offer of a bank guar­
antee of reimbursement of payments under the contract
was not an adequate assurance to a Buyer who needs
the goods at the contract date in order to meet his own
needs. Therefore, having failed to receive adequate as­
surances from Seller, Buyer can avoid the contract and
purchase the goods elsewhere.

14. Article 51 (l) preserves the right of a party
who avoids the contract pursuant to article 47 (3) to
claim any damages which may occur from the breach of
contract. For example, if the buyer in ex~mple ~7E
purchased substitute goods elsewhere at a.higher pnce,
he can recover the difference between hiS repurchase
price and the contract price.76 If the assurances furn­
ished by the seller were in fact not adequate, these
damages can be recovered even though it turns OU! ~hat
at the time performance was due under the ongInal
contract the seller could have performed.

Article 48

( 1) If, in the case of. a contract for delivery of
goods by instalments, the faIlure of one ~arty to perf?rm
any of his obligations in respect of any mstalment gIves
the other party good reason to fear a fundamental
breach in respect of future instalments, he .may declare
the contract avoided for the future, provided that he
does so within a reasonable time.

75 The offer of a security interes! would. be an adequate
assurance only if the national law III questlon allow.ed such
interests and provided a procedure on ~efau1t which w~s
adequate to assure the creditor prompt reimbursement of hiS
claim.

76 Article S6 (1).

(2) A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so at
the same time, declare the contract avoided in respect
of deliveries already made if, by reason of their inter­
dependence, deliveries already made could not be used
for the purpose contemplated by the parties in entering
the contract.

PRIOR UNIFORM LAW

ULIS, article 75.
Commentary

1. Article 48 describes the right to avoid the con­
tract in respect of past or future deliveries where the
contract calls for the delivery of goods by instalments.

2. The contract calls for the delivery by instalments
if it requires or authorizes the delivery of goods in
separate lots.

Failure to perform in respect of one instalment,
paragraph (1)

3. Paragraph (1) considers the situation where the
failure of one party to perform any of his obligations
under the contract in respect of any instalment gives
the other party good reason to fear a fundamental
breach in respect of future instalments. In such a case
he may declare the contract avoided for the future,
provided only that he declares the avoidance of the
future performance within a reasonable time of the
failure to perform. It should be noted that article 48 (1)
permits the avoidance of the contract in respect of fu­
ture performance of an instalment contract without the
necessity of awaiting the possibility that the party in
breach will be able to provide adequate assurances of
future performance, as IS required by article 47 (1) in
respect of most other contracts.77

4. It should be noted that the test of the right to
avoid under article 48 (1) is whether a failure to per­
form in respect of an instalment gives the other party
good reason to fear that there will be a fundamental
breach in respect of future instalments. The test does
not look to the seriousness of the current breach. This
is of particular significance where a series of breach.es,
none of which in itself is fundamental or would gIve
Good reason to fear a future fundamental breach, taken
together does give good reason for such a fear.

A voidance of past deliveries, paragraph (2)

5. In some contracts it will be the case that none of
the deliveries can be used for the purpose contemplated
by the parties to the contract unless all of the deliveries
can be so used. This would be true, for example, of
the sale of a large machine which is delivered in seg­
ments to be assembled at the buyer's place. Therefore,
paragraph (2) provides that a .bu~er who avoids t~e
contract in respect of future dehvenes, may also avoid
in respect of deliveries already made "if, by reason of
their interdependence deliveries already made could
not be used for the puq,ose contemplat~dby the \,arties
in entering the contract". The declaratIOn of avo!dance
of past deliveries must take place at the .sa~e time as
the declaration of avoidance of future dehvenes.

77 For another situation in which. a party c3l!l avoid the
contract as to future performance Without awaltlllg the pos­
sibility of the provision of adequate assurances of performance,
see article 49.
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A.v~idance in instalment contracts under other pro- wait for a reasonable period of time for the possibility
VlSlons that adequate assurances of performance will be pro-

. 6. There are several fact situations in respect of vided. He may avoid the contract if such assurances
Instalment contracts in which the right to avoid is gov- are not provided within that period.
emed by other provisions of this convention. 4. The difference between the two articles rests on

7. If the failure by one party in respect of an instal- the fact that under article 47 the party who acts to
ment was so serious that it alone would constitute a protect himself against the other party's future breach
fundamental breach of the entire contract, whether or need have only "grounds to conclude" that the other
not such failure gave good reason to fear any breach as party will breach. Under those circumstances it is neceS-
to future instalments, the other party could avoid the s~ry that the other party be given the opportunity to
entire contract under article 30 (1) (a) or 45 (1) (a), give adequate assurances that he will not breach the
as the case may be. c~ntract. J:Iowever, if it is clear that the other party

8. Similarly, under articles 30 (1) (a) and 32 the Will commit a fundamental breach of the contract in
buyer could avoid the contract as to a single instalment the future, there is no reason to require the procedure
if the performance of the seller in respect of that instal- envisaged by article 47.
ment was such as to constitute a fundamental breach 5. A party who intends to declare the contract
as to that instalment even though the breach was neither avoided pursuant to article 49 should do so with
such as to constitute a fundamental breach of the entire caution. If at the time performance was due no funda-
contract nor one which gave good reason to fear a fun- mental breach would have occurred in fact, the original
damental breach in respect of any future instalment. expectation was not "clear" and, since there was no

authorization to avoid the contract, the declaration of
Example 48A: The contract called for the delivery .d Id' If b 'd h

of 1,000 tons of No.1 grade corn I'n 10 separate I'nstal- avOl ance wou Itse e VOl • T erefore, the partywho attempted to avoid would be in breach of the
ments. When the fifth instalment was delivered, it was contract for his own failure to perform. If there is any
unfit for human consumption. Even if in the context of doubt whether a fundamental breach of contract will
the entire contract one such delivery would not consti- occur, the party who intends to declare the contract
tute a fundamental breach of the entire contract and avoided should, if it is possible, proceed under ar-
even if this one defective delivery gave no reason to ticle 47.79

anticipate any future defective deliveries, the buyer
could avoid the contract in respect of the fifth instalment 6. Where it is in fact clear that a fundamental
under articles 30 (1) (a) and 32. breach of contract will occur, the duty to mitigate the

loss enunciated in article 59 may require the party who
Article 49 will rely upon that breach to take measures to reduce

If prior to the date for performance of the contract his loss, including loss of profit, resulting from the
it is clear that one of the parties will commit a funda- breach, even prior to the contract date of performance.80

mental breach, the other party may declare the contract
avoided. SECTION II. EXEMPTIONS

PRIOR UNIFORM LAW

ULIS, article 76.
Commentary

1. Article 49 provides for the special case where
prior to the date for performance it is clear that one of
the parties will commit a fundamental breach. In such
a case the other party may declare the contract avoided
immediately.

2. The future fundamental breach may be clear
either because of the words or actions of the party
which constitute a repudiation of the contract or be­
cause of an objective fact, such as the destruction of
the seller's plant by fire or the imposition of an em­
bargo or monetary controls which will render impossible
future performance.78

3. Article 49 should be contrasted with article 47.
Under article 47, where the existence of certain enu­
merated conditions "gives grounds to conclude that
[one] party will not perform a substantial part of his
obligations", the other party may suspend the perfor­
mance of his own obligations if it is reasonable to do
so. He must notify the first party of the suspension and

78 Even though the imposition of an embargo or monetary
controls which renders future performance impossible jus­
tifies the other party's avoidance of the contract under ar­
ticle 49, the non-performing party may be excused from
damages by virtue of article 50.

Article 50*
(1) If a party has not performed one of his obliga­

tions, he is not liable in damages for such non-perfor­
mance if he proves that it was due to an impediment
which has occurred without fault on his part. For this
purpose there is deemed to be fault unless the non­
performing party proves that he could not reasonably
have been expected to take into account or to avoid
or to overcome the impediment.

(2) If the non-performance of the seller is due to
non-performance by a subcontractor, the seller is ex­
empt from liability only if he is exempt under the pro­
visions of paragraph (1) of this article and if the sub­
contractor would be so exempt if the provisions of that
paragraph were applied to him.

(3) The exemption provided by this article has
effect only for the period during which the impediment
existed.

(4) The non-performing party must notify the
other party of the impediment and its effect on his
ability to perform. If he fails to do so within a reason-

*The United States and the United Kingdom of Great
Britain and Northern Ireland expressed reservations in re­
spect of article 50 (3).

79 Article 47 can be used only if the criteria discussed in
paras. 2 to 5 of the commentary on that article are met.

80 See para. 4 of the commentary on article 59 and exam­
ples 59A and 59B.



81 See articles 5 to 10 of the Draft of a Law for the
Unification of Certain Rules Relating to Validity of Contracts
of International Sale of Goods, prepared by the International
Institute for the Unification of Private Law (UNIDROIT).

PRIOR UNIFORM LAW

ULIS, article 74.
Commentary

1. Article 50 governs the liability in damages of a
party who has not performed one of his obligations
where such non-performance was due to an impediment
which has occurred without fault on his part.

General rule, paragraph (1)

. 2. Paragraph (1) specifies that a party is not liable
In damages for not performing one of his obligations
"if he proves that [the non-performance] was due to
an impediment which occurred without fault on his
part". The second sentence goes on to state that "unless
the non-performing party proves that he could not
reasonably have been expected to take the impediment
into account or to avoid or to overcome the impedi­
ment", there is deemed to be fault on his part.

3. The impediment to performance must have oc­
curred after the conclusion of the contract in order for
the non-performing party to be exonerated by articles
50 (1). However, if at the time of the conclusion of
the contract there was an existing impediment to per­
formance, the national law applicable to the formation
or the validity of the contract may provide either that
no contract was concluded or that it was invalid by
reason of the mistake or fraud of the parties.81

4. Paragraph (1) combines the requirement that
there was an objective impediment to the performance
of the obligation and that there was no fault on the part
of the non-performing party. Fault will be deemed to
exist unless the non-performing party proves: first, that
he could not reasonably have been expected to take
the impediment into account; second, that he could not
avoid the impediment; and third, that he could not
overcome the impediment. If he fails to prove anyone
of the three, fault will be deemed to exist and he will
not be exonerated from damages for the non-perfor­
mance.

5. The most difficult to evaluate of the three points
which the non-performing party must prove is that he
could not reasonably have been expected to take the
impediment into account at the time he undertook the
obligation in the contract. All potential impediments to
the performance of a contract are foreseeable to one
degree or another. Such impediments as wars, storms,
fires, governmerit embargoes and the closing of inter­
national waterways have all occurred in the past and
can be expected to occur again in the future. Frequently,
the parties to the contract have envisaged the possibility
of the impediment which did occur. Sometimes they
have explicitly stated whether the occurrence o.f the im­
peding event would exonerate the non-performmg party
from the consequences of the non-performance. In other
cases it is clear from the context of the contract that
one party has obligated himself to perform an act even
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able time after he knew or ought to have known of the though certain impediments might arise. In either of
impediment, he is liable for the damage resulting from thes~ two classes of cases, article 5 of the present con-
this failure. vention assures the enforceability of such explicit or

implicit contractual stipulations.
6. However, where neither the explicit nor the im­

plicit terms of the contract show that the occurrence of
the particular impediment was envisaged, it is necessary
to determine whether the non-performing party could
reasonably have been expected to take it into account
at the time of undertaking the obligation. In the final
analysis this determination can only be made by a court
or arbitration tribunal on a case-by-case basis.

7. Even if the non-performing party can prove that
he could not reasonably have been expected to take the
impediment into account at the t~me of contracting, he
must also prove that he could neIther have avoided the
impediment nor overcome it. This rule reflects the policy
that a party who is under an obligation to act must do
all in his power to carry out his obligation and may not
await events which might later justify his non-perfor­
mance. This rule also indicates that a party may be
required to perform by providing what is in all the
circumstances of the transaction a commercially reason­
able substitute for the performance which was rendered
impossible.

8. Article 50 (1) only exonerates the non-perform­
ing party from liability for damages. All of the other
remedies are available to the other party, i.e. demand
for performance, reduction of the price or avoidance
of the contract. However, if the party who is required to
overcome an impediment does so by furnishing a com­
mercially reasonable substitute, the other party could
not avoid the contract and thereby reject the substitute
performance on the grounds that there was a funda­
mental breach of contract.

Example 50A: The contract called for the delivery
of specific goods. Prior to the time when the risk of loss
would have passed pursuant to article 65 or 66 the
goods were destroyed by a fire for which Seller was not
responsible. In such a case Buyer would not have to
pay for the goods for which the risk had not passed
but Seller would be exempted from liability for any
damage resulting from his failure to deliver the goods.

Example 50B: The contract called for the delivery
of 500 machine tools Ex Ship Liverpool. At the time
the tools were being loaded on the ship the crate in
which they were packaged was dropped and the tools
were destroyed. In such a case the Seller would not
only have to bear the loss of the 500 tools but he would
also be obligated to ship to the Buyer an additional 500
tools. The difference between this example and example
50A is that in example 50A the Seller cannot pro­
vide that which was contracted for whereas under ex­
ample 50B the Seller can overcome the effect of the
destruction of the tools by shipping replacement goods.

Example 50C: If the machine tools shipped in re­
placement of those destroyed in example 50B could not
arrive in time, the Seller would be exempted from dam­
ages for late delivery.

Example 50D: The contract called for the goods to
be packed in plastic containers. At the time the packing
should have been accomplished, plastic containers were
not available for reasons which Seller could not have
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83 Seller would have no right to insist that Buyer take the
goods if the delay constituted a fundamental breach of con­
tract even if Buyer had not declared the avoidance of the
contract (article 29 (l».

Article 51
(1) Avoidance of the contract releases both parties

from their obligations thereunder, subject to any dam­
ages which may be due. Avoidance does not affect pro­
visions for the settlement of disputes.

(2) If one party has performed the contract either
wholly or in part, he may claim from the other party
restitution of whatever he has supplied or paid under
the contract. If both parties are required to make resti­
tution, they must do so concurrently.

PRIOR UNIFORM LAW

ULIS, article 78.
Commentary

1. Article 51 sets forth the consequences which fol­
low from a declaration of avoidance. Articles 52 to 54
give detailed rules for implementing certain aspects of
article 51.

Effect of avoidance, paragraph (1)

2. The primary effect on the avoidance of the con­
tract by one party is that both parties are released from
their obligations to carry out the contract. The seller
need not deliver the goods and the buyer need not take
delivery or pay for them.

3. Partial avoidance of the contract under article 32
or 48 releases both parties from their obligations as

t~o years. Although a two-year delay in delivery con­
stItuted a fundamental breach which would have justi­
fied .Buyer in declaring the avoidance of the contract,
he dId not do so. When Seller's plant was rebuilt Seller
was obligated to deliver the goods to Buyer and' Buyer
w~s obligated to take delivery and to pay the contract
prIce.sa

Duty to notify, paragraph (4)

12. The non-performing party who is exempted
from damages by reason of the existence of an im­
ped,iment to the performance of his obligation must
notif~ the .~ther party of the impediment and its effect
o~ ~IS· ability to perform. Failure to give the notice
wlthm a reasonable tIme after the non-performing party
~nows or ought to ha~e known of the impediment gives
rIse to damages resulting from the failure to give notice.
It should be noted that the damages for which the non­
perfor!Ding party is lia~le are only those arising out of
the failure to gIve notIce and not those arising out of
the non-performance.

13. The duty to notify extends not only to the sit­
uation in which a party cannot perform at all because
of the unforeseen impediment, but also to the situation
in which he intends to perform by furnishing a com­
mercially reasonable substitute. Therefore, the seller in
example SOD and the party responsible for arranging
the carriage of the goods in example SOB must notify
the other party of the intended substitute performance.
If he does not do so,· he will be liable for any damages
resulting from the failure to give notice.

EFFECTS OF AVOIDANCESECTION III.

avoided. However, if other commercially reasonable
packing materials were available, Seller must overcome
the impediment by using those materials rather than
refuse to deliver the goods. If the Seller used com­
mercially reasonable substitute packing materials he
would not be liable for damages and the Buyer c~uld
not avoid the contract but the Buyer could reduce the
price ~n~e~ article 31 if the value of the goods had
been C;tinumshed because of the non-conforming packing
materIals.

Example 50E: The contract called for shipment on
a particular vessel. Due to no fault of Buyer or Seller,
the schedule for the vessel was revised and it did not
call ~t the port indicated within the shipment period.
In thIS circumstance the party responsible for arranging
the carriage of the goods must attempt to overcome
the impediment by providing an alternative vessel.

Non-performance by subcontractor, paragraph (2)

9. It often happens that the non-performance of the
seller is due to the non-performance of one of his sub­
contractors. Paragraph (2) provides that where this is
the case, "the seller IS exempt from liability only if he is
exempt [himself] under the provisions of paragraph (1)
of this article and if the subcontractor would be so ex­
empt if the provisions of that paragraph were applied
to him".

Temporary impediment, paragraph (3)
10. Paragraph (3) provides that an impediment

which prevents a party from performing for only a tem­
porary period of time exempts the non-performing party
from liability for damages only for the period during
which the impediment existed. Therefore, the date at
which the exemption from damages terminates is the
contract date for performance or the date on which the
impediment was removed, whichever is later in time.

Example 50F: The goods were to be delivered on
1 February. On 1 January an impediment arose which
precluded the Seller from delivering the goods. The
impediment was removed on 1 March. The Seller de­
livered on 15 March.

The Seller is exempted from any damages which may
have occurred because of the delay in delivery up to
1 March, the date on which the impediment was re­
moved. However, since the impediment was removed
after the contract date for delivery, the Seller is liable
for any damages which occurred as a result of the delay
in delivery between 1 March and 15 March.

11. Of course, if the delay in performance because
of the temporary impediment amounted to a funda­
mental breach of the contract, the other party would
have the right to declare the avoidance of the contract.
However if the contract was not avoided by the other
party, th~ contract continues.in existence82 3;nd ~he re­
moval of the impediment remstates the obligations of
both parties under the contract.

Example 50G: Because of a fire which destroyed
Seller's plant Seller was unable to deliver the goods
under the co'ntract at the time performance was due.
He was exempted from damages ,under paragraph. q)
until the plant was rebuilt. Seller s plant was rebuilt 10

82 See para. 2 of the commentary on article 30 and para. 2
of the commentary on article 45.
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to the part of the contract which has been avoided and
gives rise to restitution under paragraph (2) as to that
part.

4. In some legal systems avoidance of the contract
eliminates all rights and obligations which arose out
of the contract. In such a view once a contract has
been avoided, there can be no claim for damages for its
breach and contract clauses relating to the settlement
of disputes, including provisions for arbitration choice
of law, choice of forum, and clauses excluding 'liability
or specifying "penalties" or "liquidated damages" for
breach, terminate with the rest of the contract.

5. Paragraph (1) provides a mechanism to avoid
this result by specifying that the avoidance of the con­
tract is "subject to any damages which may be due"
and that it "does not affect provisions for the settlement
of disputes". It should be noted that article 51 (l)
would not make valid an arbitration clause a penalty
clause, or other provision in respect of the'settlement
of disputes if such a clause was not otherwise valid
under the applicable national law. Article 51 (l) only
states that such a provision is not terminated by the
avoidance of the contract.

6. The enumeration in paragraph (1) of two par­
ticular obligations arising out of the existence of the
contract which are not terminated by the avoidance of
the contract is not exhaustive. Some continuing obliga­
tions are set forth in other provisions of this convention.
For example, article 61 (1) provides that "if the goods
have been received by the buyer, and if he intends to
reject them, he must take such steps as are reasonable
in the circumstances to preserve them" and article 51
(2) permits either party to require of the other party
the return of whatever he has supplied or paid under
the contract. Other continuing obligations may be found
in the contract itself84 or may arise out of the necessities
of justice.

Restitution, paragraph (2)
7. It will often be the case that at the time the con­

tract is avoided, one or both of the parties will have
performed all or part of his obligations. Sometimes the
parties can agree on a formula for adjusting the price
to the deliveries already made. However, it may also
occur that one or both parties desires the return of that
which he has already supplied or paid under the con­
tract.

8. Paragraph (2) authorizes either party to the
contract who has performed in whole or in part to
claim the return of whatever he has supplied or paid
under the contract. Subject to article 52 (2), the party
who makes demand for restitution must also make resti­
tution of that which he has received from the other
party. "If both parties are required to make restitution,
they must do so concurrently", unless the parties agree
otherwise.

9. Paragraph (2) differs from the rule in some
countries that only the party who is authorized to avoid
the contract can make demand for restitution. Instead,
it incorporates the idea that, as regards restitution, the
avoidance of the contract undermines the basis on which
either party can retain that which he has received from
the other party.

84 Article S.

10. .It sho~ld ~e noted that the right of either party
to reqwre restitutIon as recognized by article 51 may
be thw~ed by: other rules which fall outside the scope
of the mternationaI sale of goods. If either party is in
b.ankruptcy or other insolvency procedures it is pos­
SIble th~t the ~lai~ of restitution will not be' recognized
~s creat~g.a n~t m the property or as giving a priority
In the distnbution of the assets. Exchange control laws
or other restrictions on the transfer of goods or funds
may prevent the transfer of the goods or money to the
d.e~anding party in a foreign country. These and other
sIm~lar.legal rules may reduce the value of the claim of
rest1tutI~m. However, they do not affect the validity
of the :t:Ights between the parties.

. 1~. The pers(;>D who has breached the contract giv­
mg rl~e to the aV01danc.e of the contract is liable not only
for hIS own expenses m carrying out the restitution of
the goods or money, but also the expenses of the other
pa~ty. Such expenses would constitute damages for
~hIch the part~ in breach is liable. However, the obliga­
tion under artIcle 59 of the party who relies on the
breach of the contract to "adopt such measures as are
reaso~a~le in the circumstances to mitigate the loss"
may ItmIt the expenses of restitution which can be re­
covered by means of damages if physical return of the
goods is r~quired rather than, for example, resale of
the goods m a local market if such resale would ade­
quately protect the seller at a lower net cost.8~

Article 52

(1) The buyer loses his right to declare the con­
tract avoided or to require the seller to deliver substitute
goods if it is impossible for him to make restitution
of the goods substantially in the condition in which he
received them.

(2) Paragraph (l) of this article does not apply:
(a) If the impossibility of making restitution of

the goods or of making restitution of the goods sub­
stantially in the condition in which he received them is
not due to an act of the buyer; or

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination provided
for in article 22; or

(c) If the goods or part of the goods have been
sold in the normal course of business or have been
consumed or transformed by the buyer in the course of
normal use before he discovered the lack of conformity
or ought to have discovered it.

PRIOR UNIFORM LAW

DUS, article 79.
Commentary

Loss of right by buyer to avoid or require substitute
goods, paragraph (1)

1. Article 52 states that "the buyer loses his right
to declare the contract avoided or to require the seller
to deliver substitute goods if it is impossible for him
to make restitution of the goods substantially in the
condition in which he received them".

85 Cf. article 63 on the authority of one party who holds
goods for the· account of the other party to sell the goods for
the account of the other party.
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2. The rule in paragraph (1) recognizes that the
natural consequences of the avoidance of the contract
or the delivery of substitute goods is the restitution of
that which has already been delivered under the con­
tract. Therefore, if the buyer cannot return the goods,
or cannot return them substantially in the condition in
which he received them, he loses his right to declare
the contract avoided under article 30 or to require the
delivery of substitute goods under article 27 (1).

3. It is not necessary that the goods be in the iden­
tical condition in which they were received; they need
be only in "substantially" the same condition. Although
the term "substantially" is not defined, it indicates that
the change in condition of the goods must be of sufficient
importance that it would no longer be proper to re­
quire the seller to retake the goods as the equivalent
of that which he had delivered to the buyer even though
the seller had been in fundamental breach of the con­
tract.86

Exceptions, paragraph (2)
4; Paragraph (2) states three exceptions to the

above rule. The buyer should be able to avoid the con­
tract or require substitute goods even though he cannot
make restitution of the goods substantially in the con­
dition in which he received them (1) if the impossibility
of doing so is not due to his own act, (2) if the goods
or part of them have perished or deteriorated as a result
of the normal examination of the goods by the buyer
provided for in article 22 or 23, if part of the goods
have been sold in the normal course of business or have
been consumed or transformed by the buyer in the
course of normal use before the lack of conformity with
the contract was discovered or ought to have been
discovered.

5. A fourth exception to the rule stated in ar­
ticle 52 (1) is to be found in article 67 which states
that if the seller has committed a fundamental breach
of contract, the passage of the risk of loss under ar­
ticle 65 or 66 does not impair the remedies available
to the buyer on account of such breach.87

Article 53
The buyer who has l~st the right to de~lare the ~on­

tract avoided or to reqUIre the seller to dehver substitute
goods in accordance with article 52 retains all other
remedies.

PRIOR UNIFORM LAW

ULIS, article 80.

Commentary

Article 53 makes it clear that the loss of the right to
declare the contract avoided or to require the seller
to deliver substitute goods because he cannot return
the goods substantially in the condition in which. he
received them does not deprive the buyer of the n&ht
to claim damages under article 26 (1) (b), to reqUIre
that any defects be cure.d under artic~e 27, or to declare
the reduction of the pnce under article 31.

86 The buyer can declare the avoidance of the contract
under article 30 or require the delivery of substitute goods
under article 27 (2). only if the seller is. in fundamental
breach of the contract. .

87 See para. 2 of the commentary on article 67.

Article 54
( 1) If the seller is required to refund the price, he

must also pay interest thereon, at the rate fixed in ac­
cordance with article 58, as from the date on which the
price was paid.

(2) The buyer must account to the seller for all
benefits which he has derived from the goods or part
of them;

(a) If he must make restitution of the goods or
part of them; or

(b) If it is impossible for him to make restitution
of all or part of the goods or to make restitution· of all
or part of the goods substantially in the condition in
which he received them, but he has nevertheless de­
clared the contract avoided, or required the seller to
deliver substitute goods.

PRIOR UNIFORM LAW

ULIS, article 81.
Commentary

1. Article 54 reflects the principle that a party who
is required to refund the price or return the goods be­
cause the contract has been avoided or because of a
request for the delivery of substitute goods must account
for any benefit which he has received by virtue of hav­
ing had possession of the money or goods. Where the
obligation arises because of the avoidance of the con­
tract, it is irrelevant which party's failure gave rise to
the avoidance of the contract or who demanded resti­
tution.88

2. Where the seller is under an obligation to refund
the price, he must pay interest from the date of payment
to the date of refund at the interest rate fixed by ar­
ticle 58. The obligation to pay interest is automatic be­
cause it is assumed that the seller has benefited from
being in possession of the purchase price during this
period.

3. Where the buyer must return the gOO?S, it is
less obvious that he has benefited from havmg had
possession of the goods. Therefore, paragraph (2) spec­
ifies that the buyer is liable to the seller for. all benefi~s

which he has derived from the goods only If (1) he IS
under an obligation to return them or (2) it is impos­
sible for him to make restitution of the goods or part
of them but he has nevertheless exercised his right to
declare the contract avoided or to require the seller to
deliver substitute goods.

SECTION IV. DAMAGES

Article 55

Damages for breach of contract by one party consist
of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the
breach. Such damages cannot exceed the loss which the
party in breach foresaw or ought to have foreseen at the
time of the conclusion of the contract, in the light of
the facts and matters which he then knew or ought to
have known, as a possible consequence of the breach
of contract.

88 See article 51 (2) and para. 9 of the commentary thereon.
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PRIOR UNIFORM LAW

ULIS, article 82.
Commentary

1. Article 55 introduces the section containing the
rules on damages in case of a claim under article 26
(1) (b) or article 42 (l) (b) by setting forth the
basic rule for the calculation of those damages. Ar­
ticles 56 and 57 provide alternative means of calculating
the damages in certain situations at the discretion of the
injured party while articles 58 and 59 provide sup­
plementary provisions in respect of damages.

Basic damages

2. Article 55 provides that the injured party may
recover as damages "a sum equal to the loss, including
loss of profit, suffered .. ': as a consequence of the
breach". This makes it clear that the basic philosophy
of the action for damages is to place the injured party
in the same economic position he would have been in
if the contract had been performed. The specific refer­
ence to the loss of profit is necessary because in some
legal systems the concept of "loss" standing alone does
not include loss of profit.

3. Since article 55 is applicable to claims for dam­
ages by both the buyer and the seller and these claims
might arise out of a wide range of situations, including
claims for damage ancillary to a request that the party
in breach perform the contract or to a declaration of
avoidance of the contract, no specific rules have been
set forth in article 55 describing the appropriate method
of determining "the loss ... suffered ... as a conse­
quence of the breach". The court or arbitration tribunal
must calculate that loss in the manner which is best
suited to the circumstances. The following paragraphs
discuss two common situations which might arise under
article 55 and suggest means of calculating "the loss ...
suffered . .. as a consequence of the breach".

4. Where the breach consists of a refusal of the
buyer to take delivery and pay for the goods, arti~le 55
would permit the seller to recover the profit whIch he
would have made on the contract plus any expenses
which he had made in the performance of the contract.89
The profit lost because of the buyer's breach includes
any contribution to overhead which would have resulted
from the performance of the contract.

Example 55A: The contract provided for the sale
of 100 machine tools for $50,000 FOB. Buyer repu­
diated the contract prior to the commencement of manu­
facture of the tools. If the contract had been performed,
Seller would have had total costs of $45,000 of which
$40 000 would have represented costs incurred c;mly
bec~use of the existence of this contract (e.g., matenals,
energy, labour hired for the contract or paid by the
unit of production) and $5,000 would have represented
an allocation to this contract of the overhe~~ of ~he
firm (cost of borrowed capital, gene~al adlllimstratlve
expense, depreciation of plant and eqUlp~ent). Because
Buyer repudiated the contract, Seller dId not. expend
the $40 000 in costs which would have been Incurred
by reas~n of the existence of this contract. Howeve~,
the $5 000 of overhead which were allocated. to thIS
contra~t were for expenses of the business which were

89 At his discretion in, this situation the seller might choose
to proceed under article 56 or 57. "

not dependent on the existence of the contract. There­
fore, those expenses could not be reduced and, unless
the Seller has made other contracts which have used
his entire productive capacity during the period of time
in question, as a result of the Buyer's breach the Seller
has lost the allocation of $5,000 to overhead which he
would have received if the contract had been performed.
Thus, the loss for which Buyer'is liable in this example
is $10,000.

$

Contract price .. ,.,............ 50,000

Expenses of performance which
could be saved ..... '.... , ... , 40,000

'Loss arising out of breach .. "., 10,000

Example 55B: If, prior to Buyer's repudiation of the
contract in example 55A, Seller had already incurred
$15,000 in non-recoverable expenses in part perfor­
mance of the contract, the total damages would equal
$25,000.

Example 55C: If the product of the part performance
in example 55B could be sold as salvage to a third
party for $5,000, Seller's loss would be reduced to
$20,000.

5. Where the seller delivers and the buyer retains
defective goods,90 the loss suffered by the buyer might
be measured in a number of different ways. If the buyer
is able to cure the defect, his loss would often equal
the cost of the repairs. If the goods delivered were ma­
chine tools, the buyer's loss might also include the value
of any production lost during the period the tools could
not be used.

6. If the goods delivered had a recognized value
which fluctuated, the loss to the buyer would be equal
to the difference between the value of the goods as they
exist and the value the goods would have had if they
had been as stipulated in the contract as measured at
the place the seller delivered the goods on the date the
buyer declared the contract avoided.91 Since this formula
is intended to restore him to the economic position he
would have been in if the contract had been performed
properly, the contract price of the goods is not an ele­
ment in the calculation of the damages. To the amount
as calculated above there may be additional damages,
such as those arising out of additional expenses in­
curred as a result of the breach.92

Example 55D: The contract provided for the sale of
100 tons of grain for a total price of $50,000 FOB.
When delivered the grain had more moisture in it than
allowable under the contract description and, as a result
of the moisture there had been some deterioration in
quality. The ext~a cost to the Buyer of drying the gr8:in
was $1,500. If the grain had been as contracted Its
value at the place the Seller delivered the goods as de­
termined on the day the Buyer declared the contract

90 If the delivery of the defective goods constituted a fun­
damental breach of contract, the buyer could avoid the con­
tract and measure his damages under article 56 or 57.

91 Article 55 gives no indication of the time and place at
which "the loss" to the injured part~ should be measu.red.
Presumably it should be at the same time and place specified
in article 57. See paras. 2 to 70f the commentary on ar-
ticle 57.· • d will

92 These additional elements of the buyers amages
often be limited by the requirement of foreseeability. discussed
in para. 7 (lilra:. '
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avoided would have been $55,000, but because of the
deterioration caused by the moisture after it was dried
the grain was forth only $51,000.

$

Contract price 50,000

Value the grain would have had if
as contracted 55,000

Value of grain as delivered 51,000

4,000
Extra expenses of drying the grain 1,500

5,500
=Foreseeability

7. The principle of recovery of the full amount of
damages suffered by the party not in breach is subject
to an important limitation. The amount of damages
that can be recovered by the party not in breach "can­
not exceed the loss which the party in breach foresaw
or ought to have foreseen at the time of the conclusion
of the contract, in the light of the facts and matters
which he then knew or ought to have known, as a pos­
sible consequence of the breach of contract". Should a
party at the time of conclusion of a contract consider
that breach of the contract by the other party would
cause him exceptionally heavy losses or losses of an
unusual nature, he may make this known to the other
party with the result that if such damages are actually
suffered they may be recovered. This principle of ex­
cluding the recovery of damages for unforeseeable losses
is found in the majority of legal systems.

8. In some legal systems the limitation of damages
to those "which the party in breach foresaw or ought
to have foreseen at the time of the conclusion of the
contract" is not applicable if the non-performance of
the contract was due to the fraud of the non-performing
party. However, no such rule exists in this convention.

Article 56*
( 1) If the contract is avoided and if, in a reasonable

manner and within a reasonable time after avoidance,
the buyer has bought goods in replacement or the seller
has resold the goods, the party claiming damages may,
if he does not rely upon the provisions of articles 55
or 57, recover the difference between the contract price
and the price in the substitute transaction.

(2) Damages under paragraph (l) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

PRIOR UNIFORM LAW

ULIS, article 85.
Commentary

1. Article 56 sets forth a means of calculating dam­
ages when the contract has been avoided and replace­
ment goods have in fact been purchased or the seller
has in fact resold the goods.

Basic formula, paragraph (1)
2. In such a case the injured party may, at his dis­

cretion, "recover the difference between the contract
price and the price in the substitute transaction", Le.
the price paid for the goods bought in replacement or
that obtained in the resale.

* Austria expressed a reservation in respect of this article.

3. If the contract has been avoided, the formula
contained in this article will most often be the one used
to calculate the damages owed the injured party since,
in most commercial situations, a substitute transaction
will have taken place. If the substitute transaction oc­
curs in a different place from the original transaction
or is on different terms, the amount of damages must
be adjusted to recognize any increase in costs (such as
increased transportation) less any expenses saved as
a consequence of the breach.

4. Even if there has been a substitute transaction,
the injured party may require that the damages be cal­
culated under article 55 or 57.

5. Article 56 provides that the injured party can
rely on the price paid for the goods bought in replace­
ment or that obtained by the resale only if the resale
or cover purchase were made "in a reasonable manner
and within a reasonable time after avoidance". If the
resale or cover purchase were not made in such time
and manner, the injured party must rely on article 55
or 57 for the calculation of the damages.

Additional damages, paragraph (2)

6. Paragraph (2) recognizes that the injured party
may incur additional losses, including loss of profit,
which would not be compensated by the formula in
paragraph (1). In such a case the additional losses may
be recovered under article 56 (2) if those additional
losses were foreseeable at the time of the conclusion of
the contract, as is required by article 55.

Article 57*

( 1) If the contract is avoided and there is a current
price for the goods, the party claiming damages may,
if he does not rely upon the provisions of articles 55
or 56, recover the difference between the price fixed
by the contract and the current price on the date on
which the contract is avoided.

(2) In calculating the amount of damages under
paragraph (1) of this article, the current price to be
taken into account is the price prevailing at the place
where delivery of the goods should have been made or,
if there is no current price at that place, the price at
another place which serves as a reasonable substitute,
making due allowance for differences in the cost of tran­
sporting the goods.

(3) Damages under paragraph (1) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

PRIOR UNIFORM LAW

ULIS, article 84.
Commentary

1. Article 57 sets forth an alternative means of meas­
uring damages where the contract has been avoided.

Basic formula, paragraphs (1) and (2)

2. Where the contract has been avoided, both par­
ties are released from any future performance of their
obligations93 and restitution of that which has already

* Austria and Ghana expressed reservations in respect of
this article.

93 Article 51 (1) •
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been delivered may be required.94 Therefore, the buyer
would normally be expected to purchase substitute
goods or the seller to resell the goods to a different
purchaser. In such a case the measure of damages could
normally be expected to be the difference between the
contract price and the resale or repurchase price as is
provided under article 56.

. 3. Article 57 permits the use of such a formula even
though no resale or repurchase took place in fact or
where it is impossible to determine which was the resale
or repurchase contract in replacement of the contract
which was breached.ll6 However, the use of article 57
is not restricted to these situations but may be applied
at the option of the injured party any time the contract
has been avoided and there is a current price for the
goods.

4. The price to be used in the calculation of dam­
ages under article 57 is the current price on the date on
which the contract was avoided prevailing at the place
where delivery of the goods should have been made.

5. The place where delivery should have been made
is determined by the application of article 15. In par­
ticular, where the contract of sale involves carriage of
the goods, delivery is made at the place the goods are
handed over to the first carrier for transmission to the
buyer whereas in destination contracts delivery is made
at the named destination.

6. The "current price" is that for goods of the con­
tract description in the contract amount. Although the
concept of a "current price" does not require the ex­
istence of official or unofficial market quotations, the
lack of such quotations raises the question whether there
is a "current price" for the goods.

7. "If there is no such current price" at the place
where delivery of the goods should have been made,
"the price" [to be used is that] "at another place which
serves as a reasonable substitute, making due allowance
for differences in the cost of transporting the goods".

Additional damages, paragraph (3)

8. Paragraph (3) recognizes that the injured party
may incur additional losses, including loss of profit,
which would not be compensated by the formulas in
paragraphs (l) and (2). In such a case the additional
losses may be recovered under article 57 (3) if those
additional losses were foreseeable at the time of the
conclusion of the contract, as is required by article 55.

Example 57A: The contract price was $50,000 CIF.
The Seller avoided the contract because of the Buyer's
fundamental breach. The current price on the date on
which the contract was avoided for goods of the con-

94 Article 51 (2). If the contract calls for delivery by instal­
ments, article 48 (2) allows avoidance of the contract and
a .demand for restitution in respect of deliveries already made
only "if, by reason of their interdependence, deliveries already
made could not be used for the purpose contemplated by the
parties in entering the contract".

96 If the seller has a finite supply of the goods in question
or the buyer has a finite need for such goods, it may be clear
that the seller has resold or that the buyer has made a cover
purchase, as the case may be. However, if the injured p~rty
is constantly in the market for goods of the type In question,
it may be difficult or impossible to determine which of the
many contracts of purchase or sale was the one in replace­
ment of the contract which was breached. In such a case· the
use of article 56 may be impossible and article 57 may be
particularly useful. ' .

tract description at the place where the goods were to
be handed over to the first carrier was $45,000. The
Seller's damages under article 57 were $5,000.

Example 57B: The contract price was $50,000 elF.
The Buyer avoided the contract because of the Seller's
non-delivery of the goods. The current price on the
date on which the contract was avoided for goods of the
contract description at the place the goods were to be
handed over to the.first carrier was $53,000. Buyer's ex­
tra expenses caused by the Seller's breach were $2,500.
The Buyer's damages under article 57 were $5,500.

Article 58*
If the breach of contract consists of delay in the pay­

ment of the price, the seller is in any event entitled to
interest on such sum as is in arrears at a rate equal
to the official discount rate in the country where he has
his place of business, plus 1 per cent, but his entitlement
is not to be lower than the rate applied to unsecured
short-term commercial credits in the country where the
seller has his place of business.

PRIOR UNIFORM LAW

ULIS, article 83.

OTHER UNCITRAL DRAFT CONVENTIONS

Draft uniform law on International Bills of Exchange
and International Promissory Notes, articles 67 (AI
CN.9/99, paras. 36 to 40).
Commentary

1. Article 58 states a rule for the calculation of the
minimum amount of damages which may be recovered
by the seller where the breach of contract consists of
the buyer's delay in the payment of the price.ll6 In such
a case the seller is entitled to recover the higher of (1)
the official discount rate in the country where the seller
has his place of business plus 1 per cent or (2) the
rate applied to unsecured short-term commercial credits
in that country.

2. This rule of damages is an exception to the rule
expressed in article 55 that the injured party recovers
"a sum equal to the loss" in that the seller need not
prove that the delay in payment caused him any loss.
For the purpose of assessing damages, it is assumed
that a party who is not paid at the time the debt is due
loses a sum equivalent to the interest he would have had
to pay if he had borrowed an amount equal to that
which is in arrears. For that reason the interest due is
measured in relation to the rate current in the country
where the seller has his place of business. Where the
seller has places of business in more than one State,
article 6 (a) provides that the relevant place of busi­
ness is the one which has the closest relationship to the
contract and its performance.

3. The fact that the buyer will have to pay the
official discount rate plus 1 per cent or the rate applied
to unsecured short-term credit whichever is higher, as­
sures that the buyer will have little or no incentive to
delay payment in order to take advantage of an interest
rate which is less than the rate at which he would have

* Austria and Ghana expressed reservations in respect of
this article.

.96 The same rule applies where the seller is under an obllga­
. tion to refund the pnce pursuant to article S4 (1).
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had to borrow. The existence of the two alternatives
also assures that a formula for the calculation of interest
will be available in those countries in which there is no
official discount rate.

4. The interest rate formula set forth in article 58
is available to the seller "in any event". This makes it
clear that pursuant to article 55 the seller can claim
any other loss over and above the loss of interest if he
can prove the loss was caused him by the delay in pay­
ing the price.

Article 59

The party who relies on a breach of contract must
adopt such measures as are reasonable in the circum­
stances to mitigate the loss, including loss of profit, re­
sulting from the breach. If he fails to adopt such meas­
ures, the party in breach may claim a reduction in the
damages in the amount which should have been miti­
gated.

PRIOR UNIFORM LAW

ULIS, article 88.
Commentary

1. Article 59 requires a party who relies on a
breach of contract to adopt such measures as may be
reasonable in the circumstances to mitigate the loss,
including the loss of profit, resulting from the breach.

2. Article 59 is one of several articles which states
a duty owed by the injured party to the party in
breach.97 In this case the duty owed is the obligation
of the injured party to take actions to mitigate the
harm he will suffer from the breach so as to mitigate the
damages he will claim under article 26 (1) (b) or 42
(l) (b). "If he fails to adopt such measures, the party
in breach may claim a reduction in the damages in the
amount which should have been mitigated."

3. It will be noted that article 59 applies only to
the injured party's obligation to mitigate his own loss.
It does not require him to choose the remedy which
would be the least expensive to the party in breach or
the formula for the calculation of damages under ar­
ticle 55, 56 or 57, which would result in the lowest
amount of damages.9s If two or more remedies or dam­
age formulas are applicable to a breach of the contract,
the injured party may choose the one most beneficial
to himself. It should be noted, however, that the injured
party can require the delivery of substitute goods or,
in most cases, declare the avoidance of the contract
with the consequential choice of damage formulas only
if there has been a fundamental breach of the contract.99

4. The duty to mitigate applies to an anticipatory
breach of contract under article 49 as well as to a breach
in respect of an obligation the performance of which is
currently due. If it is clear that one party will commit
a fundamental breach of the contract, the other party

97 Under articles 60 to 63 the party in possession of goods
has a duty under certain circumstances to preserve these goods
and to sell them for the benefit of the party who has breached
the contract, even though the risk of loss is on the party in
breach.

98 See para. 9 of the commentary on article 27.
99 Articles 27 (2), 30 (1), 32, 45 (1), 47 (3), 48 and 49

provide for the delivery of substitute goods or the avoidance
of the contract. A party who has avoided the contract can
calculate his damage under article 55, 5~ or 57 at his option.

cannot await the contract date of performance before
he declares the contract avoided and takes measures to
reduce the loss arising out of the breach by making a
cover purchase, reselling the goods or otherwise. The
use of the procedure set forth in article 47, if applicable,
would be a reasonable measure even though it may
delay the avoidance of the contract and the cover pur­
chase, resale of the goods or otherwise, beyond the date
on which such actions would otherwise have been re­
quired.

Example 59A: The contract provided that Seller was
to deliver 100 machine tools by 1 December at a total
price of $50,000. On 1 July he wrote Buyer and said
that because of the rise in prices which would certainly
continue for the rest of the year, he would not deliver
the tools unless Buyer agreed to pay $60,000. Buyer
replied that he would insist that Seller deliver the tools
at the contract price of $50,000. On 1 July and for
a reasonable time thereafter, the price at which Buyer
could have contracted with a different seller for delivery
on 1 December was $56,000. On 1 December Buyer
made a cover purchase for $61,000 for delivery on 1
March. Because of the delay in receiving the tools,
Buyer suffered additional losses of $3,000.

In this example buyer is limited to recovering $6,000
in damages, the extent of the losses he would have
suffered if he had made the cover purchase on 1 July
or a reasonable time thereafter, rather than $14,000,
the total amount of losses which he suffered by waiting
1 December to make the cover purchase.

Example 59B: Promptly after receiving Seller's letter
of 1 July, in example 59A, pursuant to article 47 Buyer
made demand on Seller for adequate assurances that he
would perform the contract as specified on 1 December.
Seller failed to furnish the assurances within the reason­
able period of time specified by Buyer. Buyer promptly
made a cover purchase at the currently prevailing price
of $57,000. In this case Buyer can recover $7,000 in
damages rather than $6,000 as in example 59A.

SECTION V. PRESERVATION OF THE GOODS

Article 60

If the buyer is in delay in taking delivery of the goods
and the seller is either in possession of the goods or
otherwise able to control their disposition, the seller
must take such steps as are reasonable in the circum­
stances to preserve them. He may retain them until
he has been reimbursed his reasonable expenses by
the buyer.

PRIOR UNIFORM LAW

ULIS, article 91.
Commentary

If the buyer is in delay in taking delivery of the goods
and the seller is in physical possession of the goods or
is in a position to control the disposition of the goods
which are in the possession of a third person, it is
appropriate that the seller be required to take reasonable
steps to preserve the goods for the benefit of the buyer.
It IS also appropriate that the seller "may retain" [the
goods] "until he has been reimbursed· his reasonable ex­
penses by the buyer", as is provided in article 60.
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Article 62
The party who is under an obligation to take steps

to preserve the goods may deposit them in a warehouse
of a third person at the expense of the other party
provided that the expense incurred is not unreasonable.

PRIOR UNIFORM LAW

DUS, article 93.
Commentary

Article 62 permits a party who is under an obligation
to take steps to preserve the goods to discharge his

105 Compare example 60B.

100 The buyer's obligation to take delivery is set forth in
article 41-

101 See article 15 (b) and 15 (c).
102 Article 66 (2).
103 Compare example 61C.
104 Para. (2) states that the buyer "must take possession of

[the goods] on behalf of the seller". Once possession is taken,
the obligation to preserve the goods arises out of para. (1).

DUS, article 92.
Commentary

1. Article 61 sets forth the buyer's obligation to
preserve goods which he intends to reject.

2. Paragraph (1) provides that if the goods have
been received by the buyer and he intends to reject
them, he must take reasonable steps to preserve them.
The buyer may retain those goods until he has been
reimbursed his reasonable expenses by the seller.

3. Paragraph (2) provides for the same result
where goods which have been dispatched to the buyer
have been put at his disposal at their place of destina­
tion and he exercises his right to reject them. l04 How-

PRIOR UNIFORM LAW

Example 60A: The contract provided that Buyer ever, since the goods are not in the buyer's physical
was to take delivery of the goodslOO at the Seller's posses~io~ at the time he exercises his right to reject
warehouse during the month of October. Seller made them, It IS not as clear that he should be required to
delivery on 1 October by placing the goods at Buyer's take possession of them on behalf of the seller. There-
disposal,lol On 1 November, the day when Buyer was f?re, para~r~ph (2) specifie~ that he need take posses-
in breach of his obligation to take delivery and the day SlOn only If he can do so WIthout payment of the price
on which the risk of loss passed to the Buyer,102 Seller and without unreasonable inconvenience or unreason-
shifted the goods to a portion of the warehouse which able. expense" and only if the seller or a person au-
was less appropriate for the storage of such goods. On thonzed to take charge of the goods for him is not
15 November Buyer took delivery of the goods at which present at the place of destination.
time the goods were damaged because of the inade-
quacies of the portion of the warehouse to which they 4. Paragraph (2) is applicable only if goods which
had been shifted. In spite of the fact that the risk of have been dispatched to the buyer "have been put at his
I h d d disposal at the place of destination". Therefore the
oss a passe to Buyer on 1 November, Seller is liable buyer is. obligated to take possession of the goods'only

for the damage to the goods which occurred between1 N b d 15 N be b f h b h if the goods have physically arrived at the place of
ovem er an ovem r y reason 0 t e reac destination prior to his reJ'ection of them. He is not

of his obligation to preserve them. b .o lIgated to take possession of the goods under para-
Example 60B: The contract called for delivery on graph (2) if before the arrival of the goods he rejects

elF terms. Buyer wrongfully dishonoured the bill of the shipping documents because they indicate that the
exchange when it was presented to him. As a result, the goods do not conform to the contract.
bill of lading and other documents relating to the goods Example 61A: After the goods were received by the
were not handed over to Buyer. Article 60 provides that Buyer he rejected them because of their failure to con-
in this case Seller, who is in a position to control the form to the contract. The Buyer is required by article 61
disposition of the goods through his possession of the (1) to preserve the goods for the Seller.
bill of lading, is obligated to preserve the goods when
they are discharged at the port of destination.loa Example 61B: The goods were shipped to the Buyer

by railroad. Prior to taking possession, Buyer found on
Article 61 examination of the goods that there was a fundamental

(1) If the goods have been received by the buyer breach of the contract in respect of their quality. Even
and he intends to reject them, he must take such steps though Buyer has the right to avoid the contract under
as are reasonable in the circumstances to preserve them. article 30 (l) (a) by virtue of article 61 (2) he is
He may retain them until he has been reimbursed his obligated to take possession of the goods and to pre-
reasonable expenses by the seller. serve them, provided that this may be done without

(2) If goods dispatched to the buyer have been payment of the price and without unreasonable incon-
venience or unreasonable expense and provided that

put at his disposal at the place of destination and he the Seller or a person authorized to take possession on
exercises the right to reject them, he must take posses- his behalf is not present at the place of destination.
sion of them on behalf of the seller, provided that he
can do so without payment of the price and without Example 61C: The contract provided for delivery on
unreasonable inconvenience or unreasonable expense. elF terms. When the bill of exchange was presented to
This provision does not apply if the seller or a person the Buyer, he dishonoured it because the accompanying
authorized to take charge of the goods on his behalf is documents were not in conformity with the contract of
present at the destination. sale. In this example Buyer is not obligated to take

possession of the goods for two reasons. If the goods
have not arrived and been put at his disposal at the
place of destination at the time the Buyer dishonours
the bill of exchange, the provisions of article 61 (2)
do not apply at all. Even if article 61 (2) were to apply,
because the Buyer could take possession of the goods
only by paying the bill of exchange, he would not be
required by article 61 (2) to take possession and pre­
serve the goods. lOll
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obligation by depositing them in the warehouse of a
third person. The warehouse must be appropriate for
the storage of goods of the type in question and the
expense of storage must not be unreasonable.

Article 63
( 1) If there has been an unreasonable delay by

the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation
and notice of his intention to sell has been given, the
party who is under an obligation to preserve the goods
in accordance with articles 60 or 61 may sell them by
any appropriate means.

(2) If the goods are subject to loss or rapid de­
terioration or their preservation would involve unreason­
able expense, the party who is under an obligation to
preserve the goods in accordance with articles 60 or 61
must make reasonable efforts to sell them. To the extent
possible he must give notice of his intention to sell.

(3 ) The party selling the goods has the right to
retain out of the proceeds of sale an amount equal to
the .reasonable costs of preserving the goods and of
selling them. He must account to the other party for
the balance.

PRIOR UNIFORM LAW

UUS, articles 94 and 95.
Commentary

1. Article 63 sets forth the right to sell the goods
by the party who is under an obligation to preserve
them.

Right to sell, paragraph (l)
2. Under paragraph (1) the right to sell the goods

arises where there has been an unreasonable delay by
the other party in taking possession of them or in taking
them back or in paying the cost of preservation.

3. The sale may be by "any appropriate means"
after "notice of his intention to sell" has been given.
The convention does not specify what are appropriate
means because conditions vary in different countries. To
determine whether the means used are appropriate,
reference should be made to the means required for
sales under similar circumstances under the law of the
country where the sale takes place.

4. The law of the State where the sale under this
article takes place including the rules of private inter­
national law, will determine whether the sale passes a
good title to the purchaser if the party selling the goods
has not complied with the requirements of this article.l06

Goods subject to loss, paragraph (2)

5. Under paragraph (2) the party who is under an
obligation to preserve the goods must make reasonable
efforts to sell them if (1) the goods are subject to loss
or rapid deterioration or (2) their preservation would
involve unreasonable expense.

6. The most obvious example of goods which must
be sold, if possibl~, be~ause they !ire subject to loss
or rapid deterioration IS fresh fruItS and vegetables.
However, the concept of "loss" is not limited to a
physical deterioration or loss of the goods but includes

108 Article 7.

situations in which the goods threaten to decline rapidly
in value because of changes in the market.

7. Paragraph (2) only requires that reasonable
efforts be made to sell the goods. This is so because
goods which are subject to loss or rapid deterioration
may be difficult or impossible to sell. Similarly, the
obligation to give notice of the intent to sell exists only
to the extent to which such notice is possible. If the
goods are rapidly deteriorating, there may not be suffi­
cient time to give notice prior to sale.

8. If the party obligated to sell the goods under
this article does not do so, he is liable for any loss or
deterioration arising out of his failure to act.

Right to' reimbursement, paragraph (3)

9. The party selling the goods may reimburse him­
self from the proceeds of the sale for all reasonable
costs of preserving the goods and of selling them. He
must account to the other party for the balance. If
the party selling the goods has other claims arising out
of the contract or its breach, under the applicable
national law he may have the right to defer the trans­
mission of the balance until the settlement of those
claims.

CHAPTER VI. PASSING OF RISK

Article 64
If the risk has passed to the buyer, he must pay the

price notwithstanding loss or damage to the goods,
unless the loss or damage is due to an act of the seller.

PRIOR UNIFORM LAW

ULIS, article 96.
Commentary

1. Article 64 introduces the provisions in the con­
vention that regulate the passing of the risk of loss.

2. The question whether the buyer or the seller
must bear the risk of loss is one of the most important
problems to be solved by the law of sales. Although
most types of loss will be covered by a policy of in­
surance, the rules allocating the risk of loss to the seller
or to the buyer determine which party has the burden
of pressing a claim against the insurer, the burden of
waiting for a settlement with its attendant strain on
current assets, and the responsibility for salvaging dam­
aged goods. Where insurance coverage is absent or in­
adequate the allocation of the risk has an even sharper
impact.

3. Frequently, of course, the risk of loss will be
determined by the contract. In particular, such trade
terms as FOB, CIF, and C & F may specify the moment
when the risk of loss passes from the seller to the
buyer. l07 Where the contract sets forth rules for the
determination of the risk of loss by the use of trade

107 E.g., Incoterms 1953, FOB, A4 and B2; CIF, A6 and
B3' C & F, A4 and B2 provide that the seller bears the risk
until the goods pass the ship's rail from which time the risk
is borne by the buyer.

The use of such terms in a contract without specific refer­
ence to Incoterms or to some other similar definition and
without a specific provision in the contract as. to the ~or.nent
when risk passes may nevertheless be suffiCient to mdlcate
that moment if the court or arbitral tribunal finds the existence
of a usage. See para. 6 of the commentary on article 8.
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terms or otherwise, those rules will prevail over the rules
set forth in the present convention.lOS

4. Article 64 states the main consequence of the
passing of the risk. Once the risk has passed to the
buyer, the buyer is obligated to pay for the goods not­
withstanding subsequent loss or deterioration of the
goods. This is the converse of the rule stated in ar­
ticle 20 that "the seller is liable... for any lack of
conformity which exists at the time when the risk passes
to the buyer".

5. The buyer's obligation to pay the price where
the risk has passed notwithstanding the loss or deteriora­
tion of the goods is subject to the qualification that the
loss or deterioration not be due "to an act of the seller".
The loss or deterioration is due to an act of the seller
if it was due to a defect which existed at the time the
risk passed even though that defect was hidden.

6. Similarly, the buyer may be exonerated from pay­
ing the price if the loss or deterioration was in violation
of an express guarantee given by the seller.

Article 65
(1) If the contract of sale involves carriage of the

goods and the seller is not required to hand them over
at a particular destination, the risk passes to the buyer
when the goods are handed over to the first carrier for
transmission to the buyer.

(2) If at the time of the conclusion of the contract
the goods are already in transit, the risk passes as from
the time the goods were handed over to the first carrier.
However, the risk of loss of goods sold in transit does
not pass to the buyer if, at the time of the conclusion
of the contract, the seller knew or ought to have known
that the goods had been lost or damaged, unless the
seller has disclosed such fact to the buyer.

PRIOR UNIFORM LAW

ULIS, articles 19 paragraph 2, 97 paragraph 7, 99
and 100.
Commentary

1. Article 65 governs the passage of the risk of loss
where the contract of sale involves the carriage of the
goods or where the goods are in transit at the time of
the sale.lo9

Where the contract involves carriage of the goods,
paragraph (l)

2. If the contract of sale involves carriage of the
goods and the seller is not required to hand them over at
a particular destination, the risk of loss passes when the
goods are handed over to the first carrier. The contract
of sale involves carriage of the goods if the seller is
required or authorized to ship the goods. The goods
are handed over to the carrier at the time physical pos­
session is given to the carrier, whether or not they are
then on board the vessel which will transport them to
the buyer.

3. However, since in a contract Ex Ship the seller's
obligation is to hand over the goods to the buyer at a
particular destination, i.e. at the port of destination
named in the contract, the risk of loss in such a con-

108 Article S.
109 Article 67 affects the application of article 6S if there

has been a fundamental breach of contract•

.~.

tract passes not under article 65 (1) but under ar­
ticle 66 (l).

4. If the goods are to be transported by two or
more carriers, "the risk passes to the buyer when the
goods are handed over to the first carrier for transmis­
sion to the buyer". Therefore, if the goods are shipped
from an inland point by rail or truck to a port where
they are loaded aboard a ship, the risk of loss passes
when the goods are handed over to the railroad or
trucking firm.

5. It is important to note that the goods must be
handed over to the first carrier "for transmission to the
buyer". In some cases goods may be handed over for
the purpose of fulfilling a sales contract and still not
be handed over for transmission to the buyer. For ex­
ample, if a seller shipped 10,000 tons of wheat in bulk
to fulfill his obligations to deliver 5,000 tons to each
of two separate buyers, the goods would not have been
handed over "for transmission to the buyer". Therefore,
article 65 (1) would not apply and the risk would pass
to the buyer under article 66 (1) "when the goods
were placed at his disposal and taken over by him",
i.e. after the arrival of the goods at the place of destina­
tion. This would change the rule in some legal systems
that the risk would pass to the two buyers jointly at
the time of shipment and that they would share pro rata
in any loss suffered.

Goods in transit, paragraph (2)

6. If the goods were in transit at the time the con­
tract of sale was concluded, the risk of loss is deemed
to have passed retroactively at the time the goods were
handed over to the first carrier, as in paragraph (1).
This rule that the risk of loss passes prior to the making
of the contract arises out of purely practical concerns.
It would normally be difficult or even impossible to
determine at what precise moment in time damage
known to have occurred during the carriage of the
goods in fact occurred. It is simpler if the risk of loss
is deemed to have passed at a time when the condition
of the goods was known. In addition, it will usually
be more convenient for the buyer, who is in physical
possession of the goods at the time the loss or damage
is discovered, to make claim against the carrier and
the insurance company.

7. This rule of retroactive passage of the risk of loss
does not apply "if, at the time of the conclusion of the
contract, the seller knew or ought to have known that
the goods had been lost or damaged unless the seller
has disclosed such fact to the buyer".

Article 66

(1) In cases not covered by article 65 the risk
passes to the buyer as from the time when the goods
were placed at his disposal and taken over by him.

(2) If the goods have been placed at the disposal
of the buyer but they have not been taken over by him
or have been taken over belatedly by him and this fact
constitutes a breach of the contract, the risk passes to
the buyer at the last moment he could have taken over
the goods without committing a breach of the contract.
U the contract relates to the sale of goods not then
identified, the goods are deemed not to be placed at
the disposal of the buyer until they have been clearly
identified to the contract.
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PRIOR UNIFORM LAW

ULIS, articles 97 and 98.

Commentary
Risk of loss in cases not governed by article 65,
paragraph (1)

1. Article 66 (1) governs the risk of loss in all
cases in which article 65 does not apply,uo In such case
"the risk passes to the buyer as from the time when the
goods were placed at his disposal and taken over by
him".

2. In order for the risk to pass under article 66 (1),
the buyer must take over the goods. The goods are
t~ken over when the buyer either takes physical posses­
sion or, if the goods are in the hands of a third person,
when the appropriate act has occurred after which the
third person is liable to the buyer for the goods. Such
act includes the handing over of a negotiable document
of title (e.g., negotiable warehouse receipt) or the
acknowledgement by the third person that he holds the
goods for the benefit of the buyer.

Where the buyer has wrongfully not taken over the
goods, paragraph (2)

3. Since article 66 (l) shifts the risk of loss to the
bu:rer only when the buyer has taken over the goods,
~rtlcle. 66 (2) is necessary to provide for the situation
m which the goods are placed at the buyer's disposal
but he wrongfully fails to take them over. Article 66 (2)
provides that in such a case "the risk passes to the
buyer at the last moment he could have taken over
the goods without committing a breach of the contract".

4. Article 66 (2) goes on to specify that the risk
of loss of goods not identified to the contract at the
time of the conclusion of the contract does not pass until
the goods have been clearly identified to the contract
and the buyer has been informed of such identification.
This provision is intended to assure that the seller can­
not identify goods to the contract which were damaged
after the risk of loss would have passed under ar­
ticle 66 (l). It should be noted that article 66 (2) does
not apply to contracts which involve carriage of the
goods. For the rule in respect of such contracts, see
article 16 (l) and the commentary thereon.

Example 66A: The Buyer was to take delivery of
100 cartons of transistors at the Seller's warehouse dur­
ing the month of July. On 1 July the Seller marked 100
cartons with the Buyer's name and placed them in the
portion of the warehouse reserved for goods ready for
pick-up or shipment. On 20 July the Buyer took de­
livery of the 100 cartons. Therefore, the risk of loss
passed to the Buyer on 20 July at the moment that the
goods were taken over by him.

Example 66B: In the contract described in example
66A the Buyer did not take delivery of the 100 cartons
until 10 August. The risk of loss passed to him at the
close of business on 31 July, the last moment he could
have taken over the goods without committing a breach
of contract.

Example 66C: Although the Seller in the contract
described in example 66A should have had the 100

110 Article 67 affects the application of article 66 if there
has been a fundamental breach of contract.

cartons ready for the Buyer to take delivery at any
time during the month of July, no cartons were marked
with the Buyer's name or otherwise identified to the
contract until 15 September. The Buyer took delivery
on 20 September, which was within a reasonable time
after he was notified of the availability of the goods.
The ~isk of loss passed to the Buyer on 20 September,
the. tIme when the Buyer ,took delivery of the goods.
ThiS result occurs, rather than the result given in exam­
ple 66B, because the Buyer was not in breach of the
contract for not taking delivery before 20 September.

Article 67

If the ~eller has committed a fundamental breach of
contract, the provisions of articles 65 and 66 do not
impair the remedies available to the buyer on account
of such breach.

PRIOR UNIFORM LAW

ULIS, article 97, paragraph 2.
Commentary

1. Article 67 provides that the passage of the risk
of .loss u~der article 65 or 66 does not impair any rem­
edies WhiCh the buyer may have which arise out of a
fundamental breach of contract by the seller.

2. The primary significance of article 67 is that the
buyer may be able to insist on the delivery of substitute
goods under article 27 or 28 or to declare the contract
avoided under article 30 (l) (a) or (b) even though
the goo~s have been lost o~ damaged after the passage
of the nsk of loss under article 65 or 66. In this respect
article 67 constitutes an exception to article 52 (1)
as well as to articles 65 and 66 in that, subject to three
excepti?ns. enumerated in article 52 (2), "the buyer
loses hiS nght to declare the contract avoided or to re­
quire the seller to deliver substitute goods if it is im­
possible for him to make restitution of the goods sub­
stantially in the condition in which he received them".

3. Article 67 must be read in connexion with ar­
ticles 23 and 30 (2) because in some examples the
buyer wil110se his right to declare the contract avoided
or to require the seller to deliver substitute goods be­
cause he did not act within the time-limits required by
those articles.

Example 67A: The contract was the same as in
example 66A. The Buyer was to take delivery of 100
cartons of transistors at the Seller's warehouse during
the month of July. On 1 July the Seller marked 100
cartons with the Buyer's name and placed them in the
portion of the warehouse reserved for goods ready for
pick-up or shipment. On 20 July the Buyer took de­
livery of the 100 cartons at which time he paid the price.
Therefore, under article 66 (1) the risk of loss passed
to the Buyer on 20 July.

On 21 July, before the Buyer could give the examina­
tion required under article 22, 50 of the cartons were
destroyed in a fire. When the Buyer examined the
contents of the remaining 50 cartons, the transistors
were found not to conform to the contract to such a
degree that the lack of conformity constituted a funda­
mental breach of the contract.

In spite of the Buyer's inability to return all 100
cartons because of the fire which had occurred after the
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passage of the risk of loss, the Buyer could avoid the
contract and recover the price he had paid.

Example 67B: The facts are the same as in example
67A except that the Buyer did not examine the remain­
ing 50 cartons of transistors for six months after he
received them. In such a case he could probably not
avoid the contract because it would probably be held
under article 23 (1) that he had not given notice of
the lack of conformity "within a reasonable time after
he ... ought to have discovered it" and under article 30
(2) (b) that he had not declared the contract avoided
"within a reasonable time ... after he ... ought to have
known of such breach".

Example 67C: In partial fulfilment of his obligations
under the contract in example 67A, on 1 July the Seller
identified to the contract 50 cartons of transistors rather
than the 100 cartons called for in the contract.

On 5 August, before the Buyer took delivery of the
goods, the 50 cartons were destroyed in a fire in the
Seller's warehouse. Even though the risk of loss in
respect of the 50 cartons had passed to the Buyer at the
close of business on 31 July,lll if identifying to the
contract only 50 cartons instead of 100 cartons consti­
tuted a fundamental breach of contract, the Buyer could
still declare the contract avoided by reason of article 67.
However, he must do so "within a reasonable period
of time. " after he knew or ought to have known"
of the shortage or he will lose the right to declare the
contract avoided by virtue of article 30 (2) (b).

Example 67D: Although the Seller in the contract
described in example 67A should have had the 100
cartons ready for the Buyer to take delivery at any time
during the month of July, no cartons were marked

111 See example 66B.

with the Buyer's name or otherwise identified to the
contract until 15 September. The Buyer took delivery
on 20 September. As was stated in example 66C, the
risk of loss passed to the Buyer on 20 September, the
time when the Buyer took delivery of the goods.

On 23 September the goods were damaged through
no fault of the Buyer. If the Seller's delay in putting
the goods at the Buyer's disposal amounted to a funda­
mental breach, article 67 provides that the damage to
the goods after the passage of the risk of loss would not
prohibit the Buyer from declaring the contract avoided.
However, under article 30 (2) (a), it is likely that it
would be held that once the Buyer had taken delivery
of the ,goods by picking them up at the Seller's ware­
house, he had lost the right to declare the contract
avoided for not having "done so within a reasonable
time ... after he [became] aware that delivery has been
made".

Example 67E: The contract was similar to that in
example 67A except that the Seller was to ship the
goods on FOB' terms during the month of July. The
goods were shipped late on 15 September. Under ar­
ticle 65 (1) the risk of loss passed on 15 September.

On 17 September the goods were damaged while in
transit. On 19 September both the fact that the goods
had been shipped on 15 September and that they were
damaged on 17 September were communicated to the
Buyer. Under these facts, if the late delivery constituted
a fundamental breach, the Buyer could avoid the con­
tract if he did so "within a reasonable time. " after
he has become aware that delivery has been made",ll2
a time which would undoubtedly be very short under
the circumstances.

112 Article 30 (2) (a).
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INTRODUCTION

1. In response to decisions by the United Nations
Commission on International Trade Law (UNCITRAL),
the Secretary-General prepared a "Draft Uniform
Law on International Bills of Exchange and Interna­
tional Promissory Notes, with commentary" (A/CN.9/
WG.IV/WP.2).1 At its fifth session (1972), the Com­
mission established a Working Group on International
Negotiable Instruments. The Commission requested
that the above draft uniform law be submitted to the
Working Group and entrusted the Working Group with
the preparation of a final draft.2

2. The Working Group held its first session in
Geneva in January 1973. At that session the Working
Group considered articles of the draft uniform law
relating to transfer and negotiation (articles 12 to 22),
the rights and liabilities of signatories (articles 27
to 40), and the definition and rights of a "holder" and
a "protected holder" (articles 5, 6 and 23 to 26).3

1 Report of the United Nations Commission on International
Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417), UNCITRAL, report on the fourth session
(1971), para. 35 (UNCITRAL Yearbook, Vol. II: 1971,
part one, II, A). For a brief history of the subject up to the
fourth session of the Commission, see A/CN.9/53, paras. 1
to 7; report of the United Nations Commission on Inter­
national Trade Law on the work of its fifth session, Official
Records of the General Assembly, Twenty-seventh Session,
Supplement No. 17 (A/8717), UNCITRAL, report on the fifth
session (1972), para. 61 (2) (c) (UNCITRAL Yearbook,
Vol. III: 1972, part one, II, A).

2 UNCITRAL, report on the fifth session (1972), para. 61
(1) (a).

3 Report of the Working Group on International Negotiable
Instruments on the work of its first session (Geneva, 8-19 Jan­
uary 1973), A/CN.9177 (UNCITRAL Yearbook, Vol. IV:
1973, part two, n, 1).

3. The second session of the Working Group was
held in New York in January 1974. At that session
the Working Group continued consideration of articles
of the draft uniform law relating to the rights and
liabilities of signatories (articles 41 to 45) and con­
sidered articles in respect of presentment, dishonour
and recourse, including the legal effects of protest and
notice of dishonour (articles 46 to 61).4

4. The third session was held in Geneva in Jan­
uary 1975. At that session the Working Group con­
tinued its consideration of the articles concerning notice
of dishonour (articles 63 to 66). The Group also
considered provisions regarding the sum due to a
holder and to a party secondarily liable who takes up
and pays the instrument (articles 67 and 68) and
provisions regarding the circumstances in which a party
is discharged of his liability (articles 69 to 78).5

5. The Working Group held its fourth session at
United Nations Headquarters in New York from 2
to 12 February 1976. The Working Group consists of
the following eight members of the Commission: Egypt,
France, India, Mexico, Nigeria, the Union of Soviet
Socialist Republics, the United Kingdom of Great Brit­
ain and Northern Ireland, and the United States of
America. With the exception of Egypt, all the mem­
bers of the Working Group were represented. The ses­
sion was also attended by observers of the following
members of the Commission: Argentina, Austria, Bul-

4 Report of the Working Group on International Negotiable
Instruments on the work of its second session (New York,
7-18 January 1974), A/CN.9/86 (UNCITRAL Yearbook,
Vol. V: 1974, part two, II, 1).

5 Report of the Working Group on International Negotiable
Instruments on the work of its third session (Geneva,
6-17 January 1975), A/CN.9/99 (UNCITRAL Yearbook,
Vol. VI: 1975, part two, II, O.
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garia, Federal Republic of Germany, Hungary, Kenya
and the Philippines, and by observers from the Inter­
national Monetary Fund, the Hague Conference on
Private International Law, the International Chamber
of Commerce and the European Banking Federation.

6. The Working Group elected the following offi-
cers:

Chairman Mr. Rene Roblot (France)
Rapporteur Mr. Roberto Mantilla-Molina (Mexico)

7. The Working Group had before it the follow-
ing documents: provisional agenda (A/CN.9/WG.IV/
WP.5); draft uniform law on international bills of
exchange and international promissory notes, with
commentary (A/CN.9/WGJV/WP.2);6 draft text of
article 79 of the uniform law (A/CN.9/WG.IV/
CRP.9); report of the Working Group on the work
of its first session (A/CN.9/77);7 report of the Work­
ing Group on the work of its second session (A/CN.9/
86),8 and report of the Working Group on the work
of its third session (A/CN.9/99).9

DELIBERATIONS AND CONCLUSIONS

8. As at its previous session, the Working Group
decided to concentrate its work on the substance of
the draft uniform law and to request the Secretariat
to prepare a revised draft of those articles in respect
of which its deliberations would indicate modifications
of substance or of style.

9. In the course of its session, the Working Group
considered articles 79 to 86 and articles 1 to 11 of the
draft uniform law. The Group thereby completed its
first reading of· the draft uniform law. A summary of
the Group's deliberations and its conclusions are set
forth in paragraphs 11 to 116 of this report.

10. At the close of its session, the Working Group
expressed its appreciation to the representatives of
international banking and trade organizations that are
members of the UNCITRAL Study Group on Inter­
national Payments for the assistance they had given to
the Group and the Secretariat. The Group expressed
the hope that the members of the Study Group would
continue to make their experience and services avai!­
able during the remaining phases of the current proJ­
ect.

A. Limitation of actions

Article 79
"( 1) A right of action arising on an instrument

can no longer be exercised
"(a) Against the acceptor, the maker or his

guarantor, after four years have elapsed;
"(b) Against an endorser, the drawer or his

guarantor, after two months have elapsed.
Either period of time is hereinafter referred to as
'the limitation period'.

"(2) The limitation period shall commence to
run on the date on which the action accrues.

" (3 ) (a) The action of the holde~ against the
acceptor, the maker, and endorser or hiS guarantor

6 UNCITRAL Yearbook, Vol. IV: 1973, part two, n, 2.
7 UNCITRAL Yearbook, Vol. IV: 1973, part two, n, 1.
8 UNCITRAL Yearbook, Vol. V: 1974, part two, II, 1.
o UNCITRAL Yearbook, Vol. VI: 1975, part two, n, 1.

shall accrue on the date on which protest is made.
Where protest is dispensed with, such action shall
accrue on the date of dishonour in the case of
dishonour by non-acceptance and on the date of
maturity in the case of dishonour by non-payment,
except that in the case mentioned in article 61 (2)

. (b), the action shall accrue upon the expiry of 30
days after maturity or, in the case of an instrument
payable on demand, 30 days after the expiration of
the time-limit for presentment for payment.

"(b) The action of an endorser, the drawer or
their guarantor against the acceptor or his guarantor
shall accrue on the date on which the instrument was
taken up and paid.

" (c) The action of an endorser or his guarantor
against an endorser, the drawer or their guarantor
shall accrue on the date on which the instrument
was taken up and paid.

"(4) Where the party to whom the action has
accrued performs, before the expiration of the limi­
tation period, any act which, under the law of the
jurisdiction in which the party liable has his habitual
residence or place of business, has the effect of
suspending or recommencing a limitation period, the
limitation period shall cease to run or recommence
as the case may be.

"(5) Where a party liable, before the expiration
of the limitation period, performs any act which,
under the law of the jurisdiction in which that party
has his habitual residence or place of business, has
the effect of an acknowledgment of his liability on
the instrument, the limitation period shall recom­
mence.

"(6) In any event the dispatch, before the expi­
ration of the limitation period, of a written notifica­
tion signed and dated by a party to whom a right of
action has accrued to a party liable stating:

"(a) That it is dispatched under article 79;
and

"(b) That payment is demanded by him;

shall effect a cessation of the running of the limita­
tion period in favour of the party liable from the time
of dispatch.

"(7) Where, as a result of a circumstance which
is beyond the control of the party to whom the action
has accrued and which he could neither avoid nor
overcome, such party has been prevented from
causing the limitation period to cease to run or to
recommence, the limitation period shall:

"(a) In the case of a right of action against the
acceptor or his guarantors, be extended so as not
to expire before the expiration of six months from
the date on which the relevant circumstance ceased
to exist, or

"(b) In the case of a right of action against an
endorser, the drawer or their guarantor, recommence.

"(8) The cessation of recommencing of the
limitation period shall operate only against the party
in respect of whom the limitation period has been
interrupted."
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11. This article introduces special rules in respect
of the period of time within which an action arising
on an instrument must be brought. Under article 79,
actions are time-barred against a party primarily liable
(the acceptor or the maker) after four years have
elapsed, and against parties secondarily liable (endor­
sers, guarantors and the drawer) after two months
have elapsed. The limitation period commences to run
on the date on which the cause of action accrues. Para­
graph 3 sets forth provisions when an action accrues
in respect of a party liable. Paragraphs 4 to 6 contain
rules in respect of the cessation and recommencing of
a period. Paragraph 7 deals with the special case of
"force majeure".

12. The Working Group considered three possible
approaches with respect to the limitation of actions
arising on an instrument:

(a) Not to introduce into the uniform law provi­
sions special to an international negotiable instrument
and to leave the matter governed by national law;

(b) To introduce into the uniform law detailed
provisions on the lines of the proposed article 79;

(c) To provide in the uniform law only for the
period or periods of time within which an action must
be brought and for the date on which the limitation
period would commence to run, on the lines of arti­
cles 70 and 71 of the Geneva Uniform Law on Bills
of Exchange and Promissory Notes.

13. The Working Group was of the view that it
would be in the interest of uniformity if the uniform
law contained special provisions concerning the period
of time within which an action must be brought and
the date of commencement of such period. The Group
was agreed that it would not be feasible to lay down
special rules governing such questions as suspension
and interruption.
Action by the holder against the acceptor, the maker
and their guarantor

(a) Length of the limitation period

14. There was general consensus that a period of
four years, as proposed in article 79, was acceptable.

15. One representative was in favour of a period
of three years, and reserved his position.

(b) Date on which the period commences to run

16. The Working Group was agreed that, in re­
spect of an instrument payable at a definite time, the
period should commence to run on the date of ma­
turity.

17. With respect to an instrument payable on
demand, the Working Group considered several pos­
sibilities:

(i) The date on which the instrument was issued;

(ii) The day after the instrument was created;

(iii) The date on which the instrument was ac-
cepted;

(iv) The first day on which the holder could claim
payment according to the terms of the instru­
ment; and

(v) The date on which the instrument was pre­
sented for payment.

18. The Working Group was unable to reach con­
sensus on the date on which the period of limitation,
in respect of actions on a demand instrument, should
commence to run. According to one view, a course of
action against the acceptor of a bill or the maker of
a note should accrue on the date on which the instru­
ment, signed by the acceptor or maker, was issued to
the payee. According to another view, a course ot
action against the acceptor or the maker would only
accrue on the date on which a demand for payment
was made and payment was refused. According to yet
another view, the cause of action should accrue on
t~e. day the instrument. was created, but the period of
hmltatlOn should not mclude the day on which the
period commenced; the draft uniform law should there­
fore set forth a general provision on the lines of arti­
cle 73 of the Geneva Uniform Law on aills of Exchange
and Promissory Notes.

19. The majority view was that there should be
an identical rule and an identical result in respect of
an instrument payable at a definite time and an instru­
ment payable on demand, and that the date on which
the period commenced to run should be the date of
maturity. The maturity date of a bill payable on demand
should be the date on which the bill was presented
for payment.

20. The Working Group was agreed that if present­
ment of a note payable on demand or an accepted bill
payable on demand was not made within the one-year
period, laid down in article 53 (e), the date from which
the period of four years should be calculated should
be the day on which the period of one year, within
which presentment for payment must be made, expired.

Action of the holder against an endorser and the drawer

(a) Length of the limitation period
21. The Working Group was of the opinion that

the limitation period in respect of an action of the
holder against prior parties should be the same as the
limitation period in respect of the action by the holder
against the acceptor, i.e. four years.

(b) Date on which the period commences to run

22. There was general agreement that, in respect
of an action by the holder against parties secondarily
liable, the period of four years should be calculated,
in respect of all these parties, from the date on which
a party first became liable on the instrument. It was
understood that, in the case of dishonour by non­
acceptance or by non-payment, this date should be
the day on which the instrument was duly protested.
Where protest was dispensed with, the date should be
the day on which the instrument was dishonoured.

Action by parties secondarily liable

(a) Length of the limitation period
23. The Working Group was agreed that the limita­

tion period in respect of an action of an endorser against
an endorser or against the drawer should be four years.
However, the Group was of the view that in respect
of an action of an endorser or the drawer of a bill
against the acceptor or of the endorser of a note against
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the maker, an action might still be brought within one
year from the day on which the endorser or the drawer
took up and paid the bill or note or from ,the day on
which they themselves were sued. Such a rule would
prevent injustice to a party secondarily liable in the
rare case where he would be sued towards the end of
the period of four years.

(b) Date on which the period commences to run
24. The Working Group was of the opinion that

the four-year period should be calculated in the same
manner as the period in respect of an action by the
holder against parties secondarily liable. The date of
commencement of the additional period of one year
should be as stated in paragraph 23 above.

General provision on date on which a period commences
to run.

25. The Working Group requested the Secretariat
to consider, when redrafting article 79 in the light of
its conclusions, whether it would be feasible to replace
the detailed rules in respect of the date from which the
period should be calculated by a general rule under
which the period would be calculated from the date
on which a party became first liable to pay the instru­
ment.
Suspension and interruption of the limitation period

26. The Working Group recognized that in some
legal systems a period of limitation could be suspended
or interrupted by an act of the creditor or of the debtor.
The Group considered two questions: .

(a) Whether the uniform law should set forth
special provisions in respect of the causes and conse­
quences of suspension and interruption of actions,
arising on an international instrument, and of "force
majeure"; and

(b) If the answer to question (a) was negative
and the matter would consequently be left to national
law, whether the uniform law should set forth a specific
provision to that effect.

27. In respect of question (a), the Working Group
was of the view that questions concerning the causes
and consequences of suspension and interruption pre­
sented complex problems which could not adequately
be dealt with in the context of a uniform law on inter­
national bills of exchange and promissory notes and
should therefore be left to national law.

28. In respect of question (b), the Working Group
was agreed that an express reference to national law
would be necessary in view of the fact that under some
legal systems the absence of such a reference would
result in the non-recognition of the effects of suspension
or interruption.

29. The Working Group requested the Secretariat
to draft a provision on the lines of article 17 of an­
nex II to the Geneva Convention on Bills of Exchange
and Promissory Notes according to which it was for
the law of each High Contracting Party to determine
the causes of interruption or suspension of limitation
in the case of actions on bills of exchange which came
before its courts. The Group was of the view that this
provision should be e~ten~ed to comprise a~s~ 0!her
questions that could arIse 10 the context of linutation,

such as the 9.uestion whether the interruption or sus­
pension of a limitation period should operate in respect
of all par,ties liable or only against the party in respect
of whom the period had been interrupted.

Limitation of actions arising outside an instrument
30. The Working Group considered the question

whether actions arising outside an instrument, but con­
nected with it, should be made subject to a specific
limitation period.· Such actions could either relate to
the underlying transaction or to those that were spec­
ifically provided for in the uniform law (Le. in arti­
cles 22, 42 and 66). The Group was of the opinion
that the regulation of the limitation period in respect
of thes'e actions should be left to national law,

B. Lost instruments
31. Under the uniform law, the rights on an instru­

ment are vested in the holder. Article 5 (6) defines
the holder as the payee or endorsee of an instrument
who is in possession thereof. The question thus arises
which are the rights, if any, of a holder who has lost
possession of the instrument. Articles 80 to 85 set
forth special provisions concerning the rights and
obligations of a "holder" who has lost the instrument
(hereinafter referred to as "eX-holder") and of the
party who pays the lost instrument.

32. The Working Group considered whether the
uniform law should set forth provisions dealing with
the situation where an instrument was lost. It was
noted that the issue was of practical importance and
one which was proper to the law on negotiable instru­
ments. Furthermore, the laws of various countries
which provided a solution in respect of lost instru­
ments differed widely and a uniform regime would thus
be beneficial. It was also noted that the laws of some
countries provided for the possibility of having an
instrument that had been lost, whether by theft, de­
struction or otherwise, declared cancelled. The Group
was of the opinion that the institution of cancellation
would not be acceptable in the context of an interna­
tional negotiable instrument because cancellation took
place on the basis of a judicial decision which would
not necessarily be known in countries other than the
country in which it was rendered. Consequently, the
Group was agreed that the uniform law should contain
provisions along the lines of articles 80 to 85 of the
draft uniform law before it.

Article 80

"( 1) Where an instrument is lost [whether by
destruction, wrongful detention or otherwise] the
person who lost the instrument shall, subject to the
provisions of paragraphs (2) and (3) of this article,
have the same right to payment which he would have
had if he had been in possession of the instrument.

"(2) (a) A person claiming payment of a lost
instrument shall establish in writing to the satisfac­
tion of the party from whom he claims payment

" (i) The fact that, when in possession of the
instrument, he had a right to payment;

"(ii) The facts which prevent production of the
instrument; and

"(iii) The contents of the lost instrument.
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"(b) The party from whom payment of a lost
instrument is claimed may request the person claim­
ing payment to give security in order to indemnify
him for any loss which he may suffer by reason of
the subsequent payment of the lost instrument.

" (c) The kind of security and its terms shall
be determined by agreement between the person
claiming payment and the party from whom payment
is claimed. Failing such an agreement, the kind of
security and its terms shall be determined by the
Court.

"(d) Where security cannot be given, the Court
may order the party from whom payment is claimed
to deposit the amount of the lost instrument, and
any interest and expenses which may be claimed
under articles 67 and 68, with the Court or any
other competent authority. Such deposit shall be
considered as payment to the person claiming pay­
ment."
33. The basic policy underlying article 80 is:
(a) That the fact that an instrument is lost should

not deprive the ex-holder of the rights which he would
have had if he had remained in possession of the instru­
ment; and

(b) That the party liable on the lost instrument
should not bear the risk of having to pay the instrument
twice, i.e. to the ex-holder and to the holder in posses­
sion of the instrument.
The policy under (a) above is implemented by the
provision that the ex-holder has the same right to pay­
ment which he would have had if he had not lost the
instrument (ef. para. (1). The policy under (b)
above is implemented by the provision that the party
from whom payment is claimed may require the ex­
holder to give him security which would enable him
to indemnify himself in the event of his having paid the
instrument a second time to the holder in possession
thereof.

Paragraph (1)

34. The Working Group considered whether the
word "lost" should stand alone or should be explained
by the words "whether by destruction, wrongful deten­
tion or otherwise" which had been placed between
brackets. The Group was of the view that paragraph (1)
should elaborate on the meaning of the word "lost"
in the sense indicated in the present text. The Group
requested the Secretariat to consider whether this could
be better achieved by defining the term "loss" in a
separate paragraph.

35. Doubts were expressed whether the phrase
"have the same right to payment which he would have
had if he had been in possession of the instrument"
expressed adequately the idea that the fact that the
instrument was lost could not be relied upon as a
defence by a party liable. The Working Group re­
quested the Secretariat to examine the possibility of
a different wording of the paragraph which would
convey that idea.

Paragraph (2) (a)
36. The Working Group noted that paragraph (2)

(a) introduced a subjective test in that the ex-holder
was required to establish certain facts "to the satis-

faction of the party from whom he claims payment".
The Group concluded that the question whether the
establishment of certain facts was satisfactory for the
purposes of article 80 should be decided on objective
grounds. It requested the Secretariat to redraft the
paragraph accordingly.
Paragraph (2) (a) (i)

37. The Working Group was agreed that subpara­
graph (a) (i) should be reworded as follows: "The fact
that, if he had been 'in possession of the instrument,
he would have had a right to payment."
Paragraph (2) (a) (ii)

38. The Working Group expressed agreement with
this provision.

Paragraph (2) (a) (iii)

39. The Working Group requested the Secretariat
to reconsider this provision and to determine what
elements were material for the purposes of the "writ­
ing" under paragraph (2) (a).

Paragraph (2) (b)

40. The Working Group was in agreement with
this provision. However, it was suggested that the word
"request" should be replaced by the word "require".
Paragraph (2) (c)

41. The Working Group expressed agreement with
this provision. However, the Group was of the view
that the Court should be given a greater measure of
discretion and should be at liberty to decide whether
security was required in a given case and what would
be the duration of the security and its terms.

Paragraph (2) (d)

42. The Working Group expressed agreement with
the substance of this paragraph, subject to introducing
also in this paragraph wording that· would allow the
Court to use its discretion in deciding the period of
time during which the amount would remain in de­
posit.

Article 81
"(1) A party who has paid a lost instrument,

and to whom the instrument is subsequently pre­
sented for payment by another person, shall notify
the person to whom he paid of such presentment.

"(2) Such notification shall be given on the day
the instrument is presented or on one of the two
business days which follow and shall state the name
of the person presenting the instrument and the
date and place of presentment.

"(3) Failure to notify shall render the party
who has paid the lost instrument liable for any
damages that the person whom he paid may suffer
from such failure (provided that the total amount
of the damages shall not exceed the amount of the
instrument)."

43. This article imposes upon the party who has
paid the instrument to the ex-holder the obligation to
notify him of a subsequent presentation of the instru­
ment for payment. If such party does not do so, he
is liable for damages. The purpose of this provision is
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Article 83
"A person claiming payment of a lost instrument

duly effects protest for dishonour by non-payment
by the use of a copy of the lost instrument or a
writing establishing the elements of the lost instru­
ment pertaining to the requirements set out in ar­
ticle 1 (2) or 1 (3)."

49. The fact that the instrument is lost does not
dispense the eX-holder of the obligation to protest the
instrument in the event of dishonour by non-acceptance
or by non-payment. Article 83 lays down rules as to
how protest is to be effected in this case.

50. The question was raised whether the fact that
the instrument was lost should dispense the ex-holder of
effecting a protest. The Working Group concluded
that, if the uniform law required, as it now did, that
protest was necessary in order to establish the liability
of parties secondarily liable, protest should also be re­
quired in the case of dishonour of a lost instrument.

51. It was noted that under article 83 protest would
duly be made by using a copy of the lost instrument
or a writing establishing the elements thereof, and that
these elements should correspond with the formal req­
uisites that would, under article 1, make a writing
an international negotiable instrument. The Working
Group was agreed that where a copy of a lost instru­
ment was available, such copy could be used for pur­
poses of protest. However, the Group was of the view
that the elements of the writing to be used for purposes
of protest should be identical to the elements of the
writing required under article 80 (2).

52. The question was raised what would be the
legal effect of the impossibility for the ex-holder to
effect a protest by reason of the refusal of the person
authorized to certify dishonour to draw up an authen­
ticated protest. The Working Group was of the view
that if the refusal to draw up an authenticated protest
was based on the fact that the instrument was non­
existent or that certain elements of the lost instrument
could not be reconstructed, the ex-holder would be dis­
pensed of making protest under article 61.

Article 84
"A person receiving payment of a lost instrument

in accordance with article 80 shall deliver to the

Article 82

"(1) A party who has paid a lost instrument
and who is subsequently discharged of his liability
on the instrument shall have the right

"(a) Where security was given, to indemnify
himself; or

"(b) Where the amount was deposited with a
Court or other competent authority, to reclaim the
amount so deposited.

"(2) Where the amount was deposited with a
Court or other competent authority and was not
reclaimed under paragraph (1) (b) of this article
within the period of time provided by article 79, the
person for whose benefit the amount was deposited
may request the Court which ordered the deposit
to order that the amount deposited be paid out to
him. The Court shall grant such request upon such
terms and conditions as it may require."
45. Paragraph (1) of this article deals with the

right of the party who has paid the ex-holder to reim­
buse himself out of the security if subsequent to this
payment the lost instrument is presented by a holder
for payment and paid. Paragraph (2) concerns the
situation where a party paying under article 80 depos­
ited the amount with a Court or other competent au­
thority (cf. article 80 (2) (d», and the amount was not
claimed within the period of limitation laid down in
article 79. In such a case, the ex-holder may request
the Court that the money be refunded to him.
Paragraph (l)

46. The Working Group expressed agreement with
the substance of article 82. However, it was pointed
out that the present wording did not state with sufficient
clarity that:

(a) The words "a party who has paid a lost instru­
ment" referred to a party who has paid a lost instru­
ment under the provisions or article 80; and

(b) The words "and who is subsequently discharged
of his liability" covered not only the case of a second
payment by the party who has paid the ex-holder, but
also other cases in which the rights of that party were
impaired, e.g. where that party could no longer exercise
a right of recourse against prior parties. For example:
an endorser pays the ex-holder and receives security.
The instrument is subsequently presented to the drawer
and paid by him. The endorser should be able, under
article 82, to indemnify himself since he cannot ex-

to safeguard the rights which the ex-holder may have ercise a right of recourse against the drawer. The
on the instrument and to enable him to claim the Group .requested the Secretariat to redraft paragraph (1)
instrument from the holder. If the ex-holder claims accordmgly.
the instrument, the party who has paid the lost instru- Paragraph (2)
ment may raise as a defence against a demand for
payment by \the holder the right of the ex-holder to 47. The Working Group was of the opinion that
the instrument (cf. article 24 (3». paragraph (2) should be redrafted so as to make it

44 Th W k· G d 1 clear that the Court, acting under article 80 (2) (d)
. e or 109 roup expresse genera agree- was not obliged to indicate the beneficiary of the de:

ment with this provision. However, the Group was of posited amount. Furthermore, paragraph (2) should
the view that article 81 should be supplemented by a bId
Provision on the lines of article 65 concerning the cir- e en arge so as to comprise also the case where a

security had been given.cumstances in which delay in giving notification would
be excused or be dispensed with. 48. The Working Group requested the Secretariat

to con~i~e~ the advisability of enlarging article 80 (2)
(d) by gIvmg the Court a larger discretionary power'
this would possibly make paragraph (2) of article 82
superfluous.
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person paying the writing required under article 80
(2) (a) (iii) receipted by him."
53. Article 84 lays down a rule under which the

person receiving payment of a lost instrument has an
obligation similar to that of the person receiving pay­
ment of an instrument that was not lost (article 70 (2».
In the case of a lost instrument, the person receiving
payment must deliver to the payor the writing required
under article 80 receipted by him.

54. The Working Group expressed agreement with
this article, subject to:

(a) Omitting in the article the reference to subpara­
graph (iii) of article 80 (2) (a); and

(b) Adding the words "and any authenticated pro­
test" at the end of the provision.

Article 85

"A party who paid a lost instrument in accordance
with article 80 shall, upon due proof of such pay­
ment, have the same rights which he would have had
if he had been in possession of the instrument."
55. The provision of article 85 establishes in re-

spect of parties who paid and took up a lost instrument
rights similar to those of the ex-holder under article 80.
Thus, where an endorser, upon dishonour by the ac­
ceptor, pays the ex-holder, the endorser in turn has,
against prior parties, those rights on the lost instru­
ment which he would have had if he had acquired,
upon payment, possession of the instrument.

56. The Working Group expressed agreement with
the provision of article 85. However, the Group was
of the view that it was not necessary for the party who
paid the instrument to furnish proof of such payment,
since he would be in possession of the receipted writing
referred to in article 84. Consequently, the words
"upon due proof of such presentment" should be de­
leted.

Article 86

"[(a) Where an instrument was lost by the payee
or by his endorsee for collection whether by destruc­
tion, wrongful detention or otherwise, the payee upon
due proof of the fact that he or his endorsee for
collection lost the instrument, shall have the right
to request the drawer or the maker to issue a du­
plicate of the lost instrument. The drawer or maker,
upon issuing such duplicate may request the payee
to give security in order to indemnify him for any
loss which he may suffer by reason of the subse­
quent payment of the lost instrument.

"(b) The kind of security and its terms shall be
determined by agreement between the drawer or
maker issuing a duplicate of a lost instrument and the
payee. Failing such an agreement, the kind of secu­
rity and its terms shall be determined by the Court.

"(c) (i) The drawer or the maker when issuing
a duplicate of a lost bill or note may
write on the face thereof the word
'duplicate' (or words of similar import).

"(ii) Where an instrument is marked as be­
ing duplicate, it shall be considered as

an instrument under this law, provided
that a duplicate of a lost bill or note
cannot be negotiated except for pur­
poses of collection.

"(d) Refusal by the drawer or maker to issue
a duplicate of a lost instrument shall render the
drawer or maker liable for any damages that the
payee may suffer from such refusal (provided that
the total amount of the damages shall not exceed
the amount of the lost instrument).]"
57. Article 80 gives the ex-holder the right to de­

mand payment when the lost instrument is due. Arti­
cle 86 confers upon the ex-holder the right to ask the
drawer or the maker to issue a duplicate of the lost
instrument. The rights conferred upon the ex-holder
under articles 80 and 86 are not concurrent and the
ex-holder has therefore an option. Article 86 also es­
tablishes the procedure to be followed when a duplicate
is issued: the drawer or the maker may request the
ex-holder to give security in order to protect himself
against any loss which he may suffer by reason of
subsequently paying the holder of the instrument.

58. Doubts were expressed whether a provision in
respect of duplicate instruments was necessary. It was
stated that the practical necessity for such a rule was
probably not very great. The Working Group, after
deliberation, decided to defer consideration of article 86
until after it had received from the Secretariat a note
containing information on the law obtaining in various
countries in respect of a duplicate and on the practice
followed.

C. Sphere of application,' form

59. Under the terms of reference given to it by
the Commission, the Working Group is requested to
draw up uniform rules applicable to a special nego­
.tiable instrument for optional use in international trans­
actions. There are thus two requirements that must
necessarily underlie the uniform law:

(a) The use of the instrument must be optional;
and

(b) The instrument is to be used for settling inter­
national transactions and the uniform rules should not
be used in respect of purely domestic transactions.
(a) Exercise of the option

60. The initial choice to use a bill or a note sub­
ject to the uniform law is exercised by the drawer or
the maker. He may do so if certain international ele­
ments are present, but he is under no obligation to
draw a bill or make a note under the uniform law. Per­
sons other than the drawer or the maker are bound
by the uniform law by virtue of their signature on the
international instrument or by taking it up.
(b) International elements

61. There are two alternative approaches that would
ensure compliance with the requirement that the inter­
national instrument is to be used for settling interna­
tional transactions:

(i) To provide that the transaction underlying the
drawing of an international bill or the making
of an international note should be international.
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This approach would entail that proof of the
"internationality" of the instrument would have
to be deduced from the commercial character
of the underlying transaction; or

(ii) To provide that the "internationality" of the
instrument should appear from the instrument
itself.

Articles 1 to 3 of the draft uniform law are based on
the second approach because it is essential that the ques­
tion whether the uniform law applies can be answered,
in all cases, from what appears on the face of the in­
strument.

Article 1

"(1) This Law shall apply to international bills
of exchange and to international promissory notes.

"(2) An international bill of exchange is a writ­
ten instrument which

"(a) Contains, in the text thereof, the words 'Pay
against this International Bill of Exchange, drawn
subject to the Convention of ' (or words of
similar import); and

"(b) Contains an unconditional order whereby
one person (the drawer) directs another person (the
drawee) to pay a definite order; and

"(c) Is payable on demand or at a definite time;
and

"(d) Is signed by the drawer; and
"(e) Shows that it is drawn in a country other

than the country of the drawee or of the payee or of
the place where payment is to be made.

"(3) An international promissory note is a writ­
ten instrument which

"(a) Contains, in the text thereof, the words
'Against this International Promissory Note, made
subject to the Convention of ..., I promise to pay ...'
(or words of similar import); and

"(b) Contains an unconstitutional promise where­
by one person (the maker) engages to pay a definite
sum of money to a specified person (the payee) or
to his order; and

"(c) Is payable on demand or at a definite time;
and

"(d) Is signed by the maker; and
"(e) Shows that it is made in a country other

than the country of the payee or of the place where
payment is to be made."
62. Paragraph (2) lays down the formal requisites

which are required in order
(a) To make a negotiable instrument, and
(b) To make a negotiable instrument an interna­

tional negotiable instrument that is subject to the uni­
form law.

63. The Working Group expressed agreement with
the provisions of article 1.

64. It was noted that, by virtue of articles 9 and 10
of the Geneva Convention of 1930 for the Settlement of
Certain Conflicts of Laws in connextion with Bills of

Exchange and Promissory Notes, States having ratified
that Convention might be prevented from ratifying a
convention on international bills of exchange and inter­
national promissory notes. It was also noted that arti­
cle 18 of the above-mentioned Geneva Convention of
1930 sets forth a procedure for the revision of some or
all of the provisions of that Convention. The view was
expressed that, if there were a substantial obstacle stand­
ing in the way of a convention on international ne­
gotiable instruments, one possibility would be for States
that were bound by the Geneva Convention of 1930
to remove the obstacle during the Conference of Pleni­
potentiaries that would be convened to adopt a conven­
tion on international negotiable instruments. The view
was also expressed that the contracting parties to the
Geneva Convention of 1930 should take steps within
the United Nations that would lead to the necessary
amendment of that Convention. The observer of the
Hague Conference on Private International Law stated
that the Hague Conference had included the question
of conflicts of law in the field of negotiable instruments
in its programme of work and was considering the pos­
sibility of a revision of the Geneva Convention of 1930
or of drawing up a new convention on conflicts of law
in this field.

65. The Working Group, whilst recognizing that
the Genva Convention of 1930 on conflicts of law might
stand in the way of a future convention on international
negotiable instruments, was of the view that any con­
clusion it might reach on the relationship between the
two conventions would do little to solve the problem of
potential incompatibility. The Group requested the Sec­
retariat to prepare, in consultation with other interested
international organizations such as the Hague Con­
ference on Private International Law, a study of the
issue involved and of the possible procedures that could
be followed, and to submit it to the Group at its next
session.
Paragraph 1

66. The Working Group expressed general agree­
ment with the provision of this paragraph.
Paragraph 2

"Written instrument"
67. It was suggested that the uniform law should

contain a definition of the word "written". The view was
expressed that the definition should be such as to make
it possible for an international instrument to be printed
out by electronic means. However, doubts were expres­
sed whether such an instrument would still be an instru­
ment for the purposes of the uniform law. The Working
Group was agreed that the term "written" should en­
compass "handwritten", "typed" and "printed", but
that the uniform law itself should not set forth a defi­
nition to that effect.

Subparagraph (a)

68. The Working Group was of the view that the
instrument should bear on its face the words "inter­
national bill of exchange" and that it should contain
a reference to the applicable law, i.e. "the Convention
of . . .". The Group requested the Secretariat to con­
sider whether it would be more appropriate to list
these requirements after the present subparagraph (d).
One representative expressed the view that the words
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Article 2

Article 3

"This Law shall apply without regard to whether
the countries indicated on an international bill of
exchange or an international promissory note pur­
suant to paragraph (2) (e) or (3) (e) of article 1
are Contracting States."

77. A party who signs or takes up an international
instrument manifests thereby his intention that his
rights and obligations on the instrument are to be gov­
erned by the uniform law. Consequently, a Court in
a contracting State should apply the uniform law re­
gardless of the fact whether the States indicated on the
instrument for purposes of paragraph (2) (e) or (3) (e)
are contracting States.

78. The Working Group expressed agreement with
the provision of article 3. However, the Group was of
the view that the article should be redrafted to the ef­
fect that the uniform law would apply in a Contracting
State without regard to whether the States indicated
on the instrument for purposes of paragraph (2) (e)
or (3) (e) of article 1 were contracting States.

79. An observer suggested that, for the purpose
of the a~plication of the uniform law, there should be
the reqUIrement that the uniform law would apply only
if the instrument showed on its face that the drawee
was in a contracting State. The Working Group did
not accept this suggestion on the ground that it would
unnecessarily restrict the sphere of application of the
uniform law.

"The incorrectness of statements made on an
instrument for the purpose of paragraph (2) (e)
or (3) (e) of article 1 shall not affect the applica­
tion of this Law."

75. The purpose of article 2 is to ensure that it is
sufficient for the purpose of article 1 (2) (e) or (3) (e)
that the bill or note shows on its face the elements of
internationality set forth in those subparagraphs. Proof
brought to the contrary does not make the law inap­
plicable, although incorrect or false statements made
on the bill or note as to those elements may be con­
sidered by a State as violating its law.

76. The Working Group expressed general agree­
ment with the substance of article 2. However, the
Group was of the view that the article should be re­
drafted in order to make it clear that, for the purposes
of paragraph (2) (e) or (3) (e), statements on the
face of the instrument should conclusively be presumed
to be true.

(i) That it is drawn in one State and payable in
another State; or

(ii) That it is drawn in one State in favour of a
payee in another State; or

(iii) That it is drawn in one State on a drawee
in another State.

The Group requested the Secretariat to consider the
situations where the drawee and payee, or the drawee
and the place of payment, or the payee and the place
of payment were in different States and to draft ap­
propriate wording covering these situations.

Additional elements
72. The Working Group considered a number of

suggestions that additional formal requirements at pres­
ent found in national legislations should be included
amongst the requirements set forth in paragraph (2),
such as the place of drawing, the place of payment,
the date of issue and that the bill should mention that
it was drawn "to the order of" a payee. The Group
was of the opinion that adding further requirements
might give rise to cases where, through the lack of a
requirement on the instrument, the instrument would
not be a negotiable instrument under the uniform law.
However, the Group was of the view that the instru­
ment should be dated, in view of the fact that the date
of the instrument was relevant in other provisions of
the uniform law. The Group requested the Secretariat
to redraft subparagraph (d) as follows:

"(d) Is signed by the drawer and dated;"

"international bill of exchange" should be inserted in 73. The Working Group requested the Secreatriat
the body of the instrument. to consider the desirability of rearranging subparagraphs

69. The Working Group considered the question (a) to (e) so that the "international elements" under
whether the words "international bill of exchange" (d) and (e) would be together and would appear after
should be expressed in the language employed in draw- the formal requisites set forth in subparagraphs (b),
ing up the bill, as was required by the Geneva Con- (c) and (d).
vention of 1930 providing a Uniform Law for Bills Paragraph 3
of Exchange and Promissory Notes. The Group was
of the view that this requirement should not be included 74. The Working Group was agreed that its con-
in article 1 because of the not infrequent cases where clusions in respect of ,paragraph (2) also obtained in
a bill was drawn up in more than one language. respect of paragraph (3).

Subparagraph (b), (c) and (d)

70. The Working Group expressed agreement with
the provisions of these subparagraphs. The question was
raised whether an international instrument could be
made payable initially to bearer. Some representatives
expressed themselves in favour of such a rule. However,
the Group was informed that certain central banks had
raised objections to such instruments. The Group, after
deliberation, was agreed that, in the light of that 0p­
position, bearer instruments should be excluded.

Subparagrah (e)

71. The Working Group expressed agreement with
the requirement that at least two "international ele­
ments" should appear on the face of the instrument
and that the elements mentioned covered adequately
the types of international transaction in respect of which
an international instrument could be used. The Group
considered various proposals aimed at improving the
present wording of subparagraph (e). After delibera­
tion, the Group was agreed that either two of the follow­
ing elements should appear on the face of the instru­
ment.
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D. Interpretation

1. GENERAL

Article 4

"In interpreting and applying the provIsIons of
this Law, regard shall be had to its international
character and to the need to promote uniformity
in its interpretation and application."
80. Article 4 is designed to promote uniformity in

the interpretation and application of the uniform law.
The article corresponds to a provision recommended
by the Working Group on the International Sale of
Goods.

81. The Working Group expressed agreement with
this provision. The Group noted that the article, as
now worded, did not correspond to the provision
adopted in article 7 of the Convention on the Limita­
tion Period in the International Sale of Goods, which
read as follows:

"In the interpretation and application of the pro­
visions of this Convention, regard shall be had to its
international character and to the need to promote
uniformity."

The Group requested the Secretariat to reword arti­
cle 4 accordingly.

Article 5

"In this Law:
" (l ) 'Bearer' means a person in possession of

a bill or of a note endorsed in blank;
"(2) 'Bill' means an international bill of ex­

change governed by this Law;
"(3) 'Note' means an international promissory

note governed by this Law;
"(4 ) 'Instrument' means an international bill of

exchange or an international promissory note gov­
erned by this Law;

"(5) (a) 'Endorsement' means a signature, or
a signature accompanied by a statement designating
the person to whom the instrument is payable, which
is placed on the instrument by the payee, by an
endorsee from the payee, or by any person who is
designated under an uninterrupted series of such
endorsements. An endorsement which consists solely
of the signature of the endorser means that the in­
strument is payable to any person in possession
thereof;

"(b) 'Endorsement in blank' means an endorse­
ment which consists solely of the signature of the
endorser or which includes a statement to the effect
that the instrument is payable to any person in pos­
session thereof;

"(c) 'Special endorsement' means an endor~e­
ment which specifies the person to whom the 10­
strument is payable;

"(6) 'Holder' means the payee or the endorsee
of an instrument who is in possession thereof;

" (7) 'Issue' means the first transfer of an in­
strument to a person who takes it as holder;

" (8) 'Party' means a party to an instrument;

"(9) 'Protected holder' means the holder of an
instrument which, on the face of it, appears to be
complete and regular and not overdue, provided
that such holder was, when taking the instrument
without knowledge of any claims or defences af­
fecting the instrument or of the fact that it was
dishonourable."
82. Article 5 sets forth definitions in respect of

terms used in the uniform law.
83. The Working Group noted that it had con­

sidered paragraphs (5), (6), and (9) at its first ses­
sion (see A/CN.9/77, paras. 60-71; UNCITRAL
Yearbook, Vol. IV: 1973, part two, II, 1).

Paragraph (1): "bearer"

84. It was noted that the expression "bearer" was
not used in the uniform law and that there was there­
fore no need for a definition of "bearer".
Paragraphs (2), (3), (4) and (8): "bill", "note", "instru­
ment", "party"

85. The Working Group expressed agreement with
the definitions given for "bill", "note", "instrument"
and "party".
Paragraph (7): "issue"

86. The Working Group requested the Secretariat
to reconsider the definition of "issue" in the light of its
conclusions in respect or article 12 (see A/CN.9/77,
paras. 11-13; UNCITRAL Yearbook, Vol. IV: 1973,
part two, II, 1) .
Other definitions

87. The suggestion was made that article 5 should
set forth a definition of "dishonour" since this term
was not used in the Geneva Uniform Law and could
not easily be translated into other languages. The sug­
gestion was also made that article 5 should define what
constituted an "unconditional order". The Working
Group requested the Secretariat to consider appro­
priate formulations of these terms and to place a draft
text before it at its next session.

2. INTERPRETATION OF FORMAL REQUIREMENTS

Article 7

"The sum payable by an instrument is a definite
sum although the bill states that it is to be paid

"(a) With interest; or
"( b ) By stated instalments; or
"(c) According to an indicated rate of ex­

change or according to a rate of exchange to be de­
termined as directed by the instrument."
88. This article provides that if an instrument

states that it is to be paid with interest, by stated instal­
ments, or according to a certain rate of exchange, the
sum payable is a definite sum for the purpose of arti­
cle 1 (2) (b) or (3) (b).

Paragraph (a)
89. The Working Group was agreed that the uni­

form law should permit the stipUlation of interest on
a bill or note.
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Paragraph (b)

90. The Working Group was agreed that an in­
ternational instrument could be made payable by in­
stalments. However, paragraph (b) should make it
clear that the sum payable was a definite sum even
if it was stipulated on the instrument that upon default
in payment of any instalment the unpaid balance would
become due.
Paragraph (c)

91. The Working Group expressed agreement with
the substance of this provision on the understanding
that the "rate" referred to in this paragraph referred
to the rate of exchange mentioned in article 74 and not
to any other rates.

92. The question was raised of what would be the
relationship between paragraph (c) and article 74.
The Working Group, after deliberation, decided to
defer consideration of this question until it considered
article 74 in second reading. In this connexion, the
Group requested the Secretariat to inquire amongst
banking and trade institutions whether and, if so, what
kind of clauses, such as multicurrency clauses, were
used in practice, and to examine whether the use of
such clauses could affect the "definiteness" of the sum
payable by an instrument, and to report to it at its
next session.

Article 8

"(l ) If there is a discrepancy between the
amount of the instrument expressed in words and
the amount expressed in figures, the sum payable
shall be the amount expressed in words.

"[(2) If the amount of the instrument is speci­
fied in a currency having the same designation but a
different value in the country where it was drawn
or made and the country where payment is to be
made, the designation shall be considered to be in
the currency of the country where payment is to
be made [provided that the place where payment
is to be made is indicated on the instrument].]

"(3) Where an instrument states that it is to
be paid with interest, without specifying the date
from which interest is to run, interest shall run from
the date of the instrument [and if the instrument is
undated, from the issue thereof].

"(4 ) Where an instrument states that it is to
be paid with interest, without specifying the rate,
simple interest at the rate of [five] per cent per
annum shall be payable."

93. Article 8 gives rules of interpretation with
regard to the amount of the instrument.

94. Paragraph (1) deals with the case where there
is a discrepancy between the amount expressed in
words and the amount expressed in figures. Para­
graph (2) settles the question which arises when the
amount of an instrument is denominated in a currency
which has the same designation but a different value
in the country of drawing and the country of payment.

95. Paragraphs (3) and (4) lay down rules that
obtain when the amount of the instrument is to be paid
with interest.

Paragraph (1)

96. The Working Group expressed agreement with
the substance of this paragraph.

97. Consideration was given to suggestions con­
cerning additional rules of interpretation that would
be applicable in cases of discrepancy between the
amount in words and the amount in figures other than
the case mentioned in paragraph (1). It was suggested
that if the words in which the amount was expressed
were ambiguous and· the figures were not, the sum
payable should be the amount expressed in figures
(cf. sect. 3-118 (c) of the Uniform Commerical Code).
It was further suggested that article 8 should reflect
the situation envisaged in article 6 of the Geneva Uni­
form Law, according to which if the sum payable by
a bill was expressed more than once in words or more
than once in figures, and there was discrepancy, the
smaller sum would be the sum payable. The Working
Group, after deliberation, decided not to retain these
suggestions.
Paragraph (2)

98. The Working Group concluded that this para­
graph should be redrafted in such a way that the cur­
rency designated on the instrument would be con­
sidered to be the currency of the country where pay­
ment was to be made if the following conditions were
met:

(a) The amount of the instrument is specified in
a currency having the same denomination in at least
one other State than the State where payment was to
be made; and

(b) The currency is not identified as the currency
of any State; and

(c) The State where payment is to be made is
indicated on the instrument.
Paragraph (3)

99. The Working Group expressed agreement with
this provision and decided to delete the words that
were placed between brackets in view of its decision
under article 1 (2) and (3) that the instrument must
be dated.
Paragraph (4)

100. The Working Group was agreed that para­
graph 4 should be aligned on article 5 of the Geneva
Uniform Law: if interest was stipulated and the rate
of interest was not indicated, the stipulation should be
deemed not to have been written.

Article 9

"( 1) An instrument is payable on demand
"(a) If it states that it is payable on demand

or at sight or on presentment or if it contains words
of similar import;

"(b ) If no time for payment is expressed.

"(2) An instrument, which is accepted or en­
dorsed or guaranteed after maturity is an instrument
payable on demand as regards the acceptor, the
endorser or the guarantor.

"(3) A bill is payable at a definite time if it
states that it is payable
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"(a) On a stated date or at a fixed period after
a stated date or at a fixed period after the date of
the bill; or

"(b) At a fixed period after sight; or
"[ (c) By instalments at successive dates, even

when it is stipulated in the bill that upon default in
payment of any instalment the unpaid balance shall
become due immediately.]

"(4) A note is payable at a definite time if
it states that it is payable

"(a) On a stated date or at a fixed period after
a stated date or at a fixed period after the date of
the note; [or]

"[ (b) By instalments at successive dates, even
when it is stipulated in the note that upon default in
payment of any instalment the unpaid balance shall
become due immediately.]

"(5) The time of payment of an instrument
payable at a fixed period after date is determined by
reference to the date stated on the instrument regard­
less of whether instrument is ante-dated or post­
dated."
101. This article provides when an instrument is

considered to be payable on demand and at a definite
time.
Paragraphs (l) and (2)

102. The Working Group expressed agreement with
these provisions.
Paragraph (3)

Subparagraphs (a) and (b)

103. The Working Group expressed agreement with
these provisions.

Subparagraph (c)

104. The Working Group expressed agreement with
the substance of this provision, subject to the following
considerations:

(a) In view of the fact that an acceleration clause
could provide for payment of the unpaid balance at
a date later than the day of default, the word "imme­
diately" should be deleted;

(b) Supplementary rules should be drafted in re­
spect of the rights and obligations of parties in the
event of the unpaid balance having become due (ac­
celeration clause).
Paragraph (4)

105. The Working Group was agreed that its con­
clusions in respect of paragraph 3 should obtain also
in respect of paragraph 4.

Paragraph (5)

106 Paragraph (5) provides that the expression
"date on the instrument" means the date stated on the
instrument regardless of the true date.

107. The Working Group expressed its agreement
with this provision, but considered that the words
"regardless of whether the instrument is ante-dated or
post-dated" should be deleted since the date stated
on the instrument should be presumed to be conclusive.

108. One representative expressed the view that
paragraph 5 should be deleted.

109. The Working Group considered the ques­
tion of what would be the legal effect of an instrument
which stated that it was to be paid on a stated date or
before. According to one view, such an instrument
would be an instrument payable on demand. Accord­
ing to another view, a distinction should be made ac­
cording to whether it was the holder who demanded
payment before the stated date or whether it was the
party liable who made payment before that date. The
Group requested the Secretariat to consider these
questions and to inquire whether instruments with this
kind of maturity date were used in practice.

Article 10

"(1) A bill may
"(a) Be drawn upon two or more drawees.
"(b ) Be signed by two or more drawers,
"(c) Be payable to two or more payees.
"(2) A note may
"(a) Be made by two or more makers,
"(b) Be payable to two or more payees.
"(3) If an instrument is payable to two or more

payees in the alternative it is payable to anyone of
them and anyone of them in possession of the in­
strument may exercise the rights of a holder. In any
other case the instrument is payable to all of them
and the rights of a holder can only be exercised by
all of them."
110. Article 10 provides that a bill or a note may

be drawn by two or more drawers or on more than
two or more drawees or be payable to two or more
payees. It also provides that if the instrument is pay­
able to two or more payees in the alternative (A or B),
it is payable to anyone of them and anyone of them
may endorse the instrument. If the instrument is
payable to two or more payees not in the alternative
(A and B), it is payable to A and B together and it
must be endorsed by both.

111. The Working Group was agreed that the uni­
form law should contain a rule permitting a plurality
of drawers, drawees or payees. However, the Group
was of the view that the provisions in the draft uni­
form law governing cases where there was such a plural­
ity should be reconsidered and completed.

3. COMPLETION OF AN INCOMPLETE INSTRUMENT

Article 11

"(1) The possessor of a writing which

"(a) Contains, in a text thereof, the words 'pay
against this international bill of exchange, drawn
subject to the Convention of .. .', or the words
'against this international promissory note, made
subject to the Convention of ... I promise to pay .. .'
(or words of similar import), and

"(b) Is signed by the drawer or the maker, but
which lacks elements pertaining to one or more of the
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by theother requirements set out in article 1 (2) or 1 (3)
shall be presumed to have received authority from
the drawer or the maker to insert such elements,
and the instrument so completed is effective as a
bill or as a n9te;

"(2) When such a writing is completed other­
wise than in accordance with the authority given,
the lack of authority cannot be set up as a defence
against a holder who took the instrument without
knowledge of the lack of authority."
112. Article 11 deals with the completion of an

instrument which lacks elements that are required for
purposes of negotiability under the uniform law. The
article does not apply to the alteration or correction of
elements that appear on a completed instrument; in
such a case artiCle 29, concerning material alterations,
applies. Article 11 applies when two conditions are
met:

(a) The instrument must contain the words "inter­
national bill of exchange" or "international promissory
note", and must mention that it is subject to the Con­
ventionof .. ; and

(b) The instrument must be signed by the drawer
or the maker.
If these conditions are satisfied, then every possessor
of the writing has an authority, derived from the
drawer or maker, to insert the elements that are lack­
ing. If such insertion is made in accordance with the
authority given, then the instrument as completed is
effective as an instrument under the uniform law. If
the insertion is not made in accordance with the au­
thority given, the instrument is also effective as an in­
strument under the uniform law, but any person who
signed the instrument before such completion may use
the absence of authority as a defence. However, such
a defence cannot be raised against a holder who took
the instrument without knowledge of the lack of au­
thority. The article establishes the presumption, sub­
ject to proof to the contrary, that the instrument was
completed in accordance with the authority given.

113. The Working Group was agreed that the issue
dealt with in article 11 should be governed by the uni­
form law. The Group was also agreed that article 11
should apply only when the "writing" contained the
words "international bills of exchange" or "interna­
tional promissory note" and a reference to the Conven-

tion as the applicable law, and was signed
drawer, the maker or the acceptor.

114. The Working Group requested the Secretariat
to redraft article 11 along the following lines:

(a) The article should not refer to any presump­
tion;

(b) The article should not refer expressly to any
authority given by the drawer or the maker;

(c) The expression "possessor" should not be used;
(d) The article should make it clear that it applied

only when elements were missing an~ could therefore
be inserted, and not to cases of correction of the exist­
ing words or figures;

(e) The article should specify that when elements
were inserted contrary to the agreement between the
parties, the instrument was a negotiable instrument
under the uniform law, but parties who signed before
such completion would have a defence against liability
on the instrument vis-a-vis a holder who took the in­
strument with knowledge of the absence of agreement.

115. One representative expressed the view that
any signature should suffice for the purposes of arti­
cle 11.

116. The Working Group requested the Secretariat,
when redrafting article 11, to take account of the word­
ing of article 10 of the Geneva Uniform Law.

FUTURE WORK

117. The Working Group, having terminated its
first reading of the draft Uniform Law on International
Bills of Exchange and International Promissory Notes,
requested the Secretariat to place before it, at its fifth
session, a revised draft uniform law that would reflect
its deliberations and conclusions. The Group agreed
with the suggestion made by its Secretary that the Sec­
retariat should approach representatives of the Group
for the purpose of preparing a revised text in the vari­
ous official languages.

118. The Working Group gave consideration to
the timing of its fifth session. The Group was of the
opinion that the consideration of the time and place
for that session should be left for decision by the Com­
mission at its forthcoming ninth session, which will
convene on 12 April 1976.

2. List of relevant docnments not reproduced in the present volnme

Title or description

Provisional agenda .
Draft uniform law on international bills of ex­

change and international promissory notes:
draft text of article 79 .

Draft uniform law on international bills of ex­
change and international promissory notes,
with commentary ...•.................

Document reference

A/CN.9/WG.IV/WP.5

A/CN.9/WG.IV/CRP.9

A/CN.9/WG.IV/CRP.10 and
Add.1 to 6
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INTRODUCTION

(1) Terms of reference

1. The United Nations Commission on Interna­
tional Trade Law (UNCITRAL) at its sixth session
(April 1973) requested the Secretary-General:

"In consultation with regional economic commis­
sions of the United Nations and centres of interna­
tional commercial arbitration, giving due considera­
tion to the Arbitration Rules of the United Nations
Economic Commission for Europe and the ECAFE

* 7 November 1975.
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Rules for International Commercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to international
trade;"l
2. The initial version of such draft arbitration rules

was prepared by the Secretariat in consultation with
Professor Pieter Sanders of the Netherlands who served
as a consultant to the Secretariat on the subject. At the

1 Report of the United Nations Commission on International
Trade Law on the work of its sixth session, Official Records
of the General Assembly: Twenty-eighth Session, Supplement
No. 17 (A/9017), para. 85 (UNCITRAL Yearbook, Vol. IV:
1973, part one, II, A).
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* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part one, II, 1.

** Reproduced in this volume, part two, III, 3, infra.
4 The Secretariat gratefully acknowledges the assistance

given to it by Professor Pieter Sanders in the preparation of
the two documents.

5 A commentary on the integrated text of draft arbitration
rules is set forth in A/CN.9/1121Add.t, reproduced in this
volume, part two, m. 2, infra.

lying the draf~ and on the major issues dealt with in
the individual articles thereof. The Commission was
further agreed that, at that session, it should not reach
final conclusions on matters of substance, and that the
main purpose of its deliberations was to have a general
debate on the preliminary draft as a whole. A summary
of the Commission's deliberations at that session is set
forth in the report of the Commission on the work of
its eighth session (A/10017, annex 1).* At the con­
clusion of its deliberations, the Commission decided to
request the Secretary-General:

(a) To prepare a revised draft of these rules, taking
into account the observations made on the preliminary
draft i~ the course of its eighth session.

(b) To submit the revised draft arbitration rules
to the Commission at its ninth session.

6. In response to that request, the Secretariat, in
consultation with Professor Pieter Sanders, who has con­
tinued to serve as a consultant to the Secretariat on the
subject, has prepared two documents.4 The present
document sets forth an integrated text of draft arbitra­
tion rules, which is based on the preliminary draft set
of rules which the Commission examined at its eighth
session and which takes into account observations and
suggestions made at that session.5 A second document
(A/CN.9/113)** sets forth a text which, on certain
issues, contains provisions which reflect observations
and suggestions not retained in the integrated text. This
text is sometimes presented in the form of alternative
provisions.

7. In drafting the rules, the following international
conventions were taken into account:

New York 1958 Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards

Geneva 1961 European Convention on Inter-
national Commercial Arbitra­
tion

Washington 1965 Convention on the Settlement of
Investment Disputes between
States and Nationals of Other
States

The following existing rules were also given special
consideration:

invitation of the Secretariat, the International Com­
mittee on Commercial Arbitration (formerly known as
the International Organizing Committee) of the Inter­
national Arbitration Congress, a body composed of
representatives of centres of international commercial
arbitration and of experts in this field, appointed a Con­
sultative Group of four experts to consult with the
Secretariat concerning the draft arbitration rules.2 The
Consultative Group submitted comments on two ver­
sions of the draft arbitration rules.

3. Thereafter, draft rules entitled "Preliminary draft
set of arbitration rules for optional use in ad hoc arbi­
tration relating to international trade" (reproduced in
document A/CN.9/97)* were circulated for comments
to the regional commissions of the United Nations and
to some 75 centres of international commercial ar­
bitration. These draft rules were also considered at the
Fifth International Arbitration Congress held at New
Delhi, India, from 7 to 10 January 1975. The com­
ments made and the modifications suggested at that
meeting regarding the draft rules were reproduced in
document A/CN.9/97I Add.2* The Fifth International
Arbitration Congress also adopted a resolution on the
draft arbitration rules, by which it endorsed the prin­
ciples of the preliminary draft set of rules, and en­
couraged UNCITRAL, in the light of comments made
on this draft, to finalize the rules and make them avail­
able for use at the earliest possible date.3

4. Owing to the fact that most centres of interna­
tional commercial arbitration were represented at the
Fifth International Arbitration Congress, and that they
submitted their observations directly to the two working
groups established at that congress, few replies were
received by the Secretariat from these centres. Replies
were received from the Economic Commission for Eu­
rope, the International Chamber of Commerce, and the
Argentine Chamber of Commerce (all reproduced in
A/CN.9/97/Add.l);* the Government of Norway, the
Hungarian Chamber of Commerce, the Inter-American
Commercial Arbitration Commission and the Inter­
American Development Bank (all reproduced in AI
CN.9/97 I Add.3);* and the Commission of the Eu­
ropean Communities (reprodulCed in A/CN.9/97I
AddA).*

5. The "Preliminary draft set of arbitration rules
for optional use in ad hoc arbitration relating to inter­
national trade" together with the comments and replies
referred to abo~e, were placed before the eighth session
of the Commission (Geneva, 1-17 April 1975) for con­
sideration. At that session, the Commission was agreed
that in considering the preliminary draft arbitration
rule;, it would concentrate on the basic concepts under-

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, III.

2 The Consultative Group was composed as follows:
(o) Dr. Carlos A. Dunshee de Abranches, Director-General

of the Inter-American Commercial Arbitration Commission;
(b) Professor Tokusuke Kitagawa, Tokyo Metropolitan

University; •
(c) Mr. Donald B. Straus, President of the Research Insti­

tute of the American Arbitration Association;
(d) Professor Heinz Strohbach, Court of Arbitration of

the Chamber of Commerce of the German Democratic Re-
public. •

3 The text of the resolution is reproduced m A/CN.9/97/
Add.t, annex IV.

ECE Rules

ECAFE Rules

Arbitration rules of the United
Nations Economic Commis­
sion for Europe, 1966

Rules for international commer­
cial arbitration of the United
Nations Economic Commis­
sion for Asia and the Far East
(now the United Nations
Economic and Social Com­
mission for Asia and the Paci­
fic), 1966
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"

tion clause or separate arbitration agreement is as
follows:

"Any dispute, controversy or claim arising out of
or relating to this contract, or the breach, termination
or invalidity thereof, shall be settled by arbitration in
accordance with the UNCITRAL arbitration rules
which the parties declare to be known to them.
Judgement upon the award made by the arbitrator(s)
may be entered by any court having jurisdiction
thereof."
13. The last sentence of the text set forth above

has been added to facilitate the practice in some juris­
dictions of seeking judicial enforcement not of the ar­
bitral award, but of a judgement based on the award
entered by a court having jurisdiction.

(4) Possible additions to the basic model arbitration
clause or separate arbitration agreement

14. An arbitration clause or separate arbitration
agreement may contain more than the mere agreement
by the parties to submit certain categories of disputes
to arbitration under the rules. In the course of an ar­
bitration certain questions may arise which the parties
could have resolved by incorporating appropriate pro­
visions in the arbitration clause or separate arbitration
agreement. By setting forth provisions which seek to
resolve these problems, the model arbitration clause or
separate arbitration agreement will also draw the at­
tention of the parties to these potential problems. Pos­
sible additions concern the following:
(a) The appointing authority

15. The rule provide that, in certain cases, arbitra­
tors shall be appointed by "an appointing authority".
Appointment is by an appointing authority when the
parties fail to reach agreement on the choice of a sole
arbitrator (article 7, paras. 3 and 6) or presiding ar­
bitrator (article 8, paras. 5 and 8), and when, in the
case of a three-member arbitral tribunal, a party fails
to appoint an arbitrator (article 8, para. 3). The rules
also provide that a decision on the challenge of an arbi­
trator shall be made by an appointing authority (ar­
ticle 11, para. 1). The rules authorize the parties to
agree on the designation of an appointing authority,
which may either be a physical person or an institution.
They may agree on the designation of an appointing
authority in the arbitration clause or separate arbitra­
tion agreement, or at a later stage, after the dispute to
be referred to arbitration has arisen. The rules also pre­
scribe a procedure for designation of an appointing
authority where the parties fail to make such a designa­
tion (article 7, para. 4, and article 8, paras. 3 and 6).
However, since the designation of an appointing au­
thority by the parties prior to the commencement of
arbitral proceedings can expedite both the appointment
of arbitrators and the decision on possible challenges,
it is recommended that the appointing authority should
be designated in the arbitration clause or separate ar­
bitration agreement by adding the following thereto:

"The parties also agree that:
"(i) the appointing authority shall be

[name of person or institution].
(b) Number of arbitrators

16. Under article 6 of the rules, the parties may de­
cide whether their dispute is to be heard by a sale ar-

Roles of conciliation and arbi­
tration of the ICC, 1975

Rules of procedure of the Inter­
American Commercial Arbi­
tration Commission

ICC Rules

(2) Organization of the rules

8. The Rules are divided into four sections:
Section I Introductory rules (articles 1 to 5);
Section II Appointment of arbitrators (articles 6

to 13);
Section III Arbitral proceedings (articles 14 to

26);
Section IV The award (articles 27 to 34).
9. Pursuant to the Commission's decision taken at

its eighth session referred to in paragraph 1 above,
the proposed rules are designed· for arbitration where,
in accordance with the agreement of the parties, a dis­
pute is submitted for decision to a sole arbitrator or
to a three-member arbitral tribunal established specific­
ally (ad hoc) for settling the dispute in question.

(3) The arbitration clause or agreement
10. An agreement to submit disputes to arbitration

is normally concluded before a dispute has arisen, and
is contained in a clause of the contract (the arbitration
clause) or in a separate arbitration agreement. Less
frequently, the arbitration agreement is concluded in a
separate document after a dispute has arisen. An ar­
bitration clause or separate arbitration agreement should
be carefully drafted, since it serves as the legal basis
for the arbitration. It may be noted that arbitrators are
incompetent to act beyond the scope of the arbitration
clause or separate arbitration agreement.

11. It may also be noted that, under article 1, para­
graph 1, of the rules, applicability of the rules depends
on an express reference to them, in writing, in the ar­
bitration clause or ~eparate arbitration agreement. A
simple reference in an arbitration clause or in a separate
arbitration agreement that all disputes that may arise
out of the contract will be settled according to the
UNClTRAL arbitration rules will suffice.

12. However, since an inappropriate or incomplete
arbitration clause or separate arbitration agreement may
lead to difficulties and delays in the arbitral proceedings,
the text set forth below is recommended. This text
clearly determines the scope of the arbitration clause
or separate arbitration agreement, and, by giving the
arbitrators authority to decide on a wide range of dis­
putes, reduces the possibility of allegations that disputes
connected with the contract fall outside the competence
of the arbitrators. The text of this basic model arbitra-

Inter-American
Arbitration
Commission
Rules

American Commercial arbitration rules of
Arbitration the American Arbitration As-
Association Rules sociation

USSR Chamber of Rules of procedure of the For-
Commerce Rules eign Trade Arbitration Com­

mission at the USSR Cham­
ber of Commerce

Attention has also been given to the provisions of
various other arbitration rules.
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bitrator or by a three-member arbitral tribunal. The
parties may agree on the number of arbitrators in the
arbitration clause or separate arbitration agreement, or
they may agree on the number once the particulars of
the dispute being referred to arbitration are known.
Where the required number of arbitrators can be de­
termined at the time of the conclusion of the arbitration
clause or separate arbitration agreement, the inclusion
of that number in the arbitration clause or separate
arbitration agreement may expedite the arbitral pro­
ceedings. Such inclusion may be in the following terms:

"The parties also agree that:
"The number of arbitrators shall be " (one

or three).
(c) Place of arbitration

17. Under article 15, paragraph 1, the place where
the arbitration is to be held is the place agreed upon
by the parties. If there has been no such agreement, it is
the place determined by the arbitrators. Further, under
article 15, paragraph 4, the award has to be made at
the place of arbitration. At the time that the parties
conclude the agreement to arbitrate they may not wish
to choose the place of arbitration, since the identity
of the most sUItable place of arbitration may depend
on the nature and circumstances of the particular dis­
pute that will be submitted to arbitration. Where it is
possible to choose the place of arbitration at the time
of the conclusion of the agreement to arbitrate, such
choice may be added to the arbitration clause or sep­
arate arbitration agreement in the following terms:

"The parties also agree that:
"The place of arbitration shall be " (town

or country).
(d) Languages

18. Under paragraph 1 of article 16, the language
or languages to be used in the arbitration proceedings
is determined by agreement between the parties. In
the absence of such agreement, the arbitrators make the
determination under the provision of that paragraph.
The parties may find it convenient to determine this
question in the arbitration clause or separate arbitration
agreement in the following terms:

"The parties also agree that:
"The language(s) to be used in the arbitral pro-

ceedings shall be " (language(s».

(e) Arbitration ex aequo et bono or as amiables com­
positeurs

19. Under article 28, paragraph 3, arbitrators can
decide a dispute referred to them ex aequo et bono or
as amiables compositeurs only if the parties have ex­
pressly authorized the arbitrators to do so and the ar­
bitration law of the country where the award is to be
made permits such arbitration. The parties may wish
to authorize the arbitrators, in the arbitration clause
or separate arbitration agreement, to so decide.

(f) Model arbitration clause or separate arbitration
agreement

20. In the light of the observations made above,
the following wording is proposed for adoption as the
arbitration clause or separate arbitration agreement:

"Any dispute, controversy or claim arising out of
or relating to this contract, or the breach, termina­
tion or invalidity thereof, shall be settled by ar­
bitration in accordance with the UNCITRAL arbi­
tration rules which the parties declare to be known
to them. Judgement upon the award made by the
arbitrator(s) may be entered by any court having
jurisdiction thereof.

"The parties also agree that:
"(a) The appointing authority shall be .

(name of person or institution);
"(b) The number of arbitrators shall be .

(one. or three);
" (c ) The place of arbitration shall be .

(town or country);
"(d) The language(s) to be used in the arbitral

proceedings shall be .......;
"[(e) Authorization, if considered desirable, for

the arbitrators to act ex aequo et bono or as amiables
compositeurs]."

INTERNATIONAL COMMERCIAL ARBITRATION RULES
(REVISED DRAFT)

SECTION I. INTRODUCTORY RULES

SCOPE OF APPLICATION

Article 1
1. These Rules shall apply when the parties to a

contract, by an agreement in writing which expressly re­
fers to the UNCITRAL Arbitration Rules, have agreed
that disputes arising out of that contract shall be settled
in accordance with these Rules.

2. "Parties" means physical or legal persons, in­
cluding legal persons of public law.

3. "Agreement in writing" means an arbitration
clause in a contract or a separate arbitration agreement,
including an agreement contained in an exchange of
letters, signed by the parties, or in an exchange of tele­
grams or telexes.

4. "Disputes arising out of that contract" includes
disputes, existing or future, that arise out of, or relate
to, a contract concluded between the parties or its
breach, termination or invalidity.

MODIFICATION OF THE RULES

Article 2
The parties may at any time agree in writing to

modify any provision of these Rules, including any
time-limits established by or pursuant to these Rules.

RECEIPT OF COMMUNICATIONS; CALCULATION
OF PERIODS OF TIME

Article 3

1. For the purposes of these Rules a notice, no­
tification, communication or proposal by one party to
the other party is deemed to have been received on the
day on which it is delivered at the habitual residence
or place of business of the other party, of if that party
has no such residence or place of business, at his last
known residence or place of business.
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2. For the purposes of calculating a period of time
prescribed under these Rules, such period shall begin
to run on the day on which a notice, notification, com­
munication or proposal is received, and that day shall
be counted as the first day of such period. If the last
day of such period is an official holiday or non-business
day at the residence or place of business of the ad­
dressee, the period is extended until the first business
day which follows. Official holidays or non-business
days occurring during the running of the period of time
are included in calculating the period.

NOTICE OF ARBITRATION

Article 4

1. The party initiating recourse to arbitration (here­
inafter called the "claimant") shall give to the other
party (hereinafter called the "respondent") notice that
an arbitration clause, or a separate arbitration agree­
ment concluded by them is invoked.

2. Arbitral proceedings shall be deemed to com­
mence on the date on which such notice (hereinafter
called "notice of arbitration") is delivered at the ha­
bitual residence or place of business of the respondent
or , if he has no such residence or place of business, at
his last known residence or place of business.

3. The notice of arbitration shall include, but need
not be limited to, the following:

(a) The names and addresses of the parties;
( b) A reference to the arbitration clause or agree­

ment that is invoked;
(c) A reference to the contract out of or in relation

to which the dispute arises;
(d) The general nature of the claim and an indica­

tion of the amount involved, if any;
(e) The relief or remedy sought;
(f) A proposal as to the number of arbitrators

(i.e. one or three), if the parties have not previously
agreed thereon.

REPRESENTATION

Article 5

A party may be represented by a counselor agent
upon the communication of the name and address of
such person to the other party. This communication is
deemed to have been given where the notice of arbitra­
tion, the statement of claim, the statement of defence,
or a counter-claim is submitted on behalf of a party
by a counselor agent.

SECTION II. APPOINTMENT OF ARBITRATORS

NUMBER OF ARBITRATORS

Article 6

If the parties have not previously agreed on the num­
ber of arbitrators (i.e. one or three), and if within 15
days after the receipt by the respondent of the claimant's
notice of arbitration the parties have not agreed that
there shall be only one arbitrator, three arbitrators shall
be appointed.

APPOINTMENT OF THE SOLE ARBITRATOR

Article 7

1. If a sole arbitrator is to be appointed, such ar­
bitrator shall be of a nationality other than the na­
tionality of the parties.

2. The claimant shall, by telegram or telex, propose
to the respondent the names of one or more persons,
one of whom would serve as the sole arbitrator. The
parties shall endeavour to reach agreement on the choice
of the sole arbitrator within 30 days after the receipt
by the respondent of the claimant's proposal.

3. If on the expiration of this period of time the
parties have not reached agreement on the choice of the
sole arbitrator, or if before the expiration of this period
of time the parties have concluded that not such agree­
ment can be reached, the sole arbitrator shall be ap­
pointed by the appointing authority previously desig­
nated by the parties. If the appointing authority pre­
viously designated is unwilling or unable to act as
such, or if no such authority has been designated by
the parties, the claimant shall, by telegram or telex,
propose to the respondent the names of one or more
institutions or persons, one of whom would serve
as the appointing authority. The parties shall en­
deavour to reach agreement on the choice of the ap­
pointing authority within 15 days after the receipt by
the respondent of the claimant's proposal.

4. If on the expiration of this period of time the
parties have not reached agreement on the designation
of the appointing authority, the claimant shall apply for

I such designation to:
(a) The Secretary-General of the Permanent Court

of Arbitration at The Hague, or,
(b ) [Here add an appropriate organ or body to be

established under United Nations auspices.]
The authority mentioned under (a) or (b) may require
from either party such information as it deems neces­
sary to fulfil its function. It shall communicate to both
parties the name of the appointing authority designated
by it.

5. The claimant shall send to the appointing au­
thority a copy of the notice of arbitration, a copy of
the contract out of or in relation to which the dispute
has arisen, and a copy of the arbitration agreement if
it is not contained in the contract.

6. The appointing authority shall appoint the sole
arbitrator according to the following list-procedure:

The appointing authority shall communicate to both
parties an identical list containing at least three
names;
Within 15 days after the receipt of this list, each party
may return the list to the appointing authority after
having deleted the name or names to which he ob­
jects and numbered the remaining names on the list
in the order of his preference;
After the expiration of the above period of time the
appointing authority shall appoint the sole arbitrator
from among the names approved on the lists returned
to it and in accordance with the order of preference
indicated by the' parties.

If for any reason the appointment cannot be made ac­
cording to this procedure, the appointing authority may
exercise its discretion in appointing the sole arbitrator.
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The appointing authority may require from either
party such information as it deems necessary to fulfil
its function.

APPOINTMENT OF THREE ARBITRATORS

Article 8
1. If three arbitrators are to be appointed, each

party shall appoint one arbitrator. The two arbitrators
thus appointed shall choose the third arbitrator who
will act as the president of the arbitral tribunal.

2. The presiding arbitrator shall be of a nationality
other than the nationality of the parties.

3. If within 15 days after the receipt of the claim­
ant's notification of the appointment of an arbitrator,
the respondent has not, by telegram or telex, notified
the claimant of the arbitrator he appoints, the claimant
shall:

(a) If the parties have previously designated an
appointing authority, request that authority to appoint
the second arbitrator,

(b) If the appointing authority previously desig­
nated is unwilling or unable to act as such, or if no
such authority has been designated by the parties, apply
for such designation to either of the authorities men­
tioned in article 7, paragraph 4.

The appointing authority may exercise its discretion in
appointing the second arbitrator.

4. If within 15 days after the appointment of the
second arbitrator the two arbitrators have not agreed
on the choice of the presiding arbitrator, the claimant
shall, by telegram or telex, propose to the respondent
the names of one or more persons, one of whom would
serve as the presiding arbitrator. The parties shall en­
deavour to reach agreement on the choice of the pre­
siding arbitrator within 30 days after the receipt by
the respondent of the claimant's proposal.

5. If on the expiration of this period of time the
parties have n,ot agreed on the, ch?ice of t~e pre.siding
arbitrator, or If before the expIratIOn of thIS perIod of
time the parties have concluded that no such agreement
can be reached, the presiding arbitrator shall be ap­
pointed by the appointing authority previously desig­
nated by the parties. If the appointing authority prev­
iously designated is u~willing or unable.to act as such,
or if no such authonty has been deSIgnated by the
parties the claimant shall, by telegram or telex, propose
to the ~espondent the names of one or more institutions
or persons, one 'of whom would serve as the appointing
authority. The parties shall e~d~avour to ~eac~ a~ree­
ment on the choice of the appomtmg authOrIty wIthm 15
days after the receipt by the respondent of the claimant's
proposal.

6. If on the expiration of this period of t~me !he
parties have not reached agreement on the deSIgnatIon
of the appointing authority, the claimant. shall apply
to either of the authorities mentioned in artIcle 7, para­
graph 4, for the de.signation of an ~ppointing. authority.
The authority applied to may reqUIre from eIther pro::ty
such information as it deems necessary to fulfil Its
function. It shall communicate to both parti:s the name
of the appointing authority designated by It. The ap-

pointing authority may require from either party such
information as it deems necessary to fulfil its function.

7. The claimant shall send to the appointing au­
thority a copy of the notice of arbitration, a copy of the
contract out of or in relation to which the dispute has
arisen, and a copy of the arbitration agreement if it is
not contained in the contract.

8. The appointing authority shall appoint the pre­
siding arbitrator in accordance with the provisions of
article 7, paragraph 6.

CHALLENGE OF ARBITRATORS

Article 9

1. Either party may challenge an arbitrator, includ­
ing a sole arbitrator or a presiding arbitrator, irrespec­
tive of whether such arbitrator was:

Originally proposed or appointed by him, or
Appointed by the other party or an appointing au­

thority, or
Chosen by both parties or by the other arbitrators,

if circumstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence.

2. The circumstances mentioned in paragraph 1 of
this article include any financial or personal interest
of an arbitrator in the outcome of the arbitration or a
family tie or any past or present commercial tie of an
arbitrator with a party or with a party's counselor
agent.

3. A prospective arbitrator shall disclose to those
who approach him in connexion with his possible ap­
pointment any circumstances likely to give rise to jus­
tifiable doubts as to his impartiality or independence.
An arbitrator, once appointed or chosen, shall disclose
such circumstances to the parties unless they have al­
ready been informed by him of these circumstances.

Article 10

1. The challenge of an arbitrator shall be made
within 30 days after his appointment has been com­
municated to the challenging party or within 30 days
after the circumstances mentioned in article 9 became
known to that party.

2. The challenge shall be notified to the other party
and to the arbitrator who is challenged. The notification
shall be in writing and shall state the reasons for the
challenge.

3. When an arbitrator has been challenged by one
party, the other party may agree to the challenge. The
arbitrator may also, after the challenge, withdraw from
his office. In both cases a substitute arbitrator shall
be appointed or chosen pursuant to the procedures ap­
plicable to the appointment or choice of an arbitrator
as provided in article 7 or 8.

Article 11

1. If the other party does not agree to the chal­
lenge and the challenged arbitrator does not withdraw,
the decision on the challenge will be made:

(a) When the· initial appointment was made by an
appointing authority, by that authority;
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(b) When the initial appointment was not made
by an appointing authority, but an appointing authority
has been previously designated, by that authority;

(c) In all other cases, by the appointing authority
to be designated in accordance with the provisions of
article 7 or 8.

2. If, in the cases mentioned under subparagraphs
(a), (b) and (c) of paragraph 1, the appointing au­
thority sustains the challenge, a substitute arbitrator
shall be appointed or chosen pursuant to the procedure
applicable to the appointment or choice of an arbitrator
as provided in article 7 or 8 except that, when this
procedure would call for the designation of an appoint­
ing authority, the appointment of the arbitrator shall be
made by the appointing authority which decided on the
challenge.

DEATH OR RESIGNATION OF AN ARBITRATOR; INCAPACITY
OF AN ARBITRATOR, OR HIS FAILURE TO ACT

Article 12
1. In the event of the death or resignation of an

arbitrator during the course of the arbitral proceedings,
a substitute arbitrator shall be appointed or chosen pur­
suant to the procedure applicable to the appointment
or choice of an arbitrator as provided in article 7 or 8.

2. In the event that an arbitrator is incapacitated or
fails to act, the procedure in respect of the challenge and
replacement of an arbitrator as provided in articles 10
and 11 shall apply.

3. If the sole or presiding arbitrator is replaced,
any hearings held previously shall be repeated. If any
other arbitrator is replaced, such prior hearings may
be repeated at the discretion of the arbitral tribunal.

PARTICULARS ON PROPOSED ARBITRATORS

Article 13
Where, in connexion with the appointment of arbitra­

tors, the names of one or more persons are proposed
by the parties or by an appointing authority, their full
names, addresses and their nationality shall be furn­
ished, together with, as far as possible, a description of
their qualifications for appointment as arbitrator.

SECTION III. ARBITRAL PROCEEDINGS

GENERAL PROVISIONS

Article 14
1. Subject to these Rules, the arbitrators may con­

duct the arbitration in such manner as they consider
appropriate, provided that the parties are treated with
equality and with fairness.

2. If either party so requests, the arbitrators shall
hold hearings for the presentation of evidence by wit­
nesses, including expert witnesses, or for oral argument.
In the absence of such a request, the arbitrators shall
decide whether to hold such hearings or whether the
proceedings shall be conducted solely on the basis of
documents and other written materials.

3. All documents or information supplied to the
arbitrators by one party shall at the same time be
communicated by that party to the other party.

PLACE OF ARBITRATION

Article 15

1. Unless the parties have agreed upon the place
where the arbitration is to be held, such place shall
be determined by the arbitrators.

2. The arbitrators may determine the locale of the
arbitrati?n within the country or city agreed upon by
the parhes. They may .hear witnesses and hold interim
meetings for consultation among themselves at any place
they deem appropriate, having regard to the exigencies
of the arbitration.

3. The arbitrators may meet at any place they deem
appropriate for the inspection of goods, other property
or documents. The parties shall be given sufficient notice
to enable them to be present at such inspection.

4. The award shall be made at the place of ar­
bitration.

LANGUAGE

Article 16

1. Subject to an agreement by the parties, the arbi­
trators shall, promptly after their appointment, deter­
mine the language or languages to be used in the pro­
ceedings. This determination shall apply to the statement
of claim, the statement of defence, and any further
written statements and, if oral hearings should take
place, to the language or languages to be used in such
hearings.

2. Arbitrators may order that any documents an­
nexed to the statement of claim or statement of defence,
and any supplementary documents or exhibits submitted
in the course of the proceedings, delivered in their orig­
inal language, shall be accompanied by a translation
into the language or languages agreed upon by the
parties or determined by the arbitrators.

STATEMENT OF CLAIM

Article 17

1. Within a period of time to be determined by the
arbitrators, the claimant shall communicate his state­
ment of claim in writing to the respondent and to each
of the arbitrators. A copy of the contract, and of the
arbitration agreement if not contained in the contract,
shall be annexed thereto.

2. The statement of claim shall include the follow-
ing particulars:

(a) The names and addresses of the parties;
(b) A statement of the facts supporting the claim;
(c) The points at issue;
(d) The relief or remedy sought.

The claimant may annex to his statement of claim all
documents he deems relevant or may add a reference
to the documents he will submit.

3. During the course of the arbitral proceedings,
the claim may, with the permission of the arbitrators,
be supplemented or altered, provided the respondent
is given the opportunity to exercise his right of defence
in respect of the change. 0
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STATEMENT OF DEFENCE

Article 18
1. Within a period of time to be determined by the

arbitrators, the respondent shall communicate his state­
ment of defence in writing to the claimant and to each
of the arbitrators.

2. The statement of defence shall reply to the par­
ticulars (b), (c) and (d) of the statement of claim
(article 17, para. 2). The respondent may annex to
his statement the documents on which he relies for his
defence or may add a reference to the documents he
will submit.

3. In his statement of defence the respondent may
make a counter-claim arising out of the same contract
or rely on a claim arising out of the same contract for
the purpose of a set-off.

4. The provisions of article 17, paragraph 2 and 3,
shall apply to a counter-claim and a claim relied on for
the purpose of a set-off.

PLEAS AS TO ARBITRATOR'S JURISDICTION

Article 19
1. The arbitrators shall have the power to rule on

objections that they have no jurisdiction, including any
objections with respect to the existence or validity of
the arbitration clause or of the separate arbitration
agreement.

2. The arbitrators shall have the power to deter­
mine the existence or the validity of the contract of
which an arbitration clause forms a part. For the pur­
poses of article 19, an arbitration clause which forms
part of a contract and which provides for arbitration
under these Rules shall be treated as an agreement in­
dependent of the other terms of the contract. A decision
by the arbitrators that the contract is null and void
shall not entail ipso jure the invalidity of the arbitration
clause.

3. A plea that the arbitrators do not have jurisdic­
tion shall be raised not later than in the statement of
defence or, with respect to a counter-claim, in the reply
to the counter-claim. If such a plea is raised at a later
stage, the arbitrators may nevertheless admit the plea,
provided the delay in raising it is justified under the
circumstances.

4. The arbitrators may rule on such a plea as a
preliminary question, or they may proceed with the ar­
bitration and rule on it in their final award.

FURTHER WRITTEN STATEMENTS; SUPPLEMENTARY
DOCUMENTS OR EXHIBITS

Article 20
1. The arbitrators shall decide what further written

statements, in addition to the statement of claim and
the statement of defence, shall be required from the
parties or may be presented by them, and shall fix the
periods of tim.e for communicating such statements.
However, if the parties agree on a further exchange of
written statements, the arbitrators shall receive such
statements.

2. If in the statement of defence a counter-claim is
raised, the arbitrators shall afford the claimant an op­
portunity to present a written reply to such claim•.

3. At any time during the arbitral proceedings the
arbitrators may require the parties to produce supple­
mentary documents or exhibits within such a period of
time as the arbitrators shall determine.

TIME-LIMITS

Article 21
The periods of time fixed by the arbitrators for the

communication of written statements should not ex­
ceed 45 days, and in the case of the statement of claim,
15 days. However, the arbitrators may extend the time­
limits if· they conclude that an extension is justified.

HEARINGS, EVIDENCE

Article 22
1. In the event of an oral hearing, the arbitrators

shall give the parties adequate advance notice of the
date, time and place thereof.

2. If witnesses are to be heard, at least 15 days
before the hearing each party shall communicate to the
arbitrators and to the other party the names and ad­
dresses of the witnesses he intends to present and the
language in which such witnesses will give their tes­
timony.

3. The arbitrators shall make arrangements for the
interpretation of oral statements made at a hearing
and for a verbatim record of the hearing if either is
deemed necessary by the arbitrators under the circum­
stances of the case,or if the parties have agreed thereto
and have communicated such agreement to the arbitra­
tors at least 15 days before the hearing.

4. Hearings shall be held in camera unless the par­
ties agree otherwise. With the consent of the parties,
the arbitrators may permit persons other than the
parties and their counselor agent to be present at the
hearing. The arbitrators may require the retirement of
any witness or witnesses during the testimony of other
witnesses. Arbitrators are free to determine the manner
in which witnesses are interrogated.

5. Evidence of witnesses may also be presented in
the form of written statements signed by them.

6. The arbitrators shall determine the admissibility,
relevance and materiality of the evidence offered.

INTERIM MEASURES OF PROTECTION

Article 23
1. At the request of either party, the arbitrators

may take any interim measures they deem necessary
in respect of the subject-matter of the dispute, including
measures for the conservation of the goods forming the
subject-matter in dispute, such as ordering their deposit
with a third person or the sale of perishable goods.

2. Such interim measures may be established in the
form of an interim award. The arbitrators shall be
entitled to require security for the costs of such meas­
ures.

3. A request for interim measures may also be ad­
dressed to a judicial authority. Such a request shall not
be deemed incompatible with the arbitration agreement,
or as a waiver of that agreement.'



Part Two. International commercial arbitration 165

EXPERTS

Article 24
1. The arbitrators may appoint one or more experts

to report to them, in writing, on specific issues to be
determined by the arbitrators. A copy of the expert's
terms of reference, established by the arbitrators, shall
be communicated to the parties.

2. The parties shall give the expert any relevant in­
formation or produce for his inspection any relevant
documents or goods that he may require of them. Any
dispute between a party and such experts as to the
relevance of the required information or production
shall be referred to the arbitrators for decision.

3. Upon receipt of the expert's report, the arbi­
trators shall communicate a copy of the report to the
parties who shall be given the opportunity to express,
in writing, their opinion on the report. A party shall
be entitled to examine any document on which the
expert has relied in his report.

4. At the request of either party the expert, after
delivery of the report, may be heard at a hearing where
the parties and their counselor agent shall have the
opportunity to be present and to interrogate the expert.
At this hearing either party may present expert wit­
nesses in order to testify on the points at issue. The
provisions of article 22 shall be applicable to such
proceedings.

FAILUTE TO SUBMIT A STATEMENT; ABSENCE OF A
PARTY

Article 25
1. If the claimant, within the period of time deter­

mined by the arbitrators under article 17, fails to
communicate his statement of claim, the arbitrators
may afford the claimant a further period of time to
communicate his statement of claim. If, within such
further period of time, he fails to communicate his
statement of claim without showing sufficient cause for
such failure, the arbitrators shall issue an order for
the discontinuance of the arbitral proceedings.

2. If the respondent, within the period of time
determined by the arbitrators under article 18, fails
to communicate his statement of defence without
showing sufficient cause for such failure, the arbitrators
may proceed with the arbitration.

3. If one of the parties fails to appear at a hearing
duly called under these Rules, without showing sufficient
cause for such failure, the arbitrators shall have power
to proceed with the arbitration, and such proceedings
shall be deemed to have been conducted in the presence
of all parties.

4. If one of the parties, after having been duly
notified, fails without showing sufficient cause, to sub­
mit documentary evidence when an award is to be
made solely on the basis of documents and other writ­
ten materials, the arbitrators may make the award on
the evidence before them.

WAIVER OF RULES

Article 26
A party who knows that any provision of, or require­

ment under, these Rules has not been complied with

and yet proceeds with the arbitration without promptly
stating his objection to such non-compliance, shall be
deemed to have waived his right to object.

SECTION IV. THE AWARD

FORM AND EFFECT OF THE AWARD

Article 27
1. In addition to making a final award, the arbitra­

tors shall be entitled to make interim, interlocutory,
or partial awards.

2. An award shall be binding upon the parties. An
award shall be made in writing and shall state the
reasons upon which it is based, unless both parties
have expressly agreed that no reasons are to be given.

3. When there are three arbitrators, an award shall
be n;mde by a majority of the arbitrators.

4. An award shall be signed by the arbitrators.
When there are three arbitrators, the failure of one
arbitrator to sign the award shall not impair the validity
of the award. The award shall state the reason for the
absence of an arbitrator's signature.

5. The award may only be made public with the
consent of both parties.

6. Copies of the award signed by the arbitrators
shall be communicated to the parties by the arbitra­
tors.

7. If the arbitration law of the country where the
award is made requires that the award be filed or
registered, the arbitrators shall comply with this require­
ment within the period of time required by that law.

APPLICABLE LAW

Article 28
1. The arbitrators shall apply the law designated

by the parties as applicable to the substance of the
dispute. Such designation must be contained in an
express clause, or unambiguously result from the terms
of the contract.

2. Failing such designation by the parties, the arbi­
trators shall apply the law determined by the conflict
of laws rules that the arbitrators deem applicable.

3. The arbitrators shall decide ex aequo. et bono
or as amiables compositeurs only if the parties have
expressly authorized the arbitrators to do so and the
arbitration law of the country where the award is to
be made permits such arbitration.

4. In any case, the arbitrators shall take into ac­
count the terms of the contract and the usages of the
trade.

SETTLEMENT OR OTHER GROUNDS FOR DISCONTINUANCE

Article 29
1. If, before the award is made, the parties agree on

a settlement of the dispute, the arbitrators shall either
issue an order for the discontinuance of the arbitral
proceedings or, if requested by both parties and ac­
cepted by the arbitrators, record the settlement in the
form of an arbitral award on agreed terms. The arbi­
trators are not obliged to give reasons for such an
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award. If, before the award is made, the continuance
of the arbitral proceedings becomes unnecessary or
impossible for any other reason, the arbitrators shall
inform the parties of their intention to issue an order
for the discontinuance of the proceedings. The arbi­
trators shall have the power to issue such an order
unless a party objects to the discontinuance.

2. The arbitrators shall, in the order for the dis­
continuance of the arbitral proceedings or in the arbitral
award on agreed terms, fix the costs of arbitration as
specified under article 33. Unless otherwise agreed to
by the parties, the arbitrators shall appportion the costs
between the parties as they consider appropriate.

3. Copies of the order for discontinuance of the
arbitral proceedings or of the arbitral award on agreed
terms, signed by the arbitrators, shall be communicated
by the arbitrators to the parties. Where an arbitral
award on agreed terms is made, the provisions of arti­
cle 27, paragraph 7, shall apply.

INTERPRETATION OF THE AWARD

Article 30
1. Within 30 days after the receipt of the award,

either party, with notice to the other party, may request
that the arbitrators give an interpretation of the award.
Such interpretation shall be binding on the parties.

2. The interpretation shall be given in writing
within 45 days after the receipt of the request, and
the provisions of article 27, paragraphs 3 to 7, shall
apply.
CORRECTION OF THE AWARD

Article 31
1. Within 30 days after the receipt of the award,

either party, with notice to the other party, may request
the arbitrators to correct in the award any errors in
computation, any clerical or typographical errors, or
any errors of similar nature. The arbitrators may
within 30 days after the communication of the award
make such corrections on their own initiative.

2. Such corrections shall be in writing, and the
provisions of article 27, paragraphs 6 and 7, shall
apply.
ADDITIONAL AWARD

Article 32
1. Within 30 days after the receipt of the award,

either party, with notice to the. ?ther party, may req~est

the arbitrators to make an addItIonal award as to claIms
presented in the arbitral proceedings but omitted from
the award.

2. If the arbitrators consider the request for an
additional award to be justified and consider that the
omission can be rectified without any further hearing
or evidence, they shall complete their award within 60
days after the receipt of the request.

3. When an additional award is made, the provi­
sions of article 27, paragraphs 2 to 7, shall apply.

COSTS

Article 33
1. The arbitrators shall fix the costs of arbitration

in their award. The term "costs" includes:
(a) The fee of the arbitrators, to be stated sepa­

rately and to be fixed by the arbitrators themselves;
(b) The travel and other expenses incurred by

the arbitrators;
(c) The costs of expert advice and of other as­

sistance required by the arbitrators;
(d) The travel expenses of witnesses, to the extent

such expenses are approved by the arbitrators;
(e) The compensation for legal assistance of the

successful party if such compensation was claimed
during the arbitral proceedings, and only to the extent
that the compensation is deemed reasonable and ap­
propriate by the arbitrators;

(I) Any fees charged by the appointing authority
for its services.

2. The costs of arbitration shall in principle be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties if they
consider that apportionment is reasonable.

DEPOSIT OF COSTS

Article 34
1. The arbitrators, on their appointment, may re­

quire each party to deposit an equal amount as an
advance for the costs of the arbitration.

2. During the course of the arbitral proceedings the
arbitrators may require supplementary deposits from
the parties.

3. If the required deposits are not paid in full
within 30 days after the communication of the re­
quest, the arbitrators shall notify the parties of the
default and give to either party an opportunity to make
the required payment.

4. The arbitrators shall render an accounting to
the parties of the deposits received and return any un­
expended balance to the parties.

2. Report of the Secretar~ Gener~l: revised draft set of arbitr!'ti01?" rules for optional use in ad. hoc
arbitration relating to mternabonal trade (UNCITRAL ArbItratIOn Rules) (addendum): commen·
tary on the draft UNCITRAL Arbitration Rules (A/CN.9/112/Add.l)~

SECTION I

Commentary on article 1
Introduction

1. The purpose of the UNCITRAL Arbitration
Rules is to facilitate arbitration of disputes arising out

* 12 December 1975.

of international trade transactions. This object is made
clear in the title: "International commercial arbitration
rules", and from certain provisions of the Rules ap­
propriate to international arbitration, such as the pro­
visions that a sole arbitrator and a presiding arbitrator
shall be of a nationality, other than that of the parties
(article 7, para. 1, and article 8, para. 2)..
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2. The Rules, however, do not include a provision
limiting their scope of application to the settlement of
disputes arising out of international trade transactions.
An attempt to so limit the scope of application of the
Rules by a provision in the Rules would present the
difficult problem of defining the term "international
trade transactions", and might open up new grounds
for challepges to arbitration.

3. Furthermore, it does not appear necessary to
have such a limiting provision. In the case of a uniform
law or convention which is applicable despite the ab­
sence of·· specific agreement between the parties as to
its applicability, the need to define the scope of applica­
tion is imperative. In contrast, since the Rules become
applicable only when the parties have entered into a
written agreement making them applicable, a clear indi­
cation of the intended scope of application of the Rules
is sufficient. The parties can then make the Rules appli­
cable to cases they consider appropriate.

4. The Rules also do not require that the arbitration
clause or separate arbitration agreement referring to
these Rules have an international character in that the
parties, when concluding it, must have their habitual
residence or their principal places of business in different
countries. Such a requirement would also give rise to
problems of interpretation and create additional grounds
for challenge to arbitration.

5. Another reason for the absence of a provision
in the Rules restricting their scope of application to
"international trade transactions" is the fact that the
Rules permit the parties, by written agreement, to
modify any provision in the Rules (article 2). When
the parties are given this option, a provision restricting
the scope of applicability of the Rules ceases to be
mandatory, since the parties can give to the Rules a
wider scope of application whenever they so desire.

6. These considerations have led to the result that
the scope of application of the Rules is not restricted
to the arbitration of disputes arising out of international
trade transactions. The parties can therefore also apply
the Rules in purely domestic cases, although the Rules
have been prepared with international trade transactions
in mind.

Paragraphs 1 and 4

7. Under paragraph 1, the Rules become applicable
by virtue of an agreement in writing which expressly
refers to the Rules. Writing is required in order to
avoid uncertainty as to whether the Rules have been
made applicable. The agreement may be concluded after
a dispute has arisen, or-the normal case-long before­
hand by an arbitration clause in a contract. Under
paragraph 4, the class of disputes that can be settled
in accordance with the Rules is defined in very wide
terms. The language of this paragraph is modelled on
that of article 1, paragraph 1, of the Convention on
the Limitation Period in the International Sale of
Goods, New York, 1974.

Paragraph 2

8. This paragraph makes it clear that a Govern­
ment, State agenl;:y, or State organization maybe party

to an arbitration clause or agreement which refers to
the Rules. The paragraph is modelled on article n,
paragraph 1, of the 1961 European Convention on
International Commercial Arbitration, which similarly
recognizes the right of legal persons, considered by the
law applicable to them as "legal persons of public law",
to conclude valid arbitration agreements.

Paragraph 3

9. This paragraph is substantially based on ar­
ticle II, paragraph 2, of the 1958 New York Conven­
tion on the Recognition and Enforcement of Foreign
Arbitratal Awards. However, in recognition of modern
business practices, provision has been made for an
exchange of telexes as a possible method of entering
into an arbitration clause or arbitration agreement. A
similar provision is found in article I, paragraph 2 (a)
of the 1961 European Convention on International
Commercial Arbitration.

Commentary on article 2

1. Under this article the parties may regulate the
course of the arbitral proceedings in the manner they
consider appropriate. The requirement that a modifica­
tion of the Rules must be in writing is intended to
create certainty as to the ambit of such a modification.

2. It may be noted that, under article 26, the
Rules can be modified by the behaviour of one party
if the other party does not promptly object to such
behaviour (implied waiver).

Commentary on article 3

Paragraph 1

1. The Rules provide for the glVlng of notices,
notifications, communications or proposals by one party
to the other at various stages in the arbitral proceedings,
within periods of time established under the Rules.
This paragraph specifies when such notices, notifica­
tions, communications or proposals are deemed to
have been received. The paragraph supplements the
rule contained in the first sentence of paragraph 2 of
this article with regard to the date on which a period
of time prescribed under the Rules commences to run.
The rule contained in paragraph I is modelled on ar­
ticle 14, paragraph 2 of the Convention on the Limita­
tion Period in the International Sale of Goods, New
York, 1974.

Paragraph 2

2. Several provisions in the Rules state that actions
described in such provisions shall or may be taken by
the parties or the arbitrators within a specified period
of time after the receipt of a notice, proposal, notifica­
tion or communication (e.g., article 6-after receipt
of 1.!0tice; article 7, paragraphs 2 and 3-after receipt
of proposal; article 8, paragraph 3-after receipt of
notification; article 10, paragraph I-after receipt of
communication). The first .sentence of this paragraph
specifies the day on which such period shall begin to
run, while the other· sentences concern the effect of
official holidays and non-business days. on the running
of the period.
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Commentary on article 4
Paragraphs 1 and 3

1. The notice to be given under paragraph 1 is
intended to inform the respondent of the fact that
arbitration proceedings have been. initiated for the
purpose of asserting a claim against him. Similar provi­
sions appear in article 3 of the ECE Arbitration Rules,
article II, paragraph 3 of the ECAFE Arbitration
Rules, section 7 of the Commercial Arbitration Rules
of the American Arbitration Association, and section 7
of the Rules of Procedure of the Inter-American Com­
mercial Arbitration Commission.

2. The information required to be included in the
notice under subparagraphs (b), (c), (d) and (e) of para­
graph 3 will acquaint the respondent with the partic­
ulars of the claim and enable him to decide on his
future course of action, e.g., whether the claim should
be contested, and if contested, the identity of the person
he should choose or appoint as arbitrator. Subpara­
graph (f) enables the claimant to take at this stage a
step which may be necessary to carry forward the
arbitral proceedings, i.e., to suggest whether the arbitral
tribunal should be composed of one or three arbitrators.
Paragraph 2

3. The time of commencement of arbitral proceed­
ings may have relevance to the question whether provi­
sions on prescription of rights or limitation of actions
under national law are operative in relation to the
dispute or disputes submitted to arbitration. This para­
graph lays down a rule as to the time arbitral proceed­
ings are deemed to commence. This rule is modelled
on that contained in article 14, paragraph 2, of the
Convention on the Limitation Period in the Interna­
tional Sale of Goods, New York, 1974.

Commentary on article 5
1. This article gives a party the right to be repre­

sented by a counselor agent upon the communication
of the name and address of such person to the other
party. The right to be represented by an agent is also
recognized in article 30 of the ECE Arbitration Rules,
article VI, paragraph 8 of the ECAFE Arbitration
Rules, section 21 of the Commercial Arbitration Rules
of the American Arbitration Association, section 20
of the Rules of Procedure of the Foreign Trade Arbitra­
tion Commission at the USSR Chamber of Commerce,
and article 15, paragraph 5 of the Rules of Conciliation
and Arbitration of the International Chamber of Com­
merce.

2. Such representation may take place at any stage
of the arbitral proceedings, including any hearing called
by the arbitrators (e.g., under article 14, para. 2) or
any meeting convened by the arbitrators for the inspec­
tion of goods (under article 15, para. 3). The com­
munication of the name of the counselor agent is
necessary so as to assure the other party that such
counselor agent possesses the requisite authority to
act on behalf of the party whom he claims to represent.

3. The second sentence of this article has been
added in recognition of the fact that, in arbitration
practice, the requisite authority always exists and need
not be expressly communicated when a counselor
agent acts in the manner described therein. A similar
provision appears in section 21 of the Commercial

Arbitration Rules of the American Arbitration Associa­
tion.

SECTION II

Commentary on article 6
1. Early agreement by the parties to an arbitration

clause or arbitration agreement on the number of
a~bi~rat~rs will ac<:elerate ~he arbit!al proceedings by
ehmmatmg the pepod of tune speCIfied under this ar­
ticle within which parties must endeavour to reach
agreement on such number. The introduction to the
Rules (A/CN.9/112, para. 16) recommends that an
arbitration clause or separate arbitration agreement
concluded by the parties should be supplemented, when­
ever possible, by an agreement as to the number of
arbitrators.

2. Since it is normal practice to have three arbitra­
tors in the arbitration of disputes arising out of inter­
national trade transactions, this article specifies that
there shall be three arbitrators if the parties fail to
reach agreement on this question. A similar provision
as to the number of arbitrators is contained in section 8
of the Rules of Procedure of the Foreign Trade Arbi­
tration Commission at the USSR Chamber of Com­
merce, and article 4 of the ECE Arbitration Rules.

3. The IS-day period specified in the article is
considered to be sufficient to allow the parties to com­
municate with each other and reach agreement as to
the desired number of arbitrators.

4. The question has been examined as to whether
this article should contain a provision stating that, even
where parties faU to reach agreement on the number of
arbitrators within the IS-day period specified in this
article and the arbitral tribunal, therefore, is to consist
of three members, the parties have the right to agree
subsequently that there shall be a single arbitrator.
It is considered that no express provision to this effect
is needed, since the desired result may be obtained by
the parties agreeing in writing to modify this article in
accordance with article 2.

Commentary on article 7

Paragraph 1
1. The requirement that a sole arbitrator shall be

of a nationality other than that of the parties is designed
to further a desired objective, namely, that the sole
arbitrator shall be impartial in the performance of his
duties. A similar requirement is contained in article 2,
paragraph 6 of the Rules of Conciliation and Arbitration
of the International Chamber of Commerce. Cases may
arise, however, where both parties have complete con­
fidence in the impartiality of a proposed sole arbitrator
of the nationality of one or both parties. In such cases
the parties can appoint that person as the sole arbitrator,
after agreeing in writing to modify this paragraph in
accordance with article 2.
Paragraph 2

2. The provision within this paragraph reqUlrmg
the claimant to make his proposal by telegram or telex
is imposed with a view to accelerating the arbitral
proceedings. It is considered that 30 days is a period
of time of sufficient length for the parties to com­
municate with each other and endeavour to reach agree­
ment on the identity of the sole arbitrator.
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Paragraph 3

3. If, before the expiration of the 30 days specified
in paragraph 2 of this article, the parties conclude
that they cannot agree on the identity of the sole arbi­
trator, there would be an unwarranted delay in the
arbitral proceedings if the parties were nevertheless
compelled to await the expiration of the comparatively
long period of 30 days before applying to a previously
designated appointing authority, or before endeavouring
to reach agreement on an appointing authority in cases
where there has been no previous designation. This
paragraph therefore provides that the appropriate step
can be taken immediately after the parties have con­
cluded that they cannot agree.

4. Since a previous designation by the parties of
an appointing authority will accelerate arbitral pro­
ceedings which reach the stage covered by this para­
graph, the introduction to the Rules (A/CN.9/112,
para. 15),* recommends that an arbitration clause
or separate arbitration agreement concluded by the
parties should be supplemented by an. agreement be­
tween the parties designating an appointing authority.

5. Although the parties may not have sufficient
confidence in the same individual whom they could
choose as the sole arbitrator, they may have sufficient
confidence in the ability of an impartial appointing
authority to make a suitable appointment. This para­
graph, therefore, requires the parties, when they have
not previously designated an appointing authority, to
endeavour to reach agreement on the choice of such
an authority. The specified period of time within which
they must endeavour to reach agreement is 15 days,
in contrast to the period of 30 days specified in para­
graph 2 of this article for reaching agreement on the
choice of a sole arbitrator. It is considered that this
shorter period is justified by the fact that the number
of possibilities which are likely to be examined by the
parties when endeavouring to reach agreement on the
choice of an appointing authority is likely to be smaller
than would be the case when they are endeavouring
to reach agreement on the choice of a sole arbitrator.
Paragraph 4

6. If, in the circumstances described in paragraph 3
of this article, the parties have not succeeded in desig­
nating an appointing authority who would appoint the
sole arbitrator, the claimant can under this paragraph
apply to one of the institutions mentioned in subpara­
graphs (a) and (b) in order to secure the designation
of an appointing authority.
Paragraph 5

7. The obligation to send to the appointing author­
ity the documents described in this paragraph is imposed
on the claimant in order to ensure that the appointing
authority will have the information necessary to enable
it to select an arbitrator qualified to deal with the
dispute in question.
Paragraph 6

8. The list-procedure to be followed under this
paragraph is contained in the arbitral rules of certain
arbitral institutions, e.g., section 12 of the Rules of
Procedure of the Inter-American Commercial Arbitra­
tion Commission; section 12 of the Commercial Arbi-

*Reproduced in this volume, part two, Ill, I, supra:

tration Rules of the American Arbitration Association;
and article 9 of the Rules of the Netherlands Arbitra­
tion Institute. The advantage of this procedure is that
it gives the parties, who failed to agree on the appont­
ment of the sole arbitrator, some indirect influence
over the ultimate appointment by permitting them to
express their preferences and objections with regard
to t~e names communicated by the appointing au­
thonty.

9. Examples of. cases in which the penultimate
sente~ce of this para~raph becomes applicable because
the lIst-procedure falls to produce the desired result
are: the failure of one or both parties to return a list·
objections by one or both parties to all the names o~
the list; and failure by the parties to reach common
agreement with regard to any person on the list.

Commentary on article 8
Paragraph 1

1. This paragraph specifies the usual procedure for
the appointment of arbitrators where the arbitral tri­
bunal is to consist of three arbitrators. Under this par­
agraph, read together with paragraph 4 of this article,
the right to choose the presiding arbitrator is given in
the first instance to the arbitrators, and not to the
parties. This solution is in conformity with current
practice in the arbitration of commercial disputes. Sim­
ilar provision are contained in article II, paragraph 3 (b)
of the ESCAP (formerly ECAFE) Arbitration Rules,
and article 3 (b) of the ECE Arbitration Rules.
Paragraph 2

2. The impartiality of the presiding arbitrator is
of special importance in an arbitral tribunal consisting
of three arbitrators since the other two arbitrators are
normally appointed directly by the parties. The require­
ment that the presiding arbitrator be of a nationality
other than the nationality of the parties is intended to
further the objective that the presiding arbitrator be
impartial. A similar provision is contained in article 2,
paragraph 6, of the Rules of Conciliation and Arbitra­
tion of the ICC. Cases may arise, however, where the
two party-appointed arbitrators, or the parties, have
complete confidence in the impartiality of a proposed
presiding arbitrator of the nationality of one or both
parties. In such cases that person may be appointed as
the presiding arbitrator after the parties have agreed
in writing to modify the requirement of nationality,
in accordance with article 2.
Paragraph 3

3. This paragraph provides a procedure whereby
the arbitral proceedings can be continued despite the
failure of the respondent to appoint his arbitrator. In
such a case, the appointing authority, at the request of
the claimant, appoints the second arbitrator in the place
of the respondent, and does so at its discretion.

4. Since a previous designation by the parties of
an appointing authority will accelerate the arbitral pro­
ceedings in the circumstances under consideration, the
introduction to the Rules (A/CN.9/112, para. 115),*
recommends that an arbitration clause or separate arbi­
tration agreement concluded by the parties should be
supplemented by an agreement between the parties
designating an appointing authority.

* Reproduced in this volume, part two, ill, 1, supra.
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Paragraph 4
5. The provision in this paragraph requiring the

claimant to make his proposal by telegram or telex is
intended to secure the acceleration of the arbitral
proceedings. It is considered that 30 days is a period
of time of sufficient length for the parties to com­
municate with each other and endeavour to reach agree­
ment on the identity of the presiding arbitrator.
Paragraph 5

6. This paragraph is identical with paragraph 3 of
article 7, except that that paragraph applies to the
choice of a sole arbitrator, while this paragraph applies
to the choice of a presiding arbitrator. Subject to this
difference in the scope of application of this paragraph,
the comments made in relation to paragraph 3 of ar­
ticle 7 also apply to this paragraph.
Paragraph 6

7. The comments made in relation to paragraph 4
of article 7 are also applicable to this paragraph.
Paragraph 7

8. This paragraph is identical with paragraph 5
of article 7, and the comments made in relation to par­
agraph 5 of article 7 are also applicable to this para­
graph.
Paragraph 8

9. The comments made in relation to paragraph 6
of article 7 are applicable to this paragraph, i.e., the
appointing authority shall appoint the presiding arbitra­
tor by following the list-procedure provided for in that
paragraph.

Commentary on article 9
1. Although this article specifies the categories of

arbitrators who can be challenged, and the grounds
for challenge, it should be noted that the provisions
contained in this article are subject to the mandatory
rules relating to these issues contained in the applicable
national law.
Paragraph 1

2. Under this paragraph, either party may challenge
any arbitrator who was chosen or appointed under
these Rules, irrespective of the method of choice or
appointment. The paragraph also lays down a single
ground for challenge of all categories of arbitrators.
Since this ground for challenge has general application,
it may be noted that a party-appointed arbitrator on
a 3-member arbitral tribunal can be challenged on the
ground that circumstances exist that give rise to justi­
fiable doubts as to such arbitrator's impartiality or
independence, even if such doubts are due to his
relationship to the party who appointed him. The provi­
sions contained in this paragraph are modelled on sim­
ilar provisions contained in article 6 of the ECE Arbi­
tration Rules, and article III, paragraph 1, of the
ESCAP (formerly ECAFE) Arbitration Rules.
Paragraph 2

3. This paragraph sets forth a list, which is not
exhaustive, of circumstances constituting grounds for
challenge under paragraph 1. Proof of the existence of
a circumstance would disqualify an arbitrator, even
though no doubt in fact existed as to the impartiality
and independence of the arbitrator concerned. This
list also. serves to draw the attention of the parties to

typical cases which fall within the general ground of
challenge specified in paragraph 1. Paragraph 11 of
the Rules of Procedure of the Inter-American Com­
mercial Arbitration Commission, and section 18 of
the Commercial Arbitration Rules of the American
Arbitration Association also contain provisions spec­
ifying that the financial or personal interest of an arbi­
trator is a ground for his disqualification.
Paragraph 3

4. Since no one knows better than a prospective
arbitrator himself whether circumstances exist which
are likely to disqualify him, this paragraph imposes an
obligation on him to disclose such circumstances at the
earliest stage at which disclosure is possible. Such dis­
closure is likely to prevent the appointment of arbitra­
tors who may later be challenged successfully Thus the
interruption of the course of arbitral proceedings result­
ing from a challenge is avoided.

5. This provision is modelled on similar provisions
contained in paragraph 17 of the Rules of Procedure
of the Inter-American Commercial Arbitration Com­
mission and section 18 of the Commercial Arbitration
Rules of the American Arbitration Association. As an
appointment may take place despite such disclosure
by a prospective arbitrator, an obligation is also imposed
on an arbitrator upon appointment to disclose circum­
stances likely to disqualify him to parties to whom there
had been no prior disclosure. The result of the latter
rule, combined with the time-limit for a challenge
imposed by paragraph 1 of article 10, is that most
challenges are likely to be made at an early stage of
the arbitral proceedings, when they will cause less
disruption of the course of the arbitral proceedings.

Commentary on Article 10

Paragraph 1

1. Challenge of an arbitrator results in an inter­
ruption of the course of arbitral proceedings, and a
successful challenge will result in a serious interruption
arising from the need to appoint a substitute arbitrator
and the possible need to repeat hearings held prior to
such challenge (para. 3 of article 12). It is therefore
desirable that challenges, if any, should be made at
the earliest possible stage in the arbitral proceedings.
The time-limit of 30 days imposed by this paragraph
seeks to achieve this objective.

2. The first 3D-day period mentioned in this par­
agraph will apply when the ground for the challenge
was already known to the challenging party at the time
notice of the appointment of the arbitrator who may
be challenged was communicated to such party. The 30­
day period mentioned thereafter applies if the ground
for the challenge becomes known to the challenging
party subsequent to such communication.

3. A party who has a right of challenge may waive
such right. A waiver will take place automatically when
no challenge is made within the applicable 3D-day period
specified in this paragraph.
Paragraph 2

4. The notice of the challenge required under this
paragraph enables, inter alia, the other party to decide
whether he is to agree to the challenge, and the chal­
lengedarbitrator to decide whether he is to withdraw
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Commentary on article 13

1. This article applies to all instances where the
names of persons who may be appointed as arbitrators
are proposed by one party to the other party, or by an
appointing authority to both parties. Such proposals
may concern the appointment of the sole arbitrator
(article 7, paras. 2 and 6) or the appointment of the
presiding arbitrator (article 8, paras. 4 and 8).

2. This article is designed to ensure that, when
these Rules provide that a party may be involved in
the process of selecting an arbitrator, he will be pro­
vided with information as to the name, nationality and

Paragraph 1

Subparagraph (a)
1. An appointing authority which has appointed

an arbitrator in accordance with the provisions of ar­
ticle 7 or 8 of the Rules is a neutral third party. Such
authority is therefore an appropriate tribunal to decide
on the challenge of the arbitrator it had appointed.

Subparagraph (b)
2. An appointing authority designated by the par­

ties would have been so designated because the parties
considered that such authority was impartial. Such
authority is therefore an appropriate tribunal to decide
on the challenge of an arbitrator, although it had not
appointed the arbitrator concerned.

Subparagraph (c)
3. When subparagraphs (a) and (b) do not apply,

subparagraph (c) provides for the designation of an
appointing authority in accordance with the provisions
of article 7 or 8 to decide on the challenge. The pro­
visions of article 7 will apply to such designation if
the challenged arbitrator is a sole arbitrator; the pro­
visions of article 8, paragraph 3 will apply if the chal­
lenged arbitrator is a party-appointed arbitrator; and
the provisions of article 8, paragraphs 5 and 6 will
apply if the challenged arbitrator is a presiding ar­
bitrator.
Paragraph 2

4. When an arbitrator loses his office by reason
of a challenge being sustained, the application of the
provisions contained in this paragraph will result in a
substitute arbitrator being appointed or chosen pur­
suant to the procedures applicable under article 7 or 8
to the appointment or choice of the particu~ar type of
arbitrator (i.e., sole, presiding, C?r party-appOll1;ted) who
has lost his office. With the object of preventmg delay
in the course of the arbitral proceedings, this paragraph
modifies the procedures applicable under article 7 o~ 8
by providing that, where such procedures. would reqUIre
the designation of an appointing autho!"lty for the ~p­
pointment of an arbitrator, the appomtmg authonty
which decided on the challenge under paragraph 1 shall
make the appointment.

Commentary on article 12
1. Rules governing arbitral proceedings generally

provide for the replacement of arbitrators on the follow-

from his office, as provided in paragraph 3 of this ar- ing grounds: death of an arbitrator; inability of an ar-
ticle. bitrator to perform his functions due to his physical or
Paragraph 3 mental incapacity; unwillingness to perform the func-

5. If the other ,party agrees to the challenge, the tions required of an arbitrator; or resignation by an
arbitrator from his office.challenged arbitrator is removed from office, irrespective

of the view of the challenged arbitrator, or of the view Paragraph 1
of the appointing authority who may have appointed 2. Under paragraph 1, on the death or resignation
such arbitrator, as to the validity of the challenge. from office of an arbitrator, the substitute arbitrator is

6. When an arbitrator loses his office under the selected according to the procedure that, under these
circumstances described in this paragraph, the applica- Rules, applies to the appointment or choice of the ar-
tion of the provisions contained therein will result in bitrator who is to be replaced. Therefore, if a sole
a substitute arbitrator being appointed or chosen pur- arbitrator is. to be replaced, the provisions of article 7
suant to the procedures applicable under article 7 apply, and the relevant provisions of article 8 govern
or 8 to the appointment or choice of the particular the replacement of a party-appointed arbitrator or of a
type of arbitrator (Le., sole, presiding or party-ap- presiding arbitrator.
pointed) who has lost his office.

Paragraph 2
Commentary on article 11

3. This paragraph applies to the challenge and re-
placement of arbitrators on the ground of incapacity
or failure to perform the functions of an arbitrator, the
procedures governing the challenge and replacement of
arbitrators under articles 10 and 11 of these Rules.
Consequently, the party who alleges that an arbitrator
is incapacitated or has failed to act must notify the
arbitrator concerned and the other pary of this chal­
lenge. Upon receipt of this notification, the other party
may agree to the removal of the challenged arbitrator
or the arbitrator may decide to withdraw from his office;
in all other cases, pursuant to the procedures laid down
in article 11, the appropriate appointing authority will
have to decide on the validity of the challenge made
against the arbitrator.

4. When an arbitrator loses his office on the ground
of incapacity or of failure to act, regardless of whether
such loss of office resulted from the agreement of the
other party to the charge, the withdrawal of the arbitra­
tor from his office, or the decision of an appointing
authority, a sole arbitrator shall be replaced in accord­
ance with the provisions of article 7 of these Rules,
and a party-appointed or presiding arbitrator in accord­
ance with the relevant provisions of article 8.

Paragraph 3
5. In recognition of the special role that is played

in arbitral proceedings by the sole or presiding arbitra-
tor, this paragraph provides that when such an arbitrator
is replaced, all hearings that were held previously must
be repeated. When a party-appointed arbitrator is re­
placed, following the appointment of the substitute ar­
bitrator, the arbitral tribunal has discretion to decide
whether any or all prior hearings shall be repeated.
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* Reproduced in this volume, part two, III, 1, supra.
1 It is suggested that the following revised text should reo

place the text of article 16, para. 1, reproduced in A/CN.9/
112. The revision consists of the addition of the words in
italics:

"I. Subject to a prior agreement by the parties, the ar­
bitrators shall, promptly after their appointment, determine,
after consultation with the parties, the language or languages
to be used in the proceedings".

SECTION III

Commentary on article 14

Paragraph 1

1. Following closely the wording of article 1~ in
the ECE Arbitration Rules, this paragraph pr?vIdes
that in the absence of an agreement by the partle~ on
the place of arbitration, such place shall be de!ermmed
by the arbitrators. The agreement of the partIes as to

Paragraph 1

1. Article 14 contains provisions concerning the
conduct of the arbitral proceedings by the arbitrators.
Since flexibility during the proceedings and reliance on
the expertise of the arbitrators are two of the hallmarks
of arbitration, paragraph 1 gives the arbitrators the
power to regulate the conduct of the proceedings, pro­
vided that both parties "are treated with equality and
with fairness".
Paragraph 2

2. Under this paragraph the arbitrators must, if
either party so requests, hold hearings for the presenta­
tion of evidence by witnesses or for oral argument by
the parties or their counsel. If neither party requests
the holding of hearings, the arbitrators may never~heless

decide to hold hearings to hear the presentation of
evidence by witnesses or to hear oral argument by the
parties or their counsel.

3. Under this paragraph, the arbitrators are not
given the power to refuse to hear evidence that a party
wishes to present by witnesses, on the ground that
such evidence would be immaterial or irrelevant to the
resolution of the dispute. Even in a case where the
arbitrators decide to conduct the proceedings "solely
on the basis of documents and other written materials",
they may, under paragraph 3 of article 15, arrange for
the inspection of goods, other property or documents.

4. It may be noted that on the question of hearings,
article 14, paragraph 2, adopts ~ middle course ~etw:en
the differing approaches taken m the ECE ArbItration
Rules and the ECAFE Arbitration Rules. Under the
ECE Arbitration Rules (article 23), hearings will be
held unless the parties agree that the arbitrators may
render an award based solely on documentary evidence.
Under the ECAFE Arbitration Rules (article VI, para­
graph 5), normally proceedings are !o be conducted
solely on the basis of documents, subject to an agree­
ment to the contrary by the parties or a decision to the
contrary by the arbitrators. Under these rules, the ar­
bitrators determine in principle how to conduct the ar­
bitration, but they must hold hearings if one party so
requests.
Paragraph 3

5. This paragraph, based on the rule found in arti­
cle VI, paragraph 2, of the ECAFE ~rbitrati?n Rules,
is intended to ensure that each party IS fully mformed,
at the same time as the arbitrators, of the contents of
documents and information furnished by the other party
to the arbitrators during the arbitral proceedings.

Commentary on article 15

qualifications of persons proposed as arbitrators by the the place of arbitration may be contained in the arbitra-
other party or by an appointing authority. tion clause (e.g., the model arbitration clause at para­

graph 20 of the introduction to these Rules (AjCN.9
112)* and the ECE model form of arbitration clause
make provision for an agreement by the parties as to
the place of arbitration), in the separate arbitration
agreement, or in a later agreement by the parties. If the
agreement by the parties as to the place of arbitration
is arrived at on a later date, it need not be in writing,
but must be communicated to the arbitrators.
Paragraphs 2 and 3

2. These paragraphs preserve some freedom for
the arbitrators in determining the locale of arbitral
proceedings, even in cases where the parties have
agreed upon the country or city that will be the place
of arbitration. This limited flexibility is necessary so
that the arbitrators can perform certain functions, e.g.
hear witnesses or inspect goods, at locales that are
appropriate, having regard to the exigencies of the
particular arbitration.
Paragraph 4

3. Paragraph 4 of this article is useful, since, when
issues arise concerning the enforceability of arbitral
awards or the requirements as to the form of such
awards, reference is on some occasions made to the
national law of the "place of arbitration" and on other
occasions to the national law of the "country where
the award was made" (see e.g. article V, paragraph 1,
subparagraphs (a), (d) and (e) of the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).

Commentary on article 16

1. This article resolves the problems of language
that may arise in international arbitrations, where the
parties, arbitrators and witnesses often have differing
language backgrounds. It is desirable that the agree­
ment of the parties, or in its absence the determination
by the arbitrators, as to the language or languages to
be used should be arrived at as early as possible.
Paragraph 11

2. Under this paragraph, the parties may agree on
the language or languages that will be used in a par­
ticular arbitral proceeding. This agreement may be con­
tained in the arbitral clause or separate arbitration
agreement, or may be reached at some time before or
even after the commencement of the arbitral proceed­
ings. (See article 4, para. 2, as to the date on which
arbitral proceedings are deemed to commence.) How­
ever this faculty can no longer be exercised if the
arbitrators have been appointed and, despite a request
by the arbitrators, the parties fail to reach an agree­
ment on the language or languages to be used. In the
absence of an agreement by the parties, the arbitrators
will determine the language or languages to be used
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in the proceedings, taking into account the exigencies
of the arbitration.
Paragraph 2

3. Under paragraph 1, the agreement of the parties
or the determination by the arbitrators governs the
language to be used at any oral hearings, as well as
the language in which written communications and
statements are to be made. Where documents are sub­
mitted in a language that is not the language agreed
to by the parties or determined by the arbitrators, the
arbitrators, under paragraph 2, may order the party
concerned to accompany such documents by a transla­
tion in the language or languages of the arbitration.

Commentary on article 17

1. The "statement of claim", which is dealt with in
this article, must be distinguished from the "notice
of arbitration" governed by article 4 of these Rules.
The "notice of arbitration" serves the function of in­
forming the respondent that the claimant is submitting
to arbitration a dispute arising out of a contract be­
tween them. The date of delivery of this notice marks
the commencement of the arbitral proceedings and
sets in motion the machinery for the choice or appoint­
ment of the arbitrators. This notice also sets forth,
inter alia, the general nature of the claim, an indication
of the amount involved, and the relief or remedy sought
by the claimant. The information contained in the
"notice of arbitration" will help the parties,or the
appointing authority, as the case may be, in the selec­
tion of arbitrators. On the other hand, the "statement
of claim" is communicated only after the arbitrators
have been chosen or appointed. It is the first written
statement in a possible series of such statements by
which the parties endeavour to state and substantiate
their positions regarding the dispute (see articles 18
and 20).

2. The arbitrators may, in some cases, have re­
ceived a copy of the notice of arbitration before their
appointment( e.g. if they asked to see it before deciding
whether or not to agree to serve as arbitrators), or soon
after their appointment. However, article 4 contains no
requirement that the "notice of arbitration" be sent to
the arbitrators upon their appointment.
Paragraph 1

3. The first document that the claimant must com­
municate to the arbitrators is the "statement of claim"
governed by this article. Paragraph 1 provides that the
claimant must communicate his statement of claim, in
writing, to the resJ?ondent and to each of the arbitra­
tors. In order to apprise the arbitrators of the scope
of their jurisdiction and of the frame of reference for
the dispute, this paragraph requires that a copy of the
contract and of any separate arbitration agreement be
annexed to the statement of claim.

4. It should be noted that, while article 17, para­
graph 1, requires that the statement of claim shall be
communicated "within a period of time to be deter­
mined by the arbitrators", article 21 provides that
normally this period of time should not exceed 15 days.
Paragraph 2

5. This paragraph describes the information that
must be contained in the statement of claim. Although

in his statement of claim the claimant is obliged to
include "a statement of the facts supporting the claim",
he is not required to annex the documents which he
deems relevant and on which he intends to rely. Para­
graph 2, however, states that, should he wish to do so,
a claimant may annex to his statement of claim a list
of the documents he intends to submit in support of
his claim or he may even annex the relevant documents
themselves. It is believed that, since claimants are gen­
erally interested in t4e resolution of the dispute sub­
mitted to arbitration as quickly as possible, they will
in a large number of cases annex to their statements
of claim the documents or copies of the documents on
which they intend to rely. In cases where the claimant
does annex a list of such documents or copies of the
documents themselves, he is not precluded from sub­
mitting additional or substitute documents at a later
stage in the arbitral proceedings, in the light of the
position taken by the respondent in his statement of
defence.
Paragraph 3

6. Under this paragraph, the statement of claim
may be supplemented or altered by the claimant, pro­
vided that the arbitrators in their discretion permit the
change to be made and, further, that the respondent
is given an opportunity to reply to the claim as mod­
ified.

Commentary on article 18

Paragraph 1

1. Under the provisions of this paragraph, the
statement of defence must be communicated by the
respondent to the claimant and to each of the arbitra­
tors "within a period of time to be determined by the
arbitrators". It should be noted that under article 21
of these rules, the time-limits established by arbitrators
for the communication of written statements should
normally not exceed 45 days.
Paragraph 2

2. This paragraph is designed to ensure that the
statement of defence responds to the information that
is required to be included in the statement of claim
under the provisions of subparagraphs (b), (c) and (d)
of paragraph 2 of article 17. In addition, the respondent
has the option (similar to the option given to the
claimant under article 17, para. 2) of annexing the
documents or copies of the documents on which he
intends to rely for his defence or of including a refer­
ence to such documents, without prejudice to his right
to present additional or substitute documents at a later
stage in the arbitral proceedings.
Paragraph 3

3. This paragraph permits the respondent to assert
in his statement of defence claims arising out of the
same contract as the one on which the claim made in
the statement of claim was based. Such claims may be
asserted either as counterclaims or as set-off.

4. Although, under this paragraph, a claim asserted
as a counterclaim or set-off must arise out of the same
contract as the claim made in the statement of claim,
the parties may agree, under special circumst~nces,

that the respondent may assert as a counterclaun or
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set-()ff a claim that did not arise out of the same con­
tract as the claim raised in the statement of claim,
such as where disputes arising out of other contracts
are also referred to arbitration under these Rules. Pur­
suant to article 2 of these Rules, such agreement of the
parties would have to be in writing.
Paragraph 4

5. This paragraph makes it clear that the provisions
of article 17 relating to the required contents of the
statement of claim and to the possibility of supplement­
ing or altering claims apply also to counterclaims and
to claims relied on as set-off.

Commentary on article 19
1. This article empowers the arbitrators to rule on

objections to their jurisdiction to decide the particular
dispute that is before them. Similar provisions may be
found, e.g., in article V, paragraph 3 of the 1961
European Convention on International Commercial
Arbitration; article 41, paragraph 1 of the 1965 Wash­
ington Convention on the Settlement of Investment
Disputes between States and Nationals of Other States;
article 18, paragraph 1 of the Uniform Law annexed
to the 1966 European Convention Providing a Uniform
Law on Arbitration; article VI, paragraph 3 of the
ECAFE Arbitration Rules; and article 18 of the ECE
Arbitration Rules.

2. It should be noted that, although article 19 does
not state expressly that rulings by the arbitrators as
to their jurisdiction are subject to judicial supervision
and control, it is clear that these rulings are subject
to such supervision and control, exercised in accord­
ance with the mandatory provisions of the applicable
national law.
Paragraph 1

3. This paragraph gives the arbitrators power to
rule on objections to their jurisdiction and provides
specifically that objections based on a denial of the
existence or validity of the arbitration clause or sep­
arate arbitration agreement are included among the ob­
jections to their jurisdiction on which the arbitrators
are empowered to rule. Objections with respect to the
existence or validity of the arbitration clause or of the
separate arbitration agreement may be based, amongst
others, on any of the following grounds: non-existence
or lapsing; nullity, including nullity resulting from the
fact that under the applicable arbitration law the sub­
ject-matter of the dispute may not be submitted to
settlement by arbitration; and claims that the partic­
ular dispute does not fall within the scope of the par­
ties' agreement to submit certain specified disputes to
arbitration.

4. Objections as to the existence or validity of the
arbitration clause or of the separate arbitration agree­
ment constitute allegations that the arbitrators were
not validly authorized to function as arbitrators. Other
objections, e.g. that the arbitrators exceed their terms
of reference at some point during the arbitral proceed­
ings or that they failed to comply with a material pro­
vision in the arbitration clause or in the separate
arbitration agreement, are only allegations that the
arbitrators lacked jurisdiction to take some particular
action and do not involve allegations to the effect that

the arbitrators could not serve at all in that capacity.
Paragraph 1 of article 19 is designed to cover all ob­
jections to the jurisdiction of the arbitrators, irrespec­
tive of the grounds for, and extent of, such objections.
Paragraph 2

5. This paragraph establishes the separability of
the arbitration clause from the contract of which the
arbitration clause forms a part. It authorizes the arbi­
trators to determine the existence or validity of such a
contract, but makes it clear that the invalidity of the
arbitration clause does not necessarily follow from a
finding that the main contract is invalid. A similar pro­
vision may be found in article 18 of the Uniform Law
annexed to the 1966 European Convention Providing
a Uniform Law on Arbitration. Paragraph 2 reflects the
view that the arbitration clause, although contained in,
and forming a part of, the contract, is in reality an
agreement distinct from the contract itself, having as
its object the submission to arbitration of disputes aris­
ing from or relating to the contractual relationship.
Paragraph 3

6. Under the provisions of this paragraph, pleas
alleging the lack of jurisdiction of the arbitrators must
normally be raised in the statement of defence or, with
respect to a counterclaim, in the reply to the counter­
claim. However, the arbitrators may admit a plea that
is made only at a later stage in the arbitral proceedings
if the delay was justified under the circumstances. An
example of a plea raised with justified delay would be
a plea based on facts newly discovered by the objecting
party.
Paragraph 4

7. Since objections as to the jurisdiction of the
arbitrators involve procedural matters, this paragraph
authorizes the arbitrators to either rule on such objec­
tions as .preliminary questions or to decide these issues
only in their final award. This solution is in conformity
with the discretion granted to arbitrators by article 14,
paragraph 1 of these Rules to conduct the arbitral
proceedings "in such manner as they consider appro­
priate" and with paragraph 2 of article 41 of the
1965 Washington Convention on the Settlement of
Investment Disputes: "Any objection by a party to
the dispute that that dispute is not within the jurisdic­
tion of the centre ... , shall be considered by the Tri­
bunal which shall determine whether to deal with it as
a preliminary question or to join it to the merits of the
dispute".

Commentary on article 20
1. Under these Rules, the claimant must commu­

nicate his statement of claim to the respondent and
to each of the arbitrators (article 17). Article 25,
paragraph 1 provides the sanction for non-compliance:
"the arbitrators shall issue an order for the discon­
tinuance of the arbitral proceedings". The respondent
is then given an opportunity to respond to the state­
ment of claim (article 18). Article 25, paragraph 2 pro­
vides that if the respondent fails to submit a statement
of defence, nevertheless "the arbitrators may proceed
with the arbitration". Thus, normally, the arbitrators
will receive a statement of claim and a statement of
defence.
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Paragraph 1

2. Under this paragraph, the arbitrators may re­
quire that the parties submit written statements in ad­
dition to the statement of claim and the statement of
defence. Also, the· parties themselves may agree on a
further exchange of written statements. This paragraph
provides the arbitrators and the parties with an oppor­
tunity to insist on an exchange of further written state­
ments, in recognition of the custom under several na­
tional arbitration laws, especially in countries with a
civil law system, to call for a second statement by the
claimant (rejoinder or replique) and a second response
by the respondent (reply to the rejoinder, or duplique).

Paragraph 2

3. Since a claim raised by the respondent in his
statement of defence as a counterclaim is a novel claim
as far as the claimant is concerned (although article 18,
para. 3 requires that the counterclaim must have arisen
out of the same contract as the original claim by the
claimant), paragraph 2 of article 20 provides that the
arbitrators must permit the claimant to present a writ­
ten reply to the counterclaim.

Paragraph 3

4. This paragraph is based closely on a provision
in article 24 of the ECE Arbitration Rules. Although
incorporated as a guide to the arbitrators and the par­
ties, this provision may be viewed as a specific example
of the general rule in article 14, paragraph 1 to the
effect that "the arbitrators may conduct the arbitration
in such manner as they consider appropriate".

Commentary on article 21

1. Disputes submitted to arbitration should be set­
tled as quickly as possible. It is, however, not possible
to prescribe in these Rules rigidly fixed time-limits
within which the various required written statements
must be communicated. It has been found that rigid
time-limits cannot be imposed in domestic commercial
arbitrations and of course this holds true even more
for international commercial arbitrations. The 45-day
period mentioned in this article as the usual time-limit
for the communication of written statements is merely
intended to serve as a general guideline from which
the arbitrators may deviate whenever warranted by the
particular circumstances.

2. Under this article, the claimant should normally
be given only 15 days to communicate his statement of
claim to the other. party and to the arbitrators. The
reason for this is that already at the time he initiates
the arbitral proceedings by sending the notice of arbi­
tration (article 4), the claimant should start the prepa­
ration of his statement of claim (article 17). During
the time period that elapses between the sending of the
notice of arbitration and the appointment of the arbi­
trators (who then establish the time-limit for the com­
munication of the statement of claim, under article 17),
.the claimant can continue to prepare his statement of
claim.

3. Under this article, the arbitrators retain the dis­
'cretion to extend any time-limits that they had fixed,
if such extension is warranted under the circumstances.

4. It should be noted that, pursuant to article 2
of these Rilles, the parties may, by an agreement in
writing, modify any provision in these Rules pursuant
to which the arbitrators are to determine the period
of time within which a particular written statement is
to be communicated; the parties can accomplish this
by a written agreement in which they themselves set
th~ time-limit for the communication of a particular
wntten statement, and they should thereafter inform
the arbitrators accordingly.

Commentary on article 22

1. This article sets forth a number of general pro­
visions which are considered useful for the regulation
of hearings that may be held in the course of the
arbitral proceedings. In addition, the article deals with
the. pres~ntation of evidence of witnesses by means of
theIr wntten statements (para. 5) and establishes that
the arbitrators have the duty to weigh and evaluate
the evidence offered by the parties (para. 6).

Paragraph 1

2. This paragraph requires that the arbitrators "give
the parties adequate advance notice" of each hearing.
Such notice must specify the date, time and place of
the hearing. In most cases hearings will be held at the
place of arbitration. However, pursuant to article 15
paragraph 2, the arbitrators may hear witnesses "at any
place they deem appropriate, having regard to the ex­
igencies of the arbitration".

Paragraph 2

3. Under this paragraph, each party must disclose,
at least 15 days before the hearing, the identity of the
witnesses he intends to present. This information will
give some idea to the other party of the evidence that
will be presented at the hearing and will enable that
party to prepare his response to that evidence.

Paragraph 3

4. This paragraph deals with certain preparatory
measures for hearings that the arbitrators must take
in order to ensure that the hearings will run smoothly.
The basic rule is that the arbitrators have full discretion
regarding possible arrangements for the interpretation
of oral statements and for a verbatim record of the
hearing, in keeping with the general rule contained in
article 14, paragraph 1, that "subject to these Rules,
the arbitrators may conduct the arbitration in such
manner as they consider appropriate". However, the
arbitrators have to arrange for interpretation or a ver­
batim record of they receive a timely request from both
parties to this effect.

Paragraph 4

5. This paragraph provides that, as a rule, hearings
shall be held in camera, in conformity with the prin­
ciple of privacy that is customary in commercial arbi­
tration. The parties, however, may agree that some or
all the hearings should be open.

6. The manner in which witnesses are to be in­
terrogated is left to the discretion of the arbitrators.
Thus, the arbitrators may decide whether cross-exam­
ination of the witnesses is or is not to be permitted.
Cross-examination is a technique that is customarily
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employed in many areas of the world and cannot
therefore be prescribed for international arbitration.
Consequently, in cases where both parties or their
counsel are accustomed to the technique of cross­
examination, the arbitrators may in their discretion
permit it, while in cases where one or both parties
are unacquainted with this technique the arbitrators
may find it inappropriate to permit it.
Paragraph 5

7. This paragraph gives a desired latitude in the
manner of presenting evidence at arbitral hearings, by
permitting the presentation of evidence in the form of
written statements signed by the witnesses. However,
it is not required under this paragraph that the wit­
nesses signing such statements also swear to their
veracity.
Paragraph 6

8. This paragraph makes it clear that the arbitra­
tors have discretion to decide on the admissibility,
relevance and materiality of the evidence offered, and
to determine the probative weight that is to be given
to such evidence. A similar provision is contained in
article 24 of the ECE Arbitration Rules.

Commentary on article 23

1. This article deals with the possibility that during
the course of the arbitral proceedings a party will re­
quest that interim measures be taken in order to protect
the subject-matter of the dispute. Under some national
laws such measures may be taken only by the compe­
tent judicial authorities, while under other national
laws the arbitrators have the discretion to take appro­
priate interim protective measures. However, if there
is a need for the immediate enforcement of protective
measures, the assistance of the judicial authorities may
be essential in all cases.
Paragraphs 1 and 2

2. These paragraphs concern those cases where
under the applicable national law the arbitrators are
empowered to take interim measures of protection re­
garding the subject-matter of the dispute. Under para­
graph 1, the arbitrators have the discretion to take
such measures, but only if requested by one or both
parties.
This paragraph is based on article VI, paragraph 6 of
the ECAFE Arbitration Rules, and article 27 of the
ECE Arbitration Rules.

3. In order to facilitate the enforcement of interim
measures taken .by the arbitrators pursuant to para­
graph 1 of this article, paragraph 2 authorizes the arbi­
trators to establish these measures in the form of
interim awards. Since the taking of interim measures
may entail "costs of arbitration" (article 33), para­
graph 2 gives arbitrators the power to require security
for such costs.
Paragraph 32

4. This paragraph makes it clear that a party to
the arbitral proceedings may, if he so wishes, request

:l It is suggested that the following revised text should reo
place the text or article 23, paragraph 3, reproduced in AI
CN.9/112. This revised text is identical with the text repro-

an appropriate judicial authority to take interim pro­
tective measures, without thereby violating the agree­
ment to arbitration contained in the arbitration clause
or separate arbitration agreement under which the
arbitral proceedings arose. This provision is based on
article VI, paragraph 4 of the 1961 European Con­
vention on International Commercial Arbitration.

Commentary on article 24

1. In cases involving matters of a technical nature,
or where the existence and scope of particular commer­
cial usages is at issue, the arbitrators may wish to have
the benefit of expert opinion before they make their
award. In some cases, the arbitrators may also want to
receive expert advice on questions of law, although the
actual resolution of such questions must be made by
the arbitrators themselves.
Paragraph 1

2. This paragraph authorizes the arbitrators to
appoint experts who will report to the arbitrators on
specific issues arising during the arbitral proceedings.
The terms of reference for such experts are established
by the arbitrators; however, a copy of the terms of
reference must be communicated to the parties. The
paragraph is modelled on similar provisions found in
the rules of several arbitral institutions, e.g. section 23
of the Rules of Procedure of the Foreign Trade Arbi­
tration Commission at the USSR Chamber of Com­
merce; article 14, paragraph 2 of the Rules of Concilia­
tion and Arbitration of the ICC; and article 21, para­
graph 2 of the Rules of the Netherlands Arbitration
Institute.
Paragraphs 2, 3 and 4

3. The provisions contained in these paragraphs
enable the expert to perform his functions and, at the
same time, safeguard the interests of both parties to
the arbitration.

Commentary on article 25
1. This article deals with the consequences of a

party's failure to submit his statement of claim, state­
ment of defence or other required documentary evi­
dence, .and with the effect of a party's failure to appear
at a hearing that had been duly called.
Paragraph 1

2. The "statement of claim" is the first document
that, pursuant to article 17, must be communicated by
the claimant to the arbitrators. Without the statement
of claim the arbitrators cannot commence consideration
of the dispute, since it is only through that statement
that the arbitrators become fully informed about the
points at issue and about the facts that in the view of
the claimant support his claim. Nor can the respondent
prepare his statement of defence without having the
statement of claim. For these reasons, paragraph 1 of
article 25 provides specifically that if a claimant fails

duced in A/CN.9/112, except that the words in italics have
been added:

"A request for interim measures may also be addressed
to a judicial authority. Such a request shall not be deemed
incompatible with the arbitration clause or separate arbitra­
tion agreement, or as a waiver of that arbitration clause or
separate arbitration agreement."
The commentary to this paragraph considers the revised

text.
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to communicate his statement of claim within the period
of time set by the arbitrators, the arbitrators have the
discretion of granting him an extension of time. Such
an initial extension of time will usually be granted by
the arbitrators as a matter of course, and may be
granted even if the failure to communicate the state­
ment of claim was not justified under the circumstances.
It may be noted, on the other hand, that under the
general provisions in article 21 of these Rules, the arbi­
trators may extend any time-limits fixed by them "if
they conclude that an extension is justified".

3. However, should the claimant fail to com­
municate his statement of claim by the date the initial
extension granted by the arbitrators for its submission
has expired, then under this paragraph the arbitrators
are obliged to "issue an order for the discontinuance of
the arbitral proceedings", unless the claimant shows
"sufficient cause for this failure".

4. Paragraph 1, as a whole, reflects the view that
once the claimant has initiated the arbitral proceedings
by sending his notice of arbitration to the other party
(pursuant to article 4), he should within a reasonable
time communicate his statement of claim to the other
party and to the arbitrators or face the discontinuance
of the arbitral proceedings; in this way the claimant is
prevented from threatening the institution of arbitral
proceedings regarding a particular dispute without in
fact formally going forward with his claim in earnest.
Paragraph 2

5. This paragraph is designed to prevent the pos­
sibility that the respondent would try to frustrate the
arbitral proceedings by failing to submit his statement
of defence. Accordingly, paragraph 2 of article 25
provides that in such a case the arbitrators may go
forward with the arbitration, disregarding the fact that
no statement of defence was submitted. If, however,
the respondent shows that he had justification for failing
to submit his statement of defence within the established
time-limit, then the arbitrators, pursuant to the provi­
sions of article 21, have the discretion to grant him an
extension of time.

6. Where the respondent does not communicate his
statement of defence, when proceeding with the arbitra­
tion the arbitrators may still convene oral hearings and!
or require further documentary evidence from one or
both parties. Should the respondent then fail to appear
at a duly called hearing or fail to submit further required
documentation, the provisions of paragraphs 3 or 4 of
this article will apply, respectively.
Paragraph 3

This paragraph assures that a party cannot frustrate
the arbitral proceedings by the expedient of not ap­
pearing at a hearing that was duly called. It provides,
following similar provisions contained in article 31,
paragraph 1 of the ECE Arbitration Rules, and arti­
cle 15, paragraph 2 of the Rules of Conciliation and
Arbitration of ICC, that the arbitrators may proceed
with the arbitration and that all the parties will be
deemed to have been present at the hearing in such a
case.
Paragraph 4

8. Under this paragraph, based on article 31, par­
agraph 2 of the ECE Arbitration Rules, if a party fails

to submit any documentary evidence required by the
arbitrators, the arbitrators may nevertheless proceed,
and make their award on the evidence that had been
presented to them during the arbitral proceedings.

Commentary on article 26
1. Under this article, a party to an arbitral\,roceed­

ing who knows that a provision of, or requrrements
under, these Rules was not complied with is deemed
to waive his right to. object if he does not promptly
raise an objection thereto. It should be noted that
without a knowledge of the contents of these Rules
there can be no knowledge of any non-compliance with
them.

2. However, where a party has submitted to arbitra­
tion under these Rules, it will be very difficult for him
to allege during the arbitral proceedings that he lacks
knowledge of the contents of one or more of the provi­
sions of these Rules. Such an allegation would be even
more difficult to sustain if the parties had adopted th~

text of the model arbitration clause or separate arbitra­
tion agreement recommended in the introduction to
these Rules (A!CN.9!122, para. 12),* since that text
contains an express declaration by the parties that the
Rules are known to them.

3. It may be noted that this article and article 2
(modification of the Rules by written agreement of the
parties) are in some respects interrelated. A waiver
pursuant to the provisions of article 26 may be regarded
as a modification of these Rules by a tacit, informal
agreement of the parties, manifested by the action of
one party derogating from the Rules and the knowing
acquiescence by the other party to such action.

4. In practice, a waiver under article 26 of the
right to object will normally take place only in respect
of provisions and requirements in the Rules that are
of minor importance. The effect of such a waiver would
be that, when an award resulting from the arbitral
proceedings is sought to be enforced, the objection to
recognition and enforcement of the award specified in
article V, paragraph 1 (d) of the 1958 New York Con­
vention on the Recognition and Enforcement of Foreign
Arbitral Awards, (i.e., that "the arbitral procedure was
not in accordance with the agreement of the parties")
could not be raised as to the non-compliance that was
the subject-matter of the waiver.

5. This article is based on similar provisions found
in section 37 of the Commercial Arbitration Rules of
the American Arbitration Association and article 37
of the Inter-American Commercial Arbitration Rules.

SECTION IV

Commentary on article 27
1. This article deals with a number of technical

questions regarding the manner in which arbitrators
are to make their award and with the legal effect of
arbitral awards. The provisions contained in this ar­
ticle are, however, subject to the mandatory provisions
of the applicable national law.
Paragraph 1

2. This paragraph, similarly to article 36 of the
ECE Arbitration Rules and article VII, paragraph 2

• Reproduced in this volume, part two, ro, 1, supra.
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Commentary on article 28

Paragraph 1

1. This paragraph is based on the principle of
party autonomy for the choice of the law applicable
to the substance of a dispute that is referred to arbi­
tration. The wording of this paragraph is modelled
on article 2 of the Hague Convention on the Law
Applicable to International Sale of Goods of 15
June 1955.

2. The parties' choice of the applicable law may
be contained in an express provision in the contract,
in the separate arbitration agreement or in a subse­
quent written agreement between the parties on this
point. Alternatively, the choice of law may be an
implied one, resulting "unambiguously" from the terms
of the contract.

3. It should be noted that in some jurisdictions
parties may only choose as the law applicable to the
substance of their dispute the law of a jurisdiction
having some real connexion with the transaction.

Paragraph 5

11. This paragraph establishes that an award may
only be published with the consent of both parties.
When publication of an award does take place, the
names of the parties are usually omitted and other
measures are also taken to avoid disclosure of their
identity.

Paragraphs 6 and 7

12. These paragraphs are designed to ensure that
both parties will promptly receive copies of the award
and that the arbitrators comply with any requirement
at the place of arbitration that the award be filed or
registered.

3 It is suggested that the following revised text should re­
place the text of the first sentence of article 27, paragraph 4,
reproduced in A/CN.9/1l2. This revised text is identical wi~
that reproduced in A/CN.9/1l2, except that the words 10

italics have been added: .
"4. An award shall be signed by the arbitrators and it

shall contain the date on which and the place where the
award was made .. .". .
The commentary on this paragraph considers the reVised

text.

of the BCAFE Arbitration Rules, authorizes the arbi- the place of arbitration, and under article 15, para-
trators to make interim, interlocutory or partial awards graph 4 of these Rules, "the award shall be made
whenever justified under the circumstances of the par- at the place of arbitration".
ticular dispute that is before them. The arbitrators may
make such awards at any time during the arbitral 8. Paragraph 4 provides further that the validity
proceedings. of an award is not impaired by the failure of any

one arbitrator on a three-member arbitral tribunal to
Paragraph 2 sign the award; however, pursuant to this paragraph,

3. The rule in this paragraph, to the effect that the award must state the reason for the absence of
awards must contain the reasons upon which they are that arbitrator's signature. Thus, where two of the
based, unless the parties have expressly agreed to the three arbitrators agree on an award, the third arbi-
contrary, corresponds to article 40 of the ECE Arbi- trator cannot prevent the making of the award by
tration Rules. This provision reflects the law in many a refusal to sign the award. .
jurisdictions, particularly countries with a civil law 9. It should be noted that in some jurisdictions
system, to require that arbitral awards incorporate the the applicable arbitration law may require that an
reasons for the decision reached by the arbitrators. At arbitral award be signed by all the arbitrators before
the same time, paragraph 2 permits the parties to agree it becomes valid and enforceable; in such a case the
that the award should not contain reasons in cases applicable national law would prevail over the pro-
where the place of arbitration is in a jurisdiction in vision in paragraph 4 of article 27.
which an award need not contain reasons in order to
be valid. 10. Paragraph 4 of article 27 does not deal with

the possibility that an arbitrator dissenting from the
Paragraph 3 award agreed on by the other two arbitrators may

4. This paragraph requires that an award be made wish to append his dissenting opinion to the award.
by a majority of the arbitrators in cases where there is Consequently, the question of whether an arbitrator
a three-member arbitral tribunal. Thus, at least two of may add his dissenting opinion to the award is left
the three arbitrators must concur in the award for it to for decision to the law applicable at the place of
become valid; however, it is not required that the arbitration.
presiding arbitrator be one of the two arbitrators who
agree on the award.

5. If a majority of the arbitrators fail to agree on
an award, the arbitral tribunal must resolve the dead­
lock in accordance with the relevant law and practice
at the place of arbitration, which is the place where
according to article 15, paragraph 4 of these Rules the
award must be made. Under the law and practice in
many jurisdictions, arbitrators must continue their
deliberations until they arrive at a majority decision.

Paragraph 48

6. This paragraph deals with two matters of a
technical nature concerning the form and content of
arbitral awards; the requirement that the arbitrators
sign their award, and the requirement that the award
contain the date and place at which the award was
made. As a general rule, all the arbitrators must sign
the award, in order to make it clear that all the arbi­
trators participated in the arbitral proceedings and in
the making of the award.

7. An award must contain an indication of the
date on which it was made, since that date is of
great importance on account of the tim~-limits t~at
are established by national laws for the filIng or regl'S­
tration of arbitral awards, and for the enforcement of
arbitral awards. Similarly, an award must clearly show
the place where it was made, since th~ arbitral p~o­
ceedings must have been conducted m conformity
with the mandatory rules of the law applicable at
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Paragraph 2

4. This paragraph applies where there was no
choice of the applicable substantive law under para­
graph 1 of article 28, whether by an express clause
or resulting from the terms of the contract. In such
cases, the law applicable to the substance of the dispute
must be chosen by the arbitrators; under paragraph 2
they "shall apply the law determined by the conflict
of laws rules that the arbitrators deem applicable".
This approach, also found in article VII, paragraph 1,
of the 1961 European Convention on International
Commercial Arbitration and article 38 of the ECE
Arbitration Rules, permits the arbitrators to exercise
their discretion in choosing the applicable conflict of
laws rules in the light of the particular circumstances
of the dispute.
Paragraph 3

5. This paragraph deals with cases where the parties
expressly authorize the arbitrators to decide the sub­
stance of their dispute ex aequo et bono or as amiables
compositeurs, i.e., based not on the substantive law of
any particular jurisdiction but on general principles of
law and trade practices. In many jurisdictions arbi­
trators are permitted to decide on these bases, and
provisions similar to paragraph 3 may be found in arti­
cle VII, paragraph 2, of the 1961 European Conven­
tion on International Commercial Arbitration, article 39
of the ECE Arbitration Rules, and article VII, para­
graph 4 (b) of the ECAFE Arbitration Rules.

6. Paragraph 3, however, contains an explicit pro­
viso making it clear that arbitrators may decide ex
aequo et bono or as amiables compositeurs only if the
arbitration law at the place of arbitration permits such
arbitration. Even where such arbitration is permitted, it
is generally accepted that the arbitrators remain bound
by fundamental principles of public policy (ordre pub­
lic) at the place of arbitration.
Paragraph 4

7. This paragraph provides that "in any case",
i.e., regardless of whether the law applicable to the
substance of the dispute was determined according to
paragraph 1 or 2 of this article, or whether the ar­
bitrators were authorized by the parties to decide the
dispute ex aequo et bono or as amiables compositeurs,
the arbitrators throughout the arbitral proceedings and
particularly in the making of their award "shall take
into account the terms of the contract and the usages
of the trade". This gives the arbitrators considerable
latitude in arriving at their decision. Similar provisions
are contained in article VII, paragraph 4 (a) of the
ECAFE Arbitration Rules, article 24 of the ECE Ar­
bitration Rules, and article 13, paragraph 5 of the
Rules of Conciliation and Arbitration of the ICC.
Furthermore, in the sphere of international commer­
cial arbitration for which these Rules were designed,
this result corresponds with the intentions and expecta­
tions of the parties.

Commentary on article 29

1. This article applies if, before the award is made,
the parties agree to a settlement of their dispute, or if
the continuance of the arbitral proceedings becomes
unnecessary or impossible for any other reason. It gov-

eros the manner in which the arbitral proceedings are
to b~ concluded in such cases and deals with the ap­
portIOnment of the costs of arbitration between the
parties.

Paragraph 1
2. Where the parties agree to a settlement of their

dispute during the course of the arbitral proceedings
this paragraph makes provision for an "order for th~
discontinuance of the arbitral proceedings" as well as
for "an arbitral award on agreed terms". A settlement
recorded in the form of an award on agreed terms ac­
quires the legal force of an. award. Rule 43 of the Rules
of Procedure for Arbitration Proceedings of the Inter­
national Centre for the Settlement of Investment Dis­
putes similarly distinguishes between an "order of dis­
continuance" and a "settlement in the form of an
arbitral award", while provisions in other arbitration
rules, such as paragraph 1 of article VIII of the ECAFE
Arbitration Rules, and paragraph 43 of the Rules of
Procedure of the Inter-American Arbitration Com­
mission, mention only the latter possibility.

3. Under paragraph 1, to have a settlement reached
by the parties recorded as an arbitral award on agreed
terms it is not required that the parties submit to the
arbitrators the full text of their settlement in such a
form that it can be embodied in an award. In practice,
the settlement may often be reached orally during the
course of a hearing, possibly with the assistance of the
arbitrators, and the parties may request the arbitrators
to draft an award on agreed terms that corresponds
to the settlement reached.

4. The arbitrators, however, are not obligated to
record a settlement as an award on agreed terms, even
if requested by both parties. Thus, exercising their dis­
cretion, arbitrators may be expected to refuse to record
as awards those settlements that they deem unlawful or
against public policy (ordre public) at the place of ar­
bitration.

5. Where the parties reached a settlement and did
not request the arbitrators to embody the settlement
in an award or where, although requested, the arbitra­
telrs in their discretion refused to do so, the arbitrators
will issue an order for the discontinuance of the ar­
bitral proceedings.

6. Paragraph 1 also deals with instances where, be­
fore an award is made, the continuation of the arbitral
proceedings becomes unnecessary or impossible even
though the parties have not agreed to a settlement of
their dispute. In such cases the arbitrators must notify
the parties of their intention to discontinue the arbitral
proceedings and may then issue an order of discon­
tinuance. If one or both parties object, however, the
arbitrators must proceed with the arbitration and make
an award.
Paragraphs 2 and 3

7. These paragraphs have been added to resolve
certain technical problems that arise in practice when
the arbitral proceedings are for any reason discontinued
pursuant to the provisions of paragraph I of this arti­
cle. Unter paragraph 2, the apportionment of the costs
of arbitration in such cases is left to the discretion of
the arbitrators. Under the particular circumstances cov­
ered by article 29, the basic principle of article 33, para-
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graph 2 to the effect that the "costs of arbitration shall
in principle be borne by the unsuccessful party" cannot
be applied. It may be expected that, in the absence
of any special circumstances, the arbitrators will divide
the costs of arbitration equally between the parties in
such cases. In addition, any agreement by the parties as
to the apportionment of the costs of arbitration would
bind the arbitrators.

Commentary on article 30
Paragraph 1

1. After the award has been made, one or both
parties may wish that the arbitrators provide an in­
terpretation of the award they have rendered, in order
to clarify for the parties its exact meaning and scope.
This paragraph permits either party to request that the
arbitrators interpret their award. Similar provisions,
authorizing the arbitrators to interpret their award, are
found in article VIII, paragraph 2 of the ECAFE Ar­
bitration Rules and article 50 of the 1965 Washing­
ton Convention on the Settlement of Investment Dis­
putes.

Paragraph 2
2. Under this paragraph, whenever an interpreta­

tion is requested by a party and is given by the arbitra­
tors, it must comply with the formal requirements for
awards contained in article 27 of these Rules.

3. Article 30 is considered useful in that it pro­
vides a vehicle for one or both parties to secure clarifica­
tion of the award where necessary. Furthermore, in
some jurisdictions the competence of the arbitrators is
deemed to end with the making of the award, unless
the parties had expressly agreed that the arbitrators are
to retain a certain limited competence even after the
making of their award. Articles 30-32 of these Rules
embody express agreements of the parties whereby
they authorize the arbitrators to interpret or correct
their award and to rectify an omission in their award.

Commentary on article 31

1. This article authorizes the arbitrators to correct
certain mistakes in the award, such as errors in com­
putation or those of a clerical nature. A similar provi­
sion is contained in article VIII, paragraph 3 of the
ECAFE Arbitration Rules.

2. Under that paragraph, the arbitrators may make
corrections in their award within a defined period of
time, either at the request of a party or on their own
initiative. Even in cases where the arbitrators receive
a timely request from one or both parties that an error
in the award is corrected, the arbitrators have full dis­
cretion to decide whether or not they wish to issue such
a correction (e.g., the arbitrators may decide that the
alleged error whose correction was requested was not
an error at all).

Paragraph 24

3. This paragraph provides that any correction of
an award issued by the arbitrators must be signed by

4 It is suggested that the following revised text should re­
place the text of article 31, para. 2, reproduced in A/CN.9/
112. This revised text is identical with that reproduced in

the arbitrators, communicated by them to the parties
and that the requirements at the place of arbitration for
the filing or registration of awards must be complied
with by the arbitrators. However, in the case of an ar­
bitral tribunal composed of three arbitrators, it is suffi­
cient if the correction of the award is signed by the
presiding arbitrator, provided he consulted the other
arbitrators prior to his issuing the correction. This latter
provision was added to this paragraph in recognition
of the fact that in international arbitrations it is likely
that the members of a three-member arbitral tribunal
reside far from each other and that consequently it
may be difficult and time-consuming to obtain the sig­
natures of all the arbitrators.

Commentary on article 32

1. This article is designed to prevent the invalida­
tion of awards on the ground that in their award the
arbitrators failed to deal with and decide upon one or
more claims presented by either party during the ar­
bitral proceedings. Most national arbitration laws pro­
vide that the arbitrators' failure or omission to deal
with all the claims raised in the arbitration is sufficient
reason for setting aside or refusing to enforce an award.
In the absence of a provision such as article 32, a
lengthy, costly arbitration might be totally invalidated
because the arbitrators inadvertently failed to rule in
their award on each part of every claim raised dur­
ing the arbitral proceedings. To permit, after an award
has been made, the making of an additional award as
to claims or parts ·of claims presented during the ar­
bitral proceedings but not dealt with in the original
award would contribute to the efficient and effective
resolution of the dispute between the parties that had
been referred to arbitration.

2. By their adoption of the UNCITRAL Arbitra­
tion Rules the parties agree to an extension of the au­
thority of the arbitrators in a number of respects, sub­
ject to the mandatory provisions of the law applicable
at the place of arbitration. Under article 30 of these
Rules the arbitrators may give a binding, written in­
terpretation of the award they have made, and under
article 31 the arbitrators may correct errors of a clerical
or similar nature in their award. The present article
empowers the arbitrators, upon the request of either
party, to complete an award they have made by is­
suing "an additional award as to claims presented in
the arbitral proceedings but omitted from the award".

Paragraph 1

3. This paragraph permits a party to request the
arbitrators to make an additional award only as to
claims that were formally presented during the course
of the arbitral proceedings. It therefore applies to mat­
ters such as an unintentional failure to fix or apportion
the costs of arbitration (article 33), to rule on a claim
for interest payments, or to adjudicate in the award a
counter-claim that was asserted without substantial sup­
portive evidence.

A/CN.9/112, except that the words in italics have been added:
"2. Such corrections shall be in writing and shall be

signed by the sale arbitrator or if there was an arbitral
tribunal of three members, by the presiding arbitrator after
consultation with the other arbitrators. The provisions of
article 27, paras. 5, 6 and 7, shall apply."
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Paragraph 2

4. Under this paragraph, the arbitrators have full
discretion, upon receipt of the request of a party for
an additional award, to decide whether or not to make
such an award. In addition, the arbitrators may make
an additional award only if the omission in the award
"can be rectified without any further hearing or evi­
dence". Thus, the additional award would have to be
based on the evidence that the arbitrators had before
them at the time that they made their original, incom­
plete award.
Paragraph 3

5. In recognition of the fact that an "additional
award" is an "award" within the meaning of these
Rules, this paragraph applies the provisions of para­
graphs 2 to 7 of article 27 to an additional award.

Commentary on article 33

Paragraph 1

1. This paragraph contains a non-exhaustive enu­
meration of items that are included in the "costs of
arbitration". Pursuant to this paragraph, the costs of
arbitration are to be fixed in the award and the fee
charged by the arbitrators for their services, which
forms part of such costs, must be stated separately.

2. Because of the great differences in the nature of
disputes that may be referred to arbitration, in the
length of arbitral proceedings, and in the demands
made on and efforts required of the arbitrators as a
consequence, it was not believed possible to develop a
uniform schedule of fees for arbitrators.6 However,
arbitrators, who were selected by the parties or by an
appointing authority based on faith in their expertise
and in their readiness to adjudicate the dispute with
impartiality and fairness, may be expected to act rea­
sonably in setting their own fees.

3. While, under subparagraph (a) of paragraph 1,
the fee of the arbitrators must be stated separately in
the award, all the other costs of arbitration may be
combined into one figure. In cases where arbitrators

5 A note concerning a schedule of fees for arbitrators is
contained in document A/CN.9/114, reproduced in this vol­
ume, part two, III, 4, infra.

were named by aJ.1 appointing authority, the arbitra­
tors may consult With that authority before setting their
fees.
Paragraph 2

4. Similarly to provisions appearing in article 43
of the ECE Arbitration Rules and article VII para­
graph 7 of the ECAFE Arbitration Rules parairaph 2
of this article lays down as the general'rule that the
costs of arbitration should be borne by the unsuccess­
ful party, ~ut authorizes the arbitrators to apportion
these costs m a different manner whenever justified by
the particular circumstances.

Commentary on article 34

Paragraphs 1 and 2

1. In ad hoc arbitration, it is customary for ar­
bitrators to require an advance payment to cover the
C?sts that will .be incurred during the course of the ar­
bitral yroceedmgs. Paragraph 1 provides that each
party IS to make one half of such advance payment.
Paragraph 2 authorizes the arbitrators to require sup­
plementary deposits from the parties, in the light of
developments during the arbitral proceedings, e.g., if
the. proceedin&s take longer .than ant-icipated or the
arbItrators deCIde that they WIll need the testimony of
experts reporting to them on particular issues (arti­
cle 24). Similar provisions are contained in article VI,
paragraph 7 of the ECAPE Arbitration Rules, and ar­
ticle 28 of the ECE Arbitration Rules.
Paragraph 3

2. Under this paragraph, if a deposit required pur­
suant to paragraph 1 or 2 of this article is not paid in
full within a specified period of time, the arbitrators
must notify both parties and give to each party the
opportunity to make the required payment. The rule
in this paragraph is motivated by the practical con­
sideration that a party who has fulfilled his own obliga­
tion by paying one half of the required deposit may
have a strong interest in seeing that the arbitration
proceeds to a conclusion and may therefore be willing
to make the payment required of the other party. If
the required payment is still not forthcoming, thear­
bitrators may either suspend or discontinue the arbitral
proceedings.

3. Working paper prepared by the Secretariat: revised draft set of arbitration rules for optional
use in ad hoc arbitration relating to international trade (UNCITRAL Arbitration Rules); alter­
native draft provisions for the draft UNCITRAL Arbitration Rules (AjCN.9j1l3)

INTRODUCTION

Terms of reference

1. At its eighth session (1-17 April 1975) the
United Nations Commission on International Trade
Law considered a "Preliminary draft set of arbitration
rules for optional use in ad hoc arbitration relating to
international trade" (A/CN.9/97; UNCITRAL Year­
book, Vol. VI: 1975, part two, III, 1). A summary
of the Commission's deliberations at that session is
set forth in the report of the Commission on the work
of its eighth session (A/10017, annex I; UNCITRAL

Yearbook, Vol. VI: 1975, part one, II, 1). At the
conclusion of its deliberations, the Commission de­
cided to request the Secretary-General:

(a) To prepare a revised draft of these rules, tak­
ing into account the observations made on the prelim­
inary draft in the course of its eighth session;

(b) To submit the revised draft arbitration rules
to the Commission at its ninth session.

2. In response to that request the Secretariat bas
prepared two documents:
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(a) Document A/CN.9/112* sets forth a revised
draft set of arbitration rules for optional use in ad hoc
arbitration relating to international trade (UNCITRAL
Arbitration Rules). That revised set of rules is based
on the preliminary draft set of rules which the Com­
mission examined at its eighth session, and takes into
account the observations and suggestions made at that
session. A commentary on the revised draft set of rules
is contained in document A/CN.9/112/Add.1;**

(b) The present document sets forth alternative
draft provisions in respect of certain articles, or para­
graphs of certain articles, reflecting observations and
suggestions made at the eighth session which are not
incorporated in the text of the draft "UNCITRAL Ar­
bitration Rules".

Arrangement of the text

3. The text contained in the present document is,
as far as possible, set forth in a manner complemen­
tary to the presentation of the draft UNCITRAL Ar­
bitration Rules in document A/CN.9/112.* In this
connexion, the following may be noted:
'(a) With the exception of article 2 bis, each draft

article, and each paragraph of a draft article, set forth
in the present document, bears the same number as
the corresponding article and paragraph in the draft
UNCITRAL Arbitration Rules dealing with the same
subject-matter. Article 2 bis covers a special case not
provided for in the draft UNCITRAL Arbitration
Rules.

(b) Where all the suggestions made at the eighth
session of the Commission in respect of a particular
article, or a paragraph of an article, are incorporated
in the draft UNCITRAL Arbitration Rules, the text
of that article or paragraph is not reproduced in this
document.l Similarly, the text of an article or para­
graph of an article, in respect of which no suggestions
were made at the eighth session of the Commission, has
also not been reproduced herein.

(c) Those observations and suggestions which have
not been incorporated either in the draft UNCITRAL
Arbitration Rules or in the text contained in this docu­
ment, are noted in this document below each article.

(d) In some cases an observation or suggestion
made in regard to a particular article or paragraph of
the text set forth herein would, if adopted by the Com­
mission, require consequential changes in other articles,
or paragraphs of articles in the text. Such consequential
changes are not reflected, since this would make the
text complex and' difficult to follow.

(e) Alternative suggestions are either entitled as
such, or indicated by enclosing the language reflecting

* Reproduced in this volume, part two, III, 1, supra.
** Reproduced in this volume, part two, III, 2, supra.
1 (a) Article 7, paragraph 3 of the text contained herein

is identical with the first sentence of article 7, paragraph 3 of
the draft UNCITRAL Arbitration Rules. It is nevertheless
reproduced below because it forms a separate paragraph in
the present text.

( b) Article 34, paragraphs 3 and 5, of the text contained
herein are identical with article 34, paragraphs 2 and 4, of
the draft UNCITRAL Arbitration Rules. They are nevertheless
reproduced herein since the numbering of the paragraph
differs.

each suggestion within square brackets, and placing
the suggestions enclosed within square brackets in im­
mediate sequence. In some cases, language has been
placed within square brackets when a suggestion has
been made that such language should either be in­
troduced or deleted. In every case where language is
enclosed within square brackets, or a suggestion or
observation is incorporated in the text, foot-note re­
ferences are given to the source of the particular ob­
servation or suggestion reflected therein. In most cases,
this source is the summary of discussions by the Com­
mission at its eighth session contained in the report
of the Commission on the work of its eighth ses­
sion (A/100l7, annex I; UNCITRAL Yearbook, Vol.
VI: 1975, part one, II, 1). When a reference is made
by a foot-note to a paragraph in that summary, that
paragraph also reveals the exact nature of the observa­
tion or suggestion that has been made. In a few cases,
indicated by appropriate foot-notes, certain provisions
have been included at the suggestion of a member of
the Consultative Group.

Schedule of fees for arbitrators

4. Article 33 in the present document deals with
the costs of arbitration, and an alternative in para­
graph 1 (a) of that article provides for the fee of ar­
bitrators, to be stated separately, and to be fixed by
the arbitrators themselves "in accordance with the
schedule of fees for arbitrators set out in annex A of
these Rules". In order to enable the Commission to
consider certain difficulties which may arise in the
drafting of such a schedule, a separate note on the ques­
tion of a schedule of fees for arbitrators is contained
in document A/CN.9/114.*

SECTION I. INTRODUCTORY RULES

Scope of application

[Article 1

1. These Rules shall apply when the parties to a
contract, by an agreement [in writingJl which express­
ly refers to the UNCITRAL Arbitration Rules, have
agreed that disputes arising out of a defined legal rela­
tionship existing between them2 shall be settled in ac­
cordance with these Rules.

[2. "Parties" means physical or legal persons, in­
cluding legal persons of public law.]3

[3. "Agreement in writing" means an arbitration
clause in a contract or a separate arbitration agreement,
including an agreement contained in an exchange of
letters, signed by the parties, or in an exchange of tele­
grams or telexes.]4

4. "Disputes arising out of a defined legal relation­
ship" includes disputes, existing or future, that arise
out of, or relate to, a defined legal relationship existing

* Reproduced in this volume, part two, III, 4, infra.
1 Report of UNCITRAL on the work of its eighth session,

A/I0017, annex I, para. 18 (UNCITRAL Yearbook, Vol. VI:
1975, part one, II, 1).

2Ibid., para. 17.
3 Ibid., para. 20.
4 Ibid., para. 21.
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between the parties, II or its breach, termination or in­
validity.]6
Note

The following suggestions are not presented as al­
ternatives in the above text:

(a) To include a provision limiting the scope of the
Rules to the arbitration of "disputes arising out of inter­
national trade transactions" (All 0017, annex I, paras.
3 and 16; UNCITRAL Yearbook, Vol. VI: 1975, part
one, II, 1);

(b) To include a provision defining the circum­
stances in which a person not a party to an arbitra­
tion clause or agreement might participate in an ar­
bitration arising from such clause or agreement (AI
10017, annex I, para. 19; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Modification of the Rules

Article 2
The parties may at any time agree [in writing]7 to

modify any provision of these Rules, including any
time-limits established by or pursuant to these Rules.
Administered arbitration

[Article 2 bis
Where the parties have agreed to select an arbitral

institution to administer the arbitration, they shall be
deemed to have selected the arbitration rules which
such institution may have established for such pur­
pose, unless they have expressly specified otherwise.]8

Receipt of communications,'

Calculation of periods of time
Article 3

1. For the purpose of these Rules, a notice, notifi­
cation, communication or proposal by one party to
the other party or to the arbitrators shall be effective
when received by the addressee.9

2. Failing proof to the contrary,lO it is presumed
that a notice, notification, communication or proposal
sent by telegram or telex, has been received [one day]
[three days]l1 after it was sent, and a communication
by registered mail [five] [eight]l2 days after it was
sent.IS

3.
Notice of arbitration

Article 4

1.
[2. Arbitral proceedings shall be deemed to com­

mence on the date on which such notice (hereinafter
called "notice of arbitration") is delivered at the habit­
ual residence or place of business of the respondent

5/bid., para. 17.
6 Ibid., para. 22.
7 Ibid., para. 18.
8/bid., para. 23.
9Ibid., para. 31.
10 Ibid., para. 35.
11 Ibid., para. 36.
l2Ibid., para. 36.
18 Ibid., para. 34.

or, if he has no such residence or place of business, at
his last known residence or place of business.]14

3. The notice of arbitration shall include, but need
not be limited to the following:

(a) The names and addresses of the parties;
(b) A reference to the arbitration clause or agree­

ment that is invoked;
(c) A reference to the contract out of or in relation

to which the dispute arises;

(d) The general nature of the claim and an .indica­
tion of the amount involved, if any;

[(e) The relief or remedy sought;]lll

(f) A proposal as to the number of arbitrators (Le.
one or three), if the parties have not previously agreed
thereon.

4. The claimant may state in the notice of arbitra­
tion that such notice also serves as his statement of
claim. In such a case, the claimant:

(a) Shall annex to the notice of arbitration a copy
of the contract referred to in subparagraph (c) of para­
graph 2 above, and a copy of the arbitration agreement
referred to in subparagraph (b) of paragraph 2 above
if it is not contained in the contract;

(b) Shall include in the notice a statement of the
facts supporting the claim, and the points at issue; and

(c) May annex to the notice all documents he deems
relevant or may add a reference to the documents he
will submit.16

Note

The following suggestions are not presented as alter­
natives in the above text:

(a) To specify the language in which the notice of
arbitration must be given (All 0017, annex I, para. 25;
UNCITRAL Yearbook, Vol. VI: 1975, part one,
II, 1).

(b) To specify the method by which the notice is
to be transmitted by the claimant to the respondent (AI
10017, annex I, para. 26; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Representation

Article 5

A party may be represented by a counselor agent
upon the communication of the name and address of
such person to the other party. This communication is
considered17 to have been given where the notice of
arbitration, the statement of claim, the statement of
defence, or a counter-claim is submitted on behalf of
a party by a counselor agent, unless the other party,
promptly upon such submission, requests proof as to
the authority of such counselor agent to represent the
party whom he claims to represent.18

14 Ibid., para. 24.
III Ibid., para. 27 (third sentence from the end),
l6Ibid., para. 27.
17 Ibid., para. 30 (last sentence).
lSIbid., para. 30.
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SECTION II. ApPOINTMENT OF ARBITRATORS

Number of arbitrators

Article 6

If the parties have not previously agreed on the
number of arbitrators (Le., one or three), and if
within 15 days after the receipt by the respondent of
the claimant's notice of arbitration the parties have not
agreed that there shall be three arbitrators, one19 arbi­
trator shall be appointed.
Note

The following suggestion is not presented as an alter­
native in the above text: that this article should require
the number of arbitrators to be three when a sub­
stantial sum of money is at stake in the arbitration,
and one when the sum involved in comparatively small
(A/l0017, annex I, para. 40; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Appointment of the sale arbitrator

Article 7
1. .If a sole arbitrator is to be appointed, such ap­

pointment shall be made having regard to such con­
siderations as are likely to secure the appointment of
an independent and impartial sole arbitrator.2o

2.
3. If on the expiration of this period of time the

parties have not reached agreement on the choice of
the sole arbitrator, or if before the expiration of this
period of time the parties have concluded that no such
agreement can be reached, the sole arbitrator shall be
appointed by the appointing authority previously des­
ignated by the parties.

4. If the appoipting authority previously designated
is unwilling or unable to act as such, or if no such
authority has been designated by the parties, the claim­
ant shall apply for such designation to: 21

(a) The Secretary-General of the Permanent Court
of Arbitration at The Hague, or,

(b) [Here add an appropriate organ or body estab­
lished under United Nations auspices.]

The authority mentioned under (a) or (b) may
require from either party such information as it deems
necessary to fulfil its function. It shall communicate to
both parties the name of the appointing authority de­
signated by it.

5.
6. The appointing authority shall appoint the sale

arbitrator in such manner as it considers appropriate.22
The appointing authority may require from either party
such information as it deems necessary to fulfil its
function.

Article 8
1. If three arbitrators are to be appointed, each

party shall appoint one arbitrator. The parties28 shall

19 Ibid., para. 39.
20 Ibid., paras. 44, 47 and 48.
21 Ibid., para. 49.
22Ibid., para. 53.
28 Ibid., para. 60.

jointly choose the third arbitrator who will act as the
president of the arbitral tribunal.

2. The presiding arbitrator shall be appointed
having regard to such considerations as are likely to
secure the appointment of an independent and impartial
presiding arbitrator.24

3.
4. Within 15 days after the appointment of the

second arbitrator,. the claimant shall, by telegram or
telex, propose to the respondent the names of one or
more persons, one of whom would serve as the pre­
siding arbitrator. The parties25 shall endeavour to reach
agreement on the choice of the presiding arbitrator
within 30 days after the receipt by the respondent of
the claimant's proposal.

5. If on the expiration of this period of time the
parties have not agreed on the choice of the presiding
arbitrator, or if before the expiration of this period of
time the parties have concluded that no such agree­
ment can be reached, the claimant shall request the
two arbitrators to choose a presiding arbitrator.26 The
arbitrators shall endeavour to reach agreement on the
choice of the presiding arbitrator within 15 days after
the receipt by the arbitrators of the claimant's request.

6. If on the expiration of this period of time the
two arbitrators have not agreed on the choice of the
presiding arbitrator, the presiding arbitrator shall be
appointed by the appointing authority previously de­
signated by the parties. If the appointing authority
previously designated is unwilling or unable to act as
such, or if no such authority has been designated by
the parties, the claimant shall apply for such designa­
tion to either of the authorities mentioned in article 7,
paragraph 4.27 The authority applied to may require
from either party such information as it deems neces­
sary to fulfil its function. It shall communicate to both
parties the name of the appointing authority designated
by it. The appointing authority may require from each
party such information as it deems necessary to fulfil
its function.

7.
8. The appointing authority designated under para­

graph 6 of this article shall appoint the presiding arbi­
trator in such manner as it considers appropriate.28

Challenge of arbitrators (articles 9-11)

Article 9

ALTERNATIVE A

1. Either party may challenge an arbitrator, includ­
ing a sole arbitrator or a presiding arbitrator,29 ir­
respective of whether such arbitrator was:

Originally proposed or appointed by him, or

Appointed by an appointing authority, or

24 Ibid .• paras. 44, 47-48 and 56.
25Ibid., para. 60.
26 Ibid.
27 Ibid., paras. 49 and 58.
28Ibid., paras. 53 and 64.
29Ibid., para. 69 (last sentence).
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Chosen by both parties or by the other arbitrators,
only80 if such arbitrator has a financial or personal
interest in the outcome of the arbitration or a [close]81
family [or commercial]82 tie with a party or a party's
counselor agent.

ALTERNATIVE B

1. Either party may challenge a sole arbitrator or
a presiding arbitrator,88 irrespective of whether such
arbitrator was:

Originally proposed by him, or

Appointed by an appointing authority, or
Chosen by both parties or by the other arbitrators,

if circumstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence.

[2. The circumstances mentioned in paragraph 1
of this article include any financial or personal interest]
[any direct financial or personal interest]84 of an arbitra­
tor in the outcome of the arbitration or a [close]811 fam­
ily [or commercial]86 tie of an arbitrator with a party or
with a party's counselor agent.]87

3. An arbitrator, once appointed or chosen, shall
disclose to the parties any circumstances likely to give
rise to justifiable doubts as to his impartiality or inde­
pendence.ss

Note
The following suggestion is not presented as an alter­

native in the above text:
To distinguish in paragraph 2 of this article between

"absolute" grounds for challenge (e.g. specified close
family ties, or direct financial or personal interest of an
arbitrator in the outcome of the dispute) and "relative"
grounds, which require proof both of the existence of
the grounds and of the fact that they give rise to justi­
fiable doubts as to the arbitrator's impartiality or inde­
pendence (A/10017, annex I, para. 71; UNCITRAL
Yearbook, Vol. VI: 1975, part one, II, 1).

Article 10
[1. The challenge of an arbitrator shall be made

within 30 days after his appointment has been com­
municated to the challenging party or within 30 days
after the circumstances mentioned in article 9 became
known to that party.]39

2. The challenge shall be notified to the other party
and to the arbitrator who is challenged. The notifica­
tion [shall be in writing and]40 shall state the reasons for
the challenge.

3.
Article 11

1. If the other party does not agree to the challenge

30 Ibid., para. 73.
31 Ibid., para. 71.
32 Ibid.
88 Ibid., para. 69 (third sentence).
84 Ibid., para. 71.
811 Ibid.
86 Ibid.
37 Ibid., para. 70.
8Slbid., para. 75.
89 Ibid., para. 78.
40 Ibid., para. 80.

and the challenged arbitrator does not withdraw, the
decision on the challenge shall be made:

(a) By the competent court having jurisdiction [at
the place of arbitration] [at the place of residence of
the challenged arbitrator]41 or

(b) If there is no competent court having jurisdic­
tion at such place, by the president of the chamber of
commerce [at the place of arbitration] [at the place of
residence of the challenged arbitrator].42

2. The decision oUhe competent court or the pres­
ident of the chamber of commerce is final.43 If, in the
cases mentioned under subparagraphs (a) and (b) of
paragraph 1, the competent court or the president of the
chamber of commerce sustains the challenge, a sub­
stitute arbitrator shall be appointed or chosen pursuant
to the procedure applicable to the appointment or
choice of an arbitrator as provided in article 7 or 8.
Death or resignation of an arbitrator
Incapacity of an arbitrator, or his failure to act

Article 12
1.
2.
3. If the sole or presiding arbitrator is replaced,

any hearings held previously shall be repeated [unless
a verbatim record was kept of those hearings].44 If any
other arbitrator is replaced, such prior hearings may
be repeated at the discretion of [the remaining arbitra­
tors who participated in those hearings] [the party by
whom or on whose behalf the substitute arbitrator is
appointed under article 8].45

Note
The following suggestions are not presented as alter­

natives in the above text:
(a) To add a provision "to the effect that, where

an arbitrator resigns or ceases to act, he must give his
reasons for such action" (A/10017, annex I, para. 89;
UNCITRAL Yearbook, Vol. VI: 1975, part one, II, 1).

(b) To consider the advisability of adding defi­
nitions of the terms "incapacity" and "resignation"
(A/10017, annex I, para. 91; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

(c) To provide that "where the arbitral tribunal
consisted of a sole arbitrator, a decision as to the hold­
ing of a rehearing should be made by the new sole ar­
bitrator" (A/10017, annex I, para. 92; UNCITRAL
Yearbook, Vol. VI: 1975, part one, II, 1).
Particulars on proposed arbitrators

Article 13

SECTION III. ARBITRAL PROCEEDINGS

General provisions

Article 14
1. Subject to these Rules [and subject to any agree-

ments by the parties],46 the arbitrators may conduct the

41 Ibid., para. 85.
42 Ibid.
48 Ibid.
44 Ibid., para. 92.
411lbid., para. 94.
46Ibid., para. 97.
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* Reproduced in this volume, part two, III, 1, supra.
55 Ibid., para. 111.
56 Ibid., para. 112.
57 Ibid., para. 113.
58 Ibid. It may be considered, whether, if paragraph 3, in

the alternative text above for article 16, were adopted, para­
graph 2 in that article could then be deleted.

59 A/I0017, annex I, para. 117 (UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

60 Ibid., para. 116.
61 Ibid., paras. 119 (last sentence) and 117.
62/bid., para. 120.
63/bid., para. 121.

Article 17
1. Within a period of time to be determined by the

arbitrators, the claimant shall communicate his state­
ment of claim in writing to the respondent and to each
of the arbitrators. [Copies of all relevant documents]59
[Copies of all relevant documents on which the claimant
relies to support his claim]60 together with a copy of the
contract, and of the arbitration agreement if not con­
tained in the contract, shall be annexed thereto.

2. The statement of claim shall include the follow­
ing particulars:

(a) The names and addresses of the parties;
(b) A full statement of the facts and a summary of

the evidence supporting these facts;61
(c) The points at issue [in the view of the claim­

ant];62
(d) The relief or remedy sought [including a claim

for payment of interest];63

Statement ot claim

Article 16
~. Subject to a prior agreement by the parties, the

arblt~ators shall, promptly a;fter their appointment, de­
termme, after consultatIon wIth the parties, the language
o! languages to be used in the proceedings, paying spe­
cIal regard to the language of the contract, the language
used in correspondence between the parties,55 as well
as the language abilities. of the arbitrators,56 the parties
and their counsel.57 This determination shall apply to
the statement of claim, the statement of defence and
any further written statements and, if oral he~rings
should take place, to the language or languages to be
used in such hearings.

2.
[3. The arbitrators shall make the necessary ar­

rangements for the translation of documents into the
language or languages used in the arbitral proceedings.
They shall also make the necessary arrangements for
providing, at all hearings, interpretation into such lan­
guage or languages.]58

Note
The following suggestion is not presented as an alter­

native in the above text:
To consider the amalgamation of articles 13 and 15

in document A/CN.9/97 (UNCITRAL Yearbook, Vol.
VI: 1975, part two, III, 1) (corresponding to articles
14 and 16 in document A/CN.9/112*) into a single
article (A/I0017, annex I, para. 115; UNCITRAL
Yearbook, Vol. VI: 1975, part one, II, 1).

47 Ibid., para, 98,
48 Ibid., para. 100.
49 Ibid., para. 101.
50 Ibid., para. 102.
51 Ibid., para. 104.
52 Ibid., para. 105.
53 Ibid., para. 107.
54 Ibid., para. 108.

Place ot arbitration

arbitration in such manner as they consider appropriate Language
provided that the parties are treated with [absolute]47
equality and with fairness.

2. If either party so requests, the arbitrators shall
hold hearings for the presentation of evidence by ,wit­
nesses, including expert Witnesses, or for oral, argument.
In the absence of such a request, the arbitrators shall
decide whether to hold such hearings or whether the
proceedings shall be conducted solely on the basis of
documents and other written materials, [without pre­
judice to any inspection of goods or of other property
that the arbitrators may consider appropriate during
the course of the arbitral proceedings].48
, 3. Even in the absence of a request from one or
both parties, the arbitrators should, as a rule, hold oral
hearings for the presentation of evidence.49 The arbi­
trators may exclude evidence that a party offers to
present by witnesses at a hearing, provided that the
arbitrators unanimously decide that such proposed evi­
dence is irrelevant.50

4. Any document or information supplied to the ar­
bitrators by one party shall not be acted upon by the
arbitrators unless such document or information is
shown to have also been communicated to the other
party.51

Note

The following suggestions emanating from the Fifth
'International,Arbitration Congress held at New Delhi in
January 1975 were not presented as alternatives in the
above text:

(a) To substitute "seat of arbitration" for the term
"place of arbitration" (A/IO017, annex I, para. 106;
UNCITRAL Yearbook, Vol. VI: 1975, part one, II, 1);

(b) To require that the arbitrators determine the
place of arbitration "at the commencement of the arbi­
tration proceedings" (A/lOOl7, annex I, para. 106;
UNCITRAL Yearbook, Vol. VI: 1975, part one, II, 1).

Article 15

1. Unless the parties have agreed upon the place
where the arbitration is to be held, such place shall be
determined by the arbitrators [having regard to the exi­
gencies of the arbitration].62

2. [The arbitrators may determine the locale of the
.arbitration within the country or city agreed upon by
the parties.]1l8 [They may hear witnesses and hold in­
·terim meetings for consultation among themselves at
any place they deem appropriate, having regard to the
exigencies of the arbitration.]54

3.

4.
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(e) A reference to the documents which the claim­
ant intends to present in support of his claim].64

3. During the course of the arbitral proceedings the
claimant mayO~ [supplement or alter] [modify]66 his
claim, provided the respondent is given the opportunity
to exercise his right of defence in respect of the change.
However, a claim may not be amended in such a manner
that the amended claim falls outside the scope of the
arbitration clause or separate arbitration agreement,67
or of the subject-matter of the claim raised in the notice
of arbitration. 68

Note
The following suggestions are not presented as alter­

natives in the above text:

(a) To empower the arbitrators "to require the
submission to them of all documents relevant to the
points at issue after these points had been clarified"
(A/10017, annex I, para. 116; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1);

(b) To clarify that "a statement of the facts support­
ing the claim" and "the points at issue" have to be in­
cluded in the statement of claim only to the extent
that they are known to the claimant at the time the
statement of claim is prepared (A/10017, annex I,
para. 122; UNCITRAL Yearbook, Vol. VI: 1975, part
one, II, 1);

(c) To require that the claimant bear any expense
incurred by the respondent due to an amendment
of the claim, unless the arbitrators decide otherwise
(A/IO017, annex I, para. 132; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Statement of defence

Article 18

1.
2. The statement of defence shall reply to the par­

ticulars (b), (c) and (d) of the statement of claim (arti­
cle 17, para. 2). The respondent shall annex to ~is state­
ment [copies of all relevant documents]69 [copIes of all
relevant documents on which he relies to support his
defence]7° [a reference to the documents which he in­
tends to present in support of his defence].71

3. In his statement of defence, or at a later stage in
the arbitral proceedings if the arbitrators decide that
the delay was justified under the circumstances,72 the
respondent may make a counter-claim arising out of
the same contract or rely on a claim arising out of the
same contract for the purpose of a set-off. The respon­
dent may also raise as a counter-claim or set-off a claim
arising out of another contract concluded. between. the
parties in the course of the same transactIOn, prOVIded

64 Ibid., para. 116.
65 Ibid., para. 125.
66 Ibid., paras. 127-129.
67 Ibid., para. 130.
08 Ibid., para. 131. .
69 This alternative corresponds to the alternattve text above

for article 17 paragraph 1, at foot-note 59 therein.
70 Correspo'nds to the alternative text above for article 17,

paragraph 1, at foot-note 60 therein.
71 Correspooos to the alternative text above for article 17,

paragraph 2 (e), at foot-note 64 therein.
72 A/I0017, annex I, para. 135 (UNCITRAL Yearbook,

Vol. VI: 1975, part one, II, 1).

that such other contract contains an arbitration clause
in identical language or is covered by the same arbitra­
tion agreement.73

4.
Note

The following suggestion is not presented as an alter­
native in the above text:

"that it would be desirable that the Rules should
contain provisions' relating to the consolidation of
hearings in appropriate cases" (A/IO017, annex I,
para. 137; UNCITRAL Yearbook, Vol. VI: 1975,
part one, II, 1).

Pleas as to arbitrator's jurisdiction

Article 19
1. [The arbitrators shall have the power to rule on

objections that they have no jurisdiction, including any
objections with respect to the existence or validity of
the arbitration clause or of the separate arbitration
agreement]74 [and on any objections alleging that the ar­
bitrators exceeded their terms of reference].75

[2. The arbitrators shall have the power to deter­
mine the existence or the validity of the contract of
which an arbitration clause forms a part. For the pur­
poses of article 19, an arbitration clause which forms
part of a contract and which provides for arbitration
under these Rules shall be treated as an agreement in­
dependent of the other terms of the contract. A decision
by the arbitrators that the contract is null and void shall
not entail ipso jure the invalidity of the arbitration
clause.]76

3.
4. In general, arbitrators should rule on a plea con­

cerning their jurisdiction as a preliminary question.
However, when warranted by exceptional circumstances,
the arbitrators may proceed with the arbitration and
rule on such a plea in their final award.77

Further written statements
Supplementary documents or exhibits

Article 20

Note
The following suggestion is not presented as an

alternative: that "where a counter-claim was raised in
the statement of defence and the claimant replied,
the respondent should be given the right to answer"
(A/I0017, annex I, para. 149; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Time-limits
Article 21

Hearings, evidence
Article 22

1.

73 Ibid., paras. 136 and 140 (last sentence).
74 Ibid., para. 141.
75 Ibid., para. 144.
76 Ibid., para. 147.
77 Ibid., para. 145.
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2. If witnesses are to be heard, at least 15 days
before the hearings each party shall communicate to
the arbitrators and to the other party the names and
addresses of the witnesses he intends to present and
the language in which such witnesses will give their
testimony. [A party may present experts as witnesses
to testify on pOInts at issue.]78

3.
4.
5.
6. The arbitrators shall determine the admissibility,

relevance and materiality of the evidence offered. [When
permitted under the law applicable at the place of arbi­
tration, arbitrators have the discretion to depart from
the legal rules of evidence.]79

Interim measures of protection

Article 23
1. [At the request of either party, and with notice

to the other party,80 the arbitrators may take any in­
terim measures they deem necessary in respect of the
subject-matter of the dispute, including measures for
the conservation of the goods forming the subject-matter
in dispute, such as ordering their deposit with a third
person or the sale of perishable goods.]8t [and the is­
suance of orders to a party to take an interim action in
relation to the goods forming the subject-matter of the
dispute.]82

2.
3. A request for interim measures or for the en­

forcement of interim measures taken by the arbitrators
pursuant to paragraph 1&8 may also be addressed to a
judicial authority. Such a request shall not be deemed
incompatible with the arbitratio~ clause or sepa~ate .ar­
bitration agreement, or as a waIver of that arbItratIon
clause or separate arbitration agreement.

Experts

Article 24

Note
The following suggestion is not presented as a!l alter­

native: that "if provision were made for the appolDtment
of experts by the parties, the relationship of the evi­
dence of such experts to that of experts appointed by
the arbitrators might need to be clarified" (A/10017,

. annex I, para. 168; UNCITRAL Yearbook, Vol. VI:
1975, part one,_ II, 1).

Failure to submit a statement

A bsence of a party

Article 25
1.
2.
3 If one of the parties fails to appear at a hearing

duly called under these Rules, without showing sufficient

78Ibid., para. 167.
79Ibid., para. 159.
80 Ibid., para. 164.
81 Ibid., para. 162 (third sentence).
82Ibid., para. 165.
&8Ibid., para. 163.

cause for such failure, the arbitrators shall have power
to proceed with the arbitration, and such proceedings
shall be deemed to have been conducted in the presence
of all parties. [If both parties fail to appear at a hearing
duly called under these Rules, the arbItrators shall call
a second hearing; if both parties also fail to appear at
such second hearing, the arbitrators [shall] [may] issue
an order for the discontinuance of the arbitral proceed­
ings.]84

4.

Waiver of Rules

Article 26

A party who knows or should have known85 that any
provision of, or requirement under, these Rules has not
been complied with and yet proceeds with the arbitra­
tion without promptly stating his objection to such non­
compliance, shall be deemed to have waived his right
to object.

SECTION IV. THE AWARD

Form and effect of the award

Article 27
1.
2.
3.
4. An award shall be signed by the arbitrators, and

it shall contain the date on which the place where the
award was made. When there are three arbitrators, the
failure of an arbitrator other than the presiding ar­
bitrator86 to sign the award shall not impair the validity
of the award. The award shall state the reason for the
absence of an arbitrator's signature, but it [may] [shall
not] include any dissenting opinion.87

5.
6.
7. If the arbitration law of the country where the

award is made requires that the award be filed or
registered by the arbitrators,88 [the arbit~atorsJ [the ~ole
or presiding arbitrator]89 shall comp~y WIth thiS requIre­
ment within the period of time reqUired by that law

Applicable law

Article 28

1. The arbitrators shall apply the law or the rule~90
[agreed to by the parties] [determined or clearly In­
dicated by the parties]91 as applicable to the substance
of the dispute.

Alternative A
2. Failing such [agreement] [determination or in­

dication] by the parties, the. arbitrators shall app~y the
law determined by the conflIct of laws rules applIcable

84 Ibid., paras. 171-172.
85 Ibid., para. 174.
86Ibid., para. 177.
87 Ibid., para. 179.
88 Ibid., para. 184.
89 Ibid., para. 184.
90 Ibid., para. 186 (subpara. (e) ).
91 Ibid., para. 186.
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[at the place of arbitration] [at the place of business
of the respondent] [at the place of business of the
claimantJ,9

Alternative B

2. Failing such [agreement] [determination or in­
dication] by the parties, the arbitrators shall apply the
law determined by the conflict of laws rules that the
arbitrators deem applicable, taking into account the
terms of the contract and the usages of the trade.Ds

3. The arbitrators shall decide ex aequo et bono or
as amiables compositeurs only if the parties have ex­
pressly authorized the arbitrators to do so and if a de­
cision by the arbitrators on such basis is not repugnant
to the arbitration law applicable at the place of arbitra­
tion.94

[4. In any case, the arbitrators, in deciding the sub­
stance of the dispute, shall give importance to the man­
datory provisions of the law governing the substance of
the dispute, to the express terms of the contract, and
to the usages of the trade in that order.D5]D6
Note

The following suggestion is not presented as an al­
ternative in the above text:

that paragraph 1 of this article should read "the par­
ties shall be free to determine, by agreement, the law
to be applied by the arbitrators to the substance of the
dispute" (A/10017, annex I, para. 186 (d)).

Settlement or other grounds for discontinuance

Article 29

1. If, before the award is made, the parties agree on
a settlement of the dispute, the arbitrators shall either
issue an order for the discontinuance of the arbitral
proceedings or, if requested by both parties,97 record
the settlement in the form of an arbitral award on agreed
terms. The arbitrators are not obliged to give reasons
for such an award. [However, the arbitrators shall refuse
to record the settlement in the form of an arbitral award
on agreed terms if such settlement is unlawful or con­
trary to public policy at the place of arbitration.]98 If,
before the award is made, the continuance of the ar­
bitral proceedings becomes unnecessary or impossible
for any other reason, the arbitrators shall inform the
parties of their intention to issue an order for the dis­
continuance of the proceedings. The arbitrators shall
have the power to issue such an order unless a party
objects to the discontinuance.

2.
3.

92 Ibid., para. 188.
93 Ibid., para. 190. If this proposal were adopted, it is sug-

gested that para. 4 of article 28 could then be deleted.
94 Ibid., para. 192.
95 Ibid., para. 193.
96 It should be noted that the suggestion to delete para. 4

of this article is linked to adding at the end of para. 2 of
this article the words "taking into account the terms of the
contract and the usages of the trade" (A/10017, annex I,
para. 190; UNCITRAL Yearbook, Vol. VI: 1975, part one,
II, 1).

97 A/IOOI7, annex I, para. 194 (UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

98 Ibid., para. 195.

Interpretation of the award

Article 30
[1. [Within 30 days after the receipt of the award ]99

either party,. with not~ce to the other.p~rty, may reqJest
that th~ ar~ltrators glVe [an authentic mt~rpretation]lOo
[a clanficatlOn]l°l of the award. Such [mterpretation]
[clarification] shall be binding on the parties.
. 2...The [interpretati~n] [clarification] shall be given
m wntmg and commumcated to the partiesl02 within 45
days after the receipt of the request, and the provisions
of article 27, paragraphs 3 to 7, shall apply.]l03

Correction of the award

Article 31
1. [Within 30 days after the receipt of the award ]104

either p~rty, with notice to .the other party, may req~est
the arbitrators to correct 10 the award any errors in
computation, !IDY clerical or typographical errors, or
any errors of similar nature. The arbitrators may [within
30 days after the communication of the award]l°5 make
such corrections on their own initiative.

2. Such corrections shall be in writing and shall
be signed by the sole arbitrator or, if there was an ar­
bitral tribunal of three members, by the presiding arbi­
trator after consultation with the other arbitrators. The
provisions of article 27, paragraphs 5, 6 and 7, shall
apply.
Note

The following suggestions are not presented as al­
ternatives in the above text:

(a) to provide that the periods of 30 days specified
in paragraph 1 of this article should commence "from
the day fixed in the award for the performance by the
parties of their obligations thereunder" (A 10017, an­
nex I, para. 208;) UNCITRAL Yearbook, Vol. VI:
1975, part one, II, 1);

(b) to delete the article dealing with the interpreta­
tion of awards (article 30 in A/CN.9/112)* and to add
a reference to the present article on the correction of
awards (article 31 in A/CN.9/112)* to cover inter­
pretations and clarifications (A/10017, annex I, para.
205 (last sentence), UNCITRAL Yearbook, Vol. VI:
1975, part one, II, 1).

Additional award

Article 32
[1. Within 30 days after the receipt of the award,

either party, with notice to the other party, may request
the arbitrators to make an additional award as to claims
presented in the arbitral proceedings but omitted from
the award due to the mistake or negligence of the ar­
bitrators.l06

2. If the arbitrators consider the request for an ad­
ditional award to be justified and consider that the

* Reproduced in this volume, part two, III, 1, supra.
99 Ibid.• para. 202.
100 Ibid., para. 200.
101 Ibid., para. 201.
102 Ibid., para. 204.
103 Ibid., para. 205.
104 Ibid., para. 207.
105 Ibid.
106 Ibid., para. 210.
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omission can be rectified without any further hearing
or evidence, they shall complete their award within 60
days after the receipt of the request.

3. When an additional award is made, the provi­
sions of article 27, paragraphs 2 to 7, shall apply.]107

Costs

Article 33

1. The arbitrators shall fix the costs of arbitration
in their award. The term "costs" includes:

(a) The fee of the arbitrators, to be stated separately
and to be fixed by the arbitrators themselves [in ac­
cordance with the schedule of fees for arbitrators set
out in annex A of these Rules]I08 [taking into account
the amount in dispute and the duration of the arbitral
proceedings.]l°9 [When an appointing authority has been
designated, the arbitrators shall fix their fees after con­
sultation with that appointing authority. Such authority
may make any comment it deems appropriate concern­
ing the fee the arbitrators are suggesting for them­
selves];110

(b) The fee charged and costs incurred by the ap­
pointing authority in connexion with its services, except
for any portion that had been paid previously;111

(c) The travel and other expenses incurred by the
arbitrators;

(d) The costs of expert advice and of other assis­
tance required by the arbitrators;

(e) The travel expenses of witnesses, to the extent
such expenses are approved by the arbitrators;

(f) The compensation for legal assistance of the
successful party if such compensation was claimed dur­
ing the arbitral proceedings, but only to the extent that
the compensation is deemed reasonable and appropriate

107 Ibid., para. 212.
108 Ibid., para. 214.
109 Ibid.
110 This alternative text is based on A/10017, annex I,

para. 215 (UNCITRAL Yearbook, Vol. VI: 1975, part one,
II, 1), and on a suggestion made by a member of the Consul­
tative Group.

111 This alternative text is based on a suggestion made by
a member of the Consultative Group.

by the arbitrators [and if it may be recovered under the
applicable law at the place of arbitration].ll2

2. Arbitrators shall keep the costs of arbitration as
low as possible and they shall not be entitled to any ad­
ditional remuneration for interpreting or correcting their
award, or for making an additional award pursuant to
article 32 of these Rules,11a

3. The costs of arbitration shall [ordinarily]114 be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties if
they consider that apportionment is reasonable.

Deposit of costs

Article 34
1.
2. An appointing authority, upon its designation as

such, may require each party to deposit an amount equal
to half its fee.Wi

3. During the course of the arbitral proceedings the
arbitrators may require supplementary deposits from the
parties.

4. If the deposits required under paragraphs I and 2
of this article are not paid in full within 30 days after
the communication of the demand, the arbitrators shall
notify both parties of the default and give to each party
an opportunity to make the payment required of him
or of the other party.116 If, nevertheless, a required pay­
ment is even then not made, the arbitrators may order
the suspension or discontinuance of the arbitral pro­
ceedings.117

5. The arbitrators shall render an accounting to the
parties of the deposits received and return any un­
expended balance to the parties.

6. A designated appointing authority may be au­
thorized by the arbitrators to perform the functions
described in paragraphs 1, 3, 4 and 5 of this articIe. l18

112 A/IO017, annex I, para. 218 (UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

113 Ibid., para. 222.
114 Ibid., para. 219.
115 This alternative text is based on a suggestion made by

a member of the Consultative Group.
116 A/10017, annex I, para. 224 (UNCITRAL Yearbook,

Vol. VI: 1975, part one, II, 1).
117 Ibid., para. 225.
118 This alternative text is based on a suggestion made by a

member of the Consultative Group.

4. Note by the Secretariat: draft UNCITRAL Arbitration Rules; schedule of fees of arbitrators
(A/CN.9/114)0\1

1. This note examines the feasibility, in the context
of the draft UNCITRAL Arbitration Rules,1 of es­
tablishing a schedule of fees which would set the upper
and lower limits of the arbitrators' remuneration for
their services. The draft Rules, in article 33, para­
graph 1, provide that the arbitrators themselves fix their
fee, and the commentary states that arbitrators may be
expected to act reasonably in setting the amount thereof.
Moreover, in most countries, if overcharge is alleged,

* 1 April 1976.
1 The revised draft UNCITRAL arbitration rules are set

forth in A/CN.9/112, and the commentary thereon in A/
CN.9/1121Add.l (both reproduced in this volume, part two,
DI, 1 and 2, supra).

the arbitrators' decision as to their fees may be sub­
mitted to a court.

2. During the discussion of the preliminary draft
Rules which contained a provision similar to para­
graph 1 of article 33, the view was expressed that there
should be a limitation on the power of the arbitrators
to settle for themselves what they considered a proper
remuneration for their services, and the suggestion was
made that the Rules should set out a scale of fees which
would impose a ceiling on the fees payable.2

2 See Report of the United Nations Commission on Inter­
national Trade Law on the work of its eighth session, Official
Records of the General Assembly, Thirtieth Session, Supple­
ment No. 17 (AIlOOI7), paras. 213·215 (UNCITRAL Year­
book, Vol. VI: 1975, part one, II, 1).
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Fees (In %)
Minimum Maximum

(min. $600) 10
1.5 6
0.8 3
0.5 2
0.3 1.5
0.2 0.6
0.1 0.3
0.1 0.15

3. A schedule of fees usually takes into account the
amount of the claim and will provide for minimum and
maximum rates, or for maximum rates only, based on
such an amount. Arbitration rules that provide for a
schedule also make provision for an administrative body
which fixes the fees in accordance with the schedule and,
under most arbitration rules, may do so with a large
measure of discretion. Such discretion seems desirable
in view of the length of time which a particular arbitra­
tion may take or of the complexity of the issues sub­
mitted for arbitration. In some instances, the adminis­
trative body may assess the arbitrators' remuneration
outside the schedule.s

4. Since the UNCITRAL Arbitration Rules are de­
signed to facilitate arbitration in all parts of the world
and in respect of different kinds of cases, a fee schedule
under the Rules would probably have to establish a
wide margin· between minimum and maximum rates so
as to allow flexibility in determining the fees.4 There­
fore, the mere fact of a maximum rate being indicated
in the schedule would not effectively inform the parties
in advance what the cost of arbitration will be and
would not necessarily, in every case, preclude the as­
sessment of improper charges by arbitrators.

5. The effectiveness of a schedule of fees would
thus seem to depend on the intervention of an indepen­
dent body. As noted above, the only arbitration rules
which include fee schedules are those administered by

8 For example, article 20, para. 3, of the Rules of Con­
ciliation and Arbitration of the International Chamber of
Commerce (1975 version) provides that "the ICC Court may
fix the arbitrators' fees at a figure higher or lower than that
which would result from the application of the annexed scale
if in the exceptional circumstances of the case this appears
to be necessary".

4 For example, the schedule of fees set forth in appendix II
of the ICC Rules establishes the following range between the
minimum and maximum fees shown:

Sums In dispute
(In thousands 01 U.S. dollars)

Under 10 .
from 10 to 50 .
from 50 to 200 .
from 200 to 600 .
from 600 to 1,500 .
from 1,500 to 3,000 .
from 3,000 to 10,000 .
over 10,000 .

arbitration institutions. If the Commission were of the
view that a schedule should be included in the Rules
and be "administered" by an independent authority,
consideration might be given to the possibility either of
giving the appointing authority discretionary power to
assess the remuneration of arbitrators in accordance
with the schedule, or of providing that the arbitrators
must fix their fees in accordance with the schedule after
consultation with the appointing authority.

6. Under the Rules, there is an appointing authority
(0) When such authority has been designated in the

arbitration clause or arbitration agreement;
(b) When the parties have failed to reach agreement

on the choice of a sole arbitrator (article 7 (3) and (6»
or presiding arbitrator (article 8 (5) and (8» or when,
in the case of a three-member tribunal, a party fails to
appoint an arbitrator (article 8 (3»;

(c) When an appointing authority has been desig­
nated to make the decision on the challenge of an ar­
bitrator (article 11 (1) (c».

In all other cases, where no appointing authority exists
because of one of the above circumstances, resort might
be had to an appointing authority to be designated in
accordance with the provisions of article 7 or 8 of the
Rules.

Conclusions

7. In conclusion, the following options in connexion
with the fixing of fees of arbitrators are submitted to
the Commission for consideration:

(a) To maintain the present text of article 33 under
which the arbitrators themselves fix their fees;

(b) To include in the Rules a schedule of fees, es­
tablishing minimum and maximum rates, or a maximum
rate only, based on the amount of the claim and to add
an additional provision to article 33 under which the
arbitrators' fees are to be fixed by the appointing au­
thority in accordance with the schedule or under which
the arbitrators are to fix their fees after consultation
with the appointing authority;

(c) Not to include a schedule of fees in the Rules
but to add an additional provision to article 33 under
which the arbitrators are to fix their fees after consulta­
tion with the appointing authority.
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Introduction

1. At its fourth session (29 March-20 April 1971)
the United Nations Commission on International Trade
Law decided to examine the rules governing the respon­
sibility of ocean carriers for cargo. The relevant res­
olution of the Commission at that session stated that:

"The rules and practices concerning bills of lad­
ing, including those rules contained in the Inter­
national Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brus­
sels Convention 1924) and in the Protocol to amend
that Convention (the Brussels Protocol 1968),
should be examined with a view to revising and
amplifying the rules as appropriate, and that a new
international convention may if appropriate be pre-

• 29 January 1976.
•• Comments by the UNCTAD secretariat are contained

in documents TD/B/C.4/ISLlI9 and Supplements 1 and 2.
Comments by the UNCTAD Working Group on International
Shipping Legislation are contained in documents m/B/CAI
148 and m/B/C.4/ISL/21.

pared for adoption under the auspices of the United
Nations," 1

2. To carry out this programme of work, the Com­
mission at that session established a new Working
Group on International Legislation on Shipping. This
Working Group thereafter commenced to carry out its
programme of work and, at its eighth session (10­
21 February 1975), completed its mandate and ap­
proved the text of a new draft convention entitled
"Draft convention on the carriage of goods by sea".2

3. In accordance with a decision of the Commis­
sion taken at its seventh session (13-17 May 1974),
the text of this draft convention was transmitted to
Governments and interested international organiza­
tions for their comments.

4. All comments received by the Secretariat as at
27 January 1976 are reproduced herein. The text of

1 OfJicial Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17; UNCITRAL Yearbook, Vol. n:
1971, part two, n, A.

2 AjCN.9/105, annex; UNCITRAL Yearbook, Vol. VI:
1975, part two, IV,4.

193.
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the draft convention is also reproduced herein preced­
ing the comments.

5. An analysis of these comments prepared by the
Secretariat is contained in document A/CN.9/110.*

I. Text of the draft Convention on the
Carriage of Goods by Sea

PART 1. GENERAL PROVISIONS

Article 1. Definitions

In this Convention:
1. "Carrier" or "contracting carrier" means any

person by whom or in whose name a contract for car­
riage of goods by sea has been concluded with the
shipper.

2. "Actual carrier" means any person to whom the
contracting carrier has entrusted the performance of
all or part of the carriage of goods.

3. "Consignee" means the person entitled to take
delivery of the goods.

4. "Goods" means any kind of goods, including
live animals; where the goods are consolidated in a
container, pallet or similar article of transport or where
they are packed, "goods" includes such article of trans­
port or packaging if supplied by the shipper.

5. "Contract of carriage" means a contract whereby
the carrier agrees with the shipper to carry by sea
against payment of freight, specified goods from one
port to another where the goods are to be delivered.

6. "Bill of lading" means a document which evi­
dences a contract for the carriage of goods by sea and
the taking over or loading of the goods by the carrier,
and by which the carrier undertakes to deliver the
goods against surrender of the document. A provision
in the document that the goods are to be delivered to
the order of a named person, or to order, or to bearer,
constitutes such an undertaking.

Article 2. Scope of application

1. The provisions of this Convention shall be ap­
plicable to all contracts for carriage of goods by sea
between ports in two different States, if:

(a) The port of loading as provided for in the
contract of carriage is located in a Contracting State,
or

(b) The port of discharge as provided for in the
contract of carriage is located in a Contracting State,
or

(c) One of the optional ports of discharge provided
for in the contract of carriage is the actual port of dis­
charge and such port is located in a Contracting State,
or

(d) The bill of lading or other document evidenc­
ing the contract of carriage is issued in a Contracting
State, or

(e) The bill of lading or other document evidenc­
ing the contract of carriage provides that the provi-

• Reproduced in this volume, part two, IV, 3, infra; these
comments often refer to certain international transport con­
ventions. A list of these conventions and documentary ref­
erences is set out in paragraph 6 of document A/CN.9/110.·

sions of this Convention or the legislation of any State
giving effect to them are to govern the contract.

2. The provisions of paragraph 1 of this article are
applicable without regard to the nationality of the ship,
the carrier, the shipper, the consignee or any other
interested person.

3. A Contracting State may also apply, by its na­
tional legislation, the rules of this Convention to do­
mestic carriage.

4. The provisions of this Convention shall not be
applicable to charter-parties. However, where a bill
of lading is issued pursuant to a charter-party, the pro­
visions of the Convention shall apply to such a bill of
lading where it governs the relation between the carrier
and the holder of the bill of lading.

Article 3. Interpretation of the Convention

In the interpretation and application of the provi­
sions of this Convention regard shall be had to its
international character and to the need to promote
uniformity.

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility

1. "Carriage of goods" covers the period during
which the goods are in the charge of the carrier at the
port of loading, during the carriage and at the port of
discharge.

2. For the purpose of paragraph 1 of this article,
the carrier shall be deemed to be in charge of the goods
from the time the carrier has taken over the goods
until the time the carrier has delivered the goods:

(a) By handing over the goods to the consignee; or

(b) In cases when the consignee does not receive
the goods, by placing them at the disposal of the con­
signee in accordance with the contract or with the law
or with the usage of the particular trade, applicable at
the port of discharge; or

(c) By handing over the goods to an authority or
other third party to whom, pursuant to law or regula­
tions applicable at the port of discharge, the goods
must be handed over.

3. In the provisions of paragraphs 1 and 2 of this
article, reference to the carrier or to the consignee shall
mean, in addition to the carrier or the consignee, the
servants, the agents or other persons acting pursuant
to the instructions, respectively, of the carrier or the
consignee.

Article 5. General rules
1. The carrier shall be liable for loss, damage or

expense resulting from loss of or damage to the goods,
as wen as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place
while the goods were in his charge as defined in arti­
cle 4, unless the carrier proves that he, his servants
and agents took all measures that could reasonably be
required to avoid the occurrence and its consequences.

2. Delay in delivery occurs when the goods have
not been delivered at the port of discharge provided
for in the. contract of carriage within the time expressly
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agreed upon in writing or, in the absence of such agree­
ment, within the time which it would be reasonable to
require of a diligent carrier, having regard to the cir­
cumstances of the case.

3. The person entitled to make a claim for the loss
of goods may treat the goods as lost when they have
not been delivered as required by article 4 within 60
days following the expiry of the time for delivery ac­
cording to paragraph 2 of this article.

4. In case of fire, the carrier shall be liable, pro­
vided the claimant proves that the fire arose due to
fault or negligence on the part of the carrier, his serv­
ants or agents.

5. With respct to live animals, the carrier ::hallbe
relieved of his liability where the loss, damage or delay
in delivery results from any special risks inherent in
that kind of carriage. When the carrier proves that he
has complied with any special instructions given him
by the shipper respecting the animals and that, in the
circumstances of the case, the loss, damage or delay in
delivery could be attributed to such risks, it shall be
presumed that the loss, damage or delay in delivery
was so caused unless there is proof that all or a part
of the loss, damage or delay in delivery resulted from
fault or negligence on the part of the carrier, his ser­
vants or agents.

6. The carrier shall not be liable for loss, damage
or delay in delivery resulting from measures to save
life and from reasonable measures to save property at
sea.

7. Where fault or negligence on the part of the
carrier, his servants or agents, concurs with another
cause to produce loss, damage or delay in delivery
the carrier shall be liable only for that portion of the
loss, damage or delay in delivery attributable to such
fault or negligence, provided that the carrier bears the
burden of proving the amount of loss, damage or delay
in delivery not attributable thereto.

Article 6. Limits of liability

Alternative A

1. The liability of the carrier according to the pro­
visions of article 5 shall be limited to an amount equiv­
alent to ( ... ) francs per kilo of gross weight of the
goods lost, damaged or delayed.

Alternative B

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti­
cle 5 shall be limited to an amount equivalent to ( ... )
francs per kilo of gross weight of the goods lost or
damaged.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be estab­
lished under subparagraph (a) of this paragraph for
total loss of the goods with respect to which such lia­
bility was incurred.

Alternative C
1. The liability of the carrier according to the pro­

visions of article 5 shall be limited to an amount equiv­
alent to (. . .) francs per package or other shipping
unit or ( ... ) francs per kilo of gross weight of the
goods lost, damaged or delayed, whicheve'l' is the higher.

2. For the purpose of calculating which amount is
the higher in accordance with paragraph 1 of this ar­
ticle, the following rules shall apply:

(a) Where a contiUner, pallet or similar article of
transport is used to consolidate goods, the package or
other shipping units enumerated in the bill of lading
as packed in such article or transport shall be deemed
packages or shipping units. Except as aforesaid the
goods in such article of transport shall be deemed one
shipping unit.

(b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall,
when not owned or otherwise supplied by the carrier.
be considered one separate shipping unit.
Alternative D

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti­
cle 5 shall be limited to an amount equivalent to ( . . .)
francs per package or other shipping unit or (. . .)
francs per kilo of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed:

variation X: [double] the freight;
variation Y: an amount equivalent to (x-y)a francs

per package or other shipping unit or (x-y) francs per
kilo of gross weight of the goods delayed, whichever is
the higher.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be es­
tablished under subparagraph (a) of this paragraph
for total loss of the goods with respect to which such
liability was incurred.

2. For the purpose of calculating which amount is
the higher in accordance with paragraph 1 of this ar­
ticle, the following rules shall apply:

(a) Where a container, pallet or similar article of
transport is used to consolidate goods, the package or
other shipping units enumerated in the bill of lading
as packed in such article of transport shall be deemed
packages or shipping units. Except as aforesaid the
goods in such article of transport shall be deemed one
shipping unit.

(b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall,.
when not owned or otherwise supplied by the carrier.
be considered one separate shipping unit.
Alternative E

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti-

a It is assumed that the (x-y) will represent lower limita­
tions on liability than those established under subparagraph
1 (a).
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cle 5 shall be limited to an amount equivalent to (. . . )
francs per package or other shipping unit or (...)
francs per kilo of gross weight of the goods lost or dam­
aged, whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

(c) In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be es­
tablished under subparagraph (a) of this paragraph for
total loss of the goods with respect to which such lia­
bility was incurred.

2. Where a container, pallet or similar article of
transport is used to consolidate goods, limitation based
on the package or other shipping unit shall not be ap­
plicable.

The following paragraphs apply to all alternatives:
A franc means a unit consisting of 65.5 milligrams

of gold or millesimal fineness 900.
The amount referred to in paragraph 1 of this ar­

ticle shall be converted into the national currency of
the State of the court or arbitration tribunal seized of
the case on the basis of the official value of that cur­
rency by reference to the unit defined in the preceding
paragraph of this article on the date of the judgement
or arbitration award. If there is no such official value,
the competent authority of the State concerned shall
determine what shall be considered as the official value
for the purposes of this Convention.

Article 7. Actions in tort

1. The defences and limits of liability provided for
in this Convention shall apply in any action against
the carrier in respect of loss of or damage to the goods
covered by the contract of carriage, as well as of delay
in delivery, whether the action be founded in contract
or in tort.

2. If such an action is brought against a servant or
agent of the carrier, such servant or agent, if he proves
that he acted within the scope of his employment, shall
be entitled to avail himself of the defences and limits
of liability which the carrier is entitled to invoke under
this Convention.

3. The aggregate of the amounts recoverable from
the carrier and any persons referred to in the preceding
paragraph shall not exceed the limits of liability pro­
vided for in this Convention.

Article 8. Loss of right to limit liability

The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is
proved that the damage resulted from an act or omis­
sion of the carrier, done with the intent to cause such
damage, or recklessly and with knowledge that such
damage would probably result. Nor shall any of the
servants or agents of the carrier be entitled to the
benefit of such limitation of liability with respect to
damage resulting from an act or omission of such ser­
vants or agents, done with the intent to cause such dam­
age, or recklessly and with knowledge that such dam-

e age would probably result.

Article 9. Deck cargo
1. The carrier shall be entitled to carry the goods

on deck only if such carriage is in accordance with an
agreement with the shipper, with the usage of the par­
ticular trade or with statutory rules or regulations.

2. If the carrier and the shipper have agreed that
the goods shall or may be carried on deck, the carrier
shall insert in the bilI of lading or other document evi­
dencing the contract of carriage a statement to that
effect. In the absence of such a statement the carrier
shall have the burden of proving that an agreement for
carriage on deck has been entered into; however, the
carrier shall not be entitled to invoke such an agree­
ment against a third party who has acquired a bill of
lading in good faith.

3. Where the goods have been carried on deck
contrary to the provisions of paragraph 1 of this ar­
ticle, the carrier shall be liable for loss of or damage
to the goods, as welI as for delay in delivery, which
results solely from the carriage on deck, in accordance
with the provisions of articles 6 and 8. The same shall
apply when the carrier, in accordance with paragraph 2
of this article, is not entitled to invoke an agreement
for carriage on deck against a third party who has
acquired a bill of lading in good faith.

4. Carriage of goods on deck contrary to express
agreement for the carriage under deck shall be deemed
to be an act or omission of the carrier within the
meaning of article 8.

Article 10. Liability of contracting carrier
and actual carrier

1. Where the contracting carrier has entrusted the
performance of the carriage or part thereof to an
actual carrier, the contracting carrier shall nevertheless
remain responsible for the entire carriage according to
the provisions of this Convention. The contracting car­
rier shall, in relation to the carriage performed by the
actual carrier, be responsible for the acts and omissions
of the actual carrier and of his servants and agents act­
ing within the scope of their employment.

2. The actual carrier also shall be responsible, ac­
cording to the provisions of this Convention, for the
carriage performed by him. The provisions of para­
graphs 2 and 3 of article 7 and of the second sentence
of article 8 shall apply if an action is brought against a
servant or agent of the actual carrier.

3. Any special agreement under which the con­
tracting carrier assumes obligations not imposed by this
Convention or any waiver of rights conferred by this
Convention shall affect the actual carrier only if agreed
by him expressly and in writing.

4. Where and to the extent that both the contract­
ing carrier and the actual carrier are liable, their liabil­
ity shall be joint and several.

5. The aggregate of the amounts recoverable from
the contracting carrier, the actual carrier and their ser­
vants and agents shall not exceed the limits provided
for in this Convention.

6. Nothing in this article shall prejudice any right
of recourse as between the contracting carrier and the
actual carrier.
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Article 11. Through carriage

1. Where a contract of carriage provides that the
contracting carrier shall perform only part of the car­
riage covered by the contract, and that the rest of the
carriage shall be performed by a person other than the
contracting carrier, the responsibility of the contracting
carrier and of the actual carrier shall be determined in
accordance with the provisions of article 10.

2. However, the contracting carrier may exonerate
himself from liability for loss, damage or delay in de­
livery caused by events occurring while the goods are
in the charge of the actual carrier, provided that the
burden of proving that any such loss, damage or delay
in delivery was so caused, shall rest upon the contract­
ing carrier.

PART III. LIABILITY OF THE SHIPPER

Article 12. General rule

The shipper shall not be liable for loss or damage
sustained by the carrier, the actual carrier or by the
ship unless such loss or damage was caused by the fault
or neglect of the shipper, his servants or agents.

Article 13. Special rules on dangerous goods

1. When the shipper hands dangerous goods to the
carrier, he.shall inform the carrier of the nature of the
goods and' indicate, if necessary, the character of the
danger and the precautions to be taken. The shipper
shall, whenever possible, mark or label in a suitable
manner such goods as dangerous.

2. Dangerous goods may at any time be unloaded,
destroyed or rendered innocuous by the carrier, as the
circumstances may require, without payment of com­
pensation by him where they have been taken in charge
by him without knowledge of their nature and character.
Where dangerous goods are shipped without the carrier
having knowledge of their nature or character, the ship­
per shall be liable for all damages and expenses directly
or indirectly arising out of or resulting from such ship­
ment.

3. Nevertheless, if such dangerous goods, shipped
with knowledge of their nature and character, become a
danger to the ship or cargo, they may in like manner be
unloaded, destroyed or rendered innocuous by the car­
rier, as the circumstances may require, without pay­
ment of compensation by him except with respect to
general average, if any.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

1. When the goods are received in the charge of
the contracting carrier or the actual carrier, the con­
tracting carrier shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other
things the particulars referred to in article 15.

2. The bill of lading may be signed by a person
having authority from the contracting carrier. A bill of
lading signed by the master of the ship carrying the
goods shall be deemed to have been signed on behalf
of the contracting carrier..

Article 15. Contents of bill of lading

1. The bill of lading shall set forth among other
things the following particulars:

(a) The general nature of the goods, the leading
marks necessary for identification of the goods, the
number of packages or pieces, and the weight of the
goods or their quantity otherwise expressed, all such
particulars as furnished by the shipper;

(b) The apparent condition of the goods;
(c) The name and principal place of business of the

carrier;
(d) The name of the shipper;
(e) The consignee if named by the shipper;
(f) The port of loading under the contract of car­

riage and the date on which the goods were taken over
by the carrier at the port of loading;

(g) The port of discharge under the contract of
carriage;

(h) The number of originals of the bill of lading;
(l) The place of issuance of the bill of lading;
(j) The signature of the carrier or a person acting

on his behalf; the signature may be in handwriting,
printed in facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means,
if the law of the country where the bill of lading is
issued so permits;

(k) The freight to the extent payable by the con­
signee or other indication that freight is payable by him;
and

(l) The statement referred to in paragraph 3 of ar­
ticle 23.

2. After the goods are loaded on board, if the ship­
per so demands, the carrier shall issue to the shipper a
"shipped" bill of lading which, in addition to the par­
ticulars required under paragraph 1 of this article, shall
state that the goods are on board a named ship or ships,
and the date or dates of loading. If the carrier has
previously issued to the shipper a bill of lading or other
document of title with respect to any of such goods, on
request of the carrier, the shipper shall surrender such
document in exchange for the "shipped" bill of lading.
The carrier may amend any previously issued document
in order to meet the shipper's demand for a "shipped"
bill of lading if, as amended, such document includes all
the information required to be contained in a "shipped"
bill of lading.

3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
validity of the bill of lading.

Article 16. Bills of lading: reservations
and evidentiary effect

1. If the bill of lading contains particulars concern­
ing the general nature, leading marks, number of pack­
ages or pieces, weight or quantity of the goods which
the carrier or other person issuing the bill of lading on
his behalf knows or has reasonable grounds to suspect
do not accurately represent the goods actually taken
over or, where a "shipped" bill of lading is issued,
loaded, or if he had no reasonable means of checking
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b In regard to drafting changes that may be necessary, see
A/CN.9/105, sect. B, foot-note 17; UNCITRAL Yearbook,
Vol. VI: 1975, part two, IV, 3.

PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the
general nature of such loss or damage, be given in writ­
ing by the consignee to the carrier not later than at the
time the goods are handed over to the consignee, such
handing over shall be prima facie evidence of the deliv­
ery of the goods by the carrier in good condition and
as described in the document of transport, if any.

2. Where the loss or damage is not apparent, the
notice in writing must be given within 10 days after
the completion of delivery, excluding that day.

3. The notice in writing need not be given if the
state of the goods has at the time of their delivery been
the subject of joint surveyor inspection.

4. In the case of any actual or apprehended loss or
damage the carrier and the consignee shall give all
reasonable facilities to each other for inspecting and
tallying the goods.

5. No compensation shall be payable for delay in
delivery unless a notice has been given in writing to
the carrier within 21 days from the time that the goods
were handed over to the consignee.

6. If the goods have been delivered by an actual
carrier, any notice given under this article to the actual
carrier shall have the same effect as if it had been
given to the contracting carrier.

,Article 20. Limitation of actions
1. The carrier shall be discharged from all liability

whatsoever relating to carriage under this Convention
unless legal or arbitral proceedings are initiated within
[one year] [two years]:

(a) In the case of partial loss of or damage to
the goods, or delay, from the last day on which the
carrier has delivered any of the goods covered by the
contract;

( b ) In all other cases, from the ninetieth day after
the time the carrier has taken over the goods or, if
he has not done so, the time the contract was made.

2. The day on which the period of limitation begins
to run shall not be included in the period.

such particulars, the carrier or such other person shall right of indemnity from the shipper pursuant to para-
make special note of these grounds or inaccuracies, or graph 1 of this article.
of the absence of reasonable means of checking. 1· In the case referred to in paragraph 3 of this

2. When the carrier or other person issuing the bill artIcle the carrier shall be liable, without the benefit
of lading on his behalf fails to note on the bill of lading of t~e limitation of liability provided for' in this Con-
the apparent condition of the goods, he is deemed to vent~on, for a~y los~, damage .or expense incurred by
have noted on the bill of lading that the goods were in a thIrd party, mcludmg a conSIgnee, who has acted in
apparent good condition. reliance on the description of the goods in the bill of

3. Except for particulars in respect of which and lading issued."
to the extent to which a reservation permitted under
paragraph 1 of this article has been entered: Article 18. Documents other than bills of lading

(a) The bill of lading shall be prima facie evidence When a carrier issues a document other than a bill
of the taking over or, where a "shipped" bill of lading of lading to evidence a contract of carriage, such a
is issued, loading, by the carrier of the goods as des- document shall be prima facie evidence of the taking
cribed in the bill of lading; and over by the carrier of the goods as therein described.

(b) Proof to the contrary by the carrier shall not
be admissible when the bill of lading has been trans­
ferred to a third party, including any consignee, who in
good faith has acted in reliance on the description of
the goods therein.

4. A bill of lading which does not, as provided in
paragraph 1, subparagraph (k) of article 15, set forth
the freight or otherwise indicate that freight shall be
payable by the consignee, shall be prima facie evidence
that no freight is payable by the consignee. However,
proof to the contrarx by the carrier shall not be ad­
missible when the bill of lading has been transferred
to a third party,.including any consignee, who in good
faith has acted in reliance on the absence in the bill of
lading of any such indication.

Article 17. Guarantees by the shipper

1. The shipper shall be deemed to have guaranteed
to the carrier the accuracy of particulars relating to
the general nature of the goods, their marks, number,
weight and quantity as furnished by him for insertion
in the bill of lading. The shipper shall indemnify the
carrier against all loss, damage or expense resulting
from inaccuracies of such particulars. The shipper shall
remain liable even if the bill of lading has been trans­
ferred by him. The right of the carrier to such indem­
nity shall in no way limit his liability under the contract
of carriage to any person other than the shipper.

2. Any letter of guarantee or agreement by which
the shipper undertakes to indemnify the carrier against
loss, damage or expense resulting from the issuance
of the bill of lading by the carrier, or a person acting
on his behalf, without entering a reservation relating
to particulars furnished by the shipper for insertion in
the bill of lading; or to the apparent condition of the
goods, shall be void and of no effect as against any
third party, including any consignee, to whom the bill
of lading has been transferred.

3. Such letter of guarantee or agreement shall be
valid as against the shipper unless the carrier or the
person acting on his behalf, by omitting the reservation
referred to in paragraph 2 of this article, intends to
defraud a third party, including any consignee, who
acts in reliance on the description of the goods in the
bill of lading. If in such a case, the reservation omitted
relates to particulars furnished by the shipper for in­
sertion in the bill of lading, the-carrier shall have no



PART VI. DEROGATIONS FROM THE CONVENTION

Article 23. Contractual stipulations

1. Any stipulation of the contract of carriage or
contained in a bill of lading or any other document
evidencing the contract of carriage shall be null and
void to the extent that it derogates, directly or indirectly,
from the provisions of this Convention. The nullity of
such a stipulation shall not affect the validity of the
other provisions of the contract or document of which
it forms a part. A clause assigning benefit of insurance
of the goods in favour of the carrier, or any similar
clause, shall be null and void.

2. Notwithstanding the provisions of paragraph 1
of this article, a carrier may increase his responsibilities
and obligations under this Convention.

3. When a bill of lading or any other document
evidencing the contract of carriage is issued, it shall
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3. The period of limitation may be extended by a (b) For the pUIJ?ose of this article the institution of
declaration of the carrier or by agreement of the parties ~easures with a vIew to o~taining enforcement of a
after the cause of action has arisen. The declaration or Judgem~nt shall not be considered as the starting of a
agreement shall be in writing. new actIOn;

4. The provisions of paragraphs 1, 2 and 3 of this (c) For the purpose of this article the removal of an
article shall apply correspondingly to any liability of action to a ~fferent court wit?in the same country shall
the actual carrier or of any servants or agents of the not be conSidered as the startmg of a new action.
carrier or the actual carrier. 5 th. Notwi standing the provisions of the preceding

5. An action for indemnity against a third person pa~agraphs, an agre~ment made by the parties after a
may be brought even after the expiration of the period clro.m under the contract of carriage has arisen, which
of limitation provided for in the preceding paragraphs deSignates the place where the claimant may bring an
if brought within the time allowed by the law of the action, shall be effective.
Court seized of the case. However, the time allowed
shall not be less than ninety days commencing from Article 22. Arbitration
the day when the person bringing such action for in- 1. . Subject to the rules of thi~ article, parties may
demnity has settled the claim or has been served with prOVide by agreement that any dispute that may arise
process in the action against himself. ~nder a contract of carriage shall be referred to arbitra­

tIOn.
Article 21. Jurisdiction

2. The arbitration proceedings shall, at the option
1. In a legal proceeding arising out of the contract of the plaintiff, be instituted at one of the following

of carriage the plaintiff, at his option, may bring an places:
action in a contracting State within whose territory is
situated: (a) A place in a State within whose territory is

situated
(a) The principal place of business or, in the ab-

sence thereof, the ordinary residence of the defendant; (i) The port of loading or the port of discharge, or
or (ii) The principal place of business of the defendant

(b) The place where the contract was made pro- or, in the absence thereof, the ordinary resi-
vided that the defendant has there a place of business, dence of the defendant, or
branch or agency through which the contract was made; (iii) The place where the contract was made, pro-
or vided that the defendant has there a place of

(c) The port of loading; or business, branch or agency through which the
contract was made; or

(d) The port of discharge; or
(b) Any other place designated in the arbitration

(e) A place designated in the contract of carriage. clause or agreement.

2. (a) Notwithstanding the preceding provisions of 3. The arbitrator or arbitration tribunal shall apply
this article, an action may be brought before the courts the rules of this Convention.
of any port in a contracting State at which the carrying
vessel may have been legally arrested in accordance 4. The provisions of paragraphs 2 and 3 of this
with the applicable law of that State. However, in such article shall be deemed to be part of every arbitration
a case, at the petition of the defendant, the claimant clause or agreement, and any term of such clause or
must remove the action, at his choice, to one of the agreement which is inconsistent therewith shall be null
jurisdictions referred to in paragraph I of this article and void.
for the determination of the claim, but before such re- 5. Nothing in this article shall affect the validity of
moval the defendant must furnish security sufficient to an agreement relating to arbitration made by the parties
ensure payment of any judgement that may subsequently after the claim under the contract of carriage has arisen.
be awarded to the claimant in the action;

(b) All questions relating to the sufficiency or other­
wise of the security shall be determined by the court at
the place of the arrest.

3. No legal proceedings arising out of the contract
of carriage may be brought in a place not specified in
paragraphs 1 and 2 of this article. The provisions which
precede do not constitute an obstacle to the jurisdiction
of the contracting States for provisional or protective
measures.

4. (a) Where an action has been brought before
a court. competent under paragraphs 1 and 2 of this
article or where judgement has been delivered by such
a court, no new action shall be started between the same
parties on the same grounds unless the judgement of
the court before which the first action was brought is
not enforceable in the country in which the new pro­
ceedings are brought;
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contain a statement that the carriage is subject to the
provisions of this Convention which nullify any stipula­
tion derogating therefrom to the detriment of the ship­
per or the consignee.

4. Where the claimant in respect of the goods has
incurred loss as a result of a stipulation which is null
and void by virtue of the present article, or as a result
of the omission of the statement referred to in the
preceding 'paragraph, the carrier shall pay compensation
to the extent required in order to give the claimant full
compensation in accordance with the provisions of this
Convention for any loss of or damage to the goods as
well as for delay in delivery. The carrier shall, in addi­
tion, pay compensation for costs incurred by the claim­
ant for the purpose of exercising his right, provided
that costs incurred in the action where the foregoing
provision is invoked shaH be determined in accordance
with the law of the court seized of the case.

Article 24. General average

Nothing in this Convention shall prevent the applica­
tion of provisions in the contract of carriage or national
law regarding general average. However, the rules of
this Convention relating to the liability of the carrier
for loss of or damage to the goods shall govern the
liability of the carrier to indemnify the consignee in
respect of any contribution to general average.

Article 25. Other conventions

1. This Convention shall not modify the rights or
duties of the carrier, the actual carrier and their servants
and agents, provided for in international conventions
or national law relating to the limitation of liability of
owners of seagoing ships.

2. No liability shall arise under the provisions of
this Convention for damage caused by a nuclear incident
if the operator of a nuclear installation is liable for such
damage:

(a) Under either the Paris Convention of 29 July
1960 on Third Party Liability in the Field of Nuclear
Energy as amended by the Additional Protocol of 28
January 1964 or the Vienna Convention of 21 May
1963 on Civil Liability for Nuclear Damage, or

(b) By virtue of national law governing the liability
for such damage, provided that such law is in all respects
as favourable to persons who may suffer damage as
either the Paris or Vienna Conventions.

n. Comments by Governments

AFGHANISTAN

[Original: English]

The Government of Afghanistan has studied the draft
convention on the carriage of goods by sea, and believes
that such a convention will facilitate the regulation of
the international trade and would contribute to its
further expansion.

AUSTRALIA

[Original: English]

1. The Australian Government continues to support
the object of the convention, namely the revision of the
Hague Rules, 1924, although there are some aspects of
the draft which cause concern. Australia's final attitude

would depend upon those matters presently causing con­
cern being resolved before the convention proceeded to
a diplomatic conference.

2. Australia considers that the provisions relating
to liability in article 5 of the draft convention are fun­
damental in determining an over-all attitude to the draft
convention. Article 5 in conjunction with the monetary
level set in article 6 will have significant economic con­
sequences to shipper, carrier and insurance interests.
Australia is presently invstigating what those economic
consequences may be and therefore has no firm view
on article 5. However, it is hoped that a firm attitude
to the draft convention will have been formulated by
the ninth session in 1976.

3. It is Australia's view that the draft convention
should apply to the sea leg of a multimodal movement
of cargo. As presently drafted the convention may be
interpreted to apply solely to conventional port to port
carriage, thereby excluding carriage under a "through
blll of lading" or under any contract of carriage cov­
ering another mode of carriage in addition to a sea
carriage.

4. There are some minor drafting ambiguities which
could exacerbate the inevitable interpretative litigation
that would follow implementation of the convention.
However, it is considered that these could be rectified
at the ninth session of UNCITRAL or at a diplomatic
conference.

AUSTRIA

[Original: English]

GENERAL

In relation to the Brussels Convention of 1924 on
the Unification of Certain Rules relating to Bills of
Lading, as amended by the Brussels Protocol of 1968,
the draft represents a very great advance with respect
to both form and content. Generally speaking, it may
therefore be considered a welcome step forward. Its
general pattern corresponds to that of conventions on
the carriage of goods by other means of transport, either
already existing or in the process of being drafted.

Article 5

Paragraph 1 construes the carrier's liability as liability
for fault with reversed onus probandi. There is no ob­
jection to that. Paragraph 4, on the other hand, stipu­
lates that the onus probandi shall not be reversed for
damage caused by a fire on board ship. But precisely
in the case of fire, the claimant will rarely be in a posi­
tion to prove what caused the fire. This is a question
concerning events on board the carrier's ship which are
entirely under the carrier's control. Hence paragraph 4
should be deleted, which would make paragraph 1 ap­
plicable to damage caused by fires as well.

Article 6

Alternative B is preferable. It would be a hardship
for the carrier to be liable for delay up to the same limit
as he is for loss or damage of the goods. If the limitation
is based alternatively on shipping units or weight, this
only leads to unnecessary difficulties: the liability limit
will then largely depend on the quantity of goods placed
in one package. Recent conventions on international
goods carriage by other means of transport invariably
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stipulate that the weight of the goods lost, damaged or
delayed is to be the only criterion.

As regards the question whether the carrier's liability
for delay should not exceed the freight or double the
freight, there are precedents for both provisions. Hence
either solution is acceptable.

Article 8

It follows from this article that the carrier can claim
limited liability where he himself has committed a gross
fault (except where his behaviour was definitely wanton
and reckless) or even where the people for whom he is
normally liable act with malicious intent. This is in
keeping with the rules laid down in other conventions
relating to the law of the sea, but it is unfair to the
person entitled to the goods. The carrier should be
liable without limitation whenever the damage has been
caused by gross negligence-either by himself or by
his servants or agents. Similarly, these servants or agents
for their part should be liable without limitation for any
damage they cause by gross negligence.

Article 20
As the period of limitation may, under paragraph 1

(b), start to run as early as the ninetieth day after the
conclusion of the contract, and the contract may have
been made long before carriage actually starts, two years
is preferable.

The second sentence of paragraph 5 gives rise to some
doubts, since the rule it lays down for the period of
limitation in actions for indemnity against a third per­
son-in fact, any and all such actions-may be in­
consistent with obligations undertaken by a State by
virtue of some other international agreement. The sec­
ond sentence should therefore be deleted. But since,
without the second sentence, the first sentence states no
more than a truism, it would be advisable to omit para­
graph 5 altogether.

Article 21
In some countries difficulties with regard to judicial

procedure may arise from the application of paragraph
2, which states that though forum arresti is the general
rule, this may be avoided if the defendant furnishes
adequate security.

Generally speaking, it is not helpful if an agreement
specifies rules on jurisdiction but fails to make provision
for the recognition and enforcement of the judgements
delivered by the courts in the contracting States that are
competent by virtue of the agreement. The defendant
may have assets in a contracting State whose courts lack
jurisdiction by virtue of paragraph 1, and the plaintiff
will not be able to touch these assets because the judge­
ment issued by the court competent under paragraph 1
is not enforceable in that contracting State, and a new
action in that State is ruled out by the convention. It is
therefore worth considering whether article 21 should
not perhaps be complemented by provisions on the
recognition and enforcement of judgements.

Article 25

The end of subparagraph (b) of paragraph 2 calls
for comparisons between national law and two inter­
national conventions in order to determine which of
them' is more favourable to the person eJ1titled to the

goods. In some cases it will be almost impossible to
answer this question. It should therefore suffice to lay
down that the operator of a nuclear installation shall
be liable in accordance with applicable national law.
As past experience shows, this liability will always be
stricter, as far as its general nature and limits, if any,
are concerned, than is the carrier's liability under the
present draft convention. Hence the qualification in sub­
paragraph (b) of paragraph 2 should be omitted.

, BELGIUM

[Original: French]

A. GENERAL COMMENTS

The. ~elgian Government and the Belgian maritime
authOrIties take a generally favourable view of the texts
drafted by the UNCITRAL Working Group.

The Belgian Government is happy to note that an
area of agreement has been found among delegations
from. different contil;lents whose legal systems and philo­
SOphICal or moral Ideas are often very different from
one. another. It sees this as an encouraging sign for
~~ Imp!ementation of other projects which are as am­
bItiOUS 10 scope as the Convention on the Carriage of
Goods by Sea.

It also welcomes the results achieved by the
UNCITRAL Working Group.

T.he sought-after balance between the interests of the
carners and th<;>se of the .owners of cargoes, including
persons who dIspatch, ship or take delivery of goods
on 'the latter's behalf, may be regarded as on the way
to achievement. Actual practice will confirm the merits
of this undertaking.

At ~he the.oretical level at ~east, both with regard
to theIr draftmg and presentation and with regard to
!heir substance, most of the provisions constitute a clear
Improvement over the texts of the 1924 Brussels Con­
vention. The Belgian Government therefore hopes that
the forthcoming Convention, elaborated in a broader
framework, will prove as successful as the Convention
which it is designed to replace and will have the same
duration.

B. SPECIFIC COMMENTS

The Belgian Government does not feel that there is
any need for it to submit, as part of these comments
any drafting proposals with regard to such provisions a~
the definition of the actual carrier and related articles
or to article 2, paragraph 4. The Belgian delegation will
make such proposals at a later stage.

The articles of the draft do not call forth any sub­
stantive comments, except for the ones which follow.

Article 5

1. The Belgian Government regrets the omission
from article 5 of the clause relieving the carrier of
li~bility for errors in navigation committe~ .by the cap­
tam, members of the crew or persons servIcmg the ship.

By this term it means errors in navigation in the strict
sense, thus excluding the commercial management of
the ship.

It remains convinced that the omission of such a
clause will not benefit any of the parties to the contract
of carriage.
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The main purpose of such a clause is to avoid dis­
putes as to whether the operation of the ship had caused
damage to goods, with the resulting protracted and
costly legal claims. Another purpose is to keep down
the cost of insurance and ensure that it can be directly
and readily controlled by the shippers.

Lastly, the working conditions on board the ship are
sometimes such that it would be unreasonable to make
the carrier liable for acts committed in the course of
their work by the persons responsible for the navigation
of the ship.

2. Article 5, paragraph 4, contains a liability clause
with regard to fire which departs from the general rule.
The solution which it offers is acceptable but could also
give rise to litigation.

The Belgian Government had preferred a more radi­
cal and clear-cut solution, i.e. the adoption of a clause
providing for relief from liability in the case of fire as
well.

3. The Belgian Government also regrets that in
incorporating into the draft the principle of liability for
delay-which it regards as a substantial improvement
in the liability rules-it was thought necessary to de­
part from the wording of the 1924 Convention, which
holds the carrier liable for any loss or damage to goods
and not, as article 5, paragraph 1, of the draft puts it,
for loss, damage or expense resulting from loss or
damage.

This version not only departs from the wording of
the Convention which the draft is designed to replace
but also differs from the provisions of other international
conventions on carriage.

In order to bring the draft into line with a legal view
and doctrine firmly established on the basis of the word­
ing of the 1924 Convention, we should revert to the
language of that Convention.

Article 5, paragraph 1, would thus begin as follows:
"The carrier shall be liable for any loss or damage

to the goods and for any harm resulting from delay
in delivery if the occurrence which caused the loss,
damage or harm took place ... (etc.)".

Article 6

At this stage, the Belgian Government does not wish
to .endorse any of the alternatives proposed under ar­
ticle 6.

However, it notes that those concerned with sea
transport would not be opposed to a simpler formula
than the dual method of computation (unit and weight)
which was provided for in the Protocol to Amend the
1924 Convention and adopted in 1968. At the same
time, this simple formula is acceptable only on condition
that the limits of liability are not substantially extended
as a result.

The Belgian Government also recognizes the urgent
need to find some other means of determining the basic
reference currency.

It can support the system of special drawing rights,
which has been accepted by the International Monetary
Fund and has been proposed in the International Civil
Aviation Organization (lCAO).

Article 16
The provision at the end of paragraph 1, which re­

quires a carrier wishing to enter a reservation to make
special note of his grounds or of the inaccuracies or
absence of reasonable means of checking, is contrary
to a commercial practice which has never given rise to
any serious difficulties. If adopted, it could complicate
the process of completing documents or delay the ship­
ment of the goods.

Article 21
We have two comments on this article.
1. As a result of paragraph 1 (b), the legal proceed­

ing might be removed from the place where the contract
was made, which might be contrary to the interests of
the parties to the dispute.

Since in practice the carrier will seek to avoid placing
himself under the jurisdiction of a court which is distant
from his area of business or from the place where the
contract was made, he will take care to conclude con­
tracts in respect of which he will be able to defend his
interests effectively, which will not be the case when
he acts on behalf of the shippers through an agency.

Thus, the reference to an "agency" will impede, to
the detriment of the shippers, negotiations for the con­
clusion of a contract of carriage on the spot.

A recent convention (the 1974 Athens Convention
relating to the Carriage of Passengers and their Luggage
by Sea) contains a more acceptable formula in article 17.

The same comment applies to article 22, paragraph 2
(d) (iii).

2. The second sentence of paragraph 2 (a) is not
acceptable because in its application it might conflict
with the 1952 Brussels Convention for the Unification
of Certain Rules concerning the Arrest of Seagoing
Ships, which Belgium has ratified (see article 7 of this
Convention).

Under certain circumstances, this Convention gives
the court of the State in which the ship was arrested
jurisdiction to decide on the substance of the case. If
the plaintiff has the arrest made in order to safeguard
his interests, he does not have the option of removing
the action, at the request of the defendant, to the juris­
diction of another court.

We therefore propose that the sentence should be
deleted.

Article 24
This article should be worded in such a way that the

application of rule D of the York-Antwerp Rules is not
affected by the provisions of the Convention under con­
sideration.

BYELORUSSIAN SOVIET SOCIALIST REPUBLIC

[Original: Russian]

The draft convention on the carriage of goods by sea
prepared by the United Nations Commission on Inter­
national Trade Law contains a number of provisions
which give rise to doubts and require clarification. As
far as the name of the convention is concerned, it should
be noted that the proposed formula is too broad. As can
be seen from the text of the convention, it deals with
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Article 11
It would seem advisable for paragraph 1 to include a

provision which defines more specifically the situations
envisaged in articles 10 and 11 by stating that those
articles refer to cases in which the contract contains a
special clause and that the carrier is performing only the
stipulated part of the carriage.

Article 16
A provision should be included at the end of para­

graph 1 to the effect that, under specified conditions,
the carrier is entitled to enter in the bill of lading an
appropriate reservation with regard to those particulars
concerning the goods which he had grounds for ques­
tioning or which he was unable to check.

Article 2
The words "unless such holder is a charterer" should

be added at the end of paragraph 4, which deals with
the application of the convention.

Article 4
The last part of paragraph 1, beginning with the

words "at the port of loading", can be deleted, since
the period during which the goods are in the charge
of the carrier is in fact defined in paragraph 2 of this
article.

a number of the main questions relating to the contract age or delay in delivery which results solely from the
for carriage of goods by sea but not with all of them. carriage on deck. .
It would seem ~dvisab~e to take that fact into account 3. The notation in the bill of lading that goods have
when the draft IS finalized. been carried on deck is an imrortant element both in

Article 1 the relationship between the shIpper and the consignee
and in that between the carrier and the owner of the

1. It seems inadvisable to include in paragraph 4, goods. It would therefore be advisable to include such
which defines the term "goods", a provision to the effect a provision at the beginning of article 9 or in article 15.
that "goods" include "live animals".

2. In the definition of the term "contract of car­
riage" in paragraph 5, it should be stipulated that the
contract must be drawn up in writing.

Article 5
1. There seems no purpose in including paragraph 5

in the article since paragraph 1 presumably establishes,
on the basis of the general principle, that the carrier is
without fault and therefore relieved of any liability
where damage has resulted from the "special risks" in­
herent in the carriage of live animals.

2. Paragraph 6, which relieves the carrier of any
liability for loss, damage or delay in delivery resulting
from measures to save life and from reasonable meas­
ures to save property at sea, requires some clarification.
In particular, the criterion of "reasonableness" may in
the present instance have an adverse effect on compli­
ance by the masters of cargo vessels with the traditional
laws of navigation, including the provision of assistance
to ships in distress.

Article 6
Alternative D, variation X-"the freight"-is to

be preferred for future consideration of this article,
which establishes the limits of liability.

Article 8

The words "or recklessly and with knowledge that
such damage would probably result" at the end of the
first sentence should be deleted, since it would be ex­
tremely difficult to prove the existence of such subjective
circumstances.

Article 9

1. It would be desirable to make paragraph 1 more
specific by referring to the applicable rules or regulations
of the legislation of a particular country, such as "the
country of the port of loading".

2. It would probably be advisable to make certain
drafting changes in paragraph 3 and, in particular, to
formulate more clearly its main provision to the effect
that articles 6 and 8 apply where goods have been un­
lawfully carried on deck and there has been loss, dam-

Article 17

1. Paragraph 3 can probably be deleted since the
questions dealt with in it can be resolved in accordance
with the provisions of national law.

2. Paragraph 4 can also be omitted since article 8
already makes provision for resolving the questions with
which it deals.

Article 19
1. In paragraph 2, just as in paragraphs 1 and 5,

the time used in calculating the period within which the
consignee must give notice in writing to the carrier
should be made uniform by specifying the time when
"the goods are handed over to the consignee".

2. It would be advisable for paragraph 6 to include
a provision to the effect that the notice to the carrier
would also be regarded as valid in relation to an actual
carrier who has performed part of the carriage.

Article 20

Paragraph 3 should be worded in the same manner as
article 22, paragraph 2, of the 1974 Convention on the
Limitation Period in the International Sale of Goods,
which reads as follows: "The debtor may at any time
during the running of the limitation period extend the
period by a declaration in writing to the creditor. This
declaration may be renewed."

Article 21
There seems no purpose in including this article in

the text of the convention since the problem of jurisdic­
tion with which it deals is too complex and is outside
the scope of the convention. The problem should ob­
viously be left to be dealt with in accordance with the
provisions of national law. An alternative might be to
provide that the rule concerning jurisdiction contained
in paragraph 1 (a), (b), (c) and (d) is to apply in cases
where the competent court is not specified in the con­
tract of carriage itself.



204 Yearbook or the United Nations Commission on International Trade Law, 1976, Volume VIl

Article 22
The inclusion of this article in the draft is of ques­

tionable value since it might result in failure to make
use-in relation to contracts for carriage of goods by
sea-of the widely recognized procedure of arbitration,
which has a number of advantages in comparison with
judicial proceedings, particularly in that it is more
efficient, simpler and much less expensive.

CANADA

[Original: English]

I. GENERAL COMMENTARY ON THE DRAFT TEXT

Although the quality of the drafting makes it difficult
to obtain a complete understanding of the legal and
commercial implications of the proposed Convention,
there appears to be a significant departure from the ex­
isting Hague Rules. l The legal system of liability which
the draft attempts to establish is close to the general
law of contract but it goes some way towards recogniz­
ing the necessity to protect the consignee, who is not
normally a party to the conclusion of the contract of
carriage. To this end, the draft more or less proposes a
legal system which recognizes the concept of the holder
in due course of a negotiable instrument of commerce,
while simultaneously regulating· in some degree the out­
lines of the over-all relationship between the parties to
a contract of carriage.

It is apparent that the drafters have attempted to
cover every foreseeable situation. In so doing, not only
have they, in many instances, stipulated in a manner
apparently inconsistent with what Canada would under­
stand to be the over-all intent of the Convention, but
they· may have lost some of the perspective of the pur­
pose of a convention on the carriage of goods by sea.
It is the Canadian opinion that a convention would be
desirable to the extent that it established a uniform in­
ternational understanding of the relationship between
the parties to a contract of carriage and protected those
who do not have the opportunity knowingly to agree
to the terms of the contract, but who are affected by it.
The Canadian commentary on the draft Convention
flows from the basic premise that:

Where the contract is one of adhesion, or where the
consignee or other receiver of the goods was not a party
to the concluding of the contract of carriage, a conven­
tion is needed to make the terms and conditions of such
a contract fair and reasonable for those "innocent"
parties while, at the same time, striking an equitable
balance between the parties to the contract.

In the light of this basic premise a number of others
have been evolved and it is upon these that a detailed
commentary on the 'draft is subsequently formulated.

It is the Canadian opinion that the proposed Con­
vention should, as its name implies, apply only to the
carriage of goods by sea and, in particular, to those
international aspects of maritime carriage which are
properly subject to harmonization through an inter­
national convention for the carriage of goods by sea.

1 International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading. Brussels, 2S August
1924.

First premise

In the interests of uniformity in its application, the
Convention should provide only for those matters
which are not properly the exclusive concern of the
domestic law of contracting States.

Under this premise, the relationship between the carrier
and pilot, stevedore or shiprepairer, for example, would
be matters of national law.

The vicarious ~ability flowing from the relationship
between the carner and master, for example, is of a
quite different nature, however. While the legal ar­
rangements of such a relationship should be matters of
national law, the Convention would apply to the ser­
vants and agents of both the carrier and the shipper.

Second premise

The rights and liabilities of the carrier under the
Convention in relation to a contract of carriage should
extend to his servants and agents.

It is well known that, in international maritime trans­
port, there is no formal document known as a contract
of carriage as it exists in other transport modes. The
argument as to whether or not a bill of lading is a con­
tract of carriage, continues. Some consideration has
been given to the practicability of suggesting that per­
haps a convention on the carriage of goods by sea should
be brought into line with other transport modes by
providing for the terms and conditions of a contract
of carriage but it was concluded that, on balance, such
a proposal is unlikely to command universal support at
the present time.

Third premise

The Convention should apply strictly to the per­
formance of a contract of carriage by sea. It should
codify some mandatory elements of the relationship
between the parties to a contract of carriage, namely,
the carrier and the shipper, and especially their rights
and liabilities, while protecting the right of the con­
signee or other person authorized by him to take
delivery of the goods in the same condition as when
they were shipped. The contract of carriage, con­
cluded on the basis of good faith, should not be al­
lowed to alter or overrule any of these rights and
liabilities: thus, the Convention should be binding
upon the parties and there should be no opportunity
for opting out.

In Canadian legislation, the Carriage of Goods by Water
Act provides, inter alia, that the Hague Rules shall
apply to outward cargoes only. In the interests of uni­
formity and to encourage the adoption of the new Con­
vention by as many States as possible:

Fourth premise

The Convention should apply to the carriage of all
goods by sea. The Convention should apply to car­
goes outwards and inwards, but not to domestic car­
riage unless it is determined by each State individually
that the application of the Convention to such car­
riage is in its public interest.

As a measure of the good faith aspects of the contract
of carriage, the carrier and the shipper should have
certain fundamental duties, respectively as follows:
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II.

Fifth premise

The carrier should have a duty to provide and main­
tain a vehicle of transport suitable to the nature of
the goods to be carried. During the period of his
responsibility for the goods, the carrier should have
a duty to care for the goods as if they were his own.

Sixth premise

The shipper should have a duty to inform the carrier
of the true nature of the goods to be carried of any
special vice inherent in them and of any' special
characteristics of the goods which might bear upon
the manner in which they would be loaded, handled,
stowed, cared for and discharged.

On the understanding, expressed in the first and third
premises that the Convention would apply only to mat­
ters which are not properly the exclusive concern of
the domestic law of contracting States and strictly to
the carriage of goods by sea, Canada ~upports the ap­
parent intent of the draft that the Convention should
apply to the whole period of responsibility of the carrier.

Seventh premise
The period of the carrier's responsibility for the goods
should be limited to and extend from the time when
the goods come under his control to the time when he
relinquishes control over the goods by handing them
over to the consignee or other authorized person.

With respect to carrier liability, none of the five draft
a!ternatives propos.ed concer~ing its quantification pro­
VIde, at the same time, a satisfactory solution to uncer­
tainties of gold as a monetary unit of measure nor to
the various court decisions as to the meanu;.g of a
"package" nor to liability relating to a "unit of weight".
Canada has given consideration to relating the quantum
of carrier liability to the insured value of the cargo or to
a mandatory declared value on a bill of lading. It was
found, however, that to do so, might require the shipper
to reveal information to the carrier which, for com­
mercial reasons, he may wish to keep confidential. Con­
sideration was also given to the idea that the quantum
of liability of the carrier for goods of undeclared value
while they are in his control might be limited in direct
re~ation to the amount paid as freight, in accordance
WIth a formula to be determined. This suggestion is
itself not wholly free of difficulty and may lead to some
inequities, but it appears to be at the least worthy of
furth~r analysis and examination of its application in
practice.

The role and purpose of a bill of lading continues to
be argued at a time when consideration is being given
to the further development of through bills of lading in
multimodal transport and even to the possible demise
of the bill of lading as it has been known for many years.
The transmission of information respecting goods by
means of EDP or ADP and the wide use of documentary
credits seem to point the way towards the emergence of
an entirely new regime of transport documentation. In
the meantime, however, it appears essential to continue
to recognize the importance and significance of the bill
of lading.

Eighth premise

The Convention should recognize a bill of lading as
the document of transport which would serve, in the

absence o~ a formal c.ontract of carriage, as a docu­
m~nt of tItle, a receIpt for goods shipped and as
eVIdence of a contract of carriage. The issue of a bill
of lading by the carrier would constitute an under­
taking by him to deliver the goods to the person
named therein or to the endorsee thereof or to the
person entitled to take delivery of the goods.

The term "bill of lading" would, of course, need to be
so defined as to give effect to this eighth premise.

It is consistent with the first, third and fourth prem­
ises and with the purpose and intent of the others that
the ninth and final premise be:

Ninth premise

The Convention should not apply to multimodal car­
riage ~ut strictly to the carriage of goods by sea,
dete!m111ed by. the period of responsibility of the
carner as prOVIded 111 the Convention.

CLAUSE BY CLAUSE COMMENTARY ON THE
DRAFT TEXT

(Note; The numbering of the paragraphs of the draft
has been followed in this commentary.)

Article 1. Definitions
Paragraph 1

Except, possibly, in some time charters where the
carrier is not known, the Hague Rules definition of
"carrier" is not perceived to have given rise to diffi­
culty or uncertainty. The definition of "carrier" in the
UNCITRAL draft is considered an improvement be­
cause it identifies the carrier in terms of his contractual
arrangemen~ with the shipper and as a party to the con­
tract of carnage. It would, however, be inconsistent with
t~e premises, previously expressed, to agree to the inclu­
SIon of the term "contracting carrier" with that of "car­
rier". The drafters themselves seem to have been un­
certain as to the exact relationship between the carrier
and the contracting carrier and no practical usefulness
can be seen in the inclusion of the term "contracting
carrier" with that of "carrier", nor can any advantage
be seen in the interchangeability of these terms. The
exporter (shipper) must always know with whom he has
contracted for the carriage of goods and nothing should
prevent him from contracting directly with the actual
carrier nor from his right of action against him. The
inclusion of the term "contracting carrier" with that
of "carrier" as well as its introduction into the Conven­
tion places these rights in some doubt and may neces­
sitate an examination of the traditional principal-agent
relationships and of existing agency agreements because
more responsibilities would fall to the ship's agent if
the term was retained. Moreover, shippers might be
compelled to always deal through freight forwarders
rather than directly with the carrier if the term "con­
tracting carrier" was retained. Freight forwarders are
said to be used less in Canada than in some other de­
veloped countries and this is the situation preferred by
Canadian shippers. Article 1 (1) should, therefore, be
worded as follows:

"1. Carrier means any person by whom, or in
whose name, a contract of carriage is made with a
shipper."



206 Yearbook of the United Nations Commission on International Trade Law, 1976, Volume VII

Paragraph 2
Many of the arguments put forward with respect

to the term "contracting carrier" apply to the inclusion
of the term "actual carrier". While acknowledging the
practice whereby a carrier will delegate some of his
authority to a third party, this practice is perhaps best
left to national law, since it is neither general nor uni­
form and it would not be desirable to incorporate this
practice in an international legal instrument. Where
the carrier intends, at the time he enters into a contract
of carriage, to delegate some of his authority to a
third party, such intent should be referred to in the
contract of carriage. The inclusion of the terms "actual
carrier" and "contracting carrier" would make unneces­
sarily rigid what are now flexible commercial practices
and lead to higher shipper's costs. They should be left
to a convention dealing with multimodal transport.
Article 1 (2) should, therefore, be deleted.
Paragraph 3

The definition of "consignee" does not make clear
if it means in fact any person in a position to surrender
the bill of lading and the phrase "to take delivery of
the goods" needs clarification as to the time when
such delivery was to occur. The following wording is
suggested:

"3. Consignee means the person named in a bill
of lading or the endorsee thereof or the person en­
titled to take delivery of the goods."

Paragraph 4
The existing definition of "goods" in the Hague

Rules is inadequate and the new definition is preferred.
There is no objection to the inclusion of live animals
provided the carrier is required to exercise due care
in their carriage. Passenger luggage should be excluded
from the definitions since these "goods" are covered
in the Athens Convention.2 There is, however, an im­
portant need for clarification as to the meaning of the
phrase "article of transport". Packaging is an important
cost consideration of the shipper. The purpose of pack­
aging is to protect the goods, and freight costs include
the cost of transporting the packaging along with the
goods. Carrier interest is centred upon the security
which the packaging provides the goods in terms of
his responsibility for their handling and stowage. If the
shipper were to supply such sophisticated articles of
transport as containers (which is rarely the case in
Canada for a number of reasons, including the cost of
back-haul) there would undoubtedly be damage claims
in respect of them against the carrier, and the carrier,
in his turn, would protect himself by higher liability
insurance which' would be reflected in higher freight
rates. It may be noted that damage claims against the
carrier in respect of such locally reusable and market­
able articles of transport as bags and pallets are not
unknown in some countries and the likelihood of this
practice spreading is considered to be high. We would
suggest the following wording which would delete re­
ference to the supply of such articles of transport by the
shipper:

"4. Goods means anything to be carried under a
contract of carriage, excluding passenger luggage,

2 Athens Convention relating to the Carriage of Passengers
and their Luggage by Sea, 1974.

and where the goods are consolidated in a container
pallet or similar article of transport, such article of
transport."

Paragraph 5

With some minor amendments, the definition of
"contract of carriage" in the draft is preferred over the
Hague Rules definition for its simplicity. With amend­
ments, the text would read as follows (the use of the
word "water" in ,place of "sea" should be noted as
being a Canadian preference):

"5. Contract of carriage means a contract evi­
d~nced b¥ a bill of lading whereby a carrier agrees
WIth a shIpper to carry goods by water against pay­
ment of freight, from one place to another."

Paragraph 6

~i!h a few. m,~nor drafting changes, the definition
of bIll of ladmg would meet practical requirements.
~he sug~e~ted wording which follows would assist in
differentlatmg between a bill of lading and a contract
of carriage, as defined:

."6. Bill of lading means a document of title, re­
ceIpt for goods and a document which evidences the
contract of carriage."

Article 2. Scope of application

In accordance with the premises, previously ex­
pressed, there should be a clear distinction between
those matte~s wh!ch should fall under national law (such
as the relatlonship between the carrier and pilot, whar­
~ger, warehouseman or stevedore) and those which
mIght prope.r1y be a matter for unif0':"lapplication in
all States bemg a party to the ConventIon. Accordingly,
Can~da . is opposed to a broadening of the scope of
applIcatIOn into areas of national jurisdiction.
Paragraph 1

The opening words to paragraph 1 of article 2 might
be drafted as follows:

"1. This Convention shall apply to all contracts
of carriage by water between places in two different
States if:"
In this article, wherever it appears, the word "port"

should read "place".
Subparagraph (c) of paragraph 1 is considered re­

dundant in light of subparagraph (b).
Inasmuch as the bill of lading, as defined would be

the documen.t which evid~nces the contract ~f carriage,
the ConventIOn should gIve primacy to it, and, such
othe~ documents ?f transport as mates' receipts, dock
receIpts and bookmg notes should not be permitted to
rebut the terms and conditions of the bill of lading.
Accordingly, the phrase" or other document evidenc­
ing the contract of carriage" should be deleted from
subparagraphs (d) and (e). Moreover, subparagraph (e)
should be drafted as follows:

" (e ) The bill of lading provides that this Con­
vention or the legislation of any State giving effect
to it is to govern the contract of carriage."

Paragraph 2

This paragraph is unnecessary and its inclusion is
potentially dangerous. If the nationality of the ship has



Part Two. International legislation on shipping 207

no bearing upon the applicability of the provisions
of paragraph 1 of article 2, it ought not to have any
bearing upon the application of any of the other pro­
visions of the Convention.
Paragraph 3

Acceptable.
Paragraph 4

It is unknown for the charterer and the consignee
to be one and the same person. The shipper has fre­
quently been placed in a number of conflict of interest
situations by being, in addition to the shipper, the
charterer and the consignee. Apart from observing
these practices and noting that the term "charter-party"
is not defined, there are no comments on this para­
graph, beyond referring back to the basic premise of
this commentary.

Article 3. Interpretation of the Convention

The wording for this article had been drawn from ar­
ticle 7 of the Convention on the Limitation Period in
the International Sale of Goods and similar wording is
to be found in article 15 of the Convention providing
a Uniform Law on the Form of an International Will
and Canada has no objection to the inclusion of this
article.

Article 4. Period of responsibility

As previously expressed, Canada is opposed to any
broadening of the Convention into areas of national
jurisdiction and would not wish to see this article ap­
plied so as to prejudice the application of domestic law
to matters which are exclusively domestic.

This article does not define adequately for commercial
purposes the time at which the carrier took control of
the goods although the article appears to be quite clear
as to the handing over of the goods. The importance of
this article was also considered in terms of conditions
of sale (Le. FOB, CIF, FAS) but it was decided that to
mix conditions of sale with conditions of carriage might
well confuse the passage of property with the passage
of responsibility.

There would appear to be no opportunity in article 4
whereby the carrier might revise his period of respon­
sibility in his favour or in favour of the shipper by suit­
able wording in a bill of lading or contract of carriage
provided that the period of responsibility was made
more certain. The carrier ought not to be allowed to
vary his period of responsibility. On these grounds, there
is no objection to the exclusion of article 7 of the Hague
Rules.

Paragraph 1
From a legal viewpoint, perhaps the word "charge"

may be the best in the circumstances, but possibly "con­
trol" would better reflect operational realities.

Paragraph 2
The eX!pression "taken over" is not a proper expres­

sion for a legal text as it has no defined legal meaning.
The opening words of paragraph 2 should be redrafted
as follows:

"2. For the purposes of paragraph 1 of this ar­
. tiele, a carrier shall be deemed to be in control of the

goods from the time he takes possession of the goods
until he has delivered the goods:"
There is no objection to subparagraph (a) but it is

defeated by subparagraph (b) which might allow the
stipulation of any provision with respect to the de­
livery to the consignee. The Convention should be more
specific on the question of delivery to the consignee. It
may also be advisable to include a provision relating
to notices. To paragraph 2 should be added the ex­
pression: "this paragraph applies mutatis mutandis to
the receipt of the goods by the carrier".
Paragraph 3

This paragraph should be redrafted as follows:
"3. In paragraphs 1 and 2 of this article, refer­

ence to the carrier or the consignee shall include the
servant or agent or the carrier or consignee, respec­
tively."

Article 5. General rules

As previously noted, there is no objection to the
inclusion of live animals in the general definition of
"goods", provided that the carrier be required to provide
a proper ship and to exercise proper care for the goods
(the "due diligence" clauses of the Hague Rules having
been dropped from the UNCITRAL draft) and a suit­
able expression of these caveats should be included un­
der this article.
Paragraph 1

Although there is no objection to the drafting of this
paragraph, the use of the words "loss", "damage" and
"expense" therein is somewhat at varince with their use
under Canadian law. There should be uniform meaning
given these words throughout the Convention and so
as to remove confusion between physical and financial
loss. .

Paragraph 2
It is unclear from the present wording of this para­

graph if the drafters intended to provide for frustration
in the contract of carriage in a manner similar to frustra­
tion in charter-parties. Moreover, the paragraph would
benefit from an exception provision where the where­
abouts of the goods are known. In any case, para­
graphs 1 and 2 should be redrafted as follows:

"1. The carrier shall be liable for loss of or dam­
age to the goods as well as expense arising from such
loss or damage if such loss or damage occurred while
the goods were in his control as defined in article 4
unless the carrier proves that he took all measures
reasonably necessary to avoid the occurrence and its
consequences.

"2. The carrier shall be liable for delay in de­
livery of the goods as well as expense arising from
such delay unless the carrier proves that he took all
measures reasonably necessary to avoid the delay.

"3. For the purposes of paragraph 2 of this ar­
ticle, delay in delivery occurs when the goods have
not been delivered at the place of discharge in ac­
cordance with the provisions of the contract of car­
riage within the time specified therein."

Paragraph 3

Acceptable.
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Paragraph 4
This paragraph should be redrafted as follows:

"4. In case of damage, loss or delay caused by
fire, the carrier shall be liable, provided the claimant
proves that the fire arose due to fault or negligence
on the part of the carrier, his servants or agents."

Paragraph 5

This paragraph should be deleted since there is now
no reason specifically to cover live animals.
Paragraph 6

Apart from the diffiuctly of deciding what is "reason­
able", this paragraph is acceptable.
Paragraph 7

The word "concurs" might be replaced by "contri­
butes".

Article 6. Limits of liability
As presently worded, it would be difficult for a car­

rier fully to grasp the scope of his liability at the time of
making a contract of carriage. Canadian contract law
makes the contracting parties liable to make good the
damages a prudent person could reasonably foresee at
the time of making the contract as a necessary con­
sequence of a breach of it.

None of the five alternatives proposed in this article
fully resolve the difficulty of determining the quantum
of liability of the carrier. Other possibilities, such as
using the insured value of the goods or their declared
value were considered but both of them would require
disclosure by the shipper of information which he mi~ht

wish, for commercial reasons, to remain confidentIal.
The carrier's liability should be limited and such limita­
tion should apply to loss of or damage to the goods as
well as to delay. There seem to be a number of ad­
vantages to relating the carrier's limitation of liability
to a function (multiple or fraction) of the freight but
there is a lack of data and information as to its potential
effect.

Article 7. Actions in tort

Paragraph 1
It may be noted that thre are more than two classes

of action. If it is the intention of the drafters to apply
the defences and limits to all classes of action, the ex­
pression "or in tort" should read "or otherwise".
Paragraph 2

It is not clear if the "servant or agent" referred to
means the parties covered in paragraph 3 of article 4
and the reason why the same wording was not used is
not understood. Read in conjunction with article 4, the
intention of the drafters would appear to be to deem
the goods in the control of the carrier as soon as they
are "handled" by a person employed by him.
Paragraph 3

Acceptable.

Article 8. Loss of right to limit liability

There is a good deal of confusion and uncertainty in
this article. It is noted that the word "damage" is used
alone whereas the words "loss", "damage" and "ex­
pense" are used in paragraph 1 of article 5. Noting

further that the whole of the second sentence is devoted
to agents and servants, it would appear that the word
"carrier" in the first sentence was not intended to in­
clude servants and agents. Accordingly, this article
might be redrafted to provide that both the carrier and
his servants would lose the benefit of the limitation of
liability as provided in the first sentence and the second
sentence might be deleted, ending the article at the first
word "result".

Article 9. Deck cargo
Paragraph 1

To begin with, this paragraph should at least be
drafted positively:

"1. Goods may be carried on deck in accordance
with the contract of carriage, with the usage of the
particular trade or with statutory rules or statutory
regulations."
Secondly, the expression "statutory rules or statutory

regulations" might be expressed by "statutory provi­
sions". Furthermore, when this paragraph is read in
conjunction with paragraph 3, it could be that there
would be no liability for loss, damage or expense when
the goods are carried on deck in accordance with this
paragraph. Finally, even when redrafted as suggested,
there may still be an opportunity for a carrier to agree
with one shipper that his cargo be carried under deck
for a premium while agreeing with a second shipper that
his cargo be carried on deck at an apparent discount
and for a carrier to give preferential treatment to a
large shipper for under-deck space.
Paragraph 2

It is uncertain what the drafters mean by the word
"statement" but it is assumed that such statements would
not include printed clauses. The enforceability against
third parties of statements in a document not a bill of
lading is not clear. In the interests of clarity, reference
to such other documents might be deleted.
Paragraph 3

The drafting in this paragraph is awkward. It is as­
sumed the intention of the drafters was that the limit
of liability remains unchanged except where goods are
carried on deck contrary to an express agreement.
Paragraph 4

This paragraph could be considered unnecessary as
any action by the carrier to deliberately breach a con­
tract of carriage should be deemed to be an act to which
article 8 would apply.

Article 10. Liability of contracting carrier
and actual carrier

Inasmuch as the premises suggest that there be no
reference in an international convention on the carriage
of goods by water to third parties to whom the carrier,
by means of national contract law, may choose to dele­
gate some of his authority under a contract of carriage,
this article might be deleted. Even if there be no refer­
ence to actual carriers as opposed to contracting car­
riers, it may still be appropriate to provide that the car­
rier shall always be personally liable notwithstanding
that he may not have personally performed the contract.

If, however, reference to actual carriers as opposed to
contracting carriers is retained, then this article does
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Article 14. Issue of bill of lading
Paragraph 1

This paragraph might be redrafted as follows:
"1. When the carrier takes control of the goods

as provided in article 4, he shall issue to the shipper
on demand a bill of lading showing among other
things, the particulars referred to in article 15."

Paragraph 2

The present wording of this paragraph is ambiguous
and the first sentence could be deleted as it is covered
in subparagraph (]) of paragraph 1 of article 15. The
second sentence could become a new paragraph 2 if
it were redrafted as follows:

"2. A bill of lading signed by the master of the
ship carrying the goods shall be deemed to have been
issued on behalf of the carrier."

Article 15. Contents of bill of lading
Paragraph 1, subparagraph (f)

The question is raised of the propriety of inserting
the date on the bill of lading (see subpara. (f) of para. 1).
The bill of lading could become a self-serving document.
The shipper would not be too concerned with the date
indicated in the bill of lading but the consignee could
be prejudiced if the carrier has indicated a date which
is later than the actual date where .the goods were taken
under his control, thus losing the benefit of the Con­
vention for the period not covered as a consequence of
the date indicated on the bill of lading. The question
of when the goods are taken under the control of the
carrier should be left as a question of fact.

Article 16. Bills of lading: reservations
and evidentiary effect

The effect of this whole article appears to provide a
penalty for failure to comply with the provisions of
subparagraphs (b) and (k) of paragraph 1 of article 15
but the drafting does not assist in deciding if these
sanctions are sufficient.8 Signed at London, 17 June 1960.

have the advantage of simplifying the recourse of the of any special characteristics of the dangerous goods
claimant who will know of at least one person who which might bear upon the manner in which they
would be primarily liable to make good his loss. The would be loaded, handled, stowed, cared for and
provisions of this article would greatly simplify the discharged, as provided in article 4."
settlement of claims as the contracting carrier would be Paragraph 2
apt to settle quickly with the claimant and the indemnity
that the contracting carrier may be in a position to This paragraph might be redrafted as follows:
obtain from the actual carrier will probably also be as "2. The carrier may at any time unload, destroy
easily determined in view of the direct contractual rela- or render innocuous, as the circumstances require,
tionship in each case between the claimant and the party any dangerous goods under his control which have
liable. become a danger to life or property whether or not

the carrier had knowledge of the nature or character
of such dangerous goods."

Paragraph 3

This paragraph should be redrafted to provide that
where the carrier or his servants unload, destroy or
render innocuous dangerous goods ship~d in accord­
ance with paragraph 1, he does so WIthout liability,
but where the dangerous goods are unloaded, destroyed
or rendered innocuous by reason of the failure of the
carrier or of his servants to take the precautions in­
dicated by the shipper, or by reason of an act or omis­
sion as provided in article 8, he shall be liable in
accordance with article 5.

Article 11. Through carriage

The retention of this article would be inconsistent
with the premises previously expressed, if in fact it ap­
plies to multimodal transport. At the eighth session
of the UNCITRAL Working Group on International
Legislation on Shipping there was some confusion and
misunderstanding of this article and its inclusion in the
present draft was supported by a very narrow vote. In
any case, this article, to all intents and purposes, is in
clear conflict with the provisions of article 10 and could
create very serious problems relating to, for example,
jurisdiction and the enforcement of judgements against
actual carriers. No purpose seems to be served by the
retention of this article as the situation envisaged could
be otherwise arranged - by a first agreement to carry
from point A to point B, then a subsequent agreement
to carry from point B to point C for which latter car­
riage the original carrier would act only as agent and
he would not be the contracting carrier.

Article 12. General rule

This article might be redrafted as follows:
"Neither the shipper nor his servants or agents shall

be liable for loss of or damage to the goods nor for
expense arising from such loss or damage unless such
loss or damage was caused by the fault or neglect of
the shipper, his servants, or agents."
At the UNCITRAL Working Group's eighth session,

there was discussion on the practicability of providing
further for the liability of the shipper. Canada is op­
posed to the development of such a concept in this Con­
vention provided that the sixth premise relating to the
fundamental duties of the shipper is provided for (pos­
sibly para. 1 of article 17 already does this).

Article 13. Special rules on dangerous goods

To begin with, the expression "dangerous goods"
should be defined by reference to the International Con­
vention for the Safety of Life at Sea.s

Paragraph 1

This paragraph raises questions about the use of the
expression "if necessary" and "whenever possible". As
to the first, it is uncertain if it is related to the character
of the danger, or the experience of the shipper or the
experience of the carrier or the custom of the trade. The
second expression is best deleted. In consonance with
the sixth premise, this paragraph might be redrafted
~ng the following lines:
,-- "1. The shipper shall, before the goods come un­

der the control of the carrier, inform the carrier of
the nature of the dangerous goods to be carried and
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Paragraph 1

As a general comment to this paragraph, it is unclear
what the sanctions are vis-a.-vis the carrier for failure to
comply with the provisions of this paragraph.
Paragraphs 2, 3 and 4

The remaining paragraphs of this article would be
acceptable if the article also provided that the issue of
a bill of lading by the carrier constituted an undertaking
by him to deliver the goods as specified therein.

Article 17. Guarantees by the shipper

Paragraph 1

This paragraph, when read in conjunction with para­
graph 1 of article 16 where an obligation to check is
imposed, could lead to some confusion. The intent of
this paragraph seems to be to govern the relationship
between the carrier and the shipper, whereas in para­
graph 1 of article 16, the relationship between the holder
of a bill of lading and the carrier is envisaged.
Paragraphs 2, 3 and 4

Canada favours deleting paragraphs 2, 3 and 4. Bills
of lading should either reflect the state of the goods or
not. Letters of indemnity are contentious and in most
cases would be invalid as against public order being
documents that prima facie are designed to mislead the
subsequent holders of the bill of lading as to the con­
dition of the goods as evidenced by the bill of lading.

Article 18. Documents other than bills of lading

The inclusion of this article would create considerable
uncertainty as to the validity of the "other documents"
envisaged and their status vis-a.-vis the Convention.
Other documents, such as those envisaged by this ar­
ticle, could be issued well in advance of the time when
the carrier takes control of the goods. In any case, the
matter appears to be adequately dealt with in para­
graph 3 of article 23 and perhaps article 18 is un­
necessary.

Article 19. Notice of loss, damage or delay

Paragraph 1
This paragraph might be redrafted using the wording

preferred for article 4, as follows:
"1. Unless notice of loss or damage specifying

the general nature of such loss or damage is given
by the consignee or such other person authorized to
receive the goods, to the carrier, his servants or agents
at the time when the carrier, his servants or agents
deliver the goods as provided in paragraph 2 of ar­
ticle 4, such delivery shall be prima facie evidence
of the condition of the goods as described in the bill
of lading."

Paragraphs 2, 3, 4, 5 and 6
Paragraphs 2, 3, 4 and 5 are acceptable but, in the

interests of consistency, paragraph 6 should be deleted.

Article 20. Limitation of action

Paragraph 1
It has not been possible to obtain consensus on the

time period, but the majority in Canada seem to favour
one year while recognizing that the tendency in some

modern legislation is to extend the period when an ac­
tion may be taken.

The word "initiated" should be replaced with "insti­
tuted".

With respect to subparagraphs (a) and (b) of this
paragraph, the drafting of paragraph 6 of article 3 of
the Hague Rules is preferred. It is recognized however,
that subparagraph (b) of this paragraph probdbly covers
a new type or class of action in relation to the failure
by the carrier to perform the contract by not even tak­
ing control of the goods. It may also probably relate
to the earlier articles of the convention which envisage
situations where the contract of carriage can be al­
together frustrated for various reasons.
Paragraph 4

Paragraph 4 of this article should be deleted in the
interests of consistency.

Article 21. Jurisdiction
Paragraph 1

This paragraph will greatly facilitate recourse by the
claimant as it will probably settle many jurisdictional
disputes raised in connexion with applications to serve
outside of the jurisdiction before various national courts.
Paragraph 2 (a)

The opening phrase of this subparagraph should be
redrafted in order to make it clear that an action may
be brought before any court in contracting State that
may have legally arrested the vessel concerned in lieu
of the expression "courts of any port in a contracting
State". National courts are not always set up with
limited geographical jurisdictions within their country.
A good example of this may be seen in a comparison
of the jurisdiction of the Federal Court of Canada with
that of the civil courts of the Province of Quebec,the
latter being set up in districts within the Province and
the former having national jurisdiction.
Paragraph 3

The object or scope of the provisional or protective
measures mentioned in the last sentence of this para­
graph is not clear. There is no objection to this para­
graph, however, as it seems to tend to protect claimants
who wish to secure their claims in a jurisdiction other
than those mentioned in paragraph 1. This paragraph
may, however, be inconsistent with the object of para­
graph 4 which is to eliminate vexatious proceedings or
abuse of the process of law against a carrier by multiple
arrests in several jurisdictions.
Paragraph 4

This paragraph, as previously noted, has as its pur­
pose the prevention of vexatious actions, but where
sufficient security cannot be found in anyone jurisdic­
tion, the claimant may be in difficulty.

Article in general

Generally, with respect to this article, paragraphs 1,2
and 3 are considered to be proper provisions for in­
clusion in the Convention but paragraph 4 and 5 get
very much involved in questions of national law. More­
over, the provisions of paragraph 5 may often be im­
possible to apply in view of the jurisdiction ratione­
materiae and ratione personae of the tribunals that can-
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1 See document TD/B/CA/86, annex I. The resolution is
reproduced in annex II to the report of the UNClTRAL
Working Group on its first session, A/CN.9/5S; UNCITRAL
Yearbook, Vol. 11: 1971, part two, III.

Article 1

A definition of the words "carriage by sea" should be
given covering carriage on canals and other inland
waterways accessible to sea-going vessels as well.

Article 25. Other conventions

Paragraph 1

. ~anada ?IYoses reference in this paragraph to over­
ndmg proVISIons of other conventions that would sub­
ordinate this Convention to them.
Paragraph 2

Acceptable.
CZECHOSLOVAKIA

[Original: English]

In general, the new draft convention on the carriage
of goods by sea as prepared by the UNCITRAL Work­
ing Group on International Shipping Legislation may
be considered as a positive step forward in fulfilment
of the task given to UNCITRAL in consequence of the
resolution of the Working Group of UNCTAD on In­
ter!1ational ~hipping Legislation of 2S February 1971.
It IS apprecIated that the UNCITRAL Working Group
has taken into consideration when 'preparing the draft
convention the lines for the revision of the International
Convention for the Unification of Certain Rules of Law
relating to Bills of Lading, signed at Brussels on 2S
August 1924 as mentioned in the resolution of the
Working Group of UNCTAD,1

The draft convention may therefore be used as a
basis of further consideration by appropriate bodies
such as a plenary session of UNCITRAL and the Work­
ing Group of UNCTAD on International Shipping Leg­
islation in accordance with the agenda of the next meet­
ings concerned.

It has been noted that there are some alternatives
contained in the draft and that several parts of the text
are in square brackets that should be removed at a later
stage of the consideration of the draft. However, some
principles recommended by the resolution of the Work­
ing Group of UNCTAD on International Shipping Leg­
islation to be reflected in the new draft, e.g. extension of
the period of carrier's liability for the period during
which the goods are in the charge of the carrier or his
servants, agents or other persons acting pursuant to the
instructions of the carrier (article 4 of the draft), seem
to have been complied with. Besides, the attempt to
solve the problem of contracting and actual carriers is
worth while considering further.

Without intending to go into details at this stage the
following remarks are considered appropriate to be
made now:

not be altered by convention of the parties. Accordingly, The present Hague Rules go only as far as not pre-
paragraphs 4 and S should be deleted. venting the insertion in a bill of lading of a provision

Article 22. Arbitration regarding general average and, part from noting that
standard clauses found in bills of lading are drafted

There is no fundamental objection to the inclusion ~rimarily by carrier interests, there have been no prac-
of this article nor to its terms. There should, however tIcal or legal d'ffi If . C d 'th h
be additional provl'sI'ons dealI'ng wI'th the I'nterrelatI'on' . I cu Ies m ana a WI t e presentwordmg of the Hague Rules. The second sentence is
of court actions and arbitration proceedings between inconsistent with this view.
the same parties. In other words, does recourse to a
court action constitute an absolute waiver of arbitration
proceedings? A further question is the obtaining of
security by recourse to the courts prior to arbitration.

Article 23. Contractual stipulations

Paragraph 1

The last sentence of this paragraph should be deleted.
It is dangerous to specify one case which could qualify
the very broad terms of the prior provisions of this
paragraph.
Paragraph 2

Provided the benefits to the carrier as a result of
this paragraph extend no further than to give him an
economic or commercial opportunity, there would be
no objection to it.
Paragraph 3

Acceptable.
Paragraph 4

This paragraph seems to be the sanction for failure to
comply with the provisions of paragraphs 2 and 3. The
scope of the costs referred to in this paragraph described
as legal costs is not clear. It is difficult to understand
why the provisions for compensation as to legal costs
are qualified by the expression "shall be determined
in accordance with the law of the court seized of the
case". In fact, many national courts do not allow legal
costs to be recovered and it would seem therefore that
the provisions of this whole article could be to a great
extent annihilated before such national courts. If the
intention of the drafters was the integral application of
the principle of restitutio in integrum, then this para­
graph should be redrafted and this intent indicated in
more direct language. Furthermore, this paragrah seems
to give the carrier an opportunity of deliberately insert­
ing a clause in a bill of lading knowing it to be null and
void in order to force an action by the consignee.
Moreover, this paragraph appears to impinge upon an
area of national law in attempting to negate the preroga­
tive of the national courts seized of the case to deter­
mine or award costs in actions. On balance, it might be
advisable to delete this paragraph altogether.

Article 24. General average

In the Canadian view, a convention on the carriage
of goods by sea is not the proper place in which to give
to general average a prominence greater than that
which it has occupied in private law. Among other
things, this is what article 24 would do. As presently
drafted, this article is not sufficient to protect a cargo
owner's contribution in general average whenever loss
of or damage to his cargo did not occur but it does limit
the amount which a carrier would indemnify a consignee
while doing no more for the consignee than suggesting
that the carrier may have a responsibility to indemnify
him.
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Article 5
It is on this assumption that the Danish Government

~s a preliminary view can accept the compromise solu­
tIon concerning the provisions on the carrier's liability
in article 5 although it would like to express some con­
c7rn because of the heavier burden placed on the car­
ners.

[Original: English}

FIn

[Original: English]

The Danish Government is of the opinion that the
draft as a result of carefully elaborated compromises
could form an acceptable basis for further deliberations.

The Danish Government is of the view that it is of
the greatest importance that a new convention be ac­
ceptable to as many States as possible and thus become
a global solution of the questions concerning carriage
of goods by sea which would entirely replace the 1924
Convention.1

Article 6
Among the different systems proposed in article 6

concerning the system of limitation of liability Denmark
would prefer alternative A as the most simple system.
Further the Danish Government is of the opinion that
the limitation amount should not be expressed in gold
francs but in Special Drawing Rights as defined by
the IMP.

The Danish Government reserves its position with
regard to other details of the draft convention.

Article 2 DENMARK

In paragraph 2, line 2, "actual carrier" should be
added in the enumeration after "the carrier" as "carrier"
should mean in accordance with the definition given in
article 1, paragraph 1 "carrier" or "contracting carrier"
only.

Article 5

The burden of proof lying on the claimant in para­
graph 4 seems to be extremely difficult, if not practically
impossible, to discharge; besides, it is contrary to the
principle contained in paragrah 1, so that a further con­
sideration of both principles is necessary with the aim
of bringing them into coincidence.

Article 6
The number of alternatives for limits of liability of

the carrier appears to be sufficient as a basis for con­
sidering them at a later stage. In any case, however,
the draft convention should regulate problems connected
with carriage of goods in containers, pallets or similar
articles of transport, in particular the question of liabil­
ity of the carrier in such cases.

Article 9
The liability of the carrier for goods carried on deck

in accordance with paragraph 1 and 2, i.e. in accordance
with an agreement with the shipper, with the usage of
the particular trade or with statutory rules or regula­
tions, should not differ from the carrier's liability for
goods carried under deck. If it is foreseen to regulate
the carrier's liability with some exceptions, e.g. as the
sole consequence of carriage on deck, it should be for­
mulated in clear words.

Article 10
In paragraph 3 an obligation of the contracting

carrier should be laid down to ensure with the actual
carrier that the latter assumes obligations in the same
extent at least as they have been assumed by the con­
tracting carrier.

The principle of joint and several liability of the
contracting carrier and the actual carrier is worth con­
sidering providing for in the draft convention in cases
where it is not possible to ascertain in which part of
the carriage, performed either by the contracting or
the actual carrier, the loss of or damage to the goods or
the delay occurred.

Article 11

The relation between paragraph 2 of this article and
paragraph 1 of article 10 should be reconsidered.

Article 15

Among particulars set forth in the draft convention
as regards the contents of the bill of lading reference
to goods in containers, pallets or similar articles of
transport should not be omitted.

The above-mentioned remarks cannot be considered
as final and covering all problems connected with the
draft convention that will be suject to further considera­
tion at a later stage of dealing with draft convention in
appropriate forums.

Article 6
Paragraph 1, alternatives A-E

Alternative A is the most appropriate and the unit
of weight (or measurement) should be that on which
freight is charged. Unless this criterion is applied dis­
putes could easily arise.
Paragraph 2

Conversion of franc to national currency should
be based upon the rate prevailing at the time of the
loss-this being the value at that time. Subsequent de­
lays in bringing arbitration may result in an appreciable
variation in such values. Moreover, it is suggested that
owing to fluctuations in the price of gold there should
here be reference to special drawing rights as a more
stable system instead of using the gold francs.

Article 15
Paragraph 1 (f)

Add "and place" after "date".

Article 19
Paragraphs 1 and 2

Article 19 paragraph 1 appears to clash with para­
graph 2. It should be made more clear that notice in
writing of damage or loss must be given within 10 days

1 International Convention for the Unification of Certain
Rules relating to Bills of Lading. Brussels, 2S August 1924.
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of acceptance of the goods by the consignee. It is very
important that the carrier's responsibility continue until
acceptance by the consignee other than in the. special
case mentioned and in that case the consignee must
authorize the Ports Authority Fiji or other person to
act on its behalf to accept delivery of the goods and thus
liability for them from the carrier.

FINLAND

[Original: English]

A. GENERAL OBSERVATIONS

The Finnish authorities, after having studied the draft
convention on the carriage of goods by sea adopted by
the UNCITRAL Working Group on International Leg­
islation on Shipping, find the draft to be a considerable
improvement to the international legislation in the field
of shipping. The structure of the draft convention as
well as most of the provisions in it are acceptable to
Finland, and therefore the draft will form a good basis
for further deliberations.

The Working Group has chosen the form of a new
convention. Finland is fully in agreement with this. It
is however, stressed that it would be unsatisfactory if
the convention on the carriage of goods by sea would
exist as a parellel convention to the old Hague Rules.1

Every measure should therefore be taken to make .the
new convention acceptable to as many States as poss1ble
so that the new convention would replace the Hague
Rules.1 In this respect Finland considers the compromise
solutions found in the draft of great value.

B. OBSERVATIONS ON SOME PARTICULAR POINTS

Scope of application of the new draft convention

Article 1, paragraph 5 and article 4,
paragraph 2

The scope of application. of the rule.s governing ~e
carriage of goods by sea w111 change, if the draft will
eventually be accepted. First of all, widening of the
scope of application will take pla~e in so .far .as the
draft also includes cases when no bIll of ladmg 1S used
(article 1, para. 5). Secondly, the period of ~esponsibility
of the carrier is longer than before, startmg from !be
moment when he has taken over the goods and endmg
when he has delivered them (article 4, para. 2). The
Finnish authorities consider both of these to be useful
modifications.

Liability of the carrier
Article 5

The most important change in t~e ?~aft compared
with the existing rules concerns ~he lIab1lIty of the car­
rier. It seems likely that the ments of the dr~f~ conven­
tion will be judged in the light of these prOVIsIons. The
draft is based on the presumption of fault on the part
of the carrier, and it does not include any defence where
an error in navigation is concerned (artI~le 5, par.a. 1).
The carrier is also liable in case of fire, 1£ the cla1mant
proves that there is fault or negligence on the part of

1 International Convention for the Unification of Certain
Rules relating to Bills of Lading. Brussels, 25 August 1924.

the carrier (article 5, para. 4). Thus, the draft involves
removing some risks from the consignor and placing
them on the carrier, which at least from the point of
view of a non-profesional consignor is advantageous.
As a whole, the provisions of the draft seem to be ac­
ceptable as a compromise solution. The Finnish author­
ities would, however, like to express their concern in
one respect because of the heavier burden laid on the
carrier. In the carriage of goods by sea from one country
to another, the consignor usually takes out cargo insur­
ance for the goods. Changing the risk from the con­
signor to the carrier means in practice that the final
risk is borne by the P and I insurance of the carrier and
not by the cargo insurance as presently. This may, of
course, increase the number of recourse actions by the
cargo insurers against the P and I insurers but the main
concern in Finland is the fact that no P and I insurance
industry exists in Finland and thus a larger part of the
over-all insurance premiums in the carriage of goods by
sea are therefore going to be paid to foreign insurers.

Limits of liability of the carrier

Article 6

Among the different liability systems contained in
article 6, Finland would prefer alternative A because
of its simplicity. A limitation based on package may
lead to unexpected results. As there still would be a
considerable need for marine insurance, the problems
relating to light, but valuable goods could be solved
by way of insurance and need not be especially taken
care of in the provisions on the carrier's liability. Other­
wise the Finnish authorities regard the limits accepted
in Brussels in 19682 as sufficient.

Finland would, however, like to submit for recon­
sideration the question of the unit of liability. In arti­
cle 6, the unit is the gold franc, but taking into con­
sideration the problems with this unit it may be worth
while to study what possibilities the substit,ution of the
special drawing right (SDR) of the InternatIOnal Mone­
tary Fund for the gold franc might offer in this con­
nexion.

Shipping of live animals

Article 1, paragraph 4 and article 5,
paragraph 5

The Finnish authorities wish to reserve their position
as far as the transportation of live animals is concerned.
It may be useful to reconsider whether they should be
included in the definition of "goods" (article 1, para. 4).

Carriage of dangerous goods

Article 13

Finland wishes to point out that according to the
IMCO regulations the shipper always has to mark dan­
gerous goods as such. This might be taken into con­
sideration when drafting the final form of paragraph 1
of article 13.

2 Article 2 of the Protocol to amend the Interna~ional CC?n­
vention for the Unification of Certain Rules relatlDg to BIlls
of Lading, signed at Brussels on 25 August 1924. Brussels, 23
February 1968.
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Time-limit for claims and actions

Article 19

In case of apparent loss of or damage to the cargo,
the consignee has to give immediate notice to the car­
rier (article 19, para. 1). If the loss or damage is not
apparent, the consignee has a period of 10 days to
give notice of the loss of or damage to the goods
(article 19, para. 2). The Finnish authorities are of
the opinion that these time-limits may be insufficient,
whereas the limit of 21 days in paragraph 5 of the same
article seems to give enough protection to the consignee
in case of delay in the delivery of the cargo.

I urisdiction
Article 21

In article 21, jurisdiction is limited to the Contract­
ing States only. This may cause problems especially im­
mediately after the Convention has entered into force
when the number of Contracting States is thus relatively
small. It is not quite clear how an action shall be re­
moved from one court to another under subpara­
graph 2 (a) of article 21. The Finnish authorities pre­
sume that such a removal shall not affect the time-lImit
for actions.

FRANCE

[Original: French]

Article 1
(a) Paragraphs 1 and 2

The wording of paragraph 1 could be simplified by
taking as a model that used in the Athens Convention
relating to the Carriage of Passengers and their Luggage
by Sea of 13 December 1974. It is unnecessary when
defining the carrier, in paragraph 1, to refer to the con­
cept of contracting carrier-which does not appear in
the Athens Convention. At the most, in paragraph 2,
concerning the definition of the actual carrier, the carrier
might be called the contracting carrier (as opposed to
the actual carrier). The best solution, however, would
be to use only the single term carrier, as in the Athens
Convention:

Paragraph 1. "Carrier" means any person by whom
or in whose name a contract for carriage of goods by
sea has been concluded with the shipper, whether
the carriage is in fact performed by the carrier or by
an actual carrier.
Paragraph 2. "Actual carrier" means any person
to whom the carrier has entrusted the performance of
all or part of the contract for carriage of goods.

(b) Paragraph 3 .

The definition of consignee must be amplified: it is
in fact too vague, because it does not indicate by virtue
of what or under what arrangement a person is entitled
to take delivery of the goods. The text proposed below
is modelled on elements appearing in French legislation
(article 49 of decree 66-1078 of 31 December 1966 on
charter-parties and maritime transport):

Paragraph 3. "Consignee" means the person entitled
to take delivery of the goods by virtue of the contract
of carriage; it is the person whose name is indicated
in .the bill of lading when the bill of lading is made
out to a named person, the person who presents the

bill of lading on arrival when the bill of lading is
made out to bearer, and the last endorsee when the
bill of lading is made out to order.

(c) Paragraph 5

It seems necessary to add to the definition of the
contract of carriage, in which only the shipper and the
carrier are mentioned. The consignee must be able to
~nvoke a contract of carriage to which he is not a party;
III the absence of a. bill of lading which is the documen­
tary evidence of the goods, the consignee could not
exercise the rights of the shipper, except by availing
himself, if he can, of provisions of a national legislation
recognized as applicable which confer that right on
him; all countries do not, however, have such provisions
in their national legislation or legal machinery such as
the provision in favour of a third party enabling the
consignee to have the possibility of exercising the rights
of the shipper. In order to avoid recourse to national
legislation, it is in any case desirable, if the international
Convention contains a definition of contract of carriage
which establishes the rights of the shipper and of the
carrier, to specify that the rights of the consignee are
also established thereby; such a specification is necessary
when there is no bill of lading. Moreover, it should
also be specified that by virtue of the contract of car­
riage the carrier acquires the right to take action arising
from that contract against the consignee, particularly
concerning payment of freight. Accordingly, the draft
definition should be supplemented as follows,

Paragraph 5. . .. By virtue of this contract, the con­
signee may exercise the rights of the shipper and be
subject to his obligations.

Article 2

(a) Paragraph 1

It would be better style in French to delete the "au"
appearing at the end of each subparagraph, which re­
flects the English text, and to add the word "soil" be­
fore the enumeration (... "lorsque, soil:").

(b) Paragraph 4

The wording leads one to fear that, by means of an
endorsement in favour of an authorized agent of the
shipper, the provisions of the charter-party may be
held to be incontestable since a bill of lading has been
issued; the holder of the bill of lading must not be the
shipper or one of his representatives. Accordingly, it
is preferable to replace the phrase "holder of the bill of
lading" by "third party holder in good faith".

Article 5

Paragraph 4

This provision relating to fire is the sole survivor of
the 17 instances of immunity appearing in article 4,
paragraph 2, of the 1924 Convention and deleted in
the UNCITRAL draft. It is not satisfactory and consti­
tutes a breach in the new system of liability based on
general presumption of fault in regard to the carrier:
it has no equivalent in other international conventions
on carriage. The system proposed is quite unfavourable
to the shipper who will not be able, in practical terms,
to establish fault or negligence by the carrier, his ser­
vants or agents.
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Th~s provision is the outcome of a political com­
promIse and, from a purely legal standpoint could not
be justified and should be deleted. '

A more equitable compromise could be sought on
the same basis by making it incumbent on the shipper
to establish that the ship had appropriate means of
averting the fire and that all measures had been taken
to avert it and to limit its consequences. The following
text might then be retained:

Paragraph 4. In case of fire the carrier shall be
liable, unless he proves that the ship had appropriate
means of averting it and that, when the fire occurred
he, his servants and agents took all reasonable meas~
ures to avert.it or to limit its consequences, except
where the claImant proves the fault or negligence of
the carrier, his agents or servants.

Article 6

The dual method for the limitation of the carrier's
liability based on the package or unit and on the weight
which is similar to that established by the 1968 Pro:
tocol, seems more satisfactory than the system of cal­
culating limitation on the basis of the weight alone
(alternatives A and B). In this system, it seems prefer­
~ble t? select a particular limitation in case of delay
In dehvery, calculated on the amount of the freight,
rather than to calculate the limitation of liability for
delay in the same way as in the case of loss or damage
(alternative C). Accordingly, alternative D might be
retained together with variation X; variation Y which
specifies in respect of liability for delay an ~mount
which is distinct from liability for loss or damage but
which varies according to whether it relates to limita­
tion based on the package or the weight, and alternative
E which, while retaining the dual system specifies that
the limitation of liability based on the p~ckage or unit
shall not be applicable when a container or pallet is
used to consolidate goods, should be set aside. On the
other hand, alternative D includes the provision con­
tained in the 1968 Protocol whereby in such a case the
package or unit enumerated in the bill of lading shall
be deemed packages or shipping units.

Nevertheless, if a clear majority appears to be in
favour of the system of limitation calculated on the basis
of weight alone, which is that utilized by the other in­
ternational conventions on carriage, there would be no
serious objection to agreeing to it. The dual system is
preferred because it appears to give expression to the
compromise established by the 1968 Protocol between
the current system upder the 1924 Convention calculat­
ing limitation only on the basis of the package or unit
and the system of calculating on the basis of the weight
alone which is used in other modes of transport. If the
system of calculating on the basis of weight alone
is agreed to, alternative B should be selected since it
provides for a special limitation in the case of delay,
calculated on the amount of the freight (double the
freight).

Article 7

On a point of drafting, the "d" before "un retard a
la livraison" should be deleted in the third line of the
French text of paragraph 1.

Article 8

The dr.aft ~pecifies that li~itati~n of liability should
~e set aSIde In the case of IntentIOnal wrongdoing or
Inexcusable wrongdoing by the carrier alone if the
latter acts recklessly and with knowledge that'damage
would probably result. The criterion of wrongdoing
which .is taken from The Hague Protocol of 1955
ame~dIng the ~arsaw Convention relating to carriage
by .aIr and WhIC~ has tended to spread to other inter­
nationa~ c~nventIOns on carriage, does not give rise to
a~y objecti.on. A1r~ady, the 1968 Protocol relating to
bIlls of ladmg (unhke the 1924 Convention which con­
tai~s no provision.on that point) provides for the case
of mtentional or Inexcusable wrongdoing by the ser­
vant or agent alone, but only in the case where his
liability is brought into question; the case of the same
wrongdoing by the carrier is not covered. In this draft
the same provision is included and, in addition the
same wrongdoing by the carrier himself which ha~ the
~ffect ~f setting aside the ben~fit of limitation of liability
IS retaIned. However, there IS no provision, as in air
law, to the effect that the carrier shall not be entitled
!O the. benefit o~ the limitation of liability in the case of
ll~tentIOnal or Inexcusable wrongdoing by himself or
hiS servants or agents.

In !he absence of s~ch a stipulation, which appears
~ssential, the wrongdOIng of the carrier, whether inten­
tIOnal or inexcu~R;ble, would be quite theoretical. Indeed,
under the provIsions of the draft, if such wrongdoing
was established, an attempt could be made to establish
the liability of a servant, or agent and the latter would
be unable to invoke the benefit of limitation' on the
other hand, in such a case, the carrier would be liable
f~r the wrongdoing of his servant or agent, but could
~Imself benefit from limitation of liability. This situation
IS completely unsatisfactory and it is proposed that it
should be remedied by the following provision taken
from air law:

After the word "carrier" add: "or his servants or
agents acting within the scope of their employment".

Article 10

The article as a whole

In line with the comments made with regard to
article 1 on the definition of the term "carrier", the
word "contracting" should be deleted in the article and
in the title of the article.
Paragraph 3

The provision in this paragraph calls for some reser­
vations. Any agreement concluded between the shipper
and the carrier imposing obligations not provided ror
under the Convention or increasing the liability of the
carrier, must remain valid even if the carriage is per­
formed by an actual carrier. The latter could be con­
sidered as bound, in respect of the shipper, by the con­
tractual undertakings made by the carrier, who must
inform him of them when requesting him to perform the
carriage; if he should fail to do so, the actual carrier
would nevertheless remain bound with respect to the
shipper, but would be able to bring a claim against the
carrier. The shipper has, in effect, concluded the con­
tract of carriage with the carrier, and it would be too
easy for the latter to evade fulfilling those of his con­
tractual obligations which exceed the obligations im-
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posed under the Convention by causing the carriage to
be performed by an actual carrier who did not agree
specifically to carry out those obligations. Such a solu­
tion, while providing the shipper with effective protec­
tion, would nevertheless be harsh on the actual carrier.

Furthermore, in the event that the actual carrier does
not agree to fulfil the additional obligations assumed by
the carrier, it could be expressly stipulated that the
latter should remain personally bound by those obliga­
tions in respect of the shipper, and that in such a case,
he may not benefit from limitation of liability.

For this purpose, the following sentence should be
added to paragraph 3:

"3. ... The carrier shall nevertheless remain
bound by the obligations or waivers resulting from
such a special agreement, failure to fulfil which sh:ill
be considered as an act or omission of the carrier
within the meaning of article 8."

Article 11
The article as a whole

The same comment as for the preceding article with
regard to the deletion of the word "contracting".
Paragraph 2

The provision in t'aragraph 2 is totally unacceptable.
By enabling the carner to exonerate himself from liabil­
ity for any damage caused during the part of the car­
riage performed by the actual carrier, it has the effect
of totally negating the provisions of article 10, which
establishes the principle of the liability of the carrier
for the entire carriage when he causes part of it to
be performed by an actual carrier. This rule of prin­
ciple loses all significance in that it can be overridden
by a contrary stipulation made by the carrier at the
expense of the shipper.

This provision first appeared in the draft as an alter­
native and then was adopted by the Working Group
at its seventh session. If the rule in article lOis to re­
tain its full force, it seems essential to delete paragraph 2
of this article.

Article 14

The article as a whole
The same comment as above regarding the deletion

of the word "contracting".

Article 15
Paragraph 1 (k) (drafting note)

On a point of drafting, in subparagraph (k), the con­
junction "and" should be deleted since it is completely
redundant in a list of items.

Article 16

Paragraph 3
The words "including any consignee" in paragraph 3

appear redundant. It is of little importance whether
or not this third party is the final endorser in the case
of a bill of lading made out to order, or the bearer who
will claim delivery of the goods in the case of a bill of
lading made out to bearer. Furthermore, this reference
is superfluous in the case of a bill of lading made out
to a named person, since, except where it is transmitted
to a banker who is a third party with a view to obtaining
a documentary credit, this bill of lading is not transfer-

able to any other person in order to take delivery of the
goods, and the consignee named on the bill of lading
cannot be considered a third party to the contract
of carriage since he can avail himself of it and exer­
cise the rights of the shipper; if the goods are not
in the condition described on the bill of lading at
the time of delivery, it is for him to make reservations
and to establish the condition of the goods; in the event
of proof to the contrary being brought by the carrier,
it will be for him to file a claim against the shipper if
the latter is the seller of the goods under the terms of
the contract of sale. On the other hand, to consider the
consignee who is a party to the contract of carriage
as a third party because he can exercise the rights of the
shipper and invoke the contract in respect of the carrier
might facilitate fraud and would even have the effect
of making the carrier responsible to the shipper himself
if the latter was at the same time the consignee of the
goods, without any possibility of proof to the contrary.

It would therefore be preferable to keep to the more
conventional and restrictive wording designed to protect
only third parties to a contract of carriage, as contained
in article 1 of the 1968 Protocol, amending article 3,
paragraph 4, of the 1924 Convention: "However, proof
to the contrary shall not be admissible when the bill
of lading has been transferred to a third party acting
in good faith."

Article 17 ...J

Paragraphs 2,3 and 4

From a purely drafting point of view, the word "de"
preceding the word "convention" in the first line of
paragraph 2 in the French text should be deleted.

For the reasons given with regard to article 16, para­
graph 3, the words "including any consignee" should be
deleted in paragraphs 2, 3 and 4.

Article 19
Paragraph 1

The words "if any" at the end of paragraph 1 should
be deleted, since it is impossible to speak of a "docu­
ment of transport, ,if any". Such a document must exist;
without it,no valid claim could be made with regard
to the condition of the goods at the time when they
were handed over to the carrier.

Article 20
Paragraph 1

It appears that the one-year period, as prescribed in
the present Convention, should be retained; it has not
given rise to any special difficulties. It prevents the
possibility of a dispute hanging over the carrier for too
long a period.

Article 23
Paragraph 1

It would be preferable to refer to "any document re­
lating to carriage" after the reference to the bill of
lading, since the use of the words "any other document
evidencing the contract of carriage" as in the draft,
involves duplication with the contract of carriage re­
ferred to in the first line; the words "any other document
relating to carriage", on the other hand, refer to cases
in which no bill of lading is issued.
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Article 25
Paragraph 2

The same comment applies for article 2, paragraph 1,
namely, that the word "ou" at the end of subparagraph
(a) in the French text, which is taken from the English
wording, should be deleted and the word"soit" added be­
fore the enumeration ("... de ce dommage, soU: ...").

GERMAN DEMOCRATIC REPUBLIC

[Original: English]

GENERAL OBSERVATIONS

Articles 4 and 10

1. The German Democratic Republic appreciates
the work done by the UNCITRAL Working Group on
International Legislation on Shipping since 1969 which
has examined the International Convention for the
Unification of Certain Rules of Law relating to Bills
of Lading (the Brussels Convention, 1924) and the Pro­
tocol to amend that Convention (the Brussels Protocol,
1968) with a view to revising them, and which has
finally elaborated a draft Convention on the Carriage
of Goods by Sea.

The German Democratic Republic welcomes the
efforts reflected in the draft to harmonize international
transport law and to make provision for new transport
technologies in the stipulations of the draft Convention.
In particular, the German Democratic Republic supports
the concepts on which articles 4 and 10 are based.
Article 4 containing the binding liability of the carrier
from the time the goods were taken over until the time
the goods were delivered covers the period when most of
the damages take place in practice. Consequently, ar­
ticle 10 establishes the joint liability of contracting car­
riers and actual carriers. These stipulations should be
retained and made even more precise.

2. To contribute to completing the draft Conven­
tion, the German Democratic Republic submits the fol­
lowing remarks:

Article 2

2.1. Article 2, paragraph 4, excludes charter-par­
ties from the scope of application of this Convention.
Therefore, the title of the Convention does not corre­
spond to the real subject of the Convention. The Ger­
man Democratic Republic would appreciate if this
discrepancy would be eliminated by including charter­
parties in the scope of application of the Convention in
keeping with the title.

Article 6
2.2. Concerning limits of liability to a certain

amount (article 6), the German Democratic Republic
would prefer alternative E, completed by the container
rule (alternative C, paragraph 2 (a). In this article,
we think it would be appropriate to formulate the last
phrase of the part which applies to all alternatives as
follows:

"The amount referred to in paragraph 1 of this
article shall be converted into the national currency
of the State of the court or arbitration tribunal seized
of the case on the basis of the official value of that
currency by reference to the unit defined in the pre-

ceding paragraph of this article on the date of the
judgement or arbitration award or on the date of
the agreement on the party concerned."

The stipulation of the draft Convention is based on the
assumption that any claim can only be enforced by
recourse to law, whilst practice proves that a large num­
ber of disputes are settled by agreement of the parties
concerned.

. Article 8
2.3. The German Democratic Republic would con­

sider it desirable if a general rule were included in the
draft Convention to the effect that the carrier is liable
for acts and omissions of his servants·or agents and if,
consequently, article 8 would be so modified that the
carrier shall not be entitled to the benefit of the limita­
tion of liability with respect to damage resulting from
such fault mentioned in this article caused by the carrier
or his servants or agents.

Article 9

2.4. Concerning article 9, paragraph 1, the German
Democratic Republic holds that it remains unclear to
which "statutory rules or regulations" reference is made.
We think that this stipulation should make it clear that
these statutory rules or regulations are not national ones.
Therefore, the German Democratic Republic proposes
to restrict article 9, paragraph 1, in such a way that
the carrier shall be entitled to carry the goods on deck
only by express contractual agreement. In case of con­
tainer transport, article 9 should be supplemented by
another paragraph saying that the carrier shall be en­
titled to carry containers on deck without any express
contractual agreement if he provides the same legal
conditions as for under deck carriage.

Article 11
2.5. The German Democratic Republic recommends

the deletion of article 11, paragraph 2, as, from our
legal point of view, this stipulation is contradictory to
the through carriage concept.· Where the carrier under­
takes an obligation to an entire transport, he should
also be responsible for the whole period covered by
the contract.

Article 18
2.6. The German Democratic Republic holds that

article 18 should be based on a premise like this:
"When a carrier issues a document other than a

bill of lading by request of the shipper, such docu­
ment shall be prima facie evidence of the taking over
by the carrier of the goods as therein described."
In order to take into account trends of international

development, article 18 should be supplemented to
cover the legal effects of such other documents. The
German Democratic Republic proposes the following
wording:

"The carrier shall be obliged for delivering goods
to the consignee as named in this document at the
port of destination.

"The shipper retains the right to dispose of the
goods until they have reached the port of destination,
unless he has transferred this right beforehand in
writing and without any reserve to the consignee or
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to a third person and has informed the carrier of
such a transfer.

"If this document makes reference to carriage con­
ditions, these are valid if and when they are made
known or otherwise accessible."

Articles 21 and 22

2.7. The German Democratic Republic believes that
it would be more correct if articles 21 and 22 proceeded
fro~ the fac~ that,. in case ?f a dispute resulting from
or In conneXlOn WIth a carnage contract, such dispute
would always be brought before that court upon which
the partners agreed in the contract, or if States are
parties to a treaty under international law which deter­
mines the place of venue for specific disputes, these stip­
ulations under international law should be applicble.

. Only if the parties did not conclude an agreement on
a place of venue, or if the States where the parties have
their residences, or in the absence thereof, their places
of business, have no binding obligations under inter­
national law, should this draft Convention give the
plaintiff a right of choice. It would be preferable to limit
this choice to a court at the place of

The port of loading, or
The port of discharge, or
The main place of business of the carrier.

Article 2, paragraph 2, and article 5, paragraph 4

2.8. Additionally, when editing the draft Conven­
tion, it should be examined once again whether, in ac­
cordance with the definitions laid down in article 1,
the specification under. article 2, paragraph 2, and ar­
ticle 5, paragraph 4, should be supplemented by the
term "actual carrier".

FEDERAL REPUBLIC OF GERMANY

[Original: English]

GENERAL REMARKS

The Federal Government welcomes the draft pre­
pared by the Working Group of UNCITRAL as an
effort to modernize and to improve the legal situation
in ocean transport. The draft convention submitted to
comments by the governments seems to be a valuable
basis for future work. It is hoped that it might Qe pos­
sible to finalize a convention on the subject in the near
future, justifying the hope that world-wide unification
of the law on ocean transport will be achieved.

The Federal Government therefore welcomes the
draft convention and suggests that UNCITRAL should
provide for a diplomatic conference on this subject as
soon as possible. We feel, however, that there should be
some improvements on the draft, a great number of
them being of a mere technical nature. Some of them,
which are of major importance, are pointed out in the
following remarks as to the specific articles.

The list of these comments is not understood as an
exhaustive one. We reserve our position as to further
amendments to be put forward at the later diplomatic
conference.

REMARKS AS TO SPECIFIC ARTICLES

Article 2
Subparagraph 1 (d)

. ~he provision should be deleted. It does not seem
Justified to apply the convention on the grounds of the
m~re f~ct that the bill of lading or other document
eVIdenCIng the contract of carriage has been issued in
a contracting State even if all other relevant elements
of the contract are per~orl1!-ed in non-contracting States.
The new draft conventIOn IS based on the idea (different
from that of the Hague Rules) that it applies to every
contract o~ carriage irrespective whether a bill of lading
has been Issued or not. It would be contrary to that
philosophy t? look ag~in to where the document hap­
~ened to be Issued. ~IS c:ould~ as a reason for applica­
~lOn at the utmost, be JustIfied In case of a bill of lading
In the proper sense of the word, but would at any rate
go too far as to any other document only "evidencing
the contract of carriage". We believe, however, that
for these reasons not only the reference to the "other
document evidencing the contract" should be deleted
but the whole provision. If a similar reference to any
documents should be retained it could perhaps be ac­
ceptable to refer to documents evidencing the receipt
of the goods.

Paragraph 4

It would be desirable to give a definition of the term
"charter-party". This must not necessarily be done in
the context of the definitions in article 1 but could be
inserted in the operative article 2, paragraph 4, first
sentence. The following language for the first sentence
of article 2, paragraph 4 is suggested:

"The provisions of this Convention shall not be
applicable to contracts by which the carrier assumes
the obligation to let the carrying capacity of a distinct
vessel wholly or partially for a distinct time (time­
charter) or for one or several distinct voyages (voy­
age-charter) at the disposal of the shipper."

Article 5

Paragraph 1

The I?roposed ~ha~~e as to the present exemption of
the carner from lIabIlIty for nautical fault and fire has
th~ a~vantage of a better compliance with the general
prIn~lples of contractual liability in civil law in general
and In the law of o.ther means of transport in particular.
For the reasons pOInted out already at former occasions
and by other governments it should however be con­
sidered very carefully whether the change wOl{ld not be
lik~ly to lead to an increase of over-all costs of transpor­
tatIOn.

Higher liability of the carrier needs higher and there­
fore more expensive liability insurance on the part of
the. carrier which would necessarily again lead to higher
freIght rates for the shipper without him being dis­
charged by a corresponding decrease of his cargo in­
~urance premiums. ~t is d.oubtful whether the cargo
Insurer-whose serVIces will for various reasons be
needed in future as well-will recover by recourse
action from the carrier or his insurer amounts which
enable him to reduce his premiums according to the
increase of the liability insurance costs.
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Article 21
Subparagraph 2 (a), second sentence

This provision seems not to be in compliance with
the Brussels Convention of 1952 on arrest of seagoing
ships.2 In addition, removal of an action brought in
one country to the jurisdiction of another country will
hardly work in practice regarding the actual state of

2 International Convention relating to the arrest of Seagoing
Ships. Brussels, 10 May 1952.

Subparagraph 1 (a)

The draft provision requires that "the number of
packages or pieces and the weight of the goods" be set
forth in the bill of lading. We suggest to require, ac­
cording to article 3, subparagraph 3 (b) of the Hague
Rules, only one of the two elements, i.e. number of
packages or pieces or weight of the goods. The draft
would demand from the carrier in the frequent cases
where it is reasonably impossible for him to check the
weight of the goods, in particular because of the fast
charging and discharging of ships, either not to insert
the weight in the bill of lading or to insert a qualified
special note setting out the grounds for absence of
reasonable means of checking (article 16). Such a rule
would not only be contrary to the normal situation at
the loading port but moreover to the economic interest
of the shipper. Under the present legal situation the
shipper gets, within the bilI of lading, mention of the
weight of his goods indicated by himself, even if it is
subject to a general unknown clause. This clause does
not render unclean the bill of lading in the sense of
banking practice as to a letter of credit. This situation
might change if the bill of lading would contain either
no indication as to weight at all or a qualified reserva­
tion as to that indication.

Article 6

The Federal Republic of Germany is in favour of
alternative D, variation X. This priority is based on the

1 International Convention for the Unification of Certain
Rules of Law with respect to Collisions between Vessels,
Brussels, 23 September 1910.

Paragraph 7
The provision should be deleted. The mere fact that

somebody else is at fault or negligence with regard to
the same damage which has been caused by the carrier
himself should not exonerate the latter. It should be
left to gener~l rules of .civillaw to decide t~e relations~ip

of claims whIch the shIpper may have agamst the carner
and other persons. In the important case of collision,
the pro-rata distributi?n provi~ed for in a.r~icle 5, para­
oraph 7 is already laId down m the ColhsIOn Conven­
tion of 1910.1 In other cases it should be left to specific
conventions or to national law, which might provide
in these cases for a liability of the two persons joint
and several.
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In this context it may be of interest that in the Federal assumption that the limitation amount as to the weight
Republic of Germany not only the carriers' but also the would not be considerably higher than that provided
shippers' associations have pleaded in favour of leaving for in the Visby Rules (Le. 30 Poincare francs). Alter-
the legal situation as it is because they do fear, in case n~tiv~ A, which we would, because of its simplicity, in
of the proposed change in the legal allocation of risks, pnnclple prefer to D, could be chosen only in case of
an increase of over-all transportation costs. It is argued a much hIgher limitation based on weight, because the
that liability insurance is by its nature more costly than amount mentioned would not give a reasonable chance
cargo insurance and that the shipper in principle is of indemnification to cargo beyond the average value of
more interested in being indemnified by an insurer of his bulk cargo. We do, therefore, feel that a decision as to
own than by an insurer of somebody else. Similar dis- the system of limitation is only possible after the final
cussion has developed in connexion with the preparatory decision on the amount, at least on the approximate
work for the draft convention on multimodal transport. level of the limitation based on weight. The Federal
There, in addition, some countries have, as a reason Republic of Germany would in this respect deem it
for lower liability of the carrier, invoked the fact that sufficient to apply the figures of the Visby Rules, per-
cargo insurance is not only the more economic form of haps slightly raised. But because it seems improbable
insurance of transport risks but at the same time renders that UNCITRAL will decide at its forthcoming meeting
it possible to the shipper to insure in his own country on these figures and because it will be necessary any-
which is not only of advantage for him being indemnified way to discuss this central item at the diplomatic con-
without complications as to problems of claiming and ference, the different alternatives should be put to the
enforcing judgements in foreign countries but also could disposal of the diplomatic conference itself. We propose,
be of interest to some states in so far as cargo insurance therefore, that the draft should retain the various al-
can be done by their insurance industry whereas liability ternatives.
insurance is available only in a few maritime countries. Paragraphs applying to all alternatives

For these reasons the Federal Government deems it The amounts should not be fixed in terms of Poincare
necessary to discuss very thoroughly the possible eco- francs but in Special Drawing Rights of the IMF. A
nomic consequences of the proposed change because pattern is to be found in the Montreal Protocol of 1975
the new convention should, especially regarding the to the Warsaw Convention.
present situation of world trade, not finally lead to an
increase of transportation costs. This would be con­
trary to the idea which lies behind the suggestion of
UNCTAD to examine the Hague Rules with the view
to revision in particular as to a better allocation of
risks. A better allocation in our mind would not be
an allocation of risks which would increase the over­
all costs of the carriage lastly to be borne by the shipper.
The Federal Republic of Germany is, like other export­
ing and importing countries, vitally interested in mod­
erate freight rates.

The new study on marine cargo insurance, recently
performed by the UNCTAD secretariat (TD/B/C.3/
120) will, inter alia, serve as a valuable basis for the
discussion of this problem.

Article 5
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unification of procedural law. The sentence therefore
should be deleted.

HUNGARY

[Original: Russian]

The draft Convention on the Carriage of Goods by
Sea prepared by the UNCITRAL Working Group on
International Legislation on Shipping is, on the whole,
an important advance in the unification of international
trade law, particularly since, in place of the previously
existing incomplete and to some extent one-sided reg­
ulation, it seeks to establish up-to-date regulation under
international law which meets the current requirements
of international trade and is based on a balanced com­
promise between the interests of the parties concerned,
i.e. carriers and shippers. The draft provides a higher
level of regulation than that which previously existed,
reflects essential new solutions and approaches to the
various questions involved and is more in keeping with
other international rules concerning the carriage of
goods. On the whole, therefore, we take a favourable
view of the draft.

PART I

Articles 1 and 2
With regard to part I of the draft (General provi­

sions), we consider it significant that the Convention's
scope of application is defined in a clear-cut manner and
is broader than was the case with the 1924 Brussels
Convention.1 We agree that the Convention, in accord­
ance with the draft and the criteria established by it,
should apply to contracts for carriage of goods and not
only to bills of lading or contracts confirmed by bills
of lading. We are in agreement with the broadening of
the Convention's scope of application by the five alter­
native criteria set out in article 2, paragraph 1, since
this deals with the question in an unambiguous manner
and, in addition, represents an important advance to­
wards universality.

PART II

Part II of the draft deals with questions relating to
the liability of the carrier.

Article 4
In this connexion, we regard it as important that, in

conformity with other international agreements on the
carriage of goods, the draft defines the period of car­
riage as extending from the time the carrier has taken
over the goods until the time he has delivered them.
Thus, the draft abandons the approach taken by the
Brussels Convention, which seriously affects the interests
of the shipper and has long been criticized. The Brus­
sels Convention defines the period of carriage as be­
ginning when the goods are loaded on the ship and
ending when they are discharged.

Article 5
In our opinion, it is very important that the question

of the carrier's liability has been resolved on the basis
of a reasonable and equitable apportionment of risk

1 International Convention for the Unification of Certain
Rules relating to Bills of Lading. Brussels, 25 August 1924.

among the parties concerned. Liability, which is based
on .fau~t, is accomp~nied by an evidentiary procedure,
WhICh IS the most sUItable approach at the present time.
The judicial practice of various countries will, of course
determine di~erent1y t~e pr~scribed level of prevention:
as occurred m conneXlOn WIth the Warsaw Convention
on International Carriage by Air.2 The Warsaw Con­
vention deals with the question in a similar manner.
The positive aspect of the limitation of liability is
reflected in the fact that each alternative indicates the
limit in units of weight (kilos) and fixes the amount to
be paid in Poincare francs, which, in contrast with the
existing system, eliminates the role played by inflation
in reducing liability.

At the same time, it would seem advisable to simplify
article 5, paragraph 5. It is proposed that the first sen­
tence should be retained and the following one deleted.

Article 6
. Among the alternatives presented for article 6 we
.r~gard A and C as a\,propriate, since they establish a
smgle rule on the limIts of the carrier's liability in the
event of loss, damage or delayed delivery. However,
we consider it inadvisable to take a final position before
a determination is made as to the amount which will
in each alternative represent the upper limit of the
required payment. At the same time, we feel that a
provision concerning declaration of value should be in­
cluded in the draft, as was done in the 1968 Brussels
ProtocoLS

In assessing the system of liability established in the
draft, we have some difficulties because of the fact that
the limits of liability are at present indicated only in the
form of alternatives. If a limitation based on units is '
adopted, it will be necessary to indicate the contents
of the container since in a given case the value of the
packing units in the container might be considerable.
If a limitation of liability based on kilos is adopted,
however, this problem will not arise.

Article 8
It seems advisable to broaden the rule laid down in

the first sentence of article 8 so as to prevent the carrier
from invoking the limitation of liability under article 6
even in cases where his servants or agents committed
the acts referred to in that sentence. The carrier nor­
mally acts through his servants or agents, and the solu­
tion adopted in article 8-bearing in mind also the
second sentence-affords the shipper very little real
protection in the event that damage occurs in the man­
ner envisaged in this article.

Article 9
Article 9, paragraph 1, provides that goods may also

be carried on deck if that is in accordance with the
usage of the particular trade. It might be advisable to
define the term "usage" more precisely since it could
give rise to divergent interpretations in the future. (The
term most often used in the literature, in discussing

2 Convention for the Unification of Certain Rules relating
to International Carriage by Air. Warsaw, 12 October 1929.

3 Protocol to amend the International Convention for the
Unification of Certain Rules of Law relating to Bills of
Lading, signed at Brussels on 25 August 1924. Brussels, 23
February 1968.
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Paragraph 1

(1) As a principle, the Government of Japan does
not necessarily oppose the adoption of the system of
carrier responsibility stated in paragraph 1 of this draft
article and the abolition of the long list of exemption
clauses in article 4, paragraph 2, of the Brussels Con­
vention. However, the special character of "perils, dan­
gers, and accidents of the sea" still exists, and damages
by them have a tendency to become bigger, but tech­
niques for preventing such damages are still in the
course of developing.

Provisions like paragraph 1 will cause much more dis­
putes and law suits on damages arising from carriage
by sea, and will put heavy burdens on the carrier in liti­
gation as well as in navigation. The most fundamental
change is that to extend carrier's liability will lead to
raise in freight through increase of costs of liability in­
surance, which is more than cargo insurance, and these

1 International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading. Brussels, 2S August
1924.

2 Protocol to amend the International Convention for the
Unification of Certain Rules of Law relating to Bills of Lading
signed at Brussels on 2S August 1924, Brussels, 23 February
1968.

Paragraph 4

.BY the definiti~n .of "goods" in paragraph 4, a con­
tamer, pallet or SImIlar article of transport supplied by
th7 shipp.e~ is. incl~ded in "goods" for transport. But
thIS defimtlOn IS neIther practical nor follows the com­
mercial custom. It is desirable to delete the second sen­
tence of t.his. paragraph, or to modify the wording in
order to mdlcate that "goods" includes an article of
tran~port for multiple use if this paragraph should be
retalOed.

In the same paragraph the phrases "or where they
are packed" and "or packaging" should be deleted be­
cause packaging materials are usually not durable' and
damage to them is not necessarily damage to the goods
packed by them. It seems to be sufficient to leave the
matter to the decision of the court in particular cases.

Article 2 (Scope of application)

. (~) The scope of application of this draft convention
IS WIder than the Brussels Convention of 19241 and the
~rotocol of 1968.2• Consequently, conflicts of applica­
tlOn of the conventions among the Contracting States of
one or more of these conventions will arise when these
conventions have entered into force. Such conflicts
shou!~ be ~voided or prevented by virtue of technical
prOVISIons 10 the final clauses of a new convention.

(~) ~s some of t!te. so-called "quantity contracts"
are m the~,r character swIlar to charter parties, "quantity
contracts should be treated in the same way as charter
parties. It mi&ht be desirable to pr?vide in paragraph 4
to that effect m the case of such kmds of quantity con­
tracts.

(3) Further, it would be useful and practical to
make an exception to the application of this draft con­
vention, where the bill of lading is not issued and the
shipper and the carrier expressly agreed that the con­
vention shall not apply to the contract.

Article 5 (General rules)

JAPAN

[Original: English]

GENERAL OBSERVATIONS

The draft convention prepared by the UNCITRAL
Working Group has introduced several new ideas in the
field of international carriage of goods by sea. It is
certain that the provisions based on such new ideas will
make changes not only in law and practice on shipping
but also in other fields relating to them; thus this draft
will have a great effect on actual international trade. The
Government of Japan feels that it is a difficult task to
comment on this draft, taking into consideration the
interests of various parties. This comment by the Gov­
ernment of Japan is of a tentative character and further
consideration will be needed until the ninth session of
UNCITRAL.

carriage on deck, is "binding custom".) It would seem Article 1 (Definitions)
advisable to clarify the implication of the text.

It is not quite clear how one is to interpret article 9,
paragraph 3. If the correct interpretation is that the
carr~er is not liable for damage which results solely from
carnage on deck, then the rule is one-sided and has
no justification.

PART IV

Article 17
Article 17, paragraphs 2, 3 and 4 (part IV of the

draft), which deals with letters of guarantee and their
leg.al. effects, may result in controversial practice. In our
?pID10n, the draft merely lays down the rule-operative
m all law-that fraud results in invalidity, and from
that standpoint the text is quite correct. However, the
draft cannot preclude the claim by the shipper which is
guaranteed under other international rules for the pur­
pose of ensuring the issuance by the carrier of a so­
called "clean bill of lading". It is therefore proposed
that paragraphs 2, 3 and 4 should be deleted.

Article 20

With regard to the limitation of actions under ar­
ticle 20, paragraph 1, we favour a two-year time-limit
particularly since it is current practice to set a one-yea;
time-limit subject to extension. Since the law of various
countries differs regarding the legal nature or possibility
of an extension of this time-limit and also regarding the
types of extension, international practice is not uniform
and presents risks for both parties. A two-year time­
limit would conform to the solution adopted in the
above-mentioned Warsaw Convention, and it should be
borne in mind that the carriage of goods by sea is from
this standpoint (geographical distance, the possibility
o~ the filing of claims) akin to the carriage of goods by
au.

Articles 10 and 11

We agree with the definitions of the terms "contract­
ing carrier" and "actual carrier" and with the manner
in which the two are distinguished. We also agree with
the provisions of article 10. Article 11, paragraph 2
seems to conflict with article 10, paragraph 1 and w~
therefore propose that it should be deleted. '



222 Yearbook of the United Nations Commission on Inter~ationalTrade Law, 1976, Volume VII

[Original: Spanish]
MEXICO

Article 1

The inclusion of a legal definition of the shipper,
although not strictly necessary, would be justified be-

3 The relevant subparagraph of article 4, para. 5, reads as
follows:

"Neither the carrier nor the ship shall in any event be
or become liable for any loss or damage to or in connexion
with goods in an amount exceeding 100 pounds sterling
per package or unit or the equivalent of that sum in other
currency unless the nature and value of such goods have
been declared by the shipper before shipment and inserted
in the bill of lading."

ch~rges will be shifted upon shippers and consumers. Article 15 (Contents of bill of lading)
ThIS change will no doubt produce a great influence on
present practice of carriage by sea and maritime insur- Paragraphs 1 and 3
ance system, and ultimately consumers will have to There is no absolute reason for providing such a long
bear the higher cost of goods, which includes unneces- list of items in the bill of lading as in paragraph 1.
sary cost of liability insurance and other charges and The relation between paragraphs 1 and 3 is not entirely
expenses. clear.

For this reason, such a policy adopted in the draft It is sufficient to leave the matter of items in a bill
convention (in this respect) should be still under careful of lading to commercial practice.
study in the next session of UNCITRAL from the view- Article 16 JBills of lading: reservations
point that the total cost of transportation had better be and evidentiary effect)
kept to a reasonably low level. Paragraph 4

Paragraph 3 It is very difficult to justify paragraph 4. This para-
(2) In connexion with paragraph 3, it would be graph should be deleted.

desirable to add a provision which makes it clear that Article 17 (Guarantees by the shipper)
when the claimant treated the goods as lost in accord-
ance with this provision, he must give assistance neces- Paragraphs 3 and 4
sary for the carrier to dispose of or sell the goods at a Paragraphs 3 and 4 are a~ainst the long and widely
reasonable price or on reasonable terms. established commercial practice on a "letter of indem-

Article 6 (Limits of liability) nity", and will bring shippers to difficulties for getting
export and import finance. Therefore, these paragraphs

Alternative B should be deleted.
Alternative B is preferable, since the single limitation Article 20 (Limitation of actions)

system based on weight is simple and practical. In ad- Paragraph 1
dition to this, with respect to valuable goods with light
weight, it is desirable to adopt a system in accordance (1) One year is preferable as the limitation period.
with the declared value of goods as provided in article 4, (2) It would be desirable to provide that the limita-
paragraph 5, of the Brussels Convention, which reads tion period in paragraph 1 also covers the liability for
"unless the nature and value of such goods have been wrong delivery made by the carrier in good faith in ex-
declared by the shi~per before shipment and inserted in change for a letter of guarantee issued by a bank.
the bill of lading". Article 21 (Jurisdiction)
Alternative E It is advisable to put a provision in this paragraph

Another preferable alternative is E. to the effect that the court shall have jurisdiction over
one of the foregoing places in accordance with rules of

Paragraphs applying to all alternatives intemallaw.
With respect to paragraph 3, a provision will be nec- This amendment is intended to prevent the claimant

essary for making clear the formula for conversion of from bringing an action in a place (e.g. Alaska) far
the international standard into national currencies. from the place connecting with the elements of contract

Article 9 (Deck cargo) of carriage (e.g. New York) in the same contracting
State.

It would be desirable to add such a provision that Article 23 (Contractual stipulations)
where the goods are properly carried on deck pursuant
to paragraph 1, the carrier shall be relieved of his liabit- Paragraphs 3 and 4
ity for loss, damage .or delay in delivery resulting from It is not necessary to make such a provision as para-
special risks inherent in that kind of carriage. In this graph 3.
case the carrier shall be required to prove that the loss, The provision in paragraph 4 with respect to the
damage or delay in delivery could be attributed to such omission of the clause referred to in paragraph 3 will
risks. not make any sense in practice. Paragraphs 3 and 4

Article 12 (General rule) in this respect should be deleted. ~

In this article it would be necessary to make an addi- Article 24 (General average)
tional provision to the effect that the shipper shall be
liable for the loss, damage or expense suffered by the The second reference of the draft provision should be
carrier as the result of the consignee's failure to take subject to careful review together with article 5, para-
delivery of the goods within reasonable time. This is to graph 1. These provision will undermine the founda-
solve the difficulties to be encountered by the carrier tion of general average since it allows the consignee
such as charges for storage. to recover from the carrier the contribution to general

average, where it was necessitated as the result of error
in navigation.
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cause article 1 of the draft Convention contains defini­
tions of the other parties to the contract of carriage,
namely the carrier and the consignee. The following
definition of the shipper could be included in article 1:

" 'Shipper' means any person who in his own name
or in name of another concludes with a carrier a con­
tract for carriage of goods by sea."

Article 5, paragraph 4

The content of article 5, paragraph 4, is inappropriate
and it is therefore proposed that the paragraph should
be deleted. It refers to the liability of the carner in case
of fire on board the ship, but that liability is made con­
ditional upon the proviso that "the claimant proves that
the fire arose due to fault or negligence on the part of
the carrier, his servants or agents".

The Government of Mexico considers that it would
be going too far to place the burden of proof on the
claimant, and that in practice it would be impossible
to prove fault or negligence on the part of the carrier,
his servants or agents, especially when the fire occurs on
the high seas, when the shipper and the consignee would
be unable to ascertain the causes of the fire or avoid
or alleviate its consequences. Consequently, in the case
of fire as for any other occurrence, the governing prin­
ciple should be the general one established in article 5,
paragraph 1, namely that "The carrier shall be liable
for loss, damage or expense resulting from loss of or
damage to the goods if the occurrence which caused
the loss or damage took place while the goods were
in his charge ... unless the carrier proves that he, his
servants and agents took all measures that could rea­
sonably be required to avoid the occurrence and its
consequences."

Article 6

The Working Group which drew up the draft Con­
vention proposed for consideration by Member States
five alternatives for article 6 relating to the basic issue of
the limits of the liability of the carrier.

After perusing and studying each of those alterna­
tives the Government of Mexico believes that the most
suitable is alternative E, which is more complete (es­
pecially in relation to alternative A) and refers to vari­
ous criteria for the quantification of the loss (weight,
packages, shipping units) and to various possibilities
with regard to transport, without having implications
such as those resulting from alternative C with regard
to the calculation of the liability deriving from alterna­
tives C and D.

Article 15, paragraph 1

The Government of Mexico suggests that a new sub­
paragraph (m) should be added to article 15, para­
graph 1, indicating that when the goods are carried on
deck .that fact should be set forth in the bill of lading.
This addition is important because the regime for deck
cargo is given special treatment in the Convention, as
can be seen from article 9.

Article 20, paragraph 1

Article 20, paragraph 1, suggests two periods for
limitation of actions, after which the carrier shall be
discharged from all liability, namely one year and two
years. Although the maritime law tradition might lead

to acceptance of the. shorte~ period of one year, the
Government of MeXICO belIeves that the interests of
Mexico, which does not have a large merchant marine
and therefore has no special reason to limit the liability
~f foreign carriers, would be better protected by adop­
tIOn of a two-year limitation period. The Government
of Mexico accordingly suggests that the limitation period
mentioned in article 20, paragraph 1, should be two
years.

NETHERLANDS

[Original: English]

GENERAL OBSERVATIONS

With much interest the Netherlands Government has
taken note of the draft convention on the carriage of
goods by sea.

As a general observation, the Netherlands Govern­
ment wis~es to express its concern that certain major
changes In the present liability regime might have a
negative effect on international trade.

An extension of the liability of the carrier which
in the end would result in an increase in the'cost of
transp?rtation without a corresponding reduction in
cargo Insurance costs, would lead to worsening the po­
sitions of both the carrier and the cargo owner. The
Netherlands Government fears that such negative effect
could result from the deletion of inter alia the defences
of fire and error in navigation.

Moreover, the cargo owner's interest in cargo in­
surance should not be overlooked. The cargo owner
has a direct business relationship with the cargo in­
surer and thus he is in a position to obtain prompt set­
tlement of his claims and will be able to keep his in­
surance costs under control. The P and I insurer being
the carrier's insurer, can never offer advantages ~f that
kind to the cargo owner.

Finally, whilst cargo insurance would still be required,
a substantial extension of the liability of the carrier
would put more emphasis on P and I insurance, which
is concentrated in a limited number of markets tradi­
tionally dealing with this type of insurance.

Article 1
Paragraph 2

The proposed definition of "actual carrier" contains
two inaccuracies. First, the contracting carrier may ar­
range with a third person to perform the carriage, or
part thereof, and he may, in such arrangement, permit
him to arrange for the actual carriage, or part thereof,
to be performed by yet a different person. As the actual
carrier is defined as the person to whom the contracting
carrier has entrusted the performance of the carriage,
it could be argued that, in case of the above-mentioned
arrangements, there was no actual carrier, since the per­
son who actually performed the carriage, did not him­
self enter into a contract with the contracting carrier.
Secondly, the meaning of the word "performance" is
unclear in this connexion.

As a result of the uncertainties, especially in those
cases where there is a chain of consecutive time­
and!or voyage charters, it will be difficult for the claim­
ant to identify the actual carrier.



224 Yeal·book of the United Nations Commission on International Trade Law, 1976, Volume VII

The most simple solution would be to define "actual
carrier" as the owner of the ship carrying the goods. At
present the situation is already such that in many cases
the owner will be bound by a bill of lading signed by the
master. If there is a demise charter, a bill of lading
signed by the master binds the charterer, but not the
shipowner; however under the system, where the ship­
owner can already be held liable, he may in such case
look to the charterer for indemnity.

The system of joint and several liability of the con­
tracting carrier and the shipowner would solve all identi­
fication problems for the claimant, since the name and
principal place of business of the contracting carrier
are stated in the bill of lading (article 15 (1) (c» and
the shipowner is easily identifiable by consulting the
ship's register.. Moreover even where claims for cargo
damage are not secured by a maritime lien on the ship,
the assets of the shipowner, particularly his ship, would
give some certainty that the claim can be recovered.
Paragraph 4

Passengers' luggage should be excluded. If a bill of
lading would be issued in respect of luggage, these goods
lose their character of luggage. In the definition of "lug­
gage" in the Athens Convention Relating to the Carriage
of Passengers and their Luggage by Sea, 1974, article 1,
paragraph 5, articles and vehicles carried under a bill
of lading or other contract primarily concerned with
the carriage of goods are excluded.
Paragraph 5

The Netherlands Government understands the Con­
vention to apply also when the performance of part
of the carriage in one and the same ship will be by
inland waterways, provided that the stage of the car­
riage by inland waterways is subordinate to that by sea.
Perhaps this intention should be expressed more clearly
in the text.

The word "port" should be replaced by "port or
place".

Article 2

Paragraph 4
In order to make it clear that the bill of lading does

not govern the relation between the carrier and the
charterer, the words "not being the charterer" should
be added after the words "holder of the bill of lading"
at the end of this paragraph.

Article 5

It should be realized that the deletion of the excep­
tions of "error in navigation" and "fault in the manage­
ment" constitutes a major change in the allocation of
risks between the cargo owner and the carrier under
the Hague Rules. The deletio~ of. the ex~epti?n of fault
in the management may be JustIfiable m VIew of the
many disputes this exception gives rise to. This is not
the case as regards exception of err?r in ~avi.gation.
Shifting the risk in the case of error m naVIgatIOn to­
wards the shipowner may bring on an increase in t~tal
costs of transportation without ~n equi.valent reductI.on
in cargo insurance costs and wIll not mduce th.e S~IP­
owner to act with more care towards the goods m VIew
of his own interest in this case. For economic reasons
preference is given to retaining the exception of error
in navigation.

The same reasoning pleads for unreduced fire ex­
ception.

In view of the fact that in other provisions the word
"expense" does not appear and that there does not seem
to be any logic in the concept of "loss resulting from
delay", the wording of paragraph 1 might be improved
by using the formula of article 17 of the CMR conven­
tion: 1 "The carrier shall be liable for loss of or damage
to the goods as well as for delay in delivery ...".

Article 6

A provision regarding the calculation of the value of
the goods should be inserted in this or in the previous
article (cf. Protocol 1968, article 2 (b».2

It is proposed that the limitation amounts be ex­
pressed in special drawing rights of the International
Monetary Fund. This 'Would circumvent the problems
with regard to the gold franc, which arise from the dis­
appearance of an official gold price, the working of the
unit of account as a numeraire and the calculation of
exchange rates in the absence of official parities.

Article 9
Paragraph 3

The apparent intention of this provlSlon is that in
addition to the liability in accordance with articles 6
and 8 which applies to carriage on deck in any case,
there is liability for loss, damage and delay resulting
solely from the carriage on deck. This intention should
be expressed more clearly.
Paragraph 4

Paragraph 4 should be deleted since there is no
sufficient ground to discard the principle of article 8
in this respect.

Article 10

Paragraphs 1 and 2
The following proposals are put forward in connexion

with the comments made above on the definition of
"actual carrier" and the proposal to define the "actual
carrier" by "owner of the ship carrying the goods".

The first sentence of paragraph 1 should read:
"Where the contracting carrier is not the actual

carrier, the contracting carrier shall nevertheless re­
main responsible for the entire carriage according
to the provisions of this Convention."
In the first sentence of paragraph 2 the .words "for

the carriage performed by him" should be replaced
by "for the carriage by his ship".

Article 11

In order to make a clear distinction between the ac­
tual carrier, the successive carrier and the contracting
carrier the following is proposed:

"1. Where the contract of carriage provides that
the contracting carrier shall perform only part of the
voyage covered by the contract, and that the rest of

1 Convention on the Contract for the International Carriage
of Goods by Road, Geneva, 19 May 1956.

2 Protocol to amend the International Convention for the
Unification of Certain Rules of Law relating to Bills of Lading
signed at Brussels on 25 August 1924, Brussels, 23 February
1968.
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the voyage shall be performed by a person other than
the contracting carrier (the successive carrier), the
responsibility of the contracting carrier and of the
successive carrier shall be determined in accordance
with the provisions of article 10.

2. However, the contracting carrier may exoner­
ate himself from liability for loss, damage or delay
in delivery caused by events occurring. while t~e goods
are under the charge of the succeSSIve carner, pro­
vided that the burden of proving that any such loss,
damage or delay in delivery was so caused, shall rest
upon the contracting carrier.

3. The provisions of article 10 regarding the
responsibility of the actual carrier shall appl~ corre~­

ponding1y to the parts of the voyage mentIoned 10
paragraph 1 of this article,"

Article 13
The article as a whole

It is not clear which liabilities would be incurred by
the actual carrier and the successive carrier, as the case
may be in case the contracting carrier does not pass
on the ;e1evant information.
Paragraph 2

The second sentence of paragraph 2 should be modi­
fied as follows:

"Where dangerous goods are shipped without the
carrier having knowledge of their nature or dangerous
character or of the precautions to be taken, the ship­
per shall be liable ..." (see note on page 16 of the
document setting forth the draft text).3

Article 16
Paragraph 1

It would be undesirable if preprinted reservations like
"weight unknown" might not be considered a "special"
note since for instance in most cases the carner has
no r~asonable means of checking the weight as stated.

Article 21
Paragraphs 1 and 3

In paragraphs 1 and 3 the words "legal proceedi!1g
arising out of the contrac! of carriage" also inc!ude dIS­
putes concerning the freIght. As t.he conventIOn does
not deal with freight, except for article 15 (1) (k), these
words should be replaced by: "legal proceeding arising
under this Convention".
Paragraph 2

It is proposed to delete par~graph 2, as this provis~on
deals with a number -of questIOns on procedure, whIch
should be left to national law.

3 This note is as follows:
"Some representatives pointed out that paragraph 1 of

article 13 imposed upon the shipper who hands. dangerous
goods to the carrier the obligation not only to mform the
carrier of the nature of the goods and the character of the
danger but also o~ the preca,utions to be taken. H:,wever,
paragraph 2 of artIcle 13 omItted any reference to .precau­
tions to be taken', In the view of these representatives. the
second sentence of paragraph 2 should therefore be modIfied
along the following lines: 'Where dangerous good~ are
shipped without the carrier having knowledge o! theIr na­
ture or dangerous character or of the precautions to be
taken the shipper shall be liable .. "." See also A/CN.9/
105, 'c, para. 4; UNCITRAL Yearbook, Vol. VI: 1975,
part two, IV, 3.

Article 24
The second phrase creates the danger that cargo in­

terests refuse to contribute in general average on the
ground of the contention that the carrier is liable and
rule D of the York-Antwerp Rules is overruled, The
following solution is proposed:

"1. Nothing in this Convention shall prevent. the
application of provisions in the contract of carnage
or national law regarding general average.

"2. The rules of this Convention relating to the
liability of the carrier for loss of or damage to the
goods shall gove~n the. liability of the carrier. to .in­
demnify the conSIgnee 10 respect of any contnbutIon
in general average.

"3. The provisions of the foregoing paragraph
shall not affect the obligation to contribute in gen­
eral average in case the carrier has no answer for
the event which may give rise to the sacrifice or ex­
penditure."

NIGER

[Original: French]

THE CONVENTION AS A WHOLE

It should be noted that the provisions of this con­
vention did not give rise to any comments by the Gov­
ernment, which means that, on the whole, the draft
convention meets with its approval.

Article 1J paragraph 4
Although there has been a shift in the meaning of the

term "container" as compared with its generally ac­
cepted definition, it would have bee~ desira~le for the
Working Group established. by the Um~ed NatIOns C:~m­

mission in the event of ItS confirm1Og the defimtIOn
that sh~uld henceforth be the only valid one inter­
nationally, to set the rules for ~e invoicing of .transport
costs in the case of goods shIpped by contamer. For
example the Niger continues to pay for the weight of
this empty box, which may be as muc? as a ton or
several tons, because rail and road carners regard the
container as packaging.

On this point it is worth recalling that it has already
been stated at ~n ECA seminar on external trade sta­
tistics held in Addis Ababa that international organiza­
tions have categorically dedided on other occasions ~hat
the container is a means of transport and not packagmg.
Yet it is still customary to regard it as packaging,

Article 6

With regard to the various versions of .article 6 ~on­
cerning limits of the liability of the carner, the NIger
prefers the alternative whi~h takes. into account !he
container problem, that bemg an Important question
for an inland country.

Article 20, paragraph 1
The Niger would prefer a two-year limitation period.

NIGERIA

[Original: English]
Article 5

Paragraph 3
The 60-days period within which goods may be

treated as lost should be extended to 90 days.
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Paragraph 4

The paragraph requires a claimant to prove that the
fire arose due to fault or negligence on the part of the
carrier, his servant or agent. It is felt that a claimant
would have difficulties in proving negligence on the part
of the carrier, his servant or agent since he is not present
on board during transit. It is therefore considered that
it would be better if the burden of proof is on the
carrier, his servant or agent to show that he has taken
all reasonable care and has not been negligent in the
performance of his duty.

Article 6
It is too early to decide on which alternative to sup­

port because the calculation formulae are rather intricate
and may not be easily understood until fully discussed
through exchange of views at a future conference. In
the meantime, our position on this point is reserved.

Article 20
A two-year period of limitation in arbitral proceed­

ings is preferred.

NORWAY

[Original: English]

GENERAL OBSERVATIONS

The Norwegian Government is of the opinion that
the draft convention will constitute a suitable basis for
the finalizing of a new international treaty on the car­
riage of goods by sea. The proposed provisions are in
many respects an improvement compared with existing
international rules in this field, and on the whole the
Norwegian can support the structure of the draft con­
vention as well as most of its provisions.

The Working Group has proposed a new convention
instead of amendments to the existing Hague Rules, and
the Norwegian Government supports this proposal. It
would like to stress that it considers it most important
that the new convention is made acceptable to as many
States as possible so that it will replace already exist~ng
international rules. In this respect the draft conventlon
is considered to represent an over-all solution which
can be expected to receive wide international support
as an acceptable compromise between the div~rging
opinions on the regulation of the matter on an mter­
national basis.

Article 6
I. The Workin" Group has not succeeded in finding

a joint solutionJor the calculation of the limit of liability.
Among different systems proposed i~ article 6 the Nor­
wegian Government prefers alte~natlve A. Th~ reasons
for this have already been stated III the Norwegian reply
to your questionnaire of 18 July 1972 (LE 133 (5)),1
which reply was as follows: 2

"The Norwegian Government has for a long time
considered that the provisions relating to limitation
of carriers' liability in the Conventions. arti.cle 4 (5)
are unsatisfactory. The reasons for thiS View have

1 A/CN.9/WG.1II/WP.10/Add.l, annex I.
2 Ibid., annex II. ..,

. 8 International Convention for the Umficatlon of Certam
Rules of Law relating to Bills of Lading, Brussels, 25 August
1924.

been set out in an explanatory note to an amend­
ment submitted to the first session of the 1967/68
Diplomatic Conference in Brussels, in which the Gov­
ernment proposed that a simple weight unit limitation
system should be introduced also in the law of car­
riage of goods by sea. The following views were then
expressed: 4

" 'The system of limiting the carrier's liability to
a certain sum "per package or unit" has proved to
be unsatisfactory.

" 'The term "package or unit" is vague and am­
biguous and has been interpreted differently not
only by the courts in the various Contracting
States, but even in the national legislations effecting
the Convention. The uniformity which was aimed
at has, therefore, not been achieved.

" 'Frequently, the practical solutions arrived at
under the "package or unit" system appear to be
arbitrary and are considered unjust in the nu­
merous cases where the compensation offered to
the cargo owners is purely nominal. The raising
of the sum per package or unit will not remedy
this basic flaw in the system. Thus, it is still un­
decided in most countries how to apply the present
system to "containers".

" 'Since the Hague Rules were adopted the liabil­
ity of the carrier by rail, by road and by air has
become subject to a system of limitation which is
more consistent with the intentions of the Rules,
more easy to apply, and more satisfactory to the
cargo owners.

" 'For the reasons stated it is submitted that the
limitation system embodied in article 1, paragraph
5 of the Convention has outlived its usefulness and
should now go. It is proposed that it be replaced
by the simple weight unit limitation system already
adopted in the international conventions for the
carriage of goods by rail (eIM), by road (CMR)
and by air (Warsaw).

" 'The limitation units, thus, should be the equi­
valent of a certain amount of gold per kilogram
of the goods.

" 'The question of the amount of gold to be stip­
ulated is, of course, debatable, but it seems rea­
sonable to look to the CMR which contains the
most recent solution of the problem. Article 23 of
the CMR provides for 25 gold francs (each franc
containing 10/31 of a gramme of gold of mille­
simal fineness 900) per kilogram. As, however, all
other maritime conventions, including the Stock­
holm Drafts, have adopted the Poincare franc,
it is submited that this monetary unit be resorted
to also in the Hague-Visby-Rules. The equivalent
amount would then be 125 Poincare francs.'
"During the first session of this Conference most

delegations had serious objections to the proposed
amendment. In an effort to reach the best compro­
mise conceivable under the circumstances, the Nor­
wegian delegation submitt~d an a!Uend.ment. cC!nt~in­
ing in substance the combmed umt/weight lImitatIon
system now embodied in the Convention, article 4 (5),

4 Conference diplomatique de droit maritime, douzieme ses­
sion (Jere phase), Brussels 1967, p. 679.

.~.
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as amended by the Brussels Protoco1,5 However, the
Conference was unable to reach agreement on any
of the proposed amendments relating to limits of
liability, and at the second session of the Conference
the Norwegian delegation maintained its original posi­
tion and-together with the delegations of Finland
and Sweden-submitted an amendment for a simple
weight unit limitation of liability.6 In support of the
proposed amendment these delegations submitted the
following views on the combined unit/weight limita­
tion system: 7

" 'However, a combined solution ... would still
include the present disadvantages of the package or
unit limitation and would fail to establish an ac­
ceptable correspondence with the solutions adopted
in the other international conventions on carriage
of goods, first of all the CMR convention. In our
view it is essential to reach a solution which does
not create problems in modern combined trans­
ports and highly desirable to get rid of the disad­
vantages created by the package or unit limitation
of the Hague Rules.

" 'Investigations have been made in Scandinavia
into the economic consequences of changing over
to the CMR solution of limitation based on weight.
The investigations were based on official Scan­
dinavian statistics concerning foreign trade as well
as on the private statistics of underwriters and ship­
ping lines, Scandinavian and others. The results
indicate that the CMR limitation would be suffi­
cient to cover practically all damage to general
cargo and that the increase in price to be paid
in the form of insurance would indeed be negli­
gible. This adds to the weight of the argument
that limitation should be based on weight only and
should be on the same level as in the CMR con­
vention: it should be kept in mind that the limita­
tion rule primarily was intended to apply in case
of damage to exceptionally valuable goods.

" 'When the economical problems involved are
small, more attention may well be paid to the legal '
technical aspects. The advantages of full correspon­
dence between the two conventions concerned
are obvious. To this should be added the fact
that experience over the years has shown how
difficult it is for the Courts to interpret the words
"package or unit" and that no international uni­
formity can be achieved on that basis.'
"In accordance with the views expressed in the

quoted passages the Norwegian Government again
submits that the limit of liability should be fixed
as a certain amount of Poincare francs per kilo of
the gross weight of the goods lost or damaged. In
accordance with usual practice the particular amount
should perhaps be left to be discussed and decided by
the future diplomatic conference, and the Govern­
ment will not ask for a discussion of that question
in the UNCITRAL Working Group. However, it is
submitted that, in order to take care of certain prob-

50p. cit., p. 694. Protocol to amend the International Con-
vention for the Unification of Certain Rules of Law relating
to Bills of Lading, signed at Brussels on 25 August 1924.
Brussels, 23 February 1968.

6 Conference diplomatique de droit maritime, douzieme ses­
sion (2eme phase), Brussels 1968, p. 192.

70p. cit., p. 206-7.

lems relating to the carriage in small parcels of light­
weight goods of relatively high value, there should
be added a provision of the same type as that con­
tained in the Draft Convention on Combined Trans­
ports (TCM), article 10 (3): 'The minimum gross
weight of such goods shall be deemed to be ... kilos'.

"In the opinion of the Norwegian Government
such a simple system of weight limitation of liability is
clearly preferable both to the unit limitation system
of the Convention, 'article 4 (5), and to the com­
bined unit and weight limitation system of arti­
cle 4 (5) as amended by the Brussels Protocol."

II. In the draft article 6, the limitation amount is
expressed in gold francs. In order to avoid the difficulties
caused by the uncertainties of the price of gold, the
Norwegian Government is of the opinion that the
special drawing right (as defined by the International
Monetary Fund) should be used as the unit of account
in the new convention instead of the franc. The Nor­
wegian Government will at a later stage put forward a
proposal to this effect.

PHILIPPINES1

[Original: English]

Article 1
Paragraph 1

The term "Carrier" means not only "contracting
carrier" but also "actual carrier" defined in paragraph 2;
hence, it should be deleted as part of the definition only
of "contracting carrier". Perhaps, it would be advisable
to define "carrier" in addition to "contracting carrier"
and "actual carrier". If "carrier" is to be defined, it
may be defined as "A PERSON WHO, FOR COM­
PENSATION, AGREES TO UNDERTAKE TO
CARRY GOODS BY SEA."
Paragraph 3

"Consignee" is not just any person who is "entitled
to take delivery of the goods" because the definition will
include taking delivery under any lawful authority, such
as a sheriff by court order; but its meaning should be
confined to the person designated to take delivery
under the terms of the contract or by the terms of the
bill of lading whether deliverable to a named person,
to order, or to bearer.2

Paragraph 4

It is not advisable to use the same term in defining
a term. Instead of "goods", ARTICLE OF COM­
MERCE OR MERCHANDISE should be used. The
words "if supplied by shipper" should be deleted be­
cause whoever supplied the package seems immaterial

1 In the case of certain comments made by the Philippine
Government proposing amendments to the text of the draft
convention, the full scope of the proposed amendments ap­
pears in a text of the draft convention incorporating these
amendments submitted by the Philippine Government to­
gether with their comments. In these cases, the text incorporat'­
ing the amendments is set forth below in the form of foot-notes.
In such foot-notes, as also in the text, words in capital letters
indicate proposed additions to the text, while words enclosed
withill brackets indicate proposed deletions.

2 "'Consignee' means the person WHO, UNDER THE
TERMS OF THE CONTRACT OF CARRIAGE OR THE
BILL OF LADING, is entitled to take delivery of the goods...
(para. 3 as amended).
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in order that the same shall be considered part of the
article itself.3

Paragraph 5

The words "where the goods are to be delivered"
should be deleted because carriage of goods by sea
from one port to another does not necessarily involve
the duty to deliver to a consignee or to someone in an­
other port. This is true in the case of carriage of goods
by a ship for purposes of mere exhibition or exposition.

"Freightage", instead of "freight" should be used if
it means the price for transporting the goods or of the
"freight" taken in.
Paragraph 6

"Against surrender of the document" should be de­
leted because if the bill of lading or its equivalent issued
to the shipper or consignee is lost, the delivery of the
goods to the consignee may be made by either requiring
the consignee to sign a receipt acknowledging the de­
livery of the .goods and/or the giving of a bond to
secure the carrier for misdelivery. The "surrender" of
the bill of lading should not be its essential charac­
teristic, but as evidence of the contract of carriage of
goods.4

Observations on Article 1
Should not the term "charterer" be also defined in

article 1 and to state whether the term "carrier" in­
cludes a "charterer"? It is to be noted that although
article 2, paragraph 4 states that the provisions of this
convention shall not be applicable to charter-parties,
yet the same paragraph also provides that "where a
bill of lading is issued pursuant to a charter-party, the
provisions of the Convention SHALL APPLY to such
a bill of lading where it governs the relation between the
carrier and the holder of the bill of lading." If the
term "charterer" is also to be defined in article 2, it is
proposed to harmonize its definition with the definition
given, if any, in the draft on international shipping leg­
islation. In the absence of such draft definition, it is
proposed to define "charterer" as A PERSON WHO
HIRES OR ACQUIRES THE USE OF A SHIP OR
VESSEL OR A PORTION THEREOF TO CARRY
GOODS BY SEA FROM ONE PORT TO AN­
OTHER IN CONSIDERATION OF PAYMENT OF
FREIGHTAGE, FOR HIS ACCOUNT OR FOR THE
ACCOUNT OF OTHERS.

Article 2

Paragraph 1
The word "two" should be deleted, inasmuch as the

carriage of goods may involve ports in more than two
States.

3 "'Goods' means any kind of [goods] ARTICLE OF COM­
MERCE OR MERCHANDISE, including live animals; where
the goods are consolidated in a container, pallet, or similar
article of transport or where they are packed, 'goods' includes
such article of transport or packaging [if supplied by the
shipper]." (para. 4 as amended).

4 "'Bill of lading' means a document which evidences a
contract for the carriage of goods by sea and the taking over
or loading of the goods by the carrier, and by which the
carrier undertakes to deliver the goods [against surrender of
the document] TO THE CONSIGNEE. A provision in the
document that the goods are to be delivered to the order of
a named person, or to order, or to bearer, constitutes such
an undertaking." (para. 6 as amended).

Article 4
Title

The word "Responsibility" in the title of article 4
should be changed to "Liability" to conform with the
general title of part II under which it appears.

Article 5
Paragraph 4

Under the draft convention, the carrier will be liable
only for loss due to fire if the claimant proves the fire
arose due to his negligence; under the proposed amend­
ment, he will be liable if he cannot prove that he or his
agents exercised all diligence to prevent the fire. Under
Philippine law, common carriers are required to exer­
cise extraordinary diligence which means they are pre­
sumed liable unless proven otherwise.5

Article 6
Paragraph 1

All the alternatives in the Draft Convention in arti­
cle 6 fixing the liability of the carrier to a fixed amount
without any condition and without the consent of the
shipper or the consignee, under Philippine jurispru­
dence, are void as against public policy. Thus, in the
Philippine case of Heacock v. Macondray and Co.
(vol. 42 Philippine Reports, p. 205), the Philippine Su­
preme Court held: "Three kinds of stipulations have
often been made in a bill of lading: (a) One exempting
the carrier from any and all liability for loss and damage
occasioned by its own negligence; (b) one providing for
an unqualified limitation of such liability to an agreed
valuation; (c) one limiting the carrier's liability to an
agreed valuation, unless the shipper declares a higher
value and pays a higher rate of freight. The first and
second stipulations are invalid as being contrary to pub­
lic policy; the third is valid and enforceable." All the
"alternatives" in article 6 of the draft convention fall
under the second kind of stipulation above quoted, and
are void under Philippine jurisprudence.

We, therefore, propose that article 6 should, instead,
provide as follows:

The liability of the carrier according to the provi­
sions of article 5, shall be limited to an amount equi­
valent to ( ... ) francs per kilo of gross weight of the
goods lost or damaged, or, in case of delay, to an
amount not exceeding [double] the freightage paid
or payable, unless the shipper declares a higher value
and pays a higher rate of freightage based on the
declared value.
This proposed provision is in accordance with Philip­

pine law and jurisprudence. Or, if this proposed provi­
sion is unacceptable to the Working Group, it is sug­
gested that article IV, paragraph 5 of the Brussels
Convention of 1924 be adopted, which reads:

Neither the carrier nor the ship shall in any
event be or become liable for any loss or damage to
or in connexion with goods in an amount exceeding

5 "In case of fire, the carrier shall be liable, [provided the
claimant proves that the fire arose due to fault or negligence
on the part of the carrier, his servants or agents.] UNLESS
HE PROVES THAT HE, HIS SERVANTS OR AGENTS
TOOK ALL NECESSARY MEASURES TO PREVENT TIlE
FIRE." (para. 4 as amended).
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100 pounds per package unit, or the equivalent of
that sum in other currency unless the nature and
value of such goods have been declared by the shipper
before shipment and inserted in the bill of lading.
The present Philippine Code of Commerce (art. 372)

provides: "The appraisement of the goods which the
carrier must pay in case of their being lost or mislaid
shall be fixed in accordance with what is stated in the
bill of lading, no proofs being allowed on the part of
the shipper that there were among the goods declared
therein articles of greater value, and money."

The present Philippine Civil Code (art. 2226) also
provides: "Liquidated damages are those agreed upon
by the parties to a contract, to be paid in case of breach
thereof." A fixed or liquidated damage imposed by law
(or by the draft convention) cannot be considered as an
agreement of the parties.
Paragraphs applying to all alternatives

The provisions on the equivalence of one franc (or
pound as the case may be), and its conversion to
national currency of the State seized of the case may
be retained as appearing in the draft convention.

Article 13
Paragraph 2

The words "and the precautions to be taken" should
be inserted to harmonize the provision of paragraph 2
with paragraph 1.6

Paragraph 3

Same as above. It also suggested that the word "ac­
tual" be inserted before the word "danger", so that be­
fore the carrier may be authorized to unload, destroy,
or render innocuous the goods accepted by him as
dangerous, its "actual" dangerousness must be evident.
The goods from the beginning are known to the carrier
to be "dangerous"; hence, to authorize him to unload,
destroy or render same innocuous, the same must have
subsequently appeared to be an "actual" danger to the
ship or cargo; otherwise, such a provision will give the
carrier to act arbitrarily or with abuse of discretion.7

Article 15
Paragraph 1

Signature by facsimile, etc., if usage so permits,
should also be recognized.8

6 "Dangerous goods may at any time be unloaded, destroyed
or rendered innocuous by the carrier, as the circumstances
may require, without payment of compensation by him where
they have been taken in charge by him without knowledge
of their nature and character AND THE PRECAUTIONS
TO BE TAKEN. Where dangerous goods are shipped without
the carrier having knowledge of their nature and character
AND THE PRECAUTIONS TO BE TAKEN, the shipper
shall be liable for all damages and expenses directly or in­
directly arising out of or resulting from such shipment."
(para. 2 as amended).

7 "Nevertheless, if such dangerous goods, shipped with
knowledge of their nature and character AND THE PRE­
CAUTIONS TO BE TAKEN, become [a] AN ACTUAL
danger to the ship or cargo, they may in like manner be
unloaded, destroyed or rendered innocuous by the carrier, as
the circumstances may require, without payment of compensa­
tion by him except with respect to general average, if any."
(para. 3 as amended).

8 "The signature of the carrier or a person acting on his
behalf; the signature may be in handwriting, printed in fac­
simile, perforated, stamped, in symbols, or made by any other
mechanical or electroDlc means, if the law OR USAGE of

Paragraph 1 (k)

The word "freight" should read "freightage" because
"freight" ordinarily means the goods transported while
"freightage" means the cost of transportation of the
"freight".
Paragraph 1 (1)

Subparagraph (1) may be deleted because it is merely
a repetition of paragraph 3 of article 23. If subpara­
graph (1) is deleted, proposed subparagraph (m) may
be subparagraph (l).

Paragraph 1 (m)

A new subparagraph (m) should be added: "The in­
voice or estimated value of the goods". This is important
so that it may conform with the proposed amendment
to article 6, that the liability of the carrier, in case of
total loss, shall be limited to the value stated by the
shipper in the bill of lading.
Paragraph 3

While the omission of any particulars required to be
stated in the bill of lading may not affect its validity, yet
in order to oblige the carrier to issue a bill of ladmg
with all the required particulars, he should be made to
suffer some punishment for his omission; that is, he
shall not be entitled to the benefits of limited liability
in case of loss of the goods provided for in article 6.9

Article 16

Paragraph 4

"Freight" should read "freightage" for the reasons
already explained in the comments on article 15.

Article 21

Paragraph 3

The last sentence of paragraph 3 should be deleted
as it may give rise to conflicting orders issued by differ­
ent courts of the contracting states. The court first
acquiring jurisdiction of the case should have the power
to issue provisional or protective measures.

Article 25

Paragraph 1

This paragraph should be deleted as being in conflict
with the provisions of article 23 of this draft convention.
In so far as carriage of goods by sea from one port to
another in different states is concerned, the provisions
of this Convention shall exclusively apply, to avoid
conflict of applicable law.

Or, above paragraph 1 may be allowed to remain if
the words "not in conflict with the provisions of this
Convention" will be added, such that said paragraph 1
will read as follows:

"1. This Convention shall not modify the rights
or duties of the carrier, the actual carrier and their
servants and agents provided for in international con­
ventions or national law relating to the limitation of

the country where the bill of lading is issued so permits;".
(para. 1 (j) as amended).

9 "The absence in the bill of lading of one or more partic­
ulars referred to in this article shall not affect the validity of
the bill of lading[.], BUT SHALL DEPRIVE THE CARRIER
OF THE BENEFITS PROVIDED FOR IN ARTICLE 6."
(para. 3 as amended).
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SWEDEN

SPECIFIC COMMENTS

Article 5
One of the crucial issues in the draft convention is

the liability regime established in the draft, in particular
in article 5. From a legal point of view these rules
definitely constitute an improvement as compared with
the liability regime of the 1924 Convention. The man­
datory period of responsibility has been extended to
cover the entire period when the goods are in the cus­
tody of the carrier, his servants or agents. Article 5 sets
out a presumption of fault system with vicarious liability
for the carrier in respect of his servants and agents and
does not include those exemptions of th 1924 Conven­
tion which are peculiar to sea carrhige. The present
uncertainty as to carriers' liability for delay in delivery
has been resolved in an affirmative manner. The present
ambiguities concerning liability for unseaworthiness of
the vessel have been removed. The ratio for the burden­
of-proof rule relating to fire in article 5, paragraph 4,
may be questioned. It is, however, the opinion of the

1 International Convention for the Unification of Certain
Rules relating to Bills of Lading, done at Brussels, 25 August
1924.

[Original: English]

GENERAL OBSERVATIONS

Ever since the initiative for revision of the 1924 Con­
vention1 first was taken in UNCTAD and UNCITRAL
the Swedish Government has followed with utmost in­
terest the development of a new international regime
governing carriage of goods by sea. It is with great
satisfaction that the Swedish Government notes that the
detailed examination of this question carried out within
the UNCITRAL working group on international ship­
ping legislation has resulted in a draft for a new con­
vention which from a substantive as well as a systematic
point of view is in line with modem international reg­
ulation of other modes of transport. The Swedish Gov­
ernment finds the rules of the draft convention in general
acceptable and would welcome a new international con­
vention based thereon.

The Swedish Government recognizes that the draft
convention on many vital issues is the result of care­
fully elaborated compromises. Since it is of paramount
importance that the convention, when adopted, will be
able to gain the same amount of world-wide support as
the 1924 Convention presently has, it is to be hoped
that the balance thus achieved will not get lost during
the coming deliberations on the draft.

Paragraph 1

It is considered that this article should be deleted. In­
dividual contracts should be permitted to opt out of
the provisions of the convention.
Paragraph 3

The convention should apply automatically to a bill
of lading which makes no mention of the convention
and which does not contain provisions contrary to those
of the convention.

[Original: English]

Article 22

Article 1

Article 5

SIERRA LEONE

liability of owners of sea-going ships NOT IN CON- Article 23
FLICT WITH THE PROVISIONS OF THIS CON­
VENTION."

Paragraph 4
It is considered that this clause should be deleted. The

provisions for arbitration under the convention should
apply only where the parties have remained silent on
arbitration. The parties should be given freedom to
determine beforehand how best their dispute can be
arbitrated when it arises. Article 22, paragraph 5, does
notafIect the issue as it speaks of an arbitration agree­
ment made after a dispute has arisen.

Paragraph 1
The .limitation period under this article should be two

years.

Paragraph 1
See comment on article 1, paragraph 1.

Paragraph 4
Since the carrier is always invariably the owner or

master of the ship, should the burden of proof of due
care not be on the carrier who will have the facts sur­
rounding the circumstances of the fire rather than it
being for the claimant to prove fault or negligence?
It is considered that the common law doctrine of res
ipsa loquitur should apply here. See article 5, para­
graphs 5 and 7, where the burden of proof is cast on
the carrier.
Paragraph 6

This article adopts the common law concept of par­
ticular average. It remains silent on general average
thus leaving the shipper or consignee without remedy
under the convention in respect of a general average
act done by the carrier. It is not sufficient to leave the
issue of general average to provisions in individual con­
tracts of carriage or national laws. If the convention
seeks the interest of the carrier by exempting him from
liability in the case of particular average, it should also
consider the interest of the shipper or consignee who
may not be as conversant with shipping laws as the car­
rier in making adequate provisions for general average.

Article 6

Alternative E is preferred.

Article 20

Paragraph 1
The definition of carrier seems to cover the contract­

ing party or his agent. If so, why is it necessary to use
"agents" outside the meaning of "carrier", as for ex­
ample in article 5, paragraph 1? If the definition of car­
rier in article 1, paragraph 1 is not intended to cover
an "agent", then add "and on whose behalf" after
"whom".
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Swedish Government that this rule should be retained
since it is an important part of the compromise solution.

The economic consequences of the proposed liability
regime are - due to lack of accurate data - difficult
to assess with any certainty. A significant part of com­
pensation for cargo loss or damage which has hitherto
been absorbed by marine cargo insurance will under
the proposed system in the end be covered by carriers'
P & I insurance. This will not make marine cargo in­
surance superfluous. Cargo owners will for a number
of reasons continue to cover their risks by way of cargo
insurance. But recourse claims by marine cargo insurers
against P & I insurers will increase, something which
from a purely economic point of view has its disad­
vantages. As a result, cargo insurance premiums can
be estimated to decrease while P &I insurance premiums
will increase, an increase which probably will be re­
flected in the freight. According to estimates made by
the Swedish insurance industry it can hardly be expected
that the decrease of marine insurance premiums will
totally outweigh the increase of P & I premiums.

On the basis of the foregoing it seems probable that
the reallocation of risks will have as a result some in­
crease in over-all transportation costs, at least until
sufficient experience of the new system has been gained
by the insurance industry. However, it should be pointed
out in this context that estimates relating to the possible
net effect of a reallocation of risks along the lines pro­
posed in the draft show that the increase of over-all
transportation costs would not be more than 0.5 to
1 per cent of the freight. It should also be mentioned
that recent studies carried out in the United States re­
lating to United States imports and exports of liner
cargo indicate that all costs for cargo loss or damage
(costs incurred by cargo-owners, carriers and their in­
surers as well as administrative costs for recourse pro­
cedures) amount to less than 0.5 per cent of the value
of the goods.

Having evaluated the advantages from a legal point
of view of the proposed liability system as well as the
possible economic disadvantages thereof and bearing
in mind the desirability of getting world-wide support
for the new convention the Swedish Government finds
that it can support the liability system contained in the
draft. There is also another important consideration to
be taken into account in this context. To an increasing
extent international carriage of goods is nowadays effec­
tuated by several modes of transport. By removing the
peculiarities of the legal regime at present governing
carriage by sea and aligning it with the ones governing
other modes of transport one will pave the way for the
establishment of a uniform system for multimodal trans­
port of cargo.

Article 6
The last-mentioned aspect is of importance also as

regards the system of limitation of liability contained
in article 6. Conventions governing other modes of
transport use the concept of limitation per kilo with
regard to loss of or damage to cargo. With regard to
delay the Warsaw Convention concerning air carriage2

uses the. same concept of kilo limitation, while the rail-

2 Convention for the Unification of Certain Rules relating
to International Carriage by Air, done at Warsaw, 12 October
1929. .

way and road conventions use the concept of limitation
related to freight.

A limitation system based on the weight of cargo lost
or damaged has distinct advantages from the point of
view of clarity and logic. It removes the present am­
biguities concerning the "unit" concept which still gives
rise to much uncertainty and litigation. In addition, it
seems obvious that the limitation amount should be the
same whether the goods have been packed in one large
box or in 100 small boxes. For these reasons and in
order to make the new convention conform to the sys­
tem established for other modes of transport the Swedish
Government supports alternative A and, in the second
place, alternative B of draft article 6.

The limitation amount is suggested to be expressed
in gold francs (so-called Poincare francs). However,
since the time when the Working Group concluded
its work it has become evident that it is no longer
feasible to express limitation amounts in gold units. The
Swedish Government therefore proposes that the limita­
tion amount should be expressed in Special Drawing
Rights as defined by the IMF. This was the solution
adopted in September 1975 at the diplomatic conference
convened by ICAO for the revision of the Warsaw
Convention.

Article 20
With regard to the limitation period (article 20, para.

1) the draft contains two alternatives. The Swedish Gov­
ernment is in principle in favour of a two-year period.
Experience shows that the present one-year period often
is too short for negotiations and the instituting of legal
proceedings. Although the possibility of extension of the
period exists (cf. para. 3) cargo-owners or their insurers
sometimes have experienced difficulties in obtaining
extension of the period from the carrier or his insurer.
On the other hand, the very limited effect of the non­
delivery of notice of loss, damage or delay (cf. article
19, para. 1) sometimes leads to abuses on the part of
cargo-owners who may not inform the carrier of the
claim until one of the last days of the limitation period.
For these reasons the Swedish Government suggests
that UNCITRAL should consider to couple a two-year
period with provisions requiring that the cargo-owner,
in order to retain his right of action against the carrier,
must inform the carrier of his claim within a shorter
period of time, when facts still can be ascertained and
evidence secured.

Article 21
Article 21 relating to jurisdiction only allows pro­

ceedings to be brought in Contracting States. In partic­
ular during the time immediately following the entry
into force of the Convention, this provision will produce
negative effects unless the number of ratifications re­
quired for the entry into force are set at a very high
number. Apart therefrom, if proceedings are brought in
non-contracting States, it will be tempting for the court
in question to disregard the rules of the convention if
this requires the case to be abandoned even when the
contract of carriage has a clear connexion with that
State (e.g. the place of destination is located in that
non-contracting State). For these reasons, the Swedish
Government suggests that the word "contracting" be de­
leted in the second line of paragraphs 1, 2 (a) and 3
respectively. .
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UKRAINIAN SOVIET SOCIALIST REPUBLIC

[Original: Russian]

The unification of the rules of international law re­
lating to the carriage of goods by sea is one of the tasks
entrusted to the United Nations Commission on Inter­
national Trade Law by the General Assembly. The text
of the draft Convention on the Carriage of Goods by
Sea, as adopted by the UNCITRAL Working Group, is
to be regarded as constituting a practical step in this
direction.

It would appear that the text of the draft Convention,
as well as the comments and observations thereon which
are to be submitted by the Governments of States Mem­
bers of the United Nations, may be used as a basis for
further elaboration of the draft at future sessions of the
United Nations Commission on International Trade
Law. At the same time, a number of comments should
be made on certain provisions of the draft.

The title of the draft Convention
The draft Convention, particularly article 2, para­

graph 4, which stipulates that the provisions of the Con­
vention shall not be applicable to charter-parties, makes
it clear that the sphere of application of the Convention
will be limited to some extent, in other words, that the
Convention will not regulate all matters relating to the
carriage of goods by sea. It would seem that this should
be reflected in the title of the draft Convention. Perhaps
this could be done by adding the words "on the unifica­
tion of certain rules relating to" to the present title.

Article 1
In the definition of the term "contract of carriage"

(para. 5), a phrase should be added to the effect that
such a contract is to be concluded in writing. This
would help to obviate misunderstandings which might
arise in interpreting this term.

Article 5
The provision stipulating that the carrier is not liable

for loss of goods resulting only from reasonable meas­
ures to save property at sea (para. 6) raises a number
of questions from the standpoint of practical application
both directly at sea and in settling specific disputes,
since the criterion of "reasonableness" is inadequately
defined and unclear.

Article 6
It is suggested that alternative D, variation X, should

be taken as a basis for further consideration of the
question of limits of liability.

Article 8
It is suggested that, in both sentences of the article,

the words "or recklessly and with knowledge that such
damage would probably result" should be deleted, since
the term "recklessness" is in effect equivalent to the
ternl "negligence" and the words "with knowledge that
such damage would probably result" can only create
various problems of interpretation.

Article 9
It would be useful to add the words "of the country

of the port of loading" at the end of paragraph 1. This

would help to clarify precisely which rules or regulations
are to be applied.

Article 15
Paragraph 2 of this article should state that the fact

of the goods being kept on deck must be reflected in
the bill of lading. In case of dispute, such an entry might
be of critical importance.

Article 19
The words "completion of delivery" in paragraph 2

of this article should be replaced by the words "transfer
of the goods to the consignee". This would more ac­
curately reflect the commencement of the time-limit for
the consignee's notice in writing to the carrier.

Article 21
Since the problem of jurisdiction is very complex and

goes beyond the scope of the draft Convention, it is
suggested that this article should be deleted from the
draft Convention, bearing in mind that such matters
will be settled under the relevant national legislation.

Article 22
This article provides for a' variety of places at which

arbitration proceedings may be held, thus giving the
plaintiff wide discretion in selecting a specific site. This
may seriously impede arbitration proceedings for the
settlement of disputes relating to the carriage of goods
by sea. It would therefore be appropriate to delete this
art~cle from the draft Convention and simply include a
reference to the arbitration clauses specifically included
in the treaty on maritime transport.

UNION OF SOVIET SOCIALIST REPUBLICS

[Original: Russian]

Title of the Convention
The fact that the Convention deals not with all but

only with some, although of course some of the most
fundamental, questions concerning the carriage of goods
by sea should be reflected in the title; its present wording
is too broad.

Article 1

(a) The statement in paragraph 4 that "goods" in­
cludes "live animals" is superfluous, particularly if ar­
ticle 5, paragraph 5 (see below), is retained in one form
or another, as it deals specifically with the characteristics
of carriage of goods of that kind.

(b) Paragraph 5 should indicate that the contract
of carriage is to be concluded in writing (for example,
" 'contract of carriage' means a contract in writing ...").

Article 2

At the end of the second sentence of paragraph 4
the following phrase should be added: "if he (the holder
of the bill of lading) is not the charterer".

Article 4
The definition of the "period of responsibility" of the

carrier ("carriage of goods") as it stands could give
rise to doubts as to whether the carrier is responsible
for goods taken over by him for carriage not at the
"port of loading" but at some other place, or for goods
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Article 16
Paragraph 1 implies, but does not explicitly state,

the right of the carrier to include in the bill. of lading
under certain circumstances a reservation in respect of
those particulars concerning the goods the accuracy of
which he had grounds to suspect or which he could not
check. A clear statement should therefore be added at
the end of the paragraph that under those circumstances
"the carrier may include in the bill of lading the ap­
propriate reservation along with special note of these
grounds or inaccuracies or of the absence of reasonable
means of checking".

Article 17
Paragraphs 3 and 4 of this article should be deleted,

since the questions dealt with in paragraph 3 may, with­
out prejudice to the objective of unification, be settled
in conformity with the norms of national legislation, and
the questions dealt with in paragraph 4 may be settled
entirely satisfactorily on the basis of article 8.

Article 19

(a) Paragraphs 1, 2 and 5 of this article use different
times for calculating the beginning of the period within

Article 6
(a) Of the various alternatives proposed in the draft,

the best basis for discussion is alternative D (with
variation X: "the freight").

(b) It would be useful to include in article 6 (along
the lines of article 4, paragraph 5, of the 1924 Brussels
Convention or article 2 of the 1968 Brussels Protocol)
a reservation referring to cases where the nature and
cost of the goods was declared by the shipper and in­
cluded in the bill of lading or other document evidenc­
ing the contract of carriage.

Article 8
Under the draft the condition for non-application of

the rules on limitation of the liability of the carrier is
not only an act committed by him with intent to cause
damage, but also an act "done recklessly and with
knowledge that damage would probably result". Basic­
ally, the word "recklessness" means the same thing as
"negligence". As for the "knowledge that damage would
probably result", in practice it would be extremely diffi-

at a port of trans-shipment (allowable under articles 10 cult to prove that the probability of damage was beyond
and 11), and so forth. the "knowledge" or foresight of the carrier. In practice

To avoid such doubts, the last part of the sentence, this could lead to a situation where the rules for limiting
beginning with the words "at the port of loading ...", the carrier's liability arising from his negligence (ar-
should perhaps be deleted from paragraph 1, since ticle 5, para. 1) would not be applicable precisely be-
basically the period of the carriage of goods, i.e., the cause of his negligence.
period during which the goods are in the charge of the Accordingly, the words "or recklessly and with know-
carrier, is defined in paragraph 2. ledge that such damage would probably result" should

be deleted from article 8.
Article 5

Article 9
(a) Paragraph 5 is unnecessarily complicated and

indeed handly necessary at all: if damage results from (a) In paragraph 1 of this article (or in article 15)
"special risks" inherent in the carriage of live animals, it should be provided that if goods are carried on deck
obviously the carrier will be relieved of liability on the t~~t fact should ~e noted in the bill of l.ading: that pro-
basis of the general principle (para. 1) because there was VISIOn ~ould be Important to the relationship between
no fault on his part. the carner and the cargo owner, and also to the relation­

ship between the shipper (seller) and consignee (buyer)
(b) The rule stated in paragraph 6 that the carrier particularly in connexion with insurance of the goods:

shall not be liable for damage to goods resulting only settlements through banks and so forth.
from reasonable measures to save property could in
practice lead to various disputes as to the criteria for (b) Paragraph 1 should also indicate which coun-
determining whether measures were "reasonable" or for try's legislation is referred to (for example: "the country
distinguishing between the saving of human lives, on of the port of loading").
the one hand, and the saving of property on the other, (c) The wording of paragraph 3 is not sufficiently
and, lastly, it could have an adverse effect on com- clear; in particular, it should be redrafted so as to ex-
pliance by captains of ships carrying goods with the press more clearly the main idea of the first sentence,
traditional rules of shipping for coming to the aid of which! as far as can be u~derstood, is.t~at the provisions
other ships in distress at sea. of artIcle 6 (together 'WIth the provlSlons of article 8)

(c) At its forthcoming session UNCITRAL is to are also applicable in cases where the goods are im-
consider the question of whether to retain in the new properly carried on deck and the loss, damage or delay
Convention the existing rule of shipping legislation con- in delivery is exclusively a result of the fact that the
cerning so-called "error in navigation", and to making goods were carried on deck.
certain amendments to eliminate the ambiguities which Article 11
have hitherto led to serious complications in applying
the rule: the rule as amended could provide that "the For a clearer indication of what situations are cov-
carrier shall be relieved of liability for loss of or dam- ered by this article and by article 10, it could be spec- .
age to goods or delay in delivery if he proves that they ified at the beginning of paragraph 1 of article 11 that
have been caused by an error in navigation". the article refers to cases where the contract of carriage

contains a special reservation (instead of "provides"),
Clearly, complete rejection of the rule would mean a and that the carrier shall perform only the specifically

considerable increase in the degree of risk for the car- stipulated part of the carriage (instead of simply "part"
rier, a sharp rise in the cost of shipping, and so forth; of the carriage).
so far, however, the economic consequences of such
a redistribution of risks have not been properly studied.
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UNITED KINGDOM OF GREAT BRITAIN
AND NORTHERN IRELAND

[Original: English]

Article 20
Paragraph 3 should be worded along the lines of

article 22, paragraph 2, of the 1974 Convention on the
Limitation Period which reads: "The debtor may at
any time during the running of the limitation period
extend the period by a declaration in writing to the
creditor. This declaration may be renewed."

which the shipper is to give notice in writing to the does article. 21 on jurisdiction (in respect of the actual
carrier: in paragraphs 1 and 5 the time is "the time place at WhICh arbitration proceedings would be carried
the goods are handed over to the consignee", and in out, the form they woud take-"ad hoc" or institutional
paragraph 2 it is the time of "completion of delivery". arbitration-and so forth).

In view of the different meanings attributed to these In practice the adoption of article 22 could lead to
concepts in the draft Convention (see article 4), it would r~fusal to use arbitration in respect of contracts of car-
be correct for paragraph 2 also to refer to "the time ~Iag~ by sea although the value of arbitration procedures
the goods are handed over to the consignee". IS WIdely recognized today-within the United Nations

(b) Paragraph 6 should specify that notice given as well as elsewhere-and, moreover it is more efficient
to the carrier shall also have effect in respect of the simpler and involves considerably le~s delay and expen~
actual carrier who participated in the carriage. diture than court proceedings.

Accordingly, this article should be deleted from the
draft entirely or else restricted to recognition of arbitra­
tion clauses contained in the contract of carriage by sea.

Article 21

Under this article there would be many jurisdictions
in different countries before which action could be
brought in respect of a contract of carriage, and the
choice would lie exclusively with the plaintiff, which
would give rise to considerable uncertainty for the other
party, the defendant.

Such a provision is obviously not in accordance with
the principle of the equality of the parties and the proper
balancing of their rights and interests.

Moreover, such a provision would be contrary to
international agreements concluded by a number of
countries containing binding rules on jurisdiction over
disputes between organizations of those countries, in­
cluding disputes relating to the carriage of goods by
sea (for example, the 1972 Convention on arbitration,
already ratified by eight members of the Council for
Mutual Economic Assistance).

If the specific rule in paragraph 2 relating to the
arrest of vessels is retained, it will be necessary to in­
clude a very clear reservation that the rule may not be
applied to State vessels.

Accordingly, and in view of the fact that the problem
of jurisdiction ("limits of international competence"),
which is a separate and very complex problem, goes
beyond the scope of the matter which is the subject of
regulation by the draft convention, it would be advisable
not to include this article and to leave the problem,
without prejudice to the objective of unification, to be
settled in accordance with the norms of national legis­
lation.

Alternatively, it could be provided that the rule on
jurisdiction in paragraph 1 (a) to (d) is applicable where
the contract of carriage does not specify the competent
court.

Article 22

Several of the comments on article 21 (see above)
also apply to article 22 on arbitration. Moreover, the
rules in article 22 on the multiplicity of places in which
arbitration proceedings could be instituted create even
more scope for arbitrary selection by the plaintiff than

GENERAL

(1) The United Kingdom Government recognizes
the extensive efforts which have been made by all parties
to achieve a draft text which in its present form removes
most of the obstacles to the conclusion of a convention.

(2) However, a number of problems do remain.
Commercial circles in the United Kingdom consider
that any increase in freight arising from a system which
imposes a more "strict" liability is unlikely to be com­
pensated by a corresponding fall in the price of cargo
Insurance. Cargo interests have recognized the validity
of this observation and have indicated· strongly that they
would prefer their claims to be met by underwriters and
not shipowners. They also regard it as essential that
their insurance outgoings should be properly quanti­
fiable and fear that this may not be possible if their
premiums become effectively part of the freight.

Furthermore, it is thought that the imposition of a
more "strict" liability on the carrier (in particular the
removal of the defence of "nautical fault") is likely to
be against the interests of nascent cargo insurance in­
dustries in developing countries. This point of view
seems to be confirmed by recent UNCTAD studies on
multimodal transport (TD/B/AC.15/7 of 28 August
1974) and marine cargo insurance (TD/B/C.3/120 of
9 May 1975).

(3) Attention is also drawn to the fact that the
new distinction drawn in the draft text between liability
for loss and damage and liability for delay will further
complicate recovery actions, and create problems in
settling claims, in that cargo underwriters will proceed
for the former and cargo interests for the latter.

Article 1

Paragraph 4
It is thought desirable that the definition of "goods"

should expressly include luggage not accompanying pas­
sengers. See also comments on article 25 below.

Paragraph 5
The words "where the goods are to be delivered" at

the end of this paragraph are probably superfluous and
could be deleted.
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Article 2

Paragraph 1
As drafted, this paragraph will apply the convention

to all contracts for the carriage of goods by sea and the
only way of avoiding this will be to enter into charter
parties. There will be cases-e.g. special or experimental
cargoes-where this course would not be desirable. The
parties should therefore be permitted to disapply the
convention. This result could be achieved by the in­
clusion of the paragraph suggested by the drafting party
at the sixth session of the Working Group (cf. AjCN.9j
88 of 29 March 1974, para. 48).1 It will be noted that
this provision safeguards the special status of bills of
lading as negotiable documents while allowing a suffi­
cient degree of flexibility in special cases.

Article 4

Paragraph 2
Subparagraph (a) does not sufficiently cover cases

(which are now frequent) where the carrier may under­
take to deliver (by land or sea) outside the port of dis­
charge and this is now important in view of the meaning
of delivery assigned by article 5, paragraph 2. In such
cases it is essential that the period of responsibility of
the carrier under this convention should be clearly
defined, to allow the parties to agree to the liability
regime for the land-based transport stages of the con­
tract and to avoid conflict or overlap with other con­
ventions which may apply. This point could be dealt
with by the addition (after the word "consignee" in sub­
paragraph (a» of the words "at the port of discharge."
and then a new sentence "Where the goods are handed
over to the consignee outside the port of discharge
delivery shall be deemed to have taken place at the port
of discharge." Subject to this, a more logical order for
subparagraphs (a), (b) and (c) would be (c), (a)
then (b).

Article 5

General
The one major change effected by the present text

of article 5 is the removal of the defence of nautical
fault which appeared in article 4 (2) (a) of the 1924
Rules. As intimated in earlier general comments, all
commercial interests in the United Kingdom, shipown­
ers, shippers and their respective insurers, are united in
wanting the retention of the defence of nautical fault.
Furthennore, the transfer of risk to the carrier entailed
in the deletion of this defence will inevitably change
the pattern of insurance in maritime commerce away
from cargo insurance and to the disadvantage of de­
veloping countries. For these reasons it is recommended
that serious consideration be given to reinstating the
defence of nautical fault (in the narrow sense, excluding
fault in the management of the ship): this could be done
in a new paragraph following paragraph 3, on the lines
of the text set out in the annex. It will be noted that

1 This paragraph is as follows:
"Where a bill of lading or similar document of title is

not issued, the parties may expressly agree that the Con­
vention shall not apply, provided that a document evidenc­
ing the contract is issued and a statement of the stipulation
is endorsed on such document and signed by the shipper."
{UNCITRAL Yearbook, Vol. V: 1974, part two, Ill, t.}

the defence is available to the carrier only where he
has taken all reasonable measures.
Paragraph 6

The measures envisaged by this paragraph may give
rise to a claim in general average, e.g. where some of
the cargo carried is jettisoned to save the rest. In such
cases the carrier should continue to be liable to make
a general average contribution to the cargo loss (which
he would not be under this paragraph in its present
form). This could be achieved by the addition of the
words "except in general average and salvage" after
"liable" in the first line. '

Article 6
In the absence of any discussion on quantitative limits

it is not possible to make a final choice of the bases of
l~ability set ~ut il;l alternatives A-E..In principle, the
sImplest verSIOn 10 A, based on weIght and without
separate treatment of liability for delay, is preferred.

As a matter of United Kingdom practice, when the
cargo interest has paid salvage and seeks to recover
from the carrier because of his fault, the claim will be
subject to unit limitation. ~his is the case in some,
but not all, legal systems. It IS therefore suggested that
provision be made either in article 6 or in the article
dealing with general average and salvage so that cargo
interests may recover in full.

Article 7
Notwithstanding the language of article 10, para­

graph 2, explicit reference to the actual carrier should
perhaps be made in both these articles. As a general
matter of drafting, references to the actual carrier should
be harmonized throughout the Convention: at present
there is potential conflict between article 10, para­
graph 2, and, e.g., articles 13 and 14.

Article 8

The loss of right to limit liability as provided for
under article 6 relates to loss, damage and delay and
it is thus suggested that these words be inserted in place
of "damage" where it occurs in this article.

Article 13

Paragraph 1

It is submitted that the words "wherever possible"
in the fourth line make for ambiguity and will cause
difficulty in practice. The obligation to mark or label
dangerous goods should not be qualified and thus these
words should be removed. This reflects the views of
cargo interests in the United Kingdom. Where, as a
matter of fact, it is physically impossible to comply with
this requirement the matter will fall to be determined
by national law.

Article 17
Paragraph 1

The words "inaccuracies of such particulars" in the
second sentence should read "inaccuracies in such par­
ticulars".

Article 20
General

Great concern has been expressed that the time bar
in this article should not apply to claims in general aver-
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Annex

A. Suggested new article 5, paragraph 3

"Notwithstanding the provisions of paragraph 1, provided
the carrier has taken all measures that could reasonably be
required he shall not be liable for loss, damage or expense
resulting from errors in navigation."

B. Suggested revised text of article 24

"General average and salvage

"Nothing in this Convention shall prevent the application
of provisions in the contract of carriage or national law
regarding the adjustment of general average.

"With the exception of articles 6 and 20 the Rules of
this Convention relating to the liability of the carrier for loss
of or damage to the goods shall also determine whether the
consignee may recover or refuse contribution in general
average or salvage."

UNITED STATES OF AMERICA

[Original: English]

The Government of the United States of America
welcomes the opportunity to comment on the draft con­
vention on the carriage of goods by sea prepared by
the UNCITRAL Working Group on International Leg­
islation on Shipping in the course of eight sessions. The
success of the Working Group in reaching agreement
on a text to replace the Brussels Convention of 19241

and the Brussels Protocol of 19682 by a new convention
is attributable to the spirit of goodwill shown by all
delegations. The Government of the United States ex­
pects that such a spirit will continue to prevail during
the discussion of the draft convention at the ninth ses­
sion of UNCITRAL with the result that UNCITRAL
will be in a position to recommend a text to the Gen­
eral Assembly to serve as the basis for adoption at a
diplomatic conference.

In the view of the United States the draft adopted by
the Working Group represents a substantial improve-

1 International Convention for the Unification of Certain
Rules relating to Bills of Lading. Brussels, 25 August 1924.

2 Protocol to amend the International Convention for the
Unification of Certain Rules relating to Bills of Lading, signed
at Brussels on 25 August 1924. Brussels, 23 February 1968.

age. The matter is dealt with in comments on article 24 not to the principle of general average but to the 00-
(below). justment of general average; and (b) that this article
Paragraph 1 should also apply to claims in salvage, where similar

factors obtain.
Of the two alternatives, a one-year time bar is thought

to be essential. It is pointed out that in the circum- Attached to this note is an annex setting out a re-
stances covered by subparagraph 1 (b) a claimant would vised text in place of article 24 which would meet the
be time-barred where a vessel' was held up for a period points made in (2), (3) and (4) above, and in the second
longer than the limitation period and the goods were paragraph of the comments on article 6 above.
lost after the vessel was released. Article 25

Article 21 Paragraph 2

It is suggested that a new article 25, paragraph 2, be
inserted providing that no liability shall arise under the
convention where the 1974 Athens Convention relating
to the Carriage of Passengers and their Luggage by Sea
applies. This convention, when it enters into force, will
apply to luggage accompanying a passenger-that is,
"luggage" and "cabin luggage" as defined in article 1,
paragraphs 5 and 6. (In comments on article 1, para. 4,
above, a specific provision is requested applying this
convention to unaccompanied luggage.)

Paragraph 2 (a)

The words in the first sentence "an action may be
brought before the courts of any port in a contracting
State at which ..." are misleading: the court's jurisdic­
tion is rarely limited to a port area. The words "an
action may be brought before the courts of a contracting
State in any of whose ports" should be substituted. It
is also suggested that the fora for actions under the
convention should be extended by providing in this
subparagraph that proceedings may be brought also in
any court in a contracting State where any sister ship
of the carrying vessel may have been legally arrested.
This would only have effect where the arrest of the sister
ship was subject to the jurisdiction of a separate court.

Article 24

This article remains unsatisfactory in a number of im­
portant respects, and the United Kingdom at the eighth
session of the Working Group indicated that it would
wish to return to this provision. As drafted article 5
(General rules on the liability of the carrier) does not
apply to loss which is attributable to liability in general
average, and it was thought necessary to introduce a
provision (which now appears as article 24) applying
the convention to claims in general average. .

(1) Article 24 does not derogate from the terms of
the convention and therefore a more appropriate place
for it in the text is part II (liability of the carrier) where
it should appear as part of article 5 or (preferably) as
a separate article.

(2) It is important that the time-bar in article 20
should not apply to defeat a counter-claim by the cargo
interest against the carrier where the former seeks an
indemnity from the latter to cover liability which would
otherwise be incurred to make a contribution in general
av~rage in respect of loss resulting from the carrier's
fault. This situation occurs where general average ad­
justment is not completed until after the end of the
limitation period. Similarly, article 6 should not apply
to cargo claims in respect of general average contribu­
tion and salvage.

(3) The other method by which the cargo interest
may resist making a general average contribution is to
plead the "equitable defence" that the carrier may not
profit from a wrong done by it in benefiting from a
general average contribution from the cargo interest.
This second method of protecting the interests of the
cargo owner is not reflected in the present wording of
article 24 and, by implication, may be excluded.

(4) Two other changes are required in article 24
to take account of the fact (a) that the "provisions in
the contract of carriage or national law regarding gen­
eral average" to which the convention applies relate
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ment over the 1924 Convention. In the main, it consti­
tutes a satisfactory basis for further work. There are,
however, a few articles which should be changed and
others which are susceptible of improvement. Identifi­
cation of those articles and a discussion of changes that
should or might be made follow:

Article 1. Definitions

In paragraph 1 the definition of "carrier" or "con­
tracting carrier" might make liable a person "in whose
name", but without whose authority, a contract for car­
riage of goods had been concluded. We propose that
"in whose name" be changed to "by whose authority".

The definition of "contract of carriage" in para­
graph 5 would apply only to contracts for carriage
"against payment of freight" and to contracts for the
carriage of "special goods from one port to another
where the goods are to be delivered". The application
of the convention could, arguably, be avoided simply
by not "specifying" the goods. The convention would
also be inapplicable if the contract covered transpor­
tation beyond the discharging port, or if the goods were
not "to be delivered" but to be transhipped at the dis­
charging port. It is suggested that the words, "specified
goods from one port to another where the goods are to
be delivered" should be deleted.

The definition of "bill of lading" in paragraph 6 ap­
pears to exclude a straight bill of lading; that is, a non­
negotiable document which need not be surrendered
against delivery of the goods. We are concerned that
this common form· of documentation would thereby
seem to be excluded from the convention. There are
two alternatives for solving this problem.

The first alternative is to amend the definition of
"bill of lading" to include the non-negotiable document
that need not be surrendered. The amended text would
read:

"'Bill of lading' means a document which evi­
dences a contract for the carriage of goods by sea
and the taking over or loading of the goods by the
carrier, and by which the carrier undertakes to deliver
the goods. The bill of lading may include a condition
to deliver only against surrender of the document.
A provision in the document that the goods are to
be delivered to the order of a named person, or to
order, or to bearer, constitutes such a condition,"
The second alternative is not to change the definition

of bill of lading in article 1 but to rely on article 18
to cover the case of the straight bill of lading which,
although not a bill of lading within the definiti~n in
article 1, would be a "document other than a bill of
lading issued to evidence the contract of carriage".
Adoption of that course would bring the straight bill of
lading within the ambit of the convention and permit
it to continue to serve the function now assigned to it
in commercial practice. If the latter course is preferred,
the decision to rely on article 18 for this purpose should
be clearly reflected in the record.

Article 4
Paragraph 2 of this article establishes the time at

which the responsibility of the carrier terminates. Sub­
paragraph (c) specifies that such responsibility ceases
when the carrier has delivered the goods by handing

them "to an authority or a third party to whom, pur­
suant to law or regulations applicable at the port of
discharge, the goods must be handed over". The drafts­
men of this provision had in mind the situation in which
goods are handed over to customs agents. At many
ports of loading analogous situations may arise where
local law or regulations impose mandatory controls or
checks (e.g., the handing over to public weighers, man­
datory chemical analysis or other types of physical test­
ing, or fumigation of cargo) before loading. Article 4
should be amended to provide that in such circum­
stances the carrier's liability does not operate in such
cases while the goods are in the charge of the interme­
diary. To accomplish this purpose the United States pro­
poses that the introductory language of paragraph 2 be
amended by inserting after the words "taken over the
goods" the words "from the shipper or any third party,
including an authority, having custody or control of the
goods". The amended text would read:

"For the purpose of paragraph 1 of this article,
the carrier shall be deemed to be in charge of the
goods from the time the carrier has taken over the
goods from the shipper or any third party, including
an authority having custody or control of the goods,
until the time the carrier has delivered the goods:"

Article 5
We recommend that in paragraph 6 "and" in line 2

of the text should be replaced by "or".

Article 6. Limitation of liability
The United States has carefully considered the five

alternatives set out by the Working Group. If, as ap­
pears to be the case, a majority of States favour al­
ternative D, the United States would be prepared to
accept that alternative with variation Y.

Article 11. Through carriage
In the United States the Harter Act establishes a

strong public policy in favour of carrier liability until
the time of proper delivery. A similar policy was thought
to be the aim of the liability scheme established in the
draft convention. Yet article 11, paragraph 2, would
permit a carrier to insert a wide exculpatory clause in
a bill of lading in circumstances in which the shipper
would not know in advance that the contracting carrier
will use additional facilities to carry the goods to the
port of destination named in the bill of lading. In the
view of the United States the simplest way to resolve
this problem would be to delete paragraph 2.

Another alternative would be to limit the scope of
paragraph 2 by amending it to require that the actual
carrier be named in the contract of carriage before a
contracting carrier could rely on the exoneration in
paragraph 2. Although this solution would not be en­
tirely compatible with the public policy provision in
American law against contracting carrier exoneration
it would at least call the attention of the shipper to the
possibility that the contracting carrier might exonerate
himself under article 11 and allow the shipper to con­
sider whether in such case he would be satisfied with a
remedy against the actual carrier.

Article 13. Special rules on dangerous goods
On the whole, this article seems to be satisfactory.

To avoid possible ambiguity it is suggested that in both
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sentences in paragraph 2 the word "dangerous" should
be inserted before the phrase "nature and character".
It is recalled that in reporting this article the drafting
party attached a foot-note indicating that some represen­
tatives had pointed out that paragraph 1 of article 13
imposed upon the shipper who hands dangerous goods
to the carrier the obligation not only to inform the
carrier of the nature of the goods and the character of
the danger but also of the precautions to be taken.
Paragraph 2 of article 13 contains no reference to "pre­
cautions to be taken". The United States supports the
views of those members of the drafting party who felt
that a certain parallelism on this matter should exist
between paragraphs 1 and 2. Accordingly, we would
propose that the second sentence of the second para­
graph of article 13 should be amended to read as fol­
lows:

"Where dangerous goods are shipped without the
carrier having knowledge of their dangerous nature
or character or precautions to be taken, the shipper
shall be liable ...".
Furthermore the United States considers that the con­

vention would be clearer if a definition of dangerous
goods along the following lines were to be included:

" 'Dangerous goods' means explosives, flammable
goods, or such other goods, in any form or quantity,
which are considered dangerous or hazardous to life,
health or property under international agreements,
the laws or regulations of the flag of the vessel or
the laws or regulations of the country of the port of
loading or port of discharge."

Article 15

For purposes of clarity, it is proposed that in para­
graph 1 (j) the final clause "if the law of the country
where the bill of lading is issued so permits" be amended
to read "if not prohibited by the law of the country
where the bill of lading is issued". The intent is to
eliminate the ambiguity that might arise if the law of
the country covered neither expressly authorizes or
prohibits signatures of the type specified.

Further, the United States continues to support in­
cluding a provision in the draft convention that specific­
ally states the entire bill of lading may be made by
computer or other electronic or automatic data-process­
ing systems.

Article 16. Bills of lading, reservations
and evidentiary effect

While this article is generally satisfactory, at least
one question might arise under the present formulation
of paragraph 1; that is, whether a carrier had "reason­
able means of checking" the particulars on a bill of
lading accompanying a sealed container. It is believed
that a reasonable means of checking does not include
opening and counting contents of a sealed container.
The text could be clarified on this point by inserting
the words "as in case of a sealed container," immedi­
ately following the word "particulars" in the second
conditional clause. The proposed amended text follows:

"If the bilI of lading contains particulars concern­
ing the general nature, leading marks, number of
packages or pieces, weight or quantity of the goods

which the carrier or other person issuing the bill of
lading on his behalf knows or has reasonable grounds
to suspect do not accurately represent the goods ac­
tually taken over or, where a 'shipped' bilI of lading
is issued, loaded, or if he had not reasonable means
of checking such particulars, as in case of a sealed
container, the carrier or such other person shall make
special note of these grounds or inaccuracies, or of
the absence of reasonable means of checking."

Article 17. Guarantee by the shipper

The United States is not satisfied with this article.
Once it is decided to include a letter of guarantee in
the conven~ion it becomes essential to insure protection
of the consIgnee from the danger of fraud by collusion
of the shipper and the carrier. This objective is at­
tained in various ways in different national laws usually
by remitting the question to general civil la~ rather
than seeking to handle the matter in the context of
maritime law. Paragraph 3 of article 17 as it presently
stands fails to protect against such fraudulent practices,
and the debate on the paragraph suggests that, in view
of the complicated issues that arise, it is doubtful that
international legislation can achieve full protection of
the consignee from fraud. For these reasons, the United
States proposes deletion of paragraph 3 of article 17.

Article 20. Limitation of actions

The United States considers that this article requires
reconsideration since it was clearly not the intention of
the Working Group to cover actions against the carrier
for other than cargo loss or damage. The present for­
mulation was adopted at a time when the scope of the
convention was limited to bills of lading. When the
scope was changed to include all contracts of carriage
article 20 should have been changed to exclude non­
carriage causes of action, such as those for breach of
contract to carry where the issue is whether the carrier
had an obligation to carry the goods. Such issues fall
outside the convention and should be governed by the
civil law of contract.

The United States continues to support a one-year
period of limitation for cargo loss or damage as well
as for delay. .

Articles 20-22

The United States wishes to call attention to incon­
sistencies in the use of terms in these articles. For ex­
ample, it is not clear whether a difference in meaning
is intended between the terms "plaintiff" and "claimant".
The following specific changes are proposed:

In article 21, paragraph 1 (e) should be amended to
read "such additional place as may be designated for
that purpose in the contract of carriage".

In article 21, paragraphs 3 and 4, the words "para­
graphs 1 and 2" should read "paragraph 1 or 2" in
both sections. As written, no proceedings could be
brought unless the carrying vessel had been arrested,
which, of course, is not the intention.

Article 22, paragraph 2 (b) should be amended to
read "any additional place that may be designated for
that purpose in the arbitration clause or agreement".
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III. Comments by specialized agencies

INTERNATIONAL CIVIL AVIATION ORGANIZATION

[Original: English]

No specific comments are made on the draft articles
prepared by the Working Group, but sent herewith for
your information are copies of the four Protocols for
the amendment of the Warsaw Convention of 1929
and that Convention as amended at The Hague (1955)
and Guatemala City (1971) which were adopted by the
International Conference on Air Law held under the
auspices of ICAO at Montreal from 3 to 25 September
1975.1 These instruments were adopted by a majority
of more than two thirds of the Conference which was
composed of delegations of 67 States.

The Montreal Protocol No.4 may be of particular
interest for the Working Group since it deals primarily
with the carriage of cargo by air. The basic features
of that instrument are:

(a) Simplification of the documentation permitting
substitution of the air waybill by "any other means
which would preserve a record of the carriage to be
performed" thus permitting use of electronic and com­
puterized data procesing (article III);

(b) Introduction of the regime of "strict liability"
of the carrier with limited deferences (article IV);

(c) The limit of liability for cargo was not in­
creased; however, the limit is not expressed in a gold
clause but in special drawing rights of the International
Monetary Fund; nevertheless, States which are not
members of the International Monetary Fund may de­
clare that in, judicial proceedings in their territories the
limits of. liability will be expressed in the traditional
Poinyare franc consisting of 65.5 milligrammes of gold
of millesimal. fineness 900 (article VII).

Extract from the Montreal Protocol No. 4 to Amend the
Convention for the Unification of Certain Rules Relating
to International Carriage by Air. Signed at Warsaw
011 12 October 1929, as Amended by the Protocol. Done
at The Hagne on 28 September 1955.

THE GOVERNMENTS UNDERSIGNED
CONSIDERING that it is desirable to amend the Convention,'
HAVE AGREED as follows:

CHAPTER I

AMENDMENTS TO THE CONVENTION

Article I

Article II

1 The full texts of the Protocols are found in the following
ICAD ' publications: Protocol to amend the Convention for
the Unification of Certain Rules relating to International
Carriage by Air, signed at Warsaw on 12 Dctober 1929, as
amended by the Protocol done at The Hague on 28 Sep­
tember 1955.' Signed at Guatemala City on 8 March 1971.
ICAD, 1971, Doc 8932. Additional Protocol No.1 ..., signed
at Montreal on 25 September 1975. ICAD, 1975, Doc 9145.
Additional Protocol No.2, " signed at Montreal on 25 Sep­
tember 1975: ICAD, 1975, Doc 9146. Additional Protocol
No.3 .•• , signed at Montreal on 25 September 1975.
ICAD, 1975, Doc 9147. Montreal Protocol No.4 ... ,. signed
at Montreal on 25 September 1975. ICAD, 1975, Doc 9148.

Article III

In Chapter II of the Convention:

Section III (articles 5 to 16) shall be deleted and replaced
by the following:

"Section III. Documentation relating to cargo

"Article 5

"I. In respect of the carriage of cargo an air waybill
shall be delivered.

"2. Any other means which would preserve a record of
the carriage to be performed may, with the consent of the
consignor, be substituted for the delivery of an air waybill.
If such other means are used, the carrier shall, if so requested
by the consignor, deliver to the consignor a receipt for the
cargo permitting identification of the consignment and access
to the information contained in the record preserved by such
other means.

"3. The impossibility of using, at points of transit and
destination, the other means which would preserve the record
of the carriage referred to in paragraph 2 of this article does
not entitle the carrier to refuse to accept the cargo for
carriage.

"Article 6

"1. The air waybill shall be made out by the consignor in
three original parts.

"2. The first part shall be marked 'for the carrier'; it
shall be signed by the consignor. The second part shall be
marked 'for the consignee'; it shall be signed by the consignor
and by the carrier. The third part shall be signed by the
carrier and handed by him to the consignor after the cargo
has been accepted.

"3. The signature of the carrier and that of the consignor
may be printed or stamped.

"4. If, at tlIe request of the consignor, the carrier makes
out the air waybill, he shall be deemed, subject to proof to
the contrary, to have done so on behalf of the consignor.

"Articles 7-16

Article IV

Article 18 of the Convention shall be deleted and replaced by
the following:

"Article 18

"I. The carrier is liable for damage sustained in the event
of the destruction or loss of, or damage to, any registered
baggage, if the occurrence which caused the damage so
sustained took place during the carriage by air.

"2. The carrier is liable for damage sustained in the event
of the destruction or loss of, or damage to, cargo upon con­
dition only that the occurrence which caused the damage
sustained took place during the carriage by air.

"3. However, the carrier is not liable if he proves that
the destruction, loss of, or damage to, the cargo resulted
solely from one or more of the following:

"(a) Inherent defect, quality or vice of that cargo;

"(b) Defective packing of that cargo performed by a
person other than the carrier or his servants or
agents;

"(c) An act of war or an armed conflict;

"(d) An act of public authority carried out in connexion
with the entry, exit or transit of the cargo.

"4. The carriage by air within the meaning of the preced­
ing paragraphs of this Article comprises the period during
which the baggage or cargo is in the charge of the carrier,



240 Yearbook of the United Nations Commission on International Trade Law, 1976, Volume VII

whether in an airport or on board an aircraft, or, in the
case of a landing outside an airport, in any place whatsoever.

"5. The period of the carriage by air does not extend to
any carriage by land, by sea or by river performed outside
an airport. If, however, such carriage takes place in the
performance of a contract for carriage by air, for the pur­
pose of loading, delivery or transhipment, any damage is
presumed, subject to proof to the contrary, to have been the
result of an event which took place during the carriage by
air."

Articles V·VI

Article VII

In article 22 of the Convention:

(a) In paragraph 2 (a) the words "and of cargo" shal1 be
deleted.

(b) After paragraph 2 (a) the fol1owing paragraph shall
be inserted:

"(b) In the carriage of cargo, the liability of the carrier
is limited to a sum of 17 Special Drawing Rights per kilo­
gramme, unless the consignor has made, at the time when
the package was handed over to the carrier, a special declara­
tion of interest in delivery at destination and has paid a
supplementary sum if the case so requires. In that case the
carrier will be liable to pay a sum not exceeding the declared
sum, unless he proves that the sum is greater than the con­
signor's actual interest in delivery at destination."

(c) Paragraph 2 (b) shall be designated as paragraph 2 (c).

(d) After paragraph 5 the following paragraph shall be
inserted:

"6. The sums mentioned in terms of the Special Drawing
Right in this Article shaH be deemed to refer to the Special
Drawing Right as defined by the International Monetary
Fund. Conversion of the sums into national currencies shall,
in case of jUdicial proceedings, be made according to the
value of such currencies in terms of the Special Drawing
Right at the date of the judgement. The value of a national
currency, in terms of the Special Drawing Right, of a High
.contracting Party which is a Member of the International
Monetary Fund, shalI be calculated in accordance with the
method of valuation applied by the International Monetary
Fund in effect at the date of the judgment, for its operations
and t~ansactions. The value of a national currency, in terms
of the Special Drawing Right, of a High Contracting Party
which is not a Member of the International Monetary Fund,
shall be calculated in a manner determined by that High
Contracting Party.

"Nevertheless, those States which are not Members of the
International Monetary Fund and whose law does not permit
the application of the provisions of paragraph 2 (b) of Ar­
ticle 22 may, at the time of ratification or accession or at
any time thereafter, declare that the limit of liability of the
carrier in judicial proceedings in their territories is fixed at a
sum of two hundred and fifty monetary units per kilogramme.
This monetary unit corresponds to sixty-five and a half milli·
grammes of gold of millesimal fineness nine hundred. This
sum may be converted into the national currency concerned
in round figures. The conversion of this sum into the national
currency shalI be made according to the law of the State
concerned."

Articles VIII-XXV

IN WITNE.SS WHEREOF the undersigned Plenipotentiaries, hav­
ing been duly authorized, have signed this Protocol.

DONE AT MONTREAL on the twenty-fifth day of September of
the year One Thousand Nine Hundred and Seventy-five in four

authentic texts in the English, French, Russian and Spanish
languages. In the case of any inconsistency, the text in the
French language, in which language the Warsaw Convention
of 12 October 1929 was drawn up, shall prevail.

INTERNATIONAL LABOUR ORGANISATION

[Original: English]

In the ILO's opinion, the combination of articles 5
and 7 of the draft .Convention provides the protection
for the servants and agents of the carrier which, in the
case of conventions of this kind, the ILO has always
endeavoured to ensure.

IV. Comments by other intergovernmental
organizations

CENTRAL OFFICE FOR INTERNATIONAL RAILWAY
TRANSPORT

[Original: French]

A. SUBSTANTIVE COMMENTS

Article 5, paragraph 1

We suggest that these provisons should be worded
as follows:

"1. The carrier shall be liable for loss, damage
or expense resulting from loss of or damage to goods,
if the occurrence which caused the loss or damage
took place while the goods were in his charge as
defined in article 4; he shall also be liable for loss,
damage or expense resulting from delay in delivery.

"The carrier shall be relieved of liability if he
proves that he, his servants and agents took all meas­
ures that could reasonably be required to avoid the
loss, damage or expense."

Reasons

Apart from other considerations it would seem point­
less to make the carrier's liability for delay a priori
subject to "the occurrence which caused the delay in
delivery took place while the goods were in his charge
as defined in article 4".

First of all, the person who claims that the carrier
is liable for a delay might find it difficult to prove in
concreto what occurrence caused the delay since he is
unable to verify the transport process; secondly, if the
delay was caused by an occurrence which took place
before the carrier took charge of the goods, the carrier
will always be free to prove that he, his servants and
agents took all measures that could reasonably be re­
quired to avoid the loss, damage or expense caused by
the delay.

Furthermore in the Warsaw Convention, which, to
some extent, s~rved as a model for the provisions in
question, the basic rule on carrier liability for delay
also calls for no such condition as the one in article 5,
paragraph 1, of the draft.

H would be better to have one clause dealing with
the liabilty of the carrier and a separate clause setting
forth the conditions in which the carrier can be re­
lieved of liability.
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Article 20, paragraph 1

We suggest prescribing a time-limit of one year.
Reasons

A period of limitation of one year would seem to be
quite sufficient, particularly as paragraph 3 of this ar­
ticle makes provisions for the possibility of extending it.

Furthermore, the adoption of a period of limitation
of one year would make for greater uniformity in the
transport laws governing different methods of transport
(the general period of limitation according to CIM and
CMR is one year).

caused by delay, since the carrier should be expected to
take greater care to keep the goods in good condition
than to meet the delivery date. However, this argument
would seem to be less applicable in the case of the
carriage of perishable foods.

Th~ wordil;lg of the provision in paragraph (a) of al­
ternatIve B gIves the impression that the limitation set
on liability applies in cases where the loss or damage
was caused by delay in delivery. If our information is
correct, that was the intention of the Working Group.
However, the text of subparagraph (b) could be inter­
pret~d as meaning that the limitation provided therein
applIes to any loss or damage caused by delay.

-:r:he .wording sugg~sted ,,:ould make it possible to
aVOId dIsputes over thIS very Important question.

The adoption of alternative B would also make for
somewhat greater consistency with the CIM and CMR
Conventions.

of the

COMMENTS ON DRAFTING POINTSB.

Article 1, paragraph 4
The French words "une unite de transport similaire"

should be replaced by the words "un engin de transport
similaire".

Reasons
The term suggested is closer to the English term

"similar article of transport"; furthermore in the French
text of alternatives C, D and E of article 6 of the draft
the English words "similar article of transport" are
translated as "engin" (it would certainly be better, in
these texts as well, to speak of "engins de transport").

Article 4, paragraph 2 (b)

It would seem better to replace the words "aux
usages particuliers ace commerce" by the words "aux
usages particuliers au commerce considere".

Reasons
The text suggested is closer to the English text; fur­

thermore, it is not clear what the word "ce" refers to in
the existing text.

Article 5, paragraph 1

(a) The word "dommage" should be replaced by
the word "avarie".

Reasons
All the other transport conventions speak

liability of the carrier for loss and "avarie":

Article 5
We suggest the inclusion of the following clause as

paragraph 2 (new):
"When it is proved that the loss or damage to the

goods occurred during the carriage or that there was
a delay in a delivery, it may be presumed, failing
proof to the contrary, that the occurrence which
caused the loss, damage or delay took place while
the goods were in the charge of the carrier as defined
in article 4."
Should our suggestion regarding article 5, para­

graph 1 above be adopted, the text would have to be
restricted to cases of loss and damage and would have
to be worded as follows:

"When it is proved that the loss or damage to
the goods occurred during carriage, it may be pre­
sumed, failing proof to the contrary, that the occur­
rence which caused the loss or damage took place
while the goods were in the charge of the carrier
as defined in article 4."

Reasons
According to the general rule of evidence "asserenti

incumbit provatio", the person claiming liability on the
part of the carrier, i.e., the claimant, should prove not
only that loss, damage or delay occurred, but also that
the occurrence which caused the loss, damage or delay
took place while the goods were in the charge of the
carrier as defined in article 4.

Although the claimant cannot verify the transport
process and usually does not know what occurrence
caused the loss, damage or delay, production of the
above-mentioned proof will occasion him no particular
difficulties where he is able to show that .the loss,
damage or delay occurred during carriage. In fact, more
often than not, the occurrence causing the damage and
the consequences of the occurrence (i.e., loss, damage
or delay) take place simultaneously.

In rarer cases, where such a coincidence is not im­
mediately apparent from the circumstances of the case,
the claimant could have serious difficulty in establishing
proof. It would therefore seem fairer to have a pre­
sumption placing on the carrier, who is far better in­
formed about the transport process, the burden of
proof that the occurrence which caused the damage or
delay did not take place during carriage. For example,
when livestock die of poisoning during carriage it would
be unfair to make the claimant prove that the poisoning
took place during carriage rather than prior to ship­
ment.

Article 6
We suggest adopting alternative B, in principle. How­

ever, the provision in paragraph 1 (b) should be am­
plified as follows:

"(b) The liability of the carrier for delay in de­
livery according to the provisions of article 5 shall
not, in the case of loss or damage other than that
specified in subparagraph (a), exceed double the
freight."

Reasons
It seems that, in principle, a separate (and generally

lower) compensation limit should be set for damage
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CIM, article 27, paragraph 1;
CMR, article 17, paragraph 1;
Warsaw Convention, article 18, paragraph 1.
Article 105 of the French commercial code also uses

this term.
The word "avarie" is also used in article 11, para­

graph 2, of the draft convention.
If this suggestion is accepted, all similar passages

should be changed accordingly.
(b) The word "prejudice" should be replaced by

the words "La perte, Le dommage (l'avarie) ou Ie retard
a La livraison".

Reasons
In the English text the words "loss or damage to the

goods, as well as from delay in delivery" are used here.
The suggested translation corresponds exactly to the
terms used in English.

We also feel that delay in delivery cannot be con­
sidered a priori a "prejudice"; "prejudice" may result,
but need not necessarily result.

The English text makes a clear distinction between
three concepts:

The occurrence which caused the loss, damage or
delay in delivery;

Loss, damage or delay in delivery;
Loss, damage or expense resulting from loss, dam­

age or delay in delivery;
and we see no good reason for not reproducing these
concepts in the French text exactly as they appear in
the English text.

Article 5, paragraph 4
We suggest the following wording:

"In case of fire, the carrier shall only be liable pro­
vided the claimant ...".

Reasons
The liability of the carrier for damage caused by fire

is in any case implicit in the general rule laid down in
paragraph 1 of this article. The suggested wording
makes it clearer that an exception to the general rule
is invoked here.

Article 5, paragraph 5
The last part of the French text of this paragraph does

not exactly correspond to the English text. It should
be amplified to read as follows:

"... 11 est presume que la perte, Ie dommage ou
Ie retard a ete ainsi cause amoins qu'il n'y ait preuve
que la perte, Ie dommage ou Ie retard resulte, to­
taLement ou partiellement, d'une faute ou d'une negli­
gence du transporteur, de ses preposes ou manda­
taires".

Article 5, paragraph 7

The word "prejudice" (in the French text) should be
replaced in three places by the words "la perte, Ie dom­
mage (l'avarie) ou Ie retard it la livraison".

Reasons
In the English text the wording "loss, damage or de­

lay in delivery" is used in three .places and the text we

suggest corresponds exactly to this English text. It
would be better to be consistent in the use of termin­
ology in the English and French texts. Furthermbre
delay in delivery does not always cause "prejudice'~
(see also our comment on article 5, paragraph 1 (b».

Article 6, Alternative B

The French text of paragraph 1 (a) seems to be
~ore compre~ensive than the English text. In our opin­
IOn the English text should be amplified to read as
follows:

"(a) The liability of the carrier for loss damage
or exp~nse re~~Lting from loss or damage to the goods
accordmg ...

Article 7

The French text of paragraph 1 should be ampli­
fied to read:

"1. Les exonerations et limitations de la respon­
sabilite prevues ..." .

Reasons

To bring it into line with the English text, which is
more complete.

Article 8

We suggest replacing the word "dommage" by the
word "prejudice" in three places.

We also feel that, in the English text, the words "Loss
damage or expense" should be used instead of "dam~
age".

We consider these changes necessary in order to en­
sure. uniformity of terminology throughout the con­
vention.

Article 9, paragraph 1

We suggest that the close of this paragraph should
read as fonows:

"... aux usages particuliers au commerce con­
sidere ou aux reglements en vigueur".

Reasons

The suggested text is closer to the English text' fur­
thermore, it is not clear what the word "ce" ref~rs to
in the existing text.

Article 13, paragraph 1

The words "leur caractere dangereux" should be re­
placed by the words "La nature du danger".
Reasons

The suggested text is closer to the English text, which
would seem to be more accurate.

Article 15, paragraph 1

We suggest that the introductory sentence should
read as follows:

"1. Le connaissement doit contenir notamment
les indications suivantes:"

Reasons

The proposed wording seems more flexible.
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Article 15, paragraph 1 (f)

We suggest the following wording:
"(f) Ie port de chargement en vertu du contrat

de transport et la date de prise en charge des mar­
chandises par le transporteur au port de charge­
ment".

Reasons

For the sake of consistency with the English text.

Article 16, paragraph 1

(a) The words "d'unite" should be replaced by the
words "de pieces".

Reasons
For the sake of consistency with the terminology of

article 15, paragraph 1 (a).

(b) We suggest that the French text should be
brought into line with the English text as follows:

"... prise en charge ou mise a bord, lorsqu'un
connaissement 'embarque' a ete delivre, ou qu'il n'a
pas eu les moyens ... "

Article 17, paragraphs 1, 2 and 4

The words "de toutes pertes, dommages ou de­
penses" should be replaced by the words "de tout pre­
judice".

Reasons
To ensure uniform terminology throughout the con­

vention (see the text of article 5, para. 1, for example).

Article 21, paragraph 2 (b)

We suggest the following wording:
"Le Tribunal du lieu de la saisie statuera sur Ie

point de savoir si la garantie est suffisante ainsi que
sur toutes autres questions relatives a la garantie."

Reasons
The present French text does not correspond exactly

to the English text.

V. Comments hy other international
organizations

I~TERNATIONAL CHAMBER OF SHIPPING

[Original: English]

PREAMBLE

The proposed revision will have effects in a number
of spheres:

A. Economic

What is proposed is a substantial extension of the
liability of the carrier which in effect means a shift from
the cargo underwriter to the liability insurer of the
carrier. The cost yardstick must be borne in mind when
examining the effect of the shift as well as the effect of
such a shift on world insurance arrangements. Placing
a high liability on the carrier will increase the carrier's
costs and ultimately freight rates. It is quite clear from
all the studies that have been undertaken that no com­
mensurate decrease in cargo insurance costs can be ex-

pected..In this co~nexion the study by the UNCI'AD
secretanat on manne cargo insurance document TD/
B/C.3/120 issued on 9 May 1975 sh~u1d be consulted
and in particular part one, chapter 8, paragraph 176:

"Last but not least, entrusting carriers with pur­
chase of the entire insurance cover for cargo loss or
da~age--and bearing in mind that the majority of
shipowners are from a few developed market econ­
omy countries-would result in a further concentra­
~ion of marine cargo insurance in the hands of the
Insurance markets of the developed countries con­
~ern~d. Such a result would be hannful to the emerg­
Ing Insurance markets of the developing countries
~nd would clearly be at variance with recommenda­
t~ons 42/111 adopted by the third Conference (San­
tiago, May 1972), according to article 1 of which
develo~in& countries should take steps to enable their
domestic Insurance markets to cover in these mar­
kets-taking into account their national economic
interests as well as the insured interests-the insur­
a.n~~ o~rati0!1s ge~erated by their economic ac­
tiVIties, mcludmg theIr foreign trade as far as is tech-
nically feasible." ,

The abolition of the defences of fire and error in
navigation.and the spe~ific inclusion of liability for delay
coupled With changes In the burden of proof will bring
abo~t a situatio~ approaching that ~f strict liability. All
studies show this to be uneconomic and undesirable.
It will also not merely militate against but actually re­
verse the trend towards the development of local in­
surance markets as the burden placed on carriers will
mainly be covered in traditional international markets.

B. Legal

In the detailed commentary a number of cases will
be pointed out in which it is clear that the new revision
will cause extensive and expensive litigation. It intro­
duces unsolved questions of law as well as extraordi­
narily difficult questions of proof which will defeat the
object of simplification and clarity. This could only be
justified if it can be demonstrated that substantial eco­
nomic benefits can be obtained.

C. Practical difficulties
In a number of instances carriers see practical rea­

sons why the new rules would be difficult to implement
and would be liable to restrict innovation in commercial
documentation and this would hamper the development
of more efficient transport services.

It must be recognized that a convention of this type
would probably have a considerable effect on documen­
tation for many years to come.

Article 1

Paragraph 41

This definition includes live animals as goods whereas
they were specifically excluded under the 1924 Con­
vention. Carriers may well find themselves unwilling to
carry animals unless they are permitted to do so under

1 For corresponding provisions, see article 1 (c) of the In­
ternational Convention for the Unification of Certain Rules
relating to Bills of Lading, done at Brussels, 25 August 1924
(hereinafter referred. to as "the Brussels Convention, 1924" or
"the 1924 Convention").
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4 For corresponding provisions, see articles 5 and 6 of the
Brussels. Convention, 1924. .

5 For corresponding provisions, see article 1 (e) of the Brus-
sels Convention, 1924.

Paragraph ]5

This article greatly increases the liability of the car­
rier. Under the old rules, the carrier accepted respon­
sibility from ship's tackle on loading to ship's tackle on
discharge. He would now be obliged to accept liability
from the time he takes over the goods until he delivers
them. Basically, the effect of this will be a change from
cargo insurer to ship's liability insurer. It will also un­
doubtedly bring about a state of uncertainty and con­
siderable expensive litgation in the future. It is by no
means certain that all the litigation in the various coun­
tries will produce the same result and the prudent cargo
owner will, in all probability, have to insure as though
the existing rules remained in force. Consequently, the
cargo will be doubly insured for a considerable part of
the transit time, which will undoubtedly increase costs.

Paragraph 2
In a substantial number of cases the shipowner, "hav­

ing taken over the goods" is not the person "in charge
of the goods". He may well be obliged to hand them
over to a port or warehouse authority at the port of
loading or at an intermediate port and cease to have
custody or control.

This is another instance where the insurance place­
ment will be taken out of the hands of the traditional
cargo insurer and placed on the shipowner whose over­
all exposure will be increased. This will lead to higher
insurance costs for the carrier which will ultimately be
reflected in increased freight rates. It should also be
noted that it will impose liability on the carrier in cir-

2 The comments that are made in relation to this paragraph
are also applicable to article 2 of the draft convention I on the
carriage of goods by sea. For corresponding provisions, see
articles 1 (b) and 6 of the Brussels Convention, 1924.

3 For corresponding provisions, see article 10 of the Brus­
sels Convention, 1924, and article 5 of the Protocol to amend
the International Convention for the Unification of Certain
Rules relating to Bills of Lading, signed at Brussels 25 Au­
gust 1924,.23 February 1968 (hereinafter referred to as the
Brussels Protocol, 1968).

the terms of a special contract. The following points u?der a Hague Rules type of bill. Carriers are in prin-
must be considered: clple prepared to offer Hague Rules conditions where

1. Control of the animal is frequently in the a .bill. of lading is the appropriate document but ap-
hands of an attendant. plIcatIon to all contracts for carriage of goods by sea

2. There are special risks, particularly with re- s~em~ to place an unnecessary restriction on innova-
gard to the care that must be exercised for extremely tIon In commerce. It is wrong to assume that in all
valuable animals, e.g. special diet and water. The cases the shipper is in need of and desires protection.
behaviour of animals in crowded shipboard condi- For example, volume contracts, experimental cargoes
tions cannot be foreseen. and goods of no commercial value are carried outside

3. It is extremely unlikely that an innocent third !he Hague Rules to the advantage of all concerned. It

P
arty would suffer, as title would rarely, if ever, be IS therefore recommended that the following paragraphs

be restored to the text:
transferred by endorsement of a bill of lading.
. 4. Proof of care is difficult. Post mortem facili- "Where a bill of lading or similar document of title
ties do not exist. is not issued, the parties may expressly agree that

the Convention shall not apply, provided that a docu-
5. To compel the shipper, in practical terms, to ment evidencing the contract is issued and a state-

insure these risks via the carrier will be the least ment of the stipulation is endorsed on such document
economical method. It will also mean that all an- and signed by the shipper.
imals will be insured in this way, whether the ship- "For the purpose of this article, contracts for the
per wishes it or not. In some cases shippers probably carriage of certain quantity of goods over a certain
prefer to ship uninsured as the cost of insurance by period of time shall be deemed to be charter-parties."
whatever method is probably not economically jus-
tified. (b) Paragraph 44

In order to avoid any overlap with the Athens Con- It is urged that the words "not being the charterer"
vention, passengers' luggage should also be excluded. be added at the end of article 2, paragraph 4 in order
The first phrase should therefore read: "Goods means to remove any ambiguity in cases where a bill of lading
any kind of goods, excluding live animals and pas- form is used as a receipt under a charter-party.
sengers' luggage, liability for which is governed by the Article 4
Athens Convention relating to the Carriage of Pas­
sengers and their Luggage by Sea, done at Athens on
13 December 1974".
Paragraph 52

There seems to be no justification for including con­
tracts which are negotiated at arm's length in an open
market where the shipper is in at least as strong a posi­
tion as the carrier. Items such as personal effects, sec­
ond-hand cars, experimental cargoes and vehicles on
ferries are not carried on Hague Rules terms.

Values in these cases are subjective or otherwise
difficult to ascertain making insurance rating so difficult
that charges will always contain a substantial element
for uncertainties. These uncertainties the shipper can
resolve for himself.

There is also some doubt as to whether volume con­
tracts are included.

It is recommended that these categories be excluded.
This could be effected by the proposal under article 2.

Article 2

(a) The article as a whole3

The effect of this article will be to reduce to a very
small number the cases where general cargo carried
under a bill of lading will be carried otherwise than
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cumstances where he has no control and in which,
therefore, additional liability will not improve perfor­
mance.

Litigation may be reduced by defining "taken over
the goods" as clearly as "delivery". The first sentence
of paragraph 2 of article 4 should therefore be amended
to read:

"For the purpose of paragraph 1 the carrier shall
be presumed, in the absence of evidence to the con­
trary, to be in charge of the goods from the time
he has taken them into his custody within the port
area until he has delivered them:

"(a) By handling them ... etc."

Article 5

Paragraphs 1, 2 and 46

A burden of proof is placed upon the carrier to show
that he took all measures that could reasonably be re­
quired to avoid the occurrence and its consequences.

Carriers could accept that some tightening of the
burden of proof might be justified in cases where the
cause lies principally within the knowledge of the car­
rier himself. The proposed wording is, however, an
over-correction and leads to a new type of liability ap­
proaching strict liability.

A reduced defence of fire remains (see para. 4 of
article 5 of the draft convention) but error in navigation
and fault in management are no longer available as de­
fences to the shipowner. Again, this will largely be a
matter of shifting the insurance burden.

The interest of the shipper is served by placing upon
the shipowner sufficient liability to ensure that he acts
responsibly towards the goods. In the case of fire and
error in navigation this is sufficiently ensured by ~e

carrier's self-interest. If the burden placed upon hIm
does not produce better performance ~ut concentrat~s

risk to a degree where cover becomes dIfficult to obtaIn
and very expensive, nothing has been gained and the
cost of world trade will increase. The number of im­
ponderables makes it virtually impossible to quantify
this increase on an international basis. What can be
said is that the presence of uncertainties inevitably leads
to higher rates.

It should be noted that shippers, carriers and under­
writers all oppose the proposal.

The Commission should carefully examine the eco­
nomic aspects of these changes and satisfy itse~f that !he
proposed changes will not have the effect of Increas~ng

freight rates with little or no compensatory reduct.lOn
in cargo insurance premiums. If unable to so satI.sfy
itself the defences available under the 1924 Conv~ntlo.n
should be retained to the extent necessary to aVOId thIS
danger.

It has taken several decades of litigation to establish
the meanin o of "due diligence to make the vessel se~­
worthy" and the words are still interp~eted differently. In
various jurisdiction~ .. On}y lawy'ers w~ll not ~egard wI~h
apprehension the lItIgatIon whIch will be Involved In

establishing the meaning of "all measures that could

6 For corresponding provisions, see articles 3 and 4 of. the
Brussels Convention, 1924.

reasonably be required to avoid the occurrence and its
consequences".

It is recommended that the following provisions be
inserted in place of paragraphs 1 and 2 of article 5:

"Article 5, paragraph 1. The carrier shall be liable
for loss, damage or expense resulting from loss or
damage to the goods, if the occurrence which caused
the loss or damage took place while the goods were
in his charge, as defined in article 4, and was due
to the negligence of the carrier, his servants or agents.

"Negligence of the carrier or his servants or agents
shall be presumed unless the contrary is proved if
the damage or loss arose from or in connexion with
shipwreck, collision, stranding or explosion or from
defect in the ship.

"Article 5, paragraph 2. Notwithstanding the pro­
visions of paragraph 1 of this article the carrier shall
not be responsible for loss, damage, or expense re­
sulting from any neglect or default in the navigation
of the ship, or from fire, unless it is proved that the
occurrence giving rise to such loss, or damage, or
expense has been caused by the actual fault or privity
of the carrier."

Paragraph 3

Cargo whose whereabouts is known can sometimes
not be delivered within 60 days. It is recommended
that the following sentence be added: "If at the expiry
of the 60 days the carrier can establish the whereabouts
of the goods a further period of 60 days shall elapse
before the person entitled may treat the goods as lost".
Paragraph 5

If the case for amendment of paragraph 4 of article 1
is not accepted it will still be necessary to alter the
wording of paragraph 5 of article 5 to remove a num­
ber of ambiguities. The following text is proposed:

"The carrier shall be relieved of his liability for
live animals if loss or damage results from:

"(a) Any special instructions, or lack thereof,
given by the shipper.

"(b) Special risks inherent in the carriage of
animals. It shall be presumed in the absence of evi­
dence to the contrary that any loss or damage resulted
from these special risks."

Paragraph 67

The defence of reasonableness applies only to mea­
sures taken to avoid an occurrence or its consequences.
If a delay is caused by diversion of a ship to land an
injured seaman wh<;>se life is in no d.ange~ but who re­
quires prompt medIcal help the carner WIll not be ex­
onerated by this clause. If a carrier fails. to divert. he
will in many jurisdictions be liable for demal of medIcal
attention and will be open to criticism on humanitarian
grounds.

Reasonable measures to avoid an occurrence reason­
ably apprehended would not appear to be covered.

Delay resulting in physical damage. can be caus~d
by industrial action. If the argument IS conducted In

7 For corresponding provisions, see article 4(4) of the
Brussels Convention, 1924.
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(c) of the

(3) of the

3 (3) (a)

Article 14

Article 9

Article 13

9 For corresponding provisions, see article 3 of the Brussels
Protocol, 1968.

10 For corresponding provisions, see article
Brussels Convention, 1924.

11 For corresponding provisions, see article 3
Brussels Convention, 1924.

12 For corresponding provisions, see article
and 3 (3) (c) of the Brussels Convention, 1924.

Article 15
Article ]5 as a whole, and paragraph 1 thereof 12

It is desirable to insert requirements based on cur­
rent practice which is constantly under review. Com­
mercial requirements of shippers and banks will deter­
mine the contents of a bill of lading. Article 16 gives

Paragraph ]11

For clarity this should be amended to read: "When
the goods are received into the custody of the carrier
within the port area ..." to accord with paragraph 2
of article 14.

Paragraph 1

Carriers have experienced cases where hazardous
a~d polluting substances have been shipped without
dIsclosure of their contents and it is submitted that
these substances should be treated in the same way as
dangerous goods.

The words "if necessary" and "whenever possible"
should be deleted as they provide loop-holes for any
negligent or .dishonest shipper.

It is recommended that paragraph 1 of article 13
be amended to read as follows:

"When the shipper hands dangerous goods, which
for the purpose of this article shall be deemed to
include hazardous or polluting substances, to the
carrier he shall inform the carrier of the nature of
the goods and indicate the character of the danger
and the precautions ,to be taken. The shipper shall
mark or label in a suitable manner such goods as
dangerous."

Paragraph ]10

It ~s generally understood that it is the usage in all
contamer trades to carry containers on deck. To avoid
possible litigation the following should be added at the
end of paragraph 1 of article 9:

"Shipment in containers shall be deemed to con­
stitute agreement to carriage on deck."

Paragraph 4

.It would be possible for goods to be carried on deck
WIthout the degree of recklessness required in article 8.
The paragraph should be deleted.

Paragraph ]9

The phrase "in contract or in tort" is well understood
in ~ommercialcircles but is not of universal application.
It IS recommended that the words "or otherwise" be
added at the end of this clause.

8 For corresponding provisions, see article 4(5) of the
Brussels Convention, 1924, and article 2 of the Brussels
Protocol, 1968.

Labour disputes."

Article 68

Final comment cannot be made until the final pro­
posals are known. The following general statements can,
however, be made:

1. The issue should be decided on purely practical
considerations. Under the 1924 Convention the shipper
had the option of declaring a higher value in return
for which the carrier could demand a higher freight
rate. This option has seldom been exercised as the
rates demanded by carriers were higher than could be
obtained from cargo insurers. (The shipboard risks form
only a part of the cargo insurer's exposure-the car­
rier's liability cover is almost entirely concerned with
these risks.) If a high limitation is imposed the pro­
portion to be borne by the carrier's liability insurance
will be greater. The experience of the marine insurance
industry is that this is the more expensive way to buy
the additional insurance and the cost of goods will,
therefore, in the long-term, rise.

2. If a high limitation is imposed the shipper of
low value goods will be subsidizing the shipper of high
value goods.

3. A high limit will raise the carrier's over-all ex­
posure and cause the carrier's liability insurer to re­
insure at a high price in international markets thus
usurping part of the normal function of the shipper.

4. The UNCTAD secretariat study TD/B/C.3/120,
paragraph 189, reads as follows:

"In conclusion, while it seems absolutely neces­
sary to create a clear pattern of shipowner's liability
both easily applicable and reducing litigation to a
minimum-as regards the amounts of carrier's liabil.
ity per package, unit or kilo-there is no need to
introduce limits which would be higher than the real
value of the ordinary cargo. As already explained in
other chapters of the present study, liability insurance
cover provided globally for a relatively high total
amount is generally more expensive than property
insurance cover for the exact value of each individual
consignment. Hence the need to maintain the global
liability "per ship's bottom" within reasonable in­
surance limits. By doing so, the aggregate cost of
cargo insurance, plus carrier's liability cover, reaches
its most economic level."

moral terms neither carrier nor shipper is normally Article 7
responsible. (An interesting but expensive case could
be fought on the question of whether a carrier had
taken all reasonable measures to avoid a seamen's
strike.) If the argument is conducted in practical terms,
liability for delay will be one more instance of an im­
practical extension of shipowner's liabiUty, leading to
higher costs.

It is therefore recommended that the words of para­
graph 6 of article 5 be amended as follows:

"The carrier shall not be liable for loss, damage
or delay resulting from:

"(a) Measures to save life or preserve health.
"(b) Reasonable measures to save property at

sea.
"(c)
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the shipper the protection he requires. The entire arti­
cle 15 should be deleted.

In certain instances the requirements are, in any
event, unworkable. In particular subparagraph (f)
could not be complied with in the case of a consign­
ment received over a number of days, nor would it be
appropriate for a "shipped" bill of lading. Subpara­
graph (h) implies that there may be more than one
original. The present aim is to reduce the number of
bills of lading with only one original. Subparagraph (k)
could create difficulties and mean extra documentation
if the cargo were resold.
Paragraph 213

For reasons stated under paragraph I of article 15
"the date or dates of loading" should be deleted.

Article 16
Paragraph 4

The second sentence contains an illogical conclusion,
particularly in charter-party cases where charterer and
shipper are one and the same and where thus the bill
of lading at issuance was a receipt only and the non­
mentioning of freight may have been charterer's legiti­
mate wish. The more reasonable presumption to apply
at the time of the later negotiation of the bill of lad­
ing-a transaction to which the carrier is not a party­
is that carriers do charge freight for their services and
that there must exist a debt for which carrier's lien
ought to be preserved. Therefore, deletion of this para­
graph is suggested in order to retain the present situa­
tion where the carrier forfeits his lien solely by an ex­
plicit receipt-the "freight prepaid" note on the bill
of lading.

Article 17

Paragraph 3

We find it undesirable and unnecessary that the re­
lationship between the shipper and carrier in connexion
with letters of indemnity should be dealt with in this
convention. The paragraph should be deleted.
Paragraph 4

The carrier in such a case will either be the innocent
victim of a dishonest employee or will already be de­
barred from limitation under article 8. The paragraph
should therefore be deleted.

Article 18

If article 4 be not amended as recommended this
article should be amended to read:

"When a carrier issues a document other than
a bill of lading to evidence the receipt of goods under
a contract of carriage such document shall be prima
jacie evidence of the taking into custody in the port
area of the goods as therein described."

Article 19

Paragraph 5
It is recommended that if there is to be liability for

delay at least the words "his servants or agents" be
added at the end of this paragraph.

13 For corresponding provisions, see article 3 (7) of the
Brussels Convention, 1924.

Article 20
Paragraph 114

Commercial necessity demands an early end to dis­
putes: "one year" is to be preferred, in line with the
CIM15 and CMR16 Conventions.

Article 21
Whilst appreciating the desire of those proposing this

article it does again seem to be an over-correction. It
is recommended that (b), (c) and (d) be deleted or
if this be not acceptable at least two of them as the
present drafting would lead to "forum shopping" and
consequent uncertainties leading in the long run to in­
creased insurance costs.

Article 23

Paragraph 3

This provision is unnecessary and should therefore
be deleted.

Article 25
Paragraph 217

It is recommended that the words "the Convention
relating to Civil Liability in the Field of Maritime
Carriage of Nuclear Material done at Brussels on 2 De­
cember 1971, or ..." be added.

INTERNATIONAL MARITIME COMMITTEE
(COMlTE MARITIME INTERNATIONAL-CMI)

[Original: English]

In order to enable the CMI as such to consider the
amendments to the present 1924 Brussels International
Convention on Bills of Lading as well as the 1968
Protocol thereto, some important matters of substance
were discussed by the XXXth Hamburg Conference
of the CMI which resulted in its so called "Hague
Rules Recommendations". These Recommendations,
apart from recommending the immediate ratification
of the 1968 Protocol, dealt with the following ques­
tions:

Period of responsibility
Basis of liability
Delay in delivery
Limitation of liability
Time bar
During the work by the UNCITRAL Working

Group, the CMI has previously recommended to the
Working Group in writing that the subject of letters
of indemnity ("back-letters") should not be dealt with
in the Convention. The CMI feels that the suggested
provisions may indirectly be understood as a legal
recognition of the use of such letters of indemnity and,
apart from this, that the provision proposed in arti-

14 For corresponding provisions, see para. 4 of article 3 (6)
of the Brussels Convention, 1924, and article 1 (2) of the
Brussels Protocol, 1968.

15 International Convention Concerning the Carriage of
Goods by ,Rail, done at Berne, 25 October 1962.

16 Convention on the Contract for the International Car­
riage of Goods by Road, done at Geneva, 19 May 1956.

17 For corresponding provisions, see article 4, Brussels
Protocol, 1968.

...~
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1 Article 4 of the draft convention on the carriage of goods
by sea.

Ratification of the 1968 Protocol

The rules and practices of shipping are subject to
constant change and quite rightly. When unification of
law is achieved in this respect by means of interna­
tional conventions special considerations are required
to broaden the scope of the application of the rules and
to safeguard that the international uniformity that does
exist at present is not jeopardized. It is necessary to as­
certain that any proposal for amendments of the present
law is well-founded and supported by a great number
of countries.

At the Conference is was considered that the 1968
Protocol to amend the 1924 Bills of Lading Convention
contains important improvements which should be
adopted without further delay. Hence, the 1968 P.ro­
tocol contains provisions removing some of the dIffi­
culties met by applying the unit limitation to contai~er
traffic by introducing a "container formula" makmg
the packages within the co~tainer ~ather than the con­
tainer itself the relevant Ulllts provIded they have been
enumerated in the bill of lading. Further, the position of
claimants is considerably improved with respect. to
heavy units by the per kilo limitation (30 francs POIn-

cle 17, paragraph 3, barring the carrier's recourse care) supplementing the unit limitation. The rules en-
against the shipper, is undesirable, primitive and unjust. t~tling the servants of the shipowner to the same exemp-

The CMI and the International Chamber of Com- hons from and limitation of liability as the shipowner
merce (ICC), in 1974, set up a special Working Group himself are equally well warranted and urgently needed
for the purpose of studying the possible effects of as well as the rules clarifying the position of bona fide
changes in the carrier's liability system on "risk" costs tr~nsferees of bills of lading. Further, the provisions
and a report on the findings of that Working Group wIth respect to the possibility of prolonging the time
has been made on 8 October 1975. It should be noted for the prescription of claims as well as the specific
that the findings of the Working Group closely cor- three month's limit for the prescription of recourse ac-
respond with the observations by UNCTAD's Commit- tions are needed to remove the present uncertainty in
tee on Marine Cargo Insurance in its meeting in Geneva some convention· countries and thus facilitate the set-
in October-November 1975 (see in particular the draft tling of claims. For these reasons the CMI adopted the
resolutions contained in documents TD/B/C.3 (VII) / following recommendation:
SC/L.2, para. 3 and TD/B/C.3 (VII)/SC/L.5, para. 3 Considering
as well as the draft report TD/B/C.3 (VII)/SC/L.6,
para. 15). That further amendments to the Hague Rules

beyond those included in the 1968 Protocol are war­
ranted;

That it will necessarily require some time before
international agreement to further amendments can
be achieved, and

The urgent need of international commerce to ob~

tain the benefit of the 1968 Protocol, the CMI

RECOMMENDS that the 1968 Protocol be rati­
fied as soon as possible.

Period of Responsibilityl

The principle of the Hague Rules that the period of
responsibility is limited to the time from loading to dis­
charge (the so-called "tackle-to-tackle" principle) may
be adequate in tramp shipping where the carrier will
often have no facilities of his own to store the goods
before loading or after discharge. However, the situa­
tion may be quite different in liner trade, particularly
when the carrier himself has not parted with the goods
at the moment when the Hague Rules cease to apply.
There is considerable doubt what rules then apply with
respect to the carrier's liability and to what extent the
carrier is entitled to exempt himself from liability under
various national laws. For these reasons and for the
purpose of achieving better uniformity the CMI, in prin­
ciple, agreed with the present draft provision prepared
by the UNCITRAL Working Group on International
Shipping Legislation and adopted the following recom­
mendation:

Considering that, in principle, the period of liabil­
ity should cover the entire period whilst the goods
are in the custody of the carrier, and that, therefore,
an extension of the carrier's responsibility beyond
the present period covered by the Hague Rules
("tackle-to-tackle") is required, the CMI

RECOMMENDS that the period of responsibility be
extended to cover the period during which the goods
are in the custody of the carrier at the port of load­
ing, during the carriage, and at the port of discharge,
provided, however, that, in particular, the goods shall
not be deemed to be in the custody of the carrier

at the port of loading
prior to actual receipt by the carrier for shipment or
at the port of discharge

The Hague Rules Recommendations
adopted by the CMI at its XXXth Hamburg Conference

At the CMI Hamburg Conference 1-5 April 1974,
where experts in maritime law from some 30 countries
took part, some of the main issues presently under con­
sideration in the UNCITRAL Working Group on Ship­
ping Legislation were discussed. The National Associa­
tions of the CMI had earlier been invited to declare
their views and the International Sub-Committee in
August 1973 had submitted a reply to the UNCITRAL
Working Group with respect to some questions (Le.,
the carrier's liability for delay).

The present Recommendations are intended to ex­
press the general views of the shipping community. They
reflect a synthesis of interests of carriers and shippers.
Efforts have been made to suggest simplifications of the
present rules to the benefit of all parties. A shifting of
the risk allocation from the carrier to the shipper has
not been considered worth while per se. There is, of
course, an interrelation between the distribution of the
risk and the freight. A fundamental change of the risk
allocation to the detriment of the carrier will therefore
inevitably lead to increased transportation costs.



Part Two. InternationallegisIation on shipping 249

Delay in Delivery3

The question whether the present Hague Rules in­
clude a liability of the carrier for delay is much debated.
In any event, it is clear that, in determining whether
there is a liability for delay, due consideration must be
paid to the uncertainties with respect to the duration
of a sea voyage as compared with air and land trans­
portation. The reasons for making the sea carrier man­
datorily liable for delay may widely differ according
to the type of trade, the length of the voyage and other
circumstances. While such liability may seem perfectly
natural in modern short sea liner trade, it is question­
able whether there should be a mandatory liability for
delay in transocean tramp shipping, where the difficul­
ties for the carrier are often accentuated by his lack of
control of the facilities ashore. Nevertheless, the mere
fact that the States which are parties to the Hague
Rules in their present wording do not agree on the
proper interpretation of the Rules in this respect is
sufficient to warrant a clarification of the matter in any
forthcoming revision of the Hague Rules. And, in view
of the fact that the Courts of some Convention States
have already accepted a mandatory liability of the
"Hague Rules carrier" for delay-a principle which in
some States has already been embodied in the national
legislation impleme~ting the Hague. Rules-the eMI
suggested the followmg recommendatIOn:

Considering that the present wording of the Hague
Rules does not include any specific provision on
liability for delay in delivery !,ut that, in some co~n­
tries, the Hague Rules are mterpreted as covenng
such liability, the CMI

RECOMMENDS that the Hague Rules be supple­
mented with express provisions relating to delay in

~ Article 5, paras. 1 and 2, of the draft convention on the
carriage of goods by sea.

Basis of Liability2

if the goods, according to law Qr usage, have been That its deletion would not have any serious
handed over to an authority or to an appropriate economic effects, the CMI
third party which cannot be controlled by the
carrier. RECOMMENDS that the defence of error "in the

management of the ship" be deleted.

2. Considering that the deletion of the defence of
e~ror "in the navigation o~ the ship" .would result in
hIgher over-alI transportatIon costs, SInce an increase
of the c.arrier's liability would lead to higher freight
rates wIthout corresponding decrease in cargo in­
surance costs, the CMI

RECOMMENDS that the defence of error "in the
navigation of the ship" be retained.

3. Considering that the deletion of the "fire de­
fence" would result in higher over-all transportation
costs, since an increase of the carrier's liability would
lead to higher freight rates without corresponding
decrease in cargo insurance costs, the CMI

RECOMMENDS that the "fire defence" be retained.

4. The CMI further

RECOMMENDS that, if the present liability provi­
sions of the Hague Rules were to be altered, it be
expressly stated in any such new provisions that the
liability of the carrier be based on fault or negligence.

1. Considering

That the expression "management of the ship"
has proved difficult to interpret and has there­
fore given rise to much litigation,and

2 Article 5 of the, draft convention on the carriage of goods
by sea.

The deletion of the latter half of the defence-the
management of the ship-is suggested. Difficulties have
been experienced in several convention countries to
determine exactly what is meant by "management of
the ship" as distinguished from "care and custody of
the cargo". It is felt that the deletion of this part of
the defence will greatly facilitate the settling of claims
and avoid litigation. On the other hand, a deletion of
the defence for error in navigation would imply a fun­
damental change of the present risk alIocation between
the carrier and the cargo-owner. It should also be borne
in mind that an express provision subjecting the carrier
to a liability for delay would accentuate the change even
more. Similarly, a deletion of the fire defence would
have a significant effect on the present risk allocation.
The "compromise" suggested by the UNCITRAL Work­
ing Group to delete the fire defence and to place the
burden of proving negligence on the part of the carrier
on the cargo-owner would not counter-balance the
change of the risk allocation. This being so, it is certain
that the premiums for the carrier's Protection and In­
demnity insurance will rise and, owing to a number of
factors, there will be no corresponding reduction of the
premiums for cargo insurance. Cargo underwriters re­
cover from carriers no more than between 10 and 20
per cent of the amounts paid out to the cargo-owners.
The difficulties to estimate the increased possibilities
to institute recourse actions that will follow from the
deletion of the carriers' traditional defences (i.e. error
in the navigation and fire) will prevent the cargo under­
writers from reducing the present premiums, at least
until definite experience has been gained on the effects
of the change. Hence, a deletion of the defence~ will
cause a higher total of insurance costs to the detnment
of all parties involved.

Further, in order to make clear that no fundamental
change of the risk allocation is intended, it is necessary
to spell out in any "general liability formula" that it is
based on the concept of negligence so as to avoid the
impression that the basis is more or less of the type
"strict liability with excep!ions". For these .reasons, the
CMI suggested the folloWlOg recommendatIOn:

Following the aim to suggest only such amendments
which work to the benefit of alI parties involved and
to refrain from changes which may produce unwar­
ranted economic effects, the CMI agreed to narrow
the present defence of the carrier for error in the navi­
gation or the management of the ship but to maintain
the defence in so far as it relates to pure navigational
errors.
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delivery, following the same rules of liability as apply Th~ CMI therefore suggested the following recommen-
to loss of or damage to goods, but that compensation dation:
for delay should always be limited to such direct and
reasonable loss as, at the time of entering into the con- Co'!sidering the b~ne.fit .of maintaining the well-
tract, could reasonably have been foreseen by the ~stabltsh~d one-year lImItatIon of time for the bring-
carrier a~ ~ probable consequence of the delay and, mg of SUIt, the fact that a one-year period is not so
further, InDIted to an amount not exceeding the freight short as. t.o. have cause? difficulty in practice, and
charge. However, in no case should the aggregate the possIbility of extendmg the period by agreement
liability of the carrier for loss damage or delay ex- between the parties as expressly provided for in the
ceed the limit that would apply for total physical 1968 Protocol, the CMI
~~~~r~~d~he goods in respect of which liability was .RE.COMMEN.ris that the one-year period for the

brmgmg of SUIt be retained.

Limitation of Liability4

.. It is a well-known fact among practitioners of mar­
ltIm~ .law that the present wording of the limitation
~rovlslOns of the Hagu.e Rules tends to produce litiga­
tion whereby the clalmants-often quite unsuccess­
fully-seek to "break" the limitation. This gives rise
to. costs to the benefit of !10,one a~d creates uncertainty
WIth respect to the carner s maximum exposure with
ensuing difficulties to establish the necessary insurance
coverage. The CMI therefore favoured a new text for
the purpose of clarifying the issue and suggested the
following recommendation:

Cc?,?sider!ng that the. primary purpose of limitation
provlSlons IS to establish clearly the carrier's maxi­
mum liability exposure and thus to constitute a firm
basis for the insurance of such liability, the CMI

RECOMMENDS that the carrier should always be
entitled to limit his liability, unless the loss, damage
or delay has been caused by his own personal act
or omission done with intent to cause damage or
recklessly and with knowledge that damage would
probably result.

Time Bar'"

Provisions relating to prescription of claims are al­
ways unfortunate for claimants as they tend to cut off
their remedies even when actions, apart from the time
bar, could have been successfully pursued. This, how­
ever, is a necessary consequence of any rule relating
to prescription. The ratio behind prescription rules as
such is not questioned, but the rules should be clear
and easy to handle in practice. An extension of the
present period for the bringing of a suit is no guarantee
that the claimants will always be in time; on the con­
trary, a change of the present one year period may
create uncertainty in other fields--e.g. national legisla­
tion-as to the correct period. Further, the fact that a
longer period than one year may be necessary for the
settlement of claims does not require an extension of
the legal period for prescription as that period may be
extended by agreement between the parties. This is
often done in practice. To avoid any uncertainty on
this point the 1968 Protocol to amend the Hague Rules
expressly provides that such an agreement is possible.

4 Articles 6 and 8 of the draft convention on the carriage
of goods by sea.

fi Article 20 of the draft convention on the carriage of goods
by sea.

REPORT BY THE JOINT CMI/ICC WORKING GROUP
ON LIABILITY AND INSURANCE

1. Introduction

The above Working Group was set up by the CMI
and. t~e ICC in 1974 for the purpose of undertaking a
statIstIcal study on the possible effects of changes in
the carrier's liability systems on "risk" costs (see ICC
poc.301/f~~, 1974-03-18). The Working Group was
Instructed Imtially to deal with maritime transport only.

Professor Jan Ramberg, Chief Legal Officer of the
CMI, was elected as Chairman and the following ex­
perts have participated in the meetings of the Worldng
Group: Messrs K. Schalling and J. C. Mace (Interna­
tional Union of Marine Insurance-IUMI) Mr Des­
cours (Shippers), Mr. C. W. Rees (ICC), 'Mr. ·G. B.
Brunn (Deutscher Transport Versicherungs-Verband
e.,:.),. Mr. R. M. F. Duffy (International Chamber of
ShIpplng-ICS), Mr. N. M. Hudson (Institute of Lon­
don U~~eywriters).' Miss Claire Legendre (Syndicat
des SOCIete Fran9aIses d'Assurances Maritimes).

The Working Group has met on 12 March 1974
and 8 Octo~er 1975 at the ICC headquarters in Paris.
At the meeting on 12 March 1974 it was decided that
the ~tu.dy, as a first step, should be limited to an ap­
precIatIOn of the effect of the deletion of the sea
carrier's particular defences of error in navigation and
management of the ship and fire. Since, subsequently,
the final draft of the UNCITRAL Working Group on
International Shipping Legislation has appeared, the
study has been focused on the new liability provision
contained therein (article 5), whereby the deletion of
the said defences is suggested but with a modified
burden of proof-rule to the benefit of the carrier with
respect to damages caused by fire.

2. Statistical information

It has been suggested-i.e. in the CMI 1974 Ham­
burg Hague Rules Recommendations where the reten­
tion of the defences of error in navigation (but not in­
clud~ng the "management of the ship" defence) and
fire IS proposed-that such a changed risk distribution
between carrier and cargo-owner would lead to a higher
total of "risk" costs. It is expected that the carrier's
premiums for Protection and Indemnity (P and I) in­
surance will go up but that the premiums for cargo in­
surance will not be reduced to a corresponding degree.
This is primarily due to the fact that the net amount
recovered by cargo interests never equals the gross
amount paid out by carriers and their insurers. The
difference between the gross and the net comprises
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overhead expenses and external costs for lawyer's fees,
arbitrators etc. on both sides.

The Working Group has requestedP and I and cargo
insurers to substantiate the above assumption with
statistical data but has received the answer that it is
impossible to provide true statistical information based
on an entirely hypothetical situation. It is not until
settlements of the claims have been made on the basis
of a new liability rule that one could substantiate by
true statistical information that the change would lead
to a higher total of insurance costs. However, the in­
formation had been received from various quarters that
the amount paid by cargo insurers for so-called FPA
risks (that is risks primarily connected with collisions,
strandings and fire as well as general average which
frequently results therefrom) amounted to about one
fifth of the total amount paid for aU risks. This means
that a deletion of the carrier's defences of error in
navigation and fire most certainly would shift the risk
on to the carrier to a considerable extent and also lessen
the motivation for the cargo-owner to cover himself
by cargo insurance for FPA risks.

3. The optimal liability rule

The Working Group, at this stage, did not wish to
enlarge on the geenral question of how a liability rule in
the law of carriage of goods should be designed in order
to produce the be~t result from an economical vi~w­

point. However, With respect to the proposed deletIon
of the defences of error in navigation and fire the Work­
ing Group wishes to make the following statements:

3.1. Reasonableness

The question of reasonableness is wholly irrelevant,
since it is easy to translate an increase of the risk into
a cost factor. Ultimately the cargo-owner-directly or
indirectly-would ~ave to pay for t~e, co~t ~~crease
following from an Increase of the carner s habIhty.

3.2. Loss prevention

It is not expected that the proposed change would
have any "disciplinary" effect so ~s to lead t<? a re~uc­
tion of loss or damage to cargo, smce errors m naVIga­
tion and fire inevitably will engage the carrier's own
property which would be quite a sufficient deterrent.

3.3. Harmonization of the law of carriage of goods

The deletion of the defences of error in navigation
and fire would lead to a better harmonization of the
law of carriage of ,goods by sea with other branches of
transport law. Such a simplification wo~ld be of par­
ticular value in situations where the carner undertakes
to transport goods with different modes of tran.sport.
However it is difficult to assess what economzc ad­
vantages'could follow from such a simplification.

3.4. Coverage of the risk for loss of or d~mage to
goods by carrier's liability or by cargo msurance

There is definitely an international consensus that the
risk for loss of or damage to goods should, at least
primarily be covered by cargo insurance. By no m~ans
should a cargo-owner be fo.rced by mand~tory legisla­
tion to buy himself protection for such nsk from the

carrier only. A cargo-owner, who wishes to protect
himself by an "insured bill of lading" offered to him by
the carrier should of course have the opportunity to do
so but he should not-directly or indirectly- be forced
to use this as the only way to get the desired protection.
This is also observed in the recent study by UNCTAD
on marine cargo insurance (TD/B/C.3/120 dated
9 May 1975) where it is particularly stressed that the
developing countries should have a greater control of
the insurance of such risks than they have had so far.

3.5. Is there a need for protecting cargo insurers' re­
course actions by mandatory legislation?

The Working Group did not wish to make any gen­
eral statement as to the desirable scope of mandatory
carrier's liability legislation but emphasized the danger
that an increase of recourse actions may well lead to
increased total "risk" costs to the detriment of cargo
interests. Forthcoming international conventions on the
law of carriage of goods should be drafted in such a
manner as to avoid the "dual" coverage through the
carrier's liability and his insurance as well as through
the cargo-owner's own insurance. Technically, this may
be achieved by permitting the cargo-owner to lessen
the carrier's liability in cases where he is protected by
cargo insurance.

3.6. Does the proposed deletion of the carrier's de­
fences promote the trend towards a "full carrier's
liability"?

Inevitably, the additional burden placed on sea car­
riers by the suggested change of the liability would give
new arguments to those who profess a system of "full
carrier's liability". As long as such an extended liability
is optional for the cargo-owner it may be acceptable but
the Working Group can see no advantage for the cargo­
owner if he were to be forced into such a system by way
of mandatory legislation increasing the present risk of
the carrier and thereby inducing him to take on the
additional risks up to the level of a "full carrier's
liability".

3.7. International uniformity of the law of carriage
of goods by sea

The Working Group wish.es to st.ress the. dan&er of
a destruction of the present mternatIOnal umformIty of
the law of carriage of goods by sea which has been
achieved by the 1924 Brussels Bill of Lading Conven­
tion (The Hague Rules). By all means, it has to be
avoided that some States ratify a new convention while
other States refrain from doing so. This would lead to
endless complications, disputes as to the appli~able

law and jurisdiction and to a kind of "forum shoppmg",
whereby claimants would t.ry to select a plac~ for the
institution of legal proceedmgs wher~ they believe th~t

their interests are best preserved. ThIS would be detn­
mental for all. The Working Group therefore considers
that the suggested change of t~e risk distribution should
not be accepted unless there .I~ an adequate gu~ra1?'~ee

that a new convention contammg such a new liability
rule will be accepted at least to the same extent as the
present Hague Rules.
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INTERNATIONAL SHIPOWNERS' ASSOCIATION

[Original: English]

Article 1

Paragraph 1

The contract of carriage of goods by sea on the bill of
lading basis is not always concluded by the shipper.
In cases when booking of ship's space precedes sur­
render of cargo to the carrier, in the sale and purchase
FOB or FAS transactions, the contract of carriage of
goods by sea is concluded by the consignee. This is why
mentioning the shippers as the only contractors of the
carrier seems not quite exact. It is desirable to use the
term "cargo disponent" instead of "shipper", other­
wise to give a definition of what the term "shipper"
means for the purpose of this convention.

Paragraph 41

If such definition is accepted, then the carrier shall
be liable not only for the loss of the cargo, but also
for damage to and wear and tear of its packaging.
Meanwhile, the packaging could be of the kind that in
the process of transportation is inevitably exposed to
damage and natural amortization. The carrier must not
be liable for damage to, or wear and tear of, the pack­
aging.

Carrier's liability for packaging is possible only when
durable packaging, like containers, pallets or similar
articles are used for transportation. In this connexion
it is desirable to word paragraph 4 of article 1 as
follows:

" 'Goods' means any kind of goods, including live
animals; where the goods are consolidated in a
container, pallet or similar durable article of trans­
port or packing, such article of transport or packing,
if supplied by the shipper, is meant as 'goods'."

Paragraph 52

As set forth above (see remarks on para. 1 of this
article) the contractor to the contract of carriage of
goods by sea is not always the shipper.

Article 2

Paragraph 3

This provision has no practical. value. It goes with­
out saying that any of the ~ontractmg States. may app~y
provisions of the conventiOn to the relatiOns WIthIn
domestic trades. And there is no need to set forth such
a right in the convention aimed at governing the inter­
national trades.

1 The text of para. 4, with emphasis added to t~e words with
special reference to which the comment is made, IS as follows:

.. 'Goods' means any kind of goods, including live animals;
where the goods are consolidated in a container, papet o~
similar article of transport or where they are. pac.ked, goops
includes such article of transport or packagmg If supplIed
by the shipper." .
2 The text of para. 5, with emphasis added to t~e words WIth

special reference to which the comment is made, IS as follows:
.. 'contract of carriage' means a contract whe~eby the car­

rier agrees with the shipper to carry by sea agamst payment
of freight specified goods from One port to another where
the goods' are to be delivered."

Article 5

Paragraph 1

Occurrences which may cause the loss of or damage
to the goods or delay in its delivery are mentioned twice
in this paragraph. The carrier could be exonerated
from responsibility if he proves that he or his servants
or agents took all reasonable measures to avoid such
occurrences and their results. If such wording is re­
tained, then the c\lrrier has to prove that the damage
was caused by particular occurrence which occurred not
because of his fault, and for prevention of which he,
his servants or agents took all reasonable measures.
Consequently, if a particular cause of the loss of, or
damage to, the goods or delay in their delivery is not
found, the carrier could not be relieved from his re­
sponsibility even provided that he performed his duties
properly. Since this provision puts the carrier into a
very hard position, it is desirable to work out some
other wording of this rule to the effect that the carrier
could be exonerated from liability by proving that he
took all reasonable measures to avoid losses or damage
to the goods or expense resulting from delay in delivery,
i.e. proving to the cargo-owner the fact of the proper
execution of the carrier's duties. The fact of the proper
execution of such duties being proved, the carrier is
exonerated from liability, even if particular causes of
loss of, or damage to the goods, or delay in their deliv­
ery have not been found.

Approximately on these lines the basic principles of
exoneration of the air carrier from liability are worded
(see articles 18 and 20 of the Warsaw Convention,
1929).8

In this light it is worth mentioning that the basic
rule of shipper's liability is worded in such a way that
in order to relieve him from responsibility it is sufficient
to prove that the damage has not resulted from the fault
or negligence of the shipper, his servants or agents.

Therefore it is desirable that article 5, paragraph 1,
should read as follows:

"The carrier shall be liable for loss, damage or ex­
pense resulting from the loss of or damage to the
goods, as well as from del~y it?- delivery which to~k
place while the goods wer.e In hls charge as defi!led In
article 4, unless the carner proves that he, hIS ser­
vants or agents took all measures that could reason­
ably be required to avoid such loss, damage or ex­
pense."

Paragraph 2

In case the ship's capacity was not fully utiiized by
the cargoes contracted, the carrier cannot be deprived
of the right to complete the cargo by filling the free
space left during the voyage. Consequently time spent
on such a completion in the ports en route should not
be regarded as "delay".

Analogically the shipper whose goods constitute a
part of the ship's cargo only, parallel ~o the goods of
other shippers, cannot demand th~t ~lS go?ds shol;lld
be transported directly to the des!matiOn, dlsregar~Ing
the goods of other shippers. Also m that case, the time

8 Convention for the Unification of Certain Rules relating
to International Carriage by Air, signed at Warsaw, 12 Oc­
tober 1929, 137 League of Nations, Treaty Series 11.
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spent at the ports en route for discharge of goods car­
ried by one ship together with other goods cannot be
regarded as "delay in delivery" of the latter, for which
"delay" the carrier could bear liability.

Therefore it is necessary to add at the end of para-
graph 2 the following: .

"The term 'delay' does not include the time used
during voyage for loading or discharging the goods."

Paragraph 5

The rule on a special risk inherent in carriage of
live animals offers a very complicated solution of the
division of burden of proof between the carrier and
the cargo-owner. First, the carrier has to prove that
he has complied with any special instructions given to
him by the shipper respecting the animals, and that in
the circumstances of the case the loss, damage or delay
in delivery could be attributed to the risks inherent in
that kind of carriage. Then enters to light the presump­
tion that the loss, damage or delay in delivery was so
caused. The burden of disproof is transferred to the
cargo-owner. It is especially hard to make a division
between facts providing that the damage to the cargo­
owner could be attributed to the· risks inherent in the
carriage of live animals (the burden of proving those
facts lies on the carrier) and presumed facts evidencing
that the loss, damage or delay in delivery results from
such circumstances. If the carrier must prove that the
loss, damage or delay in delivery could be attributable
to the risks inherent in carriage of animals, then there
remains not much space for the application of the
aforesaid presumption. In other words, at such division
of duties it is almost impossible to set forth where the
duty of the carrier in proving ends, and where begins
the presumption the duty of disproving which lies on
the cargo-owner. Practical application of this rule seems
to cause great difficulties. In order to avoid these, it is
desirable to relieve the carrier from the burden of prov­
ing that the loss, damage or delay in delivery are at­
tributed to the risks inherent in carriage of live animals.
Assuming that, after the carrier proves that he complied
with every special instruction of the shipper respecting
the animals, the presumption that the damage has re­
sulted from special risks inherent in carriage of live
animals would appear. Thus it is proposed to delete
the words "... and that, in the circumstances of the
case, the loss, damage or delay in delivery could be
attributed to such risks ...".

Paragraph 6
The provision that only reasonable measures to save

property at sea are the basis to relieve the c~rrier fr?m
liability is not acceptable~ It is difficult to find 1ll practlce
any criteria for dividing reasonable measures to save
property at sea from unreasonable ones. In particular,
this problem could not be solved o~ the baSIS ?f com­
paring the value of the goods subjected to rIsk and
that of the property being sav7d. These amounts a~e n?t
subjected to exact count untll !he salvage oper!itlOn 18

accomplished. Moreover, startmg such operatIon the
carrier is not always fully aware whether hIS efforts are
directed on salvage of goods or life (in the latter case
he is relieved from liability by virtue of para. 6). In
such situation the carrier has no right to abstain from
taking salvage measures, even if they. result in salving
property of less value than that subjected to risk. .

253

Thus it seems feasible to delete the word "reason­
able" after the words "measures to save life and from"
... in paragraph 6. However, if this wording appears
to be unacceptable to the majority of the participants
at the UNClTRAL session, we would propose as an
alternative to lay on the cargo-owner the burden of
proving that measures taken by the carrier to save
property were deliberately unreasonable. This fact being
proved the carrier would not be relieved from respon­
sibility. If this proposal is accepted, then the wording
of paragraph 6 after the words "... measures to save
life ..." would read: "... and from measures to save
property at sea if there is no proof that in salving the
property the carrier acted deliberately unreasonably".

General remarks on article 5

It seems reasonable to provide in article 5 a regula­
tion relating to exoneration of the carrier from liability
for the loss of, or damage to, the goods or delay in their
delivery resulting from errors in navigation, unless it
is proved that such loss of, or damage to, the goods or
delay in their delivery resulted from the fault of the
carrier himself. Retaining of a modified wording of the
navigational error regulation seems justified in virtue
of a number of reasons. Sea voyages continue to involve
high risks. The shipowner does not have continuous
effective contact with the captain, the crew, pilots and
sometimes is not in the position to carryon effective
control over them. Progress in shipbuilding resulted in
advanced technical equipment of ships, the great in­
crease in their size and cost of their devices. In con­
nexion with the increase of ship's cost her owner suffers
tremendous losses. It leads to the increase of insurance
premiums paid by shipowners. The elimination of the
exception relating to the errors in navigation would
result in considerably higher insurance premia for car­
riers, which in turn would cause an increase in freight
rates. This is why the real economic effect of the elimina­
tion of this exception is at the present time unknown
and incalculable.

Article 6

Article 6 offers five alternatives for settling the prob­
lem of limiting the carrier's liability. A unified system
of limitation of the carrier's liability regarding all the
claims when liability of the carrier is limited with a
determined amount per kilo of the goods appears to be
inadequately flexible. Under a comparatively low limit
the owners of low weight but highly valuable cargoes
will not be able to cover their losses to a considerable
extent. This is why one can imagine that this issue alone
would make cargo-owners obtain a limit of liability as
high as possible. If the limit is very high, it would not
be applicable to the comparatively cheap cargoes. In
fact the damage caused to such cargoes while carrying
would be reimbursed according to their actual cost.

The system of limitation of liability for the loss, dam­
age or expenses related to them when liability is limited
with determined amounts per package of any other ship­
ping unit or per kilo of gross weight, takes to greater
extent into consideration the differences in properties
and costs of carried cargoes and therefore looks more
flexible.

Moreover, using one and the same limit of liability
for the loss of or damage to the goods, as well as for
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Paragraph I

It would be reasonable to word this paragraph as
follows:

"When the shipper, his servants or agents hand
dan¥erous goods to the carrier, they shall inform the
camer of the nature of the goods and indicate if
nece~sary, the character of the danger and the pre­
cautions to be taken. The shipper, his servants or
agents shall, whenever possible, mark or label in the
suitable manner such goods as dangerous."

Paragraphs 2 and 3

E~ch of these paragraphs stipulates the right of the
carrIer to unload, destroy or render innocuous dan­
gerous goods "as the circumstances may require". One
may conclude that in both mentioned cases the carrier
has the right to dispose of the dangerous goods when
they become a danger to the ship or other cargo but
not only in the case set forth in paragraph 3. Ir{ this
situation the manner of disposal has to be based on the
circumstances of the case. It stems from here that if
a claim arises, the carrier has to prove that the manner
of disposal of the dangerous goods chosen by him cor­
relates with the circumstances of the case. This fact
being proved, the carrier sustains all the related un­
favourable consequences, in particular the payment of
the corresponding compensation to the cargo-owner.

The requirement of correlation of disposal of the
dangerous goods with the circumstances of the case is
not always possible to comply with, but the legal con­
sequences of the case for the carrier arising from the
infringement of this requirement are very strict. The
carrier is not always in a position to determine the
extent of the danger connected with carriage of a par­
ticular cargo and therefore is practically deprived of
the possibility to choose the adequate manner of dis­
posal of the cargo. One cannot require that from the
carrier in the really dangerous situations threatening
the ship or other cargo. Therefore it would be quite
desirable to retain in the convention the principle of
freedom of choosing by the carrier the manner of
disposal of the cargo which becomes a danger.

Article 9

dela>, in their de~v~ry w~ul~ .mean in practice that the which he could not prevent by reasonable
camer bears unlimIted liabilIty for delays in delivery taken by him. measures
since this limit in the claims arising out of delays would
be too high. Limitation of liability for the losses caused Such a divergence between the rules on liability of
by delays in delivery of the goods has to be based on the carrier ~n? the shipper seems to be not justified. In
other principles than that for the loss of or damage to ord~r to ehromate that, the rule on the liability of the
the cargo. I.t seems more reasonable to limit the liability carner has t<;> be modified as proposed above (cf. re-
o~ the camer for dam.age caused by delay in delivery marks on article 1, para. 5 of the draft convention) .
wIth the amount of freIght due to the carrier. Thus the G 1
best solution of all the issues involved could be achieved enera remarks on chapter III
if alternative D is accepted provided that the liability . It is advisable to add to part III of the draft conven-
for delay is limited with the regular amount of freight. tlOn. a re~lation governing the relations among the

Nevertheless one must mention that the solution given carrIer, shipper and consignee in case the latter has not
in altern-( D t b t k 'd I I . I accepted the goods in the port of delivery and setting

.a Ive. canno ~ a. e~ as 1 ea. n partlcu ar, forth thoe legal. co.nsequences of such fact. In the corre-some difficulties may anse In Interpretation of para- d I
graph 1 (a) of alternative D. In cases where some spon IDg artie e It would be desirable to specify that in
packages or other shipping units of different weight are case the consignee does not claim the goods or refuses
lost or damaged, it is not quite clear, whether in deter- to !ake delivery there~f, the carrier may, after having
mining the highest limit of liability to take into account !10tIfied the. shipper, discharge the cargo and place it
each separate package or shipping unit or the aggregate In custody In a warehouse or at some other suitable
lost or damaged goods. This item has to be clarified place at the consignee's risk and expense.
by way of a correspondnig addition to paragraph 1 (a) Article 13
of alternative D. Besides, in order to extend the right
of limitation of liability to the servants or agents of
the carrier acting in the frames of their duties it is
reasonable to insert the words "his servants or agents"
in the first line of paragraph 1 (a) of alternative D
after the words "... the carrier".

Article 12

The general rule on the liability of the shipper should
be rather worded in the positive mood by mentioning
that the shipper is liable for the loss or damage sus­
tained by the carrier, the actual carrier or the ship
except when such loss or damage was not caused by
the fault or neglect of the shipper, his servants or agents.
The positive wording of this rule on the liability of the
shipper would be in harmony with that of the carrier
(article 5, para. 1 of the draft convention).

The rule set forth in article 12 is worded in such a
way that in order to be' exonerated from the liability
it is sufficient for the shipper to prove the absence of
his fault, or of his servants or agents. In other words,
the shipper is not burdened with proving that the dam­
age was caused by circumstances of the case to prevent
which the shipper took every reasonable measure. In
a case where there is no fault the shipper is exonerated
from the liability even if the real causes of the loss or
damage have not been found. As set forth above, in
virtue of the basic rule on the liability of the carrier
(article 5, para. 1 of the draft convention), to be re­
lieved from liability, the latter has to prove that the
damage had been caused by circumstances of the case

Paragraph 1

The wording of this paragraph evokes confusion,
since it is not clear whether it is necessary for the car­
rier in any case to obtain agreement of the shipper for
on-deck carriage or whether it will be sufficient for the
carrier to fulfil one of the three requirements mentioned,
i.e. making an agreement, or complying with the usage
in the particular trade, or complying with statutory
rules or regulations.
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4 A/CN.9/96/Add.1; UNCITRAL Yearbook, Vol. V: 1975,
part two, IV, 2.

Paragraph 2

Here, after the words "apparent condition of the
goods" used twice, it is desirable to add correspondingly
twice "... or its packaging" (cf. remarks on article 15,
para. I (b) above).

Paragraph 3 (b)

Mentioning that the notion of the holder of the bill
of lading-third party-includes any consignee in good
faith, is superfluous.

Article 16

Article 15

Paragraph 1
This paragraph does not directly stipulate the right

of the carrier to make reservations. Such right is just
meant here. But in the whole, the rule set forth in para­
graph 1 relates only to the obligations of the carrier
to specify the grounds on which he suspects the par­
ticulars of the bill of lading inaccurate or which he has
no reasonable possibility to check.

Such wording of the paragraph does not fully cor­
respond with paragraph 3 of this article which stipulates

As set forth above the definition of "goods" requires
some revision since this term should not include the
packaging (see remarks on para. 4 of article 1 of the
draft convention). If the corresponding modification
is introduced into the definition of goods, paragraph 1
(b) of this article has also to be revised. Speaking of
the packed goods one should mean not the condition
of the goods themselves, but that of their packaging.
Therefore, the wording of paragraph 1 (b) of this ar­
ticle ought rather to read as follows: "the apparent con­
dition of the goods or their packaging".

Paragraph 1 (b)

In order to avoid the regulation set forth in para- a reference to reservations set forth in paragraph 1 and
graph 2 looking like a sanction for solely the fact of means reservations of the carrier concerning the par-
loading dangerous goods without the knowledge of the ticuI~s of the goods. In fact, paragraph 1 does not read
carrier, we would propose to add to paragraph 2 after anythmg about such reservations. In this connexion it
the words "..• where they have been taken in charge is preferable to set forth directly in the convention the
by him without knowledge of their nature and charac- right of the carrier to make notes of the cargo on the
ter" the words "and such goods become a danger for bill of lading.
the ship or other cargo". The words "as the circum-
stances may require" should be deleted from para- As for the obligation imposed on the carrier in virtue
graphs 2 and 3 in order that the carrier would not be of par~graph 1 of this article to specify the grounds
limited in choosing the manner of disposing with the ~or WhICh he suspects the particulars of the bill of lading
cargo when such danger arises. m~ccu~ate or has n<? means of checking them, this regu­

lation IS not fixed m every legal system. As stated in
The draft convention does not deal at all with the the fourth report of the Secretary-General on respon-

right of the carrier for the payment of freight in cases sibility of ocean carriers for cargo (para. 37) 4 the
where the dangerous goods are unloaded earlier than practical application of this regulation would meet con-
at the place of destination, destroyed or rendered in- siderable difficulties.
nocuous. The solution of this problem would have to be
interdependent on whether the carrier had the know- The requirement to specify the grounds for which the
ledge of the nature of the cargo and of precautions to ~arrier suspects the particulars of the.bill of lading to be
be taken. In the former case, the carrier had been macc!1rate or has no mean~ of checkmg them, would in
aware that the carriage was connected with a definite practice lead to elaboratIOn by the carrier of some
danger and received a higher freight for that. Therefore, standard or unified reservations which he would in-
if in this case the result of the carriage has not been troduce in bills of lading. If the holder of the bill of
achieved or was achieved only partially, it would be lading being a third person disagrees with such reser-
reasonable to admit that the carrier has the right to the vations he "has to disprove them. Thus, a burden of
freight in the amount proportional to the distance in proving discrepancy of the motives noted by the carrier
fact covered by the ship with that cargo. with the circumstances of the case is cast on the holder

of the bill of lading. If a holder of the bill of lading
In the latter case, the carrier when entering a con- manages to prove such discrepancy, then the carrier's

tract of carriage was not aware of the danger connected reservations concerning particulars stipulated in the bill
with carriage of the cargo taken care of by him. Con- of lading would have no legal effect. In other words,
sequently, if as a result of a danger which could not notwithstanding the availability of a reservation, the
be foreseen by the carrier, the cargo cannot be delivered bill of lading has to be admitted as clean. However, if
to the port of destination, the carrier retains his right groundlessness of the motives shown by the carrier has
to the freight received, and where the freight has not not been proved and the bill of lading is not conse-
been received in the port of loading, he can recover it quently clean, then its holder has to prove that the loss
in full. These rights of the carrier have to be stipulated of, or damage to, the cargo occur in the period when
in the rules on dangerous goods. the cargo had been taken care of by the carrier. Con­

sequently the process of proving for the holder of the
bill of lading is divided here into two parts. First, he
disproves the motives given by the carrier, and then
their groundlessness being not proved (such fact has to
be fixed by a court or arbitration body) tries to prove
that the loss of, or damage to, the cargo occurred in
the period when the cargo has been taken care of by
the carrier. Thus because of setting forth in the con­
vention of the requirement to show the grounds for
which the carrier suspects that· the particulars of the
bill of lading are inaccurate or that he had no means of
checking them, proving this fact for the court or arbi­
tration body becomes considerably difficult.
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Paragraph 4

. The rule stipulated in this paragraph puts· the carrier
Into a desperate situation by depriving him of the right
fo~ the lien o~ the cargo whe~ the freight has not been
paId by the shl~per and the bIll of lading by any reason
has no ind~cation that the freight should be payable
by the consIgnee. It should be better to delete this rule
from the draft convention.

Article 17

Observations common to paragraphs 2, 3 and 4

Everywhere in all these texts there is no need to add
"including any consignee" after the words "... third
party".

Paragraph 3

~~is provis.io,n puts the carrier into a very hard
pOSItIon., Re.cen:mg a letter of guaraI~.tee from the ship­
per and ISSUIng In exchange a clean bIll of lading always
means a refusal from some reservations concerning
particulars of the bill of lading. Such refusal quite
naturally gives rise to an assumption of the intention to
defraud a third party. From that easily Comes the con­
clusion about the letter of guarantee being void for
the shipper as well.

The provision set forth in paragraph 3 puts the car­
rier in a position unequal to that of the shipper. The
latter in case of issuance of a letter of guarantee with
the intention to defraud a third party bears practically
no responsibility, although he is the initiator of the
fraud. Therefore it would be much better to let the
corresponding national legislations and legal and arbitral
practice regulate the validity and importance of letters
of guarantee as regards shippers.

Paragraph 4
The draft convention stipulates a general rule on

the loss of right to limit the liability of the carrier (ar­
ticle 8). In order to avoid discrepancies in the contents
of the convention, only the criteria set forth in that
article should be taken into consideration in settling
the problem whether the provisions on limitation of the
liability are applicable or not. Therefore, the provision
of paragraph 4 dealing with a particular case of loss
by the carrier of his right to limit the liability is better
omitted.

Article 18

The pure fact of concluding the contract of carriage
is not equal to taking over the goods by the carrier.
In other words, the contract of carriage cannot consti­
tute by itself any evidence of such taking over of the
goods. Consequently the provision of this article should
refer only to the documents other than bills of lading,
evidencing not only the contract of carriage (e.g.
charter-party, booking note), but also taking over the
goods by the carrier. Therefore the wording of article 18
is to be amended in the following way:

"When a carrier issues a document other than a
bill of lading to evidence a contract of carriage and
receipt or acceptance of the goods, such a document
shall· be prima facie evidence of the taking over by
the carrier of the goods as therein described".

Article 19
Paragraphs 2 and 5

In order to avoid ambiguities in interpretation of
the.w~rd :'days" (~onsecutive days, working days, etc.)
an Indl~atlOn that In both cases the consecutive days are
meant IS preferable.

Article 20
Paragraph 1

The li,tnitation period for actions for indemnity against
the c~mer seems to b.e one year.. Su.ch period is quite
suff!cIent for f(;mndatIon and brmgmg up an action
agam~t the camero On t!Ie o~her hand, a year's period
permIts to settle up a claIm WIthout unnecessary delays.
~oreov~r, one more thing in support of a year's period
IS .that ~n accordance with paragraph 3 of this article
thIS penod may be extended.

Article 21

The provisions on jurisdiction set forth in this article
seem not ~o. be acceptable for a number of reasons. If
these prOVIsIons were adopted and included in the con­
~ent~on it ,,:ould mean a flat denial of many years' prac­
tIce In settlmg the problem of jurisdiction on the basis
of the agreement of the parties.

The content and construction of paragraph 1 reveal
tha~ al.though it pro~ides th~ possibility to bring an
~ctIon In the place deSIgnated In the contract of carriage,
It does not exclude for the claimant the possibility to
~hoose any place o~ the four listed .in the paragraph,
I.e. the port of loadmg, the port of dIscharge the prin­
cipal place of business of the defendant or' the place
where the contract was made. Practically, this gives the
claimant the possibility to reject unilaterally the agreed
place for settling the claim and in fact makes the im­
portance of such an agreement null,

Giving the claimant the right to bring the action in
the place where the contract was made would practically
mean that the legal proceedings arising out of the con­
tract of carriage could be brought in courts situated far
away both from the principal place of the carrier's busi­
ness and from the ports of loading or discharge.

Paragraph 2 of this article provides the possibility
to bring up an action at the place of the arrest of the
carrying vessel. This paragraph is not acceptable in
general for the countries which follow the principle of
the sovereign immunity of vessels owned by State bodies
and assert the impossibility of their arrest.

One should also bear in mind that according to the
legislation of a number of States, bringing up actions
in rem is impossible.

The above considerations make the provisions of the
draft convention on jurisdiction unacceptable in the
whole. It is preferable to give up the intention to in­
clude in the convention any provision on jurisdiction
giving thus the parties the right to choose the place of
bringing up actions and the legislation to apply by
means of corresponding agreements at their option.

Article 22
The provisions on arbitration give rise to mainly the

same objections as set forth in connexion with the
preceding article.
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The option given to the parties to designate the place
of the arbitration proceedings in the arbitration clause
or agreement (para. 2) (b) does not prevent the
plaintiff from enjoying his right to choose the place of
institution of the arbitration proceedings given to him
in virtue of paragraph 2 (a) (para. 4). This provision
devaluates the importance of the agreement of the par­
ties about the place of arbitration proceedings and in­
troduces doubt in the purposefulness of such agree­
ments.

The complicated provision on arbitration, limitation
of the parties' choice of the place of institution of arbi­
tration proceedings may make shipowners give up
the inclusion of arbitration clauses in bills of lading.

Bearing in mind the aforesaid considerations one has
to admit that the inclusion of the arbitration provisions
in the convention is not justified. Much better would be
to give the right to the parties to settle the problem of
arbitration proceedings by mutual agreement and by
way of introducing corresponding clauses and agree­
ments into the contracts of carriage.

INTERNATIONAL UNION OF MARINE INSURANCE

[Original: English]

GENERAL OBSERVATIONS

First, IUMI wants to draw attention to the fact that
the shipping legislation as enacted in the 1924 Brus­
sels Convention, the Hague Rules, has been generally
adopted by trading nations in the world and has created
a high degree of stability as far as the liability of ship­
owners for goods is concerned. The bill of lading based
on this legislation may still be considered as one of the
most important commercial documents in international
trade. As it takes a considerable time before an inter­
national convention is generally adopted, and in the
case of the 1924 Brussels Convention this state was
reached only after World War II, a redrafting should
be based on careful considerations of the achievements
that could be made.

It should also be taken into consideration that ship­
ping legislation is a field which concerns international
trade and principally parties who are directly engaged
in such trade with a perfect knowledge of the risk­
takings involved.

The Hague Rules compromise of 1924 laid down a
certain allocation of the risks between the carrier and
cargo. The risks particularly allocated to cargo, es­
pecially those of nautical fault and fire, were listed in
the Convention. Co~pensation in case of loss or dam­
age under these risks is ensured by cargo insurance.
Risks that are allocated to the carrier are compensated
for under the carrier's liability insurance (P and I).
This explicit allocation of the risks to the two parties
of the freight contract has helped international trade to
create an adequate protection of the goods against loss
and damage in transit. Though experience has shown
that the borderline between the risks attributed to the
carrier and those borne by cargo is not perfectly clear,
the allocation nevertheless has effectively contributed
to limit the number of litigations.

The draft proposed by UNCITRAL would change
the fundamental relationship that presently exists be­
tween the carrier and cargo. There will be a consider-

able transfer of the risk to the carrier with consequences
in the insurance arrangements. The situations where the
carrier may be exempted from liability will be less
precise. Basing the comments on its experience and
knowledge in the field of insurance protection of goods
in transit, IUMI will lay particular emphasis on the
consequences of this transfer of the risks.

In conclusion, it is the considered opinion of IUMI
that world trade is better served under the system set
out in the current Hague Rules than would be the case
under the proposed draft convention. It is recognized,
however, that this view may not be acceptable to the
delegates dealing with the next stage of the revision. Ac­
cordingly IUMI draws attention also to certain specific
matters in the draft.

SPECIFIC COMMENTS

Article 1
Paragraph 4

The proposed definition of goods in the draft implies
that the carrier would assume the same liability for
cargo carried under deck and on deck considering how­
ever the particular prescriptions in article 9 concerning
deck-eargo. 10M! finds this new formula satisfactory
and in line with modem transport technique.

Article 2
IUMI has no objection to the new criteria for the

scope of application which conform in principle with
the technique of other conventions in the field of trans­
port. In carriage between two States one of which is a
contracting State the new rules will have full effect,
however, only if legal proceedings take place in the
contracting State. The non-eontracting State will of
course not be bound by the rules of the Convention.

Article 4
The new wording regarding the period of respon­

sibility means that the tackle-to-tackle coverage under
the present Hague Rules is replaced by a coverage from
the moment when the carrier has taken the goods in
charge at the port of loading until delivery of the goods
at the port of discharge. IUMI believes that this change
would be workable. It is also in conformity with practice
developing in certain liner trades.

Article 5
The new text under this article means a fundamental

change of the present allocation of risks between the
carrier and the cargo. The list of exonerations in the
Hague Rules is replaced by a general formula which
means that the carrier shall be liable unless he proves
that "he, his servants and agents took all measures
that could reasonably be required to avoid the occur­
rence and its consequences". The new formula would
leave a wide field open for interpretations which would
require extensive litigation. The Hague Rules-catalogue
on the other hand has the advantage of being well
known and clarified by a number of interpretations in
court, which means that litigation nowadays is needed
only in few cases.

The new formula would also mean a transfer of risks
from the cargo to the carrier. The consequence would
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Article 10

1 International Convention relating to the Limitation of the
Liability of Owners of Sea-Going Ships, done at Brussels, 10
October 1957.

By introducing the concept of the contracting carrier
in the convention there is also a possibility to introduce
a second level of carriers' liability, that is if the contract­
ing carrier uses his prerogative to assume obligations
not imposed by the convention. It may be questioned
whether it is necessary to deal with the contracting
carrier-concept in the convention. It may be left entirely
to solutions in private contract.

Article 9

IUMI has no objection to the new formula under
which the carrier shall be entitled to carry the goods on
deck, if this is in accordance with an agreement with
the shipper, with the usage of the particular trade or
with statutory rules or regulations. Particularly in con­
tainer transports on ships designed for this purpose it is
already general practice in most countries to insure the
cargo under the same conditions whether it is carried
in container on or under deck. It is not entirely clear,
however, what would be the situation in a deviation,
where the carrier gives an under-deck bill of lading and
then stows the cargo on deck. Even if paragraphs 3
and 4 purport to take care of the quantum of damages,
the common law of deviation has not been excluded.

Article 8

. When a limit of liability once has been agreed upon,
It would be to the advantage of all parties concerned
if it be applied to all loss and damage irrespective of
circumstances. The proposed wording seems to meet
this view. It would be acceptable, however, in accord­
ance with the draft, if the right of limitation is lost
when the damage is intentionally or recklessly caused
with knowledge that such damage would probably result.

Article 6

As no limits of liability have been proposed under
this article, IUMI will only suggest that the limits be as

be a considerable increase in the premium for the reduced as P?ssible in order not to stimulate any further
carriers' liability insurance protection. It is clear that recourse actions from cargo insurers. It should also be
this higher premium will be passed on to the cargo borne in mind that, if article 5 of the draft convention
owner through an increased freight charge. The cargo is accepted, the carrier in most cases will be liable for
owner would nevertheless be in need of his cargo in- total loss of the cargo. This implies that he must have
surance on a "warehouse to warehouse" basis in order an insurance protection which covers the maximum
to be sure that he will be compensated in case of loss limitation of a full cargo carried on board the ship. Any
or damage to the goods in transit. Bankers and other amount exceeding the limits laid down in the Visby
credit institutions would also, under the new formula, Rules would lead to excessive exposure particularly for
require a cargo insurance when advancing money under modern ships designed to carry general cargo.
a letter of credit or a documentary proceeding.

The various alternatives put forward seem rather
There would be an increase of recovery actions taken confused, particularly as far as limitation in case of

by cargo insurers against ocean carriers. On the one delay i~ concert,te~. If such a lia!Jility is accepted, it
hand the greater liability of the carrier ought, in theory, should In the OpInIOn of IUMI be lImited to the amount
lead to a reduction of the premium for the cargo in- of freight in all cases where there is no physical loss
surance, but on the other hand it is to be expected that or damage to the cargo. It has to be decided however
this reduction will only be limited due to the costs in- whether freight means the freight for the whole carg~
volved in recovery actions, as it is a weIl-established or for the whole bill of lading or for the cargo delayed.
fact that recovery actions consume time, energy and T~e latter a!tern~ti,:e s.eems to ~e more in conformity
money. The over-all effect would be an increase of wIth a possIble limItatIOn per ktlo of gross weight of
costs for the cargo owner. the goods lost or damaged.

The risk allocation as proposed under the present In discussing the limitation it should also be taken
draft would, in the long run, reduce the over-all capacity into consideration what will be the over-all limit of
of the cargo insurance system by shifting the risk from liability for the sea-carrier under the 1957 Convention.1

the cargo to the carrier. This would no doubt make it
more difficult to assume under the cargo insurance the
very high risks that come under consideration today.

The draft also introduces a liability for delay in
delivery. Though such a liability on a contractual basis
seems to correspond to certain trends in modern trans­
port, IUMI will question whether it is advisable to
introduce a liability for delay in shipping legislation.

If a particular time-limit has not been expressly
agreed upon between the shipper and the carrier, the
application of the formula of "the time which it would
be reasonable to require of a diligent carrier" seems to
lay the way open to litigation. The most complicated
issue in relation to delay, however, will be what kind
of damages should be compensated for. If the problem
of the time-limit is clear, it would be natural to accept
damage to the goods due to delay, which in fact already
is an accepted interpretation of the Hague Rules in
certain countries. What is much more complicated is
the determination of consequential losses due to delay.
If such a liability would be included IUMI strongly
urges that it should be limited to what could reasonably
be foreseen by the carrier as a probable consequence
of the delay.

IUMI holds the view that the main purpose of ship­
ping legislation should be to define as cl~arly as pos­
sible the obligations of the parties to the freIght contract.
This purpose seems to be fulfilled to a higher degree
under the current Hague Rules than it is under the
draft convention. IUMI is thus in favour of maintaining
the present allocation of risks between the carrier and
cargo. For a more extensive argument in ~~is field
reference is made to the IUMI brochure on The Es­
sential Role of Marine Cargo Insurance in Foreign
Trade" which will be published in the next few weeks.
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8 International Convention for the Unification of Certain
Rules relating to the Carriage of Passengers by Sea, Brus­
sels, 29 April 1961.

4 International Convention for the Unification of Certaill!
Rules relating to Carriage of Passenger Luggage by Sea, Brus,..
sels, 27 May 1967.

Ii Athens Convention Relating to the Carriage of Passengers
and their Luggage by Sea, Athens, 13 December 1974.

The ICS view on article 5 remains as stated in the
comments already tabled. Those opposed to reinstate­
ment of the defence of error in navigation at the
UNCTAD Working Group meeting mainly based their
arguments on one of three premises:

ceptable. The UNCTAD Working Group report rec­
ommends that consideration be given to the extent to
which the concept of the carrier might be broadened
to include servants or agents, in the light of the limit
of liability to be inserted in article 6, paragraph 1. It is
submitted that any such consideration should produce
the same result as that arrived at in the UNCITRAL
Working Group and reflected in the draft convention
as the effect of weakening in any way the carriers right
to limit can only have a most serious lowering effect on
the amounts which could be inserted in draft article 6,
paragraph 1. Further it would constitute a shift which
could only be considered as radical, not merely in its
effect on the relative insurance burdens borne by cargo
insurers and carriers liability insurers, but in its effect
on insurance costs. The formula developed through in­
ternational compromise in the 1961 Carriage of Pas­
sengers Convention,S the 1969 Luggage Convention4

and the 1974 Athens Convention on the Carriage of
Passengers and their Luggage5 and incorporated in the
draft Convention on the Limitation of Liability in re­
spect of Maritime Claims cannot be swept aside in rela­
tion to cargo claims without affecting the position with
regard to those conventions.

For these reasons it is strongly urged that article 8
be not amended.

ar~cle dealing with letters of guarantees be deleted.
ThIS does not mean that IUM! favours the use of letters
of ~arantee. On the contrary, IOMI has on many
occasIOns taken a firm attitude against the fraudulent
use of letters of guarantee. Considering however the
very complicated issues in this connexio'n IUMI fears
that the present wording of the paragraphs in question
could lead to difficult litigations. It would therefore be
better not to deal with this question in the convention.

Central Office for International Railway Transport .

International Chamber of Shipping .

CENTRAL OFFICE FOR INTERNATIONAL RAILWAY
TRANSPORT

[Original: French]

We acknowledge receipt of document A/CN.9/109**
of 29 January 1976 entitled "Comments by Govern­
ments and international organizations on the draft con­
vention on the carriage of goods by sea", for which
we thank you warmly.

It is clear from this document that several States
and some international organizations are critical of ar­
ticle 5 of the draft convention, which no longer provides
for "nautical fault", one of the traditional defences
under the law relating to maritime transport. In our
view, it would be unfortunate if the calls for the re­
instatement of that defence were heeded. In the first
place, the omission of that defence, as advocated by
the majority of States concerned, would make it easier
to take account of the necessary legal considerations
concerning the carrier's responsibility; secondly, it would
contribute to the harmonization of laws relating to
transport at the international level.

INTERNATIONAL CHAMBER OF SHIPPING

[Original: English]

The International' Chamber of Shipping1 has read
with interest the report of the UNCTAD Working
Group on International Shipping Legislation2 dealing
with the draft convention on the carriage of goods by
sea prepared by the UNCITRAL Working Group on
International Legislation on Shipping.

ICS has already sent its comments on the draft con­
vention and its views are unchanged.

When commenting on the draft convention, ICS did
not comment on article 8 because it was broadly ac-

* 30 March 1976.
** Reproduced in this volume, part two, IV, 1, supra.
1 Hereinafter abbreviated as ICS.
II TD/B/C.4/ISL/21.

Article 15

With the current world moves to simplification of
shipping documents IUMI feels that there are too many
manda.tory particulars proposed in this article. Only
those Items which are commercially necessary should
be specified in the bill of lading.

Article 17

IUMI suggests that paragraphs 2, 3 and 4 of this
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( 1) The effect of the shift of the insurance burden
resulting from the draft convention would not affect
existing insurance arrangements to an extent which
would be considered as "radical" by the UNCTAD
Committee on Invisibles, Trade and Finance. This is
at the very least debatable.

(2) There is a substantial shift, and, if this were
not so, there would be little point in having a new con­
vention.

(3) If there is a radical shift it will not have an
adverse effect on smaller insurance markets as new
sources of liability insurance will appear. In this con­
nexion it is interesting to note that the UNCTAD
secretariat report on liability and cargo insurance cover
under international multimodal transport operations
(TD/B/AC.15/14, dated 14 January 1976, at para. 76)
states categorically that "the possibility that the in­
surance markets of less developed countries will soon
become suppliers of extensive liability cover to carriers

(especially to ocean carriers) and to MTOs is extremely
remote".

None of these, at times conflicting, views outweighs
the arguments in favour of retention of the defence.
There will clearly be a shift away from cargo insurance
to liability insurance which can only be to the detriment
of cargo insurance markets which are unable to benefit
from any increase in liability insurance. The cumulative
effect of abolition of the existing defences, specific im­
position of liability for delay and change in burden of
proof will certainly bring about an increase in carriers'
costs which will be reflected in higher freight rates. No
significant benefit for anyone has been established. ICS
therefore strongly recommends:

(a) That the defence of error in navigation be re­
instated.

(b) That article 8 be retained as drafted by the
UNCITRAL Working Group.

3. Note by the Secretary-General: comments by Governments and international organizations
on the draft Convention on the Carriage of Goods by Sea (addendum) (A/CN.9/109/Add.2)~

LIBYAN ARAB REPUBLIC

Before making our comments on the text of the draft
Convention article by article, we would like to point
out that the Libyan Arab Republic has not acceded
to the International Convention for the Unification of
Certain Rules relating to Bills of Lading, signed at
Brussels on 25 August 1924, as amended by the Brus­
sels Protocol of 1968. However, the Libyan Arab Re­
public has incorporated the provisions of this Conven­
tion into its own maritime law issued in 1953.

Article 1

A. Paragraph 1 does not indicate that the carrier
should own or rent a vessel in order that he may im­
plement the contract of carriage. This contradicts ar­
ticle 1, paragraph 1, of the Brussels Convention of 1924.

B. Paragraph 2 made reference to the "actual car­
rier", and it defined "actual carrier" as any person to
whom the contracting carrier has entrusted the per­
formance of all or part of the carriage of goods. We
believe that the provisions on "carrier", "contracting
carrier", and "actual carrier" will raise many ambiguities
in determining liability. We are of the opinion that it
would be a better solution to use the term "carrier"
contained in the. Athens Convention relating to the
Carriage of Passengers and their Luggage by Sea, 1974.

C. The definition of consignee in paragraph 3 is
ambiguous and calls for additional details. The definition
fails to clearly indicate according to which regulations
or point of reference a person is entitled to take delivery
of the goods.

"Consignee" could be defined in the same manner as
in the French Act of 31 December 1966 concerning
contracts of leasing of vessels and of maritime carriage.
In this Act, "consignee" is defined as follows: "Con-

* 5 October 1976. The comments reproduced in the present
document were received after the ninth session of UNCITRAL.

signee means a person who is entitled to receive goods
according to the contract of carriage; he is the person
whose name is registered in the bill of lading when it
is nominal, or who presents the bill of lading upon ar­
rival when the bill has been issued to bearer, or the
last endorser when the bill is promissory."

D. Paragraph 4 extends the definition of "goods"
to include live animals and goods carried on deck,
contradicting article 1, paragraph C of the 1924 Brussels
Convention.

We believe that the definition of goods should clearly
include luggage not accompanied by passengers.

E. Paragraph 5 defines "contract of carriage". It
is possible to omit the last phrase of this paragraph,
which reads "where the goods are to be delivered", for
it serves no purpose.

It seems necessary to add "consignee" to the def­
inition of contract of carriage; only the shipper and
the carrier are mentioned in the definition. The con­
signee should be enabled to invoke the contract of
carriage to which he is not a party. If a bill of lading,
which is a document that evidences the goods, did not
exist, the consignee would not be able to exercise the
rights of the shipper unless he was enabled to utilize
them under the provisions of national legislationsrec­
ognizing such right. In most, if not all countries, there
are no such provisions in national legislations; there is
no provision enabling a consignee to exercise the ship­
per's rights.

To avoid recourse to national legislations, it is desir­
able that the International Convention should include a
definition of contract of carriage that establishes the
rights of shippers and carriers and indicates the con­
signee's rights. It is necessary to determine the con­
signee's rights in case there is no bill of lading.

In addition to the foregoing, it should be explicitly
provided that the carrier acquires, under the contract
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of carriage, the right to pursue on behalf of the con­
signee a claim developing from the contract, especially
in reference to the payment of freight charges.

On the basis of the above, the following phrase
should be added to article 1, paragraph 5: "Under this
contract, the consignee shall be entitled to exercise the
shipper's rights and be bound by his obligations."

F. Paragraph 6 defines "bill of lading" as a docu­
ment which evidences a contract for the carriage of
gods by sea and the taking over or loading of the goods
by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of this document.

Actually, this definition needs to be reconsidered, as
it raises questions concerning the following:

1. The bill which the carrier surrenders before load­
ing the goods (bill on fee of loading).

2. Does this definition mean that the commitment
to loading will always fall on the carrier?

3. The text allows the bill of lading to be made
out to the bearer. Some national legislations show a
tendency to abolish "the bill of lading to bearer" (the
new Greek maritime legislation) on the ground that it
is inconsistent with the fact that the bill evidences rights
of financial value. This is why these national legislations
prefer to confine references to nominal bills and promis­
sory bills.

Article 2

A. In paragraph 1 (d) and (e), it is not necessary
to add the phrase "or other document" after "the bill
of lading". It is preferable to mention "the bill of lad­
ing", only to avoid confusion regarding the document
which provides the foundation for the applicability of
the Convention.

B. Paragraph 4. It should be made clear that the
Convention shall not be applicable in case a bill of
lading has been issued on the basis of charter agreement
when the holder of the bill of lading is at the same time
a vessel leaseholder and a party to the agreement.
Jurists throughout the world unanimously agreed on
this principle, on the basis of 1924Brussels Convention
relating to bills of lading.

This paragraph may also raise apprehensions that, as
a result of any endorsement in favour of one of the
shipper's agents, the terms of the agreement might not
be carried out as long as a bill of lading was issued,
because the holder of the bill of lading should not be
the shipper or one of his representatives. Accordingly,
it is preferable to replace the phrase "the holder of the
bill of lading" with the phrase "the non-holder of the
bill of lading in good faith".

Article 4
A. Paragraph 2. We think it proper to add the

phrase "at the port of discharge" after "the consignee",
and to add a new sentence which reads as follows:
"When the goods have been delivered to the consignee
outside the port of discharge, delivery shall be deemed
to have been made at the port of discharge."

B. To be logical, subparagraphs of paragraph 2
should be rearranged in the following order: (c), (a),
(b), instead of the present order.

Article 5

A. It should be understood that "fault in naviga­
tion" is used in the narrow sense of this expression.
Therefore, faults which might occur in "the commercial
administration of the vessel" should be excluded from
the frame of "fault in navigation".

B. Paragraph 4 concerns exemption from liability
in case of fire. We believe that the text should be made
clearer. This paragraph concerns one of the cases set
forth in article 4, paragraph 2, of the 1924 Convention.
The new text is incompatible with the new system of
liability, based on evidence of fault on the part of the
carrier, and has no parallels in other conventions on
carriage. We suggest that the text should read as fol­
lows: "In case of fire, the carrier shall be liable, unless
he proves that the vessel had its own devices for the
prevention of fire, and that when the fire arose, his
servants or agents took reasonable measures to prevent
it or to reduce its effects, unless the claimant proves
the fault or negligence of the carrier, his representatives
or his servants."

C. The inclusion in article 5 of the principle of
liability for delay is considered an essential amendment
of the principles of liability.

D. The measures provided for in article 5, para­
graph 6, may constitute a reason for claim in the case
of general losses when some of the shipped goods are
discarded in order to save the remainder. In this case,
the carrier should remain responsible for participating
in the general loss with respect to the discarded goods.

We suggest the addition of this phrase: "except for
general losses, assistance and rescue".

Article 6

We think that the method of limiting the liability of
the carrier on the basis of parcel or of unit and weight
according to the provisions of the 1968 Protocol is more
efficient than limiting or calculating liability on the basis
of weight only.

It is preferable to opt for a system for limiting liability
in case of delay calculated on the basis of the amount of
the freight charges, rather than to limit liability for delay
in the same way that liability is limited in cases of loss
or damage.

We also suggest that further ways should be estab­
lished to limit the basis of the currency into which the
liability is converted.

Article 8

This article is concerned with the removal of the
right to invoke the limitation of liability in respect of
the carrier or his servants. We think it proper to add
after "the carrier" the phrase "or his servants or rep­
resentatives who act within the limits of their functions".

Article 9

This article deals with goods on deck. To avoid am­
biguity, there is no need to refer to "or other documents
evidencing the contract of carriage". (See comment on
article 2 above.)
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Article 10
A. The entire article should be re-examined within

the framework of the comments presented on article 1
concerning the definition of "carrier". Therefore, the
word "contracting" should be deleted wherever it is
mentioned in the article as well as from the title of the
article.

B. We suggest that the following should be added
to paragraph 3: "Nevertheless, the carrier remains
bound by the obligations and concessions resulting
from such special agreement, the non-fulfilment of
which shall be considered an act or omission on the
part of the carrier according to article 8."

Article 11

A. The same comment about "contracting" applies.
B. Paragraph 2 is utterly unacceptable. To enable

the carrier to exonerate himself from liability for any
damage in delivery caused by events occurring while
the goods are in the charge of the actual carrier con­
tradicts the text of article 10. We think that paragraph 2
of this article should be deleted.

Article 14

The same comment as above about the need to delete
the word "contracting".

Article 16

It seems that the phrase "including any consignee"
is redundant. We think it is preferable to include the
text which is designed to protect others, and which ap­
pears in article 1 of the 1968 Protocol, which amended
article 3, paragraph 4, of the 1924 Convention. This
text reads as follows:

"At any rate, is is not admissible to prove the·
contrary when the bill of lading has been transferred

to a person who did not act in good faith."

Article 17

For the reasons mentioned above in the comment on
article 16, the phrase "including any consignee" should
be deleted from article 17, paragraphs 2, 3 and 4.

Article 19
We think it proper to delete the phrase "if any", be­

cause we are talking about an existing "document of
carriage". Without such a document it is not possible
to make a valid claim concerning the state of the goods
at the time they are handed over to the carrier.

Article 20
We think that the period of one year should be kept,

as prOVided for ip. the 1924 Convention and in many
national legislations. The one-year period also prevents
disputes with the carrier being unresolved for lengthy
periods of time.

Article 21
A. We object to paragraph 2. We think that ar­

ticle 17 of the Athens Convention relating to the Car­
riage of Passengers and their Luggage by Sea, 1974,
contains an acceptable provision. This same comment
applies to article 22, paragraph A (3).

B. The second sentence of paragraph A (2) con­
tradicts article 7 of the 1952 Brussels Convention for
the Unification of Certain Rules relating to the Arrest
of Vessels, to which many States have acceded.

Article 23
It is preferable to refer to "any document of carriage"

after the reference to "bill of lading", because the
phrase "any other document evidencing the contract
of carriage" as mentioned in the text causes duplication
with "the contract of carriage" referred to in the first
line. On the other hand, the phrase "any other docu­
ment of carriage" refers to the cases in which no bill
of lading has been issued.

Article 24
It is our view that this article should be redrafted in

such a way that it does not prejudice the application
of the York-Antwerp Rules concerning general average
settlement.

Article 25
The comment on article 2, paragraph 1, also applies

to paragraph 2 of this article.
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Abbreviations

5. The names of the international organizations
which commented on the draft convention are abbre­
viated as follows:

OCTI

produces the proposed draft text if it involved a modifi­
ca~on of substance. Mere drafting suggestions are
neither reproduced nor described in the analysis; how­
eve,r, the name of the Government or organization
whIch made the drafting suggestion is noted at the end
of .the discu~sion of the. article or paragraph of an
artIcle to which the draftmg suggestion pertained. The
exact nature of the proposal can be ascertained by re­
ference to to the comments of the respondent concerned
appearing in document A/CN.9/109.**

I. Introduction
1. In accordance with a decision of the Commis­

sion taken at its seventh session (13-17 May 1974),
the text of the draft convention on the carriage of goods
by sea adopted by the Working Group on International
Legislation on Shipping at its eighth session (10-21
February 1975) was transmitted to Governments and
interested international organizations for their com­
ments. All comments received by the Secretariat as
at 27 January 1976 are reproduced in document A/
CN.9/109.**

2. At its seventh session, the Commission also re­
quested the Secretariat to prepare an analysis of such
comments for consideration by the Commission at its
ninth session. The present document contains such an
analysis.

3. In compiling the analysis, all comments on a
single article have been collated, and then arranged
according to the paragraphs or subparagraphs of the
article to which the comments refer. Where the com­
ments concerned the article as a whole, and not a par­
ticular paragraph of an article, they were analysed
under the heading "article as a whole". Where ap­
propriate, the analysis of comments under "article as
a whole" contains a summary of the main comments
on that article.

4. Where a proposal for the modification of the
existing text of the draft convention set forth a draft
,text to effect such modification, the analysis only re-

* 25 February 1976.
** Reproduced in this volume, part two, IV, 1, supra.
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6. The comments often refer to certain interna­
tional transport conventions. In the analysis, the titles
of these Conventions are abbreviated as follows:

Brussels Convention International Convention for the
of 1924 Unification of Certain Rules relat­

ing to Bil1s of Lading. Brussels,
25 August 1924. (League of Na­
tions, Treaty Series, Vol. CXX, p.
157; UNCITRAL Register of Texts
of Conventions and Other Instru­
ments Co nc ern i ng International
Trade Law, Vol. II, chap. II)

Brussels' ProtOCol Protocol to amend the International
of 1968 Convention for the Unification of

Certain Rules of Law relating to
Bills of Lading, signed at Brussels
on 25 August 1924. Brussels, 23
February 1968. (UNCITRAL Reg­
ister of Texts oj Conventions and
Other Instruments Concerning In­
ternational Trade Law. Vol. II,
chap. II)

Warsaw Convention Convention for the Unification of
of 1929 Certain Rules relating to Interna­

tional Carriage by Air. Warsaw,
12 October 1929. (League of Na­
tions, Treaty Series, Vol. CXXXVII,
p. 11)

Hague Protocol Protocol to amend the Convention for
of 1955 the Unification of Certain Rules

Relating to International Carriage
by Air, signed at Warsaw on 12 Oc­
tober 1929. The Hague, 28 Septem­
ber 1955. (United Nations, Treaty
Series, vol. 478, p. 371)

Montreal Protocol Montreal Protocol No. 4 to amend
No.4 the Convention for the Unification

of Certain Rules Relating to In­
ternational Carriage by Air signed
at Warsaw on 12 October 1929, as
amended by the Protocol done at
The Hague on 28 September 1955.
Montreal, 25 September 1975.
(ICAO Document 9-148)

CMR Convention Convention on the Contract for the
International Carriage of Goods
by Road. Geneva, 19 May 1956.
(United Nations, Treaty Series, vol.
399, p. 189)

CIM Convention International Convention Concerning
the Carriage of Goods by Rail.
Berne, 25 October 1962. (United
Nations, Treaty Series, vol. 241,
p. 336)

Athens Convention Athens Convention Relating to the
of 1974 Carriage of Passengers and their

Luggage by Sea, 1974. Athens, 13
December 1974. (IMCa document,
Sales No. 75.03.E)

II. Analysis of comments

A. COMMENTS ON THE DRAFT
CONVENTION AS A WHOLE

1. The majority of the respondents who commented
on the draft convention as a whole expressed the
view that its provisions were, in general, acceptable
(Afghanistan, Austria, Belgium, CzechOSlovakia, Den-

mark, Finland, German Democratic Republic, Ger­
many, Federal Reptiblic of, Hungary, Norway, Niger,
Sweden, Ukrainian Soviet Socialist Republic, United
Kingdom of Great Britain and Northern Ireland and
United States of America). With the exception of
Afghanistan, however, all these respondents indicated
that particular problems still existed which were not
resolved by the draft in its present form, and suggested
appropriate solutions to resolve those problems. l

2. The followirig reasons were given by the respon­
dents mentioned above for their general approval of
the draft convention:

(a) That the draft convention as a whole reflected
a balanced and carefully elaborated compromise be­
tween the sometimes conflicting interests of the parties
to a contract for the carriage of goods by sea (Belgium,
Denmark, Finland, Hungary, Norway and Sweden);

(b) That the rules contained in the draft conven-
. tion relating to the issues dealt -with therein were, in
general, an improvement on the corresponding rules
contained in the Brussels Convention of 1924 (Austria,
Belgium, Finland, Germany, Federal Republic of, Nor­
way and United States).

(c) That the provisions of the draft convention
accorded with the international rules regulating the car­
riage of goods by other means of transport, and thus
facilitated the harmonization of rules regulating the in­
ternational carriage of goods (Austria, German Demo­
cratic Republic, Hungary and Sweden).

(d) That the draft convention would facilitate in­
ternational trade both by resolving certain legal prob­
lems currently encountered in the carriage of goods by
sea, and by containing provisions capable of accom­
modating new developments in transport technology
(Afghanistan, German Democratic Republic, Germany,
Federal Republic of and Hungary).

(e) That the draft convention constituted a suitable
basis for the adoption of a new convention regulating
the carriage of goods by sea (Denmark, Norway,
Sweden and United Kingdom).

(f) That in the formulation of the draft convention,
due consideration had been given to the guidelines for
the revision of the Brussels Convention of 1924 set
forth in the resolution dated 15 February 1971 of the
UNCTAD Working Group on International Shipping
Legislation (TD/B/CA/86, annex 1)2 Czechoslo-
vakia). .

3. Some respondents stated their reservations re­
garding the acceptability of the draft convention as the
basis for the formulation of a new convention to replace
the Brussels Convention of 1924, and expressed the
view that a new convention, if it were based on the
provisions of the draft convention, would have an ad­
verse effect on international trade (Netherlands, ICS
and ruMI). Although sometimes expressed in general
terms, the main reservations shared by these respon­
dents concerned the legal regime for the liability of car­
riers established by article 5. These reservations are
noted in the analysis of the comments on that article.

1 These observations are noted below, under the respective
articles of the draft convention to which they pertain. I

2 This resolution is also reproduced in UNCITRAL Year­
boOk, Vot II: 1971, part two, III, annex II.
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B. COMMENTS ON PROVISIONS OF THE DRAFT
CONVENTION

PART 1. GENERAL PROVISIONS

Article 1. Definitions

Article as a whole

1. Mexico proposed that the draft convention con­
tain a definition of "shipper", since the draft conven­
tion already defined the other parties who had a direct
interest in the contract of carriage, i.e. "carrier" or
"contracting carrier" (article 1, para. 1), "actual car­
rier" (article 1, para. 2), and "consignee" (article 1,
para. 3.8 Mexico suggested that the definition of the
term "shipper" could read as follows: " 'Shipper' means
any person who in his own name or in the name of
another, concludes with a carrier a contract for carriage
of goods by sea".

2. The Philippines proposed that the draft con­
vention should also define the term "charterer", par­
ticularly with a view to clarifying whether the term
"carrier" included a "charterer",' The Philippines pro­
posed the following definition of the term "charterer":

"'Charterer' is a person who hires or acquires
the use of a ship or vessel or a portion thereof to
carry goods by sea from one port to another in con­
sideration of payment of freightage, for his account
or for the account of others."

. 3. Czechoslovakia expressed the view that the term
"carriage by sea" should be defined in article 1 in such
a manner that it also covered carriage on inland water­
ways accessible to sea-going vessels.

4. The United States suggested that for the sake of
clarity the draft convention shouJd include the follow­
ing definition of "dangerous goods":

" 'Dangerous goods' means explosives, flammable
goods, or such other goods, in any form or quantity,
which are considered dangerous or hazardous to life,
health or property under international agreements,
the laws or regulations of the flag of the vessel or
the laws or regulations of the country of the port
of loading or port of discharge."

Article 1, paragraph 1
Definition of "carrier" or "contracting carrier"

5. Hungary expressed its agreement with the defini­
tion of "contracting carrier" and approved the distinc­
tion drawn between that term and the term "actual
carrier".

6. Canada and France proposed that the reference
to the "contracting carrier" be deleted. Canada stated
that this reference might lead to a construction placing
more responsibility on freight forwarders (ship's agents)
and might cast doubt on the right of shippers, exercised
often in Canada, to conclude contracts of transport
directly with carriers who will themselves carry the
goods. France noted that deletion of the reference to
"contracting carrier" would correspond to the termi­
nology employed in the Athens Convention of 1974 and
proposed the following language for paragraph 1:

II It may be noted that INSA also suggested that the term
"shipper" be defined, if its proposal to redraft article 1, para. 1
by replacing "shipper" with "cargo disponent" were not adopted.

4 The Federal Republic of Germany proposed that a defini­
tion of the term "charter-party" be included in article 2, para. 4.
See the discussion below of comments on article 2, para. 4.
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" 'Carrier' means any person by whom or in whose
name a contract for carriage of goods by sea has
been concluded with the shipper, whether the carriage
is in fact performed by the carrier or by an actual
carrier."

7. The Philippines proposed that "carrier" should
be defined separately from "contracting carrier" and
"actual carrier" and that the term "carrier" could be
defined as follows:

"'Carrier' is a person who, for compensation,
agrees to undertake to carry goods by sea."
8. Sierra Leone noted the necessity for clarifying

whether the term "carrier" also covered agents of the
carrier, since the present language of the definition
seemed to imply that agents were in fact covered.

9. The United States proposed that the phrase "in
whose name" be replaced in this paragraph by the
phrase "by whose authority", in order to make it clear
that a person acting on behalf of a "carrier" or "con­
tracting carrier" in concluding a contract of carriage
must have been authorized to act in such manner.

1O. Since on occasion a consignee may conclude a
contract of carriage by booking ship's space, INSA
suggested that the term "shipper" be replaced by the
term "cargo disponent".

Article 1, paragraph 2

Definition of "actual carrier"

11. Hungary expressed its agreement with the de­
finition of "actual carrier" and with the distinction
drawn between that term and the term "contracting
carrier".

12. Canada proposed deletion of the definition of
"actual carrier" on the ground that the legal conse­
quences of a carrier's entrusting to another person the
actual carriage of the goods in whole or in part should
be left to national law and commercial practice.

13. The Netherlands proposed that "actual carrier"
be defined as "the owner of the ship carrying the goods",
in order to facilitate identification of the "actual car­
rier", particularly in cases where there was a chain of
consecutive time-and/or voyage charters or where
the contracting carrier arranged with a third person the
transport of the goods and that person retained yet
another person to actually carry the goods.

14. As a consequence of its proposal to delete from
paragraph 1 the reference to "contracting carrier",
France proposed the following language for the defini­
tion of "actual carrier":

" 'Actual carrier' means any person to whom the
carrier has entrusted the performance of all or part
of the contract for carriage of goods."

Article 1, paragraph 3

Definition of "consignee"

15. The Philippines proposed that the definition of
"consignee" be completed bya specific reference to
the grounds on which such person was "entitled to take
delivery of the goods", so as to exclude a sheriff taking
delivery of the goods under a court order. The Philip­
pines proposed the following wording:
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"'Consignee' means the person who, under the
terms of the contract of carriage or the bill of lading,
is entitled to take delivery of the goods."

16. France proposed that the definition should be
made more complete and precise, and suggested the
following definition based on the 1966 French law on
charter-parties and contracts for carriage by sea:

"'Consignee' means the person entitled to take
delivery of the goods by virtue of the contract of
carriage; it is the person whose name is indicated in
the bill of lading when the biB of lading is made out
to a named person, the person who presents the bill
of lading on the arrival [of the goods] when the bill
of lading is made out to bearer, and the last endorsee
when the bill of lading is made out to order."

17. Canada was of the view that the term "con­
signee" should cover both persons who were in a posi­
tion to surrender the bill of lading and persons who,
possibly on some other basis, were "entitled to take
delivery of the goods". The following definition was
proposed:

" 'Consignee' means the person named in a bill of
lading or the endorsee thereof or the person entitled
to take delivery of the goods."

Article 1, paragraph 4

Definition of "goods"

18. The Union of Soviet Socialist Republics, the
Byelorussian Soviet Socialist Republic and Canada pro­
posed that the words "including live animals" be de­
leted from the definition on the ground that they were
unnecessary. The USSR stated that such a reference was
superfluous in the light of article 5, paragraph 5, of the
draft convention, which governed in detail the liability
of carriers in connexion with the carriage of live an­
imals. ICS advocated an express provision excluding
live animals from the definition of "goods" and, con­
sequently, from the coverage of the draft convention.
In the view of ICS, carriers may only be willing to
undertake carriage of live animals on the basis of special
contracts that recognize the unique problems inherent
in the transport of live animals. Finland reserved its
position as to whether live animals should be considered
as "goods" for the purpose of the draft convention.

19. The Netherlands, Canada and ICS advocated
modification of the definition of the term "goods" so
that passenger luggage, covered by the Athens Con­
vention of 1974, was expressly excluded. The United
Kingdom expressed its support for a definition under
which "goods" also included luggage not accompanying
passengers, since this type of shipment did not fall
within the scope of the Athens Convention of 1974.

20. Japan proposed that the definition of "goods"
should not extend either to packaging or to containers
and similar articles of transport. Several respondents
(Canada, Japan as an alternative suggestion, and INSA)
expressed the view that only durable, marketable, re­
usable packaging such as containers should be con­
sidered as "goods"; they noted that the carrier should
not be held liable under the draft convention for the
wear and tear of other types of packaging, which could
occur even in the absence of any damage to the packed

goods. In this connexion, Canada proposed the fol­
lowing definition: 1i

"'Goods' means anything to be carried under a
contract of carriage, excluding passenger luggage,
and where the goods are consolidated in a container,
pallet or similar article of transport, such article of
transport."

INSA suggested the following definition:
" 'Goods' means any kind of goods, including live

animals; where the goods are consolidated in a con­
tainer, pallet or similar durable article of transport
or packing, such article of transport or packing if
supplied by the shipper, is meant as 'goods'."
21. The Philippines proposed that the words "if

supplied by the shipper" be deleted from the definition,
since packaging should be considered as forming part
of the "goods" regardless of who had supplied it.

22. The Niger suggested that, if the definition of
"goods" contained in article 1, paragraph 4, were re­
tained, provisions should be added specifying that in
respect of the calculation of freight charges for goods
shipped in containers the deadweight of such containers
should be excluded.

Drafting suggestions

23. Suggestions of a drafting nature regarding the
text of article 1, paragraph 4 were made by the Philip­
pines, and by OCTI concerning only the French text.
Article 1, paragraph 5

Definition of "contract of carriage"

24. Finland expressed agreement with the definition
of "contract of carriage", whereby the draft convention
would apply also in cases where no bill of lading was
issued. Canada, however, proposed a redraft of the
definition under which the term "contract of carriage"
would only cover "a contract evidenced by a bill of
lJading".6

25. The Byelorussian SSR, the Ukrainian SSR and
the USSR proposed that the paragraph should require
that a "contract of carriage" be in writing.

26. France proposed that the definition be com­
pleted so as to state that "by virtue of this contract,
the consignee may exercise the rights of the shipper
and be subject to his obligations". It was noted that
in the absence of such a provision, in a case where no
bill of lading was issued, the legal position of the con­
signee depended on the differing rules in national laws.

27. ICS proposed that the definition should ex­
clude certain special contracts that were usually nego­
tiated "at arms' length", such as volume contracts and
contracts for the shipment of personal effects, vehicles
and experimental cargo. ICS noted that in the latter
category of cases it was difficult to establish valuation
for insurance purposes by the carrier, and that, there-

Ii This text also reflects the comments by Canada on this
paragraph, referred to at paras. 18 and 19 above.

6 The full text of the Canadian redraft of article 1, para. 5,
which also included the proposals mentioned at paras. 29, 30
and 32 below, reads as follows:

.. 'Contract of carriage' means a contract evidenced by a
bill of lading whereby a carrier agrees with a shipper to
carry goods by water, against payment of freight, from one
place to another."
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8 As an alternative, the United States proposed leaving the
definition of "bill of lading" as it now reads but making it
clear in the record that a straight bill of lading was "a docu­
ment other than a bill of lading [issued] to evidence a contract
of carriage" covered by article 18 of the draft convention.

Article 2. Scope of application

1. The two main questions dealt with in the com-
ments on this article were: .

(a) The scope of application of the new conven­
tion, and

(b) Whether parties should have the power to ex­
clude its applicability in appropriate cases.

(a) Scope of application

(i) Summary of comments

2. Many respondents approved of the scope of ap­
plication as currently defined by this article. However,
some respondents noted that to restrict the application
of the new convention to carriage of goods "between
ports" might make the convention inapplicable in cases
where the carriage of goods began or ended at a place
other than a port, e.g. when multimodal transport was
involved. The majority of respondents who commented
on the exclusion of charter-parties from the scope of
application of the draft convention approved such ex­
clusion, and suggested the addition of language de­
signed to ensure that the draft convention would 110t
apply to a bill of lading issued by a carrier pursuant
to a charter-party when the holder of such a bill of
lading was either the charterer or an agent of the
charterer.

(ii) Specific comments

3. Hungary and IUMI approved the scope of ap­
plication of the draft convention as defined in article 2
for the following reasons:

(a) The scope of application is wider than that of
the Brussels Convention of 1924 and is clearly defined
(Hungary);

(b) The criteria regulating the scope of application
conform in principle with those employed in other in­
ternational transport conventions (lUM!).

4. Canada stated that in general,
(i) It was opposed to a broadening of the scope

of application of the convention into areas
of national jurisdiction;

(ii) The convention should apply to the carriage
of all goods by sea; and

(iii) The word "port" should be replaced by the
word "place" wherever it appeared in the ar­
ticle.

7 See also the discussion of comments by INSA at para. 10
above.

fore, the best course was to let the shipper decide on be delivered to the order of a named person, or to
the amount of protection he needed in the contract and order, or to bearer, constitutes such a condition."8
through insurance coverage. 35. The Philippines proposed that, at the end of

28. The United States expressed the view that the the first sentence of the paragraph, the words "against
phrase "specified goods from one port to another where surrender of the document" be replaced by the words
the goods are to be delivered" should be deleted since "to the consignee", since in cases when the bill of lading
it cast doubt on whether the definition of "contract of was lost the carrier may deliver the goods to the con-
carriage" covered instances where the goods were not signee against a signed receipt and/or against a bond
"specified" or were to be transported by the carrier be- indemnifying the carrier for any possible liability for
yond the port of discharge. wrongful delivery. .

29. Canada proposed that in the definition the term
"port" be replaced by "place", and the Netherlands that
"port" be replaced by "port or place". The Netherlands
stated that the modification it proposed was intended to
ensure that the definition of "contract of carriage" cov­
ered those cases where, although the main part of the
performance under the contract took place on sea, some
part of the performance was to occur on inland water­
ways.

30. Canada, the Philippines and the United King­
dom proposed that the phrase "where the goods are to
be delivered" should be deleted. The United Kingdom
held that the phrase was superfluous, while the Philip­
pines observed that a "contract of carriage" may have
as its object the exposition, rather than the delivery of
goods. .

31. INSA favoured replacement of the term "ship­
per" by the term "cargo disponent", since it was not
always the shipper who concluded the contract of car­
riage.7

Drafting suggestions

32. Suggestions of a drafting nature were made by
Canada and the Philippines.

Article 1, paragraph 6
Definitions of "bill of lading"

33. Canada stated that the definition of "bill of
lading" should show that the bill of lading served at
the same time as a receipt for goods shipped, as a docu­
ment of title and as evidence of the contract of carriage
in the absence of a formal contract of carriage. Accord­
ingly, and to stress that the contract of carriage and the
bill of lading were different, Canada suggested the fol­
lowing definition:

" 'Bill of lading' means a document of title, a re­
ceipt for goods and a document which evidences the
contract of carriage."
34. The United States noted that the present defini­

tion might exclude a straight bill of lading, which was
a non-negotiable document that did not have to be
surrendered upon delivery of the goods. The United
States proposed the following definition to ensure that
it covered straight bills of lading:

"'Bill of lading' means a document which evi­
dences a contract for the carriage of goods by sea
and the taking over or loading of the goods by the
carrier, and by which the carrier undertakes to deliver
the goods. The bill of lading may include a condition
to deliver only against a surrender of the document.
A provision in the document that the goods are to



Article 2, paragraph 1
Introductory clause of the paragraph
9. Finland and Hungary approved the application

of the Convention to all contracts for the carriage of
goods by sea, including contracts which were not evi­
denced by bills of lading.

10. Australia stated that the provisions regarding
the scope of application should be clarified to ensure

(b) Power to exclude the Convention

(i) Summary of comments

7. Some respondents accepted the mandatory ap­
plication of the Convention under this article to all
contracts for the carriage of goods by sea. Others ex­
pressed the view that the Convention should manda­
torily apply only where a bill of lading or other docu­
ment of title was issued; if no bill of lading was issued,
the parties should be given the power to exclude the
application of the Convention under specified circum­
stances.

(ii) Specific comments
8. Japan, the United Kingdom and ICS expressed

the view that the mandatory application of the Con­
vention to all contracts for the carriage of goods by sea
was undesirable. They noted that there were cases, such
as volume contracts, shipments of goods of no com­
mercial value and of special or experimental cargoes,
where the shipper neither needed nor desired the pro­
tection afforded by the Convention, and where it would
be appropriate to allow parties to exclude the applica­
tion of the Convention. The United Kingdom and ICS
suggested that this result might be achieved by:

(i) The addition to this article of paragraph (a)
set forth below (the United Kingdom);

(ii) The addition to this article of both paragraphs
(a) and (b) setforth below (lCS):

"(a) Where a bill of lading or similar document
of title is not issued, the parties may expressly agree
that the Convention shall not apply, provided that a
document evidencing the contract is issued and a
statement of the stipulation is endorsed on such docu­
ment and signed by the shipper."

"(b ) For -the purposes of this article, contracts
for the carriage of certain quantity of goods over a
certain period of time shall be deemed to be charter­
parties."

268 Yearbook of the United Nations Commission on International Trade Law, 1976, Volume VII

5. IUMI noted that the Convention would be given that the Convention applied to the sea-leg of a multi-
the scope of application defined by article 2 only in the modal transport of cargo, and not merely to conven-
courts of States parties to the Convention; the courts tional port to port carriage.
of non-Contracting States would not be bound by the 11. Canada suggested that the opening words of
provisions of the Convention. this paragraph should be redrafted as follows:

6. Japan observed that the scope of application of "This Convention shall apply to all contracts of
the draft Convention was wider than that of the Brussels carriage by water between places in two different
Convention of 1924 as modified by the Brussels Pro- if "
tocol of 1968. Conflicts of application could therefore states· ...
arise between a State party to the new convention and 12. The Philippines suggested the deletion of the
a State party to the Brussels Convention of 1924 as word "two", since carriage of goods by sea may involve
modified by the Protocol of 1968. It suggested that ap- ports in more than two States.
propriate provisions should be included in the final Subparagraph (c)
clauses of the new Convention to eliminate such con-
flicts. 13. Canada considered this subparagraph unneces-

sary in the light of subparagraph (b) of this article and
suggested its deletion.

Subparagraphs (d) and (e)

14. In conformity with its proposal that "contract
of carriage" be defined in article 1, paragraph 5 as a
contract evidenced by a bill of lading, Canada suggested
that:

(i) The words "or other document evidencing the
contract of carriage" be deleted from subpara­
graphs (d)and (e) of this paragraph. Under the
Canadian proposal the bill of lading would be
the primary document evidencing the contract
of carriage, and the terms in the bill of lading
would prevail over any contradictory terms
found in other documents of transport (e.g.,
mates receipts and dock receipts).

(ii) Subparagraph (e) should be redrafted as fol­
lows:

" (e) The bill of lading provides that this Con­
vention or the legislation of any State giving effect
to it are to govern the contract of carriage."
15. The Federal Republic of Germany proposed

that subparagraph (d) be deleted. Since the Convention
applied to all contracts for the carriage of goods by sea,
irrespective of whether a bill of lading or other docu­
ment evidencing the contract of carriage was issued,
the applicability of the Convention should not depend
on the place where a bill of lading or other document
evidencing a contract of carriage was issued.

Drafting suggestion
16. A suggestion of a drafting nature, affecting

only the French text of article 2, paragraph 1, was made
by France.

Article 2, paragraph 2
17. Czechoslovakia proposed that the term "actual

carrier" should be added after "carrier" since, under
the definitions contained in article 1, the term "carrier"
did not cover the "actual carrier".

18. Canada observed that, if the nationality of the
ship and of the persons listed in paragraph 1 had no
relevance to the applicability of that paragraph, such
nationality should also have no relevance to the ap­
plicability of any of the other provisioris of the draft
convention. Since this paragraph might be considered
as suggesting that nationality was a factor in determining
the applicability of other provisions of. the draft con­
vention, Canada proposed that it should be deleted.
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Article 2J paragraph 3
19. Canada stated that this paragraph was accept­

able.
20. INSA proposed that this paragraph should be

deleted because:
(a) It was clear that a State would have the power

conferred by the paragraph even if the paragraph were
deleted, and

(b) It was inappropriate to include it in a draft
Convention which regulated the international, com­
mercial carriage of goods by sea.
Article 2 J paragraph 4

Exclusion of the charterer and his agents from the
scope of the term "holder of the bill of lading"
21. The Byelorussian SSR, the Netherlands, the

USSR and ICS proposed that the second sentence of
this paragraph should be modified to exclude expressly
the application of the draft Convention to a bill of
lading issued by a carrier pursuant to a charter-party
where the holder of the bill of lading was the charterer.
It was noted that in such a case the bill of lading did
not govern the relations between charterer and carrier
(Netherlands), and might be issued only as a receipt
under the charter-party (ICS). It was proposed that the
following words should be added at the end of the
second sentence of the paragraph to secure this result:

(a) "Not being the charterer" (Netherlands and
ICS).

(b ) "Unless such holder is a charterer" (Byelorus­
sian SSR).

(c) "If he (the holder of the bill of lading) is not
the charterer" (USSR).

22. France observed that the term "holder of the
bill of lading" should not cover the charterer or his
agents and proposed that this term should be replaced
by the term "third party holding in good faith".

Other comments

23. The German Democratic Republic observed
that while the title of the draft convention suggested
that it applied to all carriage of goods by sea, charter­
parties were expressly excluded by this paragraph from
its scope of application. The German Democratic Re­
public suggested that this inconsistency should be elim­
inated by bringing charter-parties within the scope of
application of the draft convention.

24. Canada noted that the term charter-party was
not defined. The Federal Republic of Germany pro­
posed that the language of the first sentence of the
paragraph might be modified to incorporate a definition
of a charter-party as follows:

"The provisions of this Convention shall not be
applicable to contracts by which the carrier assumes
the obligation to let the carrying capacity of a dis­
tinct vessel wholly or partially for a distinct time
(time-charter) or for one or several distinct voyages
(voyage-charter )at the disposal of the shipper."

25. Canada observed that it was not unknown for
the charterer to be also the shipper and the consignee,
and this created conflict of interest situations;

26. France expressed concern that the present word­
ing of paragraph 4 could lead to the result that, by
means of an endorsement of a bill of lading issued
pursuant to a charter-party in favour of an agent of a
shipper, the provisions of the charter-party could be
made not subject to challenge.

Article 3. Interpretation of the Convention

1. Canada noted that this article was modelled on
article 7 of the Convention on the Limitation Period
in the International Sale of Goods and stated that it
had no objection to the inclusion of this article.

PART II. LIABILITY OF THE CARRIER

Article 4. Period of responsibility

Article as a whole

1. The chief issue which concerned the respondents
who commented on this article was whether the exten­
sion under ·this article of the period of responsibility of
the carrier for the goods beyond the period of responsi­
bility specified under the Brussels Convention of 1924
was justified. Most respondents approved of this exten­
sion. However, the view was also expressed that the
exact points of time at which carrier responsibility be­
gan and ended under this article needed clarification.

2. It was also observed that provisions should be
added to the article relieving the carrier of responsibility
during any period of time when, at the port of loading,
he was legally required to place the goods in the custody
of a third person (e.g. an authority certifying weight
or quality). .

3. Finland, the German Democratic Republic, Hun­
gary, Sweden, eMI and IUMI approved of the exten­
sion of the period of carrier responsibility under this
article as compared with the period under article 1 (e)
of the Brussels Convention of 1924. The following
reasons were given:

(a) The extended period of responsibility con­
formed with the period of responsibility stipulated under
international conventions dealing with the carriage of
goods by other means of transport (Hungary and CMI)
and with the practice developing in certain liner trades
(ruM!);

(b) The period of responsibility established in the
Brussels Convention of 1942 had adverse consequences
for the shipper, since damage to goods often took place
when the goods were in the charge of the carrier before
their loading or after their discharge (German Demo­
cratic Republic and Hungary);

(c) In the liner trade in particular, goods were
often in the charge of the carrier before loading or after
discharge, and there was at present considerable un­
certainty regarding the extent of carrier liability for loss
or damage occurring during these periods (CMI);

(d) Such extension accorded with a suggestion
made in the resolution on bills of lading adopted at
the second session of the UNCTAD Working Group on
International Shipping Legislation (Czechoslovakia).

4. ICS expressed disagreement with the extension
of the period of carrier responsibility on the following
grounds:
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Article 4, paragraph 3

12. Canada proposed that the meaning given un­
der this paragraph to the terms. '~carrier" and "con­
signee" should be modified by redrafting the paragraph
as follows:

"In paragraphs 1 and 2 of this article, reference
to the carrier or the consignee shall include the ser­
vant or agent of the carrier or consignee, respec-
tively.'" . .

9 For a fuller explanation of the possible adverse' effects of
a transfer of the insurance burden, see the analysis of com­
ments on this issue under article S.

Article 4, paragraphs 1 and 2

7. The United States, eMI and ICS noted that un­
der paragraph 1 and 2 ,the carrier was responsible for
the entire period that elapsed between his first taking
over the goods and their delivery. In relation to delivery,
it was noted that, if the law or regulations applicable
at the port of discharge required that the goods be
handed over to an authority or other third party, the
responsibility of the carrier would, under subpara­
graph 2 (c), terminate upon the handing over of the
goods to such authority or other third party. However,
the article did not relieve the carrier from responsibility
if, in the course of loading, the Jawor regulations ap­
plicable at the port of loading required that the goods
be handed over to such an authority or other third
party for some purpose (e.g. for checking their weight
or quantity).

8. The following proposals were made for modi­
fying the introductory language of paragraph 2 so as to
relieve the carrier from responsibility for the period
during which the goods were in the custody of such
third party.

(a) "For the purpose of paragraph 1 of this ar­
ticle, the carrier shall be deemed to be in charge of
the goods from the time the carrier has taken over the
goods from the shipper or any third party, including
an authority having custody or control of the goods,
until the time the carrier has delivered the goods:" (the
United States).

(b) "For· the purpose of paragraph 1 the carrier
shall be presumed, in the absence of evidence to the
contrary, to be in charge of the goods from the time he

. ~e;z) The extensio~ o~ the period of carrier respon- has taken them into his custody within the port area
slbilIty would result m msurance being taken out by until he has delivered them:" (ICS).
the carrier, and not by the cargo owner as under the
Brussels Convention of 1924, against the risks incurred 9. The Byelorussian SSR and the USSR observed
during the additional periods of carrier responsibility. that the words "at the port of loading" appearing in
This transfer of the insurance burden would lead to paragraph 1 created uncertainty as to the period of
increased transportation costs and would adversely carrier responsibility in cases where the carrier had
affect the interests of the cargo owner;9 taken over the goods not at the port of loading but at

(b) The change in the period of responsibility s0!Ue other place (e.g. inland) or at a port of trans-
would result in a state of uncertainty as to the extent of shIpment. They proposed that this uncertainty could be
carrier liability, leading to expensive litigation; re~oved by de~eting the words "at the port of loading,

dunng the carnage and at the port of discharge" from
(c) As a result of the state of uncertainty as to the paragraph 1, leaving the period in which the goods are

extent of carrier liability, a prudent cargo-owner would m the charge of the carrier to be defined solely by
continue to insure his goods as if the period of carrier paragraph 2.
responsibility under the Brussels Convention of 1924
remained in force. Since the carrier would also take 10. The United Kingdom stated that subparagraph 2
out insurance for the additional periods during which (a) . did not adequately provide for cases where the
he was made responsible under this article, the goods carner. had undertaken to deliver the goods outside
would be doubly insured, and this would lead to in- the port of .discharge. Under the present wording, it
creased transport costs. was .un~~rtam whether. the dt:aft convention regulated

the ~abillty of the carner dunng transit from the port
5. Canada approved of the fact that under this ar- of ~Ischarge to .t~~ place of final delivery. In order to

tiele the carrier was denied the power to vary his pe- aVOId t~e poss!billty. of conflict with other transport
riod of responsibility. conv~ntIons which mIght also apply to this stage of the

Drafting suggestion transIt, and to grant the parties the ,power to agree as
to the extent of liability, the United Kingdom proposed

6. The Philippines made a drafting proposal regard- the following modification to subparagraph (a):
ing the title of this article.

"(a) By handing over the goods to the con-
signee at the port of discharge. Where the goods are
handed over to the consignee outside the port of
discharge delivery shall be deemed to have taken
place at the port of discharge."

11. Canada proposed that the provisions of para­
graphs 1 and 2 could be clarified or amplified as fol­
lows:

(a) The commencement of the period of carrier
responsibili!y could be clarified by adopting the follow­
mg as the mtroductory language of paragraph 2:

"For the purposes of paragraph 1 of this article,
a carrier s~all be deemed to be i,n control of the goods
from the tIme he takes possessIOn of the goods until
he has delivered the goods:";
(b) Su~paragr~ph 2 (b) shoul~ be olarified by

defimng delivery, m the cases therem mentioned, in
more specific terms. Under its present wording, the
subparagraph would permit the insertion of terms in the
contract overriding subparagraph (a) by defining de­
livery in terms other than the handing over of goods to
the consignee;

(c) The words "this paragraph applies mutatis
,mutandis to the receipt of the goods by the carrier"
should be added to paragraph 2.



10 The position of IUMI is set forth"in detail in a brochure
entitled "The Essential Role of Marine Cargo Insurance in
Foreign Trade" published by JUMI in October 1975.

11 The draft text by ICS, reproduced at para. 12, below, was
also designed to retain the defence of "fire" as found in the
Brussels Convention of 1924 and to ,ease the general-burden
of proof placed on camers. .

(b) The USSR proposed that article 5 should re­
tain the exemption for "error in navigation" by em­
ploying the following language:

"The carrier shall be relieved of liability for loss
of or damage to goods or delay in delivery if he
proves that they have been caused by an 'error in
navigation'."; , ,
(c) INSA proposed that article:, be redrafted so

that it would provide for
"... Exoneration of the cat'rierfrom liability for the
loss of, or damage to, the goods or delay in their
delivery resulting from err~rs, itf navigation, unless
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Article 5. General rules (on the liability of the carrier) that the long list of exemptions from liability in article 4,
Article as a whole paragraph 2 of the Brussels Convention of 1924 need

not be retained, and that, in particular, the defence of
1. Respondents were agreed that article 5, which fault "in the management of the ship" could be deleted.

lays down the basic rules regarding the liability of the Only IUMI favoured the retention without change of
carrier, constituted the most important change from the allocation of risks as contained in the Brussels Con-
the provisions of the Brussels Convention of 1924 vention of 1924.10 The CMI/ICC Working Group stated
covering this issue. that it opposed the increased allocation of the risks

Support for article 5 of sea transport to the carrier under article 5, unless
it was clear that the draft convention would be as

2. Several respondents while not addressing them- widely ratified as the Brussels Convention of 1924,
selves specifically to article 5, noted that the draft con- since otherwise there would be forum shopping and
vention was an acceptable and workable compromise dis .
that took into account the interests of both shippers recurrent putes concernmg jurisdiction and applicable
and carriers, and the technological advances in the law. Criticisms directed at specific points in the legal
carriage of goods by sea (Austria, Czechoslovakia, regime established by article 5 are discussed at para-
German Democratic Republic, Norway and United graphs 9 through 17 below.
States). A. Defence of "error in navigation"

3. Several respondents stated that they accepted the 9. Several Governments and organizations advo-
compromise that article 5 represented as to the aUoca- cated that article 5 retain for the carrier the exemption
tion of the risks of carriage and the burden of proof from liability based on "error in navigation", found in
between the carrier and the cargo interests, since they article 4, paragraph 2 (a) of the Brussels Convention of
recognized that the draft convention could only attain 1924 (Belgium, Netherlands, United Kingdom, USSR,
wide acceptance by means of such a carefully worked CMI, CMI/ICC Working Group, ICS and INSA).
out compromise (Denmark, Finland, Hungary and They noted that their concern extended only to "errors
Sweden). in navigation" taken in a strict sense and that they did

4. It was noted that the rules on carrier liability not favour retention of the more general defence of
in article 5 were in closer harmony with the interna- "error in the management of the ship". The Federal
tional legal regimes established for other international Republic of Germany and Japan stated that deletion of
modes of transport than the provisions in the Brussels the traditional defences, such as "error in navigation"
Convention of 1924 had been, and that therefore the and "fire", should be re-examined carefully, particularly
adoption of article 5 would facilitate the development with a view to ascertaining that no increase would re-
of uniform rules for international multimodal transport sult in the over-all transportation costs borne by ship-
(Federal Republic of Germany, Sweden and CMI/ICC pers.
Working Group). 10. The United Kingdom, the USSR, ICSll and

5. Several respondents expressed their support for INSA proposed draft texts, to be incorporated ;.jn ar-
the general principle for burden of proof in article 5, ticle 5, preserving for carriers the defence of "error in

nl h d 'd navigation": "whereby the carrier, u ess e presente eVI ence to ,.
the contrary, was presumed to be liable for loss of or (a) The United Kingdom proposed the addition
damage to the goods in his charge, as well as for delay to article 5 of the following new paragraph 2 bis:
in delivery (France, Hungary and Mexico). "Notwithstanding the provisions of paragraph 1,

6. Nevertheless, certain concerns were voiced by provided the carrier has taken all measul'esthat could
some of the respondents supporting article 5 regarding reasonably be required he shall not be liable for loss,
particular effects of the compromise: damage or expense resulting from errors in naviga-

'b Id tion"', '(a) Denmark noted that a heaVIer urden wou
now be placed on carriers;

(b) Finland noted that article 5 would lead to in­
creased insurance by carriers against liability (Protec­
tion and Indemnity insurance) and that there was no
P and I insurance industry in Finland;

(c) Sweden noted that it favoured the compromise
incorporated in article 5, even though it was likely to
result in an over-all increase in transportation costs in
the range of 0.5 per cent to I per cent of the freight
charges.

7. Australia noted its reservation in respect of the
provisions of article 5, since it was in the process of
examining the economic consequences of these pro­
visions,

Criticisms of article 5
8. There was virtual unanimity, even among re­

spondents criticizing t!Je allocation .of the ~ks o~ car­
riage between the carner and cargo Interests In article 5,
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it is proved that such loss of, or damage to, the goods
or delay in their delivery resulted from the fault of
the carrier himself."
B. Defence of "fire"

11. Belgium, the Federal Republic of Germany, the
Netherlands, CMI, CMI/ICC Working Group and ICS
favoured retention of the "fire defence" found in ar­
ticle 4, paragraph 2 (b) of the Brussels Convention of
1924, whereby the carrier was exonerated from liability
if the loss or damage arose from "fire, unless caused
by the actual fault or privity of the carrier". These
respondents expressed concern over the increased bur­
den of risk placed on carriers as a consequence of the
modified defence of "fire" in article 5, paragraph 4 of
the draft Convention.

12. ICS proposed that the following text should re­
place article 5, paragraph 1, in order to preserve for
carriers the traditional defences of "error in navigation"
and "fire", as well as to eas~ the burden of proof placed
on carriers:

"1. The carrier shall be liable for loss, damage
or expense resulting from loss or damage to the
goods, if the occurrence which caused the loss or
damage took place while the goods were in his charge,
as defined in article 4, and was due to the negligence
of the carrier, his servants or agents.

"Negligence of the carrier or his servants or agents
shall be presumed unless the contrary is proved if
the damage or loss arose from or in connexion with
shipwreck, collision, stranding or explosion or from
defect in the ship.

"2. Notwithstanding the provisions of paragraph 1
of this article the carrier shall not be responsible for
loss, damage or expense resulting from any neglect
or default in the navigation of the ship, or from fire,
unless it is proved that the ocurrence giving arise to
such loss, or damage, or expense has been caused
by the actual fault or privity of the carrier."

C. Delay in delivery
13. ICS and IUMI expressed their opposition to

the provisions in article 5 holding carriers liable for
losses, damages and expenses due to delay in delivery.
IUMI argued that the establishment of mandatory (i.e.
non-contractual) liability of carriers for delay would
lead to considerable litigation, because of the vagueness
of the definition of "delay in delivery" in article 5,
paragraph 2, i.e. non-delivery "within the time which
it would be reasonable to require of a diligent carrier,
having regard to the circumstances of the case" and
the difficulty of .deciding on the kinds of damages re­
sulting from delay for which the carrier is to be held
liable.

14. It may be noted that the redraft of article 5,
paargraph 1, proposed by ICS and reproduced at para­
graph 12, above, calls for the deletion of all references
to "delay in delivery" in article 5, including the deletion
of the present article 5, paragraph 2, defining the term
"delay in delivery".

D. Burden of proof placed on carriers

15. Some respondents voiced their concern that the
general burden of proof rule in article 5, presuming the
liability of the carrier unless evidence to the contrary

was provided, tended toward the imposition of strict
liability on the carrier and that the test in article 5,
paragraph 1 for determining whether the carrier met
his burden ("... unless the carrier proves that he, his
servants and agents took all measures that could reason­
ably be required to avoid the occurrence and its con­
sequences") would probably give rise to a great deal
of litigation (CMI, ICS, INSA, IUMI and OCTI).

16. CMI proposed that if article 5 were adopted,
an express provision should be added stating that car­
rier liability would only be based on fault or negligence.
ICS proposed a redraft of paragraph 1 of article 5,
modifying the substance of the burden of proof rule,
as well as stating that carrier liability was based on
negligence and preserving for the carrier the defences
of "error in navigation" and "fire".12

17. INSA and OCT! accepted the basis for the
burden of proof rule found in article 5, Le. that to
be exonerated from liability the carrier must prove that
he, his servants and agents had not been negligent.
However, in their view, the focus of the rule should be
on whether the carrier, his servants and agents took
all reasonably required measures "to avoid the loss,
damage or expense", since this was what the carrier
would be held liable for if he failed to carry his burden
of proof. For this reason, INSA proposed that the clause
describing the burden of proof placed on the carrier
should read "unless the carrier proves that he, his ser­
vants or agents took all measures that could reasonably
be required to avoid such loss, damage or expense",
noting that this wording was modelled on articles 18
and 20 of the Warsaw Convention of 1929. Similarly,
OCTI proposed that the following sentence be added to
article 5, paragraph 1:

"The carrier shall be relieved of his liability if
he proves that he, his servants and agents took all
measures that could reasonably be required to avoid
the loss, damage or expense."

E. Possible harmful consequences

18. Critics of article 5, while noting that precise
economic and statistical data would only become avail­
able after the convention had been in force for some
time, stated that adoption of article 5 would be likely
to lead to some or all of the following consequences:

( a ) The increased liability imposed on carriers
would force them to take out increased liability insur­
ance (P and I insurance), which would be reflected
in increased freight costs (Germany, Federal Republic
of, Japan, Netherlands, United Kingdom, USSR, CMI,
ICS, INSA and IUMI);

(b) Total transportation costs of shippers would
increase, as cargo insurance rates would decrease only
to a considerably lesser extent than the increase in the
rates for the carrier's liability insurance, because of the
cost of recovery actions against the carrier or his liability
insurer and the legal uncertainties resulting from the
reallocation of risks between carriers and cargo interests
(Germany, Federal Republic of, Japan, Netherlands,
Sweden, United Kingdom, CMI, CMI/ICC Working
Group, ICS and IUMI);

12 The text of this proposal by yeS is reproduced at para. 12
above. .
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(c) Cargo interests would still take out cargo in­
surance as they preferred to deal with and be reim­
bursed by their own insurers directly (Germany, ~ed­

eral Republic of, Netherlands, Sweden and Umted
Kingdom) or for complete protection "warehouse to
warehouse" (IUMI);

(d) Under article 5 the shipper was in effect obli­
gated to take out insurance coverage through the car­
rier because the carrier would protect himself against
his 'increased liability through additional liability in­
surance the cost of which he would include in the
freight ~harge; it would be preferable if the shipper
could decide whether to take out cargo insurance and
if yes, how much coverage, at what cost and from
which cargo insurer (Belgium, Germany, Federal Re­
public of, Netherlands, United Kingdom, and CMI/ICC
Working Group);

(e) Article 5 would not, by removing e.g. the de­
fence of "error in navigation", cause carriers to be more
careful in their handling of cargo, as the danger of loss
or damage to the carrier's own property was already a
sufficient deterrent (Netherlands, CMI/ICC Working
Group and ICS);

(f) The shift from cargo insurance to liability in­
surance of carriers was likely to hurt the nascent cargo
insurance industries in many countries, particularly since
carrier liability insurance was concentrated in a small
number of maritime countries (Germany, Federal Re­
public of, Netherlands, United Kingdom, CMI and
ICS);

(g) Article 5 did not take into ac~ount the spe~ial

conditions of carriage of goods by sea, I.e. the operatlOn
of ships without continuous effective control by the
shipowner over the captain, the crew and others servic­
ing the ship (Belgium, Japan and INSA).

Proposed additions to article 5

19. Canada suggested that the convention provide
that the rights and liabilities of carriers also be extend~d

to their servants and agents. The German Democr~tIc

Republic proposed that a general m.le .be added ~aking

carriers liable for the acts and omisslOns of theIr ser­
vants and agents.

20. Canada noted that it had no objection to the
expanded definition of the term "goods" in article 1,
paragraph 4 of the draft conventi<;lD, which incl~ded
"live animals". Canada was of the VIew, howeyer, that
the carrier be required to provide a proper ShIp and to
exercise proper care for the goods".

Article 5, paragraph 1

21. Most comments directed specifically at the p~o­

visions contained in this paragraph were concerned WIth
the following issues:

d "(a) Use of the terms "l~ss, . a~~ge or expense
to describe the extent of carner habIhty;

(b) The provision that "the carrier shall be lia­
ble . . . if the occurrence which caused the loss,. da~­
age or delay took place while the goods were 10 hIS
charge ...";

(c) The part~cula; 'J?~oblems"conne~ted ~ith "the
imposition of carner liabilIty for delay 10 delivery .

Kinds of damage for which carrier is liable

22. Several respondents noted that practical difficul­
ties were likely to arise, on account of the terminology
employed and the distinctions drawn, from the phrase
"the carrier shall be liable for loss, damage or expense
resulting from loss of or damage to the goods, as well
as from delay in delivery, ..." (Belgium, Canada,
Netherlands, United Kingdom).

23. The United Kingdom observed that the distinc­
tion drawn between carrier liability for loss of or dam­
age to the goods and for delay in delivery (in article 5,
paragraph 1, and in alternatives B, D and E in article 6)
would complicate both the settlement of claims and
recovery actions.

24. In order to establish a uniform terminology
for the convention and to clarify that carrier liability ex­
tended both to physical loss of or damage to the goods
and to any consequential financial loss, Canada sug­
gested that the phrase at the beginning of paragraph 1
be recast as follows: "the carrier shall be liable for loss
of or damage to the goods as well as expense arising
from such loss or damage ..."18

25. With a view to preserving the terminology em­
ployed in the Brussels Convention of 1924 and con­
forming to the corresponding provisions in other inter­
national transport conventions, Belgium proposed that
paragraph 1 of article 5 should commence: "The carrier
shall be liable for any loss or damage to the goods and
for any harm (loss, damage or expense) resulting from
delay in delivery ...".14 Similarly, the Netherlands pro­
posed the following language based on article 17 of the
CMR Convention: "The carrier shall be liable for loss
of or damage to the goods as well as for delay in
delivery ...".

Carrier liable if occurrence causing the loss, damage
or delay took place while goods were in his charge

26. Canada, INSA and OCTI expressed doubts re-
garding the prov:ision il! paragraph 1 of arti~le 5 mak­
ing the carner lIable "if the occurrence WhICh caused
the loss, damage or delay took place while the. goo~s
were in his charge". It was noted that sometImes It
would prove difficult to determine when a particular
occurrence took place, or which one of a number of
occurrences "caused the loss, damage or delay".

27. INSA proposed that the reference to "the oc­
currence which caused the loss, damage or delay" be
deleted, so that only the time at which the loss, da:nage
or expense was incurred would be relevant. Accord1Ogly,
INSA proposed that article 5, paragraph 1 commence
as follows:

"The carrier shall be liable for loss, damage or
expense resulting from the loss of or damage to the
goods as well as from delay in delivery which took
place 'while the goods were in his charge ..."15

13 Canada also suggested, inter alia, that carrier liability
for "delay in delivery" be dealt with in a separate paragraph;
see discussion and draft proposed by Canada at para. 31,
below. . . h

14 Belgium also suggested a consequentIal draftmg c ange
in the French text of the paragraph.

11, INSA further proposed an amendment of article 5, para. 1
as to the burden of proof placed on carriers in order to exoner­
ate themselves from liability. See the discussion above on
article 5 as a whole, at para. 17.
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19 It may be noted that Canada advocated the addition of
a general rule to the convention whereby the rights and liabil­
ities of carriers were also extended to their servants and agents
(see discussion above of proposed additions to article 5, at
para. 20).

20 This reference is to the new paragraph proposed by Canada
to deal with carrier liability for delay in delivery (see the
discussion above ,on article 5, para. 1, at para. 31).

"2. When it is proved that the loss (of) or dam­
age to the goods occurred during carriage, it may be
presumed, failing proof to the contrary, that the oc­
currence which caused the loss or damage took place
while the goods were in the charge of the carrier as
defined in article 4."18

16 Canada further proposed that liability for delay in delivery
be dealt with in a separate paragraph and that the time at
which the delay took place should not as such be decisive in
the determination of carrier liability for delay in delivery.
See the discussion at para. 31 below.

170CTI further proposed at this point an amendment of
article 5, para. 1, as to the burden of proof placed on carriers
in order to exonerate themselves from liability. See the discus­
sion above on article 5 as a whole, at para. 17.

18 OCTI proposed the following prima facie evidence rule
as an alternative, in case its suggestion, discussed at para. 29
above, were not adopted:

"When it is proved that the loss (of) or damage to the
goods occurred during the carriage or that there was a delay
in a delivery, it may be presumed, failing proof to the con­
trary, that the occurrence which caused the loss, damage
or delay took place while the goods were in the charge of
the carrier as defined in article 4."

28. Canada also proposed the elimination, in ar- Carrier liability for delay in delivery
ticle 5, pargraph 1, of the reference to "the occurrence
which caused the loss, damage or delay", but proposed 31. Canada proposed that the liability of carriers
further that the time at which loss, damage or expense for delay in delivery should be dealt with in a separate
was incurred should be relevant only in cases where paragraph of article 5, specifying the types of damage
there was loss of or damage to the goods: resulting from delay in delivery for which carriers would

be held liable and laying down a special rule for the
"The carrier shall be liable for loss of or damage exoneration of carriers from liability:

to the goods as well as expense arising from such . "2. The carrier shall be liable for delay in de-
loss or damage if such loss or damage occurred while hvery of the gooqs as well as expense arising from
the goods were in his control ..."16 such delay unless the carrier proves that he took all
29. ocrl was of the view that the reference in measures reasonably necessary to avoid the delay".

article 5, paragraph 1 to "the occurrence which caused 32. CMI, while favouring the imposition of carrier
the loss, damage or delay" should be limited to instances liability for delay in delivery, stated that compensation
of loss of or damage to the goods. OCT! stated that on this ground should be limited to direct and reason-
otherwise cargo interests would have serious practical able losses that the carrier could reasonably have fore-
problems in trying to establish the particular "occur- seen at the time he concluded the contract of carriage.
renee" that caused a delay in delivery. Furthermore, IUMI, opposed to the creation of carrier liability for
in cases where the delay in delivery was caused by an delay in delivery, noted that if such liability were in-
occurrence prior to the time the carrier took charge of cluded in the new convention, it should be limited to
the goods, the carrier could still exonerate himself from losses that the carrier could reasonably foresee as prob-
liability by showing that he, his servants and agents able consequences of the delay in delivery.
had taken all reasonably required preventive measures. Other comments

30. Since, in most cases, where goods are lost or 33. Austria noted expressly its support for the gen-
damaged during their transport, the occurrence causing eral burden of proof rule contained in this paragraph.
such loss or damage also takes place in the course of
such transport, ocrI further proposed that a presump- 34. Canada and Sierra Leone noted that if the def-
tion to this effect be incorporated in a new paragraph 2 inition of "carrier" in article 1, paragraph 1, encom-
of article 5. OCTI explained that in the rare case where passed the servants and agents of the carrier, then there
the occurrence causing the loss of or damage to the was no need to refer to them in article 5, paragraph 1.19

goods did not take place during the carriage, it was Drafting suggestions
reasonable to place the burden of proving this fact
(Le. to rebut the above presumption) on the carrier 35. Suggestions of a drafting nature were made by
rather than on the cargo interests who were not in a Canada, and by OCTI affecting only the French text
position to know the details of the carriage. The draft of this paragraph.
text proposed by OCT! reads as follows: Article 5, paragraph 2

"1. The carrier shall be liable for loss, damage 36. Canada proposed that this paragraph should be
or expense resulting from loss of or damage to goods, redrafted so as to clarify whether or not it encompassed
if the occurrence which caused the loss or damage frustration of the contract of carriage by an extended
took place while the goods were in his charge as delay in the delivery of the goods, and so as to add a
defined in article 4; he shall also be liable for loss, special rule covering cases where the location of the
damage or expense resulting from delay in delivery. delayed goods was known.

" 17 37. Canada and IUMI expressed their concern that
the definition of "delay in delivery" in terms of non­
delivery "within the time which it would be reasonable
to require of a diligent carrier, having regard to the
circumstances of the case", would, in the absence of an
agreement in writing regarding the time of delivery, lead
to litigation. Canada proposed the following new text
for this paragraph:

"3. For the purpose of paragraph 220 of this ar­
ticle, delay in delivery occurs when the goods have
not been delivered at the place of discharge in ac­
cordance with the provisions of the contract of car­
riage within the time specified therein."
38. INSA stated that this paragraph should make

it clear that the carrier was permitted to call at ports
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en route to take on or discharge cargo without incurring
liability for delay in the delivery of the goods of any
particular shipper. INSA therefore proposed that the
following sentence be added at the end of article 5,
paragraph 2:

"The term 'delay' does not include the time used
during voyage for loading or discharging the goods."

Article 5, paragraph 3

39. Canada stated that the paragraph was accept­
able. Nigeria suggested that the person entitled to take
delivery of the goods should be able to treat the goods
as lost only after the delay in delivery amounted to 90
days, instead of 60 days as now provided for in this
paragraph.

40. ICS proposed the addition of the following
sentence at the end of this paragraph, in order to deal
with the special case where, although the goods could
not be delivered within a period of 60 days after the
due date for delivery, their whereabouts were known
to the carrier:

"If at the expiry of the 60 days the carrier can
establish the whereabouts of the goods, a further
period of 60 days shall elapse before the person en­
titled may treat the goods as 108t."21
41. Japan proposed the addition of a provision,

requiring the person who had treated the goods as lost
pursuant to this paragraph to give to the carrier any
necessary assistance to dispose of the goods on reason­
able terms if it should subsequently turn out that the
goods were not in fact lost.

Article 5, paragraph 4

42. The comments on this paragraph fell into one
of the following general categories:

(a) Some respondents accepted the paragraph as
constituting part of the over-all compromise on ~arrier
liability incorporated in article 5 (Denmark, Fmland,
Hungary and Sweden) ;22

(b) The basic principle in this paragraph, that the
carrier is liable only if "the claimant proves that the
fire arose due to fault or negligence on the part of the
carrier his servants or agents", was, by implication,
accept~d by Canada, the German Democratic Republic
and OCTI when they only proposed modifications of
this paragraph not affecting this basic principle;

(c) Some respondents favoured retention of the
defence of "fire" found in the Brussels Convention of
1924 (Belgium, Germany, Federal Republic of, Nether­
lands, CMI, CMIjICC Working Group, ICS and
IUMI);23

21 It may be noted that Canada, while finding article 5,
para. 3 acceptable, suggested that the special case of non­
delivered goods whose whereabouts. were kn0v:'n s~ould ,?e
dealt with in the paragraph of article 5, defimng delay In

delivery". See the discussion above on article 5, para. 2, at
para. 36. .

22 The comments accepting the article 5 compromtse as to
the allocation of risks between carrier and shipping interests
are considered in the discussion above on article 5 as a whole,
at paras. 3-4. "ft "d f

23 The comments advocating retention of the re .e ence
in the Brussels Convention of 1924 for the exon~ratIon of
carriers from liability are considered in the diSCUSSIOn above
on article 5 as a whole, at paras. 11-12.

(d) Some respondents took the view that carrier
liability for fire should be governed by the general rule
in article 5, paragraph 1 (Austria, Czechoslovakia and
Mexico) or by a modified article 5, paragraph 4, plac­
ing the basic burden of proof on the carrier (France,
Nigeria, Philippines and Sierra Leone),

Inclusion of carrier liability for fire in the general
rule on carrier liability in article 5

43. Criticism of article 5, paragraph 4, focused
on the special burden of proof rule contained therein,
whereunder the carrier is held liable for loss or damage
from fire only if "the claimant proves that the fire arose
due to fault or negligence on the part of the carrier,
his servants or agents". Several respondents noted that
thus rule placed an excessive burden on shippers and
consignees which they would generally find impossible
to meet in practice, since they were not aboard the
ship at the time of the fire and could not know when
and how the fire developed (Austria, Czechoslovakia,
France, Mexico and Nigeria). It was further noted that
the carrier knew and had control over the events that
occurred on board the ship, and that therefore it would
be more equitable to require that in order to be ex­
onerated from liability for loss or damage from fire
the carrier had the burden of proving that due care
had been exercised (Austria, Mexico, Nigeria, Philip­
pines and Sierra Leone).

44. Accordingly, Austria, Czechoslovakia and Mex­
ico proposed that this paragraph be deleted and that
carrier liability for fire should be governed by the
general rule in article 5, paragraph 1, stating that to
be freed from liability the carrier had the burden of
proving "that he, his servants and agents took all mea­
sures that could reasonably be required to avoid the
occurrence and its consequences."

45. In the same vein, though not suggesting dele­
tion of article 5, paragraph 4, Nigeria and Sierra Leone
proposed its amendment so that, in the case of fire,
the carrier had the burden of proving that due care had
been exercised by him, his servants and agents. Sim­
ilarly, the Philippines proposed that this paragraph read
as follows:

"In case of fire, the carrier shall be liable unless
he proves that he, his servants or agents took all
necessary measures to prevent the fire."
46. France proposed retention of the basic com­

promise incorporated in article 5, paragraph 4, as to
the burden of proof, with the addition, however, of a
provision requiring the carrier to show that the ship
was properly equipped for fire prevention and that all
necessary steps were taken to avoid the fire and to
reduce its consequences. France proposed the following
wording for article 5, paragraph 4:

"In case of fire the carrier shall be liable, unless
he proves that the ship had appropriate means ?f
averting it and that, when the fire occurred, he, hIS
servants and agents took all reasonable measures to
avert it or to limit its consequences, except where
the claimant proves the fault or negligence of the
carrier, his agents or servants."

Other comments
47. Canada proposed that the opening phrase of

the paragraph should read: "In case of damage, loss
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or delay caused by fire," instead of "In case of fire",
since the carrier incurred liability for fire only if loss
of or damage to the goods, or delay in delivery, oc­
curred as a consequence of the fire. In order to stress
that this paragraph constituted an exception to the
general rule on burden of proof found in article 5,
paragraph 1, OCT! proposed the modification of the
opening phrase in paragraph 4 to read "In case of fire,
the carrier shall only be liable ...".

48. The German Democratic Republic suggested
consideration of the addition in this paragraph of a
reference to the "actual carrier".
Article 5, paragraph 5

49. The Byelorussian SSR, Canada and the USSR
proposed the deletion of this paragraph. They were of
the view that the paragraph was unnecessary, since in
cases where there was loss, damage or delay during
the carriage of live animals attributable to the "special
risks inherent in that kind of carriage," the carrier would
be freed from liability pursuant to the general rule in
article 5, paragraph 1, as the carrier would be able
to prove "that he, his servants and agents took all meas­
ures that could reasonably be required to avoid the
occurrence and its consequences". However, Canada
proposed the addition of a provision to article 5, para­
graph 1, requiring that the carrier furnish a ship prop­
erly equipped to carry the particular cargo and that
he exercise due care for the goods.

50. Hungary proposed deletion of the second sen­
tence in this paragraph, which establishes a special
burden of proof rule and presumption regarding carrier
liability for loss, damage or delay in the carriage of
live animals. Thus, although paragraph 5 would still
relieve the carrier from liability if the loss, damage or
delay resulted from the special risks inherent in the
carriage of live animals, the carrier would bear the
burden of establishing this fact under the general burden
of proof rule in article 5, paragraph 1.

51. INSA proposed modifying the second sentence
of paragraph 5 so that if the carrier proved compliance
with special instructions given by the shipper concern­
ing the live animals, it would then be presumed that any
loss, damage or delay in the delivery of the live an­
imals was due to the "special risks inherent in that kind
of carriage" and that therefore the carrier was not liable.
Paragraph 5 as modified by INSA reads as follows:

"With respect to live animals, the carrier shall be
relieved of his liability where the loss, damage or
delay in delivery results from any special risks in­
herent in that kind of carriage. When the carrier
proves that he has complied with any special instruc­
tions given him by the shipper respecting the animals,
it shall be presumed that the loss, damage or delay
in delivery was so caused unless there is proof that
all or a part of the loss, damage or delay in delivery
resulted from fault or negligence on the part of the
carrier, his servants or agents."
52. While ICS was of the view that the Convention

should not regulate the carriage of live animals,24 it
proposed that in case the Convention did cover the car­
riage of live animals, article 5, paragraph 5 should be
reworded as follows:

24 See the discussion above on article 1, para. 4, at para. 18.

"The carrier shall be relieved of his liability for
live animals if loss or damage results from:

"(a) Any special instructions, or lack thereof,
given by the shipper;

" (b) Special risks inherent in the carriage of
animals. It shall be presumed in the absence of evi­
dence to the contrary that any loss or damage resulted
from these special risks. "25
Drafting suggestion

53. OCTI proposed a drafting change affecting only
the French text of the paragraph.

Article 5, paragraph 6

54. The comments on this paragraph were con­
cerned primarily with the provision that the carrier was
only freed from liability for "reasonable measures to
save property at sea" and with the effect of the para­
graph on the possible obligation of the carrier to make
a general average contribution.

Carrier exemption from liability for "reasonable
measures to save property at sea

55. The Byelorussian SSR, Canada, the Ukrainian
SSR, the USSR and INSA expressed reservations re­
garding the rule in this paragraph exonerating carriers
from liability only for "reasonable measures" taken to
save property at sea. They stressed that there would be
serious practical difficulties in endeavouring to deter­
mine whether particular measures taken at sea were or
were not "reasonable", with the consequence that the
issue would often be litigated.

56. The USSR and INSA noted that, at the time
he decided upon the measures to be taken, the master
of a cargo vessel would often not know whether he
would be saving lives or only property. INSA observed
further that it was only after the rescue operation was
completed that the value of the cargo risked by the
carrier could be compared with the value of the prop­
erty saved. The Byelorussian SSR and the USSR stated
that this provision would have an adverse effect on com­
pliance by masters of cargo vessels with the traditional
rules of navigation calling for assistance to ships in
distress.

57. The Byelorussian SSR and the Ukrainian SSR
noted the need for clearly delineating the criteria that
were to be used to determine whether a measure taken
to save property at sea was "reasonable" for the purpose
of article 5, paragraph 6. INSA proposed that the word
"reasonable" be deleted from this paragraph. INSA
further proposed, as a less preferable alternative, that
in order to recover, the shipper or the consignee should
be required under this paragraph to prove that the mea­
sures taken by the carrier to save property at sea were
"deliberately unreasonable", and proposed the follow­
ing wording:

"The carrier shall not be liable for loss, damage
or delay in delivery resulting from measures to save
life and from measures to save property at sea if

25 It may be noted that the redraft of article 5, para. 5
suggested by ICS makes no reference to carrier liability for
delay in delivery. For the position of ICS opposing the im­
position of carrier liability for delay in delivery, see the dis­
cussion above on article 5 as a whole, at paras. 13-14.
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there is no proof that in salving the property the
carrier acted deliberately unreasonably."
58. ICS proposed that under paragraph 6 the car­

rier should also be exempted from liability for the con­
sequences of labour disputes and of delay, resulting from
time taken to provide needed medical attention for ill
or injured persons on board the cargo ship, even if their
lives were not in danger. ICS recommended that ar­
ticle 5, paragraph 6 should read as follows:

"The carrier shall not be liable for loss, damage
or delay resulting from:

"(a) Measures to save life or preserve health;
"(b) Reasonable measures to save property at

sea;
"(c) Labour disputes."

Effect on general average or salvage contribution by
carrier
59. The United Kingdom observed that the present

wording of paragraph 6 seemed to free the carrier from
his obligation to make a contribution in general aver­
age or salvage when the type of loss or damage to the
cargo interests for which the carrier was normally
obligated to make a contribution in general average or
salvage resulted from "measures to save life" or "reason­
able measures to save property at sea". To make it
clear that in such a case the carrier remained bound to
make the appropriate general average or salvage con­
tribution, the United Kingdom proposed that this para­
graph should commence:

"The carrier shall not be liable, except in general
average and salvage, for loss, damage ..."
60. Sierra Leone stated that the convention should

contain a provision ensuring that shippers and consig­
nees were protected against the consequences of general
average acts by carriers. It noted that such mandatory
protection in the convention was preferable to leaving
to the terms of the contract of carriage or to national
law the possible obligation of the carrier to contribute
in general average.

Drafting suggestion ,
61. The United States suggested a drafting change

for this paragraph.

Article 5, paragraph 7

62. The Federal Republic of Germany proposed the
deletion of this paragraph, since it was of the view that
specific international agreements, such as the 1910
Brussels Convention on Collisions,26 or the principles
of the ,applicable national law should govern the inter­
relationship of claims that the cargo interests may have
against the carrier under this Convention and of claims
that they may have against other persons.

Drafting suggestions

63. Suggestions of a drafting nature regarding the
text of article 5, paragraph 7 were made by Canada,
aItd by OCTI affecting only the French text of this
paragraph.

26 International Convention for the Unification of Certain
Rules of Law with respect to Collisions between Vessels,
Brussels, 23 September 1910.

Article 6. Limits of liability

Article as a whole

1. The majority of respondents preferred formula­
tion of the limits on the liability of carriers in terms of
the single criterion of the weight of the goods (i.e.
alternatives A and B) rather than in terms of the dual
criteria of weight and "package or other shipping unit"
(alternatives C, D and E). Among respondents pre­
ferring alternative A .or B, the majority preferred al­
ternative A, and among respondents preferring alter­
native C, D or E, the majority preferred alternative D.

2. Some respondents observed that a final choice
among the alternatives could not be made until the
monetary 'amounts for the limits of liability had been
determined.

3. Many respondents proposed that the monetary
limits of liability should be defined in terms of the
special drawing rights of the International Monetary
Fund, rather than in terms of "gold francs".

A ltemative A
4. Denmark, Finland, Fiji, Hungary,27 Norway,

Sweden28 and the United Kingdom expressed a prefer­
ence for alternative A, for the following reasons:

(a) The method contained in alternative A was
simple (Denmark, Finland and the United Kingdom),
particularly in that it established the same limits for all
cases of carrier liability, including liability for delay
(Hungary and the United Kingdom), and specified
only the single criterion of weight for setting the limit
(United Kingdom) ;

(b) The criterion of weight for setting the limit
had been adopted in certain other transport conventions,
i.e., the CIM, CMR and Warsaw Conventions. Its
adoption in the convention would lead to uniformity,
and lessen difficulties in formulating uniform rules for
combined transport (Norway and Sweden);

(c) The additional criterion of the "package or
other shipping unit" for setting the limit contained in
alternatives C, D and E was unclear, and had been given
differing interpretations in national laws and judicial de­
cisions (Norway and Sweden). The criterion of weight
gave rise to fewer disputes (Fiji);

(d) The criterion of "package or other shipping
unit" could produce differing, unexpected and arbitrary
limits of liability in respect of the same consignment of
goods depending on the way the goods were packed
(Finland, Norway and Sweden), and in many countries
the application of this criterion to goods carried in con­
tainers was still unsettled (Norway);

(e) The objection that adoption of the criterion of
weight would result in the shipper or consignee of cargo
with low weight but high value receiving inadequate
compensation could be met by:

(i) The insurance of such goods (Finland); or
(ii) A provision such as article 10 (3) of the draft

TCM convention29 which reads as follows:
"The minimum gross weight of such goods
shall be deemed to be ... kilos." (Norway);

27 Hungary expressed an equal preference .for alternative C.
28 Sweden expressed a second preference for alternative B.
29 E/CONP.59/17.
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33 Hungary expressed an equal preference for alternative A.
34 The preference by the United States was expressed in

the light of its belief that the majority of States .favoured al­
ternative D.

30 The German Democratic Republic was of the view that
the rules contained in alternative B should be supplemented
by the rule contained in alternative C, para. 2 (a) which pro­
vides for the case where a container, pallet or similar article of
transport is used to consolidate goods.

31 Japan also expressed a preference for alternative E.
32 The first choice of Sweden was alternative A.

(I) Inquiries among interested commercial circles under subparagraph (a). The following new text of
in Scandinavia had shown that adoption of the criterion subparagraph (b) was proposed:
of weight for setting the limits of carrier liability would
resolve most problems connected with damage to gen- "(b) The liability of the carrier for delay in
eral cargo, and that the increase in price to be paid in delivery according to the provisions of article 5 shall
the form of insurance would be negligible (Norway). not, in the case of loss or damage other than that

Alternative B :fci~Ct~ in subparagraph (a), exceed double the

5. Austria, the German Democratic Republic,so 10. OCTI observed that the French text of para-
JapanS1 and OcrI expressed a preference for alter- graph (a) of alternative B was more detailed than the
native B, for the following reasons: ~orresponding English text, and suggested that the Eng-
. (a) The limit of carrier liability for delay in de- hsh text should be redrafted to accord with the French

lIvery should in general be less than the limit in the text, as follows:
case of liability for loss of or damage to goods, and "1. (a). The liability of the carrier for loss,
alternative B provided a separate and appropriate limit damage or expense resulting from loss or damage to
for delay in delivery (Austria and OCT!); the goods according ..."

(b) Adoption of alternative B, and the criterion Alternative C
of weight contained therein, would be in harmony with
other transport conventions, e.g. the CIM and CMR 11. Hungary expressed a preference for alternative
Conventions (Austria and OCTI); C,S3 for the reason that this alternative established the

same limits for all cases of carrier liability, including
(c) Adoption of the single criterion of weight for liability for delay in delivery.

setting the limits of liability was simple and practical
(Japan); 12. Mexico noted that alternative C gave rise to

problems in the calculation of the limits of liability.
(d) If the criterion of "package or other shipping

unit" was used for setting the limits of liability, the Alternative D
limit of liability could vary depending on the number 13. The Byelorussian SSR, France, the Federal Re-
of shipping units within which a consignment of goods public of Germany, the Ukrainian SSR, the USSR the
was packed (Austria); United States,S4 and INSA expressed a preferenc~ for

(e) The objection that adoption of the criterion alternative D. In regard to the two variants for the
of weight would result in the shipper or consignee of limit of liability under subparagraph (b) of this alter-
cargo with low weight but high value receiving in- native, the United States preferred variant Y, and the
adequate compensation could be met by the incorpora- other respondents mentioned above preferred variant X.
tion of a provision under which the shipper could ex- 14. The following reasons were given for the pre-
clude the limits of liability by declaring the nature and ference of alternative D: -
value of the goods (e.g. as under article 4, para. 5, (a) Adoption of the criterion of weight alone did
of the Brussels Convention of 1924) (Japan). not produce satisfactory results (France). If the mone-

6. France observed that, despite its preference for tary limit per kilo of gross weight of the goods lost or
alternative D, it would have no serious objection to damaged were fixed at a comparatively low figure,
the adoption of alternative B, if it appeared that the shippers or consignees of cargo of high value but low
majority favoured a method of defining the limits of weight would receive inadequate compensation (Ger-
liability solely by reference to the criterion of weight. many, Federal Republic of, and INSA). If the mone-
It noted that alternative B was acceptable since it con- tary limit were fixed at a high figure, liability would be
tained a special limitation in regard to liability for delay unlimited in the case of low value cargoes. The adop-
defined by reference to the freight. tion of dual criteria, such as in alternative D, produced

7. On the issue as to whether the limit of carrier fairer results (INSA);
liability for delay under subparagraph (b) should be (b) By adopting dual criteria for setting the limits
the freight or double the freight, Austria observed that of liability, alternative D maintained the compromise
there were precedents for both, and that therefore achieved by article 2 of the Brussels Protocol of 1968
either limit would be acceptable. between the adoption of the criteria of weight alone

(as in certain conventions regulating other modes of
8. Sweden noted that its second choice was alter- transport) and the adoption of the criterion of package

native B.S2 or unit (as in article 4, para. 5, of the Brussels Con-
9. OCTI proposed that subparagraph (b) of al- vention of 1924) (France). The dual criteria also re-

ternative B should be redrafted in order to clarify that suited in more equitable compensation being awarded
the limit of liability set under that subparagraph did where cargo was lost or damaged, since both the weight
not apply to cases of loss of or damage to the goods of the cargo and the value of the units of cargo could
occasioned by delay; all cases of loss of or damage to be relied on by claimants (INSA);
the goods would be covered solely by the limit set (c) Alternative D was preferable to alternative C

in that it set a special limit for carrier liability for delay
in delivery defined by reference to the freight (France
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and INSA). The limit of liability for delay should be
based on principles different from those on which the
limit of liability for loss of or damage to the goods was
based (INSA).

15. The Federal Republic of Germany observed
that its preference for alternative D was based on the as­
sumption that the monetary limit per kilo to be adopted
would not be very much higher than the 30 francs
Poincare specified in article 2 (a) of the Brussels Pro­
tocolof 1968. It noted that, ,although alternative A was
preferable on the grounds of its simplicity, it would be
acceptable only if a much higher monetary limit per
kilo was adopted. Since no final choice of a method of
limitation could be made until the monetary limits had
been determined, and since the monetary limits were
likely to be finally determined only at the diplomatic
conference which would consider the draft convention,
the Federal Republic of Germany suggested that all
the alternatives should be retained in the draft and
placed before the diplomatic conference.

16. INSA made the following proposals in regard
to paragraph 1 (a) of alternative D:

(a) The language should be modified in order to
clarify whether, when some packages or shipping units
of different weight in the same consignment were lost
or damaged, in determining the limits of liability ac­
count should be taken separately of each package or
unit, or only of the aggregate of the goods lost or
damaged;

(b) The words "his servants or agents" should be
added after the word "carrier" in order to extend the
limits of liability to the servants and agents of the
carrier acting within the scope of their duties.

17. Mexico noted that alternative D gave rise to
problems in the calculation of the limits of liability.

Alternative E
18. Japan,85 Mexico and Sierra Leone expressed

a preference for alternative E.
19. Mexico gave the following reasons for its pre­

ference:
(a) The provisions contained in this alternative

were, in contrast to those contained in alternative A,
comprehensive; and

(b) Unlike the provisions of alternatives C and D,
the provisions contained in this alternative did not
give rise to difficulties in the calculation of the actual
amounts of liability.

Paragraphs applying to all alternatives under article 6

Definition ot limits in terms ot special drawing rights

20. Belgium, Denmark, Fiji, Finland, Germany,
Federal Republic of, the Netherlands, Norway and
Sweden proposed that the monetary ~imits o~ lia1?ility
should be defined in terms of the speCial drawmg fights
of the International Monetary Fund, and not in terms
of "gold francs" as was currently the case. Belgium,
the Federal Republic of Germany, Sweden and the In­
ternational Civil Aviation Organization (lCAO) drew
attention to the fact that article VI of the Montreal
Protocol No.4 to amend the Warsaw Convention of

35 Japan also expressed a preference for alternative B.

1929 defined the limits of liability of the air carrier in
terms of special drawing rights. ICAO also noted that
the Montreal ProtOCol No. 4 permitted States not mem­
bers of the International Monetary Fund to declare that
the limit of liability was to be fixed in terms of Poincare
francs. It was noted that definition in terms of special
drawing rights would have the following advantages:

(a) It would prevent fluctuations in the monetary
limits of liability arising from fluctuations in the price
of gold (Fiji and Norway);

(b) It would prevent difficulties arising from the
disappearance of an official gold price, the working of
the unit of account as a numeraire, and the calculation
of exchange rates in the absence of official parties (the
Netherlands) .

Definition of limits in terms of "gold francs"

21. Hungary and the Philippines approved the def­
inition of the monetary limits of liability in terms of
"gold francs" as defined in these paragraphs. Hungary
observed that definition in such terms eliminated the
effect of inflation in reducing the limits of liability.

Conversion of the unit of value into national currency

22. The following proposals were made in regard
to the rules for converting the "gold franc" into a na­
tional currency:

(a) Fiji proposed that the conversion of the "gold
franc" into a national currency should be made on the
basis of the official value of that currency in relation
to the "gold franc" as at the time the loss occurred.
If the conversion were made, as under the rule set
forth at present, on the date of a judgement or arbitral
award, delays in legal or arbitration proceedings would
affect the amount recoverable;

(b) The German Democratic Republic proposed
that this paragraph should be redrafted in order to cover
the case where a dispute as to loss or damage did not
proceed to litigation or arbitration, but was settled
between the parties. The following text was proposed
for this purpose:

"The amount referred to in paragraph 1 of this
article shall be converted into the national currency
of the state of the court or arbitration tribunal seized
of the case on the basis of the official value of that
currency by reference to the unit defined in the pre­
ceding paragraph of this article on the date of the
judgement or arbitration award or on the date of the
agreement on the party concerned."
23. Japan noted that clarification was required of

the formula for conversion of the international stand­
ard into national currencies.
Observations not addressed to a specific alternative

A. The level of the monetary limits ot liability

24. Ies and IUMI proposed that the monetary
limits of carrier liability should be set at a low level,
for the following reasons:

(a) If the monetary limits were set at a high level,
a greater proportion of the insurance of the cargo would
be covered through the liability insurance of the carrier
rather than through the cargo insurance of the shipper.
However, carrier liability insurance for a relatively high
total amount was more expensive than cargo insurance
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33. Belgium noted that the Belgian maritime in­
terests were not opposed to a simpler limitation formula
than the one containing the double criteria of unit and
weight adopted in the Brussels Protocol of 1968, pro­
vided that the simpler formula did not substantially in­
crease the limits of liability.

The formulation of limits of liability when goods
are carried in containers

B.

26. Czechoslovakia proposed that provision should
be made regulating the limits of carrier liability where
goods were transported in containers, pallets, or similar
articles of transport.

27. Hungary observed that, if a method of defining
the limits of liability adopting the criteria of "package
or other shipping unit" were made applicable when
goods were carried in containers, it would be necessary
to ensure disclosure of the number of shipping units
within a container, since the aggregate number of the
units within a container might be considerable. How­
ever, this problem would not arise if a limitation based
on the criterion of weight were adopted.

28. The Niger noted that it preferred those alter­
natives which dealt with the problems which arose when
goods were carried in containers, since such carriage
was of special importance to a land-locked State.

29. CMI noted that some of the difficulties en­
countered in using the criterion of package or unit for
the purpose of limiting carrier liability when goods
were carried in containers could be resolved by making
the packages within the container rather than the con­
tainer itself the relevant units, provided such packages
were enumerated in the bill of lading.

for the exact value of each consignment of cargo. The C. Declaration by the shipper of the nature and
result would therefore be a rise in transportation costs value of the goods
(lCS, citing UNCTAD secretariat study TD/B/C.3/
120, para. 189); 30

d
· hHunthgary, the Philippines and the USSR pro-

pose t at e rules contained in article 6 as to the
(b) The setting of a high monetary limit in this limits of liability should include a provision similar to

context would result in excessive exposure of the car- that contained in article 4, paragraph 5 of the Brussels
rier to liability (ICS and lUMl). The likelihood of a Convention of 1924 or article 2 (a) of the Brussels
high monetary limit leading to such excessive exposure Protocol of 1968 under which a shipper could exclude
was accentuated by the rules of liability contained in the .prescribed limits of liability by declaring to the
article 5, under which the carrier would be held liable carner the nature and value of the goods.
for the total loss of the goods in many cases (IUMI); D. Absence of choice between the various alter-

(c) A high monetary limit would result in the ship- natives
per of low value goods subsidizing the shipper of high 3 ~. Belgiu!D' Czechoslovakia. and Nigeria deferred
value goods (lCS); making a chOIce among the vanous alternatives to a

(d) A low monetary limit would reduce recourse later stage in the consideration of the draft convention.
actions by cargo insurers (IUMI); The Philippines stated that all the alternatives were

v.oid under ~h~lippine 13:w ~~ being against public policy,
(e) A high monetary limit would raise the carrier's smce they hnnted the habillty of the carrier to a fixed

over-all exposure and cause the carrier's liability in- amount without any condition and without the consent
surer to reinsure at a high price in international mar- of the shipper or consignee. However, it noted that a
kets, thus usurping part of the normal function of the for~ulation which limited the carrier's liability to a
shipper (ICS). speCified amc,mnt would be valid under Philippine law,

unless the shipper declared that the goods had a higher
25. Hungary and the United Kingdom noted that a value and paid a higher freight rate. It therefore pro-

final choice among the alternatives could not be made posed the following formulation:
until the precise amounts of the monetary limits of
liability in the various alternatives had been decided. "The liability of the carrier according to the provi-
Finland regarded the limits contained in the Brussels sions of article 5 shall be limited to an amount
Protocol of 1968 as appropriate. The Federal Republic equivalent to (... ) francs per kilo of gross weight
of Germany observed that a figure of 30 Poincare of the goods lost or dam~ged, or, in case of delay,
francs, or a slightly higher figure, would be acceptable, to .an amount not exceedmg ~double] the freightage
but that the final figure should be left to be decided by paid or payable, unless the shipper declares a higher
the diplomatic conference which would consider the value and pays a higher rate of freightage based on
draft convention. Norway also suggested that the final the declared value."
figure should be left to the determination of the diplo- Alternatively, the Philippines proposed the adoption
matic conference. of article 4, paragraph 5 of the Brussels Convention

of 1924.

32. Canada expressed the view that none of the
five draft alternatives were satisfactory in that they:

(a) Did not provide a satisfactory solution to the
uncertainties of gold as a monetary unit of measure;

(b) Did not resolve the uncertainties created by
various court decisions as to the meaning of "package"
or of liability relating to a "unit of weight"; and

(c) Did not enable the carrier to grasp fully the
scope of his liability at the time he concluded a con­
tract of carriage.

Canada stated that it had given consideration to the pos­
sibility of using the insured value of the cargo, or a
mandatory declared value of the cargo, as a limit of
liability, but had found that this might require the
shipper to reveal information to the carrier which the
shipper regarded as confidential. Canada suggested that,
in regard to goods of undeclared value, a formula relat­
ing the limits of liability to the amount paid as freight
deserved further examination.
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87 It may be noted that Canada proposed a redraft of arti.
cle 4, para. 3, reading in ~he relevant part, "the servant or
agent of the carrier". See the discussion above on article 4,
para. 3, at para. 12.

86 This proposal is covered by the new text proposed by the
United Kingdom for article 24. This new text is set forth in
the discussion on that article, at para. 3.

Article 7. Actions in tort

Article as a whole
1. CMI and the International Labour Organisation

expressed particular support for the provisions of para­
graph 2 whereby, in actions brought against them, the
servants and agents of the carrier were entitled to the
same defences and limitations on liability as the carrier,

34. The Netherlands proposed that a provision for provided that they acted within the scope of their em-
calculating the value of the goods, such as the one ployment.
contained in article 2 (b ) of the Brussels Protocol
of 1968, should be added to article 5 or 6. . 2. Th~ United Kingdom suggested that considera-

tiOn be gIven to adding a reference to the "actual
35. The United Kingdom proposed that provision ca~rier" whenever the term "carrier" appeared in this

should be made either in article 6 or article 24 that artIcle.
when the cargo interest had paid salvage, and sought
to recover from the carrier because of the carrier's Article 7, paragraph 1
fault, the recovery should not be subject to the limits 3. Canada and ICS observed that the phrase
of liability prescribed in this article.86 "whether the action be founded in contract or in tort"

3~. . The .Cl\:I~ observed that a provision defining did not cover all classes of actions. In order to ensure
the lImIts of lIabIlIty should have the following features: tha~ this paragraph applied to all possible classes of

actIons, Canada suggested replacement of the phrase
(a) The definition of such limits should be clearer "or in tort" by "or otherwise", while ICS proposed,

than the definition at present contained in the Brussels for the same reason, that the words "or otherwise" be
Convention of 1924 and should establish the limits added at the end of the present text.
~f liability in a manner preventing disputes and litiga-tion; Drafting suggestions

(b) The criterion of "package or unit" should be 4. Suggestions of a drafting nature, regarding the
supplemented by the criterion of weight in the method French text only of article 7, paragraph 1, were made
adopted to set the limits of liability in order to improve by France 'and OCTI.
the position of claimants in regard to heavy units; Article 7, paragraph 2

(c) Liability for loss arising from delay in delivery ~. Canada noted that in this paragraph the person
should always be limited to such direct and reasonable entItled to the same defences and limitations on liability
loss as, at the time of entering into the contract of car- as the carrier was identified as "a servant or agent of
riage, could reasonably have been foreseen by the the carrier". Canada pointed out that, on the other
carrier as a probable consequence of the delay in de- ~and, ~or the purpose of .determining "the period dur-
livery, and should in any event be limited to an amount mg WhICh the goods are m the charge of the carrier",
not exceeding the freight; article 4, paragraph 3, referred to "the servants, the

(d) The aggregate liability of the carrier for loss, agents or other persons acting pursuant to the instruc-
damage or delay should be restricted to the limit that tions ... of the carrier". Canada proposed that the
would apply for total physical loss of the goods in same wording should be used in both articles to refer

f h
· . b' . to "servants or agents".87

respect 0 w Ich lIa ihty was incurred (e.g. as in alter-
native B, para. 1 (c), alternative D, para. 1 (c), and Article 7, paragraph 3
alternative E, para. 1 (c». 6. Canada noted that this paragraph was accept-

37. IUMI observed that: able.
(a) If a liability for delay in delivery were im- Article 8. Loss of right to limit liability

posed, that liability should be limited to the amount
of the freight in all cases where there was no p'hysical Extension of circumstances in which right to limit
loss of or damage to the cargo. However, clanfication liability is lost
was needed as to whether "freight" means the freight for 1. France, the German Democratic Republic and
the whole cargo, for all the goods covered by the bill Hungary proposed that this article should be modified
of lading, or for the cargo delayed. IUMI suggested to provide that, in addition to the case where the car-
that the interpretation that "freight" in this case meant rier lost the right to limit his liability under the first
only freight for the cargo delayed appeared to be more sentence of the article, he also lost the right to limit
in conformity with a possible limitation per kilo of gross his liability when damage had been caused:
weight of the goods lost or damaged; (a) By the act of a servant or agent of the carrier,

(b) In considering the limits of liability, the over- done with the intent to cause such damage, or recklessly
all limit of liability of the carrier under the International and with knowledge that such damage would probably
Convention relating t,o the Liability of Owners of Sea- result (the German Democratic Republic and Hun-
going Ships, Brussels, 10 October 1957, should be gary) ;
examined. (b) By the act of a servant or agent of the carrier

acting within the scope of his employment, such act
being done with the intent to cause the damage, or
recklessly and with knowledge that the damage would
probably result (France).

It was observed by France and Hungary that, since
in most cases a carrier acted through servants or agents,
acts by the carrier himself of the kind entailing loss of
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the right to limit liability under this article would be
very rare. Loss of the carrier's right to limit his liability
would therefore in practice occur infrequently under the
article as currently drafted, and the shipper would be
insufficiently protected. France also noted that its pro­
posed modification as to the loss of the carrier's right
to limit his liability would be in accord with the rules
contained in the Warsaw Convention of 1929 as modi­
fied by the Hague Protocol of 1955.

2. Austria observed that the very limited scope of
the circumstances under which the right to limit liabil­
ity was lost under this article was unfair to the person
entitled to the goods. Austria proposed that:

(a) The carrier should lose the right to limit his
liability when damage resulted from an act of gross
negligence on his part, or an act of gross negligence
on the part of his servants or agents; and

(b) The servants or agents of the carrier should
lose the right to limit their own liability when damage
resulted from an act of gross negligence on their part.

Restriction of circumstances in which right to limit
liability is lost
3. The Byelorussian SSR, the Ukrainian SSR and

the USSR proposed that the words "or recklessly and
with knowledge that such damage would probably re­
sult" should be deleted from:

(a) The first sentence of the article (the Byelo­
russian SSR);

(b) From both the first and the second sentence
of the article (the Ukrainian SSR and the USSR).

The following reasons were given for this proposal:
(i) "Recklessness" had basically the same meaning

as "negligence". Since the liability of the car­
rier under article 5 was based on negligence,
the result in practice might be that the carrier
lost the right to limit his liability in every case
that negligence was proved (the Ukrainian SSR
and the USSR) ;

(ii) Retention of the phrase "and with knowledge
that such damage would probably result"
would lead in practice to the loss by the car­
rier of the right to limit his liability in many
cases, because it would be very difficult for a
carrier to prove that the probability of dam­
age was beyond his knowledge (the Byelo­
russian SSR and the USSR). The phrase would
also create various problems of interpretation
(the Ukrainian SSR).

Other comments

4. Canada the United Kingdom and OCT! noted
that this article' provided that the carrier and his servants
or agents lost the right to limit their liability when
"damaoe" resulted from an act or omission on their
part of the kind specified in !he arti~le. Since under
article 5 paragraph 1, the carner was hable not merely
for "da~age" to the goods, but "for loss, damage or
expense resulting from loss of or damage to the goods,
as well as from delay in delivery", it was proposed that
the two articles should be brought into harmony by
substituting the words "loss, damage and delay" (the
United Kingdom) or the words "loss, damage or ex-

pense" (OCTI) for the word "damage" where the
latter word appeared in the English text of article 8.
OCTI also suggested that the word "dommage" in the
French text of article 8 should be replaced by the word
"prejudice". '

5. Canada proposed that the article should be re­
drafted by deleting the second sentence thereof, and
by modifying the first sentence so as to provide that
both the carrier and his servants or agents lost the right
to limit their liability if it were proved that the damage
resulted from an act or omission on their part of the
kind specified in the first sentence.

6. ICS and IUMI accepted the formulation in this
article of the circumstances in which the right to limit
liability was lost by carriers and by their servants and
agents, Le. when they caused the damage by an inten­
tional or reckless act or omission.

Article 9. Deck cargo

Article 9, paragraph 1

1. The comments on this paragraph were concerned
mainly with the definition therein of the circumstances
under which the carrier was authorized to carry the
goods on deck, and with the liability of the carrier when
he carried goods on deck pursuant to such authoriza­
tion.

2. Canada noted that carriers could be expected to
establish lower freight rates or to offer discounts for
authorized carriage on deck and observed that carriers
would be able to give preferential treatment to large
shippers, e.g. in the assignment of space under deck.

Authorization for carrier to carry goods on deck

3. ICS and IUMI expressed support for the three
possible sources of carrier authorization to carry goods
on deck that were mentioned in this paragraph. IUMI
was of the view that paragraph 1 was sufficient to ac­
commodate the existing insurance practice under which
no distinction was made whether containers were
carried on deck or below deck. ICS proposed that for
the sake of clarity the following sentence should be
added at the end of the present text of the paragraph:
"Shipment in containers shall be deemed to constitute
agreement to carriage on deck". INSA noted that clarifi­
cation was needed as to whether the three sources of
carrier authorization referred to in this paragraph were
independent alternatives so that anyone of them would
be sufficient authorization for the carrier.

4. The German Democratic Republic proposed that
this paragraph be changed so that carriage of goods on
deck would require an express agreement of the shipper
and the carrier to this effect in all cases except where
the goods were carried in containers.

5. Hungary proposed that the meaning of the term
"usage" be defined more precisely in this paragraph
and noted that in the context of carriage on deck the
term "binding custom" was often used. The Byelorus­
sian SSR, the Ukrainian SSR and the USSR proposed
that in order to clarify which were the applicable
"statutory rules or regulations" referred to in para­
graph 1, a phrase such as "of the country of the port of
loading" be added at the end of the paragraph.
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38 For the definition of "carrier" proposed by France, see
the discussion above on article 1, para. 1, at para. 6.

Article 10. Liability of contracting carrier
and actual carrier

Article as a whole
1. The German Democratic Republic and Hungary

approved of the provisions of article 10. The German
Democratic Republic, while approving in particular
of the provisions relating to the joint liability of con­
tracting carriers and actual carriers contained in this
article, proposed that these provisions should be further
clarified.

2. France proposed that the term "contracting
carrier", appearing in the title and the body of the
article, should be replaced by the term "carrier" in
order to make the article conform to the definition of
"carrier" proposed by France for article 1, para­
graph l,88

3. Canada made the following observations:
(a) That the premises formulated by it for evaluat­

ing the draft Convention led to the view that an in­
ternational convention on the carriage of goods by
sea should contain no reference to third parties to whom
the carrier, under national contract law, may choose
to delegate some of his obligations under a contract
of carriage. Accordingly, Canada proposed that the
article be deleted;

(b) That even if reference to delegation to actual
carriers of performance of the carriage were deleted, a
provision should be included making the carrier per­
sonally liable notwithstanding the fact that he had not
personally performed part or all of the carriage;

(c) That if the reference in the draft Convention
to both contracting carriers and actual carriers were,
however, retained, the provisions of this article would
result in the following benefits:

Carrier liability for authorized carriage on deck deck in cases where the carrier lacked authorization
6. Canada, Czechoslovakia, Hungary, Japan and to carry the goods on deck.

the Netherlands proposed that article 9 should address 14. Hungary expressed its opposition to an inter-
itself to the possible liability of carriers for loss, dam- pr~tation or formulation of article 9, paragraph 3,
age or d.elay in the delivery of goods that the carriers WhICh would free the carrier from liability resulting
had carned on deck in accordance with the provisions solely from the special risks of carrying cargo on deck.
of article 9, paragraph 1. They noted that, under the IUMI stated that the legal consequences of a carrier
present ~ording of article 9, carrier liabil!ty for author- issuing an under-deck bill of lading and then carrying
!Zed carnage on deck was unclear, partIcularly in the the goods on deck, particularly in the light of the com-
light of article 9, paragraph 3, which specifically dealt mon law of deviation, would be uncertain.
with carrier liability for unauthorized carriage on deck. Article 9, paragraph 4

7. Czechoslovakia, Hungary and the Netherlands
proposed that the general rules of articles 5, 6 and 8 on 15. Canada, the Netherlands and ICS proposed
the liability of carriers should also apply to authorized that this paragraph be deleted.
carriage of goods on deck. Czechoslovakia noted further 16. In the view of Canada and the Netherlands
that if it were intended that carrier liability be modified the general principle of article 8 on loss of the carrier'~
in the case of authorized carriage on deck, such modifi- right to limit his liability was adequate to cover the
cation should be spelled out clearly in article 9. case where goods were carried on deck despite an ex-

8. Japan proposed that a provision be added to arti- press agreement by the shipper and the carrier for car-
riage under deck.

cle 9, paragraph 1, stating that in the case of authorized
carriage on deck the carrier was relieved of liability 17. ICS observed that the presumption in this para-
for loss, damage or delay in delivery that resulted from graph, that "carriage of goods on deck contrary to
the special risks inherent in carriage on deck, if he express agreement for the carriage under deck" always
proved that the loss, damage or delay in delivery could involved the intention or degree of recklessness required
be attributed to these special risks. under article 8, was not justified.

Drafting suggestions
9. Suggestions of a drafting nature regarding the

text of article 9, paragraph 1, were made by Canada,
and by OCTI as to the French text only.
Article 9, paragraph 2

10. The Byelorussian SSR and the USSR proposed
that in all cases where goods were carried on deck pur­
suant to an authorization under article 9, paragraph 1,
the bill of lading should indicate that the goods were
being carried on deck, since this fact was of great in­
terest to shippers and consignees. They noted that this
requirement could be added either to article 9 or to
article 15.

11. Canada expressed uncertainty as to the mean­
ing of the word "statement" in article 9, paragraph 2,
referring to an agreement by the shipper and the car­
rier to carry goods on deck, but assumed that it did
not include printed clauses. Canada proposed deletion
of the reference in this paragraph to "other document
evidencing the contract of carriage" since it doubted
the enforceability against third parties of a statement
in such document.

Article' 9, paragraph 3
12. The Byelorussian SSR, Canada, Hungary, the

Netherlands, the USSR and IUMI observed that this
paragraph was drafted in an unclear manner and should
therefore be redrafted.

13. In the view of the Byelorussian SSR and the
USSR, the redraft should make articles 6 and 8 on the
limitation of carrier liability applicable also to carrier
liability for loss, damage or delay in delivery attributable
solely to the unauthorized carriage of the goods on
deck. On the other hand, the Netherlands assumed that,
in addition to the general rules on the limitation of car­
rier liability in articles 6 and 8, this paragraph imposed
a separate liabilio/ on carriers for .loss? damage o,r delay
in delivery resultmg from the SpecIal nsks of carnage on
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39 For the definition of "actual carrier" as "the owner· of
the ship carrying the .goods" proposed by the Netherlands, see
the discussion above on article 1, para. 2, at para. 13.

(i) Recourse by cargo interests against carriers by special agreement with the shipper, obligations not
would be simplified, since one party (the con- imposed by the convention. IUMI proposed that the
tracting carrier) was responsible under this convention should not deal with this issue, which should
article for the entire carriage; be left to be resolved by contract.

(ii) As a consequence of (i) above, the contract- Article 10, paragraph 4
ing carrier would be likely to reach a prompt 9. Czechoslovakia proposed that consideration
settlement with a claimant; should be given to the possibility of extending the joint

(iii) An indemnity which a contracting carrier, and several liability of the contracting carrier and the
against whom a claim had been made, might actual carrier to cases where it was not possible to as-
seek from an actual carrier was likely to be ~ertain 'Yhether the loss, damage or delay occurred dur-
determined more easily because of the direct mg carrIage performed by the contracting carrier or
contractual relationship between them. by the actual carrier. '

Article 10, paragraph 1 Article 11. Through carriage
4. Czechoslovakia and Hungary stated that the re- Article as a whole

lationship between this paragraph and article 11, para-
graph 2, needed reconsideration. Hungary stated that 1. Several respondents expressed reservations re-
the two paragraphs appeared to be in conflict, and pro- garding paragraph 2 of this article, which permitted
posed that article 11, paragraph 2, should therefore the contracting carrier to escape liability "for loss dam-
be deleted. ag~ or delay in de~ivery caused by events odurring

whIle the goods are ill the charge of the actual carrier"
5. The Netherlands proposed that the first sentence (Czechoslovakia, France, the German Democratic Re-

of this paragraph should be redrafted to bring it into public, Hungary and the United States). It was noted
conformity with the definition of "actual carrier" as that article 11, paragraph 2, may not be consistent
"the owner of the ship carrying the goods", proposed by with article 10, paragraph 1, under which the contract-
the Netherlands in relation to article 1, paragraph 2.89 ing carrier remained responsible for the entire carriage.
The sentence as redrafted would read as follows: 2. Canada proposed that article 11 be deleted, be-

"Where the contracting carrier is not the actual cause of its conflict with the provisions of article 10
carrier, the contracting carrier shall nevertheless re- and because of the practical problems inherent in gain-
main responsible for the entire carriage according to ing jurisdiction over and enforcing judgements against
the provisions of this Convention." actual carriers. Canada noted that the problem which

Article 10, paragraph 2 article 11 sought to resolve could in any event be dealt
with by means of consecutive contracts of carriage cov-

6. The Netherlands proposed that, for the reason ering the different contemplated segments of the carriage
given at paragraph 5 above in support of its proposal to by sea.
redraft paragraph 1 of this article, paragraph 2 should
be redrafted by replacing the words "for the carriage 3. The Netherlands proposed introduction of the
performed by him" by the words "for the carriage by his term "successive carrier" to identify the person who
ship". may be entrusted with performance of part of the car­

riage, pursuant to the provisions of article 11, para-
Article 10, paragraph 3 graph 1. The Netherlands proposed the following new

Voluntary assumption by carrier of obligations not text for article 11, distinguishing the "successive car-
imposed by the convention rier" from the "actual carrier" already referred to in

7. Czechoslovakia and France observed that, where article 10 :
a carrier had by special agreement with the shipper "1. Where the contract of carriage provides that
assumed obligations not imposed by the convention, the contracting carrier shall perform only part of the
these obligations should be binding even if the goods voyage covered by the contract, and that the rest
were carried by an actual carrier. Czechoslovakia pro- of the voyage shall be performed by a person other
posed that the article should require the carrier to en- than the contracting carrier (the successive carrier),
sure that the actual carrier also assumed such additional the responsibility of the contracting carrier and of
obligations. France proposed that the non-performance the successive carrier shall be determined in ac-
of such obligations by the actual carrier should entail cordance with the provisions of article 10.
the loss of the carrier's right to limit his liability, and "2. However, the contracting carrier may exon-
that the following language should accordingly be added erate himself from liability for loss, damage or delay
at the end of paragraph 3: in delivery caused by events occurring while the

"3. . .. the carrier shall nevertheless remain goods are under the charge of the successive carrier,
bound by the obligations or waivers resulting from provided' that the burden of proving that any such
such a special agreement, failure to fulfil which shall loss, damage or delay in delivery was so caused, shall
be considered as an act or omission of the carrier rest upon the contracting carrier.
within the meaning of article 8." "3. The provisions of article 10 regarding the
8. IUMI noted that paragraph 3 expressly contem- responsibility of the actual carrier shall apply corres-

plated the case where the contracting carrier assumed, pondingly to the parts of the voyage mentioned in
paragraph 1 of this article."
4. France proposed that wherever the term "con­

tracting carrier' appeared in this article, it should be
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changed to "carrier", in order to make the article con- differently from the rule on the liability of the carrier
form to the definition of "carrier" proposed by France contained in article 5, paragraph 1, in the following
for article 1, paragraph 1.40 two respects:
Article 11, paragraph 1 (a) Article 12 stated negatively that the shipper

5. The Byelorussian SSR and the USSR proposed was not liable for loss or damage sustained by the car-
that the scope of this paragraph be clarified by stressing rier, actual carrier or ship, unless "fault or neglect"
that it was only applicable to cases where the contract was proved on the part of the shipper or his servants or
of carriage contained an express stipulation by the con- agents. Article 5, paragraph 1, however, stated posi-
tracting carrier that he shall be obligated to perform tively that the carrier was liable for loss or damage to
only a specifically designated part of the carriage and the goods, unless the carrier proved an absence of negli-
that the other parts of the carriage shall be performed gence on his part. INSA therefore proposed that the
by one or more actual carriers. The USSR accordingly rule on shipper liability contained in this article should
proposed that article 11, paragraph 1, should com- be formulated in the same manner as the rule on carrier
mence as follows: "Where a contract of carriage con- liability contained in article 5, paragraph 1; .
tains a special reservation that the contracting carrier (b) Under article 12, the shipper could avoid lia-
shall perform only a specifically stipulated part of the bility by proving absence of "fault or neglect" on his
carriage covered by the contract, ...". part, or on the part of his servants or agents. In par-
Article 11, paragraph 2 ticular, in the course of proving absence of "fault or

neglect", the shipper was not obliged to identify the
6. France, the German Democratic Republic, Hun- particular occurrence causing the loss or damage to the

gary and the United States proposed the deletion of this carrier. Under article 5, paragraph 1, however, the
paragraph, and Czechoslovakia suggested its reconsid- carrier could avoid liability only by proof that he had
eration, on the grounds that article 11, paragraph 2, not been negligent in taking measures to avoid the
was contradictory to the rule in article 10, paragraph 1, particular occurrence which had caused the loss, dam-
under which the contracting carrier was responsible for age or expense, and to avoid the consequences of that
the whole carriage even if part or all of the carriage was occurrence; i.e. he had to identify the particular oc-
entrusted by him to one or more actual carriers,41 currence causing the loss or damage. INSA therefore
France noted that to permit the contracting carrier to proposed that article 5, paragraph 1, be redrafted to
avoid his liability for the whole carriage by simply stip- conform with article 12.43
ulating in the contract of carriage that he will in fact
only perform part of the carriage would render article 10 4. Canada proposed that this article be redrafted
ineffective. as follows:

7. As a less preferable alternative to the deletion "Neither the shipper nor his servants or agents
of article 11, paragraph 2, the United States proposed shall be liable for loss of or damage to the goods nor
that this paragraph be amended so that the contracting for expense arising from such loss or damage unless
carrier could only escape from his responsibility for the such loss or damage was caused by the fault or
\Vhole carriage if the actual carrier who was to perform neglect of the shipper, his servants, or agents."
part of the carriage was named in the contract of car-
riage. Article 13. Special rules on dangerous goods

PART III. LIABILITY OF THE SHIPPER

Article 12. General rule

1. Japan proposed that this article should provide
that a shipper was obliged to indemnify a carrier for
any loss, damage or expense incurred by the carrier as
a result of the consignee's failure to take delivery of
the cargo within a reasonable time.

2. Canada observed that, if the Convention imposed
on the shipper the duty specified in the sixth premise
formulated by Canada for evaluating the draft Conven­
tion,42 it was opposed to the addition to this article of
a detailed provision regarding the liability of the shipper.

3. INSA observed that the rule on the liability of
the shipper contained in this article was formulated

40 For the definition of "carrier" proposed by France, see
the discussion above on article 1, para. 1, at para. 6.

41 It may be noted that Canada proposed deletion of arti­
cle 11 a a whole. (See the discussion at para. 2 above.)

42 This premise reads as follows: "The shipper should have
a duty to inform the carrier of the true nature of the goods to
be carried, of any special vice inherent in them and of any
special characteristcs of the goods which might bear upon the
manner in which they would be loaded, handled, stowed, cared
for and discharged." Canada observed that article 17, para. 1,
possibly gave effect to this premise.

Article as a whole

Definition of the term "dangerous goods"
1. Canada and the United States were of the view

that the Convention should contain a definition of the
term "dangerous goods". Canada proposed that "dan­
gerous goods" should be defined with reference to the
London Convention for the Safety of Life at Sea of
1960.

2. The United States proposed the following def­
inition:

" 'Dangerous goods' means explosives, flammable
goods, or such other goods, in any form or quantity,
which are considered dangerous or hazardous to life,
health or property under international agreements,
the laws or regulations of the flag of the vessel or
the laws or regulations of the country of the port of
loading or port of discharge."
3. ICS proposed that, in order to protect carriers

in cases where hazardous or polluting substances were
shipped without disclosure by the shipper of their true
nature, hazardous or polluting substances should, for

43 The new draft proposed by INSA for article 5, para. 1,
is set forth in the discussion on that l,lrticl~, at para. 27.
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the purposes of article 13, be treated as dangerous
goods."

Proposed additions to article 13
4. The Netherlands proposed that this article in­

clude a provision dealing with the scope and limits of
the liability of actual carriers (and successive carriers45 )

when the contracting carrier fails to disclose to such
other carriers information that he has regarding the
dangerous nature and character of the goods or the
precautions that are to be taken.

5. INSA proposed the introduction of provisions
delineating the carrier's right to freight when dangerous
goods are disposed of, prior to their arrival at the port
of destination, in accordance with the provisions of
article 13. INSA favoured a scheme under which the
carrier, in cases where he was aware of the danger at
the time he concluded the contract of carriage, would
only be entitled to the proportion of the freight that
corresponded to the distance the goods had in fact been
carried prior to their disposal; in cases where the carrier
lacked such knowledge at the time of contracting, he
would be entitled to recover the freight in full. INSA
observed that such a distinction in the carrier's right
to the freight was justified, since the carrier could know­
ingly assume the risk involved in the carriage of dan­
gerous goods and allow for this risk when setting the
freight rate only if he was aware of the dangerous
character of the goods.

6. The United Kingdom suggested that considera­
tion be given to whether reference should be made in
this article not only to the "carrier", but also to the
"actual carrier".

Article 13, paragraph 1
The requirement that the shipper always mark dan­
gerous goods as such
7. Finland, the United Kingdom and ICS proposed

that this paragraph be modified so that an absolute,
unqualified obligation was placed on the shipper to
mark dangerous goods as such. It was suggested that
this aim could be attained by deleting the phrase "when­
ever possible" in the second sentence of this paragraph,
a phrase which in any event was difficult to apply in
practice.

8. Finland observed that under the IMCO regula­
tions governing the transport of dangerous goods,46
shippers were always obligated to label dangerous goods
so as to identify their dangerous character. The United
Kingdom noted that resolution of questions concerning
the shipper's failure to mark dangerous goods as such,
on the basis of allegations that under the particular
circumstances it was physically not possible or feasible
to so mark them, should be left to the applicable na­
tional law.

9. Canada proposed deletion of the second sentence
in this paragraph, dealing with the shipper's obligation
to specially mark dangerous goods, since in its view

44 For the redraft of article 13, para. 1, by ICE incorporating
this proposal, see the discussion below article 13, para. 1, at
para. 12.

45 For the proposal by the Netherlands to introduce the
concept of "successive carrier", see the discussion above on
article 11 as a whole, at para. 3.

46 IMCO International Maritime Dangerous Goods Code.

the paragraph should focus on the obligation of the
shipper to advise the carrier of the particular charac­
teristics of the dangerous goods which could have a
bearing upon the proper manner of transporting themY

The requirement that the shipper always inform the
carrier of the precautions to be taken
10. Canada and ICS proposed that article 13, para­

graph 1, should require that in every case the shipper
inform the carrier of "the precautions to be taken"
when he placed dangerous goods in the charge of the
carrier. Accordingly, they proposed deletion of the
phrase "if necessary" from the first sentence in this
paragraph.

11. Canada pointed out the uncertainties engen­
dered by the phrase "if necessary" appearing in this
paragraph; it was not clear whether the "if necessary"
qualification of the shipper's duty to inform the carrier
of the precautions to be taken related to the character
of the danger, the experience of the shipper, the ex­
perience of the carrier, or the customs of the trade.
Canada proposed the following text for article 13, para­
graph 1:

"The shipper shall, before the goods come under
the control of the carrier, inform the carrier of the
nature of the dangerous goods to be carried and of
any special characteristics of the dangerous goods
which might bear upon the manner in which they
would be loaded, handled, stowed, cared for and
discharged, as provided in article 4."
12. In order to protect carriers against negligent

or dishonest shippers, ICS proposed that article 13,
paragraph 1, should read as follows:

"When the shipper hands dangerous goods, which
for the purpose of this article shall be deemed to
include hazardous or polluting substances, to the
carrier he shall inform the carrier of the nature of
the goods and indicate the character of the danger
and the precautions to be taken. The shipper shall
mark or label in a suitable manner such goods as
dangerous."
13. INSA proposed the following new language for

the paragraph in order to clarify that it also applied
to the shipper's servants and agents:

"When the shipper, his servants or agents hand
dangerous goods to the carrier, they shall inform the
carrier of the nature of the goods and indicate, if
necessary, the character of the danger and the pre­
cautions to be taken. The shipper, his servants or
agents shall, whenever possible, mark or label in the
suitable manner such goods as dangerous."

Drafting suggestion
14. OCTI made a suggestion of a drafting nature

affecting only the French text of the paragraph.

Article 13, paragraph 2
Imposed duty on shipper to inform carrier of pre­
cautions to be taken
15. For the purpose of harmonizing this paragraph

with paragraph 1 of article 13, the Netherlands, the

47 For a redraft of article 13, para. 1, suggested by Canada
and incorporating this proposal, see para. 11 below.
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Philippines and the United States proposed that the
shipper, in order to be exonerated from liability for
damages or expenses attributable to his shipment of
dangerous goods, be obligated to advise the carrier of
the necessary precautions to be taken in connexion with
the transport of such goods. It may be recalled that
under article 13, paragraph 1, the shipper has the duty
to "inform the carrier of the nature of the goods and
indicate, if necessary, the character of the danger and
the precautions to be taken".

16. The Philippines proposed a redraft of both sen­
tences in paragraph 2, the Netherlands and the United
States redrafts of its second sentence only, all designed
to reach the result indicated under paragraph 15 above:

(a) The Philippines; new text for article 13, para­
graph 2:

"Dangerous goods may at any time be unloaded,
destroyed or rendered innocuous by the carrier, as
the circumstances may require, without payment of
compensation by him where they have been taken in
charge by him without knowledge of their nature and
character and the precautions to be taken. Where
dangerous goods are shipped without the carrier hav­
ing knowledge of their nature and character and the
precautions to be taken the shipper -shall be liable
for all damages and expenses directly or indirectly
arising out of or resulting from such shipment."

(b) The Netherlands; new text for beginning of
second sentence of article 13, paragraph 2:

"Where dangerous goods are shipped without the
carrier having knowledge of their nature or dangerous
character or of the precautions to be taken, the
shipper shall be liable ..."

(c) The United States; new text for beginning of
second sentence of article 13, paragraph 2:

"Where dangerous goods are shipped without the
carrier having knowledge of their dangerous nature
or character or precautions to be taken, the shipper
shall be liable ..."
Carrier may dispose of dangerous goods only when
they pose danger to ship or other cargo

17. Canada and INSA proposed that the carrier's
right under paragraph 2 of article 13 to dispose of
dangerous goods, without any obligation to pay com­
pensation, be restricted to cases where these goods in
fact posed a danger to the ship or to other cargo or
property. They noted that a similar restriction was al­
ready contained in article 13, paragraph 3, for cases
where the carrier knew of the dangerous nature and
character of the goods when he accepted them for ship­
ment.

18. Canada proposed the following language for
article 13, paragraph 2, which would permit the carrier
to dispose of dangerous goods which endangered life
or property regardless of any knowledge of the danger­
ous nature or character of these goods on the part of
the carrier:

"The carrier may at any time unload, destroy or
render innocuous, as the circumstances may require,
any dangerous goods under his control which have
become a danger to life or property whether or not

the carrier had knowledge of the nature or character
of such dangerous goods."4s
19. INSA proposed that, in addition to limiting the

right of the carrier to dispose of dangerous goods with­
out incurring any liability to cases where these goods
presented a danger to the ship or to other cargo ar­
ticle 13, paragraph 2, should be modified by del~ting
the phrase "as the circumstances may require" from
its first sentence. In the view of INSA the carrier should
be left free to decide upon the manner of protecting
the. ship and other cargo when disposing .of the goods
posmg an acute danger to them. INSA disagreed with
any rule requiring that the manner of disposing of
d~ngerous goods correspond to the actual, objective
CIrcumstances of the case, since, when acting in an
emergency situation, the carrier might not always be
able to assess accurately the protective measures that
"the circumstances may require".

Drafting suggestion

20. The United States made a drafting suggestion
regarding this paragraph.

Article 13, paragraph 3

21. Parallel with its proposal to modify article 13,
paragraph 2, the Philippines proposed the addition of
the phrase "and the precautions to be taken" to the
provision in paragraph 3 describing the requisite know­
ledge on the part of the carrier that would bring para­
graph 3 into operation. In order to emphasize that the
carrier enjoyed only a limited immunity under para­
graph 3, since when he accepted the goods for shipment
he knew that they were dangerous goods, the Philippines
further proposed that the carrier should be able to
dispose of such goods under the protection of this para­
graph solely if the goods posed an "actual" danger.
Article 13, paragraph 3, as redrafted by the Philippines,
reads as follows:

"Nevertheless, if such dangerous goods, shipped
with knowledge of their nature and character and
the precautions to be taken, become an actual danger
to the ship or cargo, they may in like manner be
unloaded, destroyed or rendered innocuous by the
carrier, as the circumstances may require, without
payment of compensation by him except with respect
to general average, if any."
22. INSA proposed that the phrase "as the circum­

stances may require" be deleted from this paragraph, for
the reasons advanced by INSA when it proposed that
this phrase be deleted from article 13, paragraph 2.49

23. Canada proposed that article 13, paragraph 3,
should be redrafted to provide that the carrier, his ser­
vants or agents shall not incur liability for disposing
of dangerous goods, unless the necessity for disposing
of such goods was attributable to their failure to observe
the needed precautions indicated by the shipper or to
an act or omission covered by article 8.

48 It should be noted that Canada also suggested amendment
of article 13, para. 3, making the carrier liable in certain cases
when he unloaded, destroyed or rendered innocuous dangerous
goods. See the discussion below on article 13,para. 3, at
para. 23.

49 See the discussion above on article 13, para. 2, at para. 19.
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Proposed addition to part III of the draft convention
24. INSA proposed the addition to part III of the

draft convention of a provision regulating the relations
between the carrier, shipper and consignee in cases
where the consignee failed to accept the goods at the
port of discharge, and setting forth the legal conse­
quences of such non-acceptance. INSA stated that such
provision should specify that, in cases where the con­
signee did not claim the goods or refused to take de­
livery, the carrier may, after having notified the shipper,
discharge the cargo and place it in a warehouse or other
suitable place at the consignee's risk and expense.

PART IV. TRANSPORT DOCUMENTS

Article 14. Issue of bill of lading

A rticle as a whole
1. France proposed that the term "contracting car­

rier" appearing in paragraphs 1 and 2 be replaced by
the term "carrier" in order to make the article conform
to the definition of "carrier" proposed by France for
article 1, paragraph 1.50

Article 14, paragraph 1
2. Canada proposed that this paragraph should be

redrafted as follows:
"When the carrier takes control of the goods as

provided in article 4, he shaH issue to the shipper
on demand a bill of lading showing among other
things the particulars referred to in article 15."

3. ICS proposed that the words "When the goods
are received in the charge of the contracting carrier or
the actual carrier ..." should be replaced by the words
"When the goods are received into the custody of the
carrier within the port area ...", in order to bring the
article into harmony with the modification to article 4,
paragraph 2, proposed by ICS,51

Article 14, paragraph 2
4. Canada proposed that the first sentence of this

paragraph be deleted since article 15, paragraph 1 (j),
already covered the issue dealt with in that sentence.
It proposed that paragraph 2 should consist of the sec­
ond sentence of this paragraph, redrafted as follows:

"A bill of lading signed by the master of the ship
carrying the goods shall be deemed to have been is­
sued on behalf of the carrier."

Article 15. Contents ot bill ot lading

Article as a whole
Detailed list ot required particulars in bill ot lading

.1. ICS proposed deletion of the whole of article 15,
because in its opinion the content of bills of lading
should be left to the constantly changing commercial
requirements, and shippers a?? consigne~s were suffi­
ciently protected by the provlSlons of artlcle 16 of the
draft convention. It added that adoption of article 15
would restrict innovation in shipping and commercial
documentation.

50 For the definition of "carrier" proposed by France, see
the discussion above on article 1 at para. 6.

111 See the discussion above on article 4, para. 2, at para. 8.

2. Japan was of the view that the .long list in ar­
ticle 15, paragraph 1, of particulars that had to appear
on every bill of lading was unnecessary and that exist­
ing commercial practice should determine the content
of bills of lading. IUMI stated that article 15, para­
graph 1, called for too many particulars in bills of
lading and suggested that only particulars that were
commercially necessary should be required.

Permissive flexibility in documentation
3. The United States favoured inclusion in the con­

vention of a provision that the bill of lading may be
prepared by computer or by means of some other sys­
tem of electronic or automatic data processing.

4. It may be noted that the Montreal Protocol No.4
amending the Warsaw Convention of 1929, in its ar­
ticle III,52 permits the substitution for the standard air
waybill of "any other means which would preserve a
record of the carriage to be performed".

Article 15, paragraph 1

Proposed additions to the list ot required particulars
in bills of lading
5. The Byelorussian SSR, Mexico, the Ukrainian

SSR and the USSR proposed that the bill of lading be
required to contain an appropriate indication whenever
the goods were carried on deck. It was noted that know­
ledge of the fact that the goods were being carried on
deck was important for shippers and consignees, par­
ticularly because article 9 of the draft convention es­
tablished special rules regarding carrier liability for
carriage of goods on deck. Mexico proposed that the
requirement that the bill of lading indicate anyon-deck
carriage of the goods be added to this paragraph as
subparagraph (m); the Ukrainian SSR proposed in­
corporation of this requirement in article 15, para­
graph 2; and the Byelorussian SSR and the USSR
proposed that this requirement could appear either in
article 9 or in article 15.

6. Czechoslovakia proposed that article 15, para­
graph 1, should require that the bill of lading contain
an appropriate indication if the goods were carried in
containers, pallets or similar articles of transport.

7. The Philippines proposed the addition of a new
subparagraph (m) to this paragraph, requiring that the
following information also appear on bills of lading:
"The invoice or estimated value of the goods". The
Philippines noted that this proposal was related to the
amendment proposed by it for article 6.53

Proposed amendment to subparagraph (a)

8. The Federal Republic of Germany proposed that
under subparagraph (a) the carrier be given the choice
of including in the bill of lading either "the number
of packages or pieces" or "the weight of the goods".
It observed that often the carrier could not reasonably
check the weight of the goods and that in such a case,
under the present wording of subparagraph (a), the
carrier either would not insert any notation as to weight
in the bill of lading or would include the weight as

52 The text of article III is reproduced in the ICAO com­
ment appearing in document A/CN.9/109 (reproduced in this
volume, part two, IV, 1, supra).

58 For the amendment of article 6 suggested by the Philip­
pines, see the discussion above on article 6, at para. 31.
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55 For proposals that the bill of lading should be required
to indicate that the goods were carried on deck, see the dis­
cussion above of comments on article 15, para. 1, at para. S.

54 See the discussion above of comments on article 1, para. 4,
at para. 20.

furnished .by the shipper, a~mpanied, however, with Proposed deletion of subparagraph (1)
a reservation pursuant to artlcle 16, paragraph 1. The
Federal Republic of Germany noted further that both 15. The. Phil~ppines proposed deletion of subpara-
the omission from the bill of lading of any indication grap? (1). smce It merely repeated the obligation for
as to weight and the addition of a reservation authorized the mclusIOn of a statement in the bill of lading that
under article 16, paragraph 1, might render a bill of was imposed by article 23, paragraph 3.
lading "unclean" for documentary credit purposes. Drafting suggestions

Proposed amendment to subparagraph (b) 16.. Suggestions of a drafting nature regarding the
9. INSA suggested that, if its proposal to modify text of. ~rti~le 15, paragraph 1, 'Yere made by France,

the definition of the term "goods" in article 1, para- the PhIhppmes and OCTI. Draftmg suggestions affect-
gr~ph 4, so as to exclude packaging other than con- ~ng only the French text were made by OCTI as to the
tamers54 were adopted, subparagraph (b) of article 15 mtroductory clause of article 15, paragraph 1, and as
should be redrafted to read: "The apparent condition to subparagraph <t~, ~nd by France a~ to subpara-
of the goods or their packaging". It explained that the graph (~). The PhIlippmes made a draftmg suggestion
change was designed to clarify that, in the case of concernmg subparagraph (k).
packed goods, the carrier was only obligated to note Article 15, paragraph 2
the apparent condition of the packaging. 17. ICS proposed that the words "and the date or

Proposed amendments to subparagraph (f) dates of loading" appearing at the end of the first sen-
10. Canada and ICS expressed doubts regarding tence in this paragraph be deleted, since in the case of

subparagraph (f), under which the carrier was required a "shipped" bill of lading it was not appropriate to
to indicate on the bill of lading "the date on which the inquire about the loading date.
goods were taken over by the carrier at the port of 18. The Ukrainian SSR proposed that article 15
loading", and they suggested its deletion. Canada ob- paragraph 2, should require the carrier to note on th~
served that a carrier could attempt to reduce his period bill of lading that the goods would be carried on deck.55

of responsibility under the convention by inserting a Article 15, paragraph 3
later date for his having taken over the goods than was
actually the case. ICS noted that the carrier could not 19. Japan stated that the consequences under this
comply with this provision when he received a consign- ~aragraph of the omission of one or more of the par-
ment over a number of days or when he was issuing a tlculars that the carrier had to include in the bill of
"shipped" bill of lading. lading pursuant to the provisions of article 15 para-

graph 1, needed clarification. '
11. Fiji proposed that under subparagraph (1) the

carrier should also be required to indicate the place . 20. The Philippines proposed that this paragraph
where he had taken over the goods, so that the sub- mclude, as sanction against a carrier who issued a bill
paragraph would read: of lading which did not contain all the particulars re­

q?~red under article 15, paragraphs 1 and 2, a pro-
"The port of loading under the contract of car- VISIOn denying to such a carrier the article 6 limitation

riage and the date and place on which the goods on carrier liability. The Philippines proposed the fol-
were taken over by the carrier at the port of loading." lowing language for article 15, paragraph 3:
Proposed amendment to subparagraph (h) "The absence in the bill of lading of one or more
12. ICS observed that subparagraph (h), by im- particulars referred to in this article shall not affect

plying that there may be more than one original bill of the validity of the bill of lading, but shall deprive the
lading, ran counter to the current trend in shipping carrier of the benefits provided for in article 6".
practice towards issuing only one original of the bill
of lading. Article 16. Bills of lading: reservations and

evidentiary effect
Proposed amendment to subparagraph (j) Article as a whole
13. The Philippines and the United States were of

the view that subparagraph (j), in permitting the car- 1. The United States observed that the article was,
rier to sign the bill of lading in one of the ways listed in general, satisfactory, subject to its observation on
therein Qnly "if the law of the country where the bill paragraph 1 thereof.
of lading is issued so permits", was unduly restrictive. 2. Canada noted that, although the article provided
The Philippines proposed that the carrier should be a penalty for failure to comply with the provisions of
able to utilize one of the listed methods for signature article 15, paragraph 1, subparagraphs (b) and (k),
if that method was permitted by "the law or usage of it was not possible to decide whether the penalty was
the country where the bill of lading is issued." The sufficient because of the unclear drafting of the article.
United States proposed that the carrier be permitted Article 16, paragraph 1
to sign the bill of lading in a manner specified in sub-
paragraph (j) "if not prohibited by the law of the 3. The Byelorussian SSR, the USSR and INSA
country where the bill of lading is issued." noted that this paragraph implied, but did not expressly

provide, that the carrier was entitled to enter a reser-
Proposed amendment to subparagraph (k) vation on the bill of lading as to those particulars con-
14. ICS noted that subparagraph (k) could create cerning the goods the accuracy of which he had reason-

difficulties in practice if the cargo were resold.
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able grounds to suspect, or which he had no reasonable Drafting suggestions
means of checking. They therefore proposed that the
paragraph should clearly provide that the carrier had 8. OCTI made two drafting suggestions concerning
the right to enter a reservation in such a case. the French text of this paragraph.

Article 16, paragraph 2
4. Belgium and INSA noted that the imposition of

an obligation on the carrier to make special note of 9. INSA proposed that the phrase "... or its pack-
any reasonable grounds for suspecting that the par- aging" should be added after the phrase "apparent
ticulars concerning the goods contained in the bill of condition of the goods" in the two instances where the
lading did not accurately represent the goods, and to latter phrase appeared in this paragraph. It observed
make special note of the absence of reasonable means that this addition would harmonize the language of this
of checking such particulars, was undesirable for the paragraph with the modification, proposed by INSA
following reasons: to the language of article 15, paragraph 1 (b).56

(a) It would make documentation complex, and Article 16, paragraph 3
delay the dispatch of goods (Belgium); Subparagraph (b)

(b) The concept of "grounds for suspicion" in 10. France and INSA proposed that the words "in-
terms of which the obligation was formulated seemed eluding any consignee" should be deleted from subpara-
to lack clarity and would be difficult to apply in practice graph (b) for the following reasons:
(INSA, citing the fourth report of the Secretary-General
on responsibility of ocean carriers for cargo: bills of (a) The words were unnecessary (France and
lading, A/CN.9/96/Add.1, para. 37),* INSA), particularly because it was not important that

(c) In order to satisfy this obligation, carriers the term "third party" in that subparagraph cover the
would in practice draft standard sets of reservations final endorsee. of an "order" bill of lading, or the bearer

of a bearer bill of lading (France);
which they would insert in bills of lading. A cargo in-
terest making a claim against a carrier would thus have, (b) In the case of a non-transferable bill of lading
in addition to the burden of proving that the loss or a consignee named on the bill of lading could not b~
damage occurred while the goods were in the charge of considered a third party since he could exercise the
the carrier, the burden of disproving such reservations rights of the shipper on the bill of lading (France);
and the grounds or inaccuracies noted by the carrier . (c) In the case .of a non-transf7rable bill of lading
(INSA). with a named conSignee, the conSignee might be the

5. The United States proposed a modification to same person as the shipper. It was undesirable to ac-
paragraph 1 in order to clarify that, in the case of par- cord such a shipper-eonsignee the rights given to a
ticulars contained in a bill of lading covering shipment "third party" under this subparagraph (France).
of goods in a sealed container, opening and counting France therefore proposed the adoption of the follow-
the contents of the container could not be regarded as ing wording contained in article 1, paragraph 1 of the
a reasonable means of checking such particulars. It Brussels Protocol of 1968:
proposed the following modified text for paragraph 1: "However, proof to the contrary shall not be ad-

"If the bill of lading contains particulars concern- missible when the bill of lading has been transferred
ing the general nature, leading marks, number of to a third party acting in good faith."
packages or pieces, weight or quantity of the goods Article 16, paragraph 4
which the carrier or other person issuing the bill
of lading on his behalf knows or has reasonable 11. Japan, ICS and INSA proposed the deletion of
grounds to suspect do not accurately represent the this paragraph. The following reasons were given for
goods actually taken over or, where a 'shipped' bill this proposal:
of lading is issued, loaded, or if he had no reason-
able means of checking such particulars, as in case (a) The provisions of the paragraph depriving the
of a sealed container, the carrier or such other person carrier of his lien over the cargo for unpaid freight, for
shall make special note of these grounds or inaccu- the sole reason that the bill of lading did not indicate
racies, or of the absence of reasonable means of that freight was payable, were unduly harsh (INSA);
checking." (b) The second sentence of the paragraph had un-
6. The Netherlands proposed that, since a reserva- satisfactory results in certain cases, e.g. where a bill

tion such as "weight unknown" would often be inserted of lading was issued as a receipt pursuant to a charter-
in bills of lading because the carrier frequently had no party and did not set forth the freight at the express
means of checking the weight as stated by the shipper, wish of the charterer. If such a bill of lading was later
it would be desirable if a pre-printed reservation such transferred to a third party by the charterer, it would
as "weight unknown" were considered a "special note" be reasonable to allow the carrier to recover the freight
under paragraph 1. from such third party and to exercise a lien over the

cargo for unpaid freight (ICS). ICS proposed the re-
7. Canada observed that the sanctions imposed un- tention of the present rule under which the carrier only

der this paragraph on a carrier who failed to comply lost his right to the freight through a "freight prepaid"
with its provisions were unclear. notation on the bill of lading.

• Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, IV, 2.

ISO For the modification proposed by INSA, see the discussion
above on article 15, para. 1 (b), at para. 9.
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Drafting suggestion

12. A suggestion of a drafting nature concerning
this paragraph was made by the Philippines.
Article 16, paragraphs 2,3 and 4

13. Canada observed that these paragraphs would
be acceptable if the article also provided that the issue
of a bill of lading by the carrier constituted an under­
taking by him to deliver the goods as specified therein.

Article 17. Guarantees by the shipper

Article as a whole

Regulation of letters of guarantee

1. The comments on this article were primarily con­
cerned with the question of whether the draft conven­
tion should contain provisions regulating the use of
"letters of guarantee" (also known as "letters of in­
demnity"), given by shippers to carriers in order to
induce them to issue "clean" bills of lading. Canada,
Hungary, Japan, the United States, USSR, CMI and
IUMI expressed their dissatisfaction with the regime
established by article 17 for governing the legal effect
of such letters of guarantee.

2. It was proposed by Canada, Hungary, CMI and
IUMI that the convention should not deal with letters
of guarantee and that therefore paragraphs 2, 3 and 4
of this article be deleted. Canada observed that, since
letters of guarantee were intended to bring about the
issue of bills of lading which would be misleading to
subsequent holders of those bills of lading as to the
condition of the goods, such letters would be held in­
valid in most cases as being in violation of public policy
(ordre public). CMI noted that paragraphs 2, 3 and 4
could be taken as legal recognition of letters of guaran­
tee, while Hungary and IUMI noted that these pro­
visions would lead to a great deal of litigation. Hungary
further noted that the convention could not preclude
claims by shippers based on guarantees in other inter­
national rules designed to ensure that the carrier would
issue a "clean" bill of lading.

3. Japan and the USSR proposed deletion of para­
graphs 3 and 4 of article 17. Japan was of the view that
these two paragraphs were contrary to established com­
mercial practice concerning letters of guarantee and
would make it more difficult for shippers to obtain
financing by means of documentary credits. The USSR
suggested that the questions dealt with in paragraph 3
of article 17 should be left to national law and that
those dealt with in paragraph 4 should be left to the
general rule in article 8 on loss of the carrier's right to
limit his liability.

Deletion of phrase "including any consignee"

4. France and INSA proposed deletion of the phrase
"including any consignee" wherever it appeared in para­
graphs 2, 3 and 4 of article 17.57

Article 17, paragraph 1
5. Canada observed that the interrelationship be­

tween this paragraph and article 16, paragraph 1, deal-

57 France and INSA also suggested that the phrase "in­
cluding any consignee" be deleted from the text of article 16,
paragraph 3 (b) • For the reaso~s advanced by F~ance. in
support of its proposal to delete thiS phrase, see the diSCUSSion
above on article 16, paragraph 3, at paragraph 10.

ing with reservations by the carrier on the bill of lading
needed clarification. In the view of Canada, article 17,
paragraph 1, was intended to govern relations between
the carrier and the shipper, while article 16 paragraph 1
was concerned with relations between the carrier and
the holder of the bill of lading.

Drafting suggestions

6. Suggestions of a drafting nature were made by
the United Kingdom :J;"egarding the English text and by
OCTI regarding the French text of article 17, para­
graph 1.

Article 17, paragraph 2

Drafting suggestions

7. Suggestions of a drafting nature, affecting only
the French text of article 17, paragraph 2, were made
by France and OCTI.

Article 17, paragraph 3

8. The Byelorussian SSR, Japan, the United States,
the USSR, CMI, ICS and INSA proposed the deletion
of this paragraph.

9. The following reasons were given in support of
deletion:

(a) The relationship between the carrier and a
shipper giving a letter of guarantee to the carrier should
be left to be determined by the applicable national
law (Byelorussian SSR, the United States, USSR and
INSA);

(b) The provisions in paragraph 3 were unjust and
undesirable since they placed the shipper who initiated
the deception of the third party holder of the bill of
lading in a better position than the carrier (CMI and
INSA); furthermore, when the carrier issued a "clean"
bill of lading in reliance upon a letter of guarantee from
the shipper, it might be assumed that as a rule the
intent was to defraud a third party holder of the bill
of lading, so that under the provisions of this paragraph
letters of guarantee would not be valid against shippers
(INSA);

(c) The paragraph did not sufficiently protect con­
signees against fraudulent collusion between the ship­
per and the carrier (the United States);

(d) The paragraph was contrary to well-established
commercial practice and was likely to cause prob­
lems for shippers seeking documentary credit financing
(Japan).

A rtide 17, paragraph 4

10. The Byelorussian SSR, Japan, the USSR, ICS
and INSA proposed that this paragraph be deleted.

11. The Byelorussian SSR, the USSR, ICS and
INSA were of the view that the special case dealt with
in this paragraph was already adequately covered by
the general rule in article 8 regarding loss by the carrier
of the right to limit his liability under the Convention.
ICS observed that the only case covered by article 17,
paragraph 4, and not covered by article 8, involved
the situation where the carrier was the innocent victim
of his dishonest employee.

12. Japan noted that paragraphs 3 and 4 of ar­
ticle 17 were contrary to established commercial prac-
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PART V. CLAIMS AND ACTIONS

Article 19. Notice of loss, damage or delay

Article 19, paragraph 1

1. Canada and Finland expressed reservations con­
cerning the requirement that, to enjoy the benefit of
the rebuttable presumption set forth in this paragraph,
the consignee must give written notice to the carrier
of the loss or damage "not later than at the time the
goods are handed over to the consignee". Finland was
of the view that this time period may be too short to
protect adequately the interests of consignees.

2. Canada proposed that article 19, paragraph 1,
be modified as follows, so as to clarify that it became
applicable only when the carrier delivered the goods in
one of the ways specified in article 4, paragraph 2:

"Unless notice of loss or damage specifying the
general nature of such loss or damage is given by
the consignee or such other person authorized to
receive the goods, to the carrier, his servants or agents
at the time when the carrier, his servants or agents
deliver the goods as provided in paragraph 2 of
article 4, such delivery shall be prima facie evidence
of the condition of the goods as described in the
bill of lading."
3. France proposed deletion of the words "if any"

appearing at the end of this paragraph, since the pre­
sumption as to the condition of the goods when taken
in charge by the carrier could arise only if a document
of transport describing the goods was in fact issued.
Article 19, paragraph 2

4. The Byelorussian SSR, Fiji, the Ukrainian SSR
and the USSR expressed their disagreement with the
use of the phrase "completion of delivery" to denote
the commencement of the period within which the con­
signee ,was obliged to give to the carrier written notice
of non-apparent loss or damage.

5. The Byelorussian SSR, the Ukrainian SSR and
the USSR observed that in paragraph 5 of article 19
the commencement of the time period for giving notice,
and in paragraph 1 of article 19 the end of such period,
were identified in terms of the "handing over" of the
goods to the consignee. They therefore proposed that
in article 19, paragraph 2, the phrase "after the com­
pletion of delivery" be replaced by the phrase "after
the handing over of the goods to the consignee".

6. Fiji proposed that article 19, paragraph 2 be
clarified so as to make it clear that, as a rule, the notice
in writing required therein had to be given by the con­
signee within 10 days after his acceptance of the goods
from the carrier. Fiji noted that the only exception to
this rule should be the case where, pursuant to article 4,
paragraph 2 (c), the carrier handed over the goods to
a port authority or other third party.

7. Finland expressed the view that the 10-day pe­
riod specified in article 19, paragraph 2, .for giving58 For the proposed amendment by les to article 4, para. 2,

-see\the discussion above on article 4, para. 2,at para. 8.

tice and would cause difficulties for shippers endeavour- "When a carrier issues a document other .than a
ing to obtain financing. bill of lading to evidence a contract of carriage and

receipt or acceptance of the goods, such a document
Drafting suggestion shall be prima facie evidence of the taking over by
13. OCTI made a suggestion of a drafting nature the carrier of the goods as therein described."

affecting only the French text of article 17, paragraph 4.

Article 18. Documents other than bills of lading

1. The German Democratic Republic proposed that
the provisions of this article should apply only to the
case where a document other than a bill of lading was
issued at the request of the shipper, and proposed that
the article should be re-drafted as follows:

"When a carrier issues a document other than a
bill of lading by request of the shipper, such docu­
ment shall be prima facie evidence of the taking over
by the carrier of the goods as therein described."
2. The German Democratic Republic also proposed

that, in order to take account of developments in inter­
national transport, the article should be supplemented
by provisions covering the legal effect of documents
other than bills of lading, as follows:

"(a) The carrier shall be obliged for delivering
goods to the consignee as named in this document at
the port of destination.

"(b) The shipper retains the right to dispose of
the goods until they have reached the port of destina­
tion, unless he has transferred this right before!tand
in writing and without any reserve to the conSignee
or to a third person and has informed the carrier of
such a transfer.

"(c) If this document makes reference to car­
riage conditions, these are valid if and when they
are made known or otherwise accessible."
3. Canada proposed that this article be deleted,

because:
(a) It created uncertainty as to the validity of the

"other documents" contemplated therein, and the status
of such documents in relation to the Convention; and

( b ) The issue dealt· with under this article was al­
ready adequately covered under article 23, paragraph 3.

4. ICS proposed that, if article 4, paragraph 2 of
the draft Convention were not amended as proposed
by it,58 article 18 should be redrafted as follows:

"When a carrier issues a document other than a
bill of lading to evidence the receipt of goods un?er
a contract of carriage such document shall be przma
facie evidence of the taking into custody in the port
area of the goods as therein described."
5. INSA observed that the issuance of a qocument

evidencing the conclusion of a contra~t of camage, and
the taking over of goods by a carner under suc~ a
contract were separate acts, and that the conclUSiOn
of a co~tract did not by itself constitute evidence of
the taking over of goods. It therefore proposed that the
scope of the article should be restricted to cases where
the document issued evidenced not only the contract of
carriage, but also the taking ~ver of g?ods by the car­
rier, and proposed the followmg modified text:
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written notice might be too short to protect adequately
the interests of consignees.

8. INSA proposed that, to avoid possible ambiguity,
a provision be added clarifying that in this paragraph
the term "days" denoted "consecutive days."

9. Canada stated that the provisions of article 19,
paragraph 2, were acceptable.
Article 19, paragraph 3

10. Canada stated that the provisions of article 19,
paragraph 3, were acceptable.
Article 19, paragraph 4

11. Canada stated that the provisions of article 19,
paragraph 4, were acceptable.
Article 19, paragraph 5

12. Canada and Finland approved of the provision
in this paragraph making liability to pay compensation
for. delay in delivery conditional upon the giving of
written notice by the consignee to the carrier "within 21
days from the time that the goods were handed over to
the consignee".

13. ICS, which was opposed to imposition under
the draft Convention of carrier liability for delay in
delivery,lI9 suggested that if such liability were retained,
the words "servants or agents" should be added at
the end of paragraph 5.

14. lNSA proposed that, to avoid possible am­
biguity, a provision be added clarifying that in this
paragraph the term "days" denoted "consecutive days".
Article 19, paragraph 6

15. Canada proposed that this paragraph be de­
letedso as to .avoid any inconsistency with the pro­
visions contained in article 19, paragraphs 1 to 5.

16. The Byelorussian SSR and the USSR proposed
modification of article 19, paragraph 6, with a view
towards making a timely written notice given by the
consignee to the contracting carrier equally effective
as to an actual carrier who performed part of the
carriage.

Article 20. Limitation of actions

Article as a whole
Nature of the claims to be covered by the provisions
on limitation of actions
1. The United States proposed that the provisions

on limitation of actions contamed in this article should
be made applicable, only to claims against ~e carrier
for cargo loss or damage, and not to non-carnage causes
of action, because non-carriage causes of action fell
outside the scope of the Convention and should be
governed by the applicable national law.

2. The United Kingdom proposed that the pro­
visions on limitation of actions contained in this article
should not apply to defeat a counter-claim by the cargo
interest against the carrier where the former sought an
indemnity from the latter to cover liability which would
otherwise be incurred to make a contribution in general

lI9 For the view of ICS regarding the imposition of carrier
liabilitY for delay in delivery, see the discussion above on
article S as a whole, at paragraphs 13 aQCl 14.

average in respect of loss resulting from the carrier's
fault. 60

3. Japan proposed that the provisions on limitation
of actions contained in this article should be extended
to cover claims against the carrier for misdelivery made
in good faith in reliance upon a letter of guarantee
issued by a bank.

Drafting suggestion

4. The United States proposed that articles 20 to 22
should be examined with a view to eliminating possible
inconsistencies in the use of terms therein.

Article 20, paragraph 1

Length of the limitation period

5. Canada, France, Japan, the Netherlands, the
United Kingdom, the United States, CMl, lCS, lNSA
and OCTI proposed that the period of limitation un­
der this paragraph should be one year. The following
reasons were given:

(a) If it became necessary in a particular case to
extend the period of one year, e.g. for the purpose of
continuing discussions between the parties for the settle­
ment of the dispute, under the provisions of paragraph 3
the period could be extended (CMI, lNSA and OCTl);

(b) The period of one year, which currently pre~

vailed under article 3, paragraph 6 of the Brussels Con­
vention of 1924, had not created difficulties (France
and CMI);

(c) A one-year period would promote ,the prompt
resolution of disputes, which was desirable in com­
mercial relations (France and ICS);

(d) The period of one year was sufficient for cargo
interests either to negotiate a settlement with a carrier,
or to institute legal or arbitral proceedings against him
(INSA);

(e) Adoption of the period of one year would bring
the Convention into harmony with the CMR andCIM
Conventions in regard to the limitation period (lCS and
OCTI);

(f) The adoption of a limitation period longer than
one year would provide no guarantee that claimants
would act within such longer period (CMI).

6. Austria, Hungary, Mexico, the Niger, Sierra
Leone andSweden61 proposed that the period of limita­
tion under this paragraph should be two years. The fol­
lowing reasons were given:

(a) A two-year period provided greater protection
to cargo interests (Mexico);

(b) Experience with the period of one year which
currently prevailed under article 3, paragraph 6 of the
B'russels Convention of 1924 had shown that a one­
year period was often too short for the purposes of
negotiation and the institution of legal proceedings
(Sweden);

60 This proposal is incorporated in the new text proposed
by the United Kingdom for article 24. This new text is set
forth in the discussion below on that article, at para. 3.

61 The preference of Sweden was expressed .subject to its
further proposal on the limitation provisipns noted at· para­
graph 7 below.
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(c) Although under paragraph 3 the period of one
year could be extended, cargo interests and their in­
surers had sometimes experienced difficulties in obtain­
ing an extension in the manner specified in that para­
graph (Sweden);

(d) The current solution of having a one-year
period, with the possibility of extending that period,
was unsatisfactory, since there were differences in na­
tional laws concerning the possibility of an extension,
and the kinds of permissible extension (Hungary);

(e) Adoption of the period of two years would
bring the draft convention lOto harmony with the War­
saw Convention of 1929 in regard to the limitation
period. The period of limitation specified in the Warsaw
Convention was of special relevance because of certain
similarities between carriage of goods by sea and car­
riage of goods by air, e.g. the distances involved in
the carriage (Hungary);

(f) Under subparagraph (b) of this paragraph,
the period of limitation could commence to run on the
ninetieth day after the contract was made. Since the
contract might have been made long before the carriage
commenced, a two-year period of limitation would be
more satisfactory than a one-year period (Austria).

7. Sweden observed that the limited consequence
of the non-delivery of notice of loss or damage under
article 19, paragraph 1, of the draft Convention was
sometimes abused by cargo interests who did not inform
carriers of claims until the limitation period had almost
ended. Sweden accordingly proposed that the adoption
of a limitation period of two years should be qualified
by a provision requiring cargo interests to inform car­
riers of their claims within a shorter period than two
years in order to retain their rights of action.

S. Nigeria proposed the adoption of a limitation
period of two years for the institution of arbitral pro­
ceedings.

Subparagraphs (a) and (b)

9. Canada observed that it preferred the wording
of article 3, paragraph 6, of the Brussels Convention of
1924 to the wording of subparagraphs (a) and (b)
of paragraph 1. It noted, however, that subparagraph
(b) probably covered a type of action not covered by
article 3, paragraph 6, of the Brussels Convention of
1924, e.g. failure by the carrier to perform the contract
of carriage. by not taking control of the goods.

10. Austria observed that, although subparagraph
( b) was intended to cover a case of total loss of the
goods it was unclear how the words "... or, if he has
not d~ne so the time the contract was made" could
apply to a tbtal loss. Austria noted that, if the carrier
had not taken over the goods, there could be no total
loss.

11. The United Kingdom noted that in the circum­
stances covered by subparagraph (b), a claimant would
be time-barred where a vessel was held up for a period
longer than the limitation period, and the goods were
lost after the vessel was released.

Article 20, pfUagraph 3

12. The Byelorussian SSR and the USSR proposed
that the language of this paragraph should be modelled

on the language of article 22, paragraph 2 of the Con­
vention on the Limitation Period in the International
Sale of Goods.82

13. OMI approved of the inclusion of a provision
enabling the parties to extend the period of llmitation
by agreement.

Article 20, pfUagraph 4

14. Canada proposed that this paragraph should
be deleted in conformity with its proposals for the de­
letion of article 1, paragraph 2,83 and article 10."

Article 20, paragraph 5

15. Austria proposed that this paragraph should be
deleted for the following reasons:

( a) The rule contained in the second sentence of
the paragraph, specifying a minimum period within
which an action for indemnity could be brought, might
be inconsistent with the obligations undertaken by a
State under other international conventions. The second
sentence should therefore be deleted;

(b) If the second sentence were deleted, the first
sentence would only state a truism.

16. CMI approved of the minimum period specified
under this paragraph for the bringing of an action for
indemnity.

Article 21. Jurisdiction

Article as a whole

Proposals to delete fUticle 21

1. The Byelorussian SSR, the Ukrainian SSR and
the USSR proposed the deletion of article 21 since they
were of the view that questions of jurisdiction should be
left to national law for settlement. The USSR observed
that article 21 created uncertainty for defendants by
giving a number of options to plaintiffs in selecting a
forum, and that its provisions might violate certain
agreements between States concerning jurisdiction over
disputes involving organizations in those States.

2. INSA proposed the deletion of article 21 in order
to preserve the long-standing international practice of
resolving problems of jurisdiction on the basis of the
parties' agreement as to the proper forum. INSA ob­
served that, under paragraph 1, the plaintiff was given
the unilateral option of choosing anyone of four other
fora, even in cases where ,the parties had agreed in ad­
vance on a particular forum. .

3. On the other hand, Canada expressed its sup­
port for the options given to plaintiffs under this .article
and observed that the article would satisfactorily re­
solve many jurisdictional disputes before various na­
tional courts.

82 A/CONF.63/1S. Article 22, para, 2 of that Convention
reads as follows: "The debtor may at any time during the
running of the limitation period extend the period by a declara­
tion in writing to the creditor. This declaration may be re­
newed."

83 For the proposal of Canada to delete article 1, para­
graph 2, see the discussion above on article 1, paragraph 2, at
paragraph 12. .. .

"For the proposal of Canada: to delete article 10, see the
discussion above on article 10, at paragraph 3 (a).
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15. INSA observed that paragraph 2 would create
difficulties both in States that recognized the sovereign
immunity of State-owned vessels, and in States whose
national legislation did not permit in rem actions.

Scope of paragraph 2

16. The United Kingdom proposed that the scope
of this paragraph be expanded so as to confer jurisdic­
tion also' on the court of a contracting State which
legally arrested a sister ship of the carrying yesseI.

17. Canada and the United Kingdom doubted
whether it was correct to describe the courts having
jurisdiction under the first sentence of subparagraph 2
(a) as "the courts of any port in a contracting State".
They noted that national courts were not always es­
tablished with jurisdiction limited to a specific area
within the State and that, in any event, the jurisdiction
of courts was rarely restricted to port areas. Canada
proposed that subparagraph 2 (a) be redrafted to pro­
vide that any court in a contracting State, which legally
arrested the carrying vessel, thereby acquired jurisdic­
tion: 'For the same reason, the United Kingdom pro­
posed replacement of the above-quoted description by
the words "the· courts of a contracting State in any of
whose ports ...".

18. The UsSR observed that if paragraph 2 of ar­
ticle 21 were retained, it should be made clear that
State-owned vessels were excluded from its scope.

611 The relevant provision in article 17, paragraph 1 (d) of
the Athens Convention of 1974, reads as follows: "a court of
the State where the contract of carriage was made, if. the de­
fendant has a place of business and is subject to jurisdiction
in that State,"

661t may be recalled that ;several respondents proposed the
deletion of article 21; seethe discussion .abbve' on article 21
as a. who1el at J?a,ras~ 1-2. , ..,

jurisdiction to contracting t!te action had to be brought in a court having jurisdic­
tion over the place described in the applicable sub­
paragraph of paragraph 1, under the procedural law
of the State concerned.

Proposals concerning particular subparagraphs

12. Belgium and INSA observed that subpara­
graph 1 (b) could lead to judicial proceedings being
brought in courts that were far from the ports of load­
ing and.discharge, or the principal place of business of
the carner. Belgium referred to the possibility that un­
der subparagraph 1 (b), a carrier who conclud~d a
contract of carriage through an agency could be sued
at a place where he merely had an agency and conse­
quently could not properly protect his interests, and
proposed that subparagraph 1 (b) be redrafted on the
model of article 17 of the Athens Convention of 1974.65

13. The United States proposed the following new
text for subparagraph 1 (e): "such additional place as
may be designated for that purpose in the contract of
carriage".

Article 21, paragraph 2

Proposals to delete paragraph 266

14. The Netherlands proposed deletion of this para­
graph, on the ground -that it dealt with questions of
procedural law which should be left to national legisla­
tion for resolution.

Opposition to limiting
States

4. Finland and Sweden proposed that jurisdiction
should not be limited to "contracting States." They
observed that such a limitation would cause problems
when only a small number of States were bound by the
convention, e.g. immediately upon its entry into force.
Sweden also noted that if an action was brought in a
non-contracting State, that State could disregard the
provisions of article 21, particularly if the contract of
carri,age had some clear connexion with that State. Ac­
cordingly, Sweden proposed that the word "contracting"
be deleted where It appeared before the word "State"
in paragraphs 1, 2 (a) and 3 of article 21.
Proposed addition to article 21

5. Austria suggested that consideration be given
to the possible addition to article 21 of provisions deal­
ing with the recognition and enforcement of judgements
delivered by courts in contracting States having juris­
diction under the terms of this article.

Drafting suggestion

6. The United States proposed that the terminology
used in articles 20, 21 and 22 be harmonized.
Article 21, paragraph 1

To give options to plaintiff only if no competent court
designated in contract of carriage

7. The German Democratic Republic proposed that,
generally, jurisdiction over disputes arising from a con­
tract of carriage should be vested either in the court
specified in that contract or in the court having juris­
diction over the dispute pursuant to an agreement be­
tween the States where the parties had their residence
or place of business. In cases where the above general
rule did not apply, the German Democratic Republic
proposed that the plaintiff be given the option of choos­
ing among the courts at the port of loading, at the poq
of discharge, and at the principal place of business of
the carrier.

8. As aless preferable alternative to the deletion of
article 21, the Byelorussian SSR and the USSR pro­
posed that the options for the plaintiff listed in sub­
paragraphs (a) to (d) of article 21 should be made
applicable only if no corripetent courthad been specified
in the contract of carriage.

To limit the options given to plaintiff

9. ICS proposed that subparagraphs (b), (c) and
(d) of paragraph 1, or at least two of these subpara­
graphs, be deleted; since their retention would create
uncertainties for defendants and would lead to forum
shopping.

Proposals concerning the introductory clause of para­
graph 1

10. The Netherlands proposed replacement of the
phrase "legal proceeding arising out of the contract of
carriage" by the phrase "legal proceeding arising under
this Convention", in order to clarify that disputes con-
cerning the freight chargesvo.:ere not covered. 0

11. Japanproposed the addition of a provision to
paragraph 1, specifying that when the plaintiff was
authorized to· "bring an action in a'contracting State",
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"' . .

Delete provision in subparagraph 2 (a) on mandatory
removal of actions
19. Belgium and the Federal Republic of Germany

proposed the deletion of the second sentence in sub­
paragraph 2 (a) dealing with the mandatory remoyal
of actions, commenced by thelegal arrest of the carrymg
,vessel, at the petition of the defendant provided specified
conditions were met. They observed that this provision
may be contradictory to article 7 of the Brussels Con­
vention on the Arrest of Sea-Going Ships of 1952,
which did not grant defendants the option of removing
an action to another court. The Federal Republic of
Germany also observed that, due to differences in na­
tional laws on procedure, removal of actions brought
in one State to another State was not practicable.

Other comments on provision in subparagraph 2 (a)
on mandatory removal of actions
20. Austria observed that the provision in the sec­

ond sentence of subparagraph 2 (a), forcing the plain­
tiff to remove an action, properly commenced by the
legal arrest of the carrying vessel, .upon the p.etition of
the defendant if the defendant furmshed suffiCient secu­
rity, might cause procedural difficulties in some States.

21. Finland proposed the addition of p~o,:isio~s
clarifying the method to be followed by plamtIffs III
removing actions and the effect of such removals on the
limitation of actions.

Drafting suggestion
22. OCTI made a suggestion of a drafting nature

affecting only the French text of subparagraph 2 (b).

Article 21, paragraph 3

Modifications of the language in the first sentence
23. The Netherlands prbposed replacement of the

phrase "no legal proceedings arising out of the contract
of carriage" by the phrase ':no legal proce~ings ~s.
ing undetthis Convention", m order to clanfy that dis­
putes concerning the freight charges ,were not covered.

24. The United States proposed that the words
"paragraphs 1 and 2 of this article" be modified so as
to read "paragraph 1 or 2 of this article". The United
States observed that the current language had the un­
intended result of limiting the applicability of the pro­
vision to instances where the carrying vessel had been
legally arrested.

Rule on possible provisional or protective measures

25. The Philippines proposed' the del~tion of .the
second sentence, in paragraph 3 concernmg possible
provisional or protective measures by C?urts other than
the one having jurisdiction ov~r the action. pur~ul;lnt to
paragraph 1 or 2 of this article. The Phlhpp~nes ob­
served that this provision migh~ res.ult in th,e lssua~ce
of conflicting orders by courts III different contractmg
States.

26. Canada, while noting th.at it had no objec~o,n
to the added measure of protectIOn accorded toclalID­
ants by the second sentence cif paragraph 3, observed
that the scope of the "provisional or protective me~­
sures" referred to therein was unclear, and that this
provision might be inconsistent with .p~agraph 4. of
article 21, which was designe~ to, elimitlate ,D;lultiple
law suits between the same parties on the same grounds.

Article 21, paragraph 4
27. Canada proposed that this paragraph be de­

leted, since' it involved questions that should be left
to the applicable national law. Furthermore, the para­
graph could create difficulties for plaintiffs if sufficient
security could not be obtained in anyone jurisdiction.

28. The United States proposed that the words
"paragraphs 1 and 2 of this article", appearing in sub­
paragraph 4 (a), be replaced by the words "paragraph 1
or 2 of this article". The United States observed that
the current language had the unintended result of limit­
ing the applicability of subparagraph 4 (a) to instances
where the carrying vessel had been legally arrested.
Article 21, paragraph 5

29. Canada proposed the deletion of this paragraph,
because it concerned issues that should be left to the
applicable national law. Canada observed that\this pro­
vision might be impossible to apply due to the existence
of national laws on jurisdiction that did not permit
modification by agreement of the parties.

Article 22. Arbitration
Article as a whole

1. The Byelorussian SSR, the Ukrainian SSR, the
USSR and INSA proposed the deletion of this article. 67

They observed that paragraph 1 gave an excessive num­
ber of options to the plaintiff as to the place at which
he could institute arbitration proceedings. The retention
of this article would therefore result in a decline in the
use of arbitration clauses in bills of lading, and in resort
to arbitration for the resolution of disputes relating to
oarriage of goods by sea. Such a decline would be un­
desirable, since arbitration was simpler, speedier and
less expensive than judicial proceedings.

2. As an alternative to the deletion of this article,
the Ukrainian SSR and the USSR proposed that the
article should be modified so as to provide that the
options given to the plaintiff as to the place of arbitra­
tion would be subject to any terms contained in an ar­
bitration clause or agreement contained in a 'Contract
of carriage.

3. Canada observed that this article was acceptable,
but should be supplemented by provisions dealing with
the following issues:

(a) Whether the institution of judicial proceedings
constituted an absolute waiver of the right to institute
arbitral proceedings; and

(b) Whether recourse to courts for obtaining se­
curity prior to the institution of arbitration proceedings
was to be permitted.

To give options to plaintiff only if no place specified
in contract of carriage
4. The German Democratic Republic proposed that

the place at which arbitration proceedings might be
instituted should be determined 10 accordance with its
proposals for determining the court in which legal pro­
ceedings might be instituted, i.e. it should be the place
specified in the contract of carriage, or the place de­
termined pursuant to an ~greeJ.?lent between the Sta~s
where the parties had thelI' reSidence or place of busl-

67 The USSR and, INsA, noted. thllt sop:te of their comments
on article 21 were also applicable to arttcle22.
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ness. Where the above general rule did not apply, the
plaintiff should only be given the option of choosing
among the port of loading, the port of discharge, and
the principal place of business of the carrier.
Article 22, paragraph 2

5. Belgium observed that subparagraph (a) (iii)
could lead to arbitration proceedings taking place far
from the ports of loading and discharge, or the prin­
cipal place of business of the carrier. Belgium referred
to the possibility that, under subparagraph (a) (iii), a
carrier who concluded a contract of carriage through
an agency could be forced to submit to arbitration at
a place where he merely had an agency and conse­
quently could not properly protect his interests. Belgium
proposed that subparagraph (a) (iii) be redrafted on
the model of article 17 of the Athens Convention of
1974.68

6. The United States proposed that subparagraph
(b) should be redrafted as follows:

"Any additional place that may be designated for
that purpose in the arbitration clause or agreement".

Article 22, paragraph 4

7. Sierra Leone proposed the deletion of this para­
graph, on the ground that the Convention should not
interfere with an agreement between the parties, prior
to a dispute, as to the procedure for arbitration.

Drafting suggestion

8. The United States proposed that the terminology
used in articles 20, 21 and 22 be harmonized.

PART VI. DEROGATIONS FROM THE CONVENTION

Article 23. Contractual stipulations

Article 23, paragraph 1

1. Sierra Leone proposed that this paragraph be
deleted, since the parties to a contract of carriage should
be permitted to exclude by agreement some or all pro­
visions of the Convention.69

2. Canada proposed that the fip.al sentence in this
paragraph, dealing with "clauses assigning benefit of
insurance", be deleted. It noted the danger inherent in
listing a single example of the cases covered by the gen­
eral provisions contained in the first two sentences of
this paragraph.

3. France proposed replacement of the words "any
other document evidencing the contract of carriage"
in the first sentence of paragraph 1 by the words "any
other document relating to carriage", in order to avoid
possible overlap in the scope of the terms used in that
sentence.
Article 23, paragraph 2

4. Canada stated that it had no objection to this
paragraph on the assumption that its scope would be
limited to providing the carrier with the benefit of an
economic or commercial opportunity.

68 The relevant provision in article 17, para. 1 (d) of that
Convention is reproduced in the discussion above on article 21,
at para. 12, foot-note 1. ..

69 For similar proposals to exclude ~ertain contra:ts fr?m
the scope of application of the ConventIOn, see the_ diSCUSSion
above on article 2, at paras. 7-14.

Article 23, paragraph 3

5. Japan and ICS were of the view that this para­
graph was unnecessary and therefore proposed its dele­
tion. Canada, however, stated that it found the para­
graph acceptable.

6. Sierra Leone proposed that this paragraph be
supplemented by a provision establishing clearly that
the convention applied to a bill of lading which made
no reference to the convention and did not contain
stipulations derogating from the provisions of the con­
vention.
Article 23, paragraph 4

7. Canada and Japan proposed the deletion of this
paragraph. Japan observed that its provisions would
not prove to be of practical utility.

8. Canada observed that the second sentence of
this paragraph, entitling the plaintiff to recover for
costs incurred by him in exercising his rights under
paragraph 4, gave rise to several problems:

(a) The scope of the costs for which the plaintiff
was entitled to reimbursement was unclear;

(b) The provision that the costs "shall be de­
termined in accordance with the law of the court
seized of the case" would often result in no recovery
of costs, since under a number of national laws legal
costs could not be recovered by successful claimants;

(c) The provision seemed to foresee the delib­
erate insertion by carriers of clauses in bills of lading
which were null and void while providing only a
limited sanction, and even that only if the shipper or
consignee instituted legal action;

(d) The provision appeared to infringe on the
right of national courts to decide on the award of
costs.
For these reasons, Canada proposed that paragraph 4

be deleted.

Article 24. General average
1. Belgium and the Netherlands proposed that this

article should be redrafted to ensure that it did not
override Rule D of the York-Antwerp Rules. The
Netherlands proposed the following new text:

"1. Nothing in this Convention shall prevent the
application of provisions in the contract of carriage
or national law regarding general average.

"2. The rules of this Convention relating to the
liability of the carrier for loss of or damage to the
goods shall govern the liability of the carrier to in­
demnify the consignee in respect of any contribution
in general average.

"3. The provisions of the foregoing paragraph
shall not affect the obligation to contribute in gen­
eral average in case the carrier has no answer for the
event which may give rise to the sacrifice or expen­
diture."
2. Japan observed that the combined effect of the

second sentence of this article and article 5, para­
graph 1, would be to undermine a fundamental prin­
ciple of general average by permitting a cargo interest
to recover from a carrier a contribution to general
average necessitated by the result of an error in naviga-
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Other conventionsArticle 25.

71 The relevant part of article 5 of the Brussels Convention
of 1924 reads as follows:

"Nothing in these rules shall be held to prevent the in­
sertion in a bill of lading of any lawful provision regarding
general average."

A rtide 25, paragraph 1

1. The Philippines proposed the deletion of this
paragraph, since it was of the view that this Conven­
tionalone should govern carriage of goods by sea.
Altef!latively, the Phili'p~ines propos~d that the scope
of thIS paragraph be limIted by addmg at its end the
words "not in conflict with ilie provisions of this Con-
vention". .
. 2.. Canada expressed its opposition to the provision
m thIS paragraph whereby the Convention was made
subordinate to contrary provisions in international con­
ventions dealing with limitations on the liability of
owners of seagoing ships.
Proposal for a new paragraph 1 bis

3. The United Kingdom proposed that a new para­
graph be added to article 25, providing that no liability
arose under ilie Convention where the carriage was
subject to the provisions of the Athens Convention
of 1974. The United Kingdom noted that the latter
Convention applied to luggage which accompanied
passengers.
Article 25, paragraph 2

4. Canada stated that the provisions contained in
this paragraph were acceptable.

5. ICS proposed that the Brussels Convention on
Civil Liability in the Field of Maritime Carriage of
Nuclear Material of 1971 be added to the conventions
referred to in subparagraph 2 (a) and 2 (b).

6. Austria proposed that the phrase "provided
that such law is iJ). all respects favourable to persons
who may suffer damage as either the Paris or Vienna
Convention", appearing in subparagraph 2 (b), be
deleted. Austria observed that it was sufficient to estab­
lish iliat the operator of a nuclear installation was liable
in accordance with the applicable national law, since
the comparison now called for under subparagraph 2
(b) was sometimes impossible to make and,' in any
event, the provisions of national law were always more
favourable to the claimant than ilie provisions of the
draft convention or of the international conventions
referred to in paragraph 2.

Drafting suggestion
7. France made a suggestion of a drafting nature

affecting only the French text of subparagraph 2 (a).

The "provisions in the contract of carriage or
national law regarding general average" to
which the Convention applied related not to
the principle of general average but to the
adjustment of general average; and
The provisions should also apply to claims in
salvage.

United Kingdom proposed the following new

(ii)

"General average and salvage

"Nothing in this Convention shall prevent the ap­
plication of provisions in the contract of carriage or
national law regarding the adjustment of general aver­
age.

"With the exception of articles 6 and 20 the rules
of this Convention relating to the liability of the
carrier for loss of or damage to the goods shall also
determine whether the consignee may recover or re­
fuse contribution in general average or salvage."
4. The United Kingdom also proposed that, since

this article did not derogate from the Convention, it
should be removed from part VI of the draft convention
("Derogations from the Convention") and be placed
under part II ("Liability of the carrier"), either as a
part of article 5, or, preferably, as a separate article.

5. Canada observed that:
(a) A convention on the carriage of goods by sea

should not give greater prominence to general average
than given to it by private law, and that article 24 would
give it such greater prominence;

(b) As presently drafted, the article was not suffi­
cient to protect a cargo owner's contribution in general
average whenever there was no loss of or damage to
his cargo, and while ouly suggesting that the carrier
may be responsible for indemnifying the cargo owner,

70 The proposal of the United Kingdom concerning the effect
of the limitation provisions (article 20) on certain claims in
general average is noted in the discussion above on article 20,
at para. 2. The proposal of the United Kingdom that article
6 should not apply to cargo c~aims in !'espect ~f gell:eral aver­
age contribution and salvage IS noted In the diSCUSSIon a!J?ve
on article 6 at para. 35. The new text proposed by the Umted
Kingdom for article 24 which is set forth at para. 3 also in­
corporates the above proposals on articles 6 and 20.

The
text:

tion. Japan therefore proposed that the second sentence the article did limit the amount by which a carrier would
of this article be reconsidered. indemnify a cargo owner;

3. The United Kingdom observed7o that this article (c) Although the view held in Canada was that
required modification for the following reasons: there were no difficulties with the present wording of

(a) One method by which the cargo interest might article 5 of the Brussels Convention of 1924 71 the
resist making a general average contribution was to inclusion of the second sentence of article 24 se~ms to
plead the "equitable defence" that the carrier should have been prompted by a contrary view.
not profit from a wrong done by him through benefiting
from a general average contribution from the cargo in­
terest. This method of protecting the interests of the
cargo owner was not reflected in the present wording of
article 24 and might, therefore, by implication, be
excluded;

(b) The article did not take account of the fact
that:

(i)



Part Two. International legislation on sbipping

5. Report of the Secretary.General: draft Convention on the Carriage
of Goods by Sea; draft provisions concerning implementation, reser.
vations and other final clauses (A/CN.9/115).

CONTENTS

INTRODUCTION

DRAFT ARTICLBS ........................••.••.........................

Article [ ). Depositary .

[Article [ ). Implementation] .

Article [ ]. Date of application .

Article [ ). Signature, ratification, [acceptance, approval,] accession .

Article [ ]. Reservations .

Article [ ). Entry into force .

Article [ ]. Denunciation .

P~.

299

299
299
299
300

300

300

300

301

INTRODUCTION

1. At the eighth session (10-21 February 1975)
of the Working Group on International Legislation on
Shipping at which the text of the draft convention on
the carriage of goods by sea was adopted, the Working
Group requested the Secretariat to prepare draft final
clauses for consideration by the Commission at its
ninth session. The present report has been prepared
in response to that request.

2. It will be noted that the article on "entry into
force" makes such entry depend on States with a speci­
fied tonnage of merchant shipping becoming contracting
States, the amount of tonnage of a contracting State
being determined by reference to certain statistical
tables contained in Lloyd's Register of Shipping. The
Secretariat has communicated with Lloyd's Register of
Shipping in regard to the method of compiling these
tables, their format, and the date of publication of the
Register, and has received the following information:

(a) The statistical tables are principally based on
data recorded in the ship's registers, and supplemented
by any published data on small ships. The data are
held on a computer file and updated daily. Data are
collected from all known reliable sources, including
government authorities, shipowners and shipbuilders.
The data are examined and evaluated to ensure their
accuracy.

(b) Lloyd's Register of Shipping cannot be certain
that the categories of merchant vessels currently set
forth in table 2 will remain the same in future issues
of the tables, since' technological development in ship­
building may necessitate changes. However, no radical
changes in these categories is at present foreseen.

(c) The Register is published annually in October
or November of each year. The figures contained in an
issue are applicable as at 1 July in the year of publica­
tion.

DRAFT ARTICLES

Article [ ]. Depositary

The Secretary-General of the United Nations is
hereby designated as the depositary of this Convention.

• I March 1976.

[Article [ ]. Implementation]l

[1. If a Contracting State has two or more territorial
units in which [, according to its constitution,] dif­
ferent systems of law are applicable in relation to the
matters dealt with in this Convention, it may, at the
time of signature, ratification, [acceptance, approval]
or accession, declare that this Convention shall extend
to all its territorial units or only to one or more of
them, and may amend its declaration by submitting
another declaration at any time.2

2. Declarations made at the time of signature are
subject to confirmation upon ratification [acceptance
or approval].

3. Declaration made under paragraph 1 of this
article, and the confirmation of declarations made under
paragraph 2 of this article, shall be in writing and shall
be notified to the depositary.

4. Declarations shall state expressly the territorial
units to which the Convention applies.

5. Declarations made under paragraph I of this
article shall take effect simultaneously with the entry
into force of this Convention in respect of the State
concerned, except for declarations of which the de­
positary only receives notification after such entry into
force. The latter declarations shall take effect on the
date the notification thereof is received by the de­
positary. If the notification of the latter declarations
states that they are to take effect on a date specified
therein, and such date is later than the date the notifica­
tion is received by the depositary, the declarations shall
take effect on such later date.

1 This article is modelled on article 31 of the Convention
on the Limitation Period in the International Sale of Goods,
New York, 1974. However, the Secretariat is not at present
aware of any state which has two or more territorial units in
which, according to its constitution, different systems of law
are applicable in relation to the matters dealt with in the draft
convention on the carriage of goods by sea.

2 This paragraph is modelled on para. 1 of article 31 of
the Convention on the Limitation Period in the International
Sale of Goods, New York, 1974, and the words "according
to its constitution" enclosed in square brackets appear in the
latter paragraph. However, the Commission may wish to con­
sider whether these words are necessary for the purpose of this
Convention.
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6. If a Contracting State described in paragraph 1
of this article makes no declaration at the time of sig­
nature, ratification [acceptance, approval] or accession,
the Convention shall have effect within all territorial
units of that State.]

Article [ ]. Date of application
Each Contracting State shall apply the provisions of

this Convention to contracts [of carriage] concluded
on or after the date of the entry into force of this Con­
vention in respect of that State.

Article [ ]. Signature, ratification,
[acceptance, approval,] accession

1. This Convention shall be open for signature
by all States until * at the Headquar-
ters of the United Nations, New York.

2. This Convention shall be subject to ratification,
[acceptance or approval] by the signatory States.

3. Mter ,* this Convention shall be
open for accession by all States which are not signatory
States.

4. Instruments of ratification [, acceptance, ap­
proval] and accession shall be deposited with the
Secretary-General of the United Nations.

Article [ ]. Reservations

1. Any State may, at the time of signature, ratifica­
tion, [acceptance, 'approval] or accession, make one or
more of the following reservations:

(a) ..•.............

(b) .

2. No reservations may be made to this Conven­
tion other than those set forth in paragraph 1 of this
article.

3. Reservations made at the time of signature are
subject to confirmation upon ratification [acceptance
or approval].

4. Reservations made under paragraph 1 of this
article, and the confirmation of reservations made
under paragraph 3 of this article, shall be in writing
and shall be notified to the depositary.

5. Reservations shall take effect simultaneously
with the entry into force of this Convention in respect
of the State concerned.

6. Any State which has made a reservation to this
Convention may withdraw it at any time by means of
a notification addressed to the depositary. Such with­
drawal shall take effect on the date the notification is
received by the depositary. If the notification states that
the withdrawal of a reservation is to take effect on a
date specified therein, and such date is later than the
date the notification is received by the depositary, the
withdrawal shall take effect on such later date.

Article [ ]. Entry into force

Alternative A
1. This Convention shall enter into force on the

first day of the month following the expiration of one
year after the date on which not less than ..... States,

... Same date to be inserted.

the combined m~rchant fleets of which constitute not
less than:..... per cent of the gross tonnage of the
world's merchant shipping, have become Contracting
States to it in accordance with article [ ].3

Alternative B

1. This Convention shall enter into force on the
first day of the month following the expiration of one
year after the date on which not less than ..... States,
including. . . .. St,ates each with not less than .....
gross tons of merchant shipping, have become Contract­
ing States to it in accordance with article [ ].4

2. For the purposes of the present article, the ton­
nage shall be deemed to be that [contained in Lloyd's
Register of Shipping, Statistical Tables 197-, table 1,
in respect of the merchant fleets of the world] [con­
tained, in respect of a Contracting State, in the issue
of Lloyd's Register of Shiping, Statistical Tables,
table 1, in respect of the merchant fleets of the world,
published most recently prior to the date on which that
State became a Contracting State].5

, 3 This provision is modelled on the approach taken in arti­
cle 49 of the Convention on a Code of Conduct for Liner Con­
ferences, Geneva, 1974, and article 17 of the International Con­
vention on the Tonnage Measurements of Ships, London, 1969.

4 This provision is modelled on the approach taken in arti­
cle 13 of the Protocol to amend the International Convention
for the Unification of Certain Rules of Law relating to Bills
of Lading signed at Brussels on 25 August 1924, Brussels, 23
February 1968; article 11 of the International Convention relat­
ing to the Limitation of the Liability of Carriers of Seagoing
Ships, Brussels, 1957; and article XV of the International Con­
vention on Civil Liability for Oil Pollution Damage, Brus­
sels, 29 November 1969.

5 (1) This provision is modelled on the approach taken in
article 49 of the Convention on a Code of Conduct for Liner
Conferences, Geneva, 1974. Article 49 (1) reads as follows:

"(1) The present Convention shall enter into force six
months after the date on which not less than 24 States, the
combined tonnage of which amounts to at least 25 per cent
of world tonnage, have become Contracting Parties to it in
accordance with article 48. For the purpose of the present
article the tonnage shall be deemed to be that contained in
Lloyd's Register of Shipping, Statistical Tables 1973, table 2
'World fleets-analysis by principal types', in respect of gen­
eral cargo (including passenger/cargo) ships and container
(fully cellular) ships, exclusive of the United States reserve
fleet and the American and Canadian Great Lakes fleets."
It may be noted that the statistics as to tonnage extracted

from the Lloyd's Register of Shipping, 1973, Statistical Tables,
table 2, "World fleets-analysis by principal types", together
with an explanatory note, are set forth in the report of the
Conference of Plenipotentiaries on a Code of Conduct for
Liner Conferences, vol. II (TD/CODE/13/Add.l, part 2).
A reference to these statistics as set forth in TD/CODE/13/
Add.1, part 2 is given in a foot-note to article 49 of the Con­
vention on a Code of Conduct for Liner Conferences.

(2) Certain conventions in respect of which the Secretary­
General of the Intergovernmental Maritime Committee is the
depositary (e.g. article 17, International Convention on the
Tonnage Measurement of Ships, 1969) and certain ILO mari­
time conventions (e.g. article 15, Convention No. 133 of 1970:
Convention concerning Crew Accommodation on Board Ship)
contain provisions making entry into force depend on Con­
tracting States having a specified tonnage of shipping, but do
not state how such tonnage is to be determined. In response to
inquiries made by the Secretariat, the secretariats of IMCO
and ILO have stated that the tonnage is determined for the
purposes of these provisions as to entry into force by reference
to the statistical data contained in Lloyd's Register of Shipping.

(3) In response to an inquiry by the Secretariat from
Lloyd's Register of Shipping as to the possible use of its
statistical table to determine tonnage, Lloyd's Register of
Shipping suggested that consideration might be given to de­
termining the tonnage of shipping of a contracting State not
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3. For each State which becomes a Contracting
Party to this Convention during the course of, or after
the expiration of, the one year specified in paragraph 1,
this Convention shall enter into force on the first day
of the month following the expiration of one year after
the deposit of the appropriate instrument on behalf of
that State.

Alternative A

4. A State which is a party to the International Con­
vention for the Unification of Certain Rules relating to
Bills of Lading signed at Brussels on 25 August 1924
(1924 Convention), upon becoming a Contracting State
to this Convention shall notify the Government of Bel­
gium as the depositary of the 1924 Convention of its
denunciation of the said Convention, so that the 1924
Convention shall cease to have effect for that State
simultaneously with the entry into force of this Con­
vention with respect to that State. Prior to the date on
which the last instrument of ratification [acceptance,
approval] or accession required by paragraph 1 of this
article for the entry into force of this Convention is
deposited with the Secretary-General of the United
Nations, for the purposes of this paragraph, a State
may request the Government of Belgium to consider
the notification by that State of its denunciation of the
1924 Convention to be received on the first day of the
month following that date.

5. Upon the deposit of the last instrument of rati­
fication [acceptance, approval] or accession required
by paragraph 1 of this article for the entry into force
of this Convention, the depositary of this Convention
shall inform the Government of Belgium as the deposi­
tary of the 1924 Convention of the date of such deposit

by reference to table 1 ("Merchant fleets of the world") but
by' reference to table 2 ("World fleets-analysis by principal
types"). Reference to table 2 may be appropriate if it were con­
sidered that only the tonnage of certain types of merchant
vessels was to be relevant for calculating the tonnage of ship­
ping of a State for the purposes of the provisions relating to
entry into force. The Commission may wish to consider this
suggestion.

and of the names of Contracting States to the Con­
vention on that date.

Alternative B

4. A State which is a party to the International
Convention for the Unification of Certain Rules relating
to Bills of Lading signed at Brussels on 25 August 1924
(1924 Convention) upon becoming a Contracting State
to this Convention shall notify the Government of
Belgium as the depositary of the 1924 Convention of its
denunciation of the said Convention with a declaration
that the denunciation is to take effect as from the date
when this Convention enters into force in respect of
that State.

5. Upon the entry into force of this Convention
under paragraph 1 of this article, the depositary of this
Convention shall notify the Government of Belgium
as the depositary of the 1924 Convention of the date
of such entry into force, and of the names of the Con­
tracting States in respect of which the Convention has
entered into force.

6. The provisions of paragraph 4 of this article
shall apply correspondingly in respect of States parties
to the Protocol signed on 23 February 1968 to amend
the International Convention for the Unification of
Certain Rules relating to Bills of Lading signed at Brus­
sels on 25 August 1924.

Article [ ]. Denunciation
1. A Contracting State may denounce this Conven­

tion at any time by means of a notification in writing
addressed to the depositary.

2. The denunciation shall take effect [one year]
after the notification is received by the depositary.
Where a longer period is specified in the notification,
the denunciation shall take effect upon the expiration of
such longer period after the notification has reached the
depositary.

Done at ........................., in a single
original, of which the Chinese, English, French, Russian
and Spanish texts are equally authentic.



v. TRAINING AND ASSISTANCE

Note by the Secretary-General: training and assistance in the field of international trade law
(A/CN.9j121)¥

1. In connexion with the eighth session of the
United Nations Commission on International Trade
Law, an international symposium on the role of uni­
versities and research centres in the teaching, dissemina­
tion and wider appreciation of international trade law
was held in Geneva from 14 to 18 April 1975.

2. At the close of the symposium, the first under
the Commission's programme of training and assistance
in the field of international trade law, the participants
adopted a resolution which they requested should be
put before the Commission. The text of that resolution
appears as an annex to this note.

ANNEX

Resolution of the Symposium on International Trade Law

This Symposium

1. Expresses its appreciation to the United Nations Com­
mission on International Trade Law (UNCITRAL) for the
work of the Commission and its secretariat in convening the
Symposium, as well as to those Governments which have
made voluntary contributions for the implementation of the
proposal, whereby it has been made possible for the partici­
pants to come to Geneva to observe the work of the Commis-

* 31 March 1976.

sion and to discuss the role of universities and research centres
in the teaching and dissemination and wider appreciation of
international trade law;

2. Expresses its view that international trade law is an ap­
propriate discipline for teaching and research in universities
and research centres, whilst recognizing that there are differences
between the needs and problems in relation thereto in the
countries from which the participants have come;

3. Expresses its wish that its participants should be able
to continue more detailed discussions of these needs and
problems, and to exchange further information;

4. Expresses its hope that UNCITRAL will concur and c0­
operate in the attainment of these objectives by offering its
resources and good offices

(a) To complete the programme of work undertaken by
UNCITRAL in the preparation and circulation of bibliographies
on international trade law;

(b) To continue to give the widest dissemination to its re­
ports and deliberations;

(c) To request member governments of UNCITRAL to
establish a fund to promote teaching and research in interna­
tional trade law by encouraging, promoting, and assisting ex­
changes of scholars;

(d) To serve generally as a centre of exchange and com­
munication between scholars engaged in teaching and research
in the field of international trade law.
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VI. ACTIVITIES OF OTHER ORGANIZATIONS

Report of the Secretary.General: current activities of international organizations related
to the harmonization and unification of international trade law (A/CN.9/119)¥
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INTRODUCTION

1. The United Nations Commission on Interna­
tional Trade Law, at its third session, requested the
Secretary-General "to submit reports to the annual ses­
sions of the Commission on the current work of inter­
national organizations in matters included in the pro­
gramme of work of the Commission".1

2. In accordance with the above decision reports
were submitted to the Commission at the fourth session
in 1971 (A/CN.9/59), at the fifth session in 1972
(A/CN.9/71), at the sixth session in 1973 (A/CN.9/
82),** at the seventh session in 1974 (A/CN.9/94
and Add.1 and Add.2) t and at the eighth session in
1975 (A/CN.9/106).tt

3. The present report, prepared for the ninth ses­
sion (1976), is based on information submitted by
international organizations concerning their current

* 23 March 1976.
1 Report of the United Nations Commission on International

Trade Law on the work of its third session, Official Records
of the General Assembly, Twenty-fifth Session, Supplement
No. 17 (A/8017), para. 172 (UNCITRAL Yearbook, Vol. 1:
1968-1970; part two, III, A).

** UNCITRAL Yearbook, Vol. IV: 1973, part two, V.
t UNCITRAL Yearbook, Vol. V: 1974,part two, V.

tt UNCITRAL Yearbook, Vol. VI: 1975, part two, V.

work.2 In many cases, this report includes information
on progress with respect to projects for which back­
ground material is included in earlier reports.s Some
of the international organizations, whose activities were
described in the earlier reports to the Commission,

~ Information received from some international organiza­
tions has not been included because that information concerned
activities unrelated to the work of UNCITRAL.

3 Background material may be found in the reports presented
to the fourth session (A/CN.9159), the fifth session (AI
CN.917l), the sixth session (A/CN.9/82; UNCITRAL Year­
book, Vol. IV: 1973, part two, V), the seventh session (AI
CN.9/94 and Add.l and 2; UNCITRAL Yearbook, Vol. V:
1974, part two, V), and the eighth session (A/CN.9/106;
UNCITRAL Yearbook, Vol. VI: 1975, part two, VII) and
in the following: Digest of legal activities of international
organizations and other international institutions, published
by the International Institute for the Unification of Private
Law (UNIDROIT). Progressive development of the law of
international trade, report of the Secretary-General (1966),
Official Records of the General Assembly, Twenty-first Ses­
sion, Annexes, agenda item 88, document A/6396, paras.
26·189, (UNCITRAL Yearbook, Vol. I: 1968-1970, part
one, II, B). Survey of the activities of organizations con­
cerned with harmonization and unification of the law of inter­
national trade, note by the Secretary-General, 19 January 1968
(A/CN.915); and replies from organizations regarding their
current activities in the subjects of international trade within
the Commission's work programme, note by the Secretariat,
1 April 1970 (UNCITRAL/III/CRP.2).

305



306 Yearbook of the United Nations Commission on Intemational Trade Law, 1976, Volume VII

Facilitation of international trade procedures
12. The Working Party on Facilitation of Interna­

tional Trade Procedures continued its work on the study
of "Purpose and modalities of signature in international
trade documents" as described in document A/CN.9/
106, paragraph 11.* Close co-operation was established
with the newly formed ICC "Joint Working Party on
the legal problems arising from the use of automatic
data processing in international trade".

13. In this context, as in many others, members
of the Working Group voiced their concern over the
fact that too little was known about trade facilitation
work by lawyers and government experts responsible
for regulations affecting the flow of goods interna­
tionally. Measures are, however, now planned to remedy
this situation, such as the production of a Facilitation
Manual and the publication of a leaflet describing the
work of the Working Party and its two Groups of Ex­
perts on Data Requirements and Documentation and
on Automatic Data Processing (ADP )and Coding,
respectively.

14. The background to the legal problems linked to
the use of ADP for data flow in international trade is
presented in ICC document No. 470/261-460/189.

Standardization policies

15. The Economic Commission for Europe at its
thirtieth session in 1975, in its decision G (XXX)
Standardization, invited Governments to give appropri­
ate consideration to the implementation of the recom­
mendations formulated by the Meetings of Government
-----

'" UNCITRAL Yearbook, Vol. VI: 1975, part two, VII.

I. UNITED NATIONS ORGANS AND
SPECIALIZED AGENCIES

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, V.

A. UNITED NATIONS ECONOMIC COMMISSION
FOR EUROPE (ECE)

International sale of goods

(a) General conditions of sale, standard contracts and
standard trade terms

5. The ECE Group of Experts on International
Contract Practices in Industry held its eighth and ninth
sessions in 1975. During both sessions the experts con­
centrated their attention on the draft Guide for draw­
ing up contracts on industrial co-operation (see para­
graph 10 below); they also noted the information
contributed by certain experts, interested in participating
in rendering assistance to the Asian-African Legal Con­
sultative Committee (ALCC), about advice they had
been tendering informally to the ECE secretariat in
order to enable the latter to comment on the draft
standard contracts and general conditions of sale de­
veloped by ALCC.

6. It will be recalled from the previous account of
ECE's work (A/CN.9/106, para. 5)* that ALCC is
planning a consultation on the basis of these draft texts
and that experts from organizations pursuing corre­
sponding activities will be asked to participate. ALCC
had also requested written comments before the end
of 1975.

7. During the eighth and ninth sessions of the
Group of Experts, participants from several ECE mem­
ber countries showed an interest in this advisory func­
tion, which will contribute towards making the ECE
General Conditions better known and, possibly, more
widely accepted-one of the objectives of the Group
of Experts. Through its efforts, and especially through
the contributions of participants from Belgium, Federal
Republic of Germany, Finland and Norway it was pos­
sible for the ECE secretariat to send comments as re­
quested. It was, however, decided that the details of
the ALCC drafts should not be analysed at the pre­
vailing stage of the work; only some general comments
should be distributed by the ECE secretariat while con­
veying the assurances of interested experts that they
were willing to give further assistance, as required,
when the ALCC work was further advanced.

8. The Group of Experts on International Trade
Practices relating to Agricultural Products held its six­
teenth and seventeenth sessions in 1975 and its eight­
eenth session in January 1976. Reference is made to
document A/CN.9/106, para. 6, in which a list of the
General Conditions and Rules of Survey elaborated
by the Group of Experts is reproduced. The General
Conditions and Ru1es of Survey for Dry and Dried
Fruit (AGRI/WP.l/GE.7/53) were given a final

either did not submit statements as to their current ac- reading preceding publication at the first of these ses-
!ivities or reported that they were not currently engaged sions.
In work related to the work programme of the Com- 9. At the seventeenth session, the second reading
mission. fo the draft Rules of Arbitration was begun (AGRI/

4. A subject-matter index is set out at the end of WP.l/GE.7/R.9/Rev.l and (now) Rev.2). Several
this report. countries were represented at this session not only by

experts familiar with the daily trade in the relevant
pro.ducts an? with practical experience of arbitration in
the,! re~pectlve fields but also by experts on commercial
~rbltratlon. Reference was made to corresponding work
In. UNCITRAL. In 1976 it is hoped that two sessions
WIll be devoted to study of the draft rules on Arbitration.

10. At the eighteenth session in January 1976, work
on harmonization of similar articles in the set of three
Ge!1eral Conditions (for potatoes, for dry and dried
fruIt, fo~ fresh fruit and vegetables) was initiated. It
~as decIded t.o continue to. keep separately the three
Instruments WIth the denonnnation "UN/ECE General
Conditions of Sale for ...".

(b) Guide for drawing up difJerertt contracts

11. As mentioned in paragraph 5 above, the Group
of Experts on International Contract Practices in In­
dustry continued in 1975 its work on the draft Guide
for drawing up contracts on industrial co-operation. The
text has now been agreed, but a final reading will be
made when .the Group of Experts meets in May 1976.
At that seSSIOn work on the next Guide will begin, i.e.
the study of a preliminary text of a draft Guide for
drawing up international consortium contracts.

(c) Projects in areas related to international trade law
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Officials responsible for Standardization Policies. The
decision covers the recommendation by the government
officials on the method of "Reference to Standards"
described in document A/CN.9/106,* which is a new
method of harmonizing certain parts of national legisla­
tion with corresponding parts of the legislation in ex­
istence in other countries. Some of the subsidiary bodies
of the Commission have initiated investigations into
the use of the method in fields where they are respon­
sible for recommendations aiming at the harmonization
of national legislation or for the drafting of conventions
or other instruments for acceptance resulting in har­
monization and sometimes also in the abolition of bar­
riers to trade.

(d) Customs Convention on the International Trans­
port of Goods under cover of TIR Carnets

16. The Customs Convention on the International
Transport of Goods under cover of TIR Carnets (TIR
Convention) (1959) was revised under the auspices of
the ECE and the new text adopted at a conference con­
vened in Geneva for the purpose in November 1975.
The new TIR Convention, 1975 (ECE/TRANS/17)
was opened for signature in Geneva on 1 January 1976
and will remain so until 31 December 1976, thereafter
being deposited with the Secretary-General of the United
Nations in New York. The purpose of the Convention is
to facilitate the carriage of goods involving international
carriage by road by providing for simplified customs
transit formalities including a customs guarantee system.

B. UNITED NATIONS ECONOMIC COMMISSION
FOR LATIN AMERICA (ECLA)

Trade and transport facilitation

17. The Economic Commission for Latin America
carried out a study, at the request of the Bolivian and
Chilean Governments, on transport and customs pro­
cedures and documentation affecting cargo in transit
through the port of Arica destined to Bolivia. The cor­
responding report, entitled Estudio de fadlitaci6n del
transito de mercaderia con destino a Bolivia a traves
del puerto de Arica (E/CEPAL/L.116, January 1975),
proposed an, integrated transit system which was ap­
proved by both Governments and put into effect in
August 1975.

18. ECLA has also been active in promoting co­
ordination among regional organizations interested in
trade and transport facilitation, such as the Latin Ameri­
can Free Trade Association (LAFTA), the Organiza­
tion of American States (OAS), the Caribbean Com­
munitv (CARICOM), the Board of the Cartagena
Agreement (JUNAC) and the Permanent Secretariat
of the General Treaty on Central American Economic
Inteoration (SIECA), and has assisted in forming na­
tion~l facilitation groups in Latin America. (See Trade
and transport facilitation in Latin America (E/CEPAL/
1005,23 April 1975) ). In order to give wider dissemi­
nation to facilitation efforts in Latin America and else­
where ECLA began publishing in August 1975 a
bi-mo~thly bulletin called FAL-Facilitaci6n del co­
mercio y el transporte en America Latina.

'" Reproduced in UNClTRAL Yearbook, Vol. VI: 1975,
part two, V.

International land transport
19. In collaboration with the Latin American As­

sociation of Railways (ALAF) , ECLA prepared a draft
agreement on multinational railroad traffic to permit
freer international circulation of railway cars in the
southern zone of South America. The agreement was
approved by the railroads of Argentina, Bolivia, Brazil,
Chile and Paraguay during the XI General Assembly
of ALAF in Montevideo in October 1975 and will go
into effect when the 'complementary rules and regula­
tions are completed.

20. Since mid-1975 ECLA has been engaged on a
project to promote the establishment of highway freight
transport services among Bolivia, Chile, Colombia,
Ecuador, Peru and Venezuela and to eliminate legal
and administrative barriers which are hindering these
services. The project is being carried out jointly with
the Andean Development Corporation (CAF) in col­
laboration with JUNAC.

International muItimodal transport

21. ECLA has continued to advise Latin American
countries on the preparation of a convention on inter­
national multimodal transport and provided technical
assistance in this regard to Chile, Cuba, Ecuador, Mex­
ico and Peru during 1975.

22. A document on the civil liability of international
multimodal transport operators, entitled Sistemas de
responsabilidad y seguros en el caso de contratos de
transporte multimodal internacional (E/CEPAL/L.123,
24 November 1975), was prepared for the First Meet­
ing of Experts of the Andean Group on Transport In­
surance, organized by JUNAC.

C. INTERNATIONAL CIVIL AVIATION ORGANIZATION
(ICAO)

Revision of the Warsaw Convention of 1929
as amended by the Hague Protocol of 1955

23. Prior stages of ICAO's work on the revision
of the Warsaw Convention of 1929 as amended by the
Hague Protocol of 1955 were described in the reports
submitted to UNCITRAL at its sixth (A/CN.9/82,
para. 6)* and eighth sessions (A/CN.9/106, para.
23). **

24. An International Conference on Air Law con­
vened by the Council of ICAO met from 3 to 25 Sep­
tember 1975 at the headquarters of ICAO in Montreal
and, as a result of its deliberations, adopted and opened
for signature the following Protocols:

(a) Additional Protocol No.1 to Amend the Con­
vention for the Unification of Certain Rules Relating
to International Carriage by Air Signed at Warsaw on
12 October 1929;4

(b) Additional Protocol No.2 to Amend the Con­
vention for the Unification of Certain Rules Relating
to International Carriage by Air Signed at Warsaw on

* Reproduced in UNClTRAL Yearbook, Vol. IV: 1973,
part two, V.*'" Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, V.

4 ICAO document No. 9145.
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(d) Decisions of the Committee on Shipping, at its
seventh session, relating to maritime law

33. The Committee requested the UNCTAD sec­
retariat, in accordance with Committee resolution 22
(VI), to give priority to an examination of the eco­
nomic consequences for international shipping of the
existence or lack of a genuine link between vessel and
flag of registry as explicitly defined in international
conventions in force.

34. The Committee cOnsidered a report by the
UNCTAD secretariat on the treatment of foreign
merchant vessels in ports (TD/B/CA/136) and de­
cided that the UNCTAD secretariat should follow the
deliberations in IMCO on the preparation of a Con­
vention on the Regime of Vessels in Foreign Ports, and
report to the Committee at its eighth session, to which
it might also present any other relevant infonnation
including comments that the Working Group on Inter­
national Shipping Legislation might have on the subject.

(e) Technical assistance
35. The UNCTAD secretariat, as part of its pro­

gramme of technical assistance and in co-operation with
other bodies of the United Nations, participated in
various programmes to assist developing countries in
legal matters connected with maritime transport.

(f) Multinational enterprises and restrictive business
practices

. 36. The Committee on Manufactures held its sev­
enth session in Geneva from 23 June to 4 July 1975.
At that session, the Committee adopted resolution 9
(VII) in which it decided to establish a second Ad Hoc
Group of Experts on Restrictive Business Practices,
with the following mandate:

(c) Ocean bills of lading

30. The Legal Counsel of the United Nations on
behalf of the Secretary-General of the United Nations,
in a letter dated 25 March 1975 and addressed to the
Secretary-General of UNCTAD, transmitted the text
of a draft Convention on the Carriage of Goods by
Sea and invited UNCTAD to submit such comments
on the draft Convention as it might wish to make.

31. The UNCTAD Working Group on Interna­
tional Shipping Legislation will hold its fifth session in
two parts, first in January 1976 to consider the draft
Convention prepared by the UNCITRAL Working
Group, and secondly in July 1976 to consider the text
elaborated by the ninth session of UNCITRAL.

32. In order to assist the UNCTAD Working
Group to formulate an opinion as to the merits of the
draft Convention, the UNCTAD secretariat has pre­
pared a commentary together with recommendations
for modification of the draft text which it considers
to be desirable (TD/B/CA/ISL/19 and Supps. 1
and 2).

D. UNITED NATIONS CONFERENCE ON TRADE
AND DEVELOPMENT (UNCTAD)

Activities of UNCTAD in the field of international
shipping legislation

(a) International intermodal transport
27. The 58-member Intergovernmental Preparatory

Group on a Convention on International Intermodal
Transport held its third session from 16 February to 5
March 1976. To assist the Intergovernmental Prepar­
atory Group in its work the UNCTAD secretariat has
prepared further in-depth studies on the technical, eco­
nomic, legal and institutional implications of intermodal
transport operations. The Intergovernmental Prepar­
atory Group will hold its fourth session from 1-19
November 1976.,

(b) Charter-parties
28. The Working Group on International Shipping

Legislation, at its fourth session held on 27 Janu~
to 7 February 1975, requested the UNCTAD secret<l:nat
to carry out in addition to its report "Charter PartIes"
(TD/B/CA/ISL/13), two maj<?r studies~ which are
now in progress: (a) a comparatIve analySIS of clauses
based on three main time charter contracts and (b) a
similar comparative analysis of clauses in voyage charter
contracts.

lit ICAO document No. 9146.
6ICAO document No. 9147.
7ICAO document No. 9148.

12 October 1929 as Amended by the Protocol Done 29. Based on these studies the UNCTAD secreta-
at The Hague on 28 September 1955;5 riat will prepare additional material which will assist

(c) Additional Protocol No.3 to Amend the Con- the Working Group to identify which of the main clauses
vention for the Unification of Certain Rules Relating on time and voyage charter-parties are susceptible to
to International Carriage by Air Signed at Warsaw on standardization, harmonization and improvement and to
12 October 1929 as Amended by the Protocol Done select areas in chartering activities that may be suitable
at The Hague on 28 September 1955 and at Guatemala for international legislative action.
City on 8 March 1971;6 and

(d) Montreal Protocol No.4 to Amend the Con­
vention for the Unification of Certain Rules Relating to
International Carriage by Air Signed at Warsaw on
12 October 1929 as Amended by the Protocol Done at
The Hague on 28 September 1955.7

25. The Conference also adopted a resolution with
a view to consolidating the different instruments of the
Warsaw system into a single convention.

26. On 19 November 1975, the Council, upon ~on­
sidering the said resolution, decided to amend the gen­
eral work programme of the Legal Committee to include
as item No. 1 the subject "Study of the Consolidation
of the Instruments of 'Warsaw System' into a Single
Convention"; to request the Chairman of the Legal
Committee to establish a special sub-committee to study
the above-mentioned subject; to convene a session of
the Sub-committee from 17 May to 1 June 1976 in
Montreal; and to convene the twenty-second session of
the Legal Committee in Montreal from 19 October to
12 November 1976, in order to study the above-men­
tioned subject on the basis of the Sub-committee's report
and comments received from States. Decision on the
convening of the Diplomatic Conference in 1977 was
reserved until the report of the twenty-second session
of the Legal Committee is available.
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* Reproduced in UNCITRAL Yearbook, Vol. Ill: 1972,
part two, II.

•• Reproduced in UNCITRAL ,Yearbook, Vol. IV: 1973,
part two, II, 2.

A comprehensive strategy to ex­
pand and diversify the export
trade of manufactures and semi-
manufactures. . . . . . . . . . . . . . (TD/185)

The role of transnational corpora­
tions in the trade of manufac­
tures and semi-manufactures of
developing countries . . . . . . .. (TD/185/Supp.2)

F. INTERNATIONAL MONETARY FUND (IMF)

41. A preliminary draft uniform law on interna­
tional bills of exchange (A/CN.9/67)* was prepared
and submitted to the fifth session of UNCITRAL.
Thereafter, it was revised to include international prom­
issory notes (A/CN.9/WG.IV/WP.2)** and,pursuant
to the request of UNCITRAL, was submitted to the
Working Group on International Negotiable Instru­
ments. The Working Group is continuing its review of
the draft. Fund staff members have attended meetings
held under UNCITRAL auspices in the preparation of
questionnaires, the analysis of responses, and the con­
sideration and drafting of provisions of the draft uniform
law.
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E. FOOD AND AGRICULTURE ORGANIZATION
OF THE UNITED NATIONS (FAO)

40. The Food and Agriculture Organization has
~een involved in two projects related to general .condi­
lions of sale, standard contracts and standard trade
terms:

(i) Definition of the terms used in the rice trade
has been approved by the Intergovernmental
Group on Rice in 1972;

(ii) Model Ordinance on Cocoa Grading and Code
of Practice was approved by a Working Party
in 1969; and adopted by countries in national
legislation, representing 80 per cent of world
trade in cocoa.

A. ASIAN-AFRICAN LEGAL CONSULTATIVE
COMMITTEE (ALec)

(a) Uniform rules governing the international sale
of goods

42. This subject has been included in the pro­
gramme of work of the Committee since 1969. The
Uniform Law on the International Sale of Goods,
together with the revisions thereto, proposed by the
UNCITRAL Working Group on the International Sale
of Goods, has been considered by a standing sub­
committee at the annual sessions held at Accra (1970),
Colombo (1971), Lagos (1972) and New Delhi (1973).
The Committee's secretariat has since been following
the work of the UNCITRAL Working Group, and will
examine the Draft Convention on International Sale
of Goods, when completed by the Working Group, for

Part Two. Activities of other organizations

"The Group should take into account the need
for appropriate remedial measures at the national,
regional,· interregional and international levels with
respect to restrictive business practices adversely
affecting the trade and development of developing
countries, and

"(a) Identify those practices which are likely to
result in the acquisition and abuse of market power
at the national and international levels;

"(b) Examine ways of improving the exchange
of information on restrictive business practices be­
tween Governments of developed or developing coun­
tries;

" (c) Examine the elements of the formulation
of a model law or laws for developing countries on
restrictive business practices; and

"(d) Examine the possibility of formulating mul­
tilateral acceptable principles on restrictive business
practices which aim at remedying those practices
which adversely affect the trade and development of
developing countries."

Furthermore, the Group was called upon to make
recommendations in respect of the tasks assigned to
it and to report to the seventh special session of the
Trade and Development Board, which is scheduled to
meet in March 1976. The Committee also requested the
Secretary-General ofUNCTAD to inform the Commis­
sion on Transnational Corporations of the content of
the resolution and to ensure co-ordination between the
work of UNCTAD and that of the Commission in order
to assist both bodies in fulfilling their tasks.

37. The second Ad Hoc Group of Experts met in
Geneva from 20-24 October 1975 but, in view of the
fact that the Group was not able to complete its work
at this session, it recommended to the Secretary-General
of UNCTAD-in accordance with resolution 9 (VII)
of the Committee on Manufactures-to reconvene the
Group of Experts as early as possible in 1976 and, in
this connexion, make provision for a session of two
weeks' duration. The second session of the Group was
held in Geneva from 16-27 February 1976.

38. It should also be recalled that the General
Assembly, at its seventh special session, decided that
"restrictive business practices adversely affecting inter­
national trade, particularly that of developing countries,
should be eliminated and efforts should be made at
national and international levels with the objective of
negotiating a set of equitable principles and rules". This
aspect is also being examined by the above-mentioned
Group of Experts.

39. It should also be noted that the United Nations
Conference on Trade and Development, at its fourth
session in Nairobi in May 1976, will examine the ques­
tion of a comprehensive strategy to expand and diversify
the export trade of the developing countries in manu­
factures and semi-manufactures. An important aspect
of this strategy is the role of transnational corporations
in the trade of manufactures of developing countries
and control of restrictive business practices generally.
In thisconnexion the relevant documents being sub­
mitted to the Conference at this session are:

..~.
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submission of comments thereon to the member Gov­
ernments of the Committee.

(b) Prescription (limitation) in the international sale
of goods

43. The UNCITRAL draft convention on this sub­
ject was considered in detail by the standing Sub-Com­
mittee on the International Sale of Goods at the session
held in New Delhi (1973) together with a study thereon
prepared by the Committee's secretariat. The Sub­
Committee generally approved the approach of the draft
convention as a workable compromise, and submitted
specific suggestions for its revision. The report of the
Sub-Committee was circulated among member States
for their comments and some member States generally
approved the report.

(c) Standard or model contracts and general condi­
tions of sale

44. The work already done, commencing with the
session held in Accra (1970), has included preparation
of three standard contracts and a set of general condi­
tions of sale for use in international sale of goods which
were approved by the Committee at its Teheran session
(1975). The first contract is on FOB basis which is
applicable to those commodities which are exported by
Asian-African countries but excluding those where
FAS terms would be more appropriate. The second
contract is on FAS basis, and is applicable to perishable
agricultural produce and commodities which are ex­
ported primarily by the Asian-African countries. The
third contract is on CIF basis and is applicable in
respect of light machinery and durable consumer goods
which are primarily exported by the Asian-African
countries. The General Conditions of Sale on CIF (mar­
itime) basis have been formulated as an alternative to
the CIF contract, referred to above. Although the
standard contracts/general conditions have been pre­
pared with particular reference to the commodities
therein stipulated, these can be used for other com­
modities also with some modifications. The standard
contracts/general conditions have been transmitted to
all the Asian and African Governments as also to
organizations and associations of trade in the region.
A special conference will be convoked during July­
August 1976 with the participation of governmental
and trade representatives for adoption of these contracts
and general conditions.

(d) International commercial arbitration
45. A detailed study on certain aspects of interna­

tional commercial arbitration was prepared by the Com­
mittee's secretariat. This covered the following topics:
(i) institutional arbitration and ad hoc arbitration; (ii)
constituting the arbitral tribunal; (iii) venue of arbitra­
tion; (iv) the applicable law to determine the rights
and obligations of the parties under the contract; (v)
procedure in arbitration; (vi) arbitral awards; (vii)
the enforcement of foreign arbitral awards. The study
was placed before the Committee at its Tokyo session
(1974) and considered in detail by a Sub-Committee.
The report of the Sub-Committee with the recommenda­
tions contained therein was forwarded to UNCITRAL
for its attention.

46. A further study on the subject was prepared
by the Committee's secretariat for the session held in

Teheran (1975), but the Sub-Committee constituted
at that session to consider trade law subjects could not
discuss the matter for lack of time.

47. As a follow-up of the aforementioned study
the Committee's secretariat has now formulated Draft
Model Rules on Commercial Arbitration for use in
commercial disputes arising between the buyers and
sellers of the region and those of the developed coun­
tries. These Model Rules will be considered at the
forthcoming Kuala: Lumpur session to be held in June­
July 1976.

(e) International legislation on shipping

(i) Bills of lading

48. In response to UNCITRAL questionnaires on
certain topics relating to bills of lading, which were due
to be considered by the UNCITRAL Working Group
on International Legislation on Shipping, detailed
answers to the questionnaires were prepared by the
Committee's secretariat, and circulated to member Gov­
ernments for their comments. The topics in question
were also considered by a Sub-Committee at the Tokyo
session of the Committee (1974) and the report of the
Sub-Committee was forwarded to UNCITRAL for con­
sideration by its Working Group.

49. Subsequently, a detailed study was prepared by
the Committee's secretariat on certain aspects of bills of
lading and circulated to member Governments and
selected Asian and African Governments for their
comments. The study covered the following topics:
(i) Liability of ocean carriers for delay; (ii) Docu­
mentary scope of the proposed Convention; (iii) Geo­
graphic scope of the proposed Convention; (iv) Elimina­
tion of invalid clauses in bills of lading; (v) Carriage
of cargo on deck; (vi) Carriage of live animals; and
(vii) Definitions of "carrier", "contracting carrier", "ac­
tual carrier" and "ship". The study was also placed
before the Teheran session of the Committee, but the
Sub-Committee appointed at that session to consider
trade law matters could not go into the study for lack
of time.

50. Notes and comments on the Draft Convention
on Carriage of Goods by Sea, the text of which has
been finalized by the UNCITRAL Working Group at
its eighth session, are under preparation for circulation
to member Governments.

(ii) A Code of Conduct for Liner Conferences

51. A detailed study was prepared by the Com­
mittee's secretariat on the proposals which culminated
in the holding of a United Nations Conference of Pleni­
potentiaries in November-December 1973 and March­
April 1974 which adopted the Convention on the Code
of Conduct for Liner Conferences. This was circulated
to member Governments and other Governments of the
region. The secretariat has prepared a further study for
submission to member Governments in which it has
examined the Convention to see whether its provisions
are legally sound and in accordance with the interests
of the Asian-African region. The object of this study
is to assist member Governments in examining the
question of ratification of the Convention.
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B. ASIAN DEVELOPMENT BANK

Credit and security research project
52. For the past five years the Asian Development

Bank has been associated with the Law Association for
Asia and the Western Pacific (LAWASIA) in a credit
and security research project. This project involves a
study of the security arrangements available to national
development banks and similar financial institutions
situated in the region.

C. COUNCIL OF EUROPE

(a) Draft European rules on extinctive prescription in
civil and commercial matters

53. It was decided to do no work on these draft
rules for the time being. The subject is to be discussed
once the work on the United Nations Convention on
International Sale of Goods is completed.

(b) Recognition and enforcement of foreign judge­
ments in civil and commercial matters

54. The definitive English text of the practical
guide on this subject was issued by the Council of
Europe in the United Kingdom in 1975 (publisher:
Morgan-Grampian, Ltd.). A French version of the
guide will be issued shortly.

(c) Product liability in the event of injury and death

55. A draft European convention on this subject
drawn up by a committee of experts is now being
thoroughly reviewed by the Governments of member
States.

(d) Penalty clauses in civil law
56. A committee of experts has been instructed to

prepare an international instrument on penalty clauses
in civil law. Work on this subject will probably be
completed towards the end of 1976.

(e) Legal protection of consumers

57. A committee of experts on legal protection of
consumers has begun the preparation of a draft resolu­
tion and a draft explanatory manual the purpose of
which is to protect consumers against unjust clauses in
contracts for the provisions of goods or services.

D. COMMISION OF THE (EEC) EUROPEAN COMMUNITIES

(a) Instalment sales
58. In 1976 the Commission will continue its work

on the implementation of the EEC's preliminary pro­
gramme for a consumer protection and information
policy, which was approved by the Council on 14 April
1975.

59. Draft directives relating to commercial contracts
not concluded on commercial premises will be submitted
to the Council in the course of 1976 together with, inter
alia, a draft directive on instalment sales.

60. The legislation on the protection of consumers'
interests is being harmonized with existing financial
practices and regulations with a view to strengthening
the security of commercial operations as well.

(b) Guarantees

61. In 1976 the Commission will endeavour to
complete its work on preparing a draft directive on the
harmonization of the law applicable to suretyship and
guarantees.

62. This work covers all commercial or financial
operations, private or public, which involve the use of
a legal instrument or suretyship or non-specific guar­
antee.
(c) Goods/patents/trade marks

63. The Convention on the Community Patent
which was signed at Luxembourg on 15 Decembe:
1975, establishes a uniform law for the entire Com­
munity in this important field of economic law and will
facilitate the free movement of patented products.

64. With regard to trade mark law, the Commission
will publish during the first half of 1976 a memorandum
on the establishment of a Community trade mark which
will provide a basis for future work on harmonization
in this sphere.

(d) Multinational enterprises

65. The Commission of the European Communities
~as not proposed to the ~oun7il and does not at present
tntend to prepare any dIrective or other legal instru­
m~nt on the subject specifically of multinational enter­
pnses. However, many of the Commissions' proposals
In the field of company law are of direct interest to
multinational enterprises and have as one of their aims
the. creation of ~ legal framework for European multi­
nattonal enterpnses. The problems of these enterprises
have been described by the Commission in the Com­
munication "Multinational undertakings and Community
regulations" of 7 November 1973 (Bulletin of the
European Communities, Supplement 15/1973).

(i) Amended proposal for a Fourth Council Di­
rective for co-ordination of national legisla­
tion regarding the annual accounts of limited
liability companies, submitted to the Council
on 21 February 1974 (Bulletin of the EC,
Supplement 6/74).

(ii) Proposal for a Fifth Council Directive for co­
ordination of national legislation as regards
the structure of public limited liability com­
panies and the powers and obligations of
their organs, submitted to the Council on 27
September 1972 (Official Journal of the EC,
No. C 131, 13 December 1972).

(iii) The Commission has in order to facilitate the
discussion on said proposal for a Fifth Coun­
cil Directive on 12 November 1975 published
a green paper on Employee participation and
Company structure (Bulletin of the EC, Sup­
plement 8/75).

(iv) The Commission has on 13 May 1975 sub­
mitted to the Council an amended proposal
for a Statute for the European Company (Bul­
letin of the EC, Supplement 4/75).

(v) The Commission is preparing a proposal for
a Council directive on take-over bids.

(vi) The Commission is preparing a proposal for
a Council directive on consolidated accounts.
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(e) Multilateral co-operation for the provision of tech­
nical and other assistance to vehicles used in inter­
national traffic

72. In order to promote favourable conditions for
the development of the international carriage of goods
by road in the territories of Bulgaria, Hungary, the
German Democratic Republic, Poland, Romania, the
Russian Soviet Federative Socialist Republic, Czecho­
slovakia and Finland, through the adoption of a system
of technical and other assistance on international routes
between the appropriate ministries of the above-men­
tioned countries, a Protocol was concluded on 3 De­
cember 1975 concerning multilateral co-operation for
the provision of technical and other assistance to vehi­
cles used in international traffic. In accordance with
this Protocol, the Contracting Parties are to co-operate
by applying in their mutual relations certain provisions
of the Agreement of 21 July 1973 concerning technical
and other assistance to vehicles used in international
traffic, concluded between the relevant ministries .of the
People's Republic of Bulgaria, the Hungarian People's
Republic, the German Democratic Republic, the Polish
People's Republic, the Socialist Republic of Romania,
the Russian Soviet Federative Socialist Republic and
the Czechoslovak Socialist Republic.

(d) Agreement on the unification of requirements for
the preparation and submission of applications
concerning inventions

71. At the Conference of heads of departments in
CMEA member countries dealing with inventions, a
draft was prepared of an agreement on the. unification
of requirements for the preparation and submission of
applications concerning inventions. On 5 July 1975,
the Governments of the People's Republic of Bulgaria,
the Hungarian People's Republic, the German Demo­
cratic Republic, the Republic of Cuba, the Mongolian
People's Republic, the Polish People's Republic, the
USSR and the Czechoslovak Socialist Republic signed
an Agreement on the unification of requirements for
the preparation and submission of applications con­
cerning inventions.

(c) Conditions for the execution of research, design
and experimental work on a co-operative basis

70. In 1975, the Conference of representatives of
CMEA member countries drafted model conditions for
!reaties on the execution of research, design and exper­
Imental work ona co-operative basis. An appendix to
the model conditions was adopted, consisting of a model
!reaty on the execution of scientific, design and exper­
Imental work on a co-operative basis. It is intended
that these instrum~nt~ should be used by the appropriate
organs and orgamzatIons of CMEA member countries
at their discretion. Work is continuing at the Legal Con­
ference of representatives of CMEA member countries
on the preparation of model treaties on the establish­
ment and operation of international scientific and tech­
nical organizations and scientific production associa­
tions.

E.

(vii) The Commission is preparing a proposal for international economic associations, sale of products
a Council directive on groups of companies. and the legal status of workers employed in international

(e) Goods/product liability economic organizations.

66. In 1975 the Commission of the European Com­
munities completed its consultations with governmental
experts of member States and, at the Community level,
with the industrial, insurance and consumers' associa­
tions concerned on the subject of two preliminary drafts
of a directive on the harmonization of legislation con­
cerning product liability. The Commission plans to
submit its draft directive to the Council of Ministers of
the European Communities in the first half of 1976.
The European Parliament and the Economic and Social
Committee will probably discuss it during that year.

COUNCIL FOR MUTUAL ECONOMIC
ASSISTANCE (CMEA)

(a) General Conditions of Delivery of Goods between
Organizations of the CMEA Member Countries

67. In June 1975, on the instructions of the Coun­
cil's Executive Committee, the CMEA Standing Com­
mission on Foreign Trade adopted a decision regarding
the incorporation in the General Conditions of Delivery
of Goods between Organizations of the Member Coun­
tries of the Council for Mutual Economic Assistance
(General Conditions of Delivery, 1968) of changes
concerning the material responsibility of economic or­
ganizations for non-performance or unsatisfactory per­
formance of mutual obligations. In connexion with the
accession of the Republic of Cuba to the General Con­
ditions of Delivery, 1968, the Commission on Foreign
Trade adopted a decision in November 1975 concerning
the incorporation in the General Conditions of Delivery,
1968, of clarifications regarding the deliveries of goods
between organizations in the Republic of Cuba and
those in other CMEA member countries. The Com­
mission recommended that CMEA member countries
amend the text of the General Conditions of Delivery,
1968/1975 to include all contracts concluded after 1
January 1976, on the understanding that the parties
to a contract could agree also to apply the amended
text to contracts concluded prior to that date.

(b) Uniform legal regulations to govern the establish­
ment and operation of international economic
organizations in CMEA member countries

68. The Legal Conference of representatives of
CMEA member countries formulated and submitted for
the consideration of the Council's Executive Committee
a draft of uniform provisions concerning the establish­
ment and operation of international economic organ­
izations. The Executive Committee approved the uni­
form provisions in January 1976 and recommended that
CMEA member countries and the Socialist Federal Re­
public of Yugoslavia should be guided by them when
establishing new international economic organizations.

69. The document approved by the Executive Com­
mittee contains, inter alia, provisions concerning the
characteristics of international economic associations,
methods of establishing them and regulating their opera­
tion, the content of constituent documents, membership,
organizational structure, property regime, economic ac­
tivities and the supply of materials and machinery for
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. F. HAGUE CONFERENCE ON PRIVATE
INTERNATIONAL LAW

(a) The law applicable to agency

7~. This project aims at the preparation of a con­
vent~on on the law applicable to agency. This includes
the mternal relationship between principal and agent,
and the external relationships of both principal and
agent with third contracting parties, arising as a result
of the agent's activities. In all these fields international
private r~la.tionships are created by persons acting as
lOtermedlanes, except that the subject is limited to the
contractual aspects of agency. Vicarious liability for
the purely tortIOUS act of an agent is not covered' by the
projected convention.

74. The terms of reference are found in the Final
Act of the Twelfth Session of the Conference, dated
21 Octob~r 1972, part C, item c of the secondary list.
Under artIcle 3 of the Statute of the Conference the
Netherlands Standing Government Committee on' Pri­
vate International Law makes the final decisions re­
garding the Conference's agenda.

75. Documents prepared in connexion with the
project are: Preliminary Document No.1, Report on
t~e Law Applicable to Agency, by Mr. Michel Pelichet,
FIrst Secretary at the Permanent Bureau; Prel. Doc.
No. ~, Questionnaire with Commentary on the Law
ApplIcable to Agency; Prel. Doc. No.3, Replies of the
Governments to the Questionnaire; Prel. Doc. No.4,
Conclusions drawn from the discussions at the Special
Commission on Agency; and Preliminary Draft Con­
vention <?n the La'Y ~pp1icable to Agency, adopted by
the SpecIal CommIssIon on 26 November 1975. It is
planned to prepare a definitive text of the Convention
at the thirteenth session of the Conference, to be held
4-23 October 1976.

76. In addition to legal research and documenta­
tion, preparatory work has consisted of two Special
Commission meetings held during the year 1975, at
the latter of which the preliminary draft convention
was adopted. Presently under preparation is a report
by Mr. Ian Karsten (United Kingdom), Rapporteur
of the Special Commission, which will be circulated
prior to the thirteenth session of the Conference.

77. No other organizations or bodies are collaborat­
ing in this project. However, the Conference has had
the benefit of attendance by observers representing,
among others, the United Nations Commission on In­
ternational Trade Law (UNCITRAL), the European
Economic Community, the International Chamber of
Commerce, and the Comite europeen des assurances.

(b) Contracts and torts (Preliminary study of the
desirability of taking up a project covering these
fields)

78. The terms of reference are to the Final Act of
the Twelfth Session of the Conference dated 21 Oc­
tober 1972, part C, item d under the list of first priori­
ties. The terms of reference expressly state that a ques­
tionnaire as to whether it is opportune to undertake
studies on this subject should be addressed to the Mem­
ber States and that the Standing Government Com­
mittee would decide in the light of the replies on the
action' to be taken. Under article 3 of the Statute of
the Conference, the Netherlands Standing Government

Committee on Private International Law makes the
final decisions regarding the Conference's agenda.

79. Documents prepared to date are: Conflicts
Rules relating to Contracts and Torts, Questionnaire
and Explanatory Memorandum, dated November 1973
prepared by the Permanent Bureau of the Conference ~
Replies of the Governments to the Questionnaire' Not~
concerning Contracts and Torts, Preliminary Doc~ment
No.1 of December 1975 for the attention of the Special
Commission on Miscellaneous Matters.

80. ~r~paratory work done t? da~~ has related solely
to a p~elImlOary stud~ of the deSIrabIlIty of undertaking
a detaIled study of thIS very broad set of subject areas.
No final decision has yet been taken as to whether
such a broad project should be undertaken. A Special
Com.mission to be convened in late January 1976, will
conSIder further the desirability of taking a decision to
commence such a detailed study.

81. Since no decision has been taken to undertake
this project at the present time, there is no arrangement
for collaboration with other organizations or bodies.
However, in the event that a decision should be made
to take up ~is project, collaboration with a wide range
of orgamzatIons, governmental as well as non-govern­
mental, may be necessary in order to avoid duplication
of effort and possible interference with current projects
and in order to avoid abstract solutions which do not
relate to current commercial practice.

82. No text has yet been prepared; nor is it clear
whether a decision will be taken to prepare a text or,
if so, what form that text might take.

(c) List of possible future projects

83. The following subjects concerned with inter­
national trade law are listed as possible subjects for the
future agenda of the Conference, but no decision has
yet been taken, either adopting or rejecting them as
projects:

1. The law applicable to negotiable instruments;
2. The law applicable to unfair competition;
3. The law applicable in the field of liability in­

surance;
4. The law applicable to the following matters in

the field of international trade law-powers of
attorney, bank guarantees and sureties, banking
operations, licensing agreements and know-how.

G. INTERNATIONAL BANK FOR ECONOMIC
CO-OPERATION (!BEe)

84. During 1975 the International Bank for Eco­
nomic Co-operation continued to concern itself with
questions relating to the improvement of accounting
systems in transferable roubles of the member countries
of IBEC with the development of operations using con­
vertible currency.

85. As a result of work done at the 40th meeting
of the Council of the International Bank for Economic
Co-operation, held on 9 April 1975, preliminary "Basic
principles relating to the supply of credit by the Bank
to international economic organizations established by
member countries of the Council for Mutual Economic
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Assistance" were adopted. This document was signed
by the heads of delegations of member countries of
IBEC in the Council of the Bank. The essence of these
basic principles relating to the supply of credit can be
summarized as follows:

(a) IBEC offers credit to international economic
organizations established by interested member coun­
tries of CMEA. Such organizations should be legal en­
tities, should have the statutory capital, should carry
out economic activities in accordance with the principles
of economic accounting, and should also have the right
to receive credit from IBEC on the basis of the norma­
tive documents regulating activities of international eco­
nomic organizations;

(b) Credit is offered both in transferable roubles
and in convertible currency for periods of up to one
year, at the decision of the Management of the Bank,
and up to two or three years at the decision of IBEC.

H. INTERNATIONAL INSTITUTE FOR THE UNIFICATION
OF PRIVATE LAW (UNIDROIT)

(a) Progressive codification of the general part of the
law of contracts

86. At its first meeting, held in Rome in 1974, a
small steering committee, set up by the President of
UNIDROIT to initiate work on the preparation of a
uniform international trade code, decided to begin with
the question of formation of contracts. In this context
it instructed the secretariat of UNIDROIT to prepare a
document containing the text of a draft elaborated by
Prof. Popescu on the basis of the 1964 Uniform Law
on the Formation of Contracts for the International
Sale of Goods together with a questionnaire intended
to find out the extent to which the above-mentioned draft
might prove acceptable as a future uniform law govern­
ing the formation of international contracts in gen­
eral. This document (Etudes: L-Doc. 8, UNIDROIT
1975) has already been sent to a large number of people
and bodies, well known in the field of comparative
private law studies, with a request for their assistance
in this first stage of the work by communicating to
UNIDROIT their observations, suggestions and point
of view on the problems set out in the questionnaire.

87. Pending the arrival of the replies to the ques­
tionnaire, which will be carefully examined and then
serve as the basis for further work on the formation
of contracts, the Secretariat has commenced a prelim­
inary study on the problems posed by the interpretation
of international contracts. It was agreed by the above­
mentioned steering Committee that these problems
would be dealt -with in the second chapter of the future
code.
(b) International sale of goods
Draft Convention providing a Uniform Law on the

Acquisition in Good Faith of Corporeal Movables
and

Draft Convention providing a Uniform Law on Agency
of an International Character in the Sale and Pur­
chase of Goods
88. As already indicated in 1975 (see A/CN.9/

106, para. 76),* negotiations are under way with a

'" Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, VII.

view to the submission of these two drafts to Diplomatic
Conferences for adoption. Progress has been made
in particular with regard to the convening by one of
UNIDROIT's member States of a Diplomatic Confer­
ence for the adoption of the agency draft.

(c) Leasing

89. A small working group, composed of four mem­
bers of the Governing Council of UNIDROIT (Am­
bassador Kearney, Professors Popescu, Sauveplanne
and Wortley), met at the seat of UNIDROIT on
21 April 1975 to examine the feasibility of preparing
uniform international rules on the leasing contract.

90. It was seized of a preliminary report on the
leasing contract (Study LIX-Doc. 1, UNIDROIT
1975) prepared by the Secretariat and proceeded to a
delimitation of the scope of future work on the subject.
In this context it decided:

(i) To exclude real estate leasing, first, because of
what was felt to be the limited incidence of
such operations on an international plane and,
secondly, because of the obviously enormous
difficulties obtruding in any attempt at unify­
ing land law;

(ii) To exclude the leasing of ships, because of
the special nature of the type of contract in­
volved, considered by the group to have more
in common with charter-parties;

(iii) To exclude the leasing of aircraft, also be­
cause of the special characteristics of the con­
tract involved;

(iv) Not to limit the scope of the present study
just to the financial leasing operation, where
there is a triangular relationship between man­
ufacturer/supplier, finance lessor and the ul­
timate user, but, for the moment at least, also
to envisage the bilateral type of leasing opera­
tion known as operating leasing;

(v) Not to attempt, in view of the enormous diffi­
culties involved, any uniformization of the
national legal rules pertaining to exclusively
internal leasing operations, but rather to tackle
the question of specifically international leas­
ing operations.

In the light of this, the working group decided that no
further meetings should be convened for the time being,
in order to enable the secretariat to seek out more in­
formation, in particular from the banks specializing in
these operations, regarding the precise character of in­
ternational leasing operations. It further authorized the
secretariat to send out its preliminary report to experts
in the field with a request for their comments and ob­
servations, In the light of these observations, the Gov­
erning Council will decide at its next session upon the
nature of the future work to be carried out in this field.

(d) Factoring

91. The Secretariat will shortly complete a prelim­
inary study on the contract of factoring which will be
circulated to interested circles for comment. On the
basis of these observations a revised version of the
report will be submitted to the Governing Council at
its next session.
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(e) Transport
Harmonization of the legal regimes relating to the liabil­

ity of the carrier of goods and persons-Study of the
gold-clause in international conventions
92. The secretariat of UNIDROIT has temporarily

suspended work on this question pending the decisions
cQncerning the unit of account to be taken within the
framework of a number of international organizations
at present drafting or revising transport conventions.

Legal status of air-cushion vehicles
93. A committee of governmental experts has com­

pleted work on a preliminary draft convention on the
registration and nationality of air-cushion vehicles. This
draft, together with an explanatory report prepared by
the secretariat of UNIDROIT, is contained in document
Study LII-Doc. 10, UNIDROIT 1975. The Com­
mittee has also proceeded to a first reading of a prelim­
inary draft convention relating to the international car­
riage of passengers and their luggage by sea and by
inland waterway in air-cushion vehicles (see document
Study LII-Doc. 13, UNIDROIT 1976). This draft,
together with an explanatory report, will be examined
by the Committee at its fourth session, to be held in
June 1976. On this occasion the Committee will also
examine the text of a preliminary draft convention
on the tortious liability of owners and operators of
air-cushion vehicles for damage caused to third parties,
at present under preparation by the secretariat of
UNIDROIT.

Carriage by inland waterway
94. Following the third meeting of the UNIDROIT

Committee of Governmental Experts on the Contract
for the Carriage of Goods by Inland Waterway, a re­
vised text of the draft convention on this subject (CMN),
has been prepared by Professor R. Loewe (document
Study XXVII-Doc. 22, UNIDROIT 1975). This text,
and especially a compromise formula on the question
of the exoneration of the carrier from liability for fault
in the navigation of the vessel, is at present under re­
view by Governments and it is hoped that by mid-1976
it will be possible to decide whether hopes of further
progress are sufficient to justify the convening of a
fourth session of the Committee.
(£) Tourism

The hotelkeeper's contract
95. At its fifty-fourth session, held in Rome in

April 1975, the Governing Council of UNIDROIT
examined a preliminary draft convention on the hotel­
keeper's contract. The Council was of the opinion that
a number of aspects of the text reql;1ired .further at­
tention and decIded to resume conSIderatIon of the
draft at its fifty-fifth session, to be held in Rome in
September 1976.

III. INTERNATIONAL NON-GOVERNMENTAL
ORGANIZATlONS

A. INTERNATIONAL CHAMBER OF COMMERCE (ICC)

(a) International sale of goods

Uniform Rules
96. The ICC is continuing its contribution to. the

UNCITRAL work by attending as observers at seSSIOns
of the UNCITRAL Working Group.

General conditions of sale

97. The ICC has now nearly completed the work on
the definition of trade terms additional to Incoterms
1953 which cover sales involving air and combined
transport. In this context a term called "FOB AIR­
PORT ... (NAMED AIRPORT OF DEPARTURE)"
could be adopted this year. A complete revision of
Incoterms 1953 is under consideration.

(b) Int~rnational payments

Negotiable instruments

98. The ICC has confirmed its willingness to assist
in every way possible UNCITRAL's work in this field,
in particular by making inquiries amongst interested
circles and in participating in the meetings of the
UNCITRAL Study Group on International Payments.

Documentary credits

99. The ICC has presented the revised text of Uni­
form Customs and Practice for Documentary Credits,
approved by the Executive Committee of the ICC on
3 December 1974 at the eighth session of the United
Nations Commission on International Trade Law. The
ICC appreciated UNCITRAL noting that the Uniform
Rules constitute "a valuable contribution to the facili­
tation of international trade" and commending "the
use of the 1974 revision, as from 1 October 1975, in
transactions involving the establishment of documentary
credit".*

100. The ICC Commission on Banking Technique
and Practice is currently preparing a revision of the ICC
Standard Forms for the issuing of Documentary Credits,
with a view to adapting them to the revised text of Uni­
form Customs and Practice for Documentary Credits.

Collection of commercial paper

101. The ICC has undertaken the revision of its
Uniform Rules for the Collection of Commercial Paper.

Guarantees

102. In close co-operation with UNCITRAL, the
ICC is continuing its work aimed at drawing up Uni­
form Rules for Contract Guarantees (tender, perform­
ance and repayment guarantees).

(c) International arbitration

103. The ICC has completed its work on a revised
text of its Rules of Arbitration which came into force
as from 1 June 1975.

104. The ICC Commission on International Ar­
bitration is currently studying, in close co-operation with
the Chambers of Commerce of the socialist countries,
the setting up of an international system of technical
expertise.

105. The opportunity of establishing special rules
of arbitration for maritime arbitration is also under
consideration.

(d) Automatic data processing in international trade
106. A Joint Working Party has been setup with a

view to identifying the banking and .commercial pr?b­
lems involved in the use of automatIc data processmg

'" A/100l7, para. 41 (UNCITRAL Yearbook, Vol. VI:
1975, part one, II, 1).
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(ADP) in international trade, in close co-operation
with the competent intergovernmental orgaruzations,
particularly the United Nations Economic Commission
for Europe, and UNCITRAL.

(e) International regulation of shipping

Revision of the Hague Rules

]07. The ICC has participated regularly in the
meetings of the UNCITRAL Working Group on In­
ternational Shipping Legislation, devoted to a revision
of the Hague Rules. Whenever necessary, the ICC has
submitted observations on various aspects of that re­
vision.

Uniform Rules for a Combined Transport Document
(ICC brochure 298)

108. In July 1975, the ICC revised its Uniform
Rules so that they could be more widely used by com­
bined transport operators. The chief object of the re­
vision was to make liability for delay subject to the
"network" system.

B. INTERNATIONAL ORGANIZATION FOR
STANDARDIZATION (ISO)

109. ISO is not engaged in the preparation of legal
texts as such, but the International Standards prepared
by ISO are frequently used as a basis for international
tendering and contracts. At the end of 1975 ISO had
published 2,840 International Standards.

C. INTERNATIONAL UNION OF MARINE
INSURANCE (IUMI)

International legislation on shipping

110. The International Union of Marine Insurance
will follow closely the further development of the
UNCITRAL draft Convention on the Carriage of Goods
by Sea. In this connexion, IUMI published in October
1975 its pamphlet on "The Essential Role of Marine
Cargo Insurance in Foreign Trade". This was prepared
by the Carrier's Liability Committee and approved by
the Council of IUMI at its September 1975 Conference
in Tokyo, Japan.

Combined transport

111. IUMI also consulted with the ICC in the re­
vision of the latter's brochure "Uniform Rules for a
Combined Transport Document" (No. 298).

Carriage oj goods

by air

by air and other modes of transport

by inland waterways

by multimodal transport

in South America

international

see also by air and other modes
of transport

by rail

by road

in CMEA countries

in South America

international

by sea

bills of lading

charter parties

revision ofHague Rules

liability of carrier of goods

Charter parties

see Carriage of goods by sea

Collectioll oj commercial paper

see International payments

Consumer protection

COil tract

codification of law of

possible study on law of

Contracts

see International payments

see Standard contracts

Documentary credits

see International payments

Economic organizations

establishment in CMEA member countries

Exports of developing countries

see Multinational enterprises

Facilitation oj trade procedures

automated data processing

trade documentation

23-26

97

94

21-22

27, 108, 111

19

72

19-20

16

30-32, 48-50

28-29

107, 110

92

57-60

86-87

78-82

68-69

12-14, 106

12-14

SUBJECT-MATTER INDEX

(The rejerences in t1lis subject-matler index are to paragraphs.)

Acquisition in good jaith oj corporeal movables
see International sale of goods

Agency

Air-cushion vehicles
legal status of

A utomated data processing
see Facilitation of trade procedures

Bills oj lading
see Carriage of goods by sea

Bills oj exchange
see International payments

73-77, 88

93

Factorll1g

see International payments

Foreign judgements (recognition of)

General conditions oj sale

conditions for contracts relating to:

agricultural products

air and combined transport

delivery of goods between CMEA mem­
ber countries

industrial co-operation

light machinery

research, design and experimental work

54

8-10, 40, 44

97

67

5, 11

44

70
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Harmonization of national legislation

see Standardization

International commercial arbitration

International payments

accounting systems for transferable roubles

bills of exchange

collection of commercial paper

contracts of guarantee

documentary credits

factoring

leasing

security interests in goods

International sale of goods

acquisition in good faith of corporeal
movables

in general

prescription

Leasing

see International payments

Multinational enterprises

in relation to European company
legislation
in relation to restrictive business practices

in relation to exports of developing
countries

Patents and trade marks

8,45-47, 103·105

84-85

41, 98

101

61-62, 102

99-100

91

89·90

52

88

42, 96, 107

43, 53

65

36·38

39

63-64

Penal clauses

Prescription

see International sale of goods

Products liability

Restrictive business practices

see Multinational enterprises

Security interests in goods

see International payments

Shipping

Code of Conduct for Liner Conferences

economic consequences of lack of link be·
tween vessel and flag of registry

regime of vessels in foreign ports

see also Carriage of goods by sea

Standard contracts

Standardization

for use in contracts

of national legislation

Torts

possible study on law of

Tourism

Trademarks

see Patents and trade marks

Training and assistance

Trade documentation

see Facilitation of trade procedures

56

55, 66
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33

34

44

109
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78·82

95

35, 85
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A/CN.9/IX/C.1/CRP.14
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A/CN.9/IX/C.1/CRP.27
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A/CN.9/IX/C.1/CRP.30

A/CN.9/IX/C.1/CRP.31
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Singapore, United Kingdom, United States
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Amendments to article 13, paragraphs 1 and 2,
proposed by the representative of Greece ..

Draft report of Committee I .

Articles 1 to 6: texts proposed by the Working
Group composed of the representatives of
Argentina, Czechoslovakia, France, Ghana,
Hungary, Japan, Norway, Sierra Leone, Sin­
gapore, the United Kingdom, the United
States and the USSR .

Articles 7 to 11: texts proposed by the Work-
ing Group , , .

Articles 1 to 11: texts proposed by the Work-
ing Group , .

Articles 12 to 18: texts proposed by the Work-
ing Group .

Articles 19 to 22: text proposed by the Work-
ing Group " " .

Article 5, paragraph 6; article 21, paragraph 3;
articles 23, 24 and 25: texts proposed by the
Working Group .

Article 21: amendment submitted by the rep-
resentative of France .

Amendment proposed by Australia (final
clauses) .

Article 13: joint proposal by Norway and the
United Kingdom .

Article 13: proposal for definition of "dan-
gerous goods" .

Proposal by Norway concerning article 22, new
paragraph 1 bis .

Article 20: amendment submitted by the rep-
resentative of France .

Article 19, paragraph 1: amendments sub­
mitted by the representatives of Japan and
the United Kingdom .

UNCITRAL Arbitration Rules
Committee of the Whole II
Report of the Drafting Group on articles 1 and

2 (Belgium and United Kingdom) .
Report of the Drafting Group on article 9 (Bel-

gium, Mexico and UQited Kingdom) .
Report of the Drafting Group on article 5

(France and Mexico) .
Report of the Drafting Committee on article 14

(Czechoslovakia, Germany (Federal Repub­
lic of), India, USSR and International Cham-
ber of Commerce) .

Documents reference

A/CN.9/IX/C.l/CRP.33

A/CN.9/IX/C.1/CRP.34
A/CN.9/IX/C.1/CRP.35 and

Add.1 to 12

A/CN.9/IX/C.1 /CRP.36

A/CN.9/IX/C.1/CRP.36/
Add.1

A/CN.9/IX/C.l /CRP.36/
Add.2

A/CN.9/IX/C.l/CRP.36/
Add.3

A/CN.9/IX/C.l /CRP.36/
AddA

A/CN.9/IX/C.l /CRP.36/
Add.5

A/CN.9/IX/C.l/CRP.37

A/CN.9/IX/C.l/CRP.38

A/CN.9 /IX/C.1 /CRP. 39

A/CN.9/IX/C.1 /CRPAO

A/CN.9/IX/C.1 /CRPA1

A/CN.9/IX/C.l/CRPA2

A/CN.9/IX/C.1/CRPA3

A/CN.9/IX/C.2/CRP.l

A/CN.9/IX/C.2/CRP.2

A/CN.9/IX/C.2/CRP.3

A/CN.9/IX/C.2/CRPA
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Report of the Drafting Group on article 12,
paragraph 2 (France and Mexico) A/CN.9/IX/C.2/CRP.5

Report of the Drafting Committee on article 15
(France and Nigeria) '" . . . . . . . . . . . . . . . A/CN.9/IX/C.2/CRP.6

Redraft of article 17, paragraphs 1 and 3, in
accordance with decisions of the Committee
(secretariat) A/CN.9/IX/C.2/CRP.7

Action of Committee II in respect of article 18,
paragraph 3 A/CN.9/IX/C.2/CRP.8

Action taken by Committee II in respect of
article 11 A/CN.9/IX/C.2/CRP.9

Drafting Group on articles 17 (2) and 18(2)
(Hungary and United Kingdom) A/CN.9/IXC./2/CRP.1O

Report of drafting changes in article 10 (sec-
retariat) A/CN.9/IX/C.2/CRP.11

Report of the USSR on article 12, paragraph 3 A/CN.9/IX/C.2/CRP.12
Report of the Drafting Group on article 3

(Germany (Federal Republic of), Norway
and United States) A/CN.9/IX/C.2/CRP.13

Report of the Drafting Group on articles
17(3),18(4) and 19(3) (Germany) (Fed­
eral Republic of), India, United Kingdom
and USSR) A/CN.9/IX/C.2/CRP.14

Report of the Drafting Group on an amendment
to article 1 A/CN.9/IX/C.2/CRP.15

Report of the Drafting Group on articles 20
and 21 (United Kingdom and USSR) ..... A/CN.9/IX/C.2/CRP.16

Report of the Drafting Group on article 23
(United States) A/CN.9/IX/C.2/CRP.17

Report of actions taken by Committee II and
text proposed for article 22 (Bulgaria and
United States) A/CN.9/IX/C.2/CRP.18

Report of action taken by Committee II on
article 24, paragraph 4 A/CN.9/IX/C.2/CRP.19

Report of drafting changes on article 10 (sec-
retariat) A/CN.9/IX/C.2/CRP.20

Report of the Drafting Group on articles 7,
8 and 8 his (France, Germany (Federal Re-
public of), USSR and United States) ..... A/CN.9/IX/C.2/CRP.21
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