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INTRODUCTION

This is the seventh volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL}?

The present volume consists of three parts. Part One completes the presenta-
tion of documents relating to the Commission’s report on the work of its eighth
session, such as that concerning action by the General Assembly, which was not
available when the manuscript of the sixth volume was prepared. Part One also
includes the Commission’s report on the work of its ninth session, held in New
York from 12 April to 7 May 1976. :

. Part Two reproduces documents considered by the Commission at its ninth
session.

Part Three contains a bibliography of recent writings related to the Com-
mission’s work, prepared by the Secretariat, and a check list of UNCITRAL
documents,

1'The volunes published to date are referred to respectively as follows: Yearbook of the
United Nations Commission on_International Trade Law (abbreviated herein as UNCITRAL
Yearbook), Volume I: 1968-1970 (United Nations ublication, Sales No. E.71.V.1); Volume
11; 1971 (United Nations publication, Sales No. E.72.V.4); Volume 11I: 1972 (United Nations
publication, Sales No. E73.V.6); Volume IV: 1973 (United Nations publication, Sales
No. E74.V.3): Volume V: 1974 (United NMations publication, Sales No. E.73.¥.2) and
Volume VI 1975 (United Nations publication, Sales No. E.76.V.5).



F.

THE EIGHTH SESSION (1975); COMMENTS AND ACTION
WITH RESPECT TO THE COMMISSION’S REPORT

United Nations Conference on Trade and Develolpment (UNCTAD):

exiract from the report of the Trade and Development Board (10
March-2 QOctober 1975)%

Progressive development of the law of international trade: eighth annual report
of the United Nations Commission on International Trade Law

226, At its 438th meeting, on 12 August 1975, the Board took note with

appreciation of the report of the United Nations Commission on International
Trade Law {UNCITRAL) on the work of its eighth session.®?

* Official Records of the General Assembly, Thirtieth Session, Supplement No, 15

{A/10015/Rev.1).

87 Official Records of the General dssembly, Thirtieth Sesslon, Supplement No. 17

(A/10017}.

B. General Assembly: report of the Sixth Committee (A/10420)%
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I, INTRODUCTION

1, Atits 2353rd plenary meeting, on 19 September
1975, the General Assembly decided to include the
item entitled “Report of the United Nations Commis-
sion on International Trade Law on the work of its
eighth session’™ in the agenda of its thirtieth session
and allocated it to the Sixth Committee for considera-
tion and report.

5. The Sixth Committee considered this item at its
1527th and 1529th to 1533rd meetings, from 30 Sep-

* 12 December 1975. Official Records of the General As-
sembly, Thirtieth Session, Annexes, agenda item 110

1 Official Records of the Generual Assembly, Thirtieth Session,
Supplement No. 17 (A/10017); UNCITRAL Yearbook, Vol. VI:
1975, part one, II, A.

tember to 7 October, and at its 1374th and 1575th
meetings, on 25 and 26 November 1975,

3. At the 1527th meeting, on 30 September,
Mr. Roland Loewe (Austria), Chairman of the United
Nations Commission on International Trade ILaw
(UNCITRAL) at its eighth session, introduced the re-
port of UNCITRAL on the work of that session (A/
10017).2 The Sixth Committee also had before it &

2 This presentation was pursuant to a decision by the Sixth
Committee at its 1096th meeting, on 13 December 1968 {sce:
Official Records of the General Assembly, Twenty-third Ses-
ston, Annexes, agenda item 88, document A/7408, para. 3)
At its 1527th meeting, the Sixth Committee decided, after being
advised of the financial implications by its Secretary, to have
reproduced in extenso this statement by ths Chairmen of the
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note by the Secretary-General (A/C.6/L.1018), set-
ting forth the comments on the report of UNCITRAL
by the Trade and Development Board of the United
Nations Conference on Trade and Development.

4. At the 1575th meeting, on 26 November, the
Rapporteur of the Sixth Committee raised the question
whether the Committee wished to include in its report
to the General Assembly on this item a summary of
the main trends that emerged during the debate on the
report of UNCITRAL. After referring to General As-
sembly resolution 2292 (XXIH) of 8 December 1967
concerning publications and documentation of the
United Nations, the Rapporteur informed the Commit-
tee of the fimancial implications of the guestion. At
the same meeting, the Sixth Committee decided that, in
view of the nature of the subject-matter, the report on
agenda item 110 should include a summary of the
main trends of opinion that were expressed during the
debate.

I1. PRroOPOSAL

5. At the 1574th meeting, on 25 November, the
represeniative of Egypt introduced a draft resolution
{A/C.6/1.1021) on behalf of Afghanistan, Algeria,
Argentina, Bulgaria, Czechoslovakia, Dahomey, Demo-
cratic Yemen, Egypt, Gabop, Greece, Guyana, Hun-
gary, India, Iran, Jordan, Lesotho, Mali, Mexico, the
Phitippines, Romania, Senegal, the Syrian Arab Re-
public, Yugoslavia and Zaire, later joined by Ghana
and Nigeria (for the text, see para. 44 below).

! i,

6. The main trends of opinion expressed in the
Sixth Committee on the report of UNCITRAL on the
work of its eighth session are summarized in sections A
to J below, Sections A and B deal with general obser-
vations on the role and functions of UNCITRAL and
on its working methods. The succeeding sections are
concerned with the specific topics discussed at the eighth
session of UNCITRAL and are set out under the fol-
lowing headings: international sale of goods (sect. C3},
international payments (sect. D}, international legisia-
tion on shipping (sect. E), international commercial
arbitration (sect. F), multinational enterprises {sect. G),
liability for damage caused by products intended for
or involved in international trade {sect, H), training
and assistance in the field of international trade law
{sect, I} and future work (sect. J}.

DEBATRE

A. General observations

7. Many representatives stressed the irnportance of
the work of UNCITRAL, since the unification, har-
monization and progressive development of interna-
tional trade law would serve to promote the develop-
ment of eguitable commercial and economic relations
between developing and developed countries and be-
tween countries with different social and economtic sys-
tems. Several representatives noted that the establish-
ment of uniform rules and practices for international
trade that were universally acceptable and the removal

United Natjons Commission on International Trade Law; the
text of Mr. Loewe's statement is found in document A/C.6/
L.1017.

of obstacles of a legal nature were certain to contribute
to the growth of international trade.

8. Most representatives commended UNCITRAL
and its Working Groups on the progress of their work
since the seventh session of UNCITRAL. It was gen-
erally observed that the work of drafting rew uniform
rules, which were 1o be applicable world-wide, entailed
great technical complexity since full account had to
be taken of the different social, economic and legal

systems of the world and of existing international trade
practices,

9. Representatives of developing countries stated
that it was essential that UNCI L continue to pro-
mote international trade through the development of
uniform laws that reflect the need of those countries
for a fair and equitable share in the benefits of such
trade. Several representatives noted that UNCITRAL
in its future work should take account of the General

Assembly resolutions regarding the establishment of a
new economic order,

B. Working methods of the United Nations
Commission on International Trade Law

10.  Most representatives commented favourably on
the flexible working methods utitized by UNCITRAL
since its inception. It was urged to continue its froitful
collaboration with other United Nations bodies, as well
as intergovernmental organizations and international and
regional non-governmental organizations which were
engaged in work on topics of concern to UNCITRAL.
Specific reference was made to the background studies
and drafts prepared by the Secretariat of UNCITRAL,
In consultation with interested international organiza-
tions and commercial institutions wherever appropriate,
and to the use of Working Groups in which the exper-
tis%- oig representatives on UNCITRAL was effectively
uitized.

11. With regard to the programme of work of
UNCITRAL, many representatives expressed their sup-
port for the order of priorities and the target dates for
the completion of work om specific subjects that had
been set by UNCITRAL.

12, Several representatives expressed agreement
with the procedure of UNCITRAL to transmit draft
lepal texts prepared by its Working Groups to Gov-
ernments and to interested international organizations
for comments, prior to the time UNCITRAL considered
such texts. It was stressed that this procedure ensured
that the uniform rules approved by UNCITRAL would
find wide acceptance.

13. Several representatives expressed their support
for the practice of UNCITRAL and its Working Groups
to proceed by consensus. It was stated that the process
of reaching decisions by consensus ensured that the
uniform laws derived from the work of UNCITRAL
would be acceptable to all States.

14, There was general agreement that it was the
task of UNCITRAL to review periodically its work pro-
gramme and to establish its own working methods.

C. International sale of goods

15. Representatives stressed the importance of uni-
fied rules governing the international sale of geods and

\
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expressed their satisfaction with the progress achieved
by the Working Group on the International Sale of
Goods in revising the Uniform Law on the Interna-
tional Sale of Goods (ULIS) annexed to the Hague
Convention of 1964, There was general approval of
the decision by the Working Group to structure the
revised ULIS in the form of a draft convention on
the international sale of goods rather than a uniform
law annexed to a convention, in order to minimize pos-
sible reservations.

16, It was noted that, upon completion of its work
on the draft convention on the international sale of
goods, the Working Group would commence consider-
ation of uniform rules on the formation and validity of
confracts for the international sale of goods. Most
representatives suggested that the Working Group
should draft a separate convention on the formation
and validity of international sales contracts rather than
expand the scope of the draft convention on the inter-
national sale of goods to cover these matters. Some
representatives expressed the view that adoption of the
convention on the interational sale of goods and of the
convention on the formation and validity of contracts
for the international sale of goods should be considered
by the same conference of plenipotentiaries.

17. Most representatives who spoke on the subject
approved the decision of UNCITRAL to establish a
study group to explore the practical need for develop-
ing general conditions of sale and standard contracts
applicable to a wide range of commodities. Some rep-
resentatives noted their reservations regarding the utility
of continued work by UNCITRAL in this area.

18. Several representatives stressed the necessity of
ascertaining that the various international conventions
and general conditions of sale being developed by
UNCITRAL in the field of the international sale of
goods were fully complementary to and in harmony
with each other,

D. [International payments

19. Many representatives noted with satisfaction
the progress made by the Working Group on Interna-
tional Negotiable Instruments in its work of drafting a
uniform law on international bills of exchange and in-
ternational promissory notes. They stressed the impor-
tance of continued close collaboration by the Working
Group with banking and trade institutions and with
international organizations active in this field,

20. Several representatives expressed their support
for the continnation of work by the Working Group
and the Secretariat aimed at determining the feasibility
of preparing uniform rules applicable to international
cheques.

21. Many representatives commented favourably on
the collaboration between UNCITRAL and the Inter-
national Chamber of Commerce, particularly with re-
gard to documentary credits and coniract guarantees.

22, Several representatives noted that UNCITRAL
at its eighth session had considered the topic of security
interests in goods on the basis of a study prepared by
a consultant to the Secretariat. These representatives
approved the decision by UNCITRAL to request the

SecretarZ-Geqeral to complete the “Study on security
interests” by including the law of additional countries,
in particular of the socialist States of Eastern Europe.

E. International legislation on shipping

23, All representatives stressed the importance of
the work of UNCITRAL in revising the existing rules
governing the Hability of cartiers of goods by sea and
supported the replacement of the International Con-
vention for the Unification of Certain Rules of Law
relating to Bills of Lading signed in Brussels in 1924
and the Protocol of 1968 to amend that Convention by
a new international convention that would take fully
Into account the technological developments in mari-
time transport and the interests of developing countries.
They commended the Working Group on International
Legislation on Shipping on the completion of the draft
convention on the carriage of goods by sea.

24. It was noted that the draft convention on the
carriage of goods by sea had been circulated to Gov-
ernments and to interested international organizations
and the hope was expressed that a large number of
them would submit their comments prior to the time
UNCITRAL commenced consideration of the draft
convention.

25. There was general agreement with the decision
made by UNCITRAL to devote the major part of its
ninth session in 1976 to a detailed, article-by-article
examination of the draft convention on the carriage of
goods by sea, with 2 view toward submitting the final
text to a conference of plenipotentiaries for adoption
as expeditiously as possible.

F. Inmternational commercial arbitration

26. Many representatives commented favourably on
the undertaking by UNCITRAL to formulate a pre-
liminary draft set of Arbitration Rules for optional use
in ad hoc arbitration relating to international trade
(UNCITRAL Arbitration Rules), It was noted that
arbitration was of increasing importance as a means for
settling disputes arising from international trade trans-
actions.

27. Several representatives spoke in favour of the
position taken by most members of UNCITRAL at its
eighth session to the effect that the UNCITRAL Ar-
bitration Rules should not extend to cover arbitrations
administered by arbitral institutions. On the other
hand, there was also support for the view that the rules
should contain provisions dealing with such “admin-
istered™ arbitration.

28. A number of representatives made observations
regarding various provisions in the preliminary draft
set of Arbitration Rules that was before UNCITRAL
at its eighth session and suggested possible modifica~
tions to be incorporated in the revised version of these
rules.

G. Multinational enterprises

29. Many representatives noted that UNCITRAL
had an important role to play in the international legal
regulation of the activities of multinational enterprises,
It was also stated that the problems posed by multina-
tional enterprises were primarily of an economic nature
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and that UNCITRAL was therefore not the proper
forum to consider these problems.

30. Most representatives who spoke on this subject
welcomed the decision of UNCITRAL to maintain on
its agenda the question of multinational enterprises,
without at present adopting & definite work programme,
and to inform the Commission on Transnational Cor-
porations, established by the Economic and Social
Council, of the readiness of UNCITRAL to undertake
work of a legal nature on any issues that may be re-
ferred to it. These representatives stressed the need for
close collaboration between UNCITRAL and the Com-
mission on Transnational Corporations.

31. Some representatives expressed the view that
UNCITRAL might itself initiate consideration of cer-
tain legal problems connected with the existemce and
activities of multinational enterprises, such as a defini-
tion of the term “multinational enterprises”, or the
protection of the rights of States over their natural re-
sources.

H. Liability for damage caused by products intended
for or involved in international trade

32. Many representatives supported the decision by
UNCITRAL to continue its work on this subject with
a view towards determining the practicability of devel-
oping uniform rules that would be applied world-wide.
It was noted that the endeavours of UNCITRAL re-
flected the growing concern for the protection of con-
sumers and were likely to assist in the development of
national legislation in this field.

33, Some representatives expressed reservations re-
sarding the development of glabal rules in the area of
liability for damages caused by products and stated that
only efforts at unification on the regional level held
out prospects for suceess.

1. Training and assistance in the field
of international trade law

34, Al representatives who spoke on the subject
stressed the importance of the programme of training
and assistance of UNCITRAL in the field of interna-
tional trade law. There was genmeral agreement that
the symposium on the teaching of international trade
law held in connezion with the eighth sesston of
UNCITRAL had been successful, and the representa-
tives expressed their support for the decision by
UNCITRAL to hold another such symposium in 1977
in connexion with its tenth session.

35. Representatives expressed their appreciation to
the Governments that had made voluntary contribu-
tions to meet the travel and subsistence expenses of
participants from developing countries at the sympo-
sium and expressed the hope that similar voluntary
contributions would be made in order to facilitate the
holding of the 1977 symposium on international trade
law.

36. Several representatives expressed their grati-
tude to the Governments that had offered fellowships
to young lawyers from developing countries for aca-
demic and practical training in international trade law.

J. Future work

37. Most representatives expressed their support
for the work programme and the order of priorities
established by UNCITRAL and commented favourably
on its decision not to add any new topics to its work
programme at this time.

38. 'There was general agreement with the agenda
and arrangements for the ninth session of UNCITRAL.
Some representatives noted that it should not extend
the length of its future meetings and should continue to

make the most expeditious use of the time available for
It sessions.

39. . Several representatives noted that in its future
work UNCITRAL should take account of the General

Assembly resolutions regarding a new international eco-
nomic order,

40. One representative stated that UNCITRAL
should consider the development of uniform rules gov-
erning the investment of capital in developing countries
and the transfer of technology from developed coun-
tries to developing countries. It was also suggested
that UNCITRAL should endeavour to draft uniform
rules on the formation and validity of contracts in
general, with a view towards the eventual development
of a code of international trade law.

IV. Voring

41. At its 1575th meeting, on 26 November, the
Sixth Committee proceeded to take action on the draft
resolution before it (A/C.6/L.1021), The represen-
tative of the United States of America moved for a
separate vofe on operative paragraph 8 of the draft
resolution. The motion was rejected by 67 votes to 24,
with 12 abstentions.

42. The Committee adopted draft resolution A/
C.6/1..1021 by a recorded vote of 98 to none, with 4
abstentions. The voting was as follows:

In favour: Afghanistan, Algeria, Argentina, Austra-
lia, Austria, Bahrain, Bangladesh, Belgium, Bolivia,
Botswana, Brazil, Bulgaria, Burma, Byelorussian Soviet
Socialist Republic, Canada, Chad, Chile, China, Co-
lombia, Congo, Cuba, Czechoslovakia, Democratic
Yemen, Denmark, Ecvador, Egypt, El Salvador, Ethio-
pia, Finland, France, Gabon, German Democratic Re-
public, Ghana, Greece, Guatemala, Guyana, Hungary,
India, Indonesia, Iran, Iraq, Ireland, Israel, Italy, Ivory
Coast, Japan, Jordan, Xenya, Kuwait, Laos, Lesotho,
Libyan Arab Republic, Madagascar, Malaysia, Mali,
Mexico, Mongolia, Mozambique, Nepal, Netherlands,
New Zealand, Nigeria, Norway, Pakistan, Panama, Pa-
raguay, Peru, Philippines, Poland, Portugal, Qatar,
Romania, Rwanda, Saudi Arabia, Senegal, Sierra
Leone, Singapore, Spain, Sri Lanka, Sudan, Sweden,
Syrian Arab Republic, Thailand, Tunisia, Turkey,
Uganda, Ukrainian Soviet Socialist Republic, Union of
Soviet Socialist Republics, United Arab Emirates,
United Republic of Cameroon, United Republic of
Tanzania, Upper Volta, Uruguay, Venezuela, Yemen,
Yugoslavia, Zaire, Zambia,

Against: None.
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Abstaining; Germany, Federal Republic of, Swazi-
land,® United Kingdom of Great Britain and Northern
Ireland, United States of America.

43. Statements in explanation of vote after the
vote were made by the representatives of the United
States of America, Germany, Federal Republic of,
Paraguay, Swaziland, the Netherlands, Italy, Japan, the
United Kingdom of Great Britain and Northems Ire-
land, Canada, Belgium, Chile and Turkey.

3 At the conclusion of the vote, the representative of Swazi-
fand stated that he had intended to vote in favour of the draft
resolution,

RECOMMENDATION OF THE SXThH COMMITTEE

44, The Sixth Committee recormmends to the Gen-

eral Assembly the adoption of the following draft re-
solution:

Report of the United Nations Commission
on International Trade Law

[The draft resolution was adopted by the General

Assembly as resolution 3494 (XXX), reproduced be-
low in section C.]

€. General Assembly resolution 3494 (XXX) of 15 December 1975

3494 {XXX). REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAw

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work
of its eighth session,!

Recalling its resolution 2205 (XX1) of 17 Decem-
ber 1966, by which it established the United Nations
Comrnission on International Trade Law and defined
the object and terms of reference of the Commission,
and its previous resolutions concerning the reports of
the Commission on the work of its annual sessions,

Recalling also its resolutions 3201 (8-VI} and 3202
(8-VI) of 1 May 1974, 3281 (XXIX) of 12 Decem-
ber 1974 and 3362 (8-VII) of 16 September 1975,

Reaffirming its conviction that the progressive har-
monization and unification of international trade law,
in reducing or removing lepal obstaclies to the flow of
international trade, espectally those affecting the devel-
oping countries, would significantly contribute to uni-
versal economic co-operation among ali States on a
basis of equality and to the elimination of discrimina-
tion in international trade and, thereby, to the well-
being of all peoples,

Having regard for the need to take into account the
different legal systems in harmonizing the rules of inter-
national trade law,

Bearing in mind that the Trade and Development
Board of the United Nations Conference on Trade
and Development, at its fifteenth session, tock note with
appreciation? of the report of the United Nations Com-
mission on International Trade Law,

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade
Law on the work of its eighth session;

2. Commends the United Nations Commission on
International Trade Law for the progress made in its
work and for its efforts to enhance the efficiency of its
working methods;

3. Notes with satisfaction that a draft convention
on the carriage of goods by sea has been prepared by a
working group of the United Nations Commission on

t Official Records of the General Assembly, Thirtieth Ses-
sion, Supplement No. 17 (A/10017); UNCITRAL Yearbook,
Vol. VI: 1975, part one, I, A,

2 Ibid., Supplement No. 15 (A/10015/Rev.1), part three,
para. 226.

International Tragle Law and that this draft convention
pas bee_n transmitted to Governments and interested
international organizations for their comments;

4.  Further notes with satisfaction that work on uni-
form rules governing the international sale of goods is
nearing completion and that in the near future a draft
convention on the international sale of goods will be
transmitted to Governments and interested international
organizations for their comments;

5. Approves the decision of the United Nations
Commission on International Trade Law to maintain
on its agenda the item concerning multinational enter-
prises and to keep that subject under review pending the
identification by the Commission on Transnationa! Cor-
porations of specific legal issues that would be suscepti-
ble of action by the United Nations Commission on
International Trade Law;

6. Expresses its appreciation to the United Nations
Commission on International Trade Law for the inter-
national symposium on the teaching of international
trade law, held in connexion with its eighth session;

7. Recommends that the United Nations Commis-
sion on International Trade Law should:

(@) Continue in its work to pay special attention to
the topics to which it had decided to give priority,
namely, the international sale of goods, international
payments, internatiopal commercial arbitration and
international legislation on shipping:

(b} Continue to consider the advisability of pre-
paring uniform rules governing the liability for damage
caused by products intended for or involved in interna-
tional trade, in accordance with the decisions thereon
adopted by the Commission at its eighth session;

{c¢) Continue its work on training and assistance in
the field of international trade law, taking into account
the special interests of the developing countries;

(d) Maintain close collaboration with the United
Nations Conference on Trade and Development and
continue to collaborate with international organizations
active in the fleld of international trade law;

{¢)} Maintain liaison with the Commission on
Transnational Corporations with regard to the con-
sideration of legal problems that would be susceptible
of action by it;

{f} Continue to give special consideration to the
interests of developing countries and to bear in mind
the special problems of land-locked countries;
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INTRODUCTION

1. The present report of the United Nations Com-
mission on International Trade Law covers the Commis.
sion’s ninth session, held at United Nations Head-
quarters in New York from 12 April to 7 May 1976,

2. Pursuant to General Assembly resolution 2205
(XX1) of 17 December 1966, this report is submitted

* Official Records of the General Assembly, Thirty-first Ses-
sion, Supplement No. 17.

H. RerorT OF THE COMMITTEE OF THE WHOLE II
RELATING TO THE UNCITRAL ARBITRATION
RuLes . ... . . ... 66

I, LIsT OF POCUMENTS BEFORE THE COMMIsSSION 82

to the General Assembly and is also submitted for com-
ments to the United Nations Conference on Trade and
Development,

CHAPTER 1. ORGANIZATION OF THE SESSION

A. Opening

3. The Unjted Nations Commission on International
Trade Law (IUNCITRAL) commenced its ninth ses-
sion on 12 April 1976. The session was opened by the
Secretary-General,
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B. Membership and attendance

4. General Assembly resolution 2205 (XXI) es-
tablished the Commission with a membership of 29
States, elected by the Assembly, By resolution 3108
{XXVIII), the General Assembly increased the mem-
bership of the Commission from 29 to 36 States, The
present members of the Commission, elected on 12 No-
vember 1970 and 12 December 1973, are the foliowing
States:* Argentina, Australia,* Austria,* Barbados, Bel-
gium, Brazil, Bufgaria, Chile,* Cyprus, Czechoslovakia,
Egypt,* France,¥ (Gabon, Germany (Federal Repub-
lic of), QGhana* Greece, Guyana,* Hungary, India,
Japan,* Kenya, Mexico, Nepal,* Nigeria,* Norway,*
Philippines, Poland,* Sierra Leone, Singapore,* go-
malia,* Syrian Arab Republic, Union of Soviet Socialist
Republics,* United Kingdom of Great Britain and
Northern Irefand,* United Republic of Tanzania*
United States of America and Zaire.

5. With the exception of Cyprus, Guyana and So-
malia, all members of the Commission were represented
at the session,

6. The following United Nations orgens, specialized
agencies, intergovermental organizations and interna-
tional non-governmental organizations were represented
by observers:

{a) United Nations organs
United Nations Conference on Trade and Development.
(b)Y Specialized agencies

Inter-Governmental Maritime Consultative Qrganization;
International Monetary Fund; the World Bank.

{(¢) Intergovernmental organizations

Council for Mutual Economic Assistance; Council of
Europe; East African Community; Hague Conference
on Private International Law; League of Arab States.

(d) International non-governmental organizations

Inter-American Commercial Arbitration Commission;
Tnternational Chamber of Commerce; International Cham-
‘ber of Shipping; International Council for Commercia)
Arbitration; International Law Association; International
Maritime Committee; International Shipowners Associa-
tion; International Union of Marine Insurance.

C. Election of officers

7. The Commission elected the following officers
by acclamation:®

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Comumission are elected for a term of six years,
except that, in conamexion with the initizl election, the terms
of 14 members, selected by the President of the Assembly, by
drawing lots, expired at the end of three years (31 December
1970); the terms of the 15 other members expired at the end
of six years (31 December 1973), Accordingly, the General As-
sembly, at ils twenty-fifth session elected 14 members to serve
for a full term: of six years, ending on 31 December 1976, and,
at its twenty-eighth session, elected 15 members to serve for
a full term of six years, ending on 31 December 1979. The
General Assembly, at jts twenty-eighth session, also selected
seven additional members. Of these additional members, the
terms of three members, selected by the President of the As-
sembly, by drawin6g Iots, will expire at the end of three years
{31 December 1976} and the terms of four members will expire
at the end of six years (31 December 1979). The terms of the
members marked with an asterisk will expire on 3! December
1976, The terms of the other members will expire on 31 De-
cember 1979,

2 The elections took place at the 173rd and 174th meetings, -

on 12 Apsil 1976, In accordance with & decision taken by the

Chairman ........Mr. L. H. Khoo (Singapore)

Vice-Chairman ... .Mr. R. Herber (Federal Repub-
lic of Germany

Vice-Chairman ... .Mr. E. Mottley (Barbados)
Vice-Chairman .., Mr, J, Ruzicka (Czechslovakia)
Rapporteur . ...... Mrs. T, Oyekunle (Nigeria)

D, Agenda

8. The agenda of the session as adopted by the
Commission at its 173rd meeting, on 12 April 1976,
was as foliows;

Opening of the session

Election of officers

Adoption of the agenda, tentative schedule of meetings
International sale of goods

Internationa!l payments

International legislation on shipping

International commercial arbitration

Lol B R

Ratification of or adherence to conventions concerning
international trade law

9. Training and assistance in the field of international trade
faw

10. Futurs work

11. Other business

12. Date and place of the fenth session

13. Adoption of the report of the Commission

E. Establishment of Commiitees of the Whole

9. . The Commission decided to establish two Com-
rnittees of the Whole (Committee I and Committee 1),
which would meet simultaneously to consider the fol-
lowing agenda items:

Committee I

Item 6. International legistation on shipping:
draft Convention on the Carriage of Goods by Sea.

Committee I

Item 7. International commercial
UNCITRAL Arbitration Rules.

10. Committee I met from 12 April to 6 May 1976,
and held 31 meetings.? Committee II met from 12 to 23
April 1976, and held 19 meetings.®

11. At its first meeting, on 12 April, Committee 1
unanimously elected Mr, M. Chafik (Egypt} as Chair-
man and Mr. N, Gueiros (Brazil) as Rapporteur, At
its first meeting, also on 12 April 1976, Committee II
unaninmously elected Mr. R, Loewe (Austria) as

arbitration:

Comimission at its first session, the Commission has three Vice.
Chairmen, so that, together with the Chairman asd Rap-
porteur, each of the five groups of States listed in General
Assembly resolution 2205 (XX1I), sect. II, para. I, will be rep-
resented on the bureau of the Commission {see Oficial Records
af the General Assembly, Twenty-third Session, Supplement
No. 16 (A/T216), para. 14; UNCITRAL Yearbook, Vol. L
1968-1970, pazt two, I}

3 Summuary records of the meetings of Committee I are con-
tained in A/CN9/IX/C.1/8R.1 to SR.31,

4 Summary records of the meetings of Committee II are
contained in A/CN.9/IX/C.2/5R.1 to SK.19.
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Chairman and at its 6th meeting unanimously elected
Mr, I. Szasz (Hungary) as Rapporteur,

12, The Commission considered the report of Com-
mittee I at its 178th and 179th meetings, on 7 May,
and the report of Committee 11 at its 175th, 176th and
177th meetings, on 27 and 28 April. The Commission
decided to include the reports of Committees I and 1
in the preseni report in the form of annexes {annex I
and annex II).

F. Adoption of the report

13. The Commission adopted the present report at
its 179th meeting on 7 May 1976,

CuAPTER II. INTERNATIONAL SALE OoF GOODS

A. Uniform rules governing the international
sale of poods

Report of the Working Group

14, ‘The Commission had before it the report of
the Working Group on the Interpational Sale of Goods
on the work of its seventh session, held at Geneva from
5 to 16 January 1976 (A/CN.9/116).* The report set
forth the progress made by the Working Group in im-
plementing the mandate entrusted to it at the Commis-
sion’s second session by which the Working Group was
directed, inter alia, to ascertain which modifications of
the text of the Uniform Law on the International Sale
of Goods (ULIS), annexed to the 1964 Hague Con-
vention, might render such text capable of wider ac-
ceptance by countries of different legal, social and eco-
nomic systems and to elaborate a new text reflecting
such modifications.’

15. As the report of the Working Group indicates,
the Group completed its consideration of pending ques-
tions with respect to articles 57 to 69 of the draft Con-
vention on the International Sale of Goods and certain
other articles in which unresolved questions had re-
mained. The Group thereafter considered the text of
the draft Convention in second reading,

16. The Commission noted with satisfaction that,
upon the completion of the second reading, the Work-
ing Group had approved the text of a draft Convention
on the International Sale of Goods, thereby completing
the mandate given to it by the Commission in respect
of the revision of ULIS, The Commission also noted
that the Working Group had not reached consensus on
the text of article 7, paragraph 2, and article 11, placed
within square brackets, and that in respect of certain
other articles, representatives of members of the Work-
ing Group had reseérved their position with a view to
raising the issue at the tenth session of the Comumission
when the draft Convention would be considered. The

* Reproduced in this volume, part two, 1, 1, infra,

5 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. I8 (A/7618), para. 38, subpara. 3 {(a)
of the resoiution contained therein {UNCITRAL Yearbook,
Vol I 1968-1970, part two, H); ibid,, Twenty-sixth Session,
Supplement No. 17 (A/8417), para. 92, subpara. 1 {c) of the
tesolution contained therein (UNCITRAL Yearbook, Vol II:
1971, part one, II). The 1964 Hague Conventica relating to a
Uniform Law on the International Sale of Goods and the an-
nexed Uniform Law {ULIS) appears in the Register of Texts of
Conventions and Other Instruments Concerning International
Trade Law, vol. T {United Nations publication, Sales No.
BE.71.V.3), chap. I, 1.

text adopted by the Working Group is set forth in annex
I to its report.

17. The Commission further noted that the Work-
ing Group had ot considered draft provisions con-
cerning implementation, declarations and reservations
or final clauses for the draft Convention and had re-
quested the Secretariat to prepare such draft provisions
for consideration by the Commission at its tenth session.

18. The Working Group reported that it had be-
fore it a draft commentary on the text of the draft Con-
vention on the International Sale of Goods (A/CN.9/
WG.2/WP.22) as it appeared in annex I of the report
of the Working Group on the work of its sixth session
{A/CN.9/100),* and that it had reguested the Sec-
retariat to revise the draft commentary in the light of
its deliberations and conclusions, The commentary is
set forth In annex II to the Working Group's report,

19. The Commission agreed with the view of the
Working Group that a commentary accompanying the
draft Convention would be desirable in that it would
make the preparatory work and the policy underlying
the formulations in the draft Convention, as adopted by
the Working Group, more readily availabie.

Consideration of the report by the Commission®

20. The Commission noted that, in accordance with
the decision taken by if at its eighth session, the draft
Convention, accompanied by a commentary, had been
sent to Governments and inferested international or-
ganizations for their comments and that an analysis of
the comments would be prepared for consideration by
the Commission at its tenth session.

21. The Commission decided to consider the draft
Convention at its tenth session, in the light of comments
received from Governments and interested internationat
organizations.

B. Formation and validity of contracts for
the international sale of goods

Introduction

22. At its second session the Commission decided
that the Working Group on the International Sale of
Goods should consider which meodifications of the Uni-
form Law on the Formation of Contracts for the In-
ternational Sale of Goods, annexed to the Hague Con-
vention of 1 July 1964, might render it capable of wider
acceptance by countries of different legal, social and
economic systems and to elaborate a new text for this
purpose.? At its third session, the Commission decided
that the Working Group should give priority to the con-

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, I, 1

& The Commission considered this subject at its [73rd mweet-
ing, on 12 April 1976, and a summary record of this meeting
is contained in A/CN.9/SR.173.

7 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (A/1618), para. 38, subpara. 3 {q)
of the resolution contained therein (UNCITRAL Yearbook,
vol. I: 1968-1970 part two, II). The 1964 Hapue Convention
refating to 2 Uniform Law on the Formation of Contracts for
the International Sale of Goods and the annexed Uniform Law
appears in the Register of Texts of Conventions and Other
Instruments Concerning International Trade Law, vol. T (United
Nations publication, Sales No. E.71.V.3), chap. L, 1.
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sideration of ULIS and take up the formation of con-
tracts only upon the completion of that task.®

23, At its seventh session, the Commission con-
sidered the request of the International Institute for the
Unification of Private Law (UNIDROIT) that it in-
clude in its programme of work the consideration of the
“draft of a law for the unification of certain rules re-
lating to the validity of contracts of international sale
of goods”, approved by the Governing Council of the
Institute in 1972, At that session, the view was ex-
pressed that it might be desirable to deal with the rules
on formation and on validity in a single instrument, and
that thought should be given to the advisability of
formuliating rules governing the formation and validity
of contracts in general, to the extent that they were
relevant to international trade.?

Report of the Working Group

24. The report stated that the Working Group was
of the unanimous view that, at its next session, it should
begin work on uniform rules governing the formation of
contracts and should make an attempt to formulate
such rules on a broader basis than the internationaj sale
of goods. If, in the course of its work, it should prove
that the principles underlying contracts of sale and other
types of contract could not be treated in the same text,
the Group would direct its work towards contracts of
sale only. The Working Group was further of the view
that it should consider whether some or all of the ruies
on validity could appropriately be combined with rules
on formation, The Working Group decided to place
these conclusions before the Commission at its ninth
session so as to obtain its views thereon,

Consideration of the report by the Commission®®

25. The Commission concentrated its discussion on
three major questions:

(a) Whether the proposed convention on the in-
ternational sale of goods and the rules to be adopted
in respect of the formation and validity of contracts
for the international sale of goods should be incor-
porated in a single convention or whether the rules on
the formation and validity of contracts for the inter-
national sale of goods should be the subject-matter of
a separate convention;

(b) Whether, if it were decided to prepare two con-
ventions, the two conventions should be submitted to
one conference of plenipotentiaries or whether they
should be submitted to separate conferences of pleni-
potentiaries;

(¢} Whether the rules on formation and validity
of contracts should be prepared for a wide range of
contracts used in international trade or whether they
should be prepared only for the international sale of
goods,

26. In respect of the first two questions, it was
noted that it would be easier for those using the rules

3 Official Records of the General Assembly, Twenty-fifth
Session, Supplement No. 17 (A/8017), para. 72 (UNCITRAL
Yearbook, Vol. I: 1968-1970, part two, III),

8 Ihid., Twentv-ninth Session, Supplement No. 17 (A/9617)
paras. 91 to 93 (UNCITRAL Yearbook, Vol. V: 1974, part one,
I, A).

10 The Commission considered this subject at its 173rd meet-
ing, on 12 April 1976, and a summary record of this meeting
is contained 1n A/CN.9/8R,173,

being prepared by the Commission if there was a single
text, It was also noted that the preparation of a single
text or, at a minimum, the consicferatiun of the iwo
texts at the same conference of plenipotentiaries, would
facilitate the preparation of texts which were identical
in approach and in the use of terminology. On the
other hand, it was noted that the preparation of the
rules on formation and validity would take time and
that it would be undesirable to await the completion
of this task before the convening of a conference of
plenipotehtiaries to consider the draft Convention on
the International Sale of Goods, It was also suggested
that it would be more difficult to secure the ratification
by a large number of States of a single text which com-
bined the rules on formation and validity with the rules
on the international sale of goods. Furthermore, it was
noted that the consideration of the draft Convention oh
the International Sale of Goods would be by itself a
full agenda for a conference of plenipotentiaries and
that it would be difficult for such a conference to give
full attention also to the problems of formation and
validity,

27. As to the third question, the Commission was
of the view that the Working Group should restrict its
work to the preparation of rules on the formation of
contracts for the international sale of goods so as to
complete its task in the shortest possible time, but that
the Working Group had discretion as to whether to
include some rules in respect of the validity of such
contracts. The Commission requested the Working
Group to report its conclusions in this respect to the
Commission at the tenth session.

Decision of the Commission

28, The Commission, at its 173rd meeting, on 12
April 1976, adopted unanimously the following de-
cision:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on the International Sale of
Goods on the work of its seventh session:

2. Congratuiates the Working Group on the ex-
peditious and successful completion of the task en-
trusted to it in respect of the revision of the Uniform
Law on the International Sale of Goods, annexed fo
the Hague Convention of 1 July 1964;

3. Decides:

(&) To consider the draft Convention on the
International Sale of Goods at its tenth session;

(b) To defer until its tenth session the question
whether the rules on formation and validity of con-
tracts should be set forth in the same convention
containing the rules on the international sale of goods
or in a separate convention, and whether, if there
are separate conventions, they should be considered
at the same conference of plenipotentiaries;

{¢) To instruct the Working Group on the In-
ternational Sale of Goods to confine its work on
the formation and validity of contracts to contracts
of the international sale of goods.
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CHAPTER II1. INTERNATIONAL PAYMENTS

Negotiable instruments

29. The Commission had before it the report of
the Working Group on International Negotiable Instru-
ments on the work of its fourth session, held at New
York from 2 to 12 February 1976 (A/CN.9/117).*
The report sets forth the progress made by the Work-
ing Group in preparing a final draft Uniform Law on
International Bills of Exchange and International Pro-
missory Notes.

30. As indicated in the report, the Working Group
at its fourth session considered articles 79 to 86 and
articles 1 to 11 of the draft Uniform Law on Interna-
tional Bills of Exchange and International Promissory
Notes prepared by the Secretary-General in response
to a decision by the Commission.!* The proposed
uniform law will establish uniform rules applicable to
international negotiable instruments (bills of exchange
or promissory notes) for optional use in international
payments.

31. The report sets forth the deliberations and
conclusions of the Working Group with respect to
limitation of actions, lost instruments, the sphere of
application of the proposed uniform law, formal re-
quirements of the instrument and interpretation of
formal requirements.

Consideration of the report by the Commission'?

32. The Commission noted with satisfaction that
the Working Group had completed its first reading of
the draft uniform law, In accordance with its general
policy of considering the substance of the work carried
out by working groups only upon completion of that
work, the Commission took note of the report of the
Working Group on International Negotiable Instru-
ments,

Decision of the Commission

33. The Commission, at its 173rd meeting, on 12
April 1976, adopted unanimously the following de-
cision:

The United Nations Commission on International

Trade Law

1. Takes note with appreciation of the report
of the Working Group on International Negotiable
Instruments on the work of its fourth session;

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission in the decision adopted in respect of
negotiable instruments at its fifth session and to
complete that work expeditiously;

3. Requests the Secretary-General to carry out,
in accordance with the directives of the Working
Group on International Negotiable Instruments, fur-
ther work in connexion with the draft uniform law
on infernational bills of exchange and with the in-

* Reproduced in this volume, part two, 1L, I, infra.

11 Official Records of the General Assembly, Twenty-sixth
Session, Supplement No, I7 (A/8417), para. 35 (UNCITRAL
Yearbook, Vol. II: 1971, part one, II, A). The draft uniform
law and commentary are set forth in A/CN.Y/WGIV/WP.2.

12 The Commission considered this subject at its 173rd meet-
ing, and a summary record of this meeting is contained in
A/CN.Y/SR.173.

quiries regarding the use of chegues for settling
international payments, in consultation with the
Commission’s Study Group on International Pay-
ments, composed of experts provided by interested
International organizations and banking and trade
Institutions, and for these purposes to convene meet-
ings as required.

CHAPTER IV. INTERNATIONAL LEGISLATION

ON SHIPPING
A. Introduction

34. By a resolution adopted at its second session
in February 1971, the Working Group on International
Shipping Legislation of the United Nations Conference
on Trade and Development (UNCTAD) recommended
that the Commission should undertake the examination
of the rules and practices concerning bills of lading,
including those rules contained in the International
Convention for the Unification of Certain Rules relat-
ing to Bills of Lading (the Brussels Convention of
1924} and in the Protocol to Amend that Convention
(the Brussels Protocol of 1968), with a view to revising
and amplifying these rules or, if appropriate, preparing
a new infernational convention for adoption under the
auspices of the United Nations,

35. The Commission, at its fourth session, decided
to examine the rules governing the responsibility of
ocean carriers for cargo'® along the lines indicated in
the above-mentioned resolution on bills of lading
adopted by the UNCTAD Working Group (TD/B/
C.4/86, annex I,

36. To carry out this programme of work, the
Commission established a Working Group on Interna-
tiona! Legislation on Shipping consisting of 21 mem-
bers of the Commission. The Working Group held
eight sessions and submitted to the eighth session of
the Commission the text of a draft Convention on the
Carriage of Goods by Sea.l* At its seventh session, the
Commission requested the Secretary-General to trans-
mit the final text of the draft Convention, upon is
adoption by the Working Group on International Legis-
lation on Shipping, to Governments and interested in-
ternational organizations for their comments and to
prepare an analysis of such comments for considera-
tion by the Commission at its present session.

13 Qfficial Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (AB417), paras. 10-23 (UNCI-
TRAL Yearbook, Vol. II: 1971, part one, 11, A). For the Com-
mission's other action on the subject of international legislation
on shipping, see ibid, Twenty-fourth Session, Supplement No.
18 {A/7618), paras. 114-133 (UNCITRAL Yearbook, Vol. I
1948-1970, part two, II, A}, ibid., Twenty-fifth Session, Sup-
plemeni No. 17 (A/8017), paras. 157-166 (UNCITRAL Year-
book, Vol I. 1968-1970, part two, III, A); ibid., Twenty-
seventh Session, Supplement No. 17 (A/8717), ;iaras. 44-51
(UNCITRAL Yearbook, Vol. TH: 1972, part one, II, A); ibid.,
Twenty-eighth Session, Supplement No. 17 (A/9017), paras.
46-61 (UNCITRAL Yearbook, Vol. IV: 1973, part one, 11, A);
ibid., Twenty-ninth Session, Supplement No. I7 (A/9617),
paras. 38-53 (UNCITRAL Yearbook, Vol V: 1974, part one,
I, A), and ibid., Thirtieth Session, Supplement No. I7 (A/
10017), paras. 64-77 (UNCITRAL Yearbook, Vol. VI: 1975,
part one, IT, A).

14 At its 179th meeting on 7 May 1976, the Commission
roted that its Working Group on International Legislation on
Shipping had thus fulfilled its mandate, and decided therefore
to dissolve that Working Group.
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37. The Commission had before it the following
documents:

(1) A/C9/109:*% comments by Governments and
international organizations on the draft Con-
vention on the Carriage of Goods by Sea.
This document also reproduces the text of the
draft Convention (pp. 4 to 19),

(ii) A/CNS/110:* analysis of the comments by
Governments and international organizations
on the draft Convention on the Carriage of
Goods by Sea,

(iit) A/CN9/115:* draft provisions concerning
implementation, reservations and other final
clauses for the draft Convention on the Car-
riage of Goods by Sea. These draft provisions
had been prepared by the Secretariat in re-
sponse to a request made to it by the Working
Group on International Legislation on Ship-
ping at the Group’s eighth session. The Work-
ing Group had not considered these draft
provisions,

(iv) A/CN.9/115/Add.1: the 1975 table 1 and
table 2 of Lloyd’s Register of Shipping.

(v) A/CN.9/103:** report of the Working Group
on International Legislation on Shipping on
the work of its eighth session.

(vi) - Documents of the United Nations Conference
on Trade and Development:

TD/B/C.4/1SL/19: bills of lading —- com-
ments on a draft convention on the carriage
of goods by sea prepared by the UNCI-
TRAL Working Group on International
Legislation on Shipping — report by the
UNCTAD secretariat:
TD/B/C.4/1SL/19/Suppl.l and Suppl.2:
bills of lading — daft convention on the
carriage of goods by sea; background com-
ments prepared by the UNCTAD sec-
retatiat;
TD/B/C.4/1SL/21: report of the UNC-
TAD Working Group on International
Shipping Legislation on the first part of
its fifth session,

38. The Commision established a Committee of
the Whole I to consider the draft Convention on the
Carriage of Goods by Sea as adopted by the Working
Group on International Legislation on Shipping, and
to report back to it. Committee I met from 12 April
't0 6 May and held 31 meetings, The report of Com-
mittee ¥ to the Commission is set forth in annex I to
the present report. :

B. Consideration of the report of Committee
of the Whole 1

39, The Commission considered the report of Com-
mittee I at its 178th and 179th meetings on 7 May
1976.1%

* Reproduced in this volume, part two, IV, infra.

** Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, IV, 3. - . )

1t Summary records of those meetings are contained in
A/CNO/SRITB and 179. - - - : .

40. The view was expressed that the possibility of
replacing in the text of the draft Convention, wherever
appropriate, the future imperative “shall” by the pre-
sent indicative *is” in the English language version,
should be brought to the attention of the international
conference of plenipotentiaries that will be convened
;,0 cSonclude a Convention on the Carriage of Goods

y Sea,

41.  After deliberation, the Commission approved
the text of the draft Convention on the Carriage of
Goods by Sea proposed by Committee I, subject to
the following changes:

(a) In paragraphs 1 and 2 of article 8, where the
phrase .“loss, damage or delay” appeared for the first
time, that phrase was changed to read “loss, damage
or delay in delivery”;

(b) In the first sentence of article 15, paragraph 2,
a comma was added between the words “this article”
and the words “shall state™;

(¢) In paragraph 1 of article 20, the bracketed
phrase “for damages” and the foot-note attached thereto
were deleted;

(d) 1In paragraph 2 of article 20, the words “to

run” following the words “period commences” were
deleted,

(e} In paragraph 3 of article 20, the words “begins
to run” were replaced by the word “commences”;

(f) In paragraph 4 of article 20, the words “the
running of” were deleted;

(g) The following foot-note “¢” was added to
paragraph 1 of article 21, following the word “State”:
“A considerable number of delegations favoured the

additi’on of the word “Contracting before the word
‘State™;

(h) In paragraph 5 of article 21, a comma was
added between the word “parties” and the words “after
a claim™; and

(i) In paragraph 1 of article 22, the phrase “under
a contract of carringe” was replaced by the phrase
“relating to carriage of goods under this Convention”,

42. In regard to the draft provisions concerning
implementation, reservations, and other final clauses
for the draft Convention on the Carriage of Goods by
Sea (A/CN.9/115), the Commission decided that these
draft provisions, as modified by the Secretariat in con-
formity with the proposals adopted by Committee 1,
should be circulated, together with the draft Conven-
tion, to Governments and interested intermational or-
ganizations for comments and proposals.

43. The Commission was unanimous in its view
that the General Assembly should convene an inter-
national conference of plenipotentiaries to conclude, on
the basis of the draft articles approved by the Com-
mission, a Convention on the Carriage of Goods by
Sea. The Commission took note of the preference ex-
pressed by the UNCTAD Working Group on Interna~
tional Shipping Legislation that the international con-
ference: of plenipotentiaries should take place during
1977 or during the early part of 1978, A statement on
the financial implications of such a conference was
made by the representative of the Secretary-General.
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Decision of the Commission

44. At it 179th mesting, on 7 May 1976, the
Commission adopted the following decision:

The United Narions Commission on International
Trade Law,

Recalling the decision taken at its fourth session
to examine, in response to a resclution by the Work-
ing Group on International Shipping Legislation es-
tablished by the United Nations Conference on Trade
and Development, the rules and practices concern-
ing bills of lading, including those rules contained in
the International Convention for the Unification of
Certain Rules Relating to Bills of Lading (the Brus-
sels Convention of 1924) and in the Protocol to
Amend that Convention (the Brussels Protocol of
1968), with a view to revising and amplifying these
Rules and if appropriate, to preparing a new inter-
national convention for adoption under the auspices
of the United Nations,

Considering that international trade is an im-
portant factor in the promotion of friendly relations
among States and that the adoption of a convention
on the carriage of goods by sea, establishing a
balanced allocation of risks between the cargo owner
and the carrier, would coniribute to the develop-
ment of world trade,

1. Approves the text of the draft Convention on
the Carriage of Goods by Sea as set forth in para-
graph 45 of its report on the work of the ninth
session;

2. Reguests the Secretary-General:

(a} To circulate the draft Convention, together
with draft provisions concerning implementation, re-
servations and other final clauses to be prepared
by the Secretary-General, to Governments and in-
terested international organizations for comments and
proposals;

(b} 'To transmit the draft Convention and the
draft provisions concerning implementation, reser-
vations and other final clauses to the Working Group
on International Shipping Legislation established by
the United Nations Conference on Trade and Dev-
elopment for comments and proposals;

{¢) To prepare an analytical compilation of the
comments and proposais received from Governments,
the Workiag Group on International Shipping Legis-
lation and interested international organizations, and
to submit this analytical compilation to the confer-
ence of plenipotentiaries which the General Assembly
may wish to convene;

3. Recommends that the General Assembly
shonld convene an international conference of pleni-
potentiaries, as early as practicable, to conclude, on
the basis of the draft Convention approved by the
Commission, a Convention on the Carriage of Goods
by Sea.

C. Text of the draft Convention on the Carriage
of Goods by Sea

45. The draft Convention on the Carriage of Goods
by Sea, as adopted by the Commission, read as follows:

DRAFT CONVENTION ON THE CARRIAGE OF GOODS BY Sga
PART L. GENERAL PROVISIONS

Article 1. Definitions
In this Convention:

1. “Carrier" means any person by whom or in whose name

a coniract of carriage of goods by sea has been conciuded
with a shipper.

2. “Actual carrier” means any person {0 whom the per-
formance of the carriage of the goods, or part of the carriage,
has been entrusted by the carrier, and any other person to
whom such performance has been entrusted,

3. “Consignee” means the person entitled to take delivery
of the goods.

4. “Goods” includes live animals; where the goods are
consolidated in a container, pallet or similar article of transport
or where they are packed, “goods” includes such article of
transport or packaging if supplied by the shipper.

5. “Contract of carriage” means a contract whereby the
carrier against payment of freight undertakes to carry goods
by sea from one pori to another.

6. “Bill of lading” means a document which evidences =
contract of carriage and the taking over or loading of the
goods by the carrier, and by which the carrier undertakes to
deliver the goods against surrender of the document, A pro-
vision in the document that the goods are to be delivered to
the order of a named person, or to order, or to bearer,
constitutes such an undertaking.

7. “Writing” includes, infer alig, telegram and telex.
Articie 2. Scope of application

1. The provisions of this Convention shall be applicable
to alf coniracts of carriage between ports in two different
States, if:

{a) The port of loading as provided for in the contract
of carriage is located in a Contracting State, or

(b) The port of discharge as provided for in the contract
of carriage is located in a Contracting State, or

{¢) One of the optional ports of discharge provided for
in the contract of carriage is the actual port of discharge and
such port is located in & Contracting State, or

(d4) The bill of Iading or other document evidencing the
contract of carriage is issued in 2 Contracting State, or

{e) The bill of lading or other document evidencing the
contract of carriage provides that the provisions of this Con-
vention or the legisiation of any State giving effect to them
are to govern the contract,

2. The provisions of this Convention are applicable without
regard to the nationality of the ship, the carrier, the actual
carrier, the shipper, the consignee or any other interested
person.

3. The provisioas of this Convention shall not be applicable
to charter-parties. However, where 2 bill of lading is issued
pursuant to a charter-party, the provisions of the Coavention
shali apply to such a bill of lading if it governs the relation
hetween the carrier and the holder of the bill of fading not
being the charterer.

4. H a contract provides for future carriage of goods in a
series of shipments during an agreed period, the provistons of
this Convention shall apply to each shipment, However, where
& shipment is made under a charter-party, the provisions of
paragraph 3 of this articie shali apply.

Article 3. Interpretation of the Convention

In the intetpretation and application of the provisions of
this Convention regard shall be had to its iaternatioal character
and to the need to promote uniformity, -
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PART 1I. LIABJLITY OF THE CARRIER

Article 4. Period of responsibiliry

1. The responsibility of the carrier for the goods under this
Convention covers the period during which the carrier is in
charge of the goods at the port of loading, during the carriage
and at the port of discharge.

2. For the purpose of paragraph 1 of this article, the
carrier shall be deemed to be in charge of the goods from
the time he has taken over the goods until the time he has
delivered the goods:

(a) By handing over the goods to the consignee: or

(&) In cases where the consignee does not receive the goods
from the carrier, by placing them at the disposal of the
consignee in accordance with the contract or with the law or
with the usage of the particular trade, applicable at the port
of discharge; or

{c) By banding over the goods to an authority or other
third party to whom, pursuant to law or regulations applicable
at the port of discharge, the goods must be handed over.

3. In paragraphs 1 and 2 of this article, reference to the
carrier or to the consignee shail mean, in addition to the carrier
or the consignee, the servants or the agents, respectively of
the carrier or the consignee.

Article 5. Basis of Hability

1. The carrier shall be liable for loss resulting from loss
of or damage to the goods, as well as from delay in delivery,
if the occurrence whichk caused the Joss, damage or delay took
place while the goods were in his charge as defined in article 4,
unless the carrier proves that he, his servants and agents took
all measures that could reasonably be reguired to avoid the
occurrence and its consequences.

2. Delay in delivery occurs when the goods have not been
delivered at the port of discharge provided for in the coniract
of carriage within the time expressiy agreed upon or, in the
absence of such agreemenpt, within the time which it would
be reasonable to require of a diligent carrier, having regard
to the circumstances of the case.

3, The person entitled to make a claim for the loss of
goods may treat the goods as lost when they have not been
delivered as required by article 4 within 60 days following the
expiry of the time for delivery according to paragraph 2 of
this article,

4. 1In case of fire, the carrier shall be liable, provided the
claimant proves that the fire arose from fault or aepiect op
the part of the carrier, his servants or agents.

5. With respect to live animals, the carrier shall not be
liable for loss, damage or delay in delivery resulting from
any special risks inherent in that kind of carriage. When the
carrier proves that he has complied with any special instruc-
tions given him by the shipper respecting the animals and
that, in the circumstances of the case, the loss, damage or
delay in delivery could be attributed to such risks, it shall be
presumed that the loss, damage or delay in delivery was so
caused unless there is proof that ail or a part of the loss,
damage or delay in delivery resulted from fault or neglect
on the part of the carrier, his servants or agents.

6. The carrier shall not be liable, except in general average,
where loss, damage or delay in delivery resulted from measures
to save life or from reasonable measures to save property
at sea.

7. Where fault or neglect o the part of the carrier, his
servants or agents combines with another cause to produce
loss, damage or delay in delivery the carrier shall be Hable
only to the extent that the Ioss, damage or delay in delivery
is attributable to such fault or neglect, provided that the car-
rier proves the amount of loss, damage or delay in delivery
not attributable thereto,

Article 6. Limits of liability

1. (a) The HLability of the carrier for loss of or damage
to goods according to the provisions of article § shall be
limited tc an amount equivalent to (.. .) unils of account
per package or other shipping unit or (.. .) units of account
per kilogram of gross weight of the goods lost or damaged,
whichever is the higher.

{b) The liability of the carrier for delay in delivery ac-
cording to the provisions of article 5 shall not exceed [ ]2
the freight Ipayable for the goods delayed] {payable under the
contract of carriage]. -

{e) In no case shall the aggregate liability of the carrier,
under both subparagraphs (2} and (&) of this paragraph,
excesd the Hmitation whick would be established under sub-
paragraph (a) of this paragraph for total loss of the goods
with respect o which such liability was incurred.

2, For the purpose of calculating which amount is the
higher in aceordance with paragraph 1 of this article, the
following rules shall apply:

(a) Where & container, pallet or similar asticle of transport
is used to consolidate goods, the package or other shipping
units enumerated in the bill of Jading as packed in such article
of transport shall be deemed packages or shipping units. Except
as aforesaid the goods in such article of transport shall be
deemed one shipping unit.

{6} In cases where the arficle of transport itself has been
iost or damaged, that article of transport shall, when not
owned or otherwise supplied by the carrier, be considered one
separate shipping unit.

3. Unit of account means ., 2

4. By agreement between the carrier and the shipper,
limits of liability exceeding those provided for in paragraph 1
may be fixed.

Alternative article 6. Limits of Hability$

1. The liability of the carrier according to the provistons of
article 5 shall be limited to an amount equivalent to (.. .)
units of account per kilogram of gross weight of the goods
lost, damaged or delayed,

2. Unit of account means . .4

3. By agreement between the carrier and the shipper, z
limit of liability exceeding that provided for in paragraph 1
may be fixed.

Article 7. Application to non-contractual claims

1. The defences and limits of Hability provided for in this
Convention shall apply in any action against the carrier in
respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whether
the action be founded in contract, in tort or otherwise.

2. [If such an action is brought against a servant or agent
of the carrier, such servant or agent, if he proves that he acted
within the scope of his employment, shall be entitled to avail
himself of the defences and Hmits of liability which the carrer
is entitled to invoke under this Convention.

1 The question as to whether the limit should be the freight
or & multiple of the freight is to be determined at the con-
ference of plenipotentiaries which will consider the draft Con-
vention,

2 The unit of account is to be determined at the conference
of plenipotentiaries which will consider the draft Convention.

3If the liability for delay in delivery were to be subject
under this altemmative text to a special limit of lability, para-
graph 1 of this alternative text may be supplemented by pa-
ragraphs 1 (6} and 1 {c} of the basic text for article 6 set forth
above, If this be done, paragraph I of the alternative text
would need drafting changes.

$ The unit of account is to be determined at the conference
of plenipotentiaries which will consider the draft Convention.
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3. The aggregate of the amounts recoverable from the
carrier, and any persons referred to in paragraph 2 of this
article, shall not exceed the limits of liability provided for in
this Convention.

Article 8. Loss of right to limit lability

{. The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved
that the loss, damage or delay in delivery resulted from an act
or omission done with the infent to cause such loss, damage or
defay, or recklessly and with knowledge that such loss, damage
or delay would probably result, which was an act or omis-
sion of:

{a} The carrier himself, or

(b)Y An employee of the carrier other than the master and
members of the crew, while exercising, within the scope of
his employment, supervisory authority in respect of that part
of the carriage during which such act or omission occurred, or

(c} An employee of the carrier, including the master or
any member of the c¢rew, while handling or caring for the
goods within the scope of his employment.

2. Notwithstanding the provisions of paragraph 2 of artic
cle 7, & servan! or agent of the carrier shall not be entitled
to the benefit of the limitation of liability provided for in
article 6 if it is proved that the loss, damage or delay in
delivery resulted from an act or omission of suck servant or
agent, done with the intent to cause such loss, damage or delay
or recklessly and with knowledge that such loss, damage or
delay would probably result.

Article 9. Deck cargo

1. The carrier shall be entitled to carry the goods on deck
only if such carriage is in accordance with an agreement with
the shipper or with the usage of the particular trade or is
required by statutory rules or regulations.

2. If the carrier and the shipper have agreed that the
goods shall or may be carried on deck, the carrier shall insert
in the bill of lading or other document evidencing the contract
of carriage a statement to that effect. In the absence of such
2 statement the carrier shall have the burden of proving that
an agreement for carriage on deck has been entered iato;
however, the carrier shall not be entitled to invoke such an
agreement apainst a third party who has acquired a bili of
lading in good faith.

3. Where the goods have been carried on deck contrary
10 the provisions of paragraph i of this article or where the
carrier may not under paragraph 2 of this article invoke an
agreement for carriage on deck, the carrier shall, notwith-
standing the provisions of paragraph 1 of article 5, be liable
for loss of or damage to the goods, as well as for delay in
delivery, which resuits solely from the carriage on deck, and
the extent of his lability shall be determined in accordance
with the provisions of article 6 or 8, as the case may be,

4, Carriage of goods on deck contrary to express agreement
for the carrizge under deck shall be deemed to be an act or
omission of the carrier within the meaning of article 8.

Article 10, Liability of the carrier and actual carrier

1. Where the performance of the carriage or part thereof
has been entrusted to an actusl carrier, whether or not in
pursuance of a liberty under the contract of carriage to do
so, the carrier shall nevertheless remain responsible for the
entire carriage according to the provisions of this Convention.
The carrier shall, in velation to the carriage performed by the
actual carrier, be responsible for the acts and omissions of the
actual carrier and of his servanis and ageats acting within the
scope of their employment.

2. The actual carrier shall be responsible, according to the
provisions of this Convention, for the carriage performed by

bim. The provisions of paragraphs 2 and 3 of articles 7 and of
paragraph 2 of article 8 shali apply if an action is brought
against a servant or agent of the actual carrier

3. Any special agreement ender which the camrier assumes
obligations not imposed by this Convention or any waiver
of rights conferred by thizs Convention shall affect the actual
carrier only if agreed by him expressly and in writing. Whether
or not the acinal carrier has so agreed, the carrier shall never-
theless remain bound by the obligations or waivers resulting
from such special agreement.

4. Where and to the extent that botk the carsier and the

actual carrier are liable, their liability shall be joint and
several.

5. The aggrepgate of the amounts recoversble from the
carrier, the actual carrier and their servants and agents shall
not exceed the limits provided for in this Convention.

6. WNothing in this article shall prejudice any right of
recourse as between the carrier and the actual carrier.

Article 11. Through carriage

1. Notwithstanding the provisions of paragraph 1 of arti-
cle 10, where a contract of carriage provides explicitly that a
specified part of the carriage covered by the contract shall
be performed by & named person cother than the carrier, the
contract may aiso provide that the carrier shall not be Hable
for loss, damage or delay in delivery caused by an occurrence
which fakes place while the goods are in the charge of the
actual carrier during such part of the carriage. The burden of
proving that any loss, damage or delay in delivery has been
caused by such an occurrence shall rest upon the carrier.

2. The actual carrier shall be respomsible in accordance
with the provisions of paragraph 2 of article 10 for loss,
damage or delay in delivery caused by an occurrence which
takes place while the goods are in bis charge,

PART III. LIABILITY OF THE SHIPPER

Ariicle 12. General rule

The shipper shall not be liable for loss sustained by the
carrier or the actual carrier, or for damage sustzined by the
ship, uniess such loss or damage was caused by the fault or
neglect of the shipper, his servants or agents. Nor shall any
servant or agent of the shipper be liable for such loss or damage
unless the loss or damage was caused by fault or neglect on
his part.

Article 13, Special rules on dangerous goods

i. The shipper shall mark or label in a suitable manper
dangerous goods as dangerons.

2. Where the shipper hands over daongerous goods to the
carrier or an actual carrier, as the c¢ase may be, the shipper
shall inform him of the dangerons character of the poods and,
if necessary, the precautions to be taken. 1t the shipper fails
to do so and such carrier or actusl carrier does not otherwise
have knowiedge of their dangerous character:

(a) The shipper shall be lisble to the carrier and any
actuai carrier for all loss resulting from the shipment of such
goods, and

(b)Y The goods may at any time be unloaded, destroyed or
rendered innocuous, as the circamstances may require, withont
payment of compensation.

3, The provisions of paragraph 2 of this articie may not
be invoked by any persom i during the carriage he has taken
the goods in his charge with knowledge of their dangerous
character.

4. If, in cases where the provisions of paragraph 2, sub-
paragraph (b}, of this article do not apply or may not be
invoked, dangerous goods become an actual danger to life or
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property, they may be unloaded, destroyed or rendered in-
nocuons, as the circumstances may require, without payment
of compensation except where there is an obligation to con-
tribute in peneral average or where the carrier is liable in ac-
cordance with the provisions of article 5.

PART 1¥. TRANSPORT DOCUMENTS

Article 14, lissue of bill of lading

1. When the goods are received in the charge of the carrier
or the actual carrier, the carrier shall, on demand of the
shipper, issue to the shipper a bill of Iading.

2. The bill of lading may be signed by a person having
authority from the carrier. A bill of lading signed by the
master of the ship carrying the goods shall be deemed to have
been signed on behalf of the carrier.

3. The signature on the bill of lading may be in hand-
writing, printed ir facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means, if not
inconsistent with the law of the country where the bill of
lading is issued.

Article 15.  Contents of bill of lading

L. The bill of lading shall set forth among other things
the following particulars:

{a) The general nalure of the goods, the leading marks
necessary for identification of the goods, the nuomber of
packages or pieces, and the weight of the poods or their
quantity otherwise expressed, all such particulars as furnished
by the shipper;

{#) The apparent condition of the goods;

(¢) The name and principal place of business of the car-
rier;

(d) The name of the shipper;
(e) The consignee if named by the shipper;

(f) The port of loading under the contract of carriage and
the date on which the goods were taken over by the carrier
at the port of loading;

(g} The port of discharge under the contract of carriage;

(2} The number of originals of the bill of lading, if more
than one;

(i) 'The place of issuance of the bill of lading;

{j) ‘The signature of the carrier or a person acting on his
behalf;

(&) The freight to the extent payable by the consignee or
other indication that freight is payable by him;

() The statement referred to in paragraph 3 of article 23;
and

(m) The statement, if applicable, that the poods shall or
may be carried on deck.

2. After the goods are loaded on board, if the shipper so
demands, the carrier shall issue to the shipper a “shipped” bill
of lading which, in addition to the particulars required under
paragraph 1 of this article, shall state that the goods are on
board a named ship or ships, and the date or dates of loading.
If the carrier has previously issued to the shipper a bill of
tading or other document af title with respect to any of such
goods, on request of the carrier, the shipper shall surrender
such document in exchange for the “shipped” bill of lading.
The carrier may amend any previously issued document in
order to meet the shipper's demand for a “shipped” bill of
Iading if, as amended, such document includes alt the informa-
tion required to be contained io a “shipped” bill of lading.

3. The absence in the bill of lading of ome or more par-
ticulars referred to in this article shall not affect the legal

character of th: document as a bill of lading provided that it
nevertheless meets the requirements set out in paragraph 6 of
article 1.

Article 16.  Bills of lading: reservations and evidentiary effect

1. M the bill of lading contains particulars concerning the
general nature, leading marks, number of packages or pieces,
weight or quantity of the goods which the carrier or other
persons jssuing the bill of lading on his behalf knows or has
reasonable grounds to suspect do not accurately represent the
goods actually taken over or, where a “shipped” bill of lading
is issued, loaded, or if he had no reasonable means of checking
such particulars, the carcier or such other persons shall insert
in the bill of lading a reservation specifving these inaccuracies,
grounds of suspicion or the absence of reasonable meéans of
checking.

2. When the carrier or other person issuing the bl of

lading on his behalf fails to note on the bilf of lading the ap-
parent condition of the goods, he is deemed to have noted

on the bill of Jading that the goods were in apparent good
condition.

3. Except for particulars in respect of which and to the
extent to which a reservation permitted under paragraph 1 of
this article has been entered:

(a) The bill of lading shall be prima facie evidence of
the faking over or, where a “shipped” bill of lading is issued,
loading, by the carrier of the goods as described in the bill
of lading; and

(b} Proof to the contrary by the carrier shall not be admis-
sible when the bill of lading has been transferred to a third
parly, inciuding any consignee, who in good faith bas acted
in reliance on the description of the goods therein.

4. A bill of iading which does not, as provided in para-
graph 1, subparagraph (k) of article 15, set forth the freight
or otherwise indicate that freight shall be payable by the
consignee or does not set forth demurrage incurred at the port
of loading payable by the consignee, shail be prima facie ev-
idence that no freight or such demurrage is payable by him.
However, proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to a
third party, including any consignee, who in good faith has
acted in reliance on the absence in the bill of lading of any
such indication.

Article 17.  Guarantees by the shipper’

1. The shipper shall be deemed to have guaranteed to the
carrier the accuracy of particulars relating to the general
natore of the goods, their marks, number, weight and quantity
as furnished by him for insertion in the biil of lading. The
shipper shall indemnify the carrier against all loss resulting
from inaccuracies in such particulars. The shipper shall remain
liable even if the bill of lading has been trapsferred by him
The right of the carrier to such indemnity shall in no way
limit his liability under the contract of carriage to any person
other than the shipper.

2. Any letter of guarantes or agreement by which the
shipper undertakes to indemnify the carrier against loss re-
sulting from the issuance of the bill of lading by the carrier,
or a person acting on his behalf, without entering a reservation
relaiing to particalars furnished by the shipper for insertion
in the bill of lading, or to the apparent conditions of the goods,
shall be void and of no effect as against any third party, in-
cluding any consignee, to whom the bill of lading has been
transferred.

3. Such letter of guarantee or agreement shall be valid as
against the shipper unless the carrier or the person acting on

& A number of delegations were of the view that article 17
should c(:lnsist of para. 1 only and that paras. 2, 3 and 4 should
be deleted.
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his behalf, by omitting the reservation referred to in para-
graph 2 of this article, intends to defraud a third party, in-
cluding any consignee, who acts in refiance on the description
of the goods in the bill of lading. If in the latter case, the
reservation omitted relates to particulars furnished by the
shipper for insertion in the bill of lading, the carrier shall
have ne right of indemnity from the shipper pursvant to para-
graph 1 of this article.

4, In the case of intended fraud referred to in paragraph 3
of this article the carrier shall be Jiable, without the benefit
of the limitation of liability provided for in this Convention,
for any loss incurred by a third party, including a consignee,
who has acted in reliance on the desctiption of the goods in
the bill of lading issued.

Article 18, Documents other than bills of lading

When a carrier issues a document other than a bill of lading
to evidence a contract of carriage, such a document shall be
prima facie evidence of the taking over by the carrier of the
goods as therein described.

FART V. CLAIMS AND ACTIONS

Article 19, Noiice of loss, damage or delay

1. Unless notice of loss or damage, specifying the general
nature of such loss or damage, be given in writing by the
consignee to the carrier not later than the day after the day
when the goods were handed over to the consignee, such
handing aver shall be prima facie evidence of the delivery by
the carrier of the goods as described in the document of
transport or, if no such document has been issued, in pood
condition.

2. Where the loss or damage is not apparent, the provisions
of paragraph 1 of this article shall apply correspondingly if
notice in writing has not been given within 15 consecutive
days after the day when the goods were handed over to the
consignee.

3. If the state of the goods has at the time they were
handed over to the consignee been the subject of joimt survey
or imspection by the parties, notice in writing need not be
given of loss or damage ascertained during such survey or
inspection.

4. In the case of any actual ot apprebended loss or damage
the carrier and the consignee shall give all reasonable facilities
to each other for inspecting and tallying the goods.

5. No compensation shall be payable for delay in delivery
unless a notice has been given in writing to the carrier within 21
consecutive days after the day when the goods were handed
over to the consignee.

6. If the goods have been delivered by an actual carrier,
any notice given under this article ta the actual catrier shall
have the same effect as if it had been given to the carrier, and
any notice given to the carrier shall also have effect as if
given to such actual carrier.

Article 20. Limitation of actions

i. Any action relating to carriage of goods under this
Convention is {ime-barred if legal or arbitral proceedings have
not been initiated within a period of two years.

3. The limitation period commences on the day on which
the carrier has delivered the goods or part of the goods or,
in cases where no goods have been delivered, on the last day
on which the goods should have been delivered.

3. The day on which the pericd of limitation commences
shall not be included in the period.

4, The person against whom a claim is made may at any
time during the Limitation period extend the period by a
declaration in writing to the claimant. The declaration may
be renewed. .

5. An action for indemnity by a person held lable may
be brought even after the expiration of the period of limita-
tion provided for in the preceding paragraphs if brought within
the time allowed by the law of the State where proceedings
are initiated. However, the time allowed shall not be less
than 90 days commencing from the day when the person
bringing such action for indemnity has settled the claim or has
been served with process in the action against himself.

Article 21. Jurisdiction

I. In alegal procesding relating to carriage of goods under
this Convention the plaintiif, at his option, may bring an
action in a court which, according to the law of the Statet
where the court is sitnated, is competent and within the juris-
diction of which is situated one of the following places or
ports:

. {a) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

(b} The place where the contract was made provided that
the defendant has there a place of business, branch or agency
through which the contract was made; or

(e) 'The port of loading or the port of dischatge; or

(d) Any additional place designated for that purpose in
the contract of carriage.

2. (a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any port
in a contracting State at which the carrying vessel or any
other vesse]l of the same ownership may have been legally
arrested in accordance with the applicable law of that State.
However, in such a case, at the pefition of the defendant,
the c¢laimant must remove the action, at his choice, to one
of the jurisdictions referred to in paragraph 1 of this articls
for the determination of the claim, but before such removal
the defendant must furnish security sufficient to ensure pay-
ment of any judgement that may sunbsequently be awarded
to the claimant in the action;

(&) All questions relating to the sufficiency or otherwise
of the security shall be determined by the court at the place
of the arrest.

3. No legal proceedings arising ont of the contract of
cartiage may be brought in a place not specified in paragraph 1
or 2 of this article. The provisions of this paragraph do not
constitute an obstacle to the jurisdiction of the contracting
States for provisiomal or protective measures.

4. (a) Where an action has been brought before a court
competent under paragrzph 1 or 2 of this article or where
judgement has been delivered by such a coust, no new action
shall be started between the same parties on the same grounds
unless the judgement of the court before which the first action
was brought is not enforceable in the country jn which the
new proceedings are brought;

(b) For the purpose of this arlicle the institntion of
measures with a view to obtaining enforcement of a judge-
ment shall not be considered as the starting of a mew action;

(c} For the purpose of this article the removal of an action
to a different court within the same country shall not be con-
sidered as the starting of a new action.

5. Notwithstanding the provisions of the preceding para-
graphs, an agreement made by the parties, after a claim under
the contract of carriage has arisen, which designates the place
where the claimant may bring an action, shall be effective.

Article 22, Arbitration

‘1. Subject to the provisions of this article, parties may
provide by agreement evidenced in writing that any dispute

§ A considerable number of delegations favoured the addi-
tion of the word “Contracting” before the word “State™.
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that may arse relating to carriage of goods under this Con-
vention shall be referred to arbitration.

2, Where a charter-party containg a provision that dis-
putes arising thereunder shall be referred to arbitration and a
bill of lading issued pursnant to the charter-party does not
contain a special annotation providing that such provision
shall be binding upon the holder of the bill of lading, the
carrier may not invoke such provision as against a holder
having acquired the bill of lading in good faith.

3, The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

(a) A place in a State within whose territory is situated:

{1} The principa! place of business of the defendant or,
in the absence thereof, the ordinary residence of the
defendant; or :

{ii) The place where the contract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

(iii} The port of loading or the port of discharge; or

(b} Any place designated for that purpose in the arbitra-
tion clause or agreement,

4. The arbitrator or arbitration tribunal shall apply the
rules of this Convention.

5. The provisions of paragraphs 3 and 4 of this article
shail be deemed to be part of every arbitration clause or agree-
ment, and any term of such clause or agreement which is
inconsistent therewith shall be null and void,

6. Nothing in this article shall affect the validity of an
agreement relating to arbitration made by the parties after
the claim vnder the contract of carriage has arisen.

PART VI. SUPPLEMENTARY PROVISIONS
Article 23. Contractual stipulations

1. Any stipulation of the contract of carriage or contained
in a bill of iading or any other document svidencing the con-
tract of carriage shall be nuil and void to the extent that it
derogates, directly or indirectly, from the provisions of this
Convention. The nuility of such a stipulation shall not affect
the validity of the other provisions of the contract or docu-
ment of which it forms a part. A clause assigning benefit of
insurance of the goods in favour of the carrier, or any similar
clause, shall be null and void.

2. Notwithstanding the provisions of paragraph ! of this
article, & carrier may increase his responsibilities and obliga-
tions under this Convention.

3. When a bill of lading or any other document evidencing
the contract of carriage is issued, # shall contain a statement
that the carriage is subject to the provisions of this Convention
which nullify any $tipulation derogating therefrom io the
detriment of the shipper or the consignee.

4. Where the claimant in respect of the goods has incurred
loss as a resuit of a stipulation which is nuil and void by virtae
of the present article, or as a result of the omission of the
statement Tteferred to in paragraph 3 of this article, the
carrier shall pay compensation to the extent required in order
to give the claiman? full compensation in accordance with
the provisions of this Convention for any loss of or damage
to the goods as well as for delay in delivery. The carrier shall,
in addition, pay compensation for costs incurred by the
claimant for the purpose of exercising his right, provided that
costs incurred in the action where the foregoing provision is
jnvoked shall be determined in accordance with the law of the
State where proceedings arc initiated.

Article 24. General average

1. Nothing in this Convention shall prevent the applica-
tion of provisions in the contract of carriage or national law
regarding the adjustment of general average.

2. With the exception of article 20, the provisions of this
Convention relating to the lability of the carrier for loss of
or damage to the goods shall also determine whether the
consignee may refuse contribution in general average and the
Hiability of the carrier fo indemnify the consignee in respect of
any such contribution .made or any salvage peid.

Article 25. Other conventions

1. This Convention shall not modify the rights or duties
of the carrier, the actual carrier and their servants and agents,
provided for in international conventions or national law
relating to the limitation of liability of owners of seagoing
ships.

2. No liability sha]l arise under the provisions of this Con-
vention for damage caused by a nuclear incident if the op-
erator of a nuclear installation is liable for such damage:

{(a} TUnder either the Paris Convention of 29 July 1960
on Third Party Liability in the Field of Nuclear Energy as
amended by the Additional Protocol of 28 Jamuary 1964 or
the Vienna Convention of 21 May 1963 on Civil Liability for
Nuclear Damage, or

(h) By virtue of national law governing the lability for
such damage, provided that such law is in all respects as
favourable to persons who may suffer damage as either the
Paris or Vienna Conventions.

3. No liability shall arise under the provisions of this Con-
vention for any loss of, or damage to or delay in delivery of
lugegage for which the carrier is responsible under any inter-
national convention or national law reiating to the carriage
of passengers and their huggage by sea.

INTERNATIONAL COMMERCIAL
ARBITRATION

CHAPTER V.

A. TImtroduction

46. At its sixth session, the Commission, infer dalia,
requested the Secretary-General:

“In consultation with regional economic commis-
sions of the United Nations and cenires of interna-
tional commercial arbitration, giving due considera-
tion to the Arbitration Rules of the United Nations
Economic Commission of Europe and the ECAFE
Rules for International Commercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to international
trade.”®

47. At its eighth session, the Commission had be-
fore it a report of the Secretary-General which set
forth a preliminary draft set of arbitration rules for
optional use in ad hoc arbitration relating to interna-
tional trade (UNCITRAL Arbitration Rules) {A/
CN.9 97),* observations submitted by the Government
of Norway and by interested national and international
organizations and institutions (A/CN.9/97/Add.1, 3
and 4),* and a document setting forth suggested modi-
fications to the preliminary draft rules resulting from

18 Official Records of the General Assembly, Twenty-eighth
Session, Suppiement No, 17 {A/9017), para. 85 (UNCITRAL
Yearbook, Vol. IV: 1973, part one, II).

. R{ﬁ)roduced in UNCITRAL Yearbook, Vol. VI: 1975, part
two, HI
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discussions by the Fifth International Arbitration Con-
gress, held at New Dethi, from 7 to 10 January 1975
(A/CN.S/97/Add.2) *

48. The Commission discussed the preliminary
draft arbitration rules at its eighth session. In so doing,
it concentrated on the basic concepts underlying the
draft and on the mmajor issves dealt with in the in-
dividual articles thereof!? At that session, the Com-
mission requested the Secretary-General to prepare a
revised draft of these Rules, taking into account the
observations made on the preliminary draft in the
course of its eighth session, and to submit the revised
draft Arbitration Rules to the Commission at ifs ninth
session.18

49. At the present session, the Commission had
before it a report of the Secretary-General containing
a revised draft set of arbitration rules for optional use
in @d hoc arbitration relating to international trade
{UNCITRAL Arbitration Rules} (A/CN.9/112) %*1
It also had before it a report of the Secretary-General
contzining a commentary on the UNCITRAL Arbitra-
tion Rules (A/CN.9/112/Add.1),** a working paper
prepared by the Secretariat containing alternative draft
provisions for the draft UNCITRAL Arbitration Rules
{A/CN.9/113),** and a note by the Secretariat on the
feasibility of a schedule of fees for arbitrators (A/CN.9/
114} %

50. The Commission established Committee of the
Whote H to consider the revised draft Arbitration Rules
and to report back to it. Committee II met from 12
to 23 April 1976 and held 19 meetings. The report of
Committee IT to the Commission is set forth in annex II
to the present report.

B. Consideration of the report of Committee
of the Whole II

51. The Commission considered the report of Com-
mittee II at its 175th to 177th meetings,?® on 27 and 28
April 1976.

52. After deliberation, the Commission decided to
amend paragraph 2 of article 1, which had been ap-
proved by the Committee, in order to make it clear
that the Rules were subject to those provisions of law
applicable to the arbitration from which the parties
cannot derogate. The Commission aiso decided to make
a drafting change in the text of paragraph 1 of article 13
and to amend article 14 so as to include article 11 as
one of the articles to which reference was made in
article 14,

53. After deliberation, the Commission approved
the text of the UNCITRAL Arbitration Rules and of

»* Reproduced in this volume, part two, HI, infra.

1T A summary of the Comunission’s deliberations is set fosth
in annex 1 to the report of the Commission on the work of
its eighth session (Officiel Records of the General Assembly,
Thirtieth Session, Supplement Neo. I7 (A/100173).

18 fhid., para. 83.

19 ‘The initial version and the revised draft of the UNCITRAL
Arbitration Rules were prepared by the secretariat of the
Commission in consultation with Professor Pieter Saunders
of the Erasmus University of Rotterdam (Netherlands) with the
co-operation of a consultative group established by the Inter-
national Council for Commercial Arbitration. .

25 Summary records of these meetings are contained in A/
CN.9/8R.175-177.

a model arbitration clause proposed by Committee II,
subject to the following changes:

(a) Paragraph 2 of article 1 which read: “These
Rules are subject to the law applicable to the ar-
bitration”, was changed so as to read as follows:
“These Rules shail govern the arbitration except that
where any of these Rules is in conflict with a pro-
vision of the law applicable to the arbitration from
which the parties cannot derogate, that provision
shall prevail”; '

(b} In paragraph 1 of article 13, the phrase
“pursuant to the procedure applicable to the ap-
pointment or choice of an arbitrator as provided in
articles' 6 to 9" was replaced by the phrase “pur-
suant to the procedure provided for in articles 6
to 9 that was applicable to the appointment or choice
of the arbitrator being replaced”;

{¢) The opening phrase in article 14, which had
read “If under article 12 or article 13...” was
changed to read “If under articles 11 to 13...".

54. The Commission considered the suggestion that
a commentary on the UNCITRAL Arbitration Rules
should be prepared. After extensive discussion, the
Commission was of the view that the advantages of a
commentary did not outweigh the possible disadvantages
and therefore decided not to retain the suggestion,

55. The Commission considered the suggestion that,
in its decision adopting the Rules, reference should
be made to the Final Act of the Conference on Security
and Co-operation in Europe, signed at Helsinki on
I August 1975. In that Final Act, the participating
States, inter alia, recommended “where appropriate, to
organizations, enterprises and firms in their countries,
to include arbitration clauses in commercial con-
tracts . .. and that the provisions on arbitration should
provide for arbitration under a muinally acceptable set
of arbitration rules...”. The Commission did not re-
tain this suggestion on the ground that the Final Act
was a regional agreement signed by States from Europe
and North America only and was but one of many
international agreements which had recognized the value
of arbitration to settle disputes arising out of interna-
tional trade.

Decision of the Commission

56, The Commission at its 177th meeting, on 28
April 1976, unanimously adopted the following de-
cision:

The United Nations Commission on International
Trade Law,

Having regard to the fact that arbitration has
proved to be a valuable method for settling disputes
arising out of various types of contracts in the field
of international commerce,

Being convinced that the establishment of rules
for ad hoc arbitration that are acceptable to those
engaged in trade in countries with different legal,
social and economic systems would significantly con-
tribute to the development of harmonious economic
relations between peoples,

Having prepared the UNCITRAL Arbitration
Rules after full consultation with arbitral institutions
and centres of international commercial arbitration,
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1. Adopts the UNCITRAL Arbitration Rules as

set out in paragraph 57 of its report on the work
of its ninth session;

2. Invites the General Assembly to recommend
the use of the UNCITRAL Arbitration Rules in the
settlement of disputes arising in the context of in-
ternational commercial relations, particularly by re-
ference to the UNCITRAL Arbitration Rules in
commercial contracts;

3. Requests the Secretary-General to arrange for
the widest possible distribution of the UNCITRAL
Arbitration Rules.

C. Text of UNCITRAL Arbitration Rules

57. The UNCITRAL Arbitration Rules, as adopted
by the Commission, are as follows:

UnciTRAL ARBITRATION RULRES
SECTION I. INTRODUCTORY RULES

SCOPE OF APPLICATION
Article I

1. Where the parties to a contract bave agreed in writing*
that disputes in relation to that contract shall be referred to
arbitration under the UNCITRAL Arbitration Rules, then
such disputes shall be settled in accordance with these Rules
subject to such modification as the parties may agree in
writing.

2. ‘These Rules shall govern the arbitration except that
where any of these Rules is in conflict with a provision of the
law applicable to the arbitration from which the parties ¢an-
not derogate, that provision shall prevait.

NOTICE, CALCULATION OF PERIODS OF TIME

Article 2

1. TFor the purposes of these Rules, any notice, including
a notification, communication or proposal, is deemed tc have
been received if it is physically delivered to the addressee or
if it is delivered at his habitua! residence, place of business
or mailing address, or, if none of these can be found =fter
making reasonable inquiry, then at the addressee’s last known
residence or place of business. Notice shali be deemed to have
been received on the day it is so delivered.

2. For the purposes of caiculating & period of time under
these Rules, such peried shall begin to run on the day follow-
ing the day when a notice, notification, communication or
proposal is received. If the last day of such period is an
official holiday or a non-business day at the residence or place
of business of the addressee, the period is extended until the
first business day which follows, Official holidays or non-busi-
ness days occuring during the running of the period of time
are included in calculating the period.

* Model Arbitration Clause. .. )
Any dispute, controversy or ¢laim arising out of or relating
to this conmtract, or the breach, termination or invalidity
thereof, shall be setled by arbitration in accordance with the
UNCITRAL Arbitration Rules as at present in force.
Nore—Parties may wish to consider adding:
{a)} 'The appointing authority shall be... (name of institu-
tion OF persom);
(6) The number of arbitrators shall be... (one or three);
{¢) The place of arbitration shall be... (town or country);
() The language(s) to be used in the arbitral proceedings
shall be.... )

NOTICE OF ARBITRATION
Article 3

1. The party initiating recourse to arbitration (hereinafter
called the “claimant™) shall give to the other party (hereinafter
called the “respondent”) a notice of arbitration,

2. Arbitral proceedings shall be deemed to commence on
the date on which the notice of arbitration is reecived by the
respondent,

3. The notice of arbitration shall include the following:
{a} A demand that the dispute be referred to arbitration:
(b} The names and addresses of the parties;

{¢) A reference to the arbitration clause or the separate
arbitration agreement that is invoked;

{d) A reference to the comtract out of or in relation to
which the dispute arises;

(e} The general nature of the claim and an indication of
the amount involved, if any;

(f) The relief or remedy sought;

(g} A proposal as {0 the number of arbitrators (i.e. ome
or three}, if the parties have not previously agresd thereon.

4, The notice of arbitration may also include:

{a} The proposals for the appointments of z sols arbitrator
and an appointing authority referred fo in article 6, paragraph I;

(4} The notification of the appointment of an arbitrator
referred to in article 7;

fc} The statement of claim referred to in article 18,

REPRESENTATION AND ASSISTANCE
Article 4

The parties may be represented or sssisted by persons of
their choice. The names and addresses of such persons must be
communicated in writing fo the other party; such communica-
tion must specify whether the appointment is being made for
purposes of representation or assistance.

SECTION H. COMPOSITION OF THE ARBITRAL TRIBUNAL
NUMEBER OF ARBITRATORY
Article 5

1f the parties have not previously agreed on the number
of arbitrators {i.e. one or three), and if within 15 days after
the receipt by the respondent of the notice of arbitration the
parties have not agreed that there shall be only one arbitrator,
three arbitrators shail be appointed.

APPOINTMENT OF ARBITRATORS (ARTICLES 6 10 8)
Article &

1. If a sole arbitrator is to be appointed, either party may
propose to the other:

{a) The names of ¢ne or more persons, one of whom
would serve as the sole arbitrator; and

(b} If no appointing authority has been agreed upon by
the parties, the name or names of one or more institutions or
persons, one of whom would serve as appointing authority.

2. If within 30 days after receipt by & party of a proposal
made in accordzmce with paragraph 1 the parties have not
reached agreement on the choice of a sole arbitrator, the sole
arbitrator shait be appeinted by the appointing authority agreed
vpon by the parties. If no appointing authority has been agreed
upon by the partties, or if the appointing authority agreed upon
refuses to act or fails to appoint the arbitrator within 60 days
of the receipt of & party’s request therefor, either parly may
request the Secretary-General of the Permanent Court of
Arbitration at The Hague to designate an appointing authority,
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3. The appointing authority shall, at the request of one
of the parties, appoint the sole arbitrator as promptly as pos-
sible. In making the appointment the appointing authority shall
use the following list-procedure, unless both parties agree that
the list-procedure should not be used or unless the appointing
authority determines in its discretion that the use of the list-
procedure is not eppropriate for the case:

(a) At the request of ome of the parties the appointing
authority shall communicate to both parties an identical list
containing at least three names;

(b} Within 15 days after the receipt of this list, each party
may return the list to the appointing authority after having
deleted the mame or names to which he objects and numbered
the remaining names on the list in the order of his preference;

(c) After the expiration of the above period of time the
appointing authority shall appoint the sole arbitrator from
among the names approved on the lists returned to it and in
accordance with the order of preference indicated by the
parties; :

{d) If for any reason the appointment cannot be made
accotding to this procedure, the appointing authority may
exercise its discretion in appointing the sole arbitrator.

4. In making the appointment, the appointing authority
shall have regard to such considerations as are likely to
secure the appointment of an independent and impartial
arbitrator and shall take into account as well the advisability
of appointing an arbitrator of a pationality other than the
nationalities of the parties.

Article 7

1. If three arbitrators are to be appointed, each party
shall appoint one arbitrator. The two arbitrators thus appointed
shall choose the third arbitrator who will act as the presiding
arbitrator of the tribunal.

2. If within 30 days after the receipt of a party's notifica-
tion of the appointment of an arbitrator the other party has
not notified the first party of the arbitrator he has appointed:

{(a) The first party may reguest the appointing authority
previously designated by the parties to appoint the second
arbiteator; or

(b} If no such authority has been previously designated
by the parties, or if the appointing authority previousky
designated refuses to act or fails to appoint the arbitrator
within 30 days after receipt of a party’s request thersfor, the
first party may request the Secretary-General of the Permanent
Court of Arbitration at The Hague to designate the appointing
authority. The first party may then request the appointing
authority so designated to appoint the second arbitrator, In
cither case, the appointing authority may exercise its discretion
in appointing the arbitrator,

3. If within 30 days after the appointment of the second
arbitrator the two arbitrators have not agreed on the choice
of the presiding arbitrator, the presiding arbitrator shall be
appointed by an appointing authority in the same way as a
sole arbitrator would be appointed under article 6.

Article 8

1. When an appointing authority is requested to appoint an
arbitrator pursuant to article 6 or article 7, the party which
makes the request shall send to the appeinting authority a
copy of the notice of arbitration, a copy of the contract out
of or in relation to which the dispute has arisen and a copy
of the arbitration agreement if it is not contained in the
contract. The appointing authority may require from either
party such information as it deems necessary to fulfil its
function.

2, Where the names of one or more persons are proposed
for appointment as arbitrators, their full names, addresses and
nationalities shall be indicated, together with a descripton of
their qualifications.

CHALLENGE OF ARBITRATORS {ARTICLES 9 1O 12)

Article 9

A prospective arbitrator shall disclose to those who approach
him in connexion with his possible appointment any circum-
stances likely to give rise to justifiable doubts as to his
impartiality or independence. An arbitrator, once appointed or
chosen, shall disclose such circumstance to the parties unless
they have slready been informed by him of these circum-
stances,

Arsicle 10

1. Any arbitrator may be chalenged if circumstances exist
that give rise to justifiable doubts as to the arbitrator's impar-
tiality or independence.

2. A party may chailenge the arbitrator appointed by him
only for reasons of which he becomes aware after the appoint-
ment has been made.

Article 11

1. A party who intends to challenge an arbitrator shall
send notice of his challenge within 15 days after the appoint-
ment of the challenged arbitrator bas been notified to the
challenging parly or within 15 days after the circumstances
mentioned in articles 9 and 10 became known to that party,

2, The challenge shall be notified to the other party, to the
arbitrator who is challenged and to the other members of the
arbitral tribunal. The notification shall be in writing and shall
state the reasons for the challenge.

3. When an arbitrator has been challenged by one party,
the other party may agree to the challenge. The arbitrator may
also, after the challenge, withdraw from his office. In neither
case does this imply acceptance of the validity of the grounds
for the challenge. In both cases the procedure provided in
article 6 or 7 shall be uwsed in full for the appointment of the
substitute arbitrator, even if during the process of appointing
the challenged arbitrator a party had failed to exercise bis
right to appoint or to participate in the appointment.

Article 12

1. Xf the other party does not agree to the challenge and
the challenged arbitrator does not withdraw, the decision on
the challenge will be made:

(a) When the initia]l appointment was made by an ap-
pointing authority, by that authority;

(&) When the initial appointment was not made by an
appointing authority, but an appointing authority has been
previously designated, by that authority;

{¢} In all other cases, by the appointing authority to be
designated in accordance with the procedure for designating
an appointing authority as provided for in article 6.

2, If the appointing authority sustains the challenge, a
substitute arbitrator shall be appointed or chosen pursnant to
the procedure applicable fo the appoiniment or choice of an
arbitrator as provided in articles 6 to 9 except that, when this
procedure would call for the designation of an appointing
authority, the appointment of the arbitrator shall be made by
the appointing authority which decided on the challenge.

REPLACEMENT OF AN ARBITRATOR

Article 13

1. In the event of the death or resignation of an arbiirator
during the course of the arbitral proceedings, a substitute
arbitrator shall be appointed or chosen pursuant to the pro-
cedure provided for in articles 6 to 9 that was applicable to
the appointment or choice of the arbitrator being replaced.

2. In the event that an arbitrator fails to act or in the
event of the de jure or de jacto impossibility of his performing
his functions, the procedure in respect of the challenge and
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replacement of an arbitrator as provided in the preceding ar-
ticies shail apply.

REPETITION OF HEARINGS IN THE EVENT OF THE REPLACEMENT
OF AN ARBITRATOR

Article 14

If under articies 11 to 13 the sole or presiding arbitrator is
repiaced, any hearings held previously shall be repeated; if
any other arbitrator is replaced, such prior hearings may be
repeated at the discretion of the arbitral tribunal,

SECTION III.  ARBITRAL PROCEEDINGS

GENERAL PROVISIONS
Article 15

1. Subject to these Rules, the arbitral tribunal may conduct
the arbitration in such manner as it comsiders appropriate,
provided that the parties are treated with equality and that at
ary stage of the proceedings each party is givea a full op-
portunity of presenting his case.

2. If either parly so requests at any stage of the proceedings,
the arbitral tribunai shall hold hearings for the presentation
of evidence by witnesses, including expert witnesses, or for
oral argement. In the absence of such a reguest, the arbitral
tribatnal shall decide whether to hold such hearings or whether
the proceedings sheil be conducted on the basis of documents
and other materials.

3. All documents or information supplied to the arbitra}
tribunal by one party shall at the same time be communicated
by that party to the other pariy,

PLACE OF ARBITRATION
Article 16

1. Unless the parties have agreed upon the place where
the arbitration is to be held, such place shall be determined by
the arbitral tribunal, having regard to the ¢ircumstances of the
arbitration.

2. ‘The arbiiral tribunal may determine the locale of the
arbitration within the country agreed upon by the parties. It
may hear witnesses and hold meetings for consultation among
its members at any place it deems appropriate, having regard
to the circumstances of the arbitration,

3. The arbitral tribungl may meet at any place it deems
appropriate for the inspection of goods, other property or
documents. The parties shall be giver sufficient notice to enable
them to be present at such inspection.

4. The award shalt be made at the place of arbitration.

LANGUAGE
Article 17

}. Subject te an agreement by the parties, the arbitral
tribunal shall, promptly after its appointment, determine the
language or languages to be used in the proceedings. This
determination shall apply io the statement of claim, the
statement of defence, and any further written statements and,
if oral hearings take place, 1o the languape or languages to be
used in such hearings.

2. The arbitral tribupal may order that any documents
annexed to the statement of claim or statement of defence, and
any supplementary documents or exhibits submitted in the
course of the proceedings, delivered in their original language,
shall be accompanied by a transiation into the language or
languages agreed upon by the parties or determived by the
arbitral tribunal.

STATEMENT OF CLAIM

Article 18

1. Unless the statement of claim was contained in the notice
of arbitration, within a perod of time to be determined by
the arbitral tribupal, the claimant shall communicate his state-
ment of claim in writing to the respondent and to each of
the arbitrators. A copy of the contract, and of the arbitration
agreement if not contained in the contract, shall be annexed
thereto.

2. The statement of claim shall include the following
particulars:

{a} The names and addresses of the parties;

(&) A statement of the facis supporting the claim;
{¢) ~The points at jssue;

(d} The relief or remedy sought.

The ¢laimant may annex to his statement of claim all doc-
uments he deems relevant or may add = reference to the
documents or other evidence he will submit.

STATEMENT OF DEFENCE

Article 19

1. Within a period of time to be determined by the arbitral
tribunal, the respondent shall communicate his statement of
defence in writing to the claimant and to each of the arbi-
trators,

2. The statement of defence shall reply to the particulars
(b}, {¢) and {d) of the statement of claim (article 18, para. 2).
The respondent may annex 1o his statement the documents on
which he relies for his defence or may add a reference to the
documexts or ¢ther evidence he will submit.

3. In his statement of defence, or at a later stage in the
arbitral proceedings if the arbitral tribunal decides that the
delay was justified under the circumstances, the respondent
may make & counter-claim arising out of the same contract

ot rely on a claim arising out of the same contract for the
purpose of a set-off.

4, The provisions of article 18, paragraph 2, shall apply
to a counter-claim and a claim relied on for the purpose of a
set-off,

AMENDMENTS TO THE CLA!M OR DEFENCE
Article 24

During the course of the arbitral proceedings either party
may amend or supplement his claim or defence unless the
arbitral tribunal considers it inappropriate to allow such
amendment having regard to the delay in making it or prej-
udice to the other party or any other circumstances, However,
a claim may not be amended in such a manner that the
amended claim falls outside the scope of the arbitration clause
or separate arbitration agreement.

PLEAS AS TO THE JURISDICTION OF THE ARBITRAL TRIBUNAL
Articie 21

i. The arbitral tribunal shall have the power to rule on
objections that it has no jurisdiction, including any objections
with respect to the existence or validity of the arbitration
clause or of the separate arbitration agreement.

2. The arbitral tribunal shall have the power to determine
the existence or the validity of the contract of which an
arbitration clause forms a part. For the purposes of articls 21,
an arbitration clause which forms part of a contract and
which provides for arbitration under these Rules shall be
treated as an agreement independent of the other terms of
the contract. A decision by the arbitral tribunal that the
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contract is null and void shall not entail ipso jure the invalidity
of the arbitration clause,

3. A plea that the arbitral tribunal does not have jurisdic-
tion shall be raised not later than in the statement of defence
or, with respect to a counter-claim, in the reply to the counter-
claim.

4, In general, the arbitral tribunal should role on a plea
concerning its jurisdiction as a preliminary question. However,
the arbitral tribunal may proceed with the arbitration and ruie
on such a plea in their final award.

FPURTHER WRITTEN STATEMENTS

Article 22

The arbitral tribunal shall decide which further written
statements, in addition to the statement of claim and the state-
ment of defence, shall be required from the parties or may
be presented by them and shall fix the periods of time for
communicating such stalements.

PERIODS OF TIME

Avrticle 23

The periods of time fixed by the arbitral tribumat for the
communication of written statements (inciuding the statement
of claim and statement of defence) should not exceed 45 days.
However, the arbitral tribunal may extend the time-limits if it
concludes that an extension is justified.

EVIDENCE AND HEARINGS (ARTICLES 24 AND 25}
Article 24

t. Fach party shall have the burden of proving the facts
relied on to support his claim or defence.

2. Fhe arbitral tribunal may, if it considers it appropriate,
require a party to deliver io the tribunal and to the other
party, within such a period of time as the arbitral tribupal
shall decide, a summary of the documents and other evidence
which that party intends to present in support of the facts
in issue set out in his statement of claim or statement of
defence.

3. At any time during the arbitral proceedings the arbitral
tribunal may require the pariies to produce documents, exhibits
or other evideace within such a period of time as the fribunal
shall determine.

Article 25

1. In the event of an oral hearing, the arbitral tribunal
shall give the parties adequate advance notice of the date,
time and place thereof.

2. If witnesses are to be heard, at least 15 days before the
hearing each party shall communicate to the arbitral tribunal
and to the other party the names and addresses of the witnesses
he intends to present, the subject upon and the languages in
which such witnesses will give their testimony.

3. The arbitral tribunal shall make arrangements for the
translation of oral statements made at a hearing and for a
record of the hearing if either is deemed necessary by the
tribunal under the circumstances of the case, or if the parties
have agreed thereto and have comsunicated such agreement
to the tribunal at least 15 days before the hearing.

4, Hearings shall be held in camera unless the parties agree
otherwise. The arbitral tribunal may require the retirement of
any witness or witnesses during the testimony of other witnesses,
The arbitral tribunal is free tc determine the manner in which
witnesses are examined.

5. Evidence of witnesses may also be presented in the form
of written statements signed by them,

6. The arbitral tribunal shall determine the admissibility,
relevance, materiatity and weight of the evidence offered.

FNTERIM MEASURES OF PROTECTION

Article 26

1. At the request of either party, the arbitral tribunal may
take any interim meastres it deems necessary in respect of the
subject-matter of the dispute, including measures for the
conservation of the goods forming the subject-matter in disptte,
such as ordering their deposit with a third person er the sale
of perishable goods.

2. Such inierim measures may be established in the form
of an interim award. The arbitra} tribunal shall be entitled to
require security for the costs of such measures,

3. A request for interim measnres addressed by any party
10 2 judicial authority shall not be deemed incompatible with
the agreement to arbitrate, or as a waiver of that agreement,

BXPERTS
Articie 27

1. The arbitral tribunal may appoint one or more experts
to report to it, in writing, on specific issues to be determined
by the tribunal. A copy of the expert’s terms of reference,
established by the arbitral tribunal, shalf be communicated to
the parties.

2. 'The parties shall give the expert any relevant information
or produce for his inspection any relevant documents or goods
that be may require of them. Any dispute between a party and
such expert as to the relevance of the required information or
production shall be referred to the arbitral tribunal for decision.

3. Upon receipt of the expert’s report, the arbitral tribunal
shall communicate a copy of the report to the parties who
shall be given the opportunity to express, in writing, their
opinion ou the report. A party shall be entitled to examine
any document on which the expert has relied in his report.

4. At the request of either party the expert, after delivery
of the report, may be heard at 2z hearing where the parties
shall have the opportunity to be present and to interrogate the
expert. At this hearing ¢ither party may present expert witnesses
in order to testify on the points at issue., The provisions of
article 25 shail be applicable to such proceedings,

DEFAULT
Article 28

1, 1f, within the period of time fixed by the arbitral tri-
bunal, the claimant has failed to communicate his claim
without showing sufficient cause for such failure, the arbitral
tribunal shall issue ar order for the termination of the arbitral
proceedings. If, within the period of time fixed by the arbitral
tribunal, the responden: has failed to commanicate his state-
ment of defence without showing sufficient cause for such
failure, the arbitral tribunal shall order that the proceedings
continue.

2. If one of the parties, duly notified vnder these Rules,
fails to appear at a hearing, without showing sufficient cause
for such failure, the arbitral tribunal may proceed with the
arbitration.

3. if ope of the parties, duly invited 1¢ produce documentary
evidence, fails to do so within the established period of time,
without showing sufficient cause for such failure, the arbitral
tribunal may make the award on the evidence before it.

CLOSURE OF HEARINGS

Article 29

1, The arbitral tribunal may inquire of the parties if they
have any further proof to offer or witnesses to be heard or
submissions to make and, if there are none, it may declare
the hearings closed.

2. The arbitral tribunal may, if it considers it necessary
owing to exceptional circumstances, decide, on its own motion



26 Yearbook of the United Nations Commission on Internationnl Trade Law, 1976, Volume VII

or upon application of a party, to reopen the hearings at any
time before the award is made.

WAIVER OF RULES
Article 30

A party who knows that any provision of, or requirement
under, these Rules has not been complied with and yet proceeds
with the arbitration withoust promptly stating his objection to
such non-compliance, shall be deemed to have waived his right
to object.

SECTION Y. THE AWARD

DECISIONS
Article 31

I, When there are three arbifraiors, any award or other
decision of the arbitral tribunal shall be made by a majority
of the arbitrators.

2, In the case of questions of procedure, when there is
no majority or when the arbitral tribunal so authorizes, the
presiding arbitrator may decide on his own, subject to revision,
if any, by the arbitral fribunal,

FORM AND EFFECT OF THE AWARD

Articie 32

I. In addition to making a final award, the arbitral fri-
bunal shall be entitled to make interim, interlocutory, or
partial awards,

2. The award shall be made in writing and shall be final
and binding on the parties. The parties undertake to carry out
the award without delay.

3. The arbitral tribunal shall state the reasons upon which
the award is based, unless the parties have agreed that no
reasons are to be given,

4,  An award shall be signed by the arbitrators and it shall
contain the date on which and the place where the award was
made. Where there are three arbitrators and one of them fails
to sign, the award shall state the reason for the absence of the
signature.

5. The award may be made public only with the consent
of both parties,

6. Copies of the award signed by the arbitrators shail be
communicated to the parties by the arbitral tribunal.

7. 1f the arbitration iaw of the country where the award
is made regutires that the award be filed or registered by the
arbitral tribunal, the tribunal shall comply with this require-
ment within the period of time required by law.

APPLICABLE LAW, amifable compositeity

Arvicle 33

1. The arbitrai iribinal shall apply the law designated by
the purties as applicable to the substance of the dispute. Failing
such designation by the parties, the arbitral tribunal shali apply
the law determined by the conflict of laws rules which it
considers applicable,

2. The arbitral tribunai shall decide as amiable compositeur
or ex aequo et bono only if the parties have expressly author-
ized the arbitral tribunal to do so and i the law applicable to
the arbitral procedure permits such arbitration.

3. In all cases, the arbitral tribunal shall decide ia accord-

ance with the terms of the contract and shall take injo account
the usages of the trade applicable to the transaction.

SETTLEMENT OR OTHER GROUNDS FOR TERMINATION

Article 34

t. If, before the award is made, the parlies agree on =2
settiement of ihe dispute, the arbitral tribunal shall either

issue an order for the termination of the arbitral proceedings
or, if requested by both parties and accepted by the tribunal,
secord the settlement in the form of an arbitral award on
agreed terms, The arbitral fribunal is not obliged to give
reasons for such an award,

2. If, before the award is made, the continuation of the
arbifral proceedings becomes unnecessary or impossible for
any reason noi mentioned in paragraph 1, the arbitral tribunal
shall inform the parties of its intention to issuve an order for
the termination of the proceedings. The arbitral tribunal shall
have the power to issue such an order unless a party raises
justifiable grounds for objection.

3. Copies of the order for termination of the arbitral pro-
ceedings or of the arbitral award on agreed terms, signed by
the arbitrators, shajl be communicated by the arbitral tribunal
to the' parties. Where an arbitral award on agreed terms is
made, the provisions of article 32, paragraphs 2 and 4 to 7,
shall epply.

INTERPRETATION OF THE AWARD

Article 35

1. W'Elhin 30 days after the receipt of the award, either
party, with notice io the other party, may request that the
arbitral tribunal give an interpretation of the award,

2. The interpretation shall be given in writing within 43
days after the receipt of the request. The interpretation shall
form part of the award and the provisions of article 32,
paragraphs 2 to 7, shall apply.

CORRECTION OF THE AWARD

Article 36

1. ‘Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the arbitral
tribupal to correct in the award any errors in computation,
any clerical or typographical errors, or any errors of similar
nature. The arbitral tribunal may within 30 days after the
commitnication of the award make such corrections on its own
initiative.

2. Such corrections shall be in writing, and the provisions
of article 32, paragraphs 2 to 7, shall apply.

ADDITIONAL AWARD
Article 37

1. Within 30 days after the receipt of the award, either
party, with notice 10 the other parly, may request the arbitral
tribunal to make ar additional award as to claims presented
in the arbitral proceedings but omitted from the award.

2, If the arbitral tribunai considers the request for an
additional award to be justified and considers that the omission
can be rectified without any further hearings or evidence, it
shall complete its award within 60 days after the receipt of the
request.

3. When an additional award is made, the provisions of
article 32, paragraphs Z to 7, shail apply.
COSTS {ARTICLES 38 To 40}

Article 38

The arbitral tribunal shall fix the costs of arbitration in its
award, The term “costs™ includes only:

(@) 'The fees of the arbitral tribunal 10 be stated separately
as to each arbitrator and to be fixed by the tribunal itself in
accordance with article 39;

{6} The travel and other expenses incurred by the arbi-
trators;

{c) 'The cosis of expert advice and of other assistance
required by the arbitral tribunal; :
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{d) The travel and other expenses of witnesses to the
extent such expenses are approved by the arbitral tribunal;

{e) The costs for legal representation and assistance of
the successful party if such costs were claimed during the
arbitral proceedings, and only to the extent that the arbitrat
tribunal determines that the amount of such costs is reason-
able;

{f3 Any fees and expenses of the appointing authority as
well as the expenses of the Secretary-General of the Permanent
Cour? of Arbitration at The Hague.

Article 39

1. The fees of the arbitral fribunal shall be reasonable in
amount, taking into accounat the amount in dispitte, the com-
plexity of the subject-matter, the time spent by the arbitrators
and any other relevant circumstances of the case.

2. ¥ an appointing authority has been agreed upon by
the parties or designated by the Secretary-General of the Per-
manent Court of Arbitration at The Hague, and if that author-
ity has issued a schedule of fees for arbifrafors in imterna-
tional cases which it administers, the arbitral tribunal in fixing
its feas shall take that schedule of fees inte account fo the
extent that it considers appropriate in the circumstances of
the case.

3. If such appointing authority has not issmed a schedule
of fees for arbitrators in international cases, any party may
at any (ime request the appointing avthority to furnish a state-
ment setting forth the basis for establishing fees which is
customarily followed in international cases in which the
authority appoints arbitrators, If the appointing authority
consents 1o provide such a statement, the arbitral tribunal in
fixing its fees shall take such information into account to the
extent that it considers appropriate iz the circumstances of the
case,

4, In cases referred to in paragraphs 2 and 3, wher a
party so requests and the appointing authority consents to
perform the function, the arbitral {ribupal shall fix its fees
only after consultation with the appointing authority, which
may make any comment it deems appropriate to the arbitral
tribunal concerning the fees.

Article 40

1. Except as provided in paragraph 2, the costs of arbitra-
tion shall in principle be borne by the unsuccessful party.
However, the arbitral tribural may apportion each of such costs
between the parties if it determines that apportionment is
reasonable, taking inio account the circumstances of the case.

2. With respect to the costs of legal representation and
assistance referred to in article 38, paragraph (e), the arbitral
tribunal, taking into account the circumstances of the case,
shall be free to determine which party shall bear such costs
or may apportion such costs between the parties if it determines
that apportionment is reasonable.

3. When the arbitral tribunal issues an order for the termi-
nation of the arbitral proceedings or makes an award on
agreed terms it shall fix the costs of arbitration referred to
in article 38 and article 39, paragraph 1, in the text of that
order or award,

4. No additional fees may be charged by an arbitral tri-

bunal for interpretation or correction or completion of ils
award under articles 35 to 37.

DEPFCQSIT OF COSTS
Article 41
1. The arbitral tribunal, on its establishment, may request

each party to deposit an equal amount as an asdvance for the
costs referred to in article 38, paragraphs (a), {6} and (c}.

2. During the course of the arbitral proceedings thas arbitrai
tribunal may regquest supplementary deposits from the parties,

3. If an appointing authority has been agreed u

parties or designated by the Secretary-Genefgl of L’;:en lsgnﬁ?
nent Court of Arbitration at The Hague, and when a party so
Tequests and the appointing authority consents to perform the
funct!pn, the arbitral tribunal shati fix the amounts of any
deposits ot supplementary deposits only after consuitation with
the appointing avthority which may make any comments to
the arbitral tribupal which it deems appropriate concerning
the amount of such deposits and supplementary deposits.

4. If the required deposits are not paid j ithi
r paid in full within 30
day_s after the receipt qf.:he request, the arbitral tribunal shall
$o inform the parties ia order that one or another of them
?ﬁay rri?ke l:he' geqmred payment. If such payment is not made
e aroitral trivunal may order the suspensio ination
of the arbitral proceedings, pension o termination

5. After the award has beep made, the arbitral tribunal

shall render an accourting to the i i H
s patties of the deposits received
and return any upexpended balance to the parties.

CHAPTER VI RATIFICATION OF OR ADHERENCE ToO

CON\;IENTIONS CONCERNING INTRRNATIONAL TRADE
LAW

, 38. The Commission, at its seventh session de-
cided to maintain on its agenda the question of the
ratification of or adherence to conventions concerning
mternational trade law and to re-examine the question
al its ninth session with special reference to the state
of ratification then obtaining in respect of the Con-
vention on the Limitation Perfod in the International
Sale of Goods. At the present sessiont, the Commission
had before it a note by the Secretary-General concern-
ing the state of signatures and of ratifications relating
to that Convention (A/CN.9/118). The Commission
after deliberation, decided to re-examine this questio:;
at a future session,

CHAPTER VII. TRAINING AND ASSISTANCE
IN THE FIELD OF INTERNATIONAL TRADE Law22

59. The Commission had before it a note by the
Secretary-General (A/CN.9/111) setting forth the
action taken by the Secretariat to implement the Com-
mission’s decision on training and assistance in the field
of international trade law taken at its eighth session.%*

A.  Fellowships for training in international trade law

60. The Commission expressed its appreciation to
the Government of Belgium for its feliowship pro-
gramme under which two recipients from developing
countries received academic and practical training in
ipternational trade law at the University of Louvain in
1975, The Commission also noted with satisfaction
that the Government of Belgium had decided to renew
its offer of fellowships for 1976.

B. Seminars of the United Nations Institute
for Training and Research

61. The Commission tock note with satisfaction of
the fact that the United Nations Institute for Training

. B The Commission considered this subject at its 177th meet-
ing, on 28 Aprl 1976. A summary record of this meeting is
contained in A/CN.3/SR.177.

22 Ylem,

28 Official Records of the General Assembly, Thirtieth Ses-

sion, Supplement No. 17 (A/10017), pars. 113; UNCITRAL

Yenrbook, Vol. V: 1974, part one, 11, A.
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and Research (UNITAR) had included the subject
of international trade Jaw in the curriculum of its re-
gional training and refresher course for members of
the Economic Commission for Western Asia, held at
Doha, Qatar, from 19 to 31 January 1976, and ex-
pressed the hLope that it would be possible to work
out similar arrangements with UNITAR in the future.

C. Second UNCITRAL symposium

62. In selecting a theme for the second UNCITRAL
symposium on international trade law to be held in
connexion with the tenth session of the Commission,
the Commission considered three suggestions put be-
fore it by the Secretariat, namely, “Transport and
financing documents used in international trade”, “Car-
riage of goods by sea”, and “International sale of
goods”.® There was general agreement that the first
theme mentioned above would bring to bear on the
symposium a very practical approach to the subject
of international trade law which would enhance the
symposium’s value to participants from developing
countries and to others in the governmental, research
and academic fields. Accordingly, the Commission de-
cided that the second UNCITRAL symposium on in-
ternational trade law should be devoted to transport
and financing documents used in international trade.
The view was expressed that each of the other suggested
themes might best be discussed at some future sym-
posium following the final adoption of a conventicn on
the international sale of goods and on the carriage of
goods by sea.

63. The Commission also decided that part of the
programme of the symposium should be devoted to
a discussion of the UNCITRAL Arbitration Rules
adopted by the Commission at the present session.

64. 'The Commission noted with appreciation the
voluntary contributions or pledges already made by
Austria, Finland, the Federal Republic of Germany,
Greece, Norway and Sweden towards meeting the cost
of participation in the symposium of nationals of
developing countries, and expressed the hope that more
voluntary contributions would be forthcoming from
Governments and from private sources.

Craprer VIII.

A. Future work programme of the Commission

FUTURE woRrk?

65. The Commission noted that it had completed,
or soon would complete, work on many of the prionty
items included in its programme of work and that it
was therefore desirable to review, in the near future,
its long-term work programme. In the Commission’s
view, the establishment of a long-term programme
would enable the Secretariat to begin the necessary
preparatory work in respect of items which the Com-
mission might wish to take up.

66. In this connexion, the Commission instructed
the Secretariat to submit, at its eleventh session, its
views and suggestions in respect of the long-term pro-
gramme of work of the Commissicn and, where ap-
propriate, to consult with internmational organizations
and trade institufions as to its contents,

. 24 A/CN.9/111, paras, 17, 18 and 20.
25 See foot-note 21 above,

B. Membership of the Working Group
on the International Sale of Goods

67. The Commission decided to extend the man-
date of Czechoslovakia as 2 member of the Working
Group on the International Sale of Goods,

C. Dates and places of sessions of the Commission
and its Working Groups

68. The Commission had before it a letter ad-
dressed to the Chairman by the representative of Austria
inviting the Commission, on behalf of the Federal Gov-
ernment of Austria, to hold its tenth session in 1977
in Vienna (A/CN.9/124},. The Commission noted that,
under General Assembly resclution 2609 (XXIV) of
16 December 1969, United Nations bodies may hold
sessions away from their established headquarters when
a Government, issuing an imvitation for a session to
be held within its territory, has agreed to defray the
actual additional costs directly or indirectly involved.
During discussion of this item, the representative of
Austria on the Commission confirmed that his Govern-
ment would defray such extra costs as may be directly
or indirectly attributable to shifting the tenth session
from Geneva to Vienna. The Commission expressed its
appreciation to the Government of Austria for the in-
vitation and decided to hold its tenth session in Vienna
from 23 May to 17 June 1977.

69. The Commission decided that the agenda of
the tenth session would include consideration of the
draft Convention on the International Sale of Goods.
It was also decided to establish at that session a Com-
mittee of the Whole that would meet for five to eight
days to consider, inter alia, the subjects of security
interests in goods and of liability for damage caused
bydproducts intended for or involved in international
trade,

70. The Commission approved the scheduling of
the eighth session of the Working Group on the In-
ternational Sale of Goods for the period from 4 January
to 14 January 1977 in New York. As for the Working
Group on International Negotiable Instruments, the
Commission decided that that Group should meet in
Geneva at a date to be set by the Secretary of the
Commission after consultation with representatives on
the Working Group.

CuaPTER IX. OTHER BUSINERSS™

A, General Assembly resolution 3494 (XXX) of
15 December 1975 on the report of the United
Nations Commission on Imternational Trade Law
on the work of its eighth session

71. The Commission took note of this resolution.
In particular, attention was directed to paragraph 8,
in which the General Assembly “calls upon the United
Nations Commission on International Trade Law to
take account of the relevant provisions of the resolu-
tions of the sixth and seventh special sessions of the
General Assembly that lay down the foundations of the
new international economic order, bearing in mind the
need for United Nations organs to participate in the
implementation of those resolutions”. The Commis-

26 See foot-note 21 above.
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sion had before it a note by the Secretary-General on
the “Relevant provisions of the resolutions of the sixth
and seventh special sessions of the General Assembly”
(A/CN.9/122),

B. Report of the Secretary-General on current
activities of other international organizarions

72. The Commission took note of this report
(A/CN.9/119).*

C. Multinational enterprises

73, The Commission, at its eighth session, decided
to maintain this item on its agenda with a view to giv-
ing favourable consideration to any request for action
on specific legal issues which the Commission on Trans-
national Corporations might address to the Commis-
sion.? The Commission was informed that no formal
communication had yet been received from the Com-
mission on Transnational Corporations. The Commis-
sion requested the Secretariat to keep it informed of
any developments in the work programme of other
United Nations bodies in the field of multinational en-
terprises which may be of interest to it.

D. Attendance by observers

74. The Commission noted that at the present ses-
sion, as at previous sessions, and at sessions of its
Working Groups, several Governments that were not
members of the Commission had expressed the wish
to attend sessions of the Commission and its Working
Groups as observers, The Commission was of the
unanimous view that it would be desirable if these Gov-
ernments were permitted to attend sessions in that
capacity. The Commission therefore agreed that it
should recommend to the General Assembly that it
include in its resolution on the report of the Com-
mission on the work of its ninth session an operative
paragraph whereby the Commission would be expressly
authorized to permit States not members of the Com-
mission to attend sessions of the Commission as ob-
servers, where the States concerned so requested. The
Commission, at its 177th meeting, on 28 April 1976,
adopted unanimously the following decision:

The United Nations Commission on Internaiional
Trade Law,

Noting that Governmeats that are not member
States of the Commission have expressed the wish
to attend sessions of the Commission and of its Work-
ing Groups as observers,

Being of the opinion that it is in the interest of
the Commission’s work that Governments that are
not membets of the Commission be given the oppor-
tunity to participate in the work of the Commission
as ¢bservers,

Recommends to the General Assembly that it
should authorize the Commission to permit States
not members of the Commission to attend sessions
of the Commission and its Working Groups as ob-
servers, where the States concerned so request,

* Reproduced in this volume, part two, VI, infra.
27 Official Records of the General Assembly, Thirtieth Ses
sion, Supplement No. 17 (A710017), para. 94.

N

B. Date for termination of membership
of the Commission

75. The Commission considered the difficulties en-
countered by its Working Groups resulting from the
fact that under General Assembly resolution 2205
(XX1), establishing the Commission, the term of office
of member States of the Commission expires on 31 De-
cember of the year in question. The Commission noted
that its Working Groups usually met during the moenths
of January and February and that, therefore, every
three years, the Working Groups have met after the
term of office of one or more of its members had ex-
pired but prior to the annual session of the Commission
at which new members of the Working Groups could
be appointed in replacement of the outgoing members,
It was the general view that it would be more con-
ducive to the work of the Commission if the term of
office of 2 member State of the Commission began on
the first day of the regular annual session of the Com-
mission following such State’s election and terminated
on the last day prior to the beginning of the next reg-
ular annual session of the Commission following their

.election 2®

Decision of the Commission

76. The Commission, at its 177th meeting, on 28
April 1976, unanimously adopted the following de-
cision;

The United Nations Conymission on International

Trade Law,

Noting that under General Assembly resolutions
2205 (XXI) of 17 December 1966 and 3108
{(XXVIID) of 12 December 1973 the term of office
of a State elected to the Commission begins on the
first of January following its election and expires
on 31 December three or six years later, as the case
may be,

Having regard to the fact that much of the substan-
tive work of the Commission is carried out in its
Working Groups and that these Working Groups
usually meet during the months of January or Feb-
ruary before they can be reconstituted by the Com-
mission foliowing the election of new Member States
of the Commission by the General Assembly,

Recommends that the General Assembly should:

(a} Extend the term of office of the States cur-
rently members of the Commission whose term is
due to expire on 31 December 1976 to the last
day prior to the regular annual session of the Com-
migsion in 1977 and to extend the term of office
of the States currently members of the Commission
whose term is due to expire on 31 December 1579
to the last day prior to the regular annual session of
the Commission jn 1980, and

{b) Decide that henceforth new members of the
Commission shall take office on the first day of the
regular annual session of the Commission following
their election and that their terms shall expire on

28 The term of office of a member of the Commission would
remain six annual cycles of the Commission’s work, although
the actual term of office of a State might be one or two months
more or less than six years, depending on the dates of the
regular annval sessions of the Commission.
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the last day before the opening of the seventh regular
annual session of the Commission following their
election,

ANNEX I

Report of the Committee of the Whole I relating to the
draft Convention on the Carriage of Goods by Sea

1. INtRODUCTION

1. The Committee of the Whole 1 was established by the
Comumission at its ninth session to consider the text of the
draft Convention on the Carriage of Goods by Sea adopted by
the Commission’s Working Group on International Legisla-
tion on Shipping. This text is set forth in the annex to A/
CN.9/105.* Section II of this report summarizes article by
article the main points that arose during the deliberations of
the Cammittee in respect of the draft Conveation. At the
beginning of the summary of discussions on each article of
the draft Convention, the text of that article as it appeated
in the annex to A/CN.9/105* is reproduced.

2. In the course of its deliberations, the Committee es-
tablished a Working Groop and several ad hoc Drafting
Groups for the purpose of redrafting particular articles or
paragraphs of articles.

3. The text of each article of the draft Convention as
approved by the Committee, unless identical with the text
adopted by the Working Group, is set forth in section II of
this report at the conclusion of the summary of the discussion
on that article.

IIl. CoONSIDERATION BY THE COMMITTEE OF THE WHOLE I oF
THE DRAFT CONVENTION ON THE CARRIAGE OF (GOODS BY
SEeA

Title of the draft Convention
“Draft Convention on the Carriage of Goods by Sea”

1. The Committee considered a proposal that the present
title of the draft Convention should be modifled. The pro-
posal was supported on the ground that the draft Convention
did not regulate all legal issues which may arise out of a
contract for the carriage of goods by sea. After deliberation,
the Committee decided to retain the present title,

ARTICLE 1
Article 1, paragraphs 1 and 2

“PART 1.

“Article 1,

“1. ‘Carrier’ or ‘contraciing carrier’ means any person
by whom ot in whose name a contract for carriage of goods
by sea has been concluded with the shipper.

“2. 'Actual carvier’ means apy person to whom the con-
tracting carrier has entrusted the performance of all or part
of the carriage of goods.”

2. The Committee considered the following proposals:

{a} That paragraphs 1 and 2 of article I should be de-
leted, and the following two paragraphs substituted as para-
graphs 1 and 2 of article 1:

“l. “Cartier’ means any person by whom or in whose
name a contract for carriage of goods by sea has been
concluded with the shipper, whether the carriage is in fact
performed by the carrier or by an actual carrier.

GENERAL PROVISIONS

Definitions

* Reproduced in UNCITRAL Yearbook, Vol. VI; 1975, part
two, IV, 5. ‘

. *“2. ‘'Actual carrier’ means any pérson to whom the car-
rier has entrusted the performance of all or part of the
contract for carriage of goods.”

(&) That the term “actnal carrier” be defined as “the
owner of the ship carrying the goods™.

(e) That the following definition of “actmal carrier” be
adopted. *‘actual carrier* means any person to whom the
performance of the carriage of the goods or part thereof has
been entrusted by the carrier and any other person fo whom
such performance has subsequently been entrusted.”

3. In support of the proposal moted at paragraph 1 (a)
above, it was observed that the proposed nmew paragraphs 1
and 2 were simpler in form than the existing paragraphs 1
and 2. The proposed nmew paragraphs would create a greater
degree of urniformity between the definitions of these terms
in the draft Conventicn and the definitions contained in ar-
ticle 1, paragraph 1 {(a} and (f)}, of the Athens Convention
Relating to the Carriage of Passengers and their Luggage by
Sea, 19740

4. Tt was noted, however, that the term “contracting car-
rier”, which was defined by that existing paragraph 1, bt
not by the propossd new paragraph 1, appeared in several
succeeding provisions of the draft Convention. If the pro-
posed new paragraph 1 were to be adopted, all provisions in
which the term “contracting carrier” appeared would need to
be reconsidered both as to their substance and their drafting

5. In support of the proposed definition of “actual carrier™
noted at paragraph 1 (b) above, it was observed that the
present definition of *“actual carrier” would not cover the
sitnation where an actual carrier to whom the contracting
carrier had entrusted the performance of all or part of the
carriage of goods in turn entrusied the performance of the
carriage to another carrier. This last carrier performing the
carriage would not fal! within the existing definition of *‘actual
carrier” because the performance of the carriage had not been
entrusted to him by the contracted carrier. Under the proposed
definition, however, such last carrier wounld be an *“actual
carrier”. On the other hand, it was noted that while the exist-
ing definition might not be satisfactory, the proposed definition
would alse be inappropriate in certain circumstances. For
instance, where a carrier entrosted with the performance of
the carriage, either by the contracting carrier, or by a carrier
to whom the contracting carrier in turn had entrusted the
performance of the carriage, carried the goods on a ship
which he had chartered by demise, the person who should be
covered by the definition of “actual carrier” was the demise
charterer and not the owner of the ship.

6. Tn support of the proposed definition noted in para-
graph 1 (¢) above, it was observed that it was an extension
of the existing definition of “actual carrier”, and that any
carrier to whom performance of the carriage had been en-
trusted fell within the proposed definition. On the other hand,
it was observed that this proposed definition raised the ques-
tion as fo whether it was desirable to extend the scope of
application of the draft Convention to contracts of carriage
other than those between a shipper and carrier. An entrusting
of the performance of the carriage by a shipper to a carrier
was the result of a contract between them, and it was ap-
propriate to make the Convention applicable to that contract
s0 a5 to regulate carrier liability. The entrusting of the per-
formance of the carriage by a contracting carrier to an on-
carrier did not always result in & contract being created be-
tween the shipper and the on-carrier. It might therefore be
inappropriate to regulate the liability of such an ona-carsjer
to the shipper nader the draft Convention.

7. After deliberation, the Commiitee decided to adopt the
foliowing text: ~

8 This Convention will hereinafter be referred to as the
Athens Convention of 1974. :
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"“PART L

“Article 1.
“In this Convention:

GENERAL PROVISIONS

Definitions

“1, “‘Carrier means any person by whom or in whose
name a contract of carriage of goods by sea has been con-
clnded with a shipper,

3 *Actual carrier’ means any person to whom the per-
formance of the carriage of the goods, or part of the car-
riage, has been entrusted by the carrier, and any other person
to whom such performance has been entrusted.

“drticle 1, paragraph 3

“3, ‘Consignee’ means the person entitled to take_ deli\f-
ety of the goods by virtue of the contract of carriage; it

8. The Committee considered a proposal that the definition
of “consignee™ contained in the present paragrap.l-l. 3 should be
deleted and replaced by the following new definition:

“3 ‘Consignee’ means the person entitled to take deliv-
ety of the goods by virtue of the conmtract of catriage; it
is the person whose name is indicated in the bill of lading
when the bilt of lading is made out to a named person, the
person who presents the bill of lading on arrival when the
bill of lading is made out to bearer, and the last endorsee
when the bill of lading is made out to order.”

9. 'The Committee considered the proposed definition under
the following heads:

(2) Whether the definition of the term “consignee” con-
tained in the first sentence of the proposed mew paragraph 3,
restricting the scope of that term to the person entitled to
take delivery by virtwe of the contract of carriage, should be
adopted; and

(4} Whether the definition of the term “consignee” con-
tained in the second sentence of the proposed new paragraph 3,
i.e. that the consignee was the person whose name was indi-
cated in the bill of lading, or the person presenting a bill of
lading made out to bearer, or the last endorsee on a bill of
lading made out to order, should be adopted.

10. In support of restricting the definition of “consignee”
in the manner indicated in paragraph 9 {a) above, it was
observed that the present definition of “consignes” was too
wide in that it included within its scope any person entitled
to take delivery under the applicable national law e.g. a sherift
acting under a writ of execution. However, it was noted in
reply that the present definition was unlikely in practice to
create difficulties as to the meaning of “consignee”, and that
further clarification of that term was therefore unnecessary.
It was also observed that the proposed restrictive definition
might create difficulties in certain jurisdictions in which,
when 2 consignee was named in a bill of lading, his right to
obtain delivery did not arise from the contract of carriage.

11. There was general agreement that the further definition
of “consignee” contained in the second sentence of the pro-
pased definition, and referred to in patagraph 9 (b} above,
was UN0ecessary,

17. After deliberation, the Committee decided to retain the
existing text of this paragraph.

“Adrticle 1, paragraph 4

“4. ‘Goods' means any kind of goods, including live
animals; where the goods are consolidated in a container,
pallet or similar article of tramsport or where they are
packed, ‘goods’ includes such article of transport or pack~
aging if supplied by the shipper.”

13. The Commititee considered the following proposals re-
lating to this paragraph:

(¢) That the statement in the definition that “goods” in-
cluded live animals should be deleted.

{(b) That passenger Juggage should be expressly excluded
in the definition from the scope of the term “goods™

(¢) That all forms of packaging should not be Included
as “goods” in the definition,

(d) ‘That the words “if supplied by the shipper” appearing
at the end of the paragraph should be deleied.

14. In support of the proposal noted in paragraph 13 {a)
above, it was observed that since article 5, paragraph 5, made it
clear that the carrier was liable for loss or damage to live
animals, it was unnecessary to specify in the definition that
“goods” included live animals. it was suggested on the other
hand that, since under the Brussels Convention of 1924% live
animals were gxpressly excluded from the definition of “goods”
contained in that Convention, and thereby loss or damage to
live animals fel! outside the scope of that Convention, it was
desirable to emphasize in the definition that live animals fell
within the scope of "goods” for the purposes of the draft
Convention. After deliberation, the Committee decided to re-
tain the existing reference to live animals in the definition.

15. In support of the proposal noted in paragraph 13 (b)
above, it was observed that, since the liability of the carrier for
passenger luggage was already regulated by the Athens Con-
vention of 1974 it was desirable to exclude passenger lnggage
from the scope of the definition of “goods™. It was noted in
reply that the Athens Convention of 1974 only regulated
carrier liability when a contract had been made for the car-
riage of a passenger and his luggage. If, therefore, passenger
luggape was excluded from the definition, a contract concluded
solely for the carriage of passenger lugpage would fall outside
the scope of both the Athens Convention of 1974 and the
draft Convention. After deliberation, the Committee decided
to exclude liability for passenger luggage from the scope of
the convention, mot by modifying the definition of “goods™,
but by the addition of a new paragraph 3 to article 25.

16. In support of the proposal noted in paragraph 13 (c¢)
above, it was observed that the inclusion of all forms of pack-
aging as "goods”, which resulied in the imposition of a liability
on the carrier for loss of or damage to al} forms of packaging,
was conirary to commercial practice; the liability of the car-
rier should be restricted to durable packaging having a com-
mercial vaiue. It was stated in reply that the inclusion of
packaging as “goods” was vseful; packaging was often of con-
siderable value, and the carrier should therefore be liable for
loss of or damage to packaging. If the packaging was of no
value, the carrier would be under no liability, since the claim-
apt would not be able to prove that he had suffered loss.
Further, the exclusion of packaging from “goods” would re-
sult in carrier liability for damage to packaging being gov-
emed by the applicable natjonal law. If the packaging and its
contents were both damaged at the same time, two régimes
of carrier liability would be applicable, one to the packaging
and the other to the contents of the packaging. After delibera-
tion, the Committee decided to retain in its current form the
inclusion of packaping as “gpoods™ in the definition.

17. In support of the proposal noted in paragraph 13 (d)
above, it was observed that the words “if supplied by the
shipper” were unnecessary; for if the article of tramsport or
packaging was not supplied by the shipper, he would not
suffer loss and would therefore have no right of action. It
was noted, on the other hand, that since an article of transport
might be supplied by a third party, such as & freight for-
watder, the deletion of these words would create a liability
of the carrier to a third party in such cases, It was also noted
that, if these words were deleted, the weight of the article
of transport might be considered as forming part of the weight
of the goods; this would affect the monetary limit of liability

b International Convention for Unification of Cartain Rules
relating to Bills of Lading, Brussels, 25 August 1924, This
Convention will hereinafier be referred to as the Brussels Con-
vention of 1924,
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where such limit was determined by reference to the weight
of the poods. After deliberation the Committee decided to
retain the words “if supplied by the shipper™,

18. The Committee adopted the following text:

Y4, ‘Goods’ include live animals; where the goods are
consolidated in a container, pallet or similar article of
transport of where they are packed, ‘goods’ includes such
article of transport or packaging if supplied by the shipper.

“Article I, paragraph §

*5. ‘Contract of carriage’ means a contract whereby the
carrier agrees with the shipper to carry by sea against pay-
ment of freight, specified goods from one port to another
where the goods are to be delivered.”

19. The Commitiee considered the following proposals:

(a) That the paragraph should be supplemented by the
addition of the following words: “By virtue of this contract,
the consignee may exercise the rights of the shipper and be
subject to his obligations.”

(5) That “contract of carriage” should be defined as a
contract in writing.

(c} That the word “port” appearing in the definition
shauld be replaced by the word “place”, or by the phrase
“port or place”.

(d) That the word “specified” in the definition should be
deleted, ar be replaced in the English fext by another ap-
propriate word.

(e} That the words “where the goods are ta be delivered”
appearing at the end of the definition should be deleted.

20. In support of the proposal noted in paragraph 19 (a)
above, it was observed that the addition to article I, para-
graph § of the words set forth in paragraph 19 (2} would
serve to clarify the rights of a consignee. Such rights would
curtently be determined by the applicable national law, which
might be difficult to ascertain, or uncertain. In reply, it was
noted that the draft Convention was not an appropriate instru-
ment for defining the rights of the consignee. It was also noted
that the definition of a consignee’s rights raised complex is-
sues, and that a consignee’s rights and obligations need not,
as implied in the proposal under consideration, be identical
with those of the shipper. After deliberation, the Committee
decided not to add the proposed wording to the definition.

21. In support of the proposal noted in paragraph 19 (&}
above, it was observed that most contracts of carriage of
goads by sea were in writing, and that therefore “contract of
carriage” shounld be defined as a contract in writing. It was
observed, however, that the adoption of this proposal would
restrict the scope of application of the Convention to written
contracts. In the ocean carriape of goods in certain regions,
it was the practice not to enter into written contracts, and
such ocean carriage would, if this proposal were adopted, not
be regulated by the draft Convention, Tt was also noted that
the use of modern methods of data processing might result
in the making of contracts of carriage which were not in
writing, After deliberation, the Committee decided that a
requirement that the comtract of carriage be in writing should
not be added to the definition.

22. Tn support of the proposal noted in paragraph 19 {(¢)
above, it was observed that if the ward “port” were retained
as defining the terminal points of a carriage of goods to
which the draft Convention applied, the Convention might
not apply to the sea-leg of a carriage which originated or
terminated elsewhere than at a port, e.g. inland. in reply, it
was noted that the draft Convention did not regulate multi-
modal trapsport, and that an attempt to cover the sea-leg of
a multimodal casriage of goods in the draft Convention might
create difficulties in the preparation of a future convention
regulating multimodal transport. The adoption of this pro-

posal might also lead to the application of the Convention to
inland transpors, and create conflicts with national law regulat-
ing inland trapsport, or with other transport conventions.
After deliberation, the Committee decided to retain the word
“port” in the definition.

23, In sapport of the proposal noted in paragraph 19 (d)
above, it was observed that the term “specified goods” appear-
ing in the English text might be interpreted to mean goods
specifically listed in a bill of lading or other transport docu-
ment. If that interpretation were adopted, a carrier could avoid
the application of the Convention to a carriage of goods by
not issuing 2 transport document listing the goods. After de-

libgration, the Committee decided to delete the word “speci-
fied™,

24, In regard to the proposal noted ip paragraph 19 (e)
above, there was general agreement that the words “where the
goods atre to be delivered” appearing at the end of the defini-
tion should be deleted,

] 25, After deliberation, the Committee adopted the follow-
ing text:

“5. ‘Contract of carriage’ means a contract whereby the
carrier against payment of freight vndertakes to ecarry goods
by sea from one port to another.

“Article 1, paragraph 6

“6. ‘Bill of lading’ means a document which evidences
a contract for the carriage of goods by sea and the taking
over or loading of the goods by the carrier, and by which
the carrier undertakes to deliver the goods against surrender
of the document. A provision in the document that the
goods are to be delivered to the order of a named person,
or to order, or to bearer, constitutes such an undertaking.”

26, After deliberation, the Committee decided io retain
this definition.

27. Tt was proposed that the following additions should
be made to article 1:

(a) That a new paragraph 7 be added to the article, read-
ing as follows:

“7. ‘In writing' includes telegram and telex.”

(b} That the following paragraph should be added as a
new parapgraph 3, and the existing paragraphs 3 to 6 be re-
numbered as paragraphs 4 to 7:

“3, In this Convention, ‘shipper’ means any person by
whom or in whose name a contract for carriage by sea has
been concluded with a carrier.”

28, TIn support of the addition of the new paragraph 7 set
forth in paragraph 27 {a) above, it was observed that the
term “in writing” was wsed in several articles of the draft
Convention, and therefore needed clarification. On the other
hand, it was soggested thai such a clarification should not be
made by the proposed addition to article 1, but that the term
should be clarified when appropriate within those articles in
which the term appeared. After deliberating, the Committee
decided to include a definition of “writing”, and adopted the
following text:

“7. ‘Writing’ includes, fnter alfa, telegram and telex.”

29, In support of the addition of the new paragraph 3 set
forth in paragraph 27 (&) above, it was observed that the
definitions contained therein clarified the identity of the ship-
per, which was sometimes uncerlain. It was noted, however,
that the definition might create difficulties in certain cases,
Thus, when the contract of carriage was concluded by the
consignee, the consignee would, under the proposed definition,
be the shipper, Again, a buyer under a F.0.B. contract who
concluded the coniract of carriage would under the proposed
definition be the shipper. After deliberation, the Committes
decided not to adopt this proposal.
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ARTICLE 2

Article 2, paragraph 1
“Article 2, Scope of application

1. The provisions of this Convention shall be applicable
to alf contracts for carriage of goods by sea between ports
in two different States, if:

“{a) The port of loading as provided for in the con-
tract of carriage is located in a Contracting State, or

“(h) The port of discharge as provided for in the con-
tract of carriage is located in a Contracting State, or

“{¢) One of the optional ports of discharge provided
for in the contract of carriage is the actual port of discharge
and such port is located in a Contracting State, or

“{d) The bill of lading or ather document evidencing
the contract of carriage is issued in a Contracting State, or

“{e) The bill of lading or other document evidencing
the contract of carriage provides that the provisions of this
Convention or the legislation of any State pgiving effect to
them are to govern the contract.”

1. The Committee considered the following proposals:

{(a) That the existing introductory words of this paragraph
should be deleted, and be replaced by the following:

“The provisions of this Convention shall be applicable
to all contracts of carriage of goods in so far as such con-
tracts relate to or involve the carriape of goods by sea
between two different States, if:”

(b) That subparagraph (4) of this paragraph should be
deleted.

2. In support of the proposal noted in paragraph 1 {(a)
above, it was observed that the proposed new introductory
words would ensure that the draft Convention applied to the
sea-feg of a multimodal carriage of goods. In reply, it was
stated that the draft Convention should not attempt to resolve
difficulties which arose from multimodal transport, since such
difficulties could be appropriately resolved only by a future
convention dealing with multimoda!l transport. After delibera-
tion, the Committee decided to retain the existing introductory
words of this paragraph.

3. In support of the proposal noted in paragraph 1 (b)
above, it was observed that the issuance of a bil! of lading
or other decument evidencing a contract of carriage in a Con-
tracting State did not create a sufliciently close connexion
between the draft Convention and the contract of carriage to
justify the application of the Convention to the coatract of
carriage evidenced by such bill of lading or other document.
In reply, it was observed that it was desirable to give a very
wide scope of application to the Convention, and that para-
graph 1 (d) of article 2 served to widen the scope of applica-
tion. After deliberation, the Committee decided to retain para-
graph 1 (d) of article 2.

4,  Afier deliberation, the Committee decided to retain the
existing text of this paragraph.

Article 2, paragraph 2

“2. The provistons of paragraph 1 of this article are
applicable without regard to the nationality of the ship, the
carrier, the shipper, the consignee or any other interested
person.”

5. The Committee considered the following proposals:

(a) That this paragraph should be deleted.

{b)} That this paragraph should be retained, with the sub-
stitution of the words “the provisions of this Convention" for
the words “the provisions of paragraph 1 of this article”,

(¢) That the words “the actual carrier” should be added
after the words “the carrier”™.

6. In support of the proposal poted in paragraph § (a)
above, it was observed that the object sought to be achieved
by paragraph 2 of article 2 ie. the application of the provi-
sions of parapraph 1 of article 2 without regard 1o the factors
set ou} in parapraph 2 of article 2, was already ensured by
the introductory words of paragraph 1 of article 2. On the
other hand, it was observed that it had been decided in cer-
tain jurisdictions that the applicability of the draft Convention
depended on national rules of the conflict of Jaws, and that
these rules took into account the factors set out in paragraph 2
of article 2. Paragraph -2 was therefore intended to ensure
that the draft Convention was given the scope of appHeation
provided in paragraph 1 irrespective of national rules of the
conflict of laws. :

7. It was alsp observed that it was desirable to ensure
the application, not merely of the provisions of paragraph 1
of article 1, but of the provisions of the entire draft Conven-
tion, irrespective of national rules of the conflict of laws, and
that the amendment noted in paragraph 5 () above to para-
graph 2 of article 2 would secure this result. After delibera-
tion, the Committee decided to adopt this amendment to
paragraph 2 of article 2.

8. In support of the proposal noled in paragraph § (c)
above, it was observed that the term “carrier” as defined n
the draft Convention did not include an “actwal carrier”, and
that the nationality of the actwal carrier should also be irrel-
evant to the application of the draft Convention, After delib-
eration the Committee decided to add to tbe paragraph the
words “actual carrigr” after the words “the carrier®,

9. After deliberation, the Committee adopted the following
text:

*2. The provisions of this Convention are applicable
without regard to the nationality of the ship, the carrier, the
actua! carrier, the shipper, the consignee or any other in-
terested person.”

Article 2, paragraph 3

“3. A Contracting State may also apply, by its national
legislation, the roles of this Convention to domestic car-
riage.”

10. The Committes considered a proposazl that this para-
graph should be deleted.

11. In support of the proposal to delete this paragraph, it
was observed that the parapraph was unnecessary because a
Contracting State would in any event have the power confer-
red by it. In reply, it was observed that the Federal Gov-
ernment of a Federal State might not have such a power vunless
it was expressly conferred by a clause such as this paragraph,
and that its retention might therefore serve a useful purpose.
After deliveration, the Committee decided to retain the text
of the paragraph in the draft Conveniion, but to remove the
text from article 2 and place it among the final clauses of the
draft Convention,

Article 2, paragraph 4

“4," The provisions of this Convention shall not be ap-
plicable to charter-parties. However, where a bill of lading
is issued pursuant to a charter-party, the provisions of the
Convention shall apply to such a bill of lading where it
governs the relation between the carrier and the holder of
the bill of lading.”

12, The Committee considered the following proposals.
{e) That the term “charter-party”™ should be defined.

(4) That the phrase “not being contracts of carriage”
should be added at the end of the first sentence of this para-
graph.

(¢) That the words “holder of the bill of lading” appearing
at the end of the second sentence of the paragraph should be
replaced by the words “third-party holder in good faith™.
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{d} That the words “not being the charterer” shouid be
added at the end of the second sentence of this paragraph.

(e} That the words “or quantity contracts" should be
added at the end of the first sentence of the paragraph, and
that the words “or quantity contract” should be added after
the word '‘charter-party” in the second sentence of the para-
graph.

13, In support of the proposal noted in paragraph 12 (a}
above, it was observed that while, under the introductory
words of paragraph 1 of article 2 of the draft Convention
was applicabie fo all contracts of carriape of goods by sea,
under paragraph 4 of article 2 it was not epplicable to charter-
parties. It was therefore necessary to clarify the scope of ap-
plication of the draft Convention by defining the term charter-
party. Such a definition was also made necessary by the fact
that in certain jurisdictions the term charter-party did not
have a settled meaning. It was also observed that the ex-
clusion of the application of the Brussels Convention of 1924
to charter-parties under article 5 of that Convention had
created difficulties by reason of the absence in that Conven-
tion of a definition of a charter-party. Tt was further observed
that, in the absence of a definition of “charter-party”, carriers
might seek to avoid the application of the draft Convention
by issuing transport documents in the form of charter-parties.

14, In reply, it was observed that the ferm “charter-pariy”
had a well-established meaning in maritime law, and therefore
did not need definition. It was further observed that it was
intended to exclude from the scope of application of the
draft Convention ali charfer-parties; since there was more
than ope form of charter-party, it would be necessary to
formulate a comprehensive definition of charter-party, which
was a difficelt task. Tt was also observed that iz many jurisdic-
tions there had been no difficulty in ascertaining the meaning
of the term “charter-party” for the purposes of the Brussels
Convention of 1924 even though that Convention did not
define the term, and that carriers had not sought to avoid the
application of that Convention by labelling their contracts of
carriage as “charter-parties”.

15. After deliberation, the Committee decided that the
term “charter-party” shouid not be defined.

16. In suppori of the proposal noted in paragraph 12 ()
above, it was observed that the addition of the proposed words
would resolve uncertainties as to the scope of application of
the draft Convention in certain jurisdictions. After delibera-
tion, the Comnmittee did not adopt this proposal.

17. In support of the proposais noted in paragraphs 12 {¢)
and 12 {d) above, it was noted that the term “holder of the
bill of lading” could be interpreted as covering the charterer
or his apents holding a bill of lading pursuan: to a charier-
party, The text should therefore be modified to preclude such
an interprefation. There was general agreement that such a
madification was desirable. However, in regard to the pro-
posal noted in paragraph 12 (c) above, it was cbserved that
its adoption might create difficulty in that the meaning of
“holding in good faith” was not clear. After deliberation, the
Committee decided to add the words “not being the charterer”
at the end of the paragraph.

18. In support of the proposal noted in paragraph 12 (e}
sbove, it was noted that quantity contracts were akin to
charter-parties, and should therefore, like charter-parties, be
excluded from the scope of application of the draft Conven-
tion. On the other hand, it was stated that the term “quantity
contract” had no settled meaning in maritime law, and that
the inclusion of that term would create uncertainty as to the
scope of application of the draft Convention. After delibera-
tion, the Committee decided not to adopt this proposal.

19, After deliberation, the Committee adopted the follow-
ing text:

“4. The provisions of this Convention shall not be ap-
plicable to charter-parties. However, where a bill of lading
is issued pursuant fo a charter-party, the provisions of the
Convention shall apply to such a bill of lading if it governs
the relation between the carrier and the holder of the bill
of lading, not being the charterer,”

Proposed additions to article 2
20, The Commitiee considered the following proposals:

{a} 'That the following paragraph should be added as a
new paragraph § of articie 2:

“5. Notwithstanding the preceding provisions of this ar-
ticle, where 2 bill of lading or similar document of title is
not issued, the parties may expressly agree that the Con-
vention shall not apply, provided that a document evidenc-
ing the contract of carriage is issued and a statement to
that effect is endorsed on such document and signed by
the shipper.”

(b) That the following paragraph should be added as =z
new paragraph 5 of article 2:

“5, I a contract provides for future carriage of a cer-
tain guantity of goods in successive shipments during an
agreed period of time, each of the shipmenis made shall
nevertheless, for the purpose of this Convention, be deemed
to be govermned by a separate contract of carriage. However,
where a shipment is made under a charter-party, the provi-
sions of paragraph 4 of this article shall apply.”

21i. In support of the proposal set forth in paragraph 20 {a)
above, it was observed that it was in the interesis of both
shippers and carriers to permit them to exclude by agreement
the application of the draft Convention to the carriage of cer-
tain special types of cargo. If it were not possible to exclude
the application of the draft Convention, it would be very
difficult for shippers to find carriers willing to carry such cargo
on suitable terms. Since under the proposed mew paragraph
the parties were permitted to exclude the spplication of the
draft Convention only whern no bill of lading had been issued,
and since a shipper always had 2 right under the draft Con-
vention to obtain from a carrier 2 bill of lading, the catrier
would not be able to misuse this paragraph in order to prevent
the application of the draft Convention. In reply, it was stated
that the shipper may not always be in a sufficiently strong bar-
gaining position to demand a bill of lading, and that the
power given under the proposed new paragraph to exciude
the application of the draft Convention might therefore be
abused by cartiers. After deliberation, the Commities decided
not to adopt this proposal.

22. 1In support of the proposal set forth in paragraph 20 (b)
above, it was observed that the proposal was intended to cover
the so-called “frame” contracts which provided for the deliv-
ery of a very large quantity of goods in successive shipments
over an agreed period of time. Usnder the current definition of
“contract of carriage” in article 1, paragraph 5, the view might
be taken that such “frame™ contracts fell within that definition
and were subject to the draft Convention. However, it was
desirable to exclude such contracts, which were concluded by
parties in an equal bargaining position, from the scope of
application of the draft Convention, while maintaining the
applicability of the draft Convention to each shipment made
pursuant to the “frame™ contract, provided such shipment was
not under a charter-party. It was observed, on the other hand,
that the provisions on the scope of application of the draft
Convention already secured the result sought to be ocbtained
through the proposed text. After deliberation, the Commitiee
decided to adopt the following text:

%5, If a contract provides for future carriage of goods
in a series of shipments during an agreed period, the provi-
sions of this Convention shall apply to each shipment.
However, where a shipment is made under a charter-party,
the provisions of paragraph 3 of this article shall apply.”
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ARTICLE 3
“Adriicle 3.

“In the interpretation and application of the provisions of
this Convention regard shall be had to its international char-
acter and to the need to promote uniformity.”

Interpretarion of the Convention

t. The Committee considered the following proposals:
(¢) That this article should be deleted.

(&) That this article should be deleted, but that its sub-
stance should be reproduced in the preambuie to the draft
Convention,

2. In support of the proposal to delete this article, it was
observed that the rule contained in it was self-evident. It was
also observed that in certain jurisdictions there would be dif-
ficulty in including the article in legislation implementing the
draft Convention. In support of the proposal to delete the
article but reproduce its substance in the preamble, it wag
observed that the paragraph only stated & desired objective,
and this would be appropriately mentioned in a preamble.
In reply, it was observed that retention of the article in the
body of the Convention would help the couris in certain
jurisdictions to interpret and apply the draft Convention with-
out having regard only to national legal rules. It was also
observed that an identical provision appeared as article 7 of
the Convention on the Limitation period in the Internaiional
Sale of Goods.c After deliberation, the Committee decided to
retain this article.

ARTICLE 4

Article 4, paragraphs I and 2

“PART 1L LIABILITY OF THE CARRIER

“Article 4. Period of responsibility

“1. ‘Carriage of goods’ covers the period during which
the poods are in the charge of the carrier at the port of
loading, during the carrizge and at the port of discharge.

“3, For the purpose of paragraph 1 of this article, the
carrier shall be deemed to be in charge of the goods from
the time the carrier has taken over the goods uatil the time
the carrier has delivered the goods:

“{ay By handing over the poods to the consignee; of

“(b) 1In cases when the consignee does not receive the
goods, by placing them at the disposal of the comsignee in
accordance with the contract or with the law or with the
usage of the particular trade, applicable at the port of dis-
charge; or

“{¢) By handing over the goods to an authority or
other third party to whom, pursuent o law or regulations
applicable at the port of discharge, the goods must be
handed ovetr.”

1. The Commitiec considered the following proposals:

(a) That the words “at the port of loading, during the
carriage and at the port of discharge.” appearing at the end
of paragraph ! should be deleted,

(b} That the following language should be added to para-
graph 1:

“For the purpose of this article ‘port of loading’ or ‘port of
discharge’ shall include s terminal adjacent thereto used by
the carrier when performing the carriage of goods from or
to such port even if the terminal is situated outside the
port area.'”

(¢} That the following language should be added to
paragraph 2 after subparagraph (¢} of that paragraph:

“Where the goods are handed over to the coasignee out-
side the port of discharge, delivery shall be deemed to have
taken place at the port of discharge as provided in sub-
paragraph (a).”

¢ A/CONF.63/15.

2. In suppert of the proposal noted in paragraph I {(a)
above, it was observed that the deletion of the language specified
in paragraph 1 (a) above would clarify the points of time at
which the responsibility of the carrier began and ended. 1f
that iangnage were retained, it might be necessary to decide
in certain cases what were the exact geographic limits of ports
of loading and ports of discharge in order to determine whether
carrier responsibility had begun or whether if had ended. The
deletion of that language also eliminated a potential contradic-
tion between paragraph 1 and paragraph 2 of ariicle 2 as 10
the period of responsibility. Under paragraph I, that period
appeatred to Degin at the port of loading and to end af the
port of discharge, while under paragraph 2 it appeared to
begin from the time the carrier took over the goods and to
end when he delivered the goods. On the other hand, it was
observed that the deletion of that langnage might fead to an
undesirable extension of the scope of application of the draft
Convention when a carrier had taken over the poods inland, or
had delivered them iland. For in such cases the introductory
words of paragraph 2 might, in the absence of the words
proposed to be deleted in paragraph 1, be interpreted as
meaning that carrier responsibility for the intand stages of the
transport was reguiated by the draft Convention, and thus creste
conflicts between the draft Convention and the provisions of
national law or other fransport conventions applicable to inland
transport, After deliberation, the Commitiee dectded not to
adopt this proposal.

3. In support of the proposal noted in paragraph 1 (&)
above, it was noted that the existing languape of paragraph 1
of article 4 making the pericd of responsibility commence at
the port of loading and terminate at the port of discharge
might be too restrictive. Since carriers often used terminals
adjacent to such poris when performing the cartiage of goods
from or o such ports, it was reasonable to apply the drafu
Conventionn to determine carrier liability during the period
when the goods were in the charge of the carrier at such
terminals. It was nofed in reply that in some cases it might
be difficuit fo determine whether 2 terminal was or was not
adfacent to a port, and that this would create uncertainiy as
to the scope of application of the draft Convention. After
deliberation, the Committee decided not to adopt this proposal.

4. In support of the proposal noted in paragraph | (¢}
above, it was observed that it was intended to prevent a conflict
on the Issue of carrier liability between the rules of the draft
Convention and the rules of national law or other transport
conventions during the stage of inland transport when the
poods were delivered to a consignee inland. On the other hand,
it was stated that the proposal created a fctionzl place of
delivery, and that a solution formulated in terms of a fiction
was undesirable, After deliberation, the Committee decided not
10 adopt this proposal.

5. The Committee adopted the following text:

“PART H. LIABILITY OF THE CARRIER
“drticle 4. Period of responsibility

“1. The responsibility of the carrier for the goods nader
ihis Convention covers the period duaring which the carrier
is in charge of the goods a: the port of loading, during the
carriage and at the port of discharge.

“2. For the purpose of paragraph ! of this article, the
carrier shall be deemed to be in charge of the goods from
the time he has taken over the goods until the time he has
defivered the goods:

“{g) By handing over the poods to the comsignee; or

“(b} In cases where the consignee does not receive the
goods from the carmrrier, by placing them at the disposal of
the consignee in accordance with the contract or with the
law or with the usage of the particular trade, applicable at
the pott of discharge; or

“{¢) By handing over the goods to an authority or other
third party to whom, pursuant to law or regnlations applicable
at the port of discharge, the goods must be handed over.”

N
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Article 4, paragraph 3

“3, In the provisions of paragraphs 1 and 2 of this
article, reference to fhe carrier or to the consignee shall
mean, in addition to the carrier or the consignee, the servants,
the agents or other persons acting pursuant to the instrictions,
respectively, of the carrier or the consignee."

6. The Committes decided to delete the words “or other
persons acting pursuant to the instructions” as being unneces-
sary, since such persons would be either servants or agents.

7. After deliberation, the Committee adopted the following
text:

“%, In paragraphs [ and 2 of this article, references to
the carrier or to the consignee shall mean, in addition to the
carrier or the consignee, the servants or the agents, respect-
ively, of the carrier or the consignee.”

ARTICLE §
Atrticle 5, paragraph 1

“Article 5. General rules

“i. The carrier shall be liable for loss, damage or
expense resulting from loss of or damage to the goods, as
well as from delay in delivery, if the occurrence which
caused ihe loss, damage or delay took place while the goods
were in his charge as defined in article 4, unless the carrier
proves that he, his servants and agents took all measures
that could reasonably be required {o avoid the cccurrence
and iis consequences.”

1. The Committee considered the following proposals:

{a) That the words “or the ship” should be added after
the words “The carrier” appearing at the beginning of this
paragraph.

{b) That the words “or proves that even if these persons
had taken all such measures, such occurrence and consequences
could not have been avoided” should be added at the end of
this paragraph.

{¢) 'That after the proposed additional words, set forth
in subparagraph (b) above, the foliowing words should be
added: “or proves that under the circumstances no measutes
at all could be taken”

{d} That the words “The carrier should be liable for loss,
damage or expense resulting from loss of or damage to the
goods, as well as from delay in delivery ..." at the com-
mencement of the paragraph should be deleted, and be te-
placed by the words “The carrier shall be Hable for loss of or
damage to the goods as well as for delay in delivery ..."

2. In support of the proposal set forth in paragraph I (a)
above, it was observed that the addition of the proposed lan-
guage would help to preserve the action in rem against the ship
which was available in certain jurisdictions. H was aiso stated
that the proposed language appeared in the provision as to
fiability contained i article 4 of the Brussels Convention
of 1924, and shouid therefore be retained in this paragraph.
in reply, it was observed that the proposed language appeared
in article 4 of the Brussels Convention of 1924 in the context
of evcluding the Hability of the ship. While the words created
no difficulty in that context, they would create a difficalty if
used in the contexi of imposing liability on the ship, since
actions in rem against the ship were unknown in many jurisdic-
tions. It was also noted that the right to arrest a ship in
respect of a maritime claim, which was often ancillary to an
action in rem, was already appropriately regulated by and
available under the International Convention relating to the
Agrest of Sea-Going Ships, Brussels, 1952, After deliberation,
the Committee decided not to accept this proposal.

3, 1In support of the proposals noted in paragraphs 1 (&}
and 1 {c) above, it was observed that they were designed to
extend the scope of the defence available to the carrier under

paragraph 1 of article 5. It was observed that under the present
language defining the scope of the defence, the carrier might
not be exonerated even where he proved that the circumstances
causing the loss or damage were such that the carrier had
no time or opportunity to take ary measures whatever to
prevent loss or damage. On the other hand, it was observed
that the existing language provided a defence fo the carrier
in such circumstances since, if no measures could be taken
by the carrier, then no measures could reasonably be required
of the carrier. After deliberation, the Committee decided not
to accept these proposais,

4. In support of the proposal set forth in paragraph 1 (d)
above, it was observed that the existing language in the para-
graph which it was proposed should be deleted was inelegantly
drafted and excessively long. The proposed new language was
clearer, and closer to the language used in corresponding
provisions in other transport conventions, It was noted, how-
ever, that the existing language had been carefully harmonized
by the UNCITRAL Working Group in the various language
versions, and should therefore be retained. It was also noted
that, since the liability under this paragraph differed from that
imposed by corresponding provisions in other transport con-
ventions, it was natural that the language of this paragraph
should differ from the language in such corresponding provi-

sions., After deliberation, the Commitiee decided to adopt the
following text:

“Article 5. Basis of Hability

“i. The carrier shall be liable for loss resulting from loss
of or damage to the goods, as well as from delay in delivery,
if the oceurrence which caused the Ioss, damage or delay
took place while the goods were in his charge as defined
in article 4, uniess the carrier proves that he, his servants
and agents took all measures that could reasonably be
required to avoid the cccurrence and is consequences.”

Article 5, paragraph 2

%2, Delay in delivery occurs when the goods have not
been delivered at the port of discharge provided for in the
contract of carriage within the time expressiy agreed upon
in writing or; in the absence of such agreement, within the
time which it would be reasonable fo require of a diligent
carrier, baving regard to the circumstances of the case.”

5. The Committee considered a proposal that the words
“in writing” should be deleted.

6. The Commitiee was agreed that, since the draft Con-
vention id not, under articie I, paragraph 5, require that a
contract of carriage be in writing, it was unnecessary to require
in this paragraph that an express agreement as to the period
in which delivery was to take place should be in writing. The
Committee therefore decided to delete the words “in writing”
from the paragraph, and adopted the following text:

“2, Delay in delivery ocours when the goods have not
beenr delivered at the port of discharge provided for in the
contract of carriage within the time expressly agreed upon
or, in the absence of stich agreement, within the time which
it would be reasonable to require of a diligent carrier, having
regard to the circumstances of the case.”

Article 5, paragraph 3

“3. The person entitled to make a claim for the loss
of goods may treat the goods as lost when they have not
been delivered as reguired by article 4 withia 60 days fol-
lowing the expiry of the time for delivery according to
paragraph 2 of this article.”

7. After deliberation, the Committee decided to retain the
text of this paragraph.

Article 5, paragraph 4

“4, In case of fire, the carrier shall be liable, provided
the claimant proves that the fire arose due to fault or negli-
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gence on the part of the carrier, his servants or agenis.”
8. The Committee considered the following proposals:
{a) That this paragraph should be deleted;

(b) That this paragraph should be replaced by the follow-
ing paragraph:

“In case of fire the carrier shall be liable, unless he proves
that the ship had appropriate means of averting it and that,
when the fire occurred, he, his servants and agenis took all
reasonable measures to avert it or to limit its consequences,
except where the claimant proves the fault or negligence of
the carrier, his agenis or servants,”

S. In support of the proposal to delete this paragraph, it
was observed that there was iasufficient jusiification for creating
an exception to the general rule in paragraph I that the burden
of disproving negligence lay on the carrier. It was the carrier's
agents who were present at the scene of the fire and had
available to them the evidence as to the cause of the fire and
the measures faken to avoid or combat the fire. It wouid in
most cases be impossible for the shipper to prove negligence
on the part of the carrier, and the present rule in paragraph 4
was therefore unfair fo the claimant. It was also observed
that no similar rule placing the burden of proving the carrier's
negligence in case of <damage caused by fire on the claimant
existed in other transport conventions,

10. The Commiitee did not accept the proposal for defstion
of the paragraph for the following reasons: (a} for the claim-
ant, it represented an advance on the current position under
the Brussels Convention of 1924 where the carrier was exempt
from liability for damage caused by fire uniess caused by the
actual fauvlt or privity of the carrier; (5} the person who had
most reason to fear a fire on board ship was the carrier, since
he would suffer heavy loss if the ship itself was damaged; the
carrier would therefore always take reasonable precautions to
avoid a fire even in the absence of liability to the claimant;
{c) although it might be difficult for the claimant to prove
the carrier’s neglipence when the fire originated in the cargo
holds and the fire might thus have originated from the cergo
itself, it would be relatively easy to prove the carrier’s negli-
gence if the fire originated in the engine room or the crew
accommodation; (d} paragraph 4 in its present form was the
resuit of a carefully elaborated compromise in the UNCITRAL
Working Group on [International Legislation on Shipping,
which created & balance between all the liability provisions of
article 5, and that this compromise should therefore be retained.
In this connexion, the Commiitee noted that the UNCTAD
Working Group on International Shipping Legislation had not
suggested the deletion of paragraph 4.

11. In support of the proposal to substitute the wording
set forth in paragraph 8 (b) above for the existing wording
of paragraph 4, it was argued that, while it was necessary to
maintain a compromise which created a balance between all
the liability provisions in the article, the proposed substitution
would result in a fairer compromise. Under the proposed new
wording, the burden ptaced on the carrier could be conveniently
discharged by him, while it was nevertheless open to the ship-
per to make the carrier liable by affirmatively proving the
carrier’s negligence.

12, There was no consensus in the Committee in favour of
the proposed new wording and the Committee, after delibera-
tion, decided to adopt the following text:

“4, In case of fire, the carrier shall be lizble, provided
the claimant proves that the fire arose from fault or neglect
on the part of the carrier, his servants or agenis.”

Article 5, paragraph §

“*5, With respect to live animals, the carrier shail be
telieved of his lability where the loss, damage or delay in
delivery results from any special risks inherent in that kind
of carringe, When the carrier proves that he has complied

with any special instructions given him by the shipper re-
specting the animals and that, in the circumstances of the
case, the loss, damage or delay in delivery could be attributed
io such risks, it shall be presumed that the loss, damage or
delay in delivery was 80 caused unless there is proof that ait
or a part of the loss, damage or delay in delivery resulted
from fault or negligence on the part of the carrier, his
servants or agenis.”

13, The Committee considered a proposal that this para-
graph should be deleted.

14. Jn support of the proposal to delete this paragraph, it
was observed that carrier Habiiity in respect of live amimals
was adequately covered by the rules of article 5, paragraph 1,
and that special provision for such liability was unnecessary.
In particular, it was observed that the general defence given
to the carrier under article 5, paragraph 1, to a claim in respect
of loss of or damage t0 poods was adeguate to meet 2 ¢claim
for ioss of or damage to live animals, and that the special
defences given under this paragraph were unnecessary.

15. In opposition to deletion it was observed that the car-
riage of live animals carried with it special risks of loss of or
damage fo the animals, and that special regulation of carrier
liability for such carriage was necessary. It was noted that
other transport coamventions contained special regulation of
carrier liability for such carriage. The view was also expressed
that this paragraph was formutated by the UNOITRAL Work-
ing Group on International Legislation on Shipping after long
deliberation as part of the compromise on the liability provi-
sions within article 5, and should therefore be retained.

16. After deliberation, the Committee decided to adopt the
following text:

“3. With respect {o Iive animais, the carrier shall not
be liable for loss, damage or delay in delivery resulting from
any special risks joherent in that kind of carriage. When the
carrier proves that he has complied with any special instrue-
tions given him by the shipper respecting the animals and
that, in the circumstances of the case, the loss, damage or
delay in delivery could be atiributed to such risks, it shall
be presumed that the loss, damage or delay in delivery was
so caused unless there is proof that all or a part of the loss,
damage or delay in delivery resulted from fault or neglect
on the part of the carrier, his servants or agents,”

Article 5, paragraph 6

“6, The carrier shall not be. liable for loss, damage or
delay in delivery resulting from measures to save life and
from reasonable measures to save property at sea.”

17. The Committee considered the following proposais:

(a) That the paragraph should be deleted and replaced by
the following paragraph:

“The carrier shall not be iiable, except in general average
and salvage, where the loss, damage or delay in delivery
resulted from measures to save life or reasonable measures
to save property af sea,”

(b} That the existing text should be retained, but that the

word “reasonable” qualifying “measures to save property”
should be deleted;

(¢} That the words “or to preserve heaith” should be
added immediately after the word “life”.

18. In support of the proposal set forth in paragraph 17 {a)
above, it was observed that the present wording of this para-
graph seemed to free the carrier from his obligation to make =
contribution in general average or salvage when the type of
loss or damage to the cargo interssts for which the carrier was
normally obligated to make a contribution in genersl average
or salvage resulted from “measures to save life” or “reasonable
measures to save property at sea”. This proposal was intended
to make it clear that in such a case the carrier remained bound
to make the sppropriate general average or salvage contribu-
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tion. However, the view was expressed that, since the drafi
Convention in article 24 contained an express provision on
general average, a proposal intended to protect rights which
might exist against the carrier in respect of general average or
salvage contributions should be considered in connexion with
that article. The Committee, however, decided to adopt the
proposed substitution of the word “or” for the word “and”
appearing between “life” and “frem" in paragraph $, since
it was not the infention to exclude lability only in the case of
an atiempt to save both life and property.

19. 1In support of the proposal noted in paragraph 17 (b)
above, it was observed that it woukd be difficult to determine
whether measures taken by a carrier to save property af sea
were or were not reasonable; this would create uncertainty
as to carrier lability in cases of attempis to save property at
sea. Further, since the exclusion of carrier liability was an
incentive to carriers to save property at sea, uncertainty as to
the limits of the exclusion might kave the unforfunate result
of dissuading carriers from attempting to save property at sea.

20. On the other hand, it was observed that the saving of
property at sea was not as important as the saving of life;
while it was important to have an absolute exciusion of Hability
when a carrier attempted to save life, no such exclusion was
required when the carrier attempted to save property. Further,
it was necessary to ensure a balancing of inferesis by the
carrier when attempting to save property ai sea between the
value of the property which might be saved, and the loss that
such an attempt might cause to shippers or consignees; the
word “reasonable” secured this result. Otherwise, the carrier
could without incurring liability, attempt to save property of
tow value while causing heavy loss to shippers and consigpees
through the attempt. After consideration of the arguments set
forth in paragraphs 19 and 20 above, the Committee decided
to retain the word “reasonable”.

21. Ia support of the proposal nofed in paragraph 17 {c)
above, it was observed that carrier Hability shouid be completely
excluded for loss or damage caused by an attempt by a carrier
to preserve the health of a person as am incentive to carriers
to attempt the preservation of health. In reply, it was noted
that if the attempt to preserve health formed part of an attempt
to save life, the carrier would be protected under the existing
wording of the paragraph. If, however, the attempt to preserve
heaith was made when there was no danger {o life, there were
insufficient grounds for excluding liability, After deliberation,
the Committee decided not {o adopt this proposal,

22, The Committee adopted the following text:

“6. The carrier shall not be lizble, except in general
average, where loss, damage or delay in delivery resuited
from measuores to save life or from reasonable measures to
save property at sea.”

Article 5, paragraph 7

“7. Where fauit or negligence on the part of the carrier,
his servants or agents, concurs with another cause to produce
loss, damage or delay in delivery the carrier shall be liable
only for that portion of the loss, damage or delay in delivery
attributable to such fault or negligence, provided that the
carrier bears the burden of proving the amount of loss,
damage or delay in delivery not attributable thereto.”

23. The Committee considered the following proposals:

{a} That this paragraph should be deleted;

(b} That the words “Where fault or negligence .. .” ap-
pearing at the begipning of the paragraph should be replaced

by the words “Where fauit or neglipence actual or presumed
under this article ...";

{c} That the paragraph should be redrafted as follows:

“7. Where damage results from the coajunction of fault
or negligence on the part of the carrier, his servants or ageats

and an cccurrence which he could not avoid, with conse-
quences he could not prevent, the carrier shall be liable only
for that portion of the damage attributable to such fault or
negligence, if he establishes which portion of the damage is
not attributable thereto.”

(d) That the word *“concurs” should be replaced in the
English version by the word “contributes”, or the word “com-
bines”.

(e} That the words “bears the burden of proving" should
be replaced in the English version by the word “proves”.

24. In support of the proposal noted in paragraph 23 {a)
above jt was observed that the rule contained in paragraph 7
of article 5 was incoasistent with the rules applicable under
some legal systems in the circumstances covered by the said
paragraph 7. For snder some legal systems, the liability of the
carrier, his servants and agenis, and the liability of the other
person whose conduct concurred to cause the loss, was joint
and several, and lisbility was not apportioned as was the case
under this paragraph. It was also observed that such joint and
several Hability was convenient for the claimant, since he
conld recover full compensation from the carrier. Under the
rule contaired in this paragraph, on the other hand, the claim-
ant would have to sue a person other than the carrier in
respect of a portion of the loss, and it might be difficuit to
obtain jurisdiction over, or recovery from, that other person,

25. The view was expressed, however, that the rule con-
tained in this paragraph was reasonable, since it would be
unfair to make the carrier lHable for any portion of the loss,
damage or delay in delivery proved by the carrier not to be
attributable to his fault or negligence. It was also observed
that the rule contained in this paragraph was also contained
in other Conventions, e.g. article 17, paragraph 5, of the CMR
Convention, and article 4 of the International Convention for
the Unification of Certain Rules of Law relating to Collisions
between Vessels, Brussels, 1910, After deliberation, the Com-
mittee decided to retain the substance of this paragraph.

26. In support of the proposal noted in paragraph 23 (&)
above, it was observed that its purpose was to clarify that the
rule contained in the paragraph applied not only when fault or
negligence of the carrier was affirmatively proved, but also
when such fault or negligence was presumed under paragraph 1
of article 5, On the other hand, it was stated that such clarifi-
cation was unnecessary. After deliberation, the Committee
decided not to adopt this proposal.

27. The Committee considered the proposal noted io para-
graph 23 (c) above, but, after deliberation, did not adopt it.

28. After deliberation, the Committee decided to adopt
the two drafiing proposais set forth in paragraphs 23 (d)
and 23 {e) above, and adopted the following text:

“7. Where fault or neglect on the part of the carrier, his
servants or agents, combines with another cause to produce
loss, damage or delay in delivery the carrier shall be liable
only to the extent that the loss, damage or delay in delivery
is atiributable to such fault or neglect, provided that the
carrier proves the amount of loss, damage or delay in
defivery not aftributable therzto.”

Proposed addition 1o article 5

28, The Committee considered a proposal to add the para-
graph set forth below to article 5 a5 & new paragraph 4, and to
renumber the existing paragraphs 4 to 7 as 5 to 8. The proposed
paragraph was to be placed within square brackets to indicate
that it had not been finally adopted by the Commission, but
that it was being submitted for consideration to any future
Diplomatic Conference which might consider the text of the
draft Coavention.

[“4. Notwithstanding the provisions of paragraph 1, the
carrier shall not be liable for loss, damage or expense arising
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or resulting from any act, neglect or default of the master,
other members of the crew and the pilot in the navigation
of the ship.”]d

30. In support of this proposal, it was observed that the
proposal only contemplated retention in favour of the carzier
of a defence for neglect or default in navigation; the defence
available to the carrier under article 4 {2) (a) of the Brussels
Convention of 1924 for neglect or default in the management
of the ship was not retained. It was observed that the exclusion
of a defence for neglect or default in navigation would have
adverse consequences for shippers. As a result of the shift in
risk allocation thereby created, the carrier would be compelled
to take out increased liability insurance to cover his increased
liability. This increase in the carrier’s costs would be passed
on to the shipper in the form of increased freight rates. Since
liability insurance was more expensive than carge insurance,
there would not be a corresponding decrease in the costs of
shippers tesulting from the decrease in the extent of cargo
insurance cover taken oui by shippers. Further, it was more
convenient for shippers to take out cargo insurance directly
with insurers of their choice, from whom they could obtain
reimbursemient directly, rather than obtain insurance indirectly
through liability insurance taken out by carriers. Attention was
also drawn to resolution 9 (VII) adopted by the UNCTAD
Committee on Invisibles and Financing related to Trade at its
seventh session which had endorsed “the conclusion ... that
maintaining the present system of cargo insurance is essential
and cannot be dispensed with, and that any radical shift in
risk atlocation from cargo insurance to carrier’s liability would
be particularly detrimental to the interests of developing coun-
tries”. It was also noted that, since an error in navigation
endangered the ship, a carrier would have a strong incentive
to prevent default in navigation even though the defence
was excluded and he was not liable to the shipper for loss
caused by such default. It was further observed that the hazards
to navigation arising in the course of ocean voyages had not
significantly decreased in recent times, and that the retention
of the exception was therefore justified.

31. On the other hand, it was observed that there was no
information on the basis of which it could be concluded that
transport costs would increase as a result of the change in risk
allocation created by the exclusion of the defence. Even if such
costs were to increase, it was estimated that the fncrease would
be of a very low order., It was further observed that the view
noted above of the UNCTAD Committee on Invisibles and
Financing related to International Trade had referred to a
“radical” shift from cargo insurance to carrier’s liability. In
the context of the UNCTAD Secretariat Study (TD/B/C.3/
120) to which the resolntion referred, by a “radicai” shift was
meant a shift from a system of fault liability to a system of
absolute !iability and an insured bill of lading. The change
made by the deletion of the defence of default in navigation
could not therefore be described as a “radical” shift. It was
further observed that modern navigation aids had almost
eliminated the hazards to navigation in the course of ocean
voyages, and that the defence was therefore an anachronism.
The observation was also made that the exclusion of a defence
for default in navigation was part of the compromise creating
an acceptable balance within the liability provisions of article 5,
and that such exclusion should therefore be maintained.

32.  After deliberation, the Committee decided not to adopt
this proposal.

33. The representative of the USSR stated that he did not
accept this decision of the Committee, and reserved his position
on the issue of “error in navigation™.

4 This proposal was submitted by the representatives of the
Federal Republic of Germany, fapan, the United Kingdom of
Great Britain and Northern Ireland and the Union of Soviet
Socialist Republics.

ARTICLE 6
“Article 6. Limits of liability

“Alternative A

1, . The liability of the carrier according to the provisions
of article 5 shall be limited to an amount equivalent to
(...} framcs per kilo of gross weight of the goods lost
damaged or delayed. '

“Alternative B

“1. (&) the liability of the carrier for loss of or damage
to goods according to the provisions of article 5 shall be
limited to an amount equivalent to (...) francs per kilo of
gross weight of the goods lost or damaged.

“(b)‘ The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
{double] the freight,

“(e) 1In no case shall the aggregate Hability of the car-
rier, under both subparagraphs (a) and (b) of this para-
graph, exceed the limitation which would be established under
subparagraph (@) of this paragraph for iotal loss of the
goods with respect to which such liability was incurred,

“Alternative C

*1, ‘The liability of the carrier according to the provisions
of article 5 shall be limited to an amount equivalent to
(...) francs per package or other shipping unit or (...)
francs per kilo of gross weight of the goods lost, damaged or
delayed, whichever is the higher,

. “2. For the purpose of calculating which amount is the
higher in accordance with paragraph 1 of this article, the
following rules shall apply:

“{a) Where a container, pallet or similar article of
transport is used to consolidate goods, the package or other
shipping units enumerated in the bill of lading as packed in
such article of tramsport shall be deemed packages or ship-
ping units, Except as aforesaid the goods in such article of
transport shall be deemed one shipping unit,

“(b} In cases whete the article of tramsport itself has
been lost or damaged, that article of transport shall, when
not awned or otherwise supplied by the carrier, be considered
one separate shipping unit,

“Alternative D

“l. (z) The liability of the carrier for Ioss of or
damage io goods according to the provisions of article 5
shall be limited to an amount equivalent to (...) francs per
package or other shipping unit or (...) francs per kilo of
gross weight of the goods lost or damaged, whichever is the
higher.

“(b}_ The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed:

varlation X: [double) the freight;

variation Y: an amount equivalent to (x-y)s francs
per package or other shipping wunit or (x-y) francs per kilo
of gross weight of the goods delayed, whichever is the
higher.

“aIt is assumed that the (x-y) will represent lower
limitations on liability than those established under sub-
paragraph 1 (q).”

“{e) In no case shall the aggregate liability of the car-
rier, under both subparagraphs (4) and (b) of this para-
graph, exceed the limitation which would be established
under subparagraph (a2) of this paragraph for total loss of
the goods with respect to which such liability was incurred.

*2. For the purpose of calculating which amonat is the
higher in accordance with paragraph 1 of this article, the
following rules shall apply:
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“(a) Where a container, pailet or similar article of trans-
port is used to consolidate goods, {he package or other ship-
ping units enumerated in the bill of lading as packed in such
article of transport shail be deemed packages or shipping
units, Except as aforesaid the goods in such article of
transport shall be deemed one shipping unit.

“(b) In cases where the article of transport itself has
been lost or damaged, that anicle of transport shall, when
not owned or otherwise supplied by the carrier, be considered
one separate shipping unit,

“Alrernative E

“1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of article 5
shall be limited to an amount equivalent to (...} francs
per package or other shipping unit or (...} francs per kilo
of gross weight of the goods lost or damaged, whichever is
the higher.

“(b) ‘The liability of the carrier for delay in delivery
according fo the provisions of articie 5 shall not exceed
[double] the freight.

“{c) 1In no case shall the aggregate Iiability of the car-
rier, under both subparagraphs (@) and (&) of this para-
graph, exceed the limitation which would be established
under subparagraph (@) of this paragraph for total loss of
the goods with respect to which such liability was incurred.

“2. Where a container, pallet or similar article of trans-
port is used to consolidate goods, limitation based on the
package or other shipping unit shail not be applicable.”

The following paragraphs apply to all alternatives:

“A franc means a unit consisting of 65.5 milligrams of
gold of miltesimal fineness $00.

“The amount referred to in paragraph 1 of this article
shall be converted intc the national currency of the State
of the court or arbitration tribunal seized of the case on
the basis of the official value of that currency by reference
to the unit defined in the preceding paragraph of this ar-
ticle on the date of the judgement or arbitration award.
If there is no such official value, the competent suthority
of the State concerned shall determine what shall be con-
sidered as the official value for the purposes of this Con-
venfion.”

1. The Commission considered the following issues in
relation to this article:

(g) Whether the monefary limit of carrier Hability should
be formulated in terms of the single criterion of the weight of
the goods, or in terms of the dual criteria of weight and
“package or other shipping unit”

{6} Whether the monetary limit of carrier iiability for
loss, damage or expense resuiting from delay in delivery shouild
be formuiated in terms of the same criterion used for formulat-
ing the limit for loss, damage or expense resulting from con-

duct of the carrier other than delay in delivery, or in terms

of a different criterion.

(¢} Whether the “gold franc” should be retained as the
unit of account for specifying the monetary limit under the
article.

(d} Whether this article shouid include a provision under
which the limit of lability specified ir the article couid be
modified by a declaration by the shipper of the value of the
goods.

{e) Whetker the article should contain a special provi.sion
regulating the monetary limit of Hability when a container,
pallet or similar article of fransport was used to consolidate
goods. .

Single criterion or dual critervia

2. 1In regard to the issne noted in paragraph 1 (a) above,
the view was expressed that formulation of the menetary
limit in terms of the single criterion of weight was preferable.
That criterion was easy to apply in practice. Further, it had
been adopted in other transport conventions ie. the CIM,®
CMR?® and Warsaws Conventions, and its application under
those Conventions had not created difficuity, The main objection
to the adoption of this criterion was that the application of a
monetary limit based on i to cargo of low weight bui high
value resuited in the claimant receiving insufficient compensa-
tion, However, this difficulty conld be resolved by:

{a) Insuring the goods :o cover their actual value; or

(b} Establishing a minimum monetary amount pavable
by the carrier, even though the amount pavable by the carrier
under the normal rule of limitation would fall below such
minimum amount. The following proposal was made for
establishing such & minimum amouni:

“The liability of the carrier according to the provisions
of article 5 shall be limited to an amount equivalent to [3]
units of account (30} francs) per kilo of gross weight of
the goods lost, damaged or delaved, but the timit shall
in no case be fess than [1,0001 units of acconnt [10.000
franes].”

(¢) By adding a provision to the Convention under which,
by declaring the value of the goods in a bill of lading or other
transport document, the shipper could exclude the monetary
lirnit.

The proposal was also supported on the ground that one of
the criteria used for calculating the freight was the weight of
the poeds, a higher freight being payvable for goods of greater
weight. Since a low freight was payvable for goods of low
weight it was not unreasonable that in the case of such goods
the monetary limits of the carrier’s liability should also be low.
The view was also expressed that the term “package or unit"
used in article 4 {5} of the Brussels Convention of 1924 had
been given different interpretations in different jurisdictions,
and that the continued use of this or a similar term would
impede the harmonization of the law.

3. On the other hand, it was observed that the adoption
of the dual criteriz of weight and “package or other shipping
unif” was more equitable from the point of view of the claim-
ant. It resulted in the ¢laimant obtaining adequate compensation
in the case of carge of low weight but having high value.
Further, with the dual criteria, the ciaimant had the option
of using that criterion which resuvited in his recelving higher
compensation. The solution of dual criteria had been adopted
in article 2 (@) of the Brussels Protocol of 1968! as an accept-
able compromise, and should be refained.

4. After deliberation, the Committee expressed its prefer-
ence for a provision formuiating the monetary limits of limita-
tion in terms of the dual criteria of weight and package or other
shipping unit. However, in view of the fact that there was con-
siderable support in the Committee for the single criterion of

¢ International Convention concerning the Carriage of Goods
by Rail. Berne, 25 October 1962, This Convention will herein-
after be referred to as the CIM Convention.

f Convention on the Contract for the International Carriage
of Goods by Road. Geneva, 19 May 1956. This Convention
will hereafier be referred to as the CMR Convention.

2 Convention for the Unification of Certain Rules relating to
International Carriage by Air. Warsaw, 12 October 1929, This
Convention will hereinafter be referred to as the Warsaw
Convention of 1929,

h The figures were inserted in this proposal for illustrative
purposes only.

i Protocol to amend the Internstional Convention for the
Unification of Certain Rules of Law relating to Bills of Lading,
signed at Brussels on 25 Angust 1924, Brussels, 23 February
1968. This Convention will hereinafter be referred to as the
Brussels Protocol of 1968.
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the weight of the goods, the Committee was of the view that the
draft Convention to be submitted to & Conference of Plenipo-
tentiaries should also set forth an alternative provision, under
which the limit of liability was formulated in terms of the
weight of the goods.

Criterion in the case of delay

5. In regard to the issue noted in paragraph 1 (&) above,
it was observed that there were several considerations support-
ing the adoption of a different criterion for formulating the
monetary limits of carrier liability in the case of delay in de-
livery, &nd, in particular, for formulating those limits as a func-
tion of the freight payable for the carriage of the goods de-
layed. It was noted that, in general, loss caused by delay in
delivery, as opposed to loss caused by other conduct of the
carrier, was not covered by marine cargo insurance. In case
of such loss, the shipper or consignee wonid have to obtain
recourse from the camier, and not from an insurer. It was
therefore not unreasonable to adopt a different criterion for
the formulation of the limit in the case of delay, and to for-
mulate the limit in terms of a function of the freight. The
view was also expressed that one factor taken into account in
calculating the amount of the freight was the estimated dura-
tion of the carrizge. If this duration was prolonged, resulting
in delay iz delivery, it was reasonable to link the compensation
payable by the carrier to the amount of the freight. Attention
was also drawn to the fact that article 5, paragraph 3, of the
draft Convention permitted a person entitled to the goods to
treat them as lost after a delay in delivery of 60 days; compen-
sation after such a delay would therefore be calculated on the
basis of a total loss of the goods. It was therefore suggested
that, if the delay in delivery was less than 60 days, compensation
on a different basis was appropriate. It was further observed that
in certain jurisdictions the carrier was currently not liable for
delay, and that its imposition cast 8 new and heavy burden on
the carrier. It was therefore fair that his liability should be
more Jimited than for loss or damage caused otherwise than by
delay, and a limitation by reference to the freight was rea-
sonable.

6. On the other hand, it was observed that the consequences
for the consignee of delay in delivery, and loss of or damage
to the goods caused otherwise than by delay in delivery, were
identical, that is, he suffered economic loss. The economic loss
caused by delay in delivery couid be as serious as that caused
otherwise than by delay. It was also observed that if loss caused
by delay in delivery was not covered by marine insurance and
could only be recovered by recourse against the carrier, this
was a reason for specifying a limit of liabilily which would
provide a shipper with full compensation; freight, however,
would not provide adequate compensation. The view was also
expressed that the proposals to limit the compensation payable
by the carrier to the freight were linked to the view that freight
was a fair measure of the costs incurred by the carrier in trans-
poriing the goods, and reflected a policy that the carrier should
not be liable beyond the extent of such costs. However, the
costs to the shipper resuiting from delay in delivery were un-
related to the freight, and {rom the point of view of the shipper
there was no justification for limiting his compensation fc the
freight.

7. After deliberation, the Committee decided to formulate
the monetary Jimit of Iiability in case of loss, damage or ex-
pense resulting from delay in delivery on the basis of a criterion
different from that used for the formulation of the limit in the
case of loss of or damage to the goods resulting from the con-
duct of the carrier other than delay in delivery. The Commitiee
also decided to formulate the monefary limit for delay as a
function of the freight.

Unit of account

8. At the commencement of its deliberations on the issue set
forth in paragraph 1 (¢} above, the Committee considered a
statement from the observer from the Internationzl Mozetary
Fund on the nature of the special drawing right of the Interna-

tio;lal Monetary Fund, and on the possibility of its use as a
unit of account for the purposes of article 6 of the draft Con-
vention.

9. The Committee considered the following proposals:

(a) That the “gold franc" should be retained in the draft
Convention as a unit of account for the purposes of article 6,
but that the question as to what was to be the unit of account
should be finally determined at the Diplomatic Conference
which would consider the draft Coavention.

(&} That the “gold franc” should be replaced by the special
drawing right of the International Monetary Fund as the unit
of account for the purposes of article 6.

(c) That the solution in article VII of the Montreal
Protocol No. 4 to amend the Warsaw Convention,) under
which States members of the International Monetary Fund ac-
cepted the special drawing right as the unit of account, while
States not members of the International Monetary Fuad ac-
cepted a unit of account based on gold, should be adopted for
the purposes of article 6.

10. There was wide agreement that gold was not an accept-
able basis for a unit of account because of current Suctuations
in the price of gold, and because the rates of conversion of gold
values into national currencies were often not established. The
Committee noted, however, that the replacement of the “gold
franc” by the spacial drawing right of the International Mone-
tary Fund would create difficulties for those States not members
of the Fund. In regard to the proposal to adopt the solution con-
tained in article VII of the Montreal Protocol No. 4 fo amend
the Warsaw Convention, the view was expressed that this solu-
tion was not satisfactory as it did not achieve uniformity as to
the vnit of account.

11. After consideration of the alternative proposals, the
Committee decided to delete the “gold franc™ as the unit of ac-
count for the purposes of article 6, and to leave the determina-
tion of the unit of account to the diplomatic conference which
would consider the draft Coanvention.

Declaration of value of goods

12, In regard to the issue noted in paragraph 1 (d) above,
it was observed that the absence of a provision in article 6
under which the monetary limit of liability specified in the
article could be modified by a declaration by the shipper of
the value of the goods would make the article void in certain
jurisdictions as being contrary to public policy. It was stated
that article 4 (5) of the Brussels Convention of 1924 con-
fained 2 provision under which a shipper could exclude the
monetary Jimit of liability by a declaration of value, and that
a similar provision should be added to article 6.

13. It was observed, on the other hand, that the proposal
noted above was capable of two interpretations:

{a} That by making a declaration of value, the shipper
would be empowered to unilaterally exclude the monetary }mit
of liability specified in the article; or

(P} That the monetary limit of liability would be madified
only if the carrier agreed to such a modification subsequent to
the declaration of value.

In support of the interpretation set forth in paragraph 13 (a)
above, it was observed that the object of the proposal would
be rendered nugaiory if the carrier were free to refuse to ac-
cept a higher monetary limit of liability subsequent to the dec-
laration of value. Op the othber band, it was observed that in
the case of a declaration of value under Article 4 (3) of the
Brussels Convention of 1924, there would in effect be an agree.
ment between shipper and carrier to modify the monetary lim-
its of liability subsequent to a declaration of value. For the

1 Montreal Protocol No. 4 to amend the Convention for the
Unification of Certain Rules relating to International Carriage
by Air, signed at Warsaw on 12 October 1929, as amended by
the Protocol. Done at The Hague on 28 September 1955.

N
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carrier would in most cases stipulate a higher freight rate as 2
condition for carrying goods whose value was declared. If that
higher rate was accepted by the shipper, there would in effect
be an agreement by which the monetary fimit of liability was
waived by the carrier in return for the payment of a higher
freight rate by the shipper.

t4. The view was zlso expressed that the addition of a
specific provision in article & enabling the parties by agree-
ment to modify the monetary limit of liability upon 2 declara.
tion of value by the shipper was unnecessary and undesirable.
Under article 23, paragraph 2, a carrier was {ree to increase
his obligations, and an exclusion of the monetary limit of li-
ability wonld form an increase of the carrier’s obligations. The
insertion of a specific provision in article 6 enabling the parties
to exclude the monetary limits upon a declaration of value by
the shipper might lead to an inference that that was the only
permissible method of excluding the monetary, limii, whereas
other circumstances in which the limit might be validly excluded
in terms of article 23, paragraph 2, could be envisaged. On the
other hand, it was noted that the interpretation of article 23,
paragraph 2, as enabling the exclusion of the monetary limit of
liability was not immediately apparent on a reading of that
paragraph. It would therefore be useful to insert a specific pro-
vision in articie 6 enabling the parties to exciude the monetary
limit of liability.

15. After deliberation, the Commitiee decided:

{(a} To adopt a provision enabling the shipper and carrier
by agreement to exclude the monetary limit of liability speci-
fied in article 6; and

() To insert this provision in article 6.
Special provisions for unitized carge

16. In regard to the issue noted in paragraph 1 (e} above,
it was observed that it was undesirable to include in the article
special provisions on unitized cargo, such as paragraph 2 of al-
ternative C, paragraph 2 of alterpative D and paragraph 2 of
alternative E, as such provisions impeded the modernization of
container carriage. There was wide agreement, however, that if
the double criteria of weight and "package or other shipping
unit” were adopted for formulating the monpetary limits of
liability, it was necessary to make special provision as to the
monetary limit of liabitity in cases of uaitized cargo, i.e., where
the goods were consolidated in a container, pallet or similar ar-
ticle of transport.

17. The view was also expressed that the Ianguage of the
provision regulating the monetary limit of liability in cases of
unitized cargo in paragraph 2 (e} of alternatives C and D
needed clarification in that it was unclear whether an enumera-
tion by the shipper of packages or units contained in an article
of transport would determine the monetary limit of liability
even though the carrier had not agreed to that enumeration. It
was observed, however, that an epumeration, if made by the
shipper, would be made pursuant to article 15, paragraph 1 (a),
of the draft Convention, and that if the carrier did not agree
to the enumetation, he could thereupon enter a reservation
under article 1%6.

18. After deliberation, the Committee decided o include
in the article a provision identical with paragraph 2 {(a} of
alternatives C and D of article 6.

19. The Committee adopted the foilowing text:

“Article 6, Limits of liability

“I. {a) The liability of the carrier for loss of or damage
to goods according to the provisions of article 5 shall be
limited to an amount equivalent to (... ) units of account
per package or other shipping unit or {...) units of ac-
count per kilogram of gross weight of the goods lest or dam-
aged, whichever is the higher.

“{b) The liability of the carrier for delay in delivery ac-
cording to the provisions of article 5 shall not exceed [...]*
the freight [payable for the goods delayed] [payable under
the contract of carriagel.

“(¢} In no case shall the aggregate liability of the carier,
under both subparagraphs (e) and () of this paragraph,
exceed the limitation which would be established under sub.
paragraph (4) of this paragraph for total Joss of the goods
with respect to which such liability was incaerred,

“2. For the purpose of calculating whick amount is the
higher in accordance with paragraph 1 of this article, the
following rules shail apply:

“{a) Where a container, pallet or similar article of trans-
port is used to consolidate goods, the package or other ship-
ping uhits enumerated in the bill of lading as packed in such
article of transport shall be deemed packages or shipping
units, Except as aforesaid the goods in such article of trans-
port shall be deemed one shipping unit.

“(b) In cases where the arcticle of transport itself bas
been lost or damaged, that article of transport shall, when
not owned or otherwise supplied by the cerrier, be con-
sidered one separate shipping unit. :

“3, Unit of account means.... %

“4. By apreement between the carrier and the shipper,
limits of liability exceeding those provided for in paragraph 1
may be fixed.

"B, Alternative article 6: limits of liabilityd

“1. The liability of the carrier according to the provi-
stons of article 5 shall be limited to an amount equivalent
to {...) units of account per kilogrem of gross weight of
the goods lost, damaged or delaved.

%2, Unit of account means. ... 4

“3. By agreement between the carrier and the shipper, a
limit of liability exceeding that provided for in paragraph |
may be fixed.”

“1 The question as to whether the limit should be the
freight or 2 multiple of the freight is to be determined at
the conference of plenipotentiaries which will consider
the draft Convention.

“2 The unit of account is to be determined at the con-
ference of plenipotentiaries which will consider the draft
Convention.

“8 If the liability for delay in delivery were to be sub-
ject under this alternative fext to a special limit of L~
ability, paragraph | of this alternative texf may be sup-
plemented by paragraphs 1 (b} and 1 (¢} of the basic
text for article 6 set forth above. If this be done, para-
graph 1 of the alternative text would need drafting
changes.

“4 The unit of account is to be determined 2t the con-
ference of plenipotentiaries which will consider the draft
convention.”

“Article 7. Actions in tort
Article 7, paragraph I

“i, The defences and limits of liability provided for in
this Convention shall apply in any action against the carrier
in respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whetber
the action be founded in contract or in tort.”

1. The Committee considered a proposal that the words “or
otherwise™ should be added at the end of this paragraph.

2. In support of this proposai, the view was expressed that
under certain legal systems and action against a carrier could
be founded not merely in contract or tort, but on other bases
of Hability, e.g. quasi-contract. It was therefore desirabie to
extend the scope of this patagraph to cover actions founded on
such other bagses of liability. In this connexion it was also ob-
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served that the present title of article 7, referring solely io
“Actions in fort”, was inappropriate,

3. After deliberatiop, the Committee decided:

{a} That the words “founded in contract or in tort” ap-
pearing at the emd of the paragraph in the English version
should be replaced by the words “founded in coniract, in tort
or otherwise”, and that the word “sur la responsabilité con-
tractuelle ou sur la responsabilité extra-controctuelle” in the
French version should be replaced by the words “sur la res-
ponsabilité contractuelle, déliciuelle ou autrement™, and

{b) That the existing title of the articie should be replaced
by the title “Application to aon-contractual claims”.

4. 'Fhe Conunitiee adopted the following text:
“Article 7. Application to non-contractual clgims

“}. The defences and limits of liability provided for in
this Convention shall apply in any action against the carrier
in respect of loss of or damage to the goods covered by the
contract of carriage, as well as of delay in delivery, whether
the action be founded in contract, in tort or otherwise,”

Article 7, parograph 2

“2. If such am action is brought against a servant or
agent of the carrier, such servant or agent, if be proves that
he acted within the scope of his employment, shall be en-
titled to avail himsel of the defences and limits of lability
which the carrier is entitled to iavoke under this Convention.™

5. The Committee considered a proposal that the words
“a servant or agent of the carrier” should be replaced by the
words “the servants, the agents or other persons acting pursuant
to the instructions of the carrier™.

6. In support of this proposal, it was observed that the
words “the servants, the agents or other persons acting pursuanit
to the instructions of the carrier” proposed to be substituted in
this paragraph appeared in paragraph 3 of article 4 of the draft
Convention. The said paragraph extended the carrier’s period
of responsibility as defined in paragraphs 1 and 2 of article 4
by inciuding within that period the time during which the goods
carried were in the charge not only of the carrier, but of his
servants, agents or other persons acting pursuant to his in-
structions. It was observed that all such persons shouid be
entitled to avail themselves of the defences and limits of Habil-
ity which the carrier was entitied fo invoke under the Coaven-
tion and that the proposed substitution would achieve this
resualt.

7. After deliberation, the Committee decided not to adopt
this propesal on the grounds that:

(@) There was no reason for requiring an exact correspon-
dence between the category of persons through whom the carrier
could be in charge of the goods during his period of responsibil-
ity, and the category of persons who should be entitled to the
same defences and limits of liability as the carder;

(b) The proposed substitution would resuit in an undue
extension of the category of personms entitied to the same de-
fences and limits of lizbility as the carrier, to e.g. independent
contractors.

8. The Committee decided to retain the existing text of this
paragraph.

Article 7, paragraph 3

“3, The aggregate of the amounts recoverable from the
carrier and any persons referred to in the preceding para-
graph, shall not exceed the limits of liability provided for in
this Convention.”

9. After deliberation, the Committee adopted the following
text:

“3. The aggregate of the amounts recoverable from the
carrier and any persons referred to in paragraph 2 of this
article shall not exceed the limits of liability provided for in
this Convention.” .

ARTICLE 8
“Article 8. Loss of right to limit lability

“The carrier shall aot be entitled to the benefit of the
limitatior of Hability provided for in article 6 if it is proved
that the damage resuited from an zct or omission of the
carrier, done with the intent to cause such damage, or reck-
lessly and with knowledge that such damage would probably
resuit. Nor shall any of the servants or agents of the carrier
be entitled to the bepefit of such limitation of liability with
respect to damage resuliing from an act or omission of such
servants or agents, done with the intent fo cause such dam-
age, or recklessly and with knowledge that such damage
would probably resuit,”

1. The Committee considered the following proposals:

(@) That the article should be modified to provide that, in
addition to the cases where the carrier lost the right to limit
his Iiability under the first sentence of the article, he should
aiso lose the right to limit his lHability when damage had been
caused by the act or omission of a servant or agent of the
carrier acting within the scope of his employment done with
the intenf or recklessness specified in the article:

(b} TThat the phrase “or recklessly and with knowledge that
such damage would probably result” should be deleted:

(¢} That the words “loss, damage or delay"” should be
substitted for the word “damage” wherever the laiter word
appeared in the article.

2. In support of the proposal noted in paragraph 1 ()
above, it was observed that the proposed modification to the
article would produce a fairer resuit for the shipper. Carriers
were in most cases not individuals but corporations, and cor-
porations always acted through servants and agents. The re-
sult, therefore, of restricting the cases in which a carrier lost
his right to limit his Hability to cases where acts or omissions
of the carrier himself caused damapge was that the carrier’s
limitation of liability would only very rarely be excluded, While
under the second sentence of the article the servants or agents
of the carrier lost their right to limit liability where they acted
with the intention or recklessness specified in the article, it
would be very difficult for a shipper to identify which servant
or agent of the carrier had caused the damage; obtaining com-
pensation not subject to monetary limitation through an action
against & servant or agent of the carrier would therefore be
difficult. Further, it was more advantageous for a shipper to
sue the carrier rather than his servanis or agents, since there
was greater cerfainfy that the carrier would have funds to
satisfy a judgement rendered against him. The view was also
expressed that the proposed modification would harmonize the
provisions of the article with the provisions on the carriers loss
of the right to limit his liability of articie 29 of the CMR Con-
vention and article 25 of the Warsaw Convention of 1929 as
modified by the Hague Protocol of 1955k

3. On the other hand, it was observed that there werc sev-
eral considerations which supported the retention of the fimited
effect of the existing provision of the article on the loss of the
right to limit liability. The monetary limit of carrier liability
was one of the most important factors taken into account in
calculating the rates of carriers’ linbility insurance. The greater
the degree of certainty that the monetary limit estabiished could
act be exceeded, the easier it became to calculate insurance
rates and to provide lower rates which in turn resulted in lower
transport costs. If the proposed medification were accepted,
there would be a wide extension of the cases in which the carrier
might lose his right {o limit his Lability, e.g. to cases of theft
committed by the carrier's servants or agents. It was aiso noted
that, if the proposed modification were accepted, the carrier
would be compelled to take out liabitity insurance cover apainst
the new risks transferred to him which had previously been

k Protocol to amend the Convention for the Unification of
Certain Rules relating to Intemational Carriage by Air, Warsaw,
12 October 1929, Done at The Hague, 28 S=ptember 1955,
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barne by the shipper and covered by the cargo insurance of the
shipper. Since liability insurance was more expensive than cargo
insurance, the change in the incidence of insurance cover
would result in an increase in transport costs. It was also noted
that the proposed modification might lead to an undesirable
increase in litigation, since shippers would often attempt to
obtain unlimited compensation from the carrier by seeking to
prove acts or omissions of the carrier’s servants or agents com-
mitted with the intention or recklessness specified in the article.
It was further noted that, while the proposed modification might
harmonize the provisions of the article with corresponding
provisions in some transport conventions, the present provisions
of article 8 corresponded to article 13 of the Athens Conven-
tion of 1974, while article 24 {2) of the Guatemala Protocoll
to the Warsaw Convention of 1929 had even more stringent
provisions than article 8 in that it established limits of liability
which could not be exceeded whatever the circumstances which
gave rise to the liability.

4. In response to the view that the loss of the carrier's
right to limit his liability would occur very rarely because of
the difficulty of proving that corporate carriers had persorally
performed acts or made omissions, it was proposed that the
existing text of the articie might be modified by inserting the
following language between the first and second sentences of
the article:

“For the purposes of this article, ‘carrier’ shall include any
director, manager or other person employed in the manage-
ment of the carrier’s enterprise, who has been given decision-
making authority by the carrier, provided that such person
has acted within the scope of his authority.”

5. In support of the proposal noted in paragraph 1 (b)
above, it was observed that the term “recklessness” proposed to
be deleted could under certain legal systems be inlerpreted as
having the same meaning as “negligence”, Since the liability
of the carrier under article 5 was based on negiigence, the re-
sult in practice might be that the carrier lost the right to limit
kis lability in every case where he was liable. The words “and
with knowledge that such damage would probably result”
should be deleted because retention of that phrase would also
lead in practice to the loss by the carrier of the right to limit
his liability in many cases as it would be very difficult for him
to prave that the probability of damage was beyond his know-
ledge. On the other hand, it was observed that the term “reck-
lessness” had a meaning clearly different from “negligence”
and should therefore be refained. The Committee also con-
sidered suggestions that the entire phrase proposed to be deleted
should be replaced by the terms “gross negligence” or “wilful
misconduct”.

6. In regard to the proposal noted in paragraph 1 (¢}
above, there was general agreement that the words “loss, dam-
age or delay” should be substituted for the word “damage”
wherever the latter word appeared in the article.

7. After deliberation, the Committee approved the follow-
ing text, intended as a compromise between the view advocat-
ing unbreakable limits of liability under the Convention and
the view favouring full liability of carriers without any timit for
intentional or reckless actions of their servants and agents:

“drticle 8.  Loss of right to limit Hability

“1. The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is proved
that the loss, damage or delay resulted from an act or omis-
sion done with the intent to cause such loss, damage or delay,
or recklessly and with knowledge that such loss, damage or
delay would probably result, which was an act or omission
of:

t Protocol to amend the Coavention for the Unification of
Certain Rules relating to International Carriage by Air signed
at Warsaw on 12 October 1929 as amended by the Protocol
done at The Hague on 28 September 1955, signed at Guatemala
City on 8 March 19H. - - L

“(a) The carrier himself, or

“(4) An employee of the carrier other than the master
and members of the crew, while exercising, within the scope
of his employment, supervisory authority in respect of that
part of the carriage during which such act or omission oc-
curred, or

“{¢) An employee of the catrier, including the master
or any member of the crew, while handling or caring for
the goods within the scope of his empioyment.

“2. Notwithstanding the provisions of paragraph 2 of
article 7, a servant or agent of the carrier shall not be en-
titled to the benefit of the limitation of liability provided for
in article 6 if it is proved that the loss, damage or delay
resulted from an act or omission of such servant or agent,
done ‘with the intent to cause such loss, damage or delay
or recklessly and with knowledge that such loss, damage
or delay would probably result.”

8. The representatives of the Federzl Republic of Germany,
Japan and Poland expressed their opposition to the text of
article 8 set forth above and reserved their position, The rep-
resentative of the Federal Republic of Germany noted that the
article should specify clearly the servants or agents of the
carrier that were referred to in the various provisions of ar-
ticle 8 and stated that the current language of the articls could
lead to litigation.

ARTICLE 9
Ariicle 9, paragraph 1

“Article 9. Deck cargo

*1. The carrier shall be entitled to carry the goods on
deck only if such carriage is in accordance with an agree-
ment with the shipper, with the usage of the particular trade
or with statutory rules or regulations.”

1. The Committee considered the following proposals:

{a) 'That the phrase “with the usage of the particnlar trade”
should be deleted;

(b) That the phrase “or with statutory rules or regulations™
should be supplemented by a reference to the lepal system to
which the rules or regulations belonged;

(c) That the paragraph should be medified to require that,
in 2ll cases where goods were carried on deck in accordance
with this paragraph, the carrier should insert a statement in
the bill of lading or other document evidencing the contract of
carriage that the goods were being carried on deck.

2. The proposal noted in paragraph 1 {a) above was sup-
ported on the ground that the meaning of “usage” was un-
clear. Tt would therefore be difficult to establish whether a
carrier was or was not entitled to carry goods on deck under
a usage. The retention of the phrase was nof necessary for
the purposes of covering usages relating to the storing of
containers, ag most bills of lading or other transport docu-
ments issved in coanexion with container carriage expressly
regulated the right to carry containess on deck. The proposal
was opposed on the ground that the meaning of “usage™ was
not unclear in maritime transport, and that ihere were in fact
well settled usapes for on-deck carriage in particular trades,
such as the timber trade. The right to siow containers on deck
was also often regulated solely by usage, and retention of
the phrase was of special importance for comtainer carriage.
After deliberation, the Committee decided to retain the phrase
in question.

3. The proposal noted in paragraph 1 (b) above was sup-
ported on the ground that, under the present wording of this
paragraph, the legal system by referemce to which the statutory
rules or regulations were to be ascertained -was not specified,
and it was therefore impossible in practice to determine whether
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a carcier was entitled to carry on deck under statutory rules
or regulations. It was suggested that the paragraph should
specify that the applicable statutory rules or regulations were
those of the port of loading, or of the law of the flag of the
vessel, In response to this proposal, it was observed that the
specification tn the paragraph of the applicable statutory mles
or regulations did not resolve certain problems. Since the statu.
tory rules and regulations of different poris were not uniform,
and since some statutory miles and regnlaiions mandatorily
requited carriage under deck of certain types of carge, a car-
rier who carried goods on deck in accordance with the specified
statutory rules or regulations might stiil be in breach of the
faw at cerfain ports.

4. It was suggesied that 2 possible solution to the difficulties
noled above would be the deletion of this phrase. It was noted,
on the other hand, that if the circumstances under which the
right to carry on deck existed were to be restrictively defined
by the use of the word “only", then a reference to statutory
rules or regulations as a source of entitlememt to carry on
deck was necessary.

5. After deliberation, the Commitiee decided not to adopt
the proposed modification.

6. The proposal noted in paragraph 1 {¢) above was sup-
ported on the ground that it would give notice of on-deck
carriage to shippers, consignees and third party holders of
bills of lading. Such information was relevant, since on-deck
carriage might affect the condition of the goods. On the other
hand, the view was expressed that a statement that carriage
was on deck could not be inserted if the carriage was not
under a document evidencing a contract of carriage. After de-
liberation, the Committee decided not to adopt this proposal.m

7. The Committee adopted the following tex::
“driicle 9. Deck cargo

"1, The carrier shall be entitled to carry the goods on
deck only if such carrizge is in accordance with an agree-
ment with the shipper or with the usage of the particular
trade or is required by statutory rules or regulations.”

Article 9, paragraph 2

“2. If the carrier and the shipper have agreed that the
goods shail or may be carried on deck, the carrier shall in-
sert in the bill of lading or other document evidencing the
contract of carriage a statement to that effect, In the absence
of such z statement the carrier shall have the burden of
proving that an agreement for carriage on deck has been
entered into; however, the carrier shall not be entitled to
invoke such an apreement agains{ a third party who has
acquired a bill of lading in good faith.”

8. The Committee considered the following proposals:

(a) ‘That the paragraph should be modified to require
that, in ail cases where the goods were carried on deck in ac-
cordance with paragraph 1, the carrier should insert a state-
ment in the bill of jading or other document evidencing the
contract of carriage that the poods were being carried on deck;

(b} 'That the second sentence of the paragraph should be
modified to require that where goods were carried on deck,
but no statement to that effect had been inserted in the bill
of lading or other document evidencing the contract of car-
riage, the burden of proving that he was entitled to carry on
deck in accordance with any of the other two sources of en-
titlement for on-deck carriape referred to in paragraph 1, (i.e.
usages of the trade, or statutory rules or reguiations} shouid
be on the carrier.

9. 'The proposal noted in paragraph & {a) above was consid-
ered in connexion with the proposal noted in paragraph 1 (¢)
above relating to article 9, paragraph 1, and was supported

w The proposal was supported by the USSR, which reserved
its position on the decision taken by the Committee.

and opposed on the same grounds as the latter proposal. The
views expressed in conpnexion with the latter proposal are noted
in paragraph 6 above.

16. The proposal noted in paragraph 8 (b) nbove was sup-
poried on the ground that when the carrier had not given notice
to shippers, consignees and third party holders of z biil of
lading of the fact of on-deck carriage by the insertion of a
statement to that effect in the bill of lading or other document
evidencing the contract of carriage, it was reasonable to place
on the carrier the burden of proving that he had a right to
carry on deck, even when such right did not arise from an
agreement with the shipper.

11.  After deliberation, the Commitiee decided to retain the
existing text of this paragraph.

Article 9, paragraph 3

“3, Where the goods have been carried on deck contrary
to the provisions of paragraph 1 of this article, the carrier
shall be liable for loss of or damage to the poods, as well
as for delay in delivery, which results solely from the car-
riage on deck, in accordance with the provisions of articles 6
and 8, The same shall apply when the carrier, in accordance
with paragraph 2 of this article, is not entitled to invoke
an agreement for carriage on deck against a third party who
has acquired a bill of lading in good faith.”

12, The Committee considered the following proposals:

{a} That this paragraph should be deleted and replaced
by the following paragraph:

“With respect 1o authorized on-deck carrizge under para-
graph 1 of this article, the carrier shall be relieved of his
liability where the loss, damage or delay in delivery results
from any special risks inherent in such carriage. When the
carrier proves that in the circumstances of the case, the loss,
damage or delay in delivery could be atiributed to such
risks, it shail be presumed that the loss, damage or delay
in delivery was so caused, unless there is proof that all or
a part of the loss, damage or delay, in delivery resulted
from fault or negiigence on the part of the carrier, his
servanis or agents.”;

{b} That the paragraph shouid be redrafted;

(i) ‘To clarify the effect of the word “solely”; and
{ii} To clarify that the provisions of articles 6 and 8 reg-
ulating the limitation of the carrier’s liability were
applicable when bhe had carried goods on deck con-
- trary to the provisions of paragraph 1 of articie 9.

13, The proposal noted in paragraph 12 (a) above was
supported on the ground that there were special risks inherent
in on-deck carriage, such as damage from heavy seas, and that
it was reasonable to exclude the carrier’s liability when loss
or damage resulted from such special risks, The Committee
noted that the proposed new paragraph was madelled on ar-
ticle 5, paragraph 5, which provided a defence to the carrier
when damage resulted from the special risks inherent in the
carriage of Jive animals. On the other hand, it was observed
that the special risks inherent in on-deck carriage were much
less serious than those inherent in the carriage of live animals,
and that the carrier already had a defence under article 5,
paragraph 1, in regard to damage caused by the special risks
inherent in on-deck carriage specially mentioned in the course
of the deliberations, since they fell within the category of
“vis major”. After deliberation, the Commitiee decided mot to
adopt this proposal.

14, After deiiberation, the Cominittee accepted the pro-
posal noted in paragraph 12 (b) above and retained the present
wording of paragraph 3 of article 9, subject to the proposed
drafting changes.

15. The Committee adopted the following text:

“3, Where the goods have been carried on deck con-
trary to the provisions of paragraph 1 of this article or where
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the carrier may not under paragraph 2 of this article invoke
an agreement for carriage on deck, the carrier shall, not-
withstanding the provisions of paragraph 1 of article 5, be
iiable for loss of or damage to the goods, as well as for
delay in delivery, which results solely from the carriage on
deck, and the extent of his liability shall be determined in
accordance with the provisions of article 6 or 8, as the
case may be.”

Article 9, paragraph 4

“4. Carriage of goods on deck contrary to express agree-
ment for the carriage under deck shall be deemed to be an
act or omission of the carrier within the meaning of ar-
ticle 8.”

16. The Committee considered a proposal that this para-
graph should be deleted for the reason that loss of the car-
rier's right to limit his liability was too severe a consequence
of a carriage of goods on deck by a carrier contrary to express
agreement to carry under deck, The Commitiee decided to
retzin the existing text of this paragraph on the ground that
loss of the right to limit liability was a justifiable consequence
of a breach of such express agreement.

ARTICLE 10
Article 10, paragraph I

“Ariicle 10.  Lisbility of contracting carrier
and actual carrier

“1. Where the contracting carrier has entrusted the per-
formance of the carriage or part thereof to an actual carrier,
the contracting carrer shall nevertheless remain responsible
for the entire carriage according to the provisions of this
Convention. The contracting carriet, shall in relation to the
carriage performed by the actual carrier, be responsible
for the acts and omissions of the actual carrier and of his
servants and agenis acting within the scope of thejr em-
ployment.”

1. ‘The Commitee considered this paragraph in connexion
with

(a} Proposals intended to clarify the relation of this para-
graph to article 11, and

(&) Proposals for the definition of *“actual carrier” in
atticle 1, paragraph 2.

2. It was observed that the distinction between the cir-
cumstances in which this paragraph applied, and the circum-
stances in which article 11, paragraph 1, applied, needed clari-
fication. It was noted that article 11, paragraph 1, only applied
when, at the time of contracting with the shipper, the con-
tracting carrier specified that he would perform only part
of the carriage, and that the remainder of the carriage would
be performed by another carrier. Therefore paragraph ! of
article 10 should only apply when, at the time of contracting,
the carrier did not specify this, and undertook to perform
the entire carriage, but nevertheless entrusted performance of
a part of the carriage to another carrier.

3. The view was expressed that the scope of the contracting
carrier’s responsibility under this paragraph for the acts or
omissions of the actual carrier and his servants or agents
would depend on the definition of “actual carrier”. It was also
observed in this connexion that where the contracting carrier
had entrusted the performance of the carriage to another
carrier, and the latter had in turn entrusted it to yet another
carrier, this third carrier would not be an actual carrier for
the purpose of paragraph 1.

4. The Committee considered proposals for the definition
of “actual carrier” and adopted a definition of “actual carrer”.
This definition, and an account of the deliberations leading to
the adoption of this definition, are set forth in this report in
the account of the deliberations of the Committee on article 1
of the draft Convention (see paras. 4-5),

5. Consequent upon the adoption of a mew definition of
“actual carrier”, the Committee decided to retain the existing
text of this paragraph subject to such drafting changes as
would be necessitated by the new definition of “carrier™ and
“actuzl carrier” in article 1 of the draft Convention.

6, The Commitiee adopted the following text:
“drticle 10. Liagbility of the carrier and actual carrier

“1. Where the performance of the carriage or part thereof
has been entrusted to an actual carrier, whether or not in
pursuance of a liberty under the contract of cartiage to do
so, the carrier shall nevertheless remain responsible for the
entire carriage according to the provisions of this Conven-
tion. The carrier shall, in relation to the carriage performed
by the actual carrier, be responsible for the acts and omis-
sions of the actual cartier and of his servanmts and agents
acting within the scope of their employment.”

Article 10, paragraph 2

“2. The actual carrier also shall be responsible, accord-
ing to the provisions of this Convention, for the carriage
performed by him. The provisions of paragraphs 2 and 3
of article 7 and of the second senmtence of article 8 shall
apply if an action is brought against a servant or agent of
the actual carrier.”

7. The Committee considered a proposal that the words
“performed by” in this paragraph should be replaced by the
words “entrusted to”. The proposal was supported on the
ground that it created a desirable extension of the category
of actnal carriers on whom responsibility according to the
provisions of this Convention was imposed by paragraph 2.
Thus, where successive carriers had been entrusted with the
performance of the carriage, it might in certain circumstances
be of advantage to the claimant 10 sue a non-performing actual
carrier emtrusted with performance, rather than a performing
actual carrier. The proposed modification would also enable a
claimant to spe an actual carrier entrusted with the perform-
apce of the carriage by the confracting carrier, when the
actwal carrier had failed to perform the carriage at all. The
proposal was opposed on the ground that certain provisions of
the Convention could not appropriately be made applicable
to a non-performing carrier, since they were only relevant in
the event of a performance of the camiage.

8. After deliberation, the Committee decided not to adopt
the proposed amendment.

9. The Commitiee adopted the following text:

“2, The actual carrier shall be responsible, according to
the provisions of this Convention, for the carriage per-
formed by him. The provisions of paragraphs 2 and 3 of
article 7 and of paragraph 2 of article 8 shall apply if an
action Is brought against a servant or agent of the actual
carrier.”

Article 10, paragraph 3

“3. Any special agreement under which the contracting
carrier assumes obligations not imposed by this Coavention
or any waiver of rights conferred by this Convention shall
affect the actual carrier only if agreed by him expressly
and in writing.”

10. The Committee considered a proposal to add the fol-

lowing sentence at the end of the paragraph:

“The carrier shall nevertheless remain bound by the obliga-
tions or waivers resulting from such a special agreement™

11. In suppost of this proposal, it was observed that the
additional sentence would clarify that in cases where a con-
tracting carrier had assumed special obligations not imposed
by the Convestion or had waived rights conferred by it, and
then had entrusted performance of the contract of carriage to
an actual carrier, the contracting carriet nevertheless remained
bound by the special obligations or waivers, On the other
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hand, it was stated that this result was already clear under
the existing language of the paragraph, and that the proposed
addition was therefore unnecessary. It was also stated that
the existing language was identical with article 4, paragraph 3,
of the Athens Convention of 1974, and should therefore be
retained in the interests of uniformity.

12, Afier deliberation, the Committee decided to adopt the
proposed amendment.

13, The Committee adopied the following text:

“3, Any special agreement under which the carrier as-
sumes obligations not imposed by this Convention or any
waiver of rights conferred by this Convention shall affect
the actual carrier only if agreed by him expressly and in
writing. Whether or not the actual carrier has so agreed,

. the carrier shall nevertheless remain bound by the obligations
or waivers resulting from such special agreement.”s

Aritcle 10, paragraph 4

“4, Where and to the extent that both the contracting
carrier and the actual carrier are liable, their liability shall
be joint and several.”

14. The Committee consideted a proposal that the para-
graph should be amended to provide that, where it was not
possible to ascertain whether loss, damage or delay had oc-
curred during carriage by the contracting carrier or by the
actnal carrier, the contracting carrier and the actual carrier
should be jointly and severally lLiable.

15. The proposal was supported on the ground that it
was often difficult {0 asceriain whether loss or damage had
occurred daring carriage by the contracting carrier or the actual
carrier. In such circumstances, it would be of advantage to the
claimant to have the option of obtzining compensation from
either the contracting carrier or the actual carrier, The pro-
posal was opposed on the ground that it would unfairly extend
the liability of actual carriers. The actual carrier had specifically
contracted to perform only a pat of the camriage, and he
should rot be made liable for loss or damage that had occurred
during the part of the cartiage not performed by him.

16. After deliberation, the Committee decided not to adopt
the proposal.

17. The Committee adopted the following text:

“4, Where and to the extent that both the carrier and
the actual carrier are liable, their liability shall be joint and
several.”

Adrticle 10, paragraphs 5 and 6

“5, The aggregate of the amounts recoverable from the
contracting carrier, the actual carrier and their servants
and agents shall not exceed the limits provided for in this
Convention.

“6. Nothing in this article shall prejudice any right of re-
course as between the comtracting carrier and the actual
carrier.”

18, After deiiberation, the Committee adopted the follow-
ing texts:

“S, ‘The aggregate of the amounts recoversble from the
carriers, the =actual carrier and their servants and aggnts
shall not exceed the limits provided for in this Convention.

“§, Nothing in this article shall prejudice any'right of
recourse as between the carrier and the actual carrier.”

n The representative of the United Kingdom stated that, in
his view, article 10, paragraph 3 of the draft Convention as
amended had the same effect as article 4, paragraph 3 of the
Athens Convention of 1974, .

o The proposal which was made by Czechoslovakia, was sup-
ported by a number of delegations.

ARTICLE 11
Article 11, paragraphs 1 and 2
“Article I1.  Through carrlage

“l. Where a contract of carriage provides that the con-
tracting carrier shall perform only part of the carriage cov-
ered by the coniract, and that the rest of the carriage shall
be performed by & person other than the contracting carrier,
the responsibility of the contracting carrier and of the actual
carrier shall be determined in asccordance with the pro-
visions of article 10.

Y2, However, the contracting catrier may exonerate him-
seif from liabllity for loss, damage or delay in delivery
caused by events occurring while the goods are in the charge
of the actual carrier, provided that the burden of proving
that any. such loss, damage or delay in delivery was so
cansed, shall rest upon the contracting carrier,”

1. The Committee considered the following proposals:

(a) ‘That paragraphs 1 and 2 be deleted and be replaced
by the following paragreph:

“Where a contract of carriage provides explicitly that =
specified part of the carriage covered by the contract shall
be performed by a person other than the contracting cartier,
the contract may also provide thai, notwithstanding the pro-
visions of paragraph 1 of article 10, the comtracting cardier
shall not be liable for loss, damage or delay in delivery
cansed by events occurring while the goods are in the charge
of the actual carrier duting such part of the carriage. The
burden of proving that any loss, damage or delay in delivery
has been caused by such events, shall rest upon the con-
tracting carrier.”

{b) That paragraphs I and 2 be deleted and be replaced
by the following paragraph:

“Where a contract of carriage provides explicitly that
a specified part of the carriage covered by the contract
shall be performed by a named person other than the con-
fracting carriet, the contract may also provide that, notwith-
standing the provisions of paragraph 1 of article 10, the
contracting carrier shall not be liable for loss, damage or
delay in delivery caused by events ovcurring while the goods
are in the charge of the actual carrier during such part
of the carriage, provided that, by virtue of assignment by
the carrier of his rights against the actual carrier or other-
wise, if is possible for the shipper or consignes fo institute
legal action directly against the zctnal carrier. The burden
of proving that any loss, damage or delay in delivery has
been caused by such events, shall rest upon the contracting
carzier.”

(¢} That paragraphs 1 and 2 be deleted.

2. 1In support of the proposal poted in paragraph 1 {a)
above, it was stated that the object of this proposal was both
to distinguish clearly the type of contract of carriage regulated
by this article from the type of contract of carriage regulated
by article 10, and to protect the shipper or consignee ade-
quately in relation to the kind of contract regulated by this
article. The type of contract regulated by this article was a
contract where a contracting carrier specifically agreed with
a shipper to perform only part of the carrirge, and fo accept
Hability only for that part of the carriage he had agreed to
perform. The remaining part of the carriage was to be per-
formed by an actual carrier, who glone was {o be responsible
for the part of the carriage performed by him. However, the
contracting carrier issued a single bill of lading covering the
entire carriage. The advantage to the shipper of an arrange-
ment of this kind was iwofold. Firstly, the contracting carrier
arranged for the on carriage with the actual carrer, thus re-
lieving the shipper of the need for making arrangements for
on carriage. Secondly, documentary credits often required the
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presentation uader them of a single bill of lading covering the
entire carriage. The shipper or consignee was protected by the
requirements that notice be given, at the time of contracting,
that the coniracting carrier would only be responsible for a
specified part of the carriage. Further, in order to escape
liability for loss or damage cccurring while the goods were
in the charge of the actual carrier, the contracting catrier had
to discharge the burden of proving that the loss or damage
occurred while the goods were in charge of the actual carrier.

3. In the course of discussions, the view was expressed
that the propesed text did not sufficiently protect the rights
of the shipper against the contracting carrier or the actual
carrier. Since the shipper was not in a contractual relationship
with the actual carrier, he would be left without a remedy
in cases where the contracting carrier excluded his liability
by proving that the loss or damage occurred while the goods
were in the charge of the actual carrier. Furthermore, some
actual carriers were enterprises without substantial assests, and
the shipper would not be able to recover damages from them;
it was therefore desirable to limit the right of the contracting
catrier to exclude his liability more narrowly than was the
case under this proposal. Tt was also noled that a through bil
of lading would be deprived of its chief value if a contracting
carrier were permitted to issue a through bill of lading but
to exonerate himself from all liability for loss or damage
suffered when the goods were in the hands of an actual car-
rier. It was proposed that a rule could appropriately be
modelled on the provisions of article 30 of the Warsaw Con-
vention of 1929, under which the shipper could recover com-
pensation from the first carrier, the consignee from the last
carrier, and under which either shipper or consignee could in
any event recover compensation from the carrier who had
charge of the goods when loss, damage or delay occurred.

4. ‘The proposal set forth in paragraph 1 (b) above was
submitted to the Committee in response to the criticisme
noted above of the proposal set forth in paragraph 1 {(a}
above. Under the second proposal, the contracting cattier
could exclude his liability only if it were possible for the
stiipper or consignee to institute legal action directly against
the actual carrier. The shipper or consignee would therefore
in every case of loss or damage be able to institute action
either apainst the contracting carrier or the actual carrier. The
second proposal was opposed on the grounds that there could
be uncertainty as to when it was “possible” for a shipper or
consignee to institute legal action directly against an actual
carrier. ‘Thus, it was always possible for a shipper to institute
an action against an actual carrier, but the action might fail
for want of jurisdiction. This uncertainty in the meaning of
“possible” could in turn result in uncertainty in the aflocation
of liability between the contracting carrier and the actual
carrier. The view was also expressed that the attempt to
obtain for the shipper rights against the actual carrier through
the proviso of this proposal was unnecessary, since the shipper
clearly had such rights already by virtue of paragraph 2 of
article 10. Tt was further objected that the word “named”
in the second line of the proposal might create difficulty in
the application of the paragraph. For at the time of con-
tracting, the contracting carrier might not know the identity of
the actual carrier, e.g. he might only know that the on car-
riage would be performed by a conference vessel.

5, In support of the proposal noted in paragraph 1 (c)
above; it was observed that article 11 was superfluous, because
the particular type of contract of carriage it was intended to
regulate did not nmeed special regulation, The obligations of
the contracting carrier under this type of contract were 10
carry the goods for a part of the carriage, and to act as an
agent in arranging the remaining part of the carriage. The
contracting carrier could therefore properly issue a bill of
lading or other transport document only in respect of the
catriage which he had undertaken to perform. The actual
carrier would in turn issue a separate bill of lading or other

transport decument for the carriage performed by him. Op-
position to this proposal to delete the article was based on
the view, noted in paragraph 2 above, that there was a com-
mercial need for a single through bill of lading covering the
entire carriage. It was also observed that if no provision such
as that contained in article 11 was made, empowering con-
tracting carriers to exclude thejr liability for loss or damage
occutring during the on carriage, carriers would refuse to issue
through bills of lading, thereby causing inconvenience to
shippers.

6. After deliberation, the Committee adopted the follow-
ing text:

“Arricle 11, Through carriage

“1, Notwithstanding the provisions of paragraph 1 of
article 10, where a contract of carriage provides explicitly
that a specified part of the carriage covered by the contract
shall be performed by a named person other than the car-
rier, the contract may also provide that the carrier shall
not be liable for loss, damage or delay in delivery caused
by an occurrence which takes place while the goods are
in the charge of the actual carrier during such part of the
carriage. The burden of proving that any loss, damage or
delay in delivery has been caused by such an occurrence,
shall rest upon the carrier.

“2. The actual carrier shall be responsible in accordance
with the provisions of paragraph 2 of article 10 for loss,
damage or delay in delivery caused by an occurrence which
takes place while the goods are in his charge.”

ARTICLE 12
“PART W1, LIABILITY OF THE SHIPPER
“Article 12, General rule

“The shipper shall not be liable for loss or damage sus-
tained by the carrier, the actual carrier or by the ship un-
less such loss or damage was caused by the fault or neglect
of the shipper, his servants or agents.”

1. The Committee considered the following proposals:

(@) That the following paragraph should be added as
a new paragraph 2 to thke article.

*2, If the goods have not been claimed by the consignee
within a reasonable period after notice was given to him
of their arrival, the shipper shall upon request by the car-
rier give the casrier the instruction on the disposal of the
goods. If no such instruction has been given by the shipper
within & reasonable time, the goods may be sold or other-
wise disposed of by the carrier and the shipper shall remain
responsible for any loss, damage or expenses, which could
not be recovered from the proceeds of the goods.”

(b) That the words “his servants or agents” should be
added to the article after the word *shipper”, and that the
words “or delay” should be added after the word “damage”.

2. ‘The proposal noted in paragraph 1 (a) above was sup-
ported on the ground that failure to claim the goods by the
consignee at destination was a frequent source of difficulty
for the carrier. Although national laws existed regulating the
carrier’s rights in these circumstances, it would be preferable
to harmonize the national laws by express provision in the
Convention. The proposal was opposed on the ground that
the differences in the various national laws, or difficulties in
the application of national laws, were not serious enough to
justify the insertion of express provisions in the Convention.
After deliberation the Committee decided not to adopt this
proposal.

3. In regard to the proposal noted in paragraph 1 (b)
above, the Committee decided not to add the words “or delay”
as proposed, since in practice it was rare for the carrier to
sustain loss due to the shipper’s delay. The Commitiee, how-
ever, decided to add the words “his servants or agents" as
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constituting 2 useful modification of the article, since the
anicle would in consequence also cover the liability of the
servants and agents of the shipper.

4. The Committee adopted the following text:

"PART II. LIARILITY OF THE SHIPPER
“Ariicle [2. General rule

“The shipper shall not be liable for Joss sustained by the
carrier or the actual carrier, or for damage sustained by the
ship, unless such loss or damage was caused by the fault
or neglect of the shipper, his servants or agents. Nor shall
any servant or agent of the shipper be liable for such loss
or damage unless the loss or damage was caused by fault
or neglest on his part.”

ARTICLE 13
Article 13, paragraph I
“Article 13.

“1. When the shipper hands dangerous goods io the
carrier, he shaill inform the carrier of the nature of the
goods and indicate, #f necessary, the character of the danger
and the precautions fo be faken. The shipper shall, when-
ever possible, mark or label in a suitable manner such
goods as dangerous.”

Special rules on dangerous goods

1. The Committee considered the following proposals:

{a) That the words “or the actual carrier” be added after
the word “carrier” in each of the two instances the word
“carrier” appeared in the paragraph;

(#) That the words “if necessary” shounid be deleted;
{c) That the words “whenever possible” should be delefed.

2, The proposal noted in paragraph 1 {¢) above was sup-
poried on the ground that in certain cases the shipper may
hand over dangerous goods direcily to an actual carrier. In
such cases, it was necessary o require the shipper to inform
the actual carrier of the nature of the goods, and to indicate
to the actual carrier, if necessary, the character of the danger
and the precautions to be taken. However, the paragraph in
its present form did not require the shipper to give any such
information or indication to the actual carrier, There was
general agreement that the proposal was useful, and after
deliberation it was adopted by the Committee.

3. The proposal to delete the words *if necessary” was
supported on the ground that in the case of damgerous goods
it was always necessary for the shipper to inform the con-
tracting or actual carrier of the character of the danger and
the precautions to be taken. On the other haad, the view was
expressed that in some cases the carrier might already kmow
the character of the danger and the precautions to be taken,
and that it was then unnecessary for the shipper to indicate
this, e.g. in the cases of common explosives and dangerous
goods which the carrier had previously transported, and in
regard to which he had previously received such indications
from the shipper.

4. The Committee noted that the UNCTAD Working
Group on Internarional Shipping ILegislation had proposed
that the paragraph shouid be redrafted retaining the words
“if necessary”, but making them qualify only the phrase “the
precautions (o be taken”.

3. Afier deliberation, the Committee decided to refain
ihe words, but to redraft the paragraph in the manner pro-
posed by the UNCTAD Working Group.

6. The proposal to delete the words “whenever possible”
was supported on the grounds that it was almost always pos-
sible to mark goods as dangerous. If it was impossible to
mark the goods as dangerous, judicial or arbitral {ribunals
would recogaize such impossibility, and would not hold the
shipper to be at fault for failure to mark or label. The reten-

tion of these words would create uncertainty as to the shippet's
duty to mark or label. The proposal was opposed on the
grounds that it was impossible to mark or label certain goods,
such as bulk cargo, and that the words “whenever possible”
tock account of these cases. Afier deliberation, the Committee
decided to delete the words “whenever possible”.

7. The Committee also decided to replace the word “hands"
appearing in the first sentence of the paragraph with the
words “hands over”, and to delete this first sentence of para-
graph 1 of article 13, and place that sentence in paragraph 2,

& The Committee adopted the following text:
“driicle 13, Special rules on dangerous goods

*I. The shipper shall mark or Iabel in 2 suitable manner
dangerons goods as dangerous.”

Article 13, paragraph 2

“2. Dangerous goods may at any time be unloaded, de-
stroyed or rendered innocuous by the carrier, as the cir-
cumstances may require, without payment of compensation
by him where they have been taken in charge by him with-
out knowledge of their nature and character. Where dan-
gerous goods are shipped without the carrier having know-
ledge of their nature or character, the shipper shail be
Hiable for all damages and expenses directly or indirectly
arising out of or resulting from such shipment.”

9. The Committee considered the following proposals:

{a} That the words “or the actual carrier” should be added
after the word “carrier” in the two instances where the latter
word appeared in the paragraph.

(&) ‘'That the words “or precautions to be taken™ should
be added after the word “character™ in the second sentence of
the paragraph, and that the word “dangerous” should be
added befors the word “pature” in the two instances where
the latter word appeared in the paragraph.

{c) That the phrase “knowledge of their nature and char-
acter” appearing in the first and second sentences of the para-
graph should be replaced by the phrase “the information pro-
vided for in paragraph 1 of this article”.

(d} That the words “directly or indirectly” appearing in
the second sentence of this article be deleted.

10. The proposal noted in paragraph 9 (g) above was
supporied or the ground that:

{a} It was desirable to give, not only the contracting car-
rier but also the actual carrier, the power under paragraph 2
of the draft convention to unload, destroy or render innocuous
dangerous goods under the conditions specified in the first
sentence of that paragraph; and

{by Tt was desirable to make the shipper liable to the
extent defined in the second sentence of paragraph 2 of the
drafi convention also in the case where dangerous goods were
shipped without the acival carrier having knowledge of their
nature and character.

11. TIn regard to the desirability of giving the actual cap-
rier the power described in the first senterce of paragraph 2
of article 13, there was general agreement that:

{a} The actual carrier should be given such & power
where goods had been handed over directly to the actual
carrier by the shipper, and the shipper had not given the ac-
tual carrier the information required under paragraph 1;

{B) 'The actual carrier should not be given such a power
if the shipper had handed over the goods to the comtracting
carrier, and had given the information required under para-
graph 1 to the contracting carrier, but the contracting carrier
had not in turn conveyed the information to the actual carrier
when the poods were handed over to the latter.

12. In regard to the possible imposition on the shipper,
in favour of the actual carrier, of the Hability described in
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the second sentence of paragraph 2 of article 13 in cases
where the goods were shipped without an actual cartier having
koowledgze of their nature and character, there was general
agreement that such a liability should only be imposed in the
same instances in which the actual carrier was empowered
to unload, destroy or render innocuous the goods, i.e. when
the goods were handed over by the shipper directly to the
actual carrier, and the shipper had not given the actual carrier
the information as required by paragraph 1.

13. The Committee was further agreed that, even in cases
where the shipper had not given the information required by
paragraph 1 of article 13, it was reasonable both to exclude
the power of contracting carriers and actual carriers to un-
load, destroy or render innocuous dangerous goods, and to
exclude the Hability of the shipper who had shipped dangerous
goods, in each of the following circumstances:

(a) TIf, at the time the goods were handed over by the
shipper to the contracting carrier or actual carrer, such car-
rier independently had knowledge of the dangerous character
of the goods; and

(b) 1f, where goods were not handed over by the shipper
to a contracting carrier or actual carrier but were otherwise
taken in charge by a contracting carrier or actunal carrier,
such carrier, at the time he took charge of the goods, had
knowledge of the danperous character of the goods.

The Committee decided that paragraph 2 should be redrafted
to accord with these decisions.

14, The proposals noted in paragraphs 9 (5} and 9 (¢)
were supported on the ground that the proposed maodifications
would harmonize the langnage of paragraph 2 with the cor-
responding langnage of paragraph 1, It was observed that,
while paragraph I obliged the shipper to “inform the carrier
of the nature of the goods and indicate, if necessary, the char-
acter of the danger and the precautions to be taken”, the ab-
sence of the information which empowered the carrier under
the first sentence of paragraph 2 to unload, destroy or render
innocuous the goods, and made the shipper liable under the
second sentence of paragraph 2, was defined in paragraph 2
in terms of the goods having been taken in charge by the
carrier “withowr knowledge of their nature and character”.
There was wide agreement that a harmonization of the lan-
guage of paragraphs 1 and 2 was desirable.

15. The proposal to delete the words “directly or imdi-
rectly” was supported on the grounds that these words were
unnecessary, in that their deletion would not alter the mean-
ing of the sentence in which they appeared. After deliberation,
the Committee decided to adopt this proposal.

16. The Commitice adopted the following text:

“2. Where the shipper hands over dangerous goods to
the carrier or an actuzl carrier, as the case may be, the
shipper shall inform him of the dangerous character of the
goods and, if necessary, the precautions to be taken. If the
shipper fails to do so and such carrier or actual carrier
does not otherwise have knowledge of their dangerous char-
acter, ’

“(q) the shipper shall be liable to the carcier and any
actua! carrier for all loss resulting from the shipment of
such goods, and

“(p) the goods may at any time be unloaded, destroyed
ot rendered innocuous, as the circumstances may require,
without payment of compensation,

“3, The provisions of paragraph 2 of this article may
not be invoked by any person if during the carriage he has
taken the goods in his charge with knowledge of their dan-
gerous character.”

Avriicle 13, paragraph 3

“3, Nevertheless, if such dangerous goods, shipped with
knowledge of their nature and character, become a danger

to the ship or cargo, they may in like mansner be unloaded,
destroved or rendered innocuous by the carrier, as the
circumstances may require, without payment of compensa-
tion by him except with respect to genera] average, if any.”

17. It was observed that this paragraph might produce an
unfair result in the following case: although a shipper gave
a carrier to whom he handed over the goods the information
required by paragraph 1 of this article, the carrier might
nevertheless be negligent in handling the goods, with the
result that they became an actual danger to the ship or cargo,
and therefore had to be uvnloaded, destroved or rendered in-
nocuons, It was unfair to exclude the paymsnt of compensa-
tion by the carrier to the shipper in such a case. It was stated,
inn reply, that such a negligent carrier would have to pay
compensation under the liability provisions of article 5.

18. It was also observed that, in giving effect to the modi-
fications to paragraphs I and 2 adopted by the Committee,
account should be taken in relation to this paragraph of the
case where a shipper gave a cagrier to whom he handed over
the goods the information required by paragraph 1 of this
article, but that carrier fajled to convey this information to
2 second carrier to whom he handed over the goods. If as a
result of this failore to convey the information the goods be-
came an actual danger to the ship or cargo while in the
charge of the second carrier, and therefore had to be unloaded,
destroyed or rendered innocuous by such second carrier it was
unclear whether the shipper had a right of action against either
carrier. It was observed, on the other hand, that the handing
over of the goods by the first carrier to the second carrier,
without conveying the information, would constitute negligence
on the part of the first carrier, and that the first cartier would
therefore be liable under the provisions of article 5.

19.  After deliberation, the Committee decided to redraft
the paragraph in the light of the modifications adopted in re-
lation to paragraphs 1 and 2, to specify in the paragraph that
the exclusion of liability under the paragraph was subject to
the operation of the liability provisions of article 5 of the
Convention, and to renumber it as paragraph 4.

20. The Committee adopted the following text:

“4, 1If, in cases where the provisions of paragraph 2,
subparagraph (b) of this article do not apply or may not
be invoked, dangerous goods become an actpal danger to
life or property, they may be unloaded, destroyed or ren-
dered innocuous, as the circumstances may reguire, without
payment of compensation except where there is an obliga-
tion to contribute in general average or where the carrier
is liable in accordance with the provisions of article 5.

ARTICLE 14

Ariicle 14, paragraphs | and 2
"“PART 1V, TRANSPORT DOCUMENTS
“Article 14, Issue of bill of lading

“I. When the goods are received in the charge of the
contracting carrier or the actual carrier, the contracting car-
rier shall, on demand of the shipper, issue to the shipper
a bill of lading showing among other things the particulars
referred to in article 15,

“2. The bill of lading may be signed by a person having
authority from the contracting carrier. A bill of lading signed
by the master of the ship carrying the goods shall be deemed
to have been signed on behalf of the contracting carrier.”
1, After deliberation, the Committee adopted the sub-

stance of paragraphs 1 and 2 subject to any drafting changes
that may be required to barmonize the paragraphs with the
language of other articles adopted by the Committee.

2. On the recommendation of the Working Group, the
Committee decided to include as 3 mew paragraph 3 material
drawn from the original text of article 15, subparagraph 1 (),
i.e. that the signature on the bill of lading “may be in hand-
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writing, printed in facsimiie, perforated, stamped, in symbols,
or made by any other mechanical or electronic means”, if not
inconsistent with the law of the country where the bill of
Iading was issued.

3, Afier deliberation, the Committee adopted the follow-
ing text:
“BART 1V,

“Article 14.

TRANSPORT DOCUMENTS
Isswe of bill of lading

“I, When the goods are received in the charge of the
carrier or the actual carrier, the carrier shall, on demand
of the shipper, issue to the shipper a bill of lading.

“2. The bill of lading may be signed by 2 person having
authority from the carrier. A bill of lading sighed by the
master of the ship carrying the goods shall be deemed
to have been signed on behalf of the carrier.

“3, The signature on the bill of lading may be in hand-
wriling, printed in facsimile, perforated, stamped, in sym-
bols, or made by any other mechanical or electronic means,
if not inconsistent with the law of the country where the
bill of lading is issued.”

ARTICLE 15
Article 15, paragraph 1 {introductory language}
“Article 15. Countents of bill of lading

“j. The bill of lading shall set forth among other things
the following particulars:”

1. After deliberation, the Committee decided to retain the
present wording of the introductory language for paragraph 1.

2. The Committee noted that neither the Brussels Con-
vention of 1924 nor article 15, paragraph 1, of the draft
convention prohibited the preservation, by means of electronic
or automatic data processing systems, of the list of particulars
required under that paragraph to be included in bills of lading.

3. One representative noted his reservation in respect of
the list of particulars that, under the paragraph, had to appear
on a bill of lading and stated that content of bills of lading
should be left for determination to commercial practice.

Article 15, paragraph 1, subparagraph (a)

“{a} The general nature of the goods, the leading marks
necessary for identification of the goods, the number of
packages or pieces, and the weight of the geods or their
quantily otherwise expressed, all such particulars as furn-
ished by the shipper;"

4. The Committee considered the desirability of retaining
the requirement in subparagraph (a) that the carrier set forth
in the bill of lading both the number of packages or pieces
and the weight of the goods, as furnished by the shipper.

5. The view was expressed that carriers should only be
required to incinde in bills of lading either the number of
packages or pieces or the weight of the goods. Carriers often
could not reasomably check the weight of the goods and, in
such cases, would be forced to note on the bill of lading their
reservation pursuant to article 16 paragraph 1. A reservation
concerning the weight of the goods noted or the bill of lading
might render that bill of lading “unclean” for decumentary
credit purposes.

6. It was stated in reply, however, that both the pumber
and the weight of the goods covered by a bill of lading were
important items of information for halders of the bill of
lading and for financing banks. It was also stated that, under
the Uniforms Customs and Practice for Documentary Credits
{1974 version) of the International Chamber of Commetrce,
a “general unknown” clause would not make a bill of lading
“upclean” for the purposes of financing.

7. Tt was observed that weight was one of the dpal criteria
adopted by the Committee for the formutation of the monetary
limit of carrier liability in article 6. A mandatory statement of
the weight of the goods in the bill of lading would be useful
in the event that it became necessary to determine the Ilimit of
carrier liability for loss of or damage to the goods.

8. After deliberation, the Committee decided to retain sub-
paragraph (a) of paragraph 1.

Article 15, paragraph 1, subparagraph (b)
‘“‘(d) The apparent condition of the goods;”

9. The Committee considered the desirability of adding the
phrase “or their packaging” at the end of subparagraph (b},
in order to clarify that in the case of packaged goods the car-
rier was only obligated to note the apparent condition of the
packaging. -

10. The Committee noted that under the definition of
“goods” in article 1, paragraph 4, the term “goods™ also covered
the packaging of the goods, and decided that for this reason
addition of the phrase “or their packaging” to the language
of subparagraph (f) was not necessary.

11, The suggestion was made that subparagraph {5} should
only call for a notation if the goods or their packaging were
not in an apparent good condition in view of the fact that
article 16, paragraph 2 provided that the goods were presumed
to have been in apparent good condition if the apparent con-
dition of the goods was not noted on the bill of Jading.

12, The Committee was of the view that subparagraph
(4}, requiring that the bill of lading should indicate the ap-
parent condition of the goods should be retained in its present
wording. Tn this connexion, the Committee noted that the
Brussels Convention of 1924 set forth the same requirsment
and that this had not caused any problems in practice,

Article 15, paragraph 1, subparagraph (c) to (g}
“(.c) The name and principal place of business of the
carrier;
“(dy The pame of the shipper;
“{e} The consignee if named by the shipper;

“{(f) The port of loading under the contract of carriage
and the date on which the goods were taken over by the
carrier at the port of loading;

“{g) The port of discharge under the comtract of car-
riage;”
13. After deliberation, the Committee decided to retain

the present wording of subparagraphs (¢}, (d), (&), (f} and
{g) of paragraph 1,

Article 15, paragraph I, subparagraph (h)
“(hy The number of originals of the bill of lading”

I14. The Committee decided to retain subparagraph (h),
but to clarify that the number of originals of the bill of lading
should be mentioned in the bill of lading only if there was
more than one original.

15, The Committee adopted the following text:

“¢{h) The number of originals of the bill of lading, if
more than one;”

Article 15, paragraph 1, subparagraph (i}
“(i) The place of issuance of the bil} of lading;”
16. After deliberation, the Committee decided to retain
the present wording of subparagraph (i).
Avrticle 15, paragraph 1, subparagraph (i}

“{j) The signature of the carrier or a person acting on
his behalf; the signature may be in handwriting, printed in
facsimile, perforated, stamped, in symbols, or made by amy
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other mechanical or electronic means, if the law of the
country where the bill of lading is issued so permits;”

17. ‘The Committee noted that in a number of couniries
there had not vet been any legislative or judicial pronounce-
ments regarding signature of documents by mechanical or
electronic means. It therefore decided to retain the substance
of subparagraph (§), but to clarify the meaning of the conchud-
ing phrase by redrafting it to read ... not inconsistent with
the law of the country where the bill of lading is issved.” The
Committee also decided to place the langnage indicating the
permissible methods of signature in a2 new paragraph 3 of
article 14.

18. The Committee adopted the following text:

“(j3 The signature of the carrier or a person acting on
his behalf;"

Ariicle 15, paragraph 1, subparagraph (k} and (1)

“(k} The freight to the extent payabie by the consignee
or other indication that freight is payable by him; and

“(1y The statement referred to in paragraph 3 of ar-
ticle 23

19. After deliberation, the Committee decided to retain
the present werding of subparagraphs (k) and (I) of para-
graph 1,

20. One representative reserved his position in respect of
subparagraph {i}.

Consideration of proposed additions io the list of required
parsiculars in article 15, paragraph 1

(a) Carriage of the goods on deck

21. Consideration was given to the desirability of requiring
that the bill of lading contain an appropriate indication when-
ever the carrier was authorized to carry the goods on deck.
It was noted that, for economic and financial reasons, know-
ledge of the fact that the goods would be carried on deck was
of great importance for shippers and consignees.

22. Tt was observed that at the time the carrier took charge
of the goods, particularly if the poods were in containers that
could be carried either on deck or below deck, he may not
vet know whether the goods would be carried on deck.

23. The Committee was of the view that the bill of lading
should bear an appropriate notation whenever the carrier
was authorized to carry the goods on deck, and decided io
amend paragraph 1 accordingly.

24. The Commiitee adopted the following new subpara-
graph {m);

“(m} The statement, if applicable, that the goods shafl
or may be carried on deck.”

{b} Carriage of the goods in containers

25. The Committee considered a suggestion that article 15,
paragraph 1, should require that the bill of lading contain an
indication if the goods were to be carried in containers.

26. ‘The Commitiee did not retain this suggestion, on the
grounds that under the definition of “poods” in arnticle 1,
paragraph 4, it was clear that the term “"goods” also encom-
passed the container or similar article of transport in which the
goods were consolidated.

Article 15, paragraph 2

“2,  After the goods are loaded on board, if the shipper
so demands, the carrier shall issue to the shipper a ‘shipped’
bill of lading which, ir addition to the particulars required
under paragraph 1 of this article shall state that the goods
are on board a named ship or ships, and the date or dates
of loading. If the carrier has previously issued to the shipper
a bill of lading or other docwmment of title with respect to
any of such goods, on request of the carrier, the shipper

shall surrender such document in exchange for the ‘shipped’
bill of lading, The carrier may amend zny previcusly issued
document in order t¢ meet the shipper's demand for &
‘shipped’ bill of lading if, as ameaded, such document in-
cludes all the information required to be contajned in a
‘shipped” bill of lading."

27, After deliberation, the Committee decided to retain
the present wording of paragraph 2.

Article 15, paragraph 3

“3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
validity of the bill of lading.”

28. The Commitiee considered paragraph 3 in comnesion
with the following issues:

(a) The question whether paragraph 3 should be deleted;

{6) The desirability of selecting from the particulars re.
quired under article 15, paragraph 1, the particulars that were
necessary for the transport document to be considered as a
bill of lading;

{¢} The question of sanctions for the omission of one or
more particulars required under article 15, paragraph 1.

29. In support of the deletion of paragraph 3, it was stated
that the legal validity of z particular transport document as
a bill of lading should be left to the applicable national law.
Further, the question whether 2 given transport document was
ecanomically acceptable was one of international commercial
practice. After deliberation, the Committee decided to retain
the substance of paragraph 3, on the ground that it served
the useful purpose of clarifying that a bill of lading was not
necessarily invalid as such for the sole reason that it did not
contain all the particulars required under article 15, para-
graph 1.

30. The Committee considered the desirabilify of identify-
ing among the particulars tequired under article 15, para-
graph 1, those elements that necessarily had to be included in
2 document for that document to be considered as a bill of
lading. ft was recalled that this question had been the subject
of lengthy discussions in the UNCITRAL Working Group on
Internationat Shipping Legislation and that the Working Group
had adopted the present wording of paragraph 3, because no
consensus had been reached as to what those elements should
be. After deliberation, the Committee decided against specify-
ing in paragraph 3 those mandatory elements.

31. The Committee decided to add to paragraph 3 a pro-
vision which would clarify that the omission of one or more
required particalars in a bill of lading had no effect on the
validity of the bill of lading, provided that the document, as
to its pavticulars, fell within the definition of the term *“bill
of lading” laid down in article 1, paragraph 6, of the draft
convention.

32. The Committec considered a proposal to impose as the
sanction for omitting from a bill of lading one or more re-
quired particulars the removat of the limitation on the lability
of carriers provided in article 6. The Committee did not adopt
this proposal, on the grounds that such a sanpction would be
too harsh in that it did not differentiate among the particulars
that might have been omitied and that, in any event, the
proposal represented a considerable depariure from the system
of limiting the lability of carriers established under articles 6
and 8.

33, The Committee adopted the following text:

“3. The absence in the bili of lading of one or more
particutars referred to in this article shall not affect the
legal character of the document as a bill of lading provided
that it nevertheless meets the requirements set out in para-
graph 6 of article 1."
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ARTICLE 16
Article 16, paragraph 1

“Article 16. Bills of lading: vreservations
and evidentiary effect :

“1. M the bill of lading contains pariiculars concerning
the general nature, leading marks, number of packages or
pieces, weight or quantity of the goods which the carrier
or other person isssing the bill of lading on his behalf
knows or has reasonable gronnds to suspect do not accurately
represent the goods actually taken over or, where a ‘shipped’
biil of lading is issved, loaded, or if he had no reasonable
means of checking such particulars, the carrier or such other
person shall make special note of these grounds or in-
accuracies. or of the absence of reasonable means of
checking.”

1. The Committee considered:

{a} TThe desirabjlity of retaining the requirement that the
carrier “make special note” on the bill of lading of the grounds
for knowing or suspecting that certain particulars on the bill
of lading did not accurately describe the goods or the absence
of reasonable means of checking these particulars; and

(&) The question whether “reasonable means of checking”
required that the carrier open sealed containers in order to
check on the particulars of the goods therein contained.

2. It was proposed that the requirement in paragraph |
of article 14, that the carrier “make special note” on the biil
of lading of the grounds for knowing or suspecting that certain
particulars on the bill of lading did not accurately describe
the goods or of the absence of reasonable means of checking
these particulars, should be replaced by a provision under
which the carrier only had to nofe his reservation on the bill
of lading in such cases, withouf being obliged to describe the
grounds on which the reservation was based, Under a similar
proposal, the carrier would be able to note his reservation on
the bili of lading and then detail the grounds therefore on a
separate document. The following reasons were advanced in
support of the above proposals to amend paragraph I:

(a) The requirement to “make special note” of the grounds
for reservations on the bill of lading was conirary to the
present practice, would be onerous for carriers and woold
slow down considerably the process of loading;

{bY The servanis and agents of carriers who tock charge
of the goods lacked both the time and the requisite expertise
to describe the reasons for reservations in a lepally sufficient
manner;

(¢} The requirement to describe in detail the grounds for
reservations on bills of iading would result in frequent litigation.

3. Tt was stated in reply, however, that the requirement in
parsgraph 1 that, for a reservation to have legal effect, the
bitl of lading must specify the grounds for the reservation,
should be retained for the following reasons:

{2) The present text of paragraph 1 was designed to protect
consignees and other third parties from frequent, unfounded
reservations that could be printed on bills of lading to the effect
that the particulars given on the bill could not reasonably be
checked;

(b) The requirement could be met in practice by a stamp
on the bilt of iading setting out in brief the reasons for the
reservation:

{c¢) The requirement served to safeguard the commercial
value of bills of lading by ensuring that the goods would be
described accurately.

4, After deliberation, the Committee decided to retain the
provision in paragraph 1 which required that, for a reservation
to be given legal effect, the bill of lading must set forth not
only a mention of the reservation but alse the grounds for
the particolar reservation.

5. Consideration was given to a suggestion that paragraph 1
should make it clear that, while a carrier issuing a bill of
lading had the right to enter on the bill of lading reservations
authorized under that paragraph, a carrier was not obli-
gated to enter such reservations. Tt was noted that whether
paragraph 1 provided that carriers “shall” or “may” make
special note of their reservations was of little practical sig-
nificance in the light of article 16, paragraph 3, which es-
tablished that, ia relation to third parties acting in good faith,
carriers were bound by the description of the goods on the
bill of fading and could only rely on reservations that were
permitted under paragraph I of that article and which the
carriers had in fact appropriately entered on the bill of lading.
The Committee decided to tetain in paragraph ! the require-
ment that carriers “shall” make special note of reservations, in
order {o emphasize that carriers should enter ail reservations

on the bill of lading that were authorized under paragraph 1
of article 16.

6. The Committee considered the desirability of adding a
provision fo paragraph !, clarifying that “reasonable means
of checking” did not call for the opening of sealed containers.
After deliberation, the Committee decided not to add such
a provision to paragraph i, on the grounds that the present
text, requiring only reasonable means of checking, was adeguate
to cover the special case of sealed containers, and that a
contrario argument might result fromm mentioning specifically
in paragraph 1 the case of sealed containers but not other
cases, e.g. the frequent case where the weight of the goods
conld not be checked within a reasonable time,

7. The Committee noted, howaver, that “reasonable means
of checking” did not require that sealed containers be opened
so that the particulars of the goods in the containers could
be checked.

8. The Committee adopted the following fext:

“Article 16, Bills of lading: reservations
and evidentiary effect

“1, I the bill of lading contains particulars concerning
the general nafuvre, leading marks, number of packages or
pieces, weight or quartity of the goods which the carrier
or other person issuing the bill of lading on his behalf
knows or has reasonable grounds to suspect do not accurately
represent the goods actually taken over or, where a ‘shipped’
bill of lading is issued, loaded, or if he had no reasonable
means of checking such particulars, the carrier or such
other person shall insert in the bill of lading & reservation
specifying these inaccuracies, grounds of suspicion or the
ahsence of reasonable means of checking.”

Article 16, paragraph 2

“2, When the carrier or other person issuing the bill
of lading on his behalf fails to note on the bill of lading
the apparent condition of the goods, he is deemed to have
noted on the bili of lading that the goods were in apparent
good condition.”

9, After deliberation, the Committee decided to retain the
present wording of paragraph 2.

Article 16, paragraph 3

“3, Except for particulars in respect of which and to
the extent to which a reservation permitted under para-
graph 1 of this article has been entered:

“{g} ‘Fhe bill of lading shait be prima facie evidence
of the taking over or, where a ‘shipped’ bill of lading is
issued, loading, by the carrier of the goods as described
in the bill of lading; and

“{b) Proof to the contrary by the carrier shall not be
admissible when the bill of lading has been transferred to
a third party, including any consignee, who in good faith
has acted in teliance on the description of the goods therein.”
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10. The Committee considered a suggestion that the phrase
“including any consignee" appearing in subparagraph (b) was
unnecessary and should be deleted. The Committee, however,
decided to retain this phrase on the ground that in some
national legal systems it was doubtful whether a consignes
would be considered as a third party transferee of the bill
of lading,

11. Consideration was given to the desirability of adding
a provision to subparagraph (&) of paragraph 3, restricting
the circumstances under which the carrier would be able to
rely on a reservation he had noted on the bill of lading based
on reasonable grounds for suspecting the accuracy of a par-
ticular contained in the bill of lading. It was proposed that
the carrier should not be permitted to rely on such a reser-
vation in cases where, by utilizing the available, reasonable
means of checking, he could have ascertained that the par-
ticular referred to was in fact inaccurate, It was stated that
this provision was designed to ensure that carriers always em-
ployed the available, reasonable means for checking the goods
and thus to accord protection to third parties who would be
relying in good faith on the description of the goods in the
bill of lading.

12. After deliberation, the Committee decided not to adopt
the above-mentioned proposal on the ground that paragraph 1
already required the carrier to utilize all the reasonable means
of checking that were available to him and that third parties
would have great difficulty in proving what the carrier “ought
to have known”, had he made use of the reasonable means
of checking the goods.

13. The Committee decided to retain the existing wording
of paragraph 3,

Article 16, paragraph 4

"4. A bill of lading which does not, as provided in para-
graph 1, subparagraph (k) of article 15, set forth the freight
or otherwise indicate that freight shall be payable by the
consignee, shall be prima facie evidence that no freight is
payable by the consignee. However, proof to the contrary
by the carrier shall not be admissible when the bill of lading
has been transferred to a third party, including any con-
signee, who in good faith has acted in reliance on the
absence in the bill of lading of any such indication.”

14, Consideration was given to the question whether para-
graph 4, setting forth the lega] consequences if the bill of
lading did not indicate that freight would be payable by the
consignee upon the delivery of the goods, should be retained.

15, The view was expressed that paragraph 4 shounld be
deleted, since it was usual to provide in contracts for the
carriage of goods by sea that the freight or part of the freight
was payable only when the transpoert of the goods was com-
pleted. According to another view, paragraph 4 should be
retained on the grounds that jt accorded necessary protection
to consignees and other third parties from the imposition of
freight charges pavable by them without this having been in-
dicated on the bill of lading.

16, After deliberation, the Committee was agreed that the
substance of paragraph 4 of article 16 should be retained.

17. The Committee considered a proposal to extend the
scope of paragraph 4 to cover also the legal consequences if
the bill of lading did not indicate that demurrage incurred at
the port of loading shall be payable by the consignee. Tt was
stated that demurrage should be treated in the same manner
as freight charges and that consignees therefore should only
be liable for the payment of demurrage if the bill of lading
contained an indication to this effect.

18. According to another view, paragraph 4 should not be
expanded to cover demurrage, because such modification of
the paragraph would lead to delay in the issuance of biils
of lading as carriers would not issue them until they ascertained

whether demurrage had or had not been incurred at the port
of loading,

19. After deliberation, the Committee decided to extend
the scope of paragraph 4 so as to cover the legal consequenges
of a failure to note on the bill of lading that either freight
or demurrage was payable by the consignee.

20. The Committee adopted the following text:

“4. A bill of lading which does not, as provided in para-
graph 1, subparagraph (k) of article 15, set forth the
freight or otherwise indicate that freight shall be payable
by the consignee or does not set forth demurrage incurred
at the port of loading payable by the consignee, shall be
prima facie evidence that no freight or such demurrage is
payable by him. However, proof to the contrary by the
carrier shall not be admissible when the bill of lading has
been transferred to a third party, including any consignee,
who in good faith has acted in reliance on the abssnce in
the bill of lading of any such indication.”

ARTICLE 17

Article 17, paragraph 1
“drticle 17. Guarantees by the shipper

“1. The shipper shall be deemed to have guaranteed to
the carrier the accuracy of particulars telating to the gen-
eral natare of the goods, their marks, number, weight and
quantity as furnished by him for insertion in the bill of
lading. The shipper shall indemnify the carrier against all
loss, damage or expense resnlting from inaccuracies of such
particulars. The shipper shall remain lizble even if the bill
of lading has been transferred by him. The right of the
carrier to such indemnity shall in no way limit his liability
under the contract of carriage to any person other than the
shipper.”

1. The Committee adopted the text of this article, subject
to the replacement of the words “inaccuracies of such par-
ticulars” appearing in the second sentence by the words “in-
accuracies in such particulars”, and subject to drafting changes
required to harmonize its language with the language adopted
in other articles.

2. The Committee adopted the following text:
“drticle 17.  Guarantees by the shipper

“1. The shipper shall be deemed to have guaranteed to
the carrier the accuracy of particulars relating to the general
nature of the poods, their marks, number, weight and
quantity as furnished by him for insertion in the bill of
lading. The shipper shall indemnify the carrier against all
loss resulting from inaccuracies in such particulars. The
shipper shall remain liable even if the bill of lading has
been transferred by him. The right of the carrier to such
indemnity shall in no way limit his liability under the con-
tract of carriage to any person other than the shipper.”

Arricle {7, paragraphs 2, 3 and 4

“2.  Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against loss,
damage or expense resulting from the issuance of the bill
of lading by the carrier, or a person acting on his behalf,
without entering a reservation relating to particufars furn-
ished by the shipper for insertion in the bill of lading, or
ta the apparent condition of the goods, shall be void and of
no effect as against any third party, including any consipnee,
to whom the bill of lading has been transferred.

“3, Such letter of guarantee or agreement shall be valid
as against the shipper uniess the carrier or the person acting
on his behalf, by omitting the reservation referred to in
paragraph 2 of this article, intends to defraud a third party,
including any consignee, who acts in reliance on the descrip-
tion of the goods in the bill of lading. If in such a case, the
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reservation omitted refates to particulars furnished by the
shipper for insertion in the bill of lading, the carrier shall
have no right of indemnpity from the shipper pursuant to
paragraph 1 of this article.

"4, In the case referred to in paragraph 3 of this article
the carrier shall be liable, without the benefit of the limita-
tion of liability provided for in this Convention, for any
toss, damage or expense incurred by a third party, inclod-
ing a consignee, who has acted in reliance on the description
of the goods in the bill of lading issued.”

3. The Committee considered a proposal
graphs 2, 3 and 4 be deleted.

4. The deletion of these paragraphs was supported for the
following reasons:

that para-

{a) The retention of these paragraphs would result in an
increase in the number of unclean bills of lading issued by
carriers. Under the present law 2 carrier could, in reliance on
a letter of gusrantee given by the shipper, omit & reservation
from a bill of lading if there was a minor discrepancy between
the goods and the particulars relating to the goods supplied
by the shipper. If, however, uncertainty was created as fo the
validity of letters of gnarantee, the carrier would always enter
& reservation in such cases. The bill of lading would then not
be accepted by a bank under a documentary letter of credit.

{b) 'The issue of a clean bill of lading by the carrier In
return for a letter of guarantes given by the shipper was an
arrangement always initiated by the shipper for fhe shipper’s
benefit. Where the issue of a clean bill of lading in these
circumstances constituted a fravd, the party mainly respon-
sible for, and profiting from, the frand would be the shipper.
However, by invalidating the letter of guarantee in the case
of fraud the shipper would be placed in a2 befter position than
the carrier.

() In seeking to regulate arrangements between shippers
and carriers concerning the issue of clean bills of lading by
carriers, the Convention would exeed its proper scope. Such
arrangements were zlways subject to the applicable national
Iaw, which would control possible abuses resulting from such
arrangements. It was noted in this connexion that a number
of national laws in fact regulated such arrangements.

{d) Paragraphs 2, 3 and 4 of the draft Convention would
in some measure confer international recognition on & practice
which was capable of abuse, and would conflict with the pro-
visions of national laws which currently checked possible
abuses.

5. The retention of these paragraphs was supported on
the following grounds:

(a) The provisions of paragraph 2 only iovalidated clean
bills of lading issued in reliance on letters of guarantee when
the carrier, by omitting a reservation, intended to defrand a
third party. To the limited extent that they interferred with
current law and practice, the provisions were desirable.

{b) Some national laws already had provisions similar to
those contained in paragraphs 2, 3 and 4. Such provisions had
not resulted in carriers frequently issuing wunclean bills of
lading., The fear expressed that the provisions in these para-
graphs would result in an increase in the number of unclean
bills of lading being issued was therefore unfounded.

(¢} Other provisions of the draft Convention regulated
relations between carrier and shipper, There was therefore no
good reason for the view that regulation of arrangements be-
tween the shipper and the carrier for the issue of clean bills
of lading fell outside the scope of the draft Convention,

{d) Leaving the issue to be regulated by the applicable
national law would not resolve the difficuity frequently en-
countered as to which national law was applicable. Further,
the provisions of national laws appeared to differ, and it was

therefore desirabie to unify them through provisions in the
Convention,

6. After deliberation, the Committee decided to retain these
paragraphs.»

7. The Committee adopted the foilowing texts:

“2, Any letter of guarantee or agreement by which the
shipper undertakes to indemnify the carrier against loss result-
ing from the issuance of the bill of lading by the carrier,
or a person acting on his behalf, without entering a reser-
vation relating to particulars furnished by the shipper for
insertion in the bill of Jading, or to the apparent condition
of the goods, shail be void and of no effect as against any
third party, including any consignee, to whom the bill of
lading has been transferred.

“3. Such letter of guarantee or agreement shall be valid
as against the shipper vnless the carrier or the person acting
on his beha!f, by omitting the reservation referred to in
paragraph 2 of this article, intends to defraud a third party,
including any consignee, who acis in refiance on the descrip-
tion of the goods in the bill of lading. If in the latter case,
the reservation omitted relates to particulars furnished by
the shipper for insertion in the bill of lading, the carrier
shall have no right of indemnity from the shipper pursirant
to paragraph 1 of this article.

“4, In the case of intended frand referred fo in para-
graph 3 of this article the carrier shall be lable, without
the benefit of the limitation of liability provided for in this
Convention, for any loss incurred by a third party, tachuding
& consignee, who has acted in reliance on the description
of the goods in the bill of Iading issued.”

ARTICLE I8

“Article 18. Documents other than bills of lading

“When a carrier issses a document other than a bill of
lading to evidence a contract of carriage, such a document
shall be prima facie evidence of the taking over by the
carrier of the goods as therein described.”

1. The Committee considered the following proposals:

{a)} That the existing text of the article should be repiaced
by the following:

“When g carrier issues a document other than a bill of
lading 1o evidence a contract of carriage and receip! or
acceptanice of the goods, such a document shall be prima
facie evidence of the taking over by the carrier of the goods
as lherein described.”

(b) That the existing text of the article should be replaced
by the foliowing:

“When a carrier issues a document other than a bill of
lading by request of the shipper, such document shall be
prima facie evidence of the taking over by the carrier of
the goods as therein described.”

{¢) That the article shouid be suppiemented by provisions
regulating the following issues in relation to documents other
than bills of lading:

{i) The obligation of the carrier to deliver at the port of
destination;

(ii) The retention by the shipper of a right of disposal of
the goods before they have reached the port of desti-
nation;

{iii}y The effect of a reference in the document to other
conditions governing the carriage of the goods.

2. The proposal noted in paragraph 1 {a) above was sup-
ported on the ground that the conclusion of a contract of

P Delegations supporting the deletion of these T%aragrnphs
formed & sizable nunority within the Committee. The delega-
tions of Japan and a number of other delegations reserved
their position in respect of article 17, paras. 2, 3 and 4.
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carriage frequently occurred prior ta the time the carrier took
over the goads which were the subject of that contract. The
issuance of a document other than a bili of iading evidencing
a contract of carriage should therefore not be treated, as it
was under the present article, as evidence of the taking over
of the goods as described in the document. The proposed text,
on the other hand, only made a document prima facie evidence
of the taking over of the goods as described in the document
by the carrier when the carrier had issued a document to
evidence both the contract of carriage, and receipt or acceptance
of the goods.

3. The retention of the present text was supported on the
ground that in many cases the conclusion of the contract and
the taking over of the goods by the- carrier occurred at the
same time. If the carrier had not taken over the goods when
the document evidencing the contract was issued, it was open
to the carrier under the present lext to prove that in fact he
had not taken over the goods as described in the document,
since the present text only created a rebutfable presumption.
Furthermore, the proposed text treated a document evidencing
receipt or acceptance of the goods as prirma facie evidence of
the taking over of the goods as therein described. Since receipt
or acceptance amounted to taking over, the creation of =
presumption as to taking over was unnecessary if the document
itself evidenced receipt or acceptance.

4. In regard to the proposal noted in paragraph 1 (&)
above, it was noted that the proposed text restricted the opera-
tion of the presumption of taking over to the case where the
document evidencing the contract of carriage had been issued
“by request of the shipper”. There was wide agreement that
such a restriction was undesirabie, as such documents were
frequently issued by carriers independently of reguests by
shippers.

5. The proposal noted at paragraph 1 (¢) above was sup-
ported on the ground that there was an increased use of docu-
ments other than bills of lading evidencing contracts of ocean
carriage, and that regulation in the draft convention of some
of the principal rights and obligations of carrier and shipper
under such documents was desirable. The proposal was opposed
on the ground that adequate regulation of such rights and
obligations would require detailed provisions, and that such
detailed provisions fell outside the proper scope of the con-
vention.

6. After deliberation, the Cominittee did not adopt any of
the proposals noted in paragraph 1, and retained the existing
text of the article.

ARTICLE 19
Article 19, puragraph |
YBART V. CLAIMS AND ACTIONS
“Article 19.  Notice of lass, damage or delay

“1. Unless notice of loss or damage, specifying the gen-
eral nature of such loss or damage, be given in writing by
the consignee to the carrier not later than at the time the
goods are handed over to the consignee, such handing over
shall be prima facie evidence of the delivery of the goods by
the carrier in good condition and as described in the docu-
ment of transport, if any.”

1. The Committee considered the folowing proposals:

(a) ‘That the word “specifving” should be deleted and re-
placed by the word “or”.

{p) That the words “or such other person authorized to
receive the goods” be added immediately after the word “con-
signee” in each of the two instances that the word appeared in
the paragraph.

(¢) That the words “or his servants or agents” should be
added after the word “carrier”.

{(d) That the words *, or in case of such notice being
given orally, unless a written confirmation is given to the car-

rier within 24 hours after the oral notice,” be added before
the words “such handing over shall be™.

{e} That the words *in writing” should be deleted.

2. In support of the proposal noted in paragraph 1 (a)
above, it was observed that the inclusion of the word “specify-
ing” resulted in an obligation on the consignee to give, in
addition to notice of loss or damage, a detailed description of
the general nature of the loss or damage. Since this obligation
placed an unnecessary burden on the consignee, it would be
preferable fo delete “specifying”, and make the giving of such
a detailed description optional. There was general agreement,
however, that the specification of the general nature of the
loss or damage was not too heavy a burden for the consignee,
and was necessary to give the carrier notice of the nature of
a possible claim against him. After deliberation, the Committee
did not adopt this proposal.

3. In support of the proposal noted in paragraph 1 (&)
above, it was observed that consipnees would frequently re-
ceive delivery of goods through persons authorized to receive
the goods on their behalf. It was therefore desirable to em-
power such other persons to give notice of loss or damage
when goods were received by them. The propesal was opposed
on the ground that the proposed addition would result in a
requirement that, in order to avoid the operation of the pre-
sumption created by the second part of the paragraph, the
person authorized to receive the goods must give notice not
later than the time he received the goods. Such a requirement
waould be unfair to the coasignee, since in many cases the con-
signee alone could detect the loss or damage and specify its
general nature. It was also stated that, since under article 4,
paragraph 3, “consignee” included the servants, agents, or
other persons acting pursuant to the instructions of the con-
signee, the proposed addition was unnecessary. After delibera-
tion, the Committee decided not to adopt this proposal.

4, In support of the proposal noted in paragraph 1 (c)
above, it was observed that it would be of advantage to the
consignee if he were empowered to give notice either to the
carrier or to his servants or agents. The proposal was opposed
on the ground that it would create great practical difficulty
for the carrer if notice conid be given to any of his servanis
or agents. It was noted, in this connexion, that the applicable
law and practice would specify that notice could validly be
given to the catrier through certain categories of servants
or agents, After deliberation, the Commitiee decided not to
adopt this proposal.

5. It was stated in supporl of the proposal noted in para-
graph 1 (d) above, that although for the sake of certainty an
immediate, written notice of loss or damage was preferable,
written notice by the consignee within 24 hours after the goods
were handed over to him would be acceptable provided the
consignee was required to give immediately an oral notice of
the loss or damage. The proposal was opposed on the ground
that requiring immediate oral notice would lead to uncertainty
and litigation since, frequently, consignees would allege and
carriers would deny that immedijate oral notice of the loss or
damage had been given. It was noted that article 19, para-
graph 1, was not & time-bar and only included a rebuitable
presumplion as to the apparent condition of the goods upon
their delivery. After deliberation, the Committee decided not
to adopt this proposal.

6. The proposal to delefe the words “in writing” was sup-
ported on the ground that the consignee could see whether
loss or damage had been caused 1o the goods only aflter they
had been handed over to him. It was therefore difficult for him
to give notice in writing of loss or damage, specifying the
general nature of the loss or damage, not later than the time
the goods were handed over fo him, as required by the para-
graph. The proposal was opposed on the ground that a notice
in writing was clear evidence both of the fact that notice was
given, and of the general nature of the loss or damage of which
notice was given. On the other hand, both the giving of an
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oral notice, and the terms of such a notice, could be easily
disputed. In the course of the discussions on the above proposal
it was suggested that the difficuities noted above arising omt
of the existing text and the proposed modification might be
resolved by reteining the requirement that notice be given in
writing, but permitting the consignee to give such notice not
later than 24 hours after the goods were handed over to him,
The Committee decided to adopt this suggestion, and to modify
the text of the paragraph accordingly.a

7. The Committee adopted the following text:

“PART V. CLAIMS AND ACTIONS

“Article 19. Notlee of loss, damage or delay

“1. Unless notice of loss or damage, specifying the gen-
eral nature of such loss or damage, be given in writing by
the consignee to the carrier not iater than the day after
the day when the goods were handed over o the consignee,
such handing over shall be prima facie evidence of the
delivery by the carrier of the goods as described in the docu-
ment of transport or, if no such document has been issued,
in good condition.”

Article 19, paragraph 2

“2. 'Where the loss or damage is not apparent, the notice
in writing must be given within 10 days after the completion
of delivery, excluding that day.”

8. The Commiltice considered a proposal that the period of
10 days specified in the paragraph should be extended to 15
days, on the ground that a 10-day period might be insufficient
to give notice where the loss or damage was not apparent.
On the other band, the view was expressed that a 1{-day
period was sufficient. After defiberation, the Committee de-
cided to modify the paragraph by replacing the 10-day period
by a 15-day peried.

9. The Committee also decided to harmonize the phrase
“completion of delivery" used in this paragraph, and the phrase
“handed over” used in paragraphs 1 and 5 of article 19.

3. The Committee adopted the following text:

“2. Where the loss or damage is not apparent, the pro-
visions of paragraph 1 of this article shalt apply correspond-
ingly if notice in writing has not been given within I35 con-
secutive days after the day when the goods were handed
over to the consignee.”

Article 19, paragraph 3

“3. The notice in writing need not be given if the state
of the poods has at the time of their delivery been the
subject of joint survey or inspection.”

11.  After deliberation, the Commitiee retained the substance
of this paragraph, subject to certain drafting changes, and
adopted the following text:

“3. If the state of the goods has at the time they were
handed over to the cossignee been the subject of joint
survey or inspection by the parties notice in writing need
not be given of loss or damage ascertained during such survey
or inspection.” '

Article 19, paragraph 4

“4. In the case of any actuzl or apprehended loss or
damage the carrier and the consignee shall give ali reasonable
facilities to each other for inspecting and tallying the goods.”

12, After deliberation, the Commiltee retazined the existing
wording of this paragraph.

Article 19, paragraph §
"5, No compensation shall be payable for delay in de-

. @The representative of Japan reserved his position on ar-
ticle 19, para. 1, and maintained his preference for its formula-
tion noted io para. 1 (d) above.

livery unless a notice has been given in writing to the carrier
within 21 days from the time that the goods were handed
over to the consignee.”

13. The Committee considered a proposal to add the words
“or otherwise deliversd in accordance with paragraph 2 of
article 4" at the end of this paragraph, In support of this
proposai, it was noted that under paragraph 2 of article 4 the
carrier ceased to be in charge of the goods not only when he
had delivered the goods by handing them over to the consignee
{articie 4 (2) (a)), but also when he had delivered them in
the manner specified in article 4 (2) {b) or 4 (2} {e). It
was therefore appropriate that the 2i-day period for giving
notice should commence when delivery had been made in any
of the threec ways specified in article 4 (2). The proposal was
cpposed on the ground that it was only the consignee who,
after the goods had been handed over to him, would be in a
position to décide if there had been delay. After deliberation,
the Committee decided not to adopt that proposal.

14. The Commitiee accepted a proposal to add the word
“consecutive” after the figure “21”, and adopied the following
text:

“5, No compensation shall be payable for delay in de-
livery urless a notice has been given in writing to the carrier
within 21 consecutive days after the day when the goods
were handed over to the consignee.”

Article 19, paragraph 6

“6, If the goods have been delivered by an actual carrier,
any notice given under this article to the actual carrier shall

have the same effect as if it had been given fo the contracting
cartier.”

i5. The Committee considered a proposal that the para-
graph should be modified to include a provision that a notice
given under article 19 to a contracting carrier should have the
same effect as if it had been given to an actual carrier who
had delivered the goods. After deliberation the Commitiee
adopted that proposai.

16, The Commitiee adopted the following text:

“6. If the goods have been delivered by an actual carrier,
any notice given uader this article to the actval carrier shall
have the same effect as if it had been given to the carrier,
and any notice piven fo the carrier shall also have effect
as if given to such actual carrier,”

ARTICLE 20
Avrticle 20, paragraph ! {introductory language)

“Article 20, Limitation of actions

“1. The carrier shalf be discharged from all liability
whatsoever relating to carriage under this Convention unless
legal or arbitral proceedings are initiated within [one year]
[two years]:”

1. Consideration of the iniroductory language of para-
graph I was focused on the following issues:

(a) The length of the limitation period provided under
this article; and

{b) The desirable scope of this article as to the types of
actions and claimants covered.

2. After deliberation, the Commitiee decided that the pe-
riod of limjtation provided for under this article should be
{wD years.

3. Regarding the desirable scope of article 20, it was pro-
posed that its scope should be extended to cover il actions
for damages relating to carriage under the conventicon, includ-
ing not only actions by shippers or consignees against carriers
but also actions by carriers against shippers or consignees, It
was noted that the same limitation period should be applicable
to all actions arising under the convention and that, e.g. under
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article 12 or 13, actions by carriers against shippers were
foreseen.

4. According to another view, the scope of article 20
should be restricted to actions against carriers for loss of or
damage to cargo and the limitation period for other {ypes of
actions arising under contracts of carriage covered by the
convention should be left to the applicable national law for
determination.

5. Aftet considering this question, the Committee decided
that article 20, dealing with the limitation period under the
draft convention, should apply to ali actions for damages re-
lating to carriage under the draft convention, inciuding actions
by carciers against shippers or consignees.

6. The Committee was agreed that the introductory lan-
guage of paragraph 1 should form a separate paragraph estab-
lishing the period of limitation under the draft convention and
that subparagraphs (a) and (b} of the present paragraph 1
should constitute paragraph 2 dealing with the commencement
of the running of the lmitation period. It was noted that a
similar arrangement had been adopted in article 16 of the
Athens Convention of 1974,

7. The Committee adopted the following text as paragraph 1
of this article:

“Article 20

“l. Any action [for damages]! relating to carriage of
goods under this Convention is time-barred if legal or ar-
bitra} proceedings have not been initiated within a period
of two vears.

“1 The Working Group suggests that these words
may be deleted.”

Articte 20, paragraph 1, subparagraphs (a) and (b}

“¢a) In the case of partial loss of or of damage‘ to the
goods, or detay, from the last day on which the carrier has
Jelivered any of the goods covered by the contract;

(b} Iu all other cases, from the ninetieth day after the
time the carrier has taken over the goods or, if he has not
done so, the time the contract was made.”

8. After deliberation, the Committee decided to retain the
substance of subparagraph (a), dut to clarify its application
in cases where there were successive, partial deliveries of goods
under a coniract of carriage covered by the draft convention.
it was noted that ssbparagraph {a} was designed to establish
the limitation period for all actions arising from circumstances
where full or partial delivery of the goods had been affected
under the contract of carriage.

9. Tt was agreed that subparagraph {b) established the
limitation period for all actions arising from circumstances
where there had not been any delivery of the goods under the
contract of carriage. The following proposals were, however,
submitted irn order to modify the provisions of subparagraph
(h):

(i) To clarify that the goods could be taken over from
the shipper by the carrier or by an actual carrier;

(iiy To provide that if the carrier fails to take over the
goods, the period of limitation commences “the day
after the last day when the shipper couid have re-
quired the carrier to take them over in accordance
with the contract of carriage”;

(iit} To provide that for all actions covered by subpara-
graph (b), ie. whether or mot the carrier took over
the goods, the period of limitation runs “from the last
day on which the goods should have been delivered”.

10. 'There was general agreement that the provision in sub-
paragraph (b}, under which in certain cases the commencement
of the limitation period depended upon “the time the contract
was made”, was unsatisfactory since the time at which the

contract of carriage was concluded had no necessary bearing
or the time at which the contract of carriage was to be per-
formed and claims under the contract were likely to arise.

11. <Consideration was given to the case where a carrier
failed to deliver the goods for an extended period without,
however, incurring any liability for “delay in delivery™ under
article 5, paragraph 2, because he was taking al! reasonable
steps to accomplish delivery, e.g., the case of ships stranded
in the Suvez Canal for several years when the canal was closed.
It was noted that under the presenst wording of subparagraph
(b)), and under the proposals mentioned at paragraph 9 above
to modify subparagraph (b) except the ast one, the consignee
would, in such a case, be forced to treat the goods as lost pur-
suant to article 5, paragraph 3, and claim their total loss, even
if the consignee knew that the goods were not fost and that
they were not perishable. Otherwise, if the consignee had
failed to claim for total loss and if the goods were then de-
livered to him in a damaged condition after two years, he
would be time-barred from asserting a claim. To resolve this
problem, it was proposed that subparagraph (5} should provide
that, in respect of actions falling within the ambit of that
subparagraph, the period of limitafion should run “from the
fast day on which the goods should have been delivered”.

12. It was steted in reply that the provisions of article 5,
paragraph 3, permifting goods to be treated as lost after 60
days of non-delivery, together with the fwo-year period of
limitation provided for in article 20, were sufficient (0 protect
claimants,

13, After deliberation, the Commitiee decided that, in sub-
stance, subparagraph (&) should state that in respect of actions
to which it was applicable the period of limitation ran “from
the last day on which the goods should have been delivered™.

Proposed addition to paragraph 1

14, The Commitiee considered the desirability of adding a
special provision dealing specificaily with the commencement
of the period of limitation for actions against shippers or con-
signees under the convention. It was suggested that the limita-
tion period for actions against shippers or consignees should
run from the “scheduled date of delivery™.

i5. It was stated in reply that such a special provision was
unnecessary, since the general rules in subparagraph (g} and
{b) of paragraph 1 provided an adequate starting point for
the limitation period applicable to claims agajnst shippers or
consignees, It was further stated that the proposed term “sched-
uled date of delivery™ was vague and that not all contracts of
carriage specified a “scheduled date of delivery”.

16. After deliberation, the Committee decided not o add
to this article a special rule on the commencement of the
{imitation period for actions against shippers or consignees
under the convention.

}7. The Committee combined the substance of subpara-
graphs {a} and (b) into a single paragraph and adopted the
following text as paragraph 2 of this article:

“2. The limitation period commences to run on the day
on which the carrier has delivered the goods or part of the
goods or, in cases where no goods have been delivered, on
the last day on which the goods should have been delivered.”

Article 20, paragraph 2

“2, The day on which the period of limitation begins to
run shall not be included in the period.”

18. The Committee considered but did not retain a sugges-
tion to modify the wording of this paragraph to correspond
to the wording of article 28 of the Convention on the Limita-
tion Period in the Imternational Sale of Goods, The Committee
was agreed that it was not necessary to introduce complex
provisions on the calculation of the period of limitation into
the draft copvention,

19. The Committee retained the text of this paragraph but
renumbered it as paragraph 3.
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Article 20, paragraph 3

“3, The period of limitation may be extended by a decla-
ration of the carrier or by agreement of the parties after the
cause of action has arisen. The declaration or agreement
shall be in writing.”

20, After deliberation, the Commiitee decided to retain
the substance of this paragraph.

21. 1t was agreed, however, that the paragraph should be
redrafled, taking into account the expanded scope of article
20 covering all actions for damages relating to carriage under
the convention, and the wording of article 22, paragraph 2, of
the Convention on the Limitation Period in the International
Sale of Goods.

22, The Commitiee adopted the following text as para-
graph 4 of this article.

“4, The person against whom a claim is made may at
any time during the running of the Jimitation period extend
the period by a declaration in writing to the claimant. The
declaration may be renewed.”

Article 20, paragraph 4

“4. The provistons of paragraphs 1, 2 and 3 of this article
shall apply correspondingly to any liability of the actual
carrier or of any servants or agents of the carrier or the
actual carrier."

23, After deliberation, the Commitiee decided to delete
paragraph 4 as unnecessary, in the light of the expansion of
the scope of article 20,

Article 20, paragraph 5

“5.  An action for indemnity against a thizrd person may
be brought even after the expiration of the period of limita-
tion provided for in the preceding paragraphs if brought
within the time allowed by the law of the Court seized of
the case. However, the time allowed shall not be less than
ninety days commencing from the day when the person bring-
ing such action for indemnity has settled the claim or has
been served with process in the action against himself.”

24. After deliberation, the Committee decided to retain
the substance of paragraph 5, but to re-examine its wording
in the light of the expanded scope of article 20 and of possible
conflict between other international agreements and the pro-
visions of this paragraph.

25, The Commitiee adopted the foliowing text:

“§ An action for indemnity by 2 person held liable
may bhe brought even afier the expiration of the period of
limitation provided for in the preceding paragraphs if brought
within the time allowed by the law of the State where
proceedings are initiated. However, the time allowed shall
not be less than %0 days commencing from the day when
the person bringing such action for indemniiy has settled
the claim or has been served with process in the action against
himself.”

Proposed addition to articie 20

26. Consideration was given to the desirability of adding
5 paragraph to article 20 that would provide that, subject to
the provisions of this article, the lex fori governed the ex-
tension of the limitation period in case of fraud or force
magjeure, the interruption of the running of the limitation period,
and the calculation of the limitation period.

27. It was stated that the proposed paragraph was designed
to limit the cases where the law of the jurisdiction where the
proceedings were jnstituted counid be utilized to extend the two-
year period of limitation estzblished under article 20.

2§, After deliberation, the Committee decided against the
inclusion of the proposed paragraph since the grounds for ex-
tending, interrupting or suspending tbe limitation period differed
widely in the various national legal systems. It was also noted

that in a aumber of national legal systems prescription (limi-
tation) of claims was considered as part of the substantive law
and not of the procedural law.

ARTICLE 21

“"Ariicle 21, Jurisdiction

“l. In a legal proceeding arising out of the contract of
carriage the plaintiff, at his option, may bring an action
in a contracting State within whose territory is situated:

“(a¢) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

“(#) The place where the contract was made provided
that the defendant has there a place of business, branch
or agency through which the contract was made; or

“(c) The port of loading; or
“{d) The port of discharge; or
“le} A place designated in the contract of carriage.

“2. (a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any
port in a contracting State at which the carrying vessel may
have been legally arrested in accordance with the applicable
law of that State. However, in such a case, at the petition
of the defendant, the claimant must remove the action, at
his choice, o one of the jurisdictions referred to in para-
graph i of this article for the determination of the claim,
but before such removal the defendant must furnish security
sufficient to ensure payment of any judgement that may sub-
sequently be awarded to the claimant in the action;

“(b) All questions relating to the sufficiency or other-
wise of the security shall be determined by the court at the
place of the arrest.

“3, No legal proceedings arising out of the contract of
carriage may be brought in a place not specified in para-
graphs 1 and 2 of this article. The provisions which precede
do not constitule an obstacle to the jurisdiction of the con-
tracting States for provisional or protective measures.

“4, (a)} Where an action has been brought before 2
court competent under paragraphs I and 2 of this article
or where judgement has been delivered by such a court, no
new action shall be started between the same parties on
the same grounds unless the judgement of the court before
which the first action was brought is not enforceabie in the
country in which the new proceedings are brought;

“(b) For the purposs of this article the jnstitution of
measures with a view of obtaining enforcement of a judge-
ment shall not be considered as the siarting of a new action;

“{c} For the purpose of this arficle the removal of an
action to a different court within the same country shall not
be considered as the starting of a nmew action.

¥5. Notwithstanding the provisions of the preceding para-
graphs, an agreement made by the parties after a claim under
the contract of carriage has arisen, which designates the

place where the claimant may bring an action, shall be
effective.”

Article as a whole

i. The Committee considered a proposal that the entire
article be deleted.

2. The deletion of the article was supporied on the follow-
ing grounds:

{a} Paragraph 1 of the article gave a plainiiff the right to
bring an action, at his option, in aay one of several jurisdic-
tions. Although this right was given to any plaintiff, whether
shipper or carrier, actions seeking to enforce rights conferred
by the Convention would in practice be instituted by shippers.
An advantage was therefore given to shippers which was not
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given to carriers, and this resulted in an imbalance in the Con-
vention.

(b) Most systems of national law empowered a plaintiff
to institute an action at any of the places specified in para-
graphs 1 (a), 1 (&), ! (d) and I (e). It was therefore un-
necessary to give a plaintiff such a right through specific pro-
vision in the Convention.

(c) The several jurisdictions made available to a plaintiff
to institute an action might in certain cases create hardship for
carriers. For instance, where in a single incident cargo belong-
ing to different shippers was damaged, each cargo owner might
institute his action in a different jurisdiction.

(d) ‘The right to bring an action, at his option, in any
one of the several jurisdictions specified in the paragraph was
given to & plaintiff even in cases where the parties had earlier
apreed on a single exclusive jurisdiction. This derogated from
the generally accepted principle that agreements entered inwo
by parties should be respected by them.

(e) The article did not unify the rules as to the competent
jurisdiction for a plainiiff, since it gave him the right to
institute am action in any one of several jurisdictions.

(f) The article was unnpecessary for the purpose of pro-
tecting shippers since carriets did not in practice impose on
shippers clauses conferring exclusive jurisdiction on fora which
were only convenient to carriers.

3. The retention of the article was supported on the follow-
ing grounds:

(a} Bills of lading and other documents evidencing con-
tracts of ocean carriage were often contracts of adhesion which
a shipper was compelled to accept because of the superior bar-
gaioing position of tbe carrier., They often contained clauses
conferring exclusive jurisdiction in vespect of actions arising
out of contracts of carriage on a forum which was only con-
venient to the carrier. Since it was in praclice very difficult for
the shipper to institute an action at such a forum, these clauses
had the effect of protecting the carrier from possible actions
against him, Article 21 was therefore necessary to ensure for
the shipper a convenient forum in which he might bring an
action.

(b) The provisions of the article constituted an acceptable
compromise in protecting both the interests of plaintiffs to
whom a convenient forum was made available under para-
graphs 1 and 2, and the interests of defendants, who, by reason
of paragraph 2, could not be sued in a forum other than the
ones specified in paragraphs 1 and 2.

(¢) ‘The provisions of paragraph | were not unbalanced in
that they made available one of several fora to any plaintiff,
whether he be carricr or shipper.

4. In the course of the deliberations, a propasal was also
made that the article be modified so as to make available to a
plaintif at his option the several jurisdictions specified in
paragraph 1 only when there had been no exclusive jurisdiction
previously agreed upon between the parties.

5. After deliberation, the Committes decided to retain the
article,

Article 21, paragraph 1
6. The Committee considered the following proposals:

{a) That the introductory language to the paragraph shoutd
be modified to provide that, when an action is brought in a
Contracting State, the particular court within that State in
which the action may be brought should be determined by the
procedural law of that State.

(b) That the word ‘contracting” appearing before the
word “State” should be deleted.

(¢) That the existing wording of subparagraph (b) should
be replaced by the following:

“{6) The place where the contract of carriage was made,
if the defendant has a place of business and is subject to
jurisdiction in that State”.

7. The proposal noted in paragraph 6 (g} above was sup-
poried on the ground that, where an action was brought in a
Contracting State within whose territory one of the places
described in subparagraphs {a) to (¢) was sifuated, the in-
troductory language of paragraph 1 of article 21 did not specify
the particular court in which such action might be brought.
There was wide agreement that the determination of such
court should be left to the procedural law of the Contracting
State concerned, and that the introdactory language should be
modified to reflect this view.

8. (a) The proposal noted in paragraph & (b) above was
supported on the ground that the retention of the word “con-
tracting™ might result in the courts of non-Contracting States
refusing to assume jurisdiction in respect of actions in cases
where they would assume jurisdiction if the word were deleted.
It was nofed that bills of lading and other documents evidenc-
ing contracts of carriage would frequently provide that the
convention was to govern the contract. If an action was brought
in a non-Contracting State on a coniract containing such a
provision, the courts of a non-Contracting State would apply
article 21 as part of the applicable law chosen by the parties
1o govern the contract, and might deny jurisdiction because
an action could under article 21 only be brought in a Coantract-
ing State. It was observed that such a denial of jurisdiction
might seriously limit tbe application of the convention in the
period immediately following its coming into force, when
several States would still not be parties to it

{b) The proposal was opposed on the grounds that the
deletion of the word “contracting” would not result in the
courts of non-Contracting States assuming jurisdiction in cases
where they would otherwise refuse to assume jurisdiction. The
courts of non-Contracting States would decide whether or not
to assume jurisdiction on the basis of their own laws of juris-
diction without regard to the coatent of the new Convention.
Nor would such courts regard the adoption of the Convention
as the applicable law in the contract of carriage as conclusive
in deciding whether or not to assume jurisdiction. In particular,
States who were parties fo the Brussels Convention of 1924
and not parties to the new Convention would apply the Brussels
Convention of 1924 where the latter was applicable.

9.  After deliberation, the Committee decided to delete the
word “contracting”.

10. In support of the proposal noted in paragraph 6 {(¢)
above, it was observed that under the existing wording of sub-
paragraph (b} of paragraph 1 of article 21, a defendant could
be sued at a place where he had a branch or agency through
which he had concluded a contract of carriage. However, he
may not be able adequately to defend the action at a place
where he only had a branch or agency, The proposed new
wording would eliminate the bringing of actions at such places,
and would also barmonize subparagraph {(b) of paragraph 1
with article 17, paragraph 1 (d), of the Athens Convention of
1974, The proposal was opposed on the ground that, if a de-
fendant had concluded a contract of carriage with a plaintiff
through a branch or agency, it was not unfair to permit the
plaintiff to bring an action at the place where the branch or
agency was sitvated. After deliberation, the Committee did not
adopt this proposal.

Article 21, paragraph 2

11. 'The Committee considered the following proposals:

(@) That this paragraph should be deleted, and that the
following paragraph should be added as the last paragraph of
this article:

“The provisions of this article shall not prevent the ap-
plication of international conventions which establish special
jurisdictions for claims arising out of the contract for car-
riage by zea.”
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(k) ‘That the first sentence of the paragraph should be re-
placed by the following sentence:

“Notwithstanding the preceding provisions of this article,
an action may be brought before the courts of 2 Contracting
State in any of whose ports the carrying vessel or any vessel
of the same ownership may have been legally arrested in
accordance with the applicable law of that State.”

12, The proposal noted in paragraph 11 {a) above was
supported on the following grounds:

{i} The provisions of this paragraph conflicted with ar-
ticle 7 of the Brussels Convention of 1952 retating
to the Arrest of Seagoing Ships.r In particular, the
second sentence of subparagraph (a) of this para-
graph providing, subject to certain conditions, for the
removal of an action at the petition of the defendant,
was inconsistent with the provisions of the Brussels
Convention of 1952, This conflict would make it
difficuit for States parties to the Brussels Convention
of 1952 to become parties to the preseni convention.

(ii} The rules contained in this paragraph were inconsistent

- with the fundamenta} principle of law and policy that
foreign State-owned vessels were in all circumstances
immune from jurisdiction. The paragraph wag there-
fore unacceptable, and would make if very difficult for
some Stafes to become parties to the convention, The
representative of the USSR made a statement that, if
paragraph 2 of article 21 was retained, it would be
absolutely necessary to supplement this paragraph by
& clear and unambiguous provision on its inapplicabil-
ity with regard to State-owned vessels which uader
international law shouid enjoy immunity from foreign
jurisdiction. In the opinion of the representative of
the USSR, the absence of such a supplementary pro-
vision could create serious obstacles for the adopting
of the convention under consideration.

(iti} The removal of an action at the petition of a defend-
ant provided for in the second sentence of the para-
graph could not be given effect under the procedural
laws of many States. That sentence would therefore
be inoperative.

(iv) The deletion of this paragraph would reduce the ntm-
ber of jurisdictions in which a plaintiff might, at his
option, bring an action arising out of a contract of
carriage. To that extent, the deletion would promote
uniformity as to the competent jurisdictions available
to a plaintiff and reduce “forum shopping”.

13. The proposal was opposed on the following grounds:

(i} The provisions of this paragraph did not conflict with
article 7 of the Brusseis Convention of 1952 relating
to the Arrest of Seagoing Ships. Paragraph 3 of ar-
ticle 7 of that Convention provided for the case where
parties had agreed to sobmit the dispute in respect
of which the arrest had beer made to the jurisdiction
of & particular court other than the one in which the
arrest had been made and permitted the claimant in
such & case to institute proceedings in the agreed
jurisdiction. Since paragraph 3 of articie 23 of the
draft convention tequired that the billi of lading or
the document evidencing the contract of carriage con-
tain a statement that the carriage was subject to the
provisions of the Convention, the parties would by
that statement have agreed to submit their disputes
to the jurisdictions specified in article 21 of the draft
convention. The jurisdictions specified in article 21
wouid therefore be agreed jurisdictions within the
meaning of paragraph 3 of article 7 of the Brussels
Convention of 1952,

. ¢ International Convention relating to the Arrest of Seagoing
Ships, Brussels, 10 May 1952,

(ii} The paragraph only contemplated that 2 ship may be
“legally arrested in accordance with the applicable
law"” of the State in which the arrest took place. A
foreign State-owned vessel would therefore not be ar-
rested by virtue of the provisions of this paragraph
in a jurisdiction which recognized the principle of the
gbsolute immunity from arrest of foreign State-owned
vessels. Furthermore, it was undesirable to specify in
an international convention that foreign State-owned
vessels were absolutely immune from arrest, because
under the law of some States foreign State-owned ves-

sels engaped in purely commercial aciivities were not
immune from arrest.

(ili} The arrest of a ship was regarded by cargo owners
in some States as the only effective method of en-
forcing & claim against a foreign carrier, This para-
graph therefore embodied a useful compromise by
protecting the existing right of arrest in such State,
while not creating a right of arrest in States which
became parties to the Convention.

(iv) Reiention of the defendant’s right to remove the action
to a jurisdiction specified in paragraph 1 of the article
was desirable because the arrest might be made in &
jurisdiction having no connexion with the contract
of carriage out of which the clzimant's action arose.
It would be unfair to require the defendant to defend
the action in such a jurisdiction.

14, After deliberation, the Committee decided to retain
paragraph 2 of article 21, and not to add the proposed new
paragraph.

15. The represeatative of the USSR stated that he could
not support the decision referred to in paragraph 14 above,
for the reasouns set forth in paragraph 12 (ii) above.

16. The proposal noted in paragraph 1i (&) above was
supported on the grournd that it created 2 desirable extension
of the scope of arrest in States which already recognized a
right of arrest. It was also observed that this extension was
not inconsistent with the provisions of the Brussels Convention
of 1952 relating to the Arrest of Seagoing Ships, After delibera-
tion, the Committee decided to adopt this proposal.

Article 21, paragraphs 3 and 4

17.  After deliberation, the Commitiee decided to adopt
the text of these paragraphs, subject to the substitution of
“paragraph 1 or 2" for “paragraphs I and 2 in each of the
paragraphs.

Ariicle 21, paragraph 3

18.  After deliberation, the Committee decided to retain this
paragraph in its existing wording.

19. Following the deliberations set forth in paragraphs 1
to 18 above, the Committee adopted the following text for
article 21: '

“Articte 21. Jurisdiction

“i. In a lepal proceeding relating to carriage of goods
under this Convention the plaintiff, at his option, may bring
an action in a court which, according to the law of the
State where the court is situated, is competent and within
the jurisdiction of which is situated one of the following
places or ports:

“{a) The principal place of business or, in the absence
thereof, the ordinary residence of the defendant; or

“{b} The place where the contract was made provided
that the defendant has there a place of business, branch or
agency through which the contract was made; or

“{c) The port of loading or the port of discharge; or

“{d} Axny additional place designated for that purpose
in the contract of carriage.
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“2. {a) Notwithstanding the preceding provisions of this
article, an action may be brought before the courts of any
Port in a contracting State at which the carrying vessel or
any other vessel of the same ownership may have been
legally arrested in accordance with the applicable law of
that State. However, it such a case, at the petition of the
defendant, the claimant must remove the action, at his cholce,
to one of the jurisdictions referred to in paragraph 1 of this
article for the determination of the claim, but before such
removal the defendant must furnish security sufficient to
ensure payment of any judgement that may subsequently
be awarded to the claimant in the action;

“(b) All questions relating to the sufficiency or other-
wise of the security shall be determined by the court at the
place of the arrest,

“3. No legal proceedings arising out of the contract of
carriage may be brought in a place not specified in para-
graph 1 or 2 of this article, The provisions of this paragraph
do not constitute an obstacle to the jurisdiction of the con-
tracting States for provisional or protective measures.

“4, {q) Where an action has been brought before a
court competent under paragraph ! or 2 of this article or
where judgement has been delivered by such a coutt, no
new action shall be started between the same parties on the
same grounds unless the judgement of the court before which
the first action was brought is not enforceable in the country
in which the new proceedings are brought;

“(by For the purposs of this article the institution of
measures with a view to obtaining enforcement of a judge-
ment shall not be considered as the starting of a new action;

“{¢)} For the purpose of this article the removal of an
action to a different court within the same country shall not
be considered as the starting of a new action,

“5. Notwithstanding the provisions of the preceding para-
graphs, an agreement made by the parties after a claim uader
the contract of carriage has arisen, which designates the
place where the claimant may bring an aciion, shall be
effective.”

ARTICLE 22
“Article 22,  Arbitration

“1. Subject to the rules of this article, parties may pro-
vide by agreement that any dispute that may arise under z
contract of carriage shall be referred to arbitration.

“2. The arbitration proceedings shall, at the option of
the plaintiff, be instituted at one of the following places:

“{a} A place in a State within whose territory is situated

“{i) The port of loading or the port of discharge; or
“{ii) The principal place of business of the defendant or,
in the absence thereof, the ordinary residemce of
the defendant; or

The place where the coniract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

“{b) Any other place designated in the arbitration clause
or agreement.

“(iib)

¥3. The arbitrator or arbitration tribupal shajl apply
the rules of this Convention.

“d4, The provisions of parzgraphs 2 and 3 of this ar-
ticle shall be deemed fo be part of every arbitration clause
or agresment, and any terrn of such clause or agreement
which is inconsistent therewith shall be null and void.

“S. Nothing in this article shall affect the validity of
. an agreement telating to arbitration made by the parties
after the claim under the contract of carriage has arisen.”

Article as a whole

I. The Committee considered a propesal that the eotire
article should be deleted.

2. The deletion of this article was suppotted on the follow.
ing grounds:

{a) The well-established practice in commercial arbitration
was to determine the place of arbitration by agreement of the
parties to the arbitration agreement. The provisions of this
article, however, were inconsistent with that practice since a
plaintiff could institute arbitration proceedings at any one of
the places specified in paragraph 2 (@) even though that was
not the agreed place of arbitration, These provisions were also
inconsistent with the principle that agreements entered into
by parties should be respected by them.

{b} ‘The article would defeat the efforts made by many
international bodies to promote arbitration as &8 means of dis-
pute settlement. The uncertainty as to the place of arbitration
resulting from the many optionzl places at which a plaintiff
could institute arbitration proceedings would discourage resort
to arbitration.

3. The retention of the article was supported on the fol-
towing grounds:

{a) The article was a necessary corollary to the protection
given to the plaintiff by article 21 of the Convention. If ar-
ticle 21 were retained but article 22 deleted, clauses conferring
exclusive jurisdiction on courts oaly convenient to the de-
fendant, imposed on the plaintiff by the superior bargaining
power of the defendant, would be replaced by clauses similarly
imposed stipulating that all disputes were to be seitled by ar-
bitrationt at a place only convenient to the defendant.

(4} The article was only directed to preventing possible
abuse of arbitration in a limited area, and would not have
adverse consequences on the efforts to promote arbitration in
general as a method of dispute settlement.

4. The Committee also considered a proposal that, as an
alternative to the deletion of this article, it should be redrafted
to provide that the options as to the place of arbitration would
only be open to a plaintiff if there was no place of arbitration
agreed upon between the parties.

5. After deliberation, the Committee decided to retain this
article.®

Article 22, paragraph 1

6. The Commitiee considered a proposal that the parapgraph
be amended by the addition of the words “evidenced in writing”
to read as follows:

“§. Subject to the rules of this arlicle, parties may pro-
vide by agreement evidenced in writing that any dispute
that may arise under a contract of carriage shall be referred
to arbitration.”

7. This proposal was supported on the ground that an ap-
bitration agreement had the important consequence of ousting
the jurisdiction of couris. It was therefore desirable 1o require
clear evidence of such an agreement. There was wide agree-
ment that the proposal was useful, and the Committee, after
deliberation, decided to adopt it

Article 22, paragraph 1 bis

8. The Committee considered a proposal to add the follow-
ing new paragraph to the article as paragraph 1 bis:

“Where a charter-party contains a provision that disputes
arising thereunder shall be referred to arbitration and & bill
of Jading issued pursuant to the charter-party does not coa-
tain a special annotation providing that such provision shall
be binding upon the holder of the bili of lading, the carrier

8 A significant minority of delegations expressed their reses-
vation concerning the present formulation of article 22 and
favoured deletion of the article.
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may not invoke such provision [for the purpose of referring
disputes arising under the bill of ladhllg o arb_uragwn] a8
against a holder having acquired the bill of lading in good
faith."

9. It was noted that this proposal was in accord with a
suggestion made by the UNCTAD Working Group on Inter-
national Shipping Legislation that a paragraph to this effect
shouid be added to the draft convention. There was general
agreement that the proposed mew paragraph was desirable, and
the Committee, after deliberation, decided to adopt it with suck
drafting changes as may be needed.

Article 22, paragraph 2

10. The Committee considered a proposal that this para-
graph should be modified by providing that the options given
to the plaintiff as to the place for instituting arbitration progeed-
ings should only be available if the parties had not previously
agreed on the place of arbitration. The proposal was supported
on the ground that this would give effect to the autonomy of
will of the parties, which was generally given effect in arbitra-
tion proceedings. The proposal was opposed on the ground
that it would permit a defendant in a superior bargaining posi-
tion to impose on a plaintiff a place of arbitration only con-
venient to the defendant. After deliberation, the Committee
decided not to adopt this proposal.

Article 22, paragraph 3

11. After deliberation, the Committee decided to retain this
paragraph.

Article 22, paragraph 4

12. The Committee considered a proposal that this para-
graph should be deleted on the ground that the Convention
should not interfere with an agreemept by the parties, prior
to the arising of a dispute, as to the procedure for arbitration.
The proposal was opposed on the ground that the retention of
this paragraph was necessary o give effect to paragraphs 2
and 3 of the article. After deliberation, the Committee decided
to retain this paragraph.

Article 22, paragraph 5

13, After deliberation, the Committes decided to retain
this paragraph.

14, Following the deliberations set forth in paragraphs 1
to 13 above, the Committee adopted the followiag text for
article 22:

“Article 22, Arbitration

1. Subject to the provisions of this article, parties may
provide by agreement evidenced in writing that any dispute
that may arise under a coniract of carriage shall be re-
ferred to arbitration.

“2. Where a charter-party contains & provision that dis-
putes arising thereunder shall be referred to arbitration and
3 bill of lading issued pursuant to the charter-party does not
contain a special annotation providing that such provision
shall be binding upon the holder of the bill of lading, the
carrier may not invoke such provision as agzinst a holder
having acguired the bill of jading in good faith.

“3, The arbitration proceedings shall, at the option of the
plaintiff, be instituted at one of the following places:

“(a) A place in a State within whose territory is situated

“{i) The principal place of business of the defendant
of, in the absence thereof, the ordinary residence
of the defendant; or

“{ii) The place where the contract was made, provided
that the defendant has there a place of business,
branch or agency through which the contract was
made; or

“(iti) The port of loading or the port of discharge; or

. “(tg) Any place designated for that purpose in the ar-
bitration clause or agreement.

¥4, The arbitrator or arbitration tribunal shall apply the
rules of this Convention,

“5. The provisions of paragraphs 3 and 4 of this article
shall be deemed to be part of every arbitration clanse or
agreement, and any term of such clause or agreement which
is inconsistent {berewith shall be null and void.

“6. Notbing_in this article shall affect the validity of an
agreement relating to arbitration made by the parties after
the ciaim under the contract of ¢arriage has arisen.”

ARTICLE 23
Article 23, paragraph 1
“PART VI. DERQUATIONS FROM THE CONVENTION
“driicle 23, Contractual stipulations

“1.  Any stipulation of the contract of carriage or con-
tained in a bill of lading or any other document evidencing
the contract of carriage shall be mull and void to the extent
that it derogates, directly or indirectly, from the provisions
of this Convention. The nullity of such 2 stipulation shall
not affect the validity of the other provisions of the con-
tract or document of which it forms a part. A clause assign-
ing benefit of insurance of the goods in favour of the car-
rier, or any similar ¢lause, shall be null and void."

1. The Committee considered a proposal to delete in this
paragraph any reference to "any other decument evidencing
the contract of carriage”. In support of the proposal it was
stated that such deletion was justified by the different legal
nature of such contracts when compared with a bill of lading.

‘2. '1_'he Committee, after deliberation, decided not to re-
tain this proposal and adopted paragraph 1 in its present
wording.

Article 23, paragraph 2

“2. Notwithstanding the provisions of paragrapk 1 of
this article, a carrier may increase his responsibilities and
obligations under this Convention."

3. The Committee adopted paragraph 2 in its present
wording.

Article 23, paragraph 3

“3, When a bill of lading or any other document evi-
dencing the contract of carriape is issued, it shall contain
a statement that the carriape is subject to the provisions
of this Convention which nullify any stipulation derogating
therefrom to the detriment of the shipper or the con-
signee.”

4, The Committee considered the following proposals:
{a) That the paragraph should be deleted:

(b) That the paragraph be supplemented by a provision
establishing clearly that the convention applied to a bill of
lading or other document evidencing the contract of carriage
even if the bill of lading or other document did not contain
the statement that the carriage was subject to the provisions
of the convention;

{¢} That the words “which nullify any stipulation derogat~
ing therefrom to the detriment of the shipper or the consignee"
should be deleted.

5. In support of the proposal mentioned in paragraph 4 (a)
above, it was argued that the provision in paragraph 31 was
superfluons and the requirement of an express statement went
apainst the present trend of simplification of trade documents.
The proposal for deletion was opposed on the ground that
the requirement of a paramount ¢lause was found in other
transport conventions and was useful in certain cases when
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the convention was applicable by virtue of article 2, for
instance where the port of loading was in a contracting State
and where a suit for cargo damages was brought in the port
of destination of a non-contracting State. In such cases the
paramount clause would ensure the application of the con-
vention.

6. The Committee, after deliberation, decided not to re-
tain the proposal for deletion of the paragraph.

7. As regards the proposal mentioned in paragraph 4 (b)
ahove, the Committee was of the view that the suggested ad-
dition was superfluous in view of the fact that, under article 2
of the convention, the convention would apply even if there
were no £xpress reference in the bill of iading or other docu-
ment evidencing the contract of carriage that the carriage was
subject to the convention, The Commiftee did not therefore
retain this proposal.

8, As regards the proposal mentioned in paragraph 4 {c)
above, the Committee was of the view that the words “which
mullify any stipulation derogating therefrom to the detriment
of the shipper or the consignee” should be retained since
they contaimed a useful direction to the courts that were seized
of a case under the convention.

9, The Committee, after deliberation, adopted paragraph 3
in its present wording.

Article 23, paragraph 4

“4, Where the claimant in respect of the goods has
incurred loss as a resuit of a stipulation which is pull and
void by virtue of the presen{ article, or as resnlt of the
omission of the statement referred to in the preceding para-
graph, the carrier shall pay compensation to the extent
requited in order to give the claimant full compensation
in accordance with the provisions of this Convention for
any loss or damage to the goods as well as for delay in
delivery. The carrier shall, in addition, pay compensation
for costs incurred by the claimant for the purpose of ex-
ercising bis right, provided that costs incurred in the action
where the foregoing provision is invoked shall be determined
in accordance with the law of the court seized of the case.”

10. The Commitiee considered a proposal that this para-
graph be deleted on the ground that its provisions were of
little practical utility and were unclear. Since there was ne
suppert for this proposal, the Committee decided not to retain
it and adopted paragraph 4 in its present wording.

ARTICLE 24

“Article 24, General average

“Nothing in this Convention shali prevent the application
of provisions in the contract of carriage or national law re-
garding peneral average. However, the rules of this Cop-
vention relating to the liability of the carrier for loss of or
damage to the goods shall govern the liability of the carrier
to indemnify the consignee in respect of any contribution
to peneral average.”

1. The Committee considered the following proposals:

(@) That the article should be redrafted to ensure that it
did not override rule D of the York-Antwerp Rules;

(b} That the second sentence of the article should be
redrafted to the effect that the cargo interest would not be
entitled to recover from the carrier & contribution to general
average made as 2 result of an error in navigation:

{¢) That article 24 should be deleted;

(d) ‘That the preseni text of article 24 should be replaced
by the following text:

“Nothing in this Convention shall prevent the application
of provisions in the contract of carriage or national law
“regarding the adjustment of general average.

“With the exception of article 20, the provisions of this
Convention relating to the liability of the carrier for loss
of or damage to the goods shall also determine whether
the consignee may refuse contribution in gemeral average
and the liability of the carrier to indemnify the consignee
in ‘ ;eSpect of any such contribution made or any salvage
pal “‘

2. In the course of the discussions, it was noted that rule D
of the York-Antwerp Rules as revised in Hamburg in 1974
stated that “Rights .to contribution in general average shall
not affected though the event which gave rise to the sacrifice
or expenditure may have been due to the fault of one of the
parties to the adventure; but this shall not prejudice any rem-
edies or defences which may be open against that party for
such fault”, It was stated that the over-all effect of article 24
was that if the carrier was liable under the provisions of the
Convention he was required to contribute in general average
and that the right to counter-claim in respect of general
average was governed by the provisions of the convention as
if snch counter-claim were a claim arising from loss of ot
damage to the goods. However, there were cases where it
was doubtful whether the carrier was lable; if the carrier
waz not liable under the convention, an action for recovery
of the contribution would fail since the action was not one
for damages under the convention.

3. There was general agreemen! that the proposed text,
set forth in paragraph I (Jd) above, was accepiable and the
Committee agreed with the substance of that proposal. After
deliberation, the Commiitee adopted the following text of
article 24:

“Article 24. General average

“1, Nothing in this Convention shall prevent the ap-
plication of provisions in the contract of carriage or national
Iaw regarding the adjustment of general average.

*2. With the exception of article 20, the provisions of
this Convention relating to the liability of the carrier for
loss of or damage to the goods shall also determine whether
the consignee may refuse coutribution in general average
and the liability of the carrier to indemnify the consignee
in respect of any such contribution made or any salvage
paid.”

ARTICLE 2§

Article 25, pavagraph I
“Article 25. Other conventions

“l. This Convention shall not modify the rights or duties
of the carrier, the actval carrier and their servants and
agents, provided for in international conventions or national
law reiating to the limitation of liability of owners of sea-
going ships.”

i, The Committee did not retain lhe proposal that this
paragraph be deleted and adopted the paragraph in its present
wording,

Article 25, paragraph 2

42, No liability shall arise under the provisions of this
Convention for damage caused by a nuclear incident if the
operator of a nuclear installation is liable for such damage:

“¢a} Under either the Paris Convention of 29 July 1960
on TFhird Party Liability in the Field of Nuclear Energy as
amended by the Additional Protocol of 28 January 1964
or the Vienna Convention of 21 May 1963 on Civil Liability
for Nuglear Damage, or

“(b} By virtue of national law governing the Hability for
such damage, provided that such law is in all respecis as
favourable to persons who may suffer damage as either the
Paris or Vienna Conventions.”
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2. The Committee considered the propossl that the Brussels
Convention on Civil Liability in the Field of Maritime Car-
riage of Nuclear Material of 1971 be added to the conventions
referred to In subparagraph 2 (a). The Committes did not
retain this proposal on the ground that paragraph 2 was es-
sentially concerned with the nature and type of liability
covered by the Paris or Vienna Conventions.

Proposal for a new paragraph 3
3. The Commitiee considered the following proposal:

“No liability shall arise under the provisions of this Con-
vention for any loss or damage for which the carrier is
liable under the Athens Convention Relating to the Carriage
of Passengers and their Luggage by Sea, 1974

4. There was general agreement that the convention should
specify that it did not apply to the carriage of passenger
luggage by sea. The suggestion was made that this could ap-
propriately be done by amending the definition of goods in
paragraph 4 of article | of the draft convention. The Com-
mittee did not retain this suggestion on the ground that it
was not the natere of the goods, i.e. passenger luggage, that
excluded the application of the convention but the fact that
these goods were carried under a contract of carriage by sea
of a passenger or of a passenger and his luggage. The Com-
mittee, after deliberation, adopted the following new para-
graph 3:

“3. No liability shall arise under the provisions of this
Convention for any loss of, or damage to or delay in delivery
of luggage for which the carrier is responsible under any
taternational convention or mnational law relating to the
carrtage of passengers and their luggage by sea”

Draft provisions concerning implementation, reservations and
other final clauses

1. The Committee had before it draft provisions concerning
implementation, reservations and other final clauses for the
convention on the carriage of goods by sea, prepared by the
Secretariat (A/CN.9/115).* The Committee did net take any
decision on these draft provisions on the ground that they
could best be considered at the conference of plenipotentiaries
that will be convened to adopt the convention on the catriage
of goods by sea.

2. The Committee recommended that the Commission re-
quest the Secretariat to prepare draft provisions concerning
implementation, reservations and other final clauses for the
convention on the carriage of goods by sea, on the basis of
the draft texts in A/CN.9/115* and the suggestions discussed
at paragraphs 3 to 13, below, The Committes understood that
the Secretariat would send the text of the convention, together
with the draft provisions on final clauses (o be prepared by
the Secretariat, to Governments and interested international
organizations for comments so that Governments would have
the opportunity of commenting on the draft provisions on
fina! clauses. The comments of Governments would be placed
before the conference of plenipotentiaries.

3. It was noted that the draft final clauses to be prepared
by the Secretariat should include a provision to the effect that
a Contracting State may also apply, by its national legislation,
the rules of the Convention to domestic carriage.

4. Suggestions by representatives in respect of the final
clauses concerned the provisions on the implementation and
entry into force of the convention and the addition of an article
dealing with the special questions arising from intermodal
transport.

{a) Implementation

5. The representative of a State with a federal system of
government (United States) expressed the view that the “fed-
eral state clause” in paragraph 1 of the draft articlte on im-

* Reproduced in this volume, part two, IV, 4, infra.

plementationt was unnecessary. The representative of another
federated State (Australia) observed that paragraph 1 wounld
cause difficulties under the constitution of his country.

6. It was noted that the expanded scope of the draft con-
ventfon might give rise to certain problems of application in
States with a federal system of government.

(b) Entry into force

7. The Secretariat was requested to add to the alternatives
presented in A/CN.9/115* on the entry into force of the
draft convention an alternative C focusing on the volume of
goods shipped by ratifying States, Tt was stated that an al-
ternative on the entry into force of the draft convention based
on the volume of cargo carried was desirable in that it would
reflect that the draft convention was concerned not only with
the interests’ of ship-owners, but also with the interests of
shippers.

8 It was observed, however, that it would be difficult io
obtain statistics as to the volume of cargo connected with a
particular State and that a provision on entry into force based
solely on the tonnage of goods shipped from a State would
give undve emphasis to shipments of bulk cargo of relatively
low value. The suggestion was made that a factor to be con-
sidered was the valve of the goods shipped.

9. The Secretariat was also requested to add to the allerna-
tives presented in document A/CN.9/115% on the entry into
force of the draft convention an alternative D focusing only

“on the number of States ratifying the draft convention. It was
-observed that the number of required ratifications would have

to be set high enough to ensure that the draft convention
would only enter into force when ratified by States represent-
ing a significant percentage of commercial shipping in the
world.

10, The Committee considered a suggestion that alterna-
tive A on entry into force in A/CN.9/115,* modelled on
article 49 (1} of the Convention on the Code of Conduct
for Liner Conferences, Geneva, 1974,0 should be deleted since
that Convention was only designed to regulate the interests of
shipowners in relations among themselves and the draft con-
vention was intended to take fully into account alse the in-
terests of shippers. After deliberation, the Committee decided
that both of the alternatives in A/CN.9/115* on entry into
farce, together with the alternatives mentioned at paragraphs 7
and 9 above, should be presented for final decision to the
conferance of plenipotentiaries that wifl be considering the
adoption of the convention on the carriage of goods by sea,

1I. Reference was made to the difficulties that might arise
if the draft convention entered inte force while a significant

* Reproduced in this volume, part two, 1V, 4, infra.
t Paragraph 1 of the draft provision on implementation of
the draft convention reads as follows:

"1, If a Contracting State has 1wo or more territorial units
in which [, according io its constitution,] different systems
of law are applicable in relation to the matters dealt with
in this Convention, it may, at the time of signature, ratifi-
cation, [acceptance, approval] or accession, declare that this
Convention shall extend to all its territorial units or only
to one or more of them, and may amend its declaration by
submitting another declaration at any time.”

u Article 49 (1) of the Convention on the Code of Conduct
for Liner Conferences, Geneva, 1974, reads as follows:

“(1y The present Convention shall enter into force six
months after the date on which not less than 24 States, the
combined tonnage of which amounts to at least 25 per cent
of world tonnage, have become Contracting Parties to it
jn accordance with article 48. For the purpose of the present
article the tonnage shall be deemed to be that contained in
Lloyd’s Register of Shipping, Statistical Tables 1973 table 2
“World fleets — analysis by principal types’, in respect of
general cargo (including passenger/cargo) ships and con-
tainer (fully cellular} ships, exclusive of the United States
g:serve fleet and the American and Canadian Great Lakes

eets.”
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number of States remained bound by the Brussels Convention
of 1924 or the Brussels Protocol of 1968. It was suggested
that a State ratifying the draft convention should be required
to renounce formally the Brussels Convention of 1924 end
the Brussels Protocol of 1968. It was also suggested that
simultaneous renunciation of these conventions should not be
required.

(¢} Sugpested addition ro the final clauses of article on mulii-
modal  transport

12. 'The Commities took note of certain suggestions to add
a new article to the draft provisions conmcerning implementa-
tion, reservations and other final clauses set forth in A/CN.9/
115* in order to avoid possible conflict between the draft
conveniion and a future international convention on inter-
national intermodal transport. With this object, draft articles
were presented by the representatives of Australia, the Federal
Republic of Germany and Norway. The new article proposed
by the rapresentative of Australia wasg, in addition, designed
to ensure that the draft convention applied to the sea-leg of a
contract for multimodal transport in the absence of an infer-
nationa! convention on multimodal fransport superseding the
draft convention.

13, The texis of the new articles proposed by these rep-
resentatives read as follows:

{a} Anstralia:

“l. Subject to paragraph 3 hereof, the provisions of this
Convention shail apply to all contracts for the carriage of
goods performance of which requires that the goods be
carried by sea between two different States, but shall so
apply only to the extent of such sea-carriage.

“2, ‘This Convention shall apply to such sea-carriage
as if that sea-carriage were a contract for carriage of goods
by sez between ports in two different States within the
meaning of article 2, paragraph 1, of this Convention.

“3, The operation of this article may be superseded, in
refation to any particular type of contract for the carriage
of goods, by the entry into force of any subsequent Con-
vention, if it is one reguiating that type of coniract and
if it contains a provision for the supersession of this Con-
vention,"

{b) Federal Republic of Germany:

“The provisions of this Convention shall not apply to
carriage of goods by sea in connexion with a multimodal
transport of goods provided that the operator of such trans-
port is lable for the whole transport under an international
convention on multimodal transport of goods concluded
under the auspices of the United Mations or any of its
specialized apencies or under international law giving effect
thereto.”

{c) Norway:

“Nothing in this Convention shail prevent the application
of an international convention relating to contracts for car-
riage of goods by two or more modes of transport concluded
under the auspices of the United Nations or any of its
speciglized agencies.”

ANNEX 11

Report of the Committee of the Whole II relating
to the UNCITRAL Arbitration Rules
I. INTRODUCTION

1. The Committee of the Whoie II was established by the
Commission io consider the revised draft set of arbitration
rules for optiopal use in ad hoc arbiiration relating to inter-
national trade (UNCITRAL Arbitration Rules) contained in

* Reproduced in this volume, part two, IV, 4, infra.

AN

document A/CN.9/112.* Section I of this report summarizes
articie by article the main points that arose during the delibera-
tions of the Committee in respect of these draft rules, At the
begianing of the summary of discussions on each article of
the draft rules, the text of that article as it appeared in A/
CHN.9/112*% is reproduced.

2. In the course of its deliberations, the Committee es-
tablished a number of ad koc drafting groups for the purpose
of redrafting particular articles or paragraphs of articies.

3. The text of the UNCITRAL Arbitration Rules as ap-
proved by the Commitiee is set forth in section III of this re-
porte

4. The text of a drafi decision adopted by the Commitiee
for submission o the Commission is set forth in section IV
of this reportb

5. The Committee adopted this report at its 19th meeting,
on 23 April 1976..

II. CONSIDERATION BY THE COMMITTEE OF THE REVISED DRAFT
SET OF ARBITRATION RULES FOR OPTIONAL USE IN ad
hoc ARBITRATION RELATING TO INTERNATIONAL TRADE
(UNCITRAL Ansrmaation RULES)

Title of the arbitration rules

“Revised draft set of arbitration rules for optional nse in ad
hoc arbitration relating to international trade (UNCITRAL
Arbitration Rules)}™.

6. The Comunitiee was of the view that the title should
be modified in order o reflect more accurately various pos-
sible future uses. The Commitiee therefore decided that the
title of the rules should read “UNCITRAL Arbitration Rules”,

Articles I and 2
“Arricle 1

“1. These Rules shall apply when the parties to a con-
tract, by an agreement in writing which expressly refers to
the UNCITRAL Arbitration Rules, have agreed that dis-
putes arising out of that contract shall be settled in ac-
cordance with these Rules.

“2. ‘Parties’ mean physical or legal persons, including
fegal persons of public Iaw.

“3. ‘Apreement in writing' means an arbitration clause in
2 coniract or a separate arbitration agreement, including an
agreement contained in aas exchange of letters, signed by
the parties, or in an exchange of telegrams or felexes.

“4, ‘Disputes arising out of that coatract’ includes dis-
putes, existing or future, that arise out of, or relate to, a
contract concluded between the parties or its breach, termina-
tion or invalidity.”

“Article 2

“The parties may at any time agree in writing to modify
any provision of these Rules, including any time-limits es-
tabiished by or pursuant to these Rules™

7. The discussion on these arficles was centred on the fol-
lowing proposals:

{a) That articie 1, paragraph I, and article 2 be combined;

* Reproduced in this volume, part two, I, 1, infra.

a8eci, IH of the report setting forth the text of the
UNCITRAL Arbitration Rules as approved by the Committee
is not reproduced. The changes made by the Commission to the
text of the UNCITRAL Arbitration Rules as approved by the
Committee are noted in chap. V, paras. 52 and 53 of the pres-
ent report, and the text of the UNCITRAL Arbitration Rules
as zdopted by the Commission is set forth in chap. V, para. 57.

b Part IV of the report setting forth the text of the draft
decision adopted by the Committee is not reproduced. The
decision adopted by the Commission i3 set forth in chap. V,
para. 56, of the present report.
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(&) That the requirement of an “agreement in writing™ in
article I, paragraph 1, and article 2 be removed and that con-
sequently articte 1, paragraph 3, should be deleted;

{c) That article 1, paragraph 2, defining “parties” be de-
leted; and

(d) That article 1, parapgraph 4, defining “disputes arising
out of that coniract”™ be deleted.

8. The Committee was agreed that article 1, paragraph 1,
and article 2 should be combined in order to make it clear that,
when agreeing to settle their disputes under the UNCITRAL
Arbitration Rules, the parties could agree to modify any
provision in these Rules,

9. Consideration was given to the desirability of eliminat-
ing the requirement that agreements to arbitrate under the
UNCITRAL Arbitration Rules and agreements by parties to
modify these Rules be made in writing. According to one view,
this question should be left to the applicable national law, Ac-
cording to another view, retention of the writing requirement
was desirable in the interest of certainty as to the applicabil-
ity and any agreed upon modification of the UNCITRAL Rules.
It was also noted that the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards,
and the national arbitration law in most countries, required
that agreements to submit disputes to arbitration be in writing.

10. After deliberation, the Committee decided to retain the
requirement that agreements to arbitrate under the UNCITRAL
Arbitration Rules and agreements to modify these Rules
be in writing. However, the Committee deleted article 1,
paragraph 3, which defined the phrase “agreement in writing”,
leaving to the applicable national law the determination of
whether the writing requirement was et in a particular case.

11, There was general agreement to delete article I, para-
graph 2, which defined the term “parties” so as to include “legal
persons of public law”. The Commitiee was agreed that the
question whether a “legal person of public law” could enter
into an agreement to submit disputes to arbitration under the
UNCITRAL Arbitration Rules was a matter that should be
left to the applicable national law.

12. The Committee considered the relationship between the
Rules and the provisions of the national law applicable to the
arbitration. It was agreed that the inclusion only in selected
articles of the Rules of a proviso that the particular article
was subject to the national law applicable to the arbitration
would give rise to arguments g contrario in respect of other
articles which did not set forth such a proviso, The Committee
therefore decided to add to article 1 a general reference to
the effect that all provisions in these Rules were subject to the
national law applicable to the arbitration.

13. The Committee considered a proposal to delete as vn-
necessary article 1, paragraph 4, which defined the phrase “dis-
pules arising out of that contract”. Since the definition of this
phrase was only intended to clarify the types of dispute
that were covered by the agreement to arbitrate under the
UNCITRAL Arbitration Rules, it was decided to modify
article 1, paragraph 1, so as to accomplish this directly and
to delete arlicle 1, paragraph 4.

Article 3, paragraph 1

“1. For the purposes of these Rules a notice, notification,
commuaication or proposal by one pariy to the other party
is deemed to have been received on the day on which it s
delivered at the habitual residence or place of business of
the other party, or if that party has no such residence or
place of business, at his jast kaown residence or place of
business.”

14. The discussion of article 3, paragraph 1, concerned
primarily the time and manner of accomplishing “delivery”
of a notice or other communication ta a party.

15, ‘The Committee considered the suggestion that this para-
graph should contain a provision establishing a presumption of

delivery after the passage of a certain petiod of time. This
suggestion was not adopted on the grounds that presumptions
of delivery should be left to the applicable national law.

16. The proposal that “delivery’” be deemed efiective when
accomplished in accordance with the national law applicable
at the place of delivery was considered but not retained, since
senders of communications would then have the burden of
knowipg the applicable national law at each locality where
a communication may have to be effected during the course of
the arbitral proceedings.

17. The Committee decided to refain the suggestion to
clarify the circumstances and method for delivering a com-
munication at the “last known residence or place of business”
of a party.

18. One representative noted that article 3, paragraph 1,
did not prevent reliance by a party on the provisions of the
applicable national law concerping communications.

Ariicle 3, paragraph 2

“2. For the purposes of calculating a period of time
prescribed under these Rules, such period shall begin to run
on the day on which a notice, notification, communication or
proposal is received, and that day shall be couated as the
first day of such period. If the last day of such period is
an official holiday or non-business day at the residence or
place of business of the addressee, the period is extended
until the first business day which follows. Official bolidays
or non-buginess days occurring during the running of the
period of time are included in calculating the period.”

19. There was peneral agreement on the substance of ar-
ticle 3, paragraph 2.

20. The Committee decided, however, that the day on
which a notice or other comununication was received should
not be counted in the calculation of a period of time prescribed
under the UNCITRAL Arbitration Rules, It was observed that
this modification was in conformity with the provisions on this
point in most national laws and in the 1974 Convention on the
Limitation Period in the International Sale of Goods.

21. The Committee considered but did not retain the sug-
gestion that the periods of time referred to in these Rules should
be expressed in terms of weeks or months, rather than in terms
of days.

Article 4

“1. The party ivitialing recourse o arbitration (herein-
after called the *claimant’) shall give the other party (here-
inafter called the ‘respondent’) notice that an arbitration
clause, or a separate arbitration agreement concluded by
them is invoked.

“2. Arbitral proceedings shall be deemed to commence
on the date on which such notice (hereinafter called ‘notice
of arbitration™) is delivered at the habitual residence or place
of business of the respondent or, if he has no such residence
or place of business of the respondent, at his last known
residence or place of business.

“3, The notice of arbitration shall joclude, but need not
be limited to the following:

“(¢) The names and addresses of the parties;

“(b) A reference to the arbitration clauvse or sgreement
that is invoked;

“(c} A reference to the contract out of or in relation to
which the dispute arises;

“(d) The general nature of the claim and an indicaiion
of the amount involved, if any;

“(e) The relief or remedy sought;

“{f) A proposal as to the number of arbitrators (i.e. one
or three), if the parties have not previously agresd thereon.”
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22. 'The consideration of article 4 was focused on the ques-
tion whether the provisions of article 4, dezaling with the notice
of arbitration, and of article 17, dealing with the statement of
claim, should be combined. It was stated in support that this
would have the effect of speeding up the arbitral proceedings.

23. Although, after deliberation, the Committee decided not
1o amaligamate articles 4 and 17, it approved the suggestion that
claimants be permitted at their option to attach to the notice
of arbitration their statement of claim, and thus meet their
obligation under article 17 of the Ruies.

24, The Committee retained the suggestion that, in the in-
terest of speeding up the arbitral proceedings, a claimant should
also be given the option of including in the notice of arbitration
the name of the arbitrator he appointed pursuant to article 8,
paragraph 1, or proposed pursuant to article 7, paragraph 2.

Article 5

“A party may be represented by a counsel or agent upon
the communication of the name and address of such person
to the other party. This communication is deemed to have
been given where the notice of arbitration, the statement of
claim, the statement of defence, or & counter-claim js sub-
mifted on behalf of a party by a counsel or agent.”

25. There was general agreement that the phrase “coun-
gel or agent” gave rise to problems of transiation and would be
construed differently in various legal systems. The question was
also raised whether the word “represented” appearing in the
first sentence of article S would be viewed as excluding the pos-
sibility that a party be “assisted” by a non-lawyer in the prepara-
tion or presentation of his case. The Committee decided that,
in substance, the first sentence of article 5 should be based on
article VI (8) of the 1966 ECAFE Rules for International
Commercial Arbitration, which read as follows: “The parties
shalj have the right to be represented or assisted at the hearing
by persons of their choice.”

26. After deliberation, the Committee did not retain the
sugpestion either to delete the second sentence of artticle 5 or
to reguire that & person purporting to act on behalf of a parly
present a power of aitorney from that party.

Article 6

“If the parties have not previously agreed on the number
of arbitrators {i.e. one or three}, and if within 15 days after
the receipt by the respondent of the clzimant’s notice of
arbitration the parties have not agreed that there shall be
only one arbitrator, three arbitrators shall be appointed.”

27. The Commiitee considered the suggestion that, if the
parties failed to agree on the number of arbitrators, arficle 6
shouid provide that in such a case the arbitral tribunal would
consist of a sole arbitrator, since arbitral proceedings before a
sole arbitrator were speedier and less expensive.

28. The Committee, after deliberation, decided to retain
article 6 im its present wording on the grounds that arbitral
tribunals established ad hoc to hear international commercial
disputes were customarily composed of three arbitrators.

29. Three representatives expressed their reservation and
noted their preference for the constitution of a tribural com-
posed of one arbitrator in the case of failure of the parties {0
agree on the number of arbitrators.

Article 7, paragraph 1
“1. 1f a sole arbitrator is to be appointed, such arbitrator
shall be of a nationality other than the nationality of the
parties.”

30. The Commiltee considered the principle set forth in
article 7, paragraph 1, that the sole arbitrator should not be of
the nationality of one of the parties since it fostered the ap-
pearance of impartiality and independence on the part of the
sole arbitrator. In this connexion, it was suggested that the
requirement of different nationality should only apply to the
appointment of a sole arbitrator by an appointing authority. -

31, After consideration, the Committee decided to introduce
an element of flexibility by replacing article 7, paragraph 1, with
a provision to the effect that the appointment of a sole arbitra-
tor shall be made baving regard to such considerations as were
likely to secure the appointment of a sole arbitrator who would
be impartial and independent, taking into account as well the
advisability of appointing an arbitrator of a different nationality
than that of the parties.

Article 7, paragraphs 2 and 3

“2. The clzimant shall, by telegram or telex, propose
to the respondent the names of one or more persons, one
of whom would serve as the sole arbitrator. The parties
shall endeavour to reach agreement on the choice of the sole
arbitrator within 30 days after the receipt by the respondent
of the claimant’s proposal.

“3. If on the expiration of this period of time the parties
have not reached agreement on the choice of the sole ar-
bitrator, or if before the expiration of this period of time
the parties have concluded that no such sagreement can be
reached, the sole arbitrator shall be appoinied by the ap-
pointing authority previously designated by the parties. If
the appointing authority previously designated is unwilling or
unable to act as such, or if no such authority has been des-
ignated by the parties, the claimant shall, by telegram or
telex, propose to the respondent the names of one or more
institutions or persons, one of whom would serve as the ap-
pointing authority. The parties shall endeavour to reach
agreement on the choice of the appointing authority within 15
days after the receipt by the respondent of the claimant’s
proposal.”

32. The discussion of article 7, paragraphs 2 and 3, was
based primarily on a proposal to simplify the procedure for the
appointment of a sole arbitrator. ‘There was general agreement
that the provisions of the appointment of a sole arbitrator,
whether by agreement of the parties or by an appointing au-
thority, should be simplified.

33, The Committee decided that the claimant and the re-
spondent were to be placed on an equal footing in regard to
the appointment of the sole arbitrator, so that either party
would be empowered to initiate the process of appointment by
proposing the name of & person to serve as the sole arbitrator

or to request the appropriate appointing authority to make
the appointment.

34, The Committee considered whether the method by
which one party communicated to the other party proposals
as to the choice of a sole arbitrator or of 2n appointing author-
ity should be regulated in the Rules, The Cominittee, after con-
sidering whether to require that such communication be in
writing, decided fo refrain from specifying in the Rules the
methods of communicating the above proposals.

35, The suggestion was made that, in order to accelerate
the process of appointing a sole arbitrator, the parties shouid
be given only 30 days from the date the respondent received
the notice of arbitration to agree on the choice of 2 sole ar-
bitrator. After deliberation, the Committee decided not to retain
this suggestion but to provide that the parties be given 30 days
after the receipt by a party of the initial proposal as to the
choice of a sole arbifrator within which to agree on the identity
of the sole arbitrator,

36. There was general agreement that the provisions of
article 7, paragraph 3, concerning the cases where the parties
failed to agree on the choice of the sole arbitrator within the
prescribed period and where they had not previously agreed
on an appeinting authority, should be simplified. The Commit-
tee was agreed that article 7, paragraphs 2 and 3, of the Rules
should be restructured along the following lines:

{a) Any party may propose to the other party the name of
a person who would serve as the sole arbilrator or the name
of an eppointing authority which would make such appoint-
ment; : o
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{#) Within 30 days from the receipt of the proposal by the
other party the parties may agree either on the choice of the
sole arbitrator or on the appointing authority;

{c) 1f the parties fail to reach agreement within the pre-
scribed 30 days, then resort will be had to the designating au-
thority referred to in article 7, paragraph 4, of the Rules.

37. It was algo discussed whether not only institutions like
chambers of commerce but also individuals may be nominated
as an appointing authority. Most of the delegates supported the
idea that the Rules should not coatain any definition of the ap-
pointing authority thus leaving its selection fo the free discre-
tion of the parties in each particular case.

Article 7, paragraph 4

“4, [If on the expiration of this period of time the parties
have not reached agreement on the designation of the ap-
pointing authority, the claimant shall apply for such designa-
tiont o

“{ay The Secretary-General of the Permanent Court of
Arbitration at The Hague, or,

“(b) [Here add an appropriate organ or body to be es-
tablished under United Nations auspices.]

“The authority mentioned under (q) and (b) may require
from either pariy such information as it deems necessary to
futfill its funciion. It shail communicate to both parties the
name of the appointing authority designated by it.”

38. The Committee considered the suggestion that a United
Nations body should be established that would either appoint
the sole arbitrator or would designate an appointing authority
to perform this function in cases where the parties failed to
agree both on the choice of the sole arbitrator and the choice
of an appointing authority, After deliberation, the Commitiee
was agreed that it would suffice if the Rules provided that
the Secretary-(General of the Permanemt Court of Arbitration
at The Hague could be requested by a party to designate an
appointing authority in such a case. The view was expressed
that resort to the Secretary-General of the Permanent Court
of Arbitration would only ocettr in rare instances and that
there was therefore no need for the creation of a special
United Nations body for this purpose.

39, The Conuniftee was advised that the Secretary-General
of the Permanent Court of Arbitration would not be prepared
to assume the task of appointing a sole arbitrator directly.
it therefore decided not to retzin the suggestion that under
article 7, paragraph 4, the designating authority should ap-
point arbitrators directly.

40. The Committee discussed certain administrative aspects
of addressing a request to the Secretary-General of the Per-
manent Court of Arbitration, such as the costs involved and
the janguage in which the request and supporting documenta-
tion was to be submitted. The Committee was of the view
that no special provisions were necessary in this respect. The
Secretary of the Commission reporied that he had received
a communication from the Secretary-Generzl of the Per-
manent Court of Arbitration at The Hague stating that no
fees would be charged for this service and that only reimburse-
ment of expenses would be required.

4]. The Committee, after deliberation, decided to delete
from article 7, paragraph 4, the two sentences at the end of
the paragraph, since their provisions were considered obvious
and unnecessary. The Committee was also agreed that, as a
consequence of its decision in respect of article 7, paragraphs 2
and 3 {cf, paras. 34 and 38), claimants and respondents were
to have an equal right to invoke the provisions of article 7,
paragraph 4.

Article 7, paragraph 5

“5, The claimant shall send o the appointing authority
a copy of the notice of arbitration, a copy of the contract out

of or in relation to which the dispute has arisen, and a
copy of the arbitration agreement if it is not contained in
the contract"

42, The Committee noted that article 7, paragraph 5, was
applicable in respect of all appointing authorities calied upon
to appoint sole arbitrators, regardiess of whether the appointing
authority was agreed on by the parties or designated pursuant
to article 7, paragraph 4, of these Rules.

43, There was peneral agreement that the provision was
useful since the documentation thus obtained by the appoint-
ing authority facilitated the appointment by that authority of
a sole arbilrator who was well qualified to hear the particnlar
dispute.

Article 7, paragraph 6

“6. The appointing auvthority shail appoint the sole arbi-
trator according to the following list-procedure:

“The appointing authority shall communicate to both
parties an identical list containing al least three names;

“Within 15 days after the receipt of this list, each party
may return the list to the appointing authority after
having deleted the name or names tc which he objects
and numbered the remaining names on the list in the
aorder of his preference;

“After the expiration of the above period of time the
appointing authority shall appoint the sole arbitrator
from among the names approved on the lists refurned
to it and in accordance with the order of preference
indicated by the parties.

“If for any reason the appointment capnot be made ac-
cording to this procedure, the appointing suthority may
exercise its discretion in appointing the sole arbitrator.

“The appointing authority may require from either parly
such information as it deems necessary to fulfil its function.”

44, The Committee considered whether the list-procedure
for the appointment of an arbifrator by an appointing authority
envisaged under article 7, paragraph 6, should be retained.

45.  According to one view, the list-procedure was considered
useful since it preserved an involvement by the parties in the
appointment of the arbifrator by an appointing authority.
According to another view, the list-procedure was too complex
to be imposed mandatorily on appointing authorities and a
system leaving appointing authorities free to select the method
of appointment was preferable,

46, After deliberation, the Committee decided that article 7,
paragraph 6, shouid provide that appointing authorities should
use the list-procedure, unless the parties otherwise agreed or
the appointing authority determined that the list-procedure was
not appropriate for the case,

Article 8, paragraph I

“1. 1f three arbitrators are to be appointed, each party
shall appoint one arbitrator, The {wo arbitrators thus ap-
pointed shall choose the third arbitrator who will act as
the president of the arbitral tribunal”

47. The Committee was agreed that this paragraph, dealing
with the composition of a three-member arbitral tribunal,
should be retained in its present form.

Article 8, paragraph 2

“2, ‘The presiding arbitrator shall be of a nationality
other than the nationalily of the parties.”

48. The substance of this paragraph was considered by the
Commifttee when it discussed the similar provision in article 7,
paragraph 1, concerning the sole arbitrator. The Committee
was agreed that the decision taken im respect of article 7,
paragraph I, should be reflected in the text of article 8, para-

graph 2.
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Articie 8, paragraph 3

“3. If within 15 days after the receipt of the claimant's
netification of the appointment of an arbitrator, the respond-
ent has not, by telegram or telex, notified the claimant of
the arbitrator he appoints, the claimant shall.

“{a} If the parties have previously designated an ap-
pointing authority, reguest that anthority to appoint the
second arbitrator;

“(b) ¥ the appointing authority previously designated is
unwilling or unable to act as such, or if no such authority
has been designated by the parties, apply for such designa-
tion to either of the authorities mentioned in article 7,
paragraph 4.

“The appointing authority may exercise its discretion in ap-
pointing the second arbitrator.”

49, There was general agreement with the substance of this
paragraph. The Committee was agreed, however, that claimants
and respondents should be treated equaliy in article 8, para-
graph 3, and that no restrictions should be placed on the
methods to be used by a party to communijcate to the other
party the name of the arbitrator he appointed,

Article 8, paragraph 4

“4, If within 15 days after the appointment of the sec-
ond arbifrator the two arbitraiors have not agreed on the
choice of the presiding arbitrator, the claimant shall, by
telegram or telex, propose to the respondent the names of
ofte or more persons, one of whom would serve as the
presiding arbitrator. The parties shall endeavour to reach
agreement on the choice of the presiding arbitrator within
30 days after the receipt by the respondent of the claimant’s
proposal,”

50. The Committee considered the period of time within
which the two arbitrators appointed pursuant to article 8,
paragraphs 1 to 3, were to agree on the choice of the presid-
ing arbitrator. I was agreed that this choice was extremely
important and the Committee considered it therefore justified
to extend the time-period from 15 to 30 days in order to permit
communication and discussion between the arbitrators.

51, The Commitiee considered a proposal to modify ar-
ticie 8, paragraph 4, to the effect that if the two arbitrators
failed 1o agree on the choice of the presiding arbitrator within
the prescribed period of 30 days, the appointment of the
presiding arbitrator wouid be made by an appointing authority
without requiring the pariies to try again to agree on the
choice of the presiding arbitrator. It was stated that such a
tequirement would unduly delay the proceedings. After de-
liberation, the Committee decided not to retain thiz proposal.

52, One represenfative noted that under the national law
in his country there had to be an “umpire” rather than a
presiding arbitrator,

Article 8, paragraph 5

“5. If on the expiration of this period of time the parties
have not agreed on the choice of the presiding arbitrator,
or if before the expiration of this period of time the parties
have concluded that mo such agreement can be reached,
the presiding arbitrator shail be appointed by the appointing
authority previously designated by the parties. If the ap-
pointing authority previcusly designated is unwilling or
upable to act as such, or if no such authority has been
designated by the parties, the claimant shall, by telegram
or telex, propose to the respondent the mames of one or
more institutions or persons, one of whom would serve as
the appointing authority. The parties shall endeavour to
reach agreement co the choice of the appointing authority
within 15 days after the receipt by the respondent of the
claimant's proposal.”

%3, The substance of this paregraph was considered by
the Committee when it discussed the similar provisions in

articie 7, paragraph 3, concerning the appointment of the sole
arbitrator, The Committee was agreed that the decisions taken
in respect of article 7, paragraph 3, should be reflected in the
text of article &, paragraph S.

Article 8, paragraph 6

“6. If on the expiration of this periad of time, the parties
have not reached agreement on the designation of the ap-
pointing authority, the claimant shall apply to either of the
authotjties mentioned in article 7, paragraph 4, for the des-
ignation of an appointing authority. The authority applied
to may require from either party such information as it
deems necessary fo fulfil its function. It shall communicate
to both parties the name of the appointing authority des-
ignated by it. The appointing authority may require from
either party such information as it deems necessary to fulfi!
its function.”

34. The substance of this paragraph was considered by the
Committes when it discussed the similar provisions in article 7,
paragraph 4, concerning the appointment of the sole arbitrator.
The Committee was agreed that the decisions taken in respect
of article 7, paragraph 4, should be reflected in the text of
article 8, paragraph 6.

Article 8, paragraph 7

“7. The claimant shall send to the appointing authority
a copy of the nofice of arbitration, & copy of the contract
out of or in relation to whick the dispute has arisen, and a
copy of the arbitration agreement if it is not contained in
the contract.”

35. ‘The substance of this paragraph was considered by the
Committee when it discussed the identical provisions in ar-
ticle 7, paragraph 5. The Commiitee was agreed that the de-
cision taken in respect of article 7, paragraph 5, applied equally
to article 8, paragraph 7.

Ariicle 8, paragraph 8

“8. 'The appointing authority shall appoint the presiding
arbitrator in sccordance with the provisions of article 7,
paragraph 6.”

56. Since this paragrapk is merely a cross-reference to ar-
ticle 7, paragraph 6, the decisions taken by the Committee in
respect of article 7, paragraph 6, apply equally to ariicle 8,
paragraph 8.

Article 9, paragraph 1

“1. Either party may challenge an arbitrator, including
a sole arbitrator or a presiding arbitrator, irrespective of
whether such arbitrator was:

“Originally proposed or appointed by him, or

“Appointed by the other party or an appointing authority,

or

“Chosenr by both parties or by the other arbitrators,

“if circumnstances exist that give rise to justifiable doubts
as to the arbitrator's impartiality or independence.”

57. The Committes considered and decided to retsin the
suggestion thet a party shonld be permitted to challenge the
grbitrator appointed by him only for reasons of which he had
no knowledge at the time the appointment was made.

58. 1t was agreed that the text of article 9, paragraph 1,
should be simplified.

Article 9, paragraph 2

“2. The circumstances mentioned in paragraph 1 of this
erticle include anry financizl or personal interest of an ar-
bitrator in the outcome of the arbitration or a family tie
or any past or present commercial tie of an arbitrator with
a party or with a party’s counsel or agent”

59. The Committee considered the question of the decision
of this paragraph. It was stated that articie 9, paragraph 2,
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should be deleted since the genera! rule on grounds for chal-
lenge contained in article 9, paragraph 1, was sufficient.

60. After deliberation, the Committee decided to delete
article 9, paragraph 2,

Article 9, paragraph 3

“3. A prospective arbitrator shall disclose to those who
approach bim in connexion with his possible appointment
any circumstances likely to give tise to justifiable doubts
as to his impartiality or independence. An arbitrator, once
appointed or chosen, shafl disclose such circumstances to
the parties unless they have already been informed by him
of these circumstances.”

6l. The Committee considered article 9, paragraph 3, and
decided to retain the paragraph in its present wording,

Article 10, paragraph 1

“1, The challenge of an arbitrator shall be made within
30 days after his appointment has been communicated o
the challenging party or within 30 days after the circum-
stances mentioned in article 9 became known to that party.”

62. The Committee considered the time-limit within which
an arbitrator could be challenged. It was agreed that challenges
should be made expaditiously and that for this reason the
period within which a party could challenge an arbitrator
should be shortened to 15 days.

Article 10, paragraph 2

“2. The challenge shall be notified to the other party
and to the arbitrator who is challenged. The notification shall
be in writing and shall state the reasons for the challenge.”

63. 'The Committee decided to retain this paragraph, sub-
ject to the modification that the challenge must be notified
to all members of a three-member arbitral tribunal and not
only to the arbitrator who was being challenged.

Article 10, paragraph 3

“3, When an arbitrator has been challenged by one
party, the other party may agree to the challenge. The
arbitrator may also, after the challenge, withdraw from
his office. In both cases a2 substitute arbitrator shall be ap-
pointed or chosen pursuant to the procedures applicable to
the appointment or choice of an arbitrator as provided in
article 7 or 8.

64, Tt was agreed to retain the substance of this paragraph.

65. The Committee noted that agreement by the other
party to the challenge or to withdrawal by the challenged ar-
bitrator from his office did not necessarily imply an acceptance
or acknowledgement that the reasons for the challenge were
valid. The Committee was also agreed that article 10, para-
graph 3, should be modified in order to make it clear that
when a challenged arbitrator vacated his office in one of the
two ways covered by article 10, paragraph 3, the appointment
process would recommence at the beginning of the procedure
under article 7 or 8 for the appointment of the substitute
arbitrator, even if during the process of appointing the chal-
lenged arbitrator a party had failed to exercise his right to
appoint or to participate in the appointment.

Article 11

“1. If the other party does not agree to the challenge
and the challenged arbitrator does not withdraw, the decision
on the challenge will be made:

“fz) When the initial appointment was made by an ap-
pointing authority, by that authority;

“(b) When the initial appointment was not made by an
appointing authority, but an appointing authority has been
previously designated, by that authority;

“{c) In all other cases, by the appointing authority to
be designated in accordance with the provisions of article 7
or 8.

“2, If, in the cases mentioned under subparagraphs (a),
(&)} and (¢) of paragraph I, the appointing authority sus-
tains the challenge, a substitute arbitrator shall be appointed
or chosen pursuant to the procedure applicable to the ap-
pointment or choice of an arbitrator as provided in ar-
ticle 7 or 8 except that, when this procedure would call for
the designation of an appointing authority, the appointment
of the arbitrater shall be made by the appointing authority
which decided on the challenge.”

66. The Committee considered and decided to retain the
substance of paragraphs 1 and 2 of article 11.

67. It was noted during the discussion that under the
national law of some States challenges of arbitrators were
decided initially by the arbitral tribunal and finally by the
competent court.

Article 12, paragraph 1

“l. In the event of the death or resignation of an ar-
bitrator during the course of the arbitral proceedings, a
substitute arbitrator shall be appointed or chosen pursuant
to the procedure applicable to the appointment or cheice
of an arbitrator as provided in article 7 or 8"

68. The Committee adopted this provision without mod-
ifications.

Article 12, paragraph 2

“2. In the event that an arbitrator is incapacitated or
fails to act, the procedure in respect of the challenge and
replacement of an arbitrator as provided in articles 10 and 11
shall apply.”

69, After deliberation, the Committee decided to retain
the substance of this paragraph.

70. Tt was noted, however, that the word “incapacitated”
was unduly ambiguous in that it was not clear whether both
physical incapacity, such as a serious iliness, and legal incapac-
ity, such as minority or insanily on the part of an arbitrator,
were covered. The Committee was agreed that this word
shouid be replaced by an objective statement establishing that
article 12, paragraph 2, extended to all circumstances that
mads it legally or physically impossible for an arbitrator to
perform his functions,

Article 12, paragraph 3

“3, If the sole or presiding arbitrator is replaced, any
hearings held previously shall be repeated, If any other
arbitrator is replaced, such prior hearings may be repeated
at the discretion of the arbitral tribunal.”

71. There was general agreement that this paragraph
should constitute 2 separate article and should extend to the
replacement of arbitrators under both article 11 and article 12
of the Rules.

72. ‘The view was expressed that the Rules should provide
that, unless the parties agreed otherwise, all hearings would be
repeated if any arbitrator was replaced. According to another
view, such a provision was undesirable since it would delay
the proceedings and increase the costs of arbitration.

73. The Committee also considered a suggestion that hear-
ings held previously should be repeated mandatorily only
where the sole arbitrator was replaced, and that in all other
cases the question whether prior hearings should be repeated
should be left to the discretion of the arbitral tribunal,

74, After deliberation, the Committee decided to retain
the provision that hearings held previously were 1o be repeated
if the sole or presiding arbitrator was replaced and that such
hearings would be repeated at the discretion of the arbitral
tribunal if any other arbitrator was replaced,
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Article 13

“Where, in coaneXion with the appointment of arbitrators,
the names of one or more persons are proposed by the
parties or by an appointing authority, their full names,
addresses and their nationality shall be furnished, together
with, as far as possible, a description of their qualifications
for appointment as arbitrator.”

75. After deliberation, the Committee decided to refain
the substance of this article but to place it immediately after
article 8 in the Rules.

Article 14, paragraph 1

“1. Sobject to these Rules, the arbitraiors may conduct
the arbitration in such manner as they consider appropriate,
provided that the parties are treated with equality and with
fairness.”

76. It was agreed that the concept of “fairness” concerning
the treatment of the parties by the arbitrators required am-
plification. The Committee decided that an explanatory clanse
should be added to article 14, paragraph I, to the effect that
the arbitrators had to grant each party ful] opportunity to
present his case and to participate in every stage of the ar-
bitral proceedings.

- 77. It was suggested that article 14 should contain a pro-
vision empowering the arbitrators to delegate to the appointing
authority or to the Secretary of the arbitral tribunal the ad-
ministrative and secretariat tasks that arose during the course
of arbitral proceedings. The Commitiee decided not to retain
this suggestion on the ground that such a provision was un-
necessary because of the discretion granted to the arbitrators
under article 14, paragraph i, to “conduet the arbitration in
such manner as they consider appropriate”. I was noted that
the Rules do not preclude such delegation.

Article 14, paragraph 2

“2. If either party so requests, the arbitrators shall held
hearings for the presentation of evidence by witnesses, in-
cluding expert witnesses, or for oral arpument. In the
absence of such a requesf, the arbitrators shall decide
whether to hold such hearings or whether the proceedings
shall be conduocted solely on the basis of documents and
other written materials,”

78. The Committee considered the question of the cir-
cumstances under which the arbitrators were to hold hearings
during the course of the arbitral proceedings.

79, 1t was suggested that as a general rule the arbitrators
should hold hearings unless both parties requested that no
hearings be held. The suggestion was also made that, in the
absence of a request for hearings by both parties, the arbitra-
tors should have discretion to decide whether to hold hearings.
The Commiitee decided to retain the compromise sclution
contained in article 14, paragraph 2, and to specify that either
party could reguest at amy stage of the arbitral proceedings
that hearings be held.

Article 14, paragraph 3

“3. All documents or information supplied to the ar-
bitrators by one party shall at the same time be com-
municated by that party to the other party.”

80, The Committee considered the suggestion that this
paragraph should provide that any information supplied to
the arbitrators by a party could only be acted upon by them
if it was shown to have also been communicated to the other
party. This suggestion was not adopted on the grounds that
it would create serious problems in practice for arbitrators.
The Committee decided to retain article 14, paragraph 3, in
its present wording.

Article 15, paragraph 1

“1. Unless the parties have agreed upon the place where
the arbitration is to be held, such place shall be determined
by the arbitrators.”

BN

81. The Committee considered the desirability of adding
to this paragraph a provision describing one or more of the
factors that the arbitrators had to take into account when
deciding upon the place of arbitration in cases where the
parties failed to make this choice.

82, The view was expressed that article 15, paragraph 1,
should advise the arbitrators that in selecting the place of
arbitration they shouid pay regard to the requirements of the
particular arbitration. According to another view, however,
such a provision would be too restrictive, since the arbitrators
also had to consider, inter alia, their own convenience and,
even more importantly, the costs involved.

83. The Committee decided to add wording to article 15,
paragraph 1, which would indicate that, when called npon to
select the place of arbitration, the arbitrators shonld have
regard to the particular circumstances of the arbitration.
Aiticle 15, paragraph 2

‘2 :ic arbitrators may determine the locale of the
arbitration within the country or city agreed upon by the
parties. They may hear witnesses and hold interim meetings
for consultation among themseives at any place they deem

approptiate, having regard to the exigencies of the ar-
hitration.”

B4, Affer considering drafting suggestions, the Comuimnittee
decided to retain the substance of article 15, paragraph 2.

Ariicle 15, poragraph 3

“3. The arbitrators may meet at any place they deem
appropriate for the inspection of goods, other property or
documenis., The parties shall be given sufficient notice to
enable them to be present at such inspection.”

85, After deliberation, the Committee decided to retain
article 15, paragraph 3, in its present wording.

Article 13, paragraph 4

“4, The award shall be made at the place of arbitration.”

86. The Committec considered whether the present word-
ing of the paragraph required that arbitrat awards be decided
upon, written and signed by all the members of the arbitral
tribunal at the place of arbitration. It was noted that often
in arbitral practice the arbitrators departed from the place
of arbitration upon the conclusion of their deliberations and
then wrote znd signed the award at localities other than the
place of arbifration,

87. The Committee noted that article 15, paragraph 4,
was intended to ensure compiiance with the 1958 New York
Convention on the Recognition and Enforcement of Foreign
Arbitral Awards and for that reason closely followed its lan-
guage. In order to foster the recognition and enforcement of
arbitral awards under that Convention, the Committee decided
to retain in substance the present text of article {5, para-
graph 4.

88, The Committee did not adopt a suggestion that ar-
ticle 15, paragraph 4, be incerporated in article 27 of these
Rules, which dealt with the form and effect of arbitral awards.
It was noted that the place of arbitration was important also
in respect of matters other than the form and effect of arbitral
awards, such as the determination of the applicable procedural
law governing the conduct of the arbitral procaedings,

Avriicle 16, paragraphs I and 2

“i, Subject to an agreement by the parties, the arhitra-
tors shall promptly after their appointment, determine the
Janguage or languages to be used in the procesdings. This
determination shall apply fo the statement of claim, the
statement of defence and any further written statements
and, if oral hearings should take place, to the language or
languages to be used in such hearings.
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“2.  Arbitrators may order that any documents annexed
to the statement of claim or statement of defense, and any
supplementary documents or exhibits submitted in the course
of the proceedings, delivered in their original language, shall
be accompanied by a translation into the langmage or
languages agreed upon by the parties or determined by the
arbitrators.”

89. The Committee, after deliberation, decided to retain
article 16 in its present wording.

90. It was noted that in cases where the arbitrators selected
the language or languages to be used in the arbitral proceed-
ings, the arbitrators could consmit with the parties before
reaching their decision,

Article 17, paragraph 1

"l. Within a period of time to be determined by the
arbitrators, the claimant shall communicate his statement
of claim in writing to the respondent and to each of the
arbitrators. A copy of the contract, and of the arbiiration
agreement if not contained in the contract, shall be annexed
thereto.”

$1. The Committes, after deliberation, retained the sub-
stance of this paragraph. However, as 2 result of its decision
taken in regard to article 4, the Committee decided to modify
article 17, paragraph I, to the effect that no statement of
claim would have to be submitted pnder article 17 if a claimant
had annexed such a statement o his notice of arbitration.

Ariicle 17, paragraph 2

“2. The statement of claim shall include the following
particulars:

“{a) The natmes and addresses of the parties;

“{b) A statement of the facts supporfing the claim;
“{¢)} The points at issue;

“{d) The relief or remedy sought,

“The claimant may annex to his statement of claim all
documents he deems relevant or may add a reference to
the documents he will submit.”

92. The discussion of this paragraph centred on the ques-
tion whether the claimant should be required to include in his
statement of claim a full statement of the facts he relied on
for his claim and a summary of the evidence supporting these
facts. It was argued that such a requirement would speed up
the arbitral proceedings by permitting early discovery of the
evidence the other party intended to adduce. According to
another view, however, such a requirement would be imprac-
tical and serve no useful purpose, since it was only after the
exchange of the statement of claim and the statement of de-
fense that the parties couid realistically decide upon the
evidence that they would be relying or to support their re-
spective positions.

93, The Committee decided against the imposition of a rule
mandating that the claimant include in his statement of claim
a summary of the evidence on whichk he intended to rely to
support his claim. It was agreed, however, to add a paragraph
to article 20, specifically authorizing the arbitrators to demand
from the parties a summary of the evidence supporting the
facts set forth by that party in his statement of claim or state-
ment of defence.

94. The Committee did not retain a suggestion that the
claimant should be required, under article 17, paragraph 2, to
annex to the statement of claim the documents or a list of
the documents on whick he relied. The Committee was how-
ever agreed that the claimant should be permitted, at his
option, to include = reference “fo the documents or other
evidence” which he intended to present. -

Article 17, paragraph 3

“3. During the course of the arbitral procsedings, the
claim may, with the permission of the arbitrators, be sup-
plemented or ahered, provided the respondent is given the
opportunity to exercise his right of defence in respsct of
the change.”

85. The Committee considered the desirability of retaining
this paragraph. According to one view, the claimant should
be given the right to supplement or alter his claim without
requiring the permission of the arbitrators. According to an-
other view, the provision requiring that the claimant obtain the
permission of the arbitrators before being permitied to amend
his claim served 2 wuseful purpose, since it prevented the
claimant from delaying the arbitral proceedings by repeatedly
amending bis claim.

96. It was agreed fo restructure article 17, paragraph 3,
50 that it would in general terms authorize a claimant to sup-
plement or alter his claim, but would also provide that a c¢laim
could not be amended if the amended claim fell outside the
scope of the arbitration clause or separate arbitration agree-
ment or if the arbitrators determined that the particular amend-
ment was inappropriate.

§7. One representative noted his reservation regarding the
provisions of article 17, paragraph 3, and expressed his prefer-
ence for a system which did not permit a claimant to supplement
or alter his claim,

Article 1 8, paragraph 1

“I. Within a period of time to be determined by the
arbitrators, the respondent shall communicate his statement
of defence in writing to the claimant and to each of the
arbiirators.”

98. After considering whether to include in this paragraph
a minimum period that the arbitrators were to grant to the
respondent for the communication of his statement of defence,
the Committee decided to retain this paragraph in its present
wording.

Article 18, paragraph 2

*2. The statement of defence shall reply to the par-
ticulars (b), (¢} and {d} of the statement of claim (ar-
ticle 17, para. 2). The respondent may annex to his state-
ment the documents on which he reiies for his defence or
may add a reference to the documents he will submit.”

99. The Committee was agreed to retain the substance of
this paragraph. However, consequent upon the decision taken
concerning article 17, paragraph 2 (see para. 94 above}, the
Committee decided to modify article 18, paragraph 2, so as
to permit the respondent to make a reference in his statement
of defence to the “documents or other evidence™ that he in-
tended to submit,

Article 18, paragraph 3

“3. In his statement of defence the respondent may make
8 counter-claim arising out of the same contract or rely
on & claim arising out of the same contract for the purpose
of a set-off.” .

100, The Committee considered the question whether the
respondent should be permitied to assert a counter-claim or
set-off subsequent to the time when he communicated his
statement of defence.

101, The view was expressed that counter-claims and claims
relied on as set-offs should only be considered by arbitral
tribunals if they were raised in the statement of defence and
that, therefore, paragraph 3 should be retained in its present
wording. In order to accord to respondents the flexibility en-
joyed by claimants to amend their claims under article 17,
paragraph 3, it was suggested on the other hand, that ar-
ticle 18, paragraph 3, should provide that a counter-claim or
set-off could be raised in the statement of defemce “or at &
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tater stage in the arbitral proceedings if the arbitrators decided
that the delay was justified under the circumstances”.

102. After consideration of this question the Committee
decided to modify article I8, paragraph 3, so that a respondent
would be permitted to assert & counter-claim or set-off sub-
sequent to the time when he communicated his statement of
defence, provided that the arbitrators found that the delay in
raising the counter-claim or set-off was justified.

Article I8, paragraph 4

“4, The provisions of article 17, paragraphs 2 and 3,
shall apply fo a counter<laim and a claim relied on for
the purpose of a set-off.”

103. The Committee considered the desirabiiity of per-
mitting respondents {¢ amend or supplement their statements
of defence.

104. According to one view, respondents should be per-
mitted to amend their statements of defence, with the permis-
sion of the arbitrators, in the same way and under the same
conditions as claimants were permitted under article 17, para-
graph 3, to amend their statements of claim. According to
another view, respondents should not be given this right be-
cause of the likelihood that it wonld be used to delay the
procesdings and to increase the costs of arbitration.

105. After deliberation, the Commitiee was agreed that
since claimants had the right to amend their statement of
ciaim, respondents should be given the right to amend their
statement of defence. The Committee also decided to include
the provisions on the right to amend or supplement claims
and defences in a nmew article 18 bis and, consequenily, to
delete article 17, paragraph 3, and to retain in article 18,
paragraph 4, only a cross-reference to article 17, paragraph 2.

106. One representative noted his reservation and expressed
his preference for not permiiting any amendment of claims
or defences.

Article 19, paragraphs | and 2

“1, The arbitrators shall have the power to rule on
objections that they have no jurisdiction, including any
objections with respect to the existence or validity of the
arbitration clause or of the separate arbitration agreement.

“2, The arbitrators shall have the power to determine
the existence or the validity of the contract of which an
arbitration clause forms z part. For the purposes of ar-
ticle 19, an arbitration clause which forms part of a con-
tract and which provides for arbitration under these Rules
shall be treated as an agreement independent of the other
terms of the contract. A decision by the arbitrators that
the contract is null and void shall not entail ipso jure the
invalidity of the arbitration clause.”

107. After deliberation, the Committee decided to retain
the present wording of article 1%, paragraphs 1 and 2.

Article 19, paregraph 3

“3, A plea that the arbitrators do not have jurisdiction
shal! be raised not later than in the statement of defence or,
with respect to & counter-claim, in the reply to the counter-
claim. If such a plea is raised at 2 later stage, the arbitra.
tors may nevertheless admit the plea, provided the delay
in raising it is justified under the circumstances.”

108, The Committee considered the suggestion that the
second sentence in this paragraph, dealing with the raising
of & plea alleging lack of jurisdiction of the arbitrators later
than in the statement of defence, was uznecessary and should
be deleted, ¥t was noted that the substance of this sentence
was already contained in new article 18 bis, which permits
modification of the defence, and article 14, paragraph 1, which
gives to the arbitrators the discretion to “conduct the arbitra-
tion in such manner ag thoy consider appropriate”.

109: The Committee was agreed that the second sentence
of article 19, paragraph 3, be deleted.

Article 19, paragraph 4

) “_4. The arbitrators may rule on such 2 plea as a pre-
liminary question, or they may proceed with the arbitration
and rule on it in their final award.”

110, The Committee considered the suggestion that ar-
bitraters should be required to rule on pleas alleging their
lack of jurisdiction as preliminary gquestions. It was stated that
adoption of the suggestion would result in substantial savings
to the parties in cases where the arbitrators upheld pleas as
to their jurisdiction. It was observed, in reply, that the flexibility
granied to the arbitrators under the present wording of ar-
ticle 19, paragraph 4, was preferable, since it corresponded
to provisions on this point in intermnational conventions and
many national Iaws.

111. The Committee, after deliberation, decided to retain
the flexibility granted to the arbitrators under article i9, para-
graph 4, to rule on pleas as to their jurisdiction either as a
preliminary question or in their final award, but that the para-
graph should specify that as a general rule the arbitratots
should rule on such pleas as preliminary questions.

Article 20, paragraph 1

“1. The arbitrators shall decide what further written
statements, in addition to the statememt of claim and the
statement of defence, shall be required from the parties
or may be presented by them, and shal] fix the periods of
time for communicating such statements. However, if the
parties agree on a further exchange of writlen statements,
the arbitrators shall receive such statements.”

112, The Commitiee decided to retain the first sentence
of this paragraph in its present wording but to delete the sec-
ond sentence dealing with the exchange of pleadings between
the parties (réplique and dupligue} in addition to the exchange
of the statements of claim and defence. There was general
agreement that the arbitrators should have the discretion to
admit such further pleadings upon a reguest from only one
party and that therefore the second sentence of article 20,
paragraph 1, should be deleted.

Article 20, paragraph 2

“2, If in the statement of defence a counler-claim is
raised, the arbitrators shall afford the claimant am oppor-
tunity to present a written reply of such claim.”

113. The Committee was agreed that article 18 already
covered the matter dealt with in article 20, paragraph 2, and
that therefore this paragraph should be deleted.

Article 20, paragraph 3

“3, At any time during the arbitral proceedings the ar-
bitrators may require the parties to produce supplementary
documents or exhibits within such a period of time as the
arbitrators shail determine.”

114. The Committee considered a suggestion that this
paragraph should be deleted since under the general provision
of article 14, paragraph 1, the srbitrators were already author-
ized to require that the parties furnish documents or other
evidence during the course of the arbitral proceedings.

115, The Commitiee, after deliberation, was of the opinion
that azrticle 20, paragraph 3, was useful and that its substance
should therefore be retained. The Committee decided, how-
ever, that since paragraph 3 concerned the right of the ar-
bitrators to demand that the parties furnish doczments or other
evidence, while paragraph 1 of this aricle concerned their
right to demand further written pleadings from the parties,
paragraph 3 of mrticle 20 should be placed in a separate
article that would appear immediately following article 20.
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116, The Committee was agreed that the new ariicle
should be supplemented by:

{a) A paragraph stating the general principle that each
party had the burden of proving the facts on which he relied
in his claim or in his defence;

(B) A paragraph making it clear that the arbitrators could
require from each party a summary of the documents and
other evidence which that party intended to present in support
of his ctaim or defence.

117. The Committee further decided thaf the substance of
article 21 should be added to article 20 as a separate para-
graph, so that article 20 would consist of the first sentence
of the present patagraph I of article 20 and of the substance
of the present article 21,

118, The Committee agreed that in order to prevent sur-
prise at hearings the arbitral tribunal may require delivery in
advance to the other party and to the arbijtral tribunal of a
summary of the documents and other evidence which a party
intends to present.

Article 21

“The periods of time fixed by the arbitrators for the com-
munication of written statements should not exceed 45 days,
and in the case of the statement of ¢laim, 15 days. How-
ever, the arbitrators may exiend the time-limits if they
conclude that an extension is justified.”

119, After considering the desirability of shortening the
maximum period of time that the arbitrators should normally
grant ta the parties for the communication of writien state-
ments from 45 days to 30 days, the Committee decided to
retain the 45-day period.

120. The Committee was agreed that this article should
not contain any special provision concerning the communica-
tion of the statement of claim.

Article 22, paragraph 1

“1. In the event of an oral hearing, the arbitrators shall
give the parties adequate advance notice of the date, time
and place thereof.”

121. After deliberation, the Commiitee decided to retain
the present wording of this paragraph.

Article 22, pavagraph 2

“2. If witnesses are to be heard, at Jeast 15 days before
the hearing each party shall communicate to the arbitrators
and to the other party the names and addresses of the wit-
nesses he intends to present and the language in which such
witnesses will give their testimony.”

122, Consideration was given to a proposal to add to this
patagraph a provision that would require that a party, at least
15 days before a hearing, communicate to the arbitrators and
to the other party not only the names and addresses of the
witnesses that party intended to present at the hearing but also
the subjects concerning which the witnesses would be asked
to testify. ’

123. The Committee was of the view that such informa-
tion prior to a hearing as to the subjects on which witnesses
would be testifying at the hearing was useful in that it per-
mitied the avbitrators and the other party to propetly prepare
for the hearing and it therefore adopted this suggestion.

Article 22, paragraph 3

“3, The arbitrators shall make arrangements for the
interpretation of oral statements rade at a hearing and
for a verbatim record of the hearing if either is deemed
necessary by the arbitrators under the circumstances of
the case, or if the parties have agreed thercto and have
communicated such agreement 1o the arbitrators at least 15
days before the hearing.”

124, The Committee considered the suggestion that this
paragraph should be deleted on the ground that its subject-
matter was already adequately dealt with by the provisions
of article 16 on the language to be used in the arbitrzl pro-
ceedings and of article 14, paragraph 1, on the discretion
granted to the arbitrators as to the conduct of the arbitration.

125. 'There was general agreement that the provisions of
article 22, paragraph 3, were useful, because the jmportant
matters covered by it, i.e. arrangements by the arbitrators for
translation services and for the maintajining of an official
record, were not mentioned specificaily in the Rules anywhere
else. The Committee therefore decided to retain the substance
of article 22, paragraph 3. Although the Committee changed
the words “verbatim record” to “record”, it was agreed that
verbatim records were not thereby preclnded.

Article 22, paragraph 4

“4, Hearings shall be held in camera unless the parties
agree otherwise. With the consent of the parties, the ar-
bitrators may permit persops other thap the parties and
their counsel or agent fo be present at the hearing. The
arbitrators may require the retitement of any witness or
witnesses during the testimony of other witnesses, Arbitra-
tors are free to determing the manner in which witnesses
are interrogated.”

126. There was general agreement that the second sem-
tence in this paragraph, providing that with the consent of
the parties the arbitrators could permit persons other than the
parties or persons connected with one of the paniies to be
present at a hearirg, should be deleted since its conten! was
subsummed in the more general rute found in the first sentence,
which established that hearings would be held in camera
unless the parties agreed otherwise.

127. Consideration was given to the question whether
witnesses should be excluded from a hearing during the tes.
timony of other witnesses, It was noted that in some legal
systemns witnesses were permitted to be present only when
testifying, while in other legal systemns witnesses, particularly
expert witnesses, were not formally excluded. The Committee
decided to retain the third sentence of article 22, paragraph 4,
which provided that the arbitrators could require that witnesses
not be present during the testimony of other witnesses,

128. The Commitige also considered the manner in which
witnesses could be examined at a hearing. It was agreed that
the arbitrators shonld have full discretion to decide upon the
manner in which witnesses were to be examined and that
therefore the substance of the last sentence in article 22,
paragraph 4, should be retained.

Article 22, paragraph 5

*5.  Evidence of witnesses may also be presented in the
form of written statements signed by them.”

129, The Commitiee comsidered a suggestion advocating
the deletion of ihis paragraph on the ground that in some legal
systems evidence of witnesses had to be presemted by those
witnesses in person. After deliberation, the Committee decided
to retain article 22, paragraph %, because the presentation of
evidence by writlen statements of witnesses may sometimes
be advantageous.

Article 22, paragraph 6

“4. The arbitrators shall determine the admissibility,
relevance and materiality of the evidence offered.”

130. The Committee decided to retain the subsiance of
this paragraph. The Commiltes also decided to clarify that
the arbitrators had complete discretion to decide on the weight
they would give 1o the evidence offered, in addition to the
discretion they had to determine the admissibility, relevance
and matenality of such evidence.
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Article 23, paragraphs I and 2

“1. At the request of either party, the arbitrators may
take any interim measures they deem necessary in respect
of the subject-matter of the dispute, including measures
for the conservation of the goods forming the subject-
‘matter in dispute, such as ordering their deposit with a
third person or the sale of perishable goods.

%2, Such interim measures may be established in the
form of an interim award. The arbitrators shall be en-
titled to require security for the costs of such measures.”

131. After deliberation, the Committee decided to retain
paragraphs I and 2 of article 23 in their present wording,

Article 23, paragraph 3

“3. A request for interim measures may also be ad-
dressed to a judicial authority. Such a request shall not be
deemed incompatible with the arbitration agreement, or as
a waiver of that agreement.”

132, After considering drafting snggestions concerning the
wording of this paragraph, the Committee was agreed to retain
the substance of article 23, paragraph 3, and to combine its
provisions into a single senfence.

Article 24, paragraphs 1, 2 and 3

“1. The arbitrators may appoint ote or more experts
to report to them, in writing, on specific issues to be deter-
mined by the arbitrators. A copy of the expert’s terms of
reference, established by the arbitrators, shall be com-
municated to the parties,

%2, The parties shall give the expert any relevant in-
formation or produce for his inspection any relevant docu-
ments or goods that he may require of them. Any dispute
between a party and such expert as to the relevance of the
required information or production shall be referred to the
arbitrators for decision.

“3. Upon receipt of the expert’s report, the arbitrators
shall communicate a copy of the repori to the parties who
shall be given the opportunity to express, in writing, their
opinion on the report, A party shall be entitled to examine
any document on which the expert has relied in his report.”

133. After deliberation, the Committee decided to retain
the -present wording of paragraphs 1, 2 and 3 of article 24.

Article 24, paragraph 4

“4. At the request of either party the expert, after
delivery of the report, may be heard at a hearing where
the parties and their counsel or agent shall have the op-
portugity to be present and to interrogate the expert. At
this hearing either party may present expert witnesses in
order to testify on the points at issue. The provisions of
article 22 skall be applicable to such proceedings”

134. Consideration was given to the desirability of re-
taining the second sentence of this paragraph, authorizing either
party to present expert witnesses, The Committee was of the
view that this sentence should be maintained, since it served
to inform the parties of their right to present experts as
witnesses without, however, inferring that the parties cor:tld
present expert witnesses only at those hearings at which
experts appointed by the arbitrators were testifying.

135, As a result of its decision in article 5 of the Rules
to eliminate reference to the “counsel or agent” of the parties,
the Committee deleted this phrase from the first sentence of
article 24, paragraph 4. With this modification, the Committee
retained the provisions of article 24, paragraph 4.

Article 25, paragraph 1

‘»1. If the claimant, within the period of time de{crmine_d
by the arbitrators under article 17, fails to commut_ncafe his
statement of claim, the arbitrators may afford the claimant

& further period of time to communicate his statement
of claim. If, within such further period of time, he fails
to communicate his statement of claim without showing
sufficient cause for such fajlure, the arbitrators shall issue
an order for the discontinuance of the arbitral procesdings.”

136. There was general agreement that the language of
this paragraph should be modified to indicate more clearly
that the sanction envisaged in the second sentsnce of this
paragraph for failore to communicate the statement of claim
was the termination of the arbitral proceedings. It was noted
that such termination would not be based on the merits of
the dispute and that therefore the claimant was not barred
from commencing new arbitral proceedings.

137. The Committee was of the view that the costs of an
arbitration that was terminated by reason of the claimant’s
failure to submit his statement of claim should in principle
be borne by the claimant and that article 33 dealing with the
determination and apportionment of the costs of arbitration
should be amended to cover the termination of arbitral pro-
ceedings pursnant to article 25, paragraph 1.

Article 25, paragraph 2

“2. If the respondent, within the period of time deter-
mined by the arbitrators under article 18, fails to com-
municate his statement of defence without showing sufficient
cause for such failure, the arbitrators may proceed with
the arbitration.”

138. The Committee was agreed that respondents should
be accorded the same right to an extension of the time for
the communication of the statement of defence as was ac-
corded to claimanis under article 25, paragraph 1, for the
communication of the statement of claim.

139, The Committee decided to combine into one para-
graph the provisions of paragraphs 1 and 2 of article 25, in
order to ensure that claimants and respondents would have
the same opporttnity to obtain an extension of the period
initially fixed by the arbitrators for the communication, respec-
tively, of the statement of claim or the statement of defence.

Ariicle 25, paragraph 3

“3, If one of the parties fails to appear at a hearing duly
called under these Rules, without showing sufficient cause
for such failure, the arbitrators shall have power to proceed
with the arbitration, and such proceedings shall be deemed
1o have been conducted in the presence of all parties.”

140. The Committee was of the view that the rule of con-
struction set forth in this paragraph was unnecessary and
should not be retained. It was emphasized that the sanction
for such non-appearance lay in the authorization granted to
the arbitrators “to proceed with the arbitration™.

141. Subject to this deletion, the Committee was agreed
to retain the substance of article 25, paragraph 3.

Articie 25, paragraph 4

w4, If one of the parties, after having been duly notified,
fails without showing sufficient cause, to submit docnmentary
evidence when an award is to be made solely on the basis
of documents and other written materials, the arbitrators
may make the award on the evidence before them.”

142. After considering drafting suggeslions concerning tl}e
wording of this paragraph, the Committee decided to retain
the substance of article 25, paragraph 4.

Article 26

“A party who knows that any provision of, or require-
ment under, these Rules has not been complied with and
yet proceeds with the arbitration without promptly stating
his objection to such non-compliance, shall be deemed to
have waived his right to object.” . i
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143. The Committee considered the desirability of adding
to article 26 the concept of constructive waiver by a party
who “should have knowrn™ that a requirement under the Raules
has not been complied with.

144. The view was expressed that such an addition wouid
be useful in order to avoid the difficulty of proving the time
when a party first “knew” that a provision of the Rules was
violated, It was noted that a namber of other sets of procedural
rutes intended for international commercial arbitration con-
tained provisions on constructive waiver,

145, According to another view, article 26 should not be
extended fo cover constructive waiver by a party who “shoutd
have known' that the Rules were being violated, since the
parties were assiimmed to know the Ruiles under which they
had agreed to arbitrate.

146, Afier deliberation, the Committee decided to retain
the present wording of article 26, and not to add a provision
dealing with constructive waiver. The Commitiee was of the
view that the article served a useful purpose in that it was
designed to protect the validity of the arbitral procesdings
or of the ensuing award against aliegations of minor violations
of the procedures established in the Rules.

147. 1t was suggested that, since article 26 on waiver ap-
plied to all provisions in the UNCITRAL Arbitration Rules,
it should be placed in the part of the Rules entitled Section I:
Introductory Rules, After deliberation, the Commitiee decided
to keep article 26 where it now appeared in the Rules, since
in practice it would be invoked primarily in connexion with
viglations of provisions in the Rules that occarred during the
conduct of the arbitral proceedings,

Proposed additions 1o seciion HI: arbitral proceedings
{a) Termination of hearings

148. The Committee considered the desirability of adding
an atticle 25 bis 1o section [T of the Rules on the termination
of hearings. It was suggested that such an article should pro-
vide that after giving sufficient notice to the patties, the ar-
bitrators were empowered to declare that hearings and the
taking of evidence were closed, while retaining the right to
reopen the hearings if they considered it npecessary due to
exceptional circumstances. It was observed that articles 33
and 34 of the Rules of Procedure of the Inter-American
Commercial Arbitration Commission, 1969, could be used
s 2 model.

149, Tt was noted that the proposed article 25 bis would
ensure that no party could unreasonably detay the arbitral
proceedings by repeated requests for hearings and the taking
of further evidence. It was alse noted that sthe provisions in
article 25 bis, authorizing the arbitrators to reopen the hear-
ings if they considered it necessary under exceptional circum-
stances, were designed to prevent a party from successfully
asserting that he could not present his case and that therefore
under article ¥V of the 1958 New York Conventien on the
Recognition and Enforcement of Foreign Arbitral Awards the
award should not be enforced.

150. After deliberation, the Committee decided to retain
the suggestion to add an article on the termination of hearings.

(b} Decisions of the arbitrators on procedural questions

151, The Committee considered a proposzl to add to sec-
tion Il of the Rules an article dealing with the degree of
consensus required among the members of an arbitral tribunal
for the taking of decisions on procedural matters, It was
agreed that, as 3 general rule, all decisions by the arbitrators,
including decisions om procedural guestions, should be made
by at least the majority of arbitrators.

152, It was suggested that a separate article on decision-
making by the arbitrators- on procedural questions should
provide that the presiding arbitrator could decide procedural

questions in cases where no decision by majority could be
reached,

153, After deliberation, the Committee decided not to add
a separate article to section III dealing with decision-making
by the arbitrators on procedural gquestions. The Committee,
bowever, decided 10 add a new article to section 1V of the
Rales, designed to regulate all decision-making by the arbitra-
tors, including any decisions on procedural questions.

Ariicle 27, paragraph J

*1. 1In addition to making a final award, the arbitrators
shall be entitled to make interim, interlocutory, or partial
awards.”

154, After deliberation, the Committee decided to Tetain
the present wording of article 27, paragraph 1.

Article 27, paragraph 2

“2. An award shall be binding upon the parties. An
award shall be made in writing and shall state the reasons
upon which it is based, unless both parties have expressly
agreed that no reasons are to be given.”

155. Consideration was given to whether it should be re-
quired by the Rules that an arbitral award state the reasons
upon which it was based. It was noted that in some legal
systems vsually no such reasons were given in arbitral awards,
while in other legal systems an arbitral award had to include
the reasons upon which it was based.

156, The view was expressed that, in order to ensure its
enforceabitity, 2n award should include reasons and that there-
fore the option given to the parties under article 27, para-
graph 2, 10 agree thaf no reasons be given should be deleted.
However, according to another view, the present wording of
article 27, paragraph 2, requiring that an award state the
reasons upon which it is based wvnless the parties expressly
agreed o the contrary, should be retained.

157. The Committee decided to restructure article 27,
patagraph 2, to the effect that arbitrators would not be re-
quired to include in the award itself the reasons upon which
it was based, but could elect to give these reasons in a state-
ment accompanying, but not forming part of, the award.
It was also agreed that the parties could agree, expressly or
by implication (e.g. when they selecied as the place of ar-
bitratior a country under whose national law reasons were
not generzily given in arbitral awards), that the arbiirators
need mot give the reasons for their award.

Avticle 27, paragraph 3

“3. When there are three arbitrators, an award shalt
be made by a majority of the arbitrators.”

158, Consideration was given 1o the desirabiiity of dealing
with the eventwality that the three members of an arbitral
tribunal were vnable to agree on an award by majority.

159, The view was expressed that in such a case the de-
cision of the presiding arbitrator should govern, It was noted
in this comnexion that the arbitration rules established by
International Chamber of Commerce had contained such a
provision for many years without causing any problems i
practice.

160. It was observed, in reply, that a2 rule providing that
in the case of deadlock among the arbitrators on the award
the decision of the presiding arbitrator would govern, was
subject to abuse by presiding arbitrators who might make
exireme awards. It was zlso poted that requiring that awards
be made by a majority of the arbitrators would force them
to continue their deliberations, when they were initially dead-
jocked, and was likely to lead to a compromise award that a
majority of the arbitrators could accept.

161. Afier deliberation, the Commitiee retained the sub-
stance of paragraph 3, which required that awards be made
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by a majority of the arbitrators, The Committee, however,
glecided that this rule should form paragraph 1 of a gew article
in section IV on decisions, and that paragraph 2 of that mew
article should provide that on procedural questions, if there
was no majority, the presiding arbitrator could decide on his
own subject to review, if any, by the arbitral tribunal.

_162.  One represeatative noted his reservation and expressed
his preference for the inclusion of a provision dealing specific-
ally with the case wherc no majority of the arbitrators could
agree on an award,

Ariicle 27, paragraph 4

“4. An award shall be signed by the arbitrators. When
there are three arbitrators, the failure of one arbitrator to
sign the award shall not impair the validity of the award.
The award shall state the reason for the absence of an
arbitrator’s signature.”

. 163, There was general agreement that all the arbitrators,
Including an arbitrator who dissented from the award, should
be required to sign the award. It was noted that in some
legal systems am arbitral award was enforceable only if it
had been signed by all the arbitrators, whereas in some others
two signatures were sufficient for this purpose.

164. The Committee observed that the date on which and
!.he place where the award was made were matters of great
importance for the enforcement of awards. For this reason,
it was agreed that paragraph 4 should provide that an award
had to include the date on which 2nd the place where it was
made.

165, The Committee considered the desirability of main-
taining the provision in the second sentence of paragraph 4,
which dealt with the lega) effect of the failure of one arbitra-
tor to sign the award. After deliberation, the Committee was
agreed that the legal effect of one arbitrator's failure to sign
the award should be left to the applicable national law for
resolution and that therefore the Rules should be silent on
this point, However, the Comumittee retained the provision
requiring that an award state the reason for the absence from
the award of one arbitrator's signature.

166, Consideration was also given to the possible addition
of a specific provision authorizing the inclusion in the award
of an arbitrator’s dissenting opinion. A majority of the Com-
mittee was of the view that no specific meation should be made
of dissenting opinions, thereby in effect permitting but not
requiring that a dissenting opinior be igcluded in an arbitral
award.

Article 27, paragraph §

“5. The award may only be made public with the con-
sent of both parties.”

167. After deliberation, the Committee decided to retain
the present wording of this paragraph. It was noted that an
arbitral award could become public in certain cases even in
the absence cof the consent of both parties, e.g. during pro-
ceedings for the recognition and enforcement of the award.

Article 27, paragraph 6

“6. Coples of the award signed by the arbitrators shall
be communicated to the parties by the arbitrators.”

168. Consideration was given to the desirability of pro-
viding for a time-limit, commencing on the date the award was
made, within which copies of the award must be communicated
to the parties.

169. The Committee was of the view that it was not
necessary to prescribe a time-limit for the communication of
an award to the parties, on the ground that awards should
not be invalidated solely because the arbitrators failed to
ohserve this time-limit,

Article 27, paragroph 7

“7. ‘If the arbitration Jaw of the country where the
award is made requires that the award by filed or registered,
the arbitrators shall comply with this requirement within
the period of time required by that law.”

170.  After deliberation, the Committee was agreed to re-
tain the substance of paragraph 7, but to clarify that the ar-
bitrators were obliged to file or register their award only if
the arbitration law of the country where the award was made

required that such filing or registration be done by the ar-
bitrators.

Article 28, parapraph 1

“IL, The arbitrators shall apply the law designated by
the parties as applicable to the substance of the dispute.
Such designation must be contained in an express clause,
or unambiguously result from the terms of the contract,”

171, There was general agreement that the principle con-
tained in the first sentence of this paragraph, which recognized
the freedom of the parties to designate the law applicable
to the substance of their dispute, should be retained, It
was agreed, however, that the method by which the parties
could effect such designation should not be regulated by the
UNCITRAL Rules, but should be left to the applicable
national law.

172. It was noted that the reference in paragraph 1 to
“the Jaw designated by the parties as applicable to the sub-
stance of the dispute” was intended as a reference to the
internal law of that country not including its rules on conffict
of laws or renvoi.

Article 28, paragraph 2

“2. Failing such designation by the parties, the arbitra-
tors shall apply the law determined by the conflict of laws
rules that the arbitrators deem applicable.”

173. There was general agreement to retain the substance
of this paragraph, which provided that if the parties failed
to designate the law applicable to the substance of their dispute
the arbitrators would select that law through reliance on
conflict of laws rules.

174. Consideration was given to the question of the deter-
mination of the conflict of laws rules that would be utilized by
the arbitral tribunal. After deliberation, the Committee adopted
the phrase “the conflict of laws rules which it considers
applicable”.

Article 28, paragroph 3

“3, The arbitrators shall decide ex gequo et bono or as
amiables compositeurs only if the parties have expressly
authorized the arbitrators to do so and the arbitration law
of the country where the award is to be made permits
such arbitration.”

175. 1t was agreed to retain in this paragraph the references
to arbitral decisions both ex agequo ef bonmo and as amiables
compositeurs, since these terms had different conunotations in
the varions national legal systems.

176. It was noted that “the law of the country where the
award is to be made” was not in all ¢ases also the law govern-
ing the arbitral procedure, and that some national laws together
with the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards appeared to en-
visage a choice by the parties of the law that was to govern
the arbitral proceedings.

177, After deliberation, the Conmumittes was agreed that
the arbitral tribunal would decide ex aequo ef boro or as
amiables compositenrs only if expressly authorized to do so
by the purties and if “the law applicable to the arbitral
procedure” permitted such arbitration.

AN
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178. One representative noted his reservation and stated
his preference for authorizing the arbitral tribunal to decide
ex aequo e¢f bono or as amiables compositeurs only if such
arbitration was permitted by the law of the country whers
the arbitral award was to be enforced.

Ariticle 28, paragraph 4

“4. In any case, the arbitrators shall take into account
the terms of the coatract and the usages of the trade”

179. The Committee considered 2 proposal that para-
graph 4 should be placed in a separate arlicle entitled “effect
of contract”. Tt was also suggested that the provisions of ar-
ticle 28, paragraph 4, obligating the arbitrators to take into
account the terms of the contract and the usages of the trade,
should not apply to arbitral decisions taken ex aequo et bono
or as amiables compositeurs.

180. After deliberation, the Committee decided that para-
graph 4 should remain a paragraph within article 28 and
that its provisions should also apply to arbitrations ex aequo
et bano or as amicbles compositeurs. One representative noted
his reservation and stated that, in his view, especially in ex
aequo et bono arbitration, the arbitrators (the arbitral tribunal)
should not be obliged to follow rigidly the terms of the con-
tract, the literal application of which might be unjust because
it gave rise to an excessive burden.

181. Consideration was also given to the desirability of
formulating in stricter terms the arbitrators’ obligation to
observe the provisions of the contract than their obligation to
observe the usages of the trade. It was stated that such a
distinction would be useful, since it would place greater em-
phasis on the terms of the contract.

182, After consideration of this issue, the Comimittee
determined that the Rules should provide that in all cases
the arbitral tribunal shalf decide in accordance with the terms
of the contract and take into account the usages of the trade
applicable to the transaction.

Article 29, paragraph 1

“1. 1If, before the award is made, the parties agres on
a settlement of the dispute, of the arbitrators shall either
issue an order for the discontinuance of the arbitral pro-
ceedings or, if requested by both parties and accepted by
the arbitrators, record the settlement in the form of an
arbitral award on agreed terms. The arbitrators are not
obliged to give reasons for such an award. If, before the
award is made, the continuance of the arbitral proceedings
becomes unnecessary of impossible for any other reason,
the arbitrators shall inform the parties of their intention
to issue an order for the discantinuance of the proceedings.
The arbitrators shall have the power to issue such an order
unless a party objects to the discontinuance.”

183. After deliberation, the Committee decided to retain
the substance of article 29, paragraph 1.

184, 'There was peneral agreement that the provisions of
patagraph 1 shonld be placed in two separate paragraphs, the
first paragraph to cover settlements agreed on by the parties
and the second to cover the cases where the continvance of
the arbitral proceedings became unnecessary or impossible.

185. After considering suggestions that asticle 29 appear
earlier in the Rules, the Commitiee decided to keep this
article at its present location in the Rules, for reasons of
logical presentation.

Article 29, paragraph 2

“3. ‘The arbitrators shall, in the order for the discon-
tinuance of the arbitral proceedings or in the arbitral award
on agreed terms, fix the costs of arbitration as specified
under article 33, Unless otherwise agreed to by the parties,
the arbitrators shall apportion the costs between the parties
as they consider approptiate”

186, The Committee decided to expand the scope of this
paragraph so that it also covered the fixing of the costs of
arbitration for arbitral proceedings that were terminated, pur-
snant to article 25, paragraph 1, by reason of the claimant's
failure to submit a statement of claim.

187. The Committes was agreed that the general rules in
article 33 on the fixing of the costs of arbitration and their
apportionment between the parties should be made applicable
to all cases where the proceedings concluded with an order
for the termination of the arbitral procesdings {article 25,
para. 1, or article 29, para. 1) or with an arbitral award on
agreed terms (article 29, para. 1).

Article 29, paragrapk 3

“3, Copies of the order for discontinnance of the arbitral
proceedings or of the arbitral award on agreed terms, signed
by the arbitrators shall be communicated by the arbitrators
to the parties. Where an arbitral award on agreed terms js
made, the provisions of article 27, paragraph 7, shall apply.”

188. Afier deliberation, the Commitiee was agreed to re-
tain article 29, paragraph 3, in i3 present wording.

Article 30, parograph 1

“1, Within 30 days after the receipt of the award, either
party, with notice to the other party, may request that the
aroitrators give an interpretation of the award. Such inter-
pretation shall be binding on the parties.”

189, Consideration was given to the desirability of extend-
ing the period of 30 days provided for in this paragraph for
the communication of a request that the arbitrators give an
interpretation of their award.

190. After deliberation, the Committee decided to retain
the 30-day time-limit for the communication of a request for
the interpretation of an award, so that the arbitrators wonld
know reasonably quickly that some further action in respect
of the award would be requested of them.

Article 30, paragraph 2

“2. The interpretation shall be given in writing within 45
days after the receipt of the request, and the provisions of
article 27, paragraphs 3 to 7, shall apply.”

191. TIn recognition of the fact that, when piven, an in-
terpretation by the arbitral tribunal of its award was neces-
sarily and authoritatively linked to the award, the Committes
decided to provide in paragraph 2 that such interpretation
formed part of the award. For the same reason, it was agreed
that paragraphs 2 to 7 of article 27 on the form and effect
of an award should be made applicable to an interpretation
of the award.

192, It was agreed that the arbitrators should not be en-
titled to extra remunerafion for issuing an interpretation of
their award, since it was the vagueness of their award that
gave rise to the request for its iaterpretation. The Committee
was of the view that this resanlt could best be accomplished by
adding 2 provision to this effect to article 33, which dealt
with the costs of arbitration.

Article 31, paragraph 1

“]. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the ar-
bitrators to correct in the award any errors in computation,
any clerical or tvpographical errors, or any errors of similar
nature. The arbitrators may within 30 days after the com-
mupication of the award make such corrections on their
own initiative.”

193. After considering a suggestion that the 30-lay time-
limit for the communicalion of a request for the correction
of an award should be eliminated, the Committee decided to
retain the present wording of article 31, parggraph 1.
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Article 31, paragraph 2

“2. Such corrections shall be in writing, and the pro-
visions of article 27, paragraphs 6 and 7, shall apply.”

194. Tt was agreed that, in order to emphasize the im-
mediate connexion between the award and the correction of
that award by the arbitral tribunal that had made the award,
paragraphs 2 to 7 of article 27 on the form and effect of an
award should be made applicable to a correction of the award.

195, There was genefral agreement that the arbitrators
should not be entitled to extra remuneration for having cor-
rected errors in their award, and that article 33 on the costs
of arbitration should include a provision to this effect.

Articte 32, paragraph 1

“l. Within 30 days after the receipt of the award, either
party, with notice to the other party, may request the
arbitrators to make an additional award as to ¢laims pre-

sented in the arbitral proceedings but omitted from the
award.”

196. After deliberation, the Commitiee decided to retain
the substance of article 32, paragraph L.

Article 32, paragraph 2

“2. I the arbitrators consider the request for an addi-
tional award to be justified and consider that the omission
can be rectified withowt any fuorther hearing or evidence,
they shall complete their award within 60 days after the
receipt of the request.”

197. Consideration was given to the elimination of the
provision that the arbitrators could isste an additional award
only if they considered that an additional award rectifying
the particular omission did not necessitate any further hearing
or evidence.

198. It was noted that under the present wording of para-
graph 2, if any further hearings or the taking of evidence was
necessary, the party who requested the additional award would
be forced to commence new arbitral proceedings. It was also
noted that, even if an additional award could be issued although
further hearings or evidence were necessary, the arbitrators
wouid stil] have discretion to decide whether to issue an ad-
ditional award in a particular case.

199. It was observed in reply, however, that losing parties
would endeavour {0 reopen the arbitral proceedings by means
of requests for additional awards, if the requirement were
removed that additional awards could be issued only if no
further hearings or evidence would be required. The view was
also expressed that frequently it was due to the negligence of
the party requesting the additional award that the necessary
hearings did not take place or the evidence was not received
by the arbitral tribunal.

200. After deliberation, the Committee decided to retain
in substance the present wording of article 32, paragraph 2.

Article 32, paragraph 3

“3. When an additional award is made, the provisions
of article 27, paragraph 2 or 7, shall apply.”

201. After deliberation, the Committee decided to retain
paragraph 3 in its present wording.

202, There was general agreement that the arbitrators
should not be entitled to an extra fee for the making of an
additional award, since it was an omission in their original
award, as 2 result of their own action, that had to be rectified
in the additional award. It was agreed that article 33 on the
costs of arbitration should include a provision to this effect.

Article 33, paragraph 1, introductory part and subpara-
graph I (z)

“{. The arbitrators shall fix the costs of arbitration in
their award. The term ‘costs’ includes:

“{a} The fee of the arbitrators, 10 be stated separately
and to be fixed by the arbitrators themselves;”.

203. There was generzl agreement that this article should
contain a separate paragraph dealing with the c¢osts of arbitra-
tion, inclnding the costs of proceedings that ended with an
order for the terminaticn of the arbitral proceedings {ar-
ticle 25, para. 1 and article 29, para, 1} or with an arbitral
award on agreed terms {article 29, para. 1).

204. It was also agreed that a paragraph should be added
to article 33, stating expressly that arbitrators may not charge
a fee for the interpretation, correction or completion of their
award pursuant to articles 30 to 32 of the Rules.

205. The question was raised whether the items listed as
inctuded in the costs of arbitration and set forth in subpara-
graphs (g) to (f} were the only items that would be considered
under the Rules as constituting costs of arbitration. After
deliberation, the Committee decided to make it clear that
subparagraphs (a} to (f) were intended as an inclusive listing
of the types of costs and expenses incurred during an arbitra-
tion that would be considered as costs of arbitration for the
purposes of the UNCITRAL Arbitration Rules.

206. Consideration was given to the desirability of incor-
porating in the UNCITRAL Arbitration Rules either a schedule
governing the costs of administration and the fees of the
arbitrators, or reference to a schedule estzblished by an exist
ing arbitration institution.

207. The view was expressed that a schedule, whether set
out in the Rules in full or incorporaied by reference, was
necessary as it would setve as a guide io the parties and the
arbitrators concerning the costs of arbitration. It was also
stated that such a schedule would prevent the possibility that
some arbitrators would charge unreasonably high fees for
their services.

208. It was stated in reply, however, that no schedule of
costs and fees of arbitrators should be included in the Rules
for the following main reasons:

{a} The Rules were intended to be applied world-wide
and the expectations of parties and arbifrators as to costs
and fees differ widely in different parts of the world; and

{0} All existing schedules had large ranges between maxi-
mum and minimum charges and provided for control over the
actual fees charged by reliance on an administering authority.

209.  After deliberation, the Committee decided not to in-
clude in the Rules either a schednle of costs and fees of
arbitrators or reference to such a schedule established by an
existing arbitral institution. The Committee decided, however,
to add a separate article explaining in detail that arbitrators
should fix their fees jn reasonable amounis and consider cer-
tain factors in that connexion.

210. Under this new article, the fees of the arbitrators must
be reasonable in amouni, taking into account the particular
circumstances of the case. Furthermore, if an appointing
suthority was agreed upon by the parties or designated pursuant
to article 7, paragraph 4, the arbitrators should take into
account, to the extent appropriate in the circumstances of
the case, any schedule of fees or other customary basis for
establishing the fees of arbitrators in international cases that
was followed by that authority. The new article also permits
a party to reguest that the arbitrators consult with such
appointing authority before fixing their fees.

Article 33, paragraph I, subparagraphs (b) and (¢)

“(b} The travel and other expenses incurred by the
arbitrators;
“¢c} The costs of expert advice and of other assistance
required by the arbitrators:”
211. After deliberation, the Committee decided to retain
the present wording of subparagraphs (b) and {c}.
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Article 33, paragraph 1, subparagraph (d)}

“{d} The travel expanses of withesses, to the exient
such expenses are approved by the arbitrators;”

212, The Committee considered the desirability of retaining
subparagraph (d), which included the trave! expenses of wit-
nesses in the costs of arbitration to the extent the arbitrators
approved these sxpenses.

213, It was stated thai witnesses were generally presented
by one of the pariies and that each party decided which and
how many witnesses it wanted to present. In order to ensure
that no party would call witnesses without regard to the
costs involved, the view was expressed that either subpara.
graph (d) should be deleted or its scope should be limited
to the sxpenses of witnesses who were called by the arbitrators.

214. It was observed in reply, however, that the costs
involved in calling witnesses may be considerable and a success-
ful party shouid be compensated for the expenses incurred
in calling the witnesses who were instrumental in establishing
the correctness of his position.

215, After deliberation, the Commiitee decided to retain
the substance of subparagraph {d), but to clarify that both
the travel and other expenses of witnesses were incloded in
the costs of arbitration only to the extent they were approved
by the arbitrators and that under article 33, paragraph 2, the
arbitrators could apportion betwesn the parties the costs of
arbitration, including the expenses of witnesses.

Article 33, paragraph 1, subparagraph (e)

“{e) The compensation for legal assistance of the suc-
cessful party if such compensation was claimed during the
arbitral proceedings, and only to the extent that the com-
pensation is deemed reasonable and appropriate by the
arbitrators.”

216. Consideration was given 1o a suggestion that sub-
paragraph (e} should state as a general rule that each patty
was to bear its own cxpenses for legal assistance but should
authorize the arbitrators to include these expenses in the costs
of arbitration in appropriate cases.

217. It was noted that the present wording of subpara-
gtaph (e) required that the legal expenses of the successful
party be included in the costs of arbitration and was based on
the assumption that the successful party would in every case
recover his legal expenses. The view was expressed that the
arbitrators should be given discretion to decide whether to
include the legal expenses of a party in the costs of arbitration.

218. It was stzted in reply, however, that the arbitrators
enjoyed sufficient flexibility under the present wording of sub-
paragraph {e), since they were free to apportion between the
parties .the costs of arbitration, including the legal expenses
of the successful party, pursuant to the provisions of pata-
graph 2 of this atticle.

219. After deliberation, the Commitiee decided to retain
the substance of subparagraph (¢}, so that if during the
arbitral proceedings the successful party had claimed costs
for legal assistance, these costs were included in the costs of
arbitration to the extent that their amonat was deemed reason-
able by the arbitrators. The Committee decided, however, to
add & new paragraph io article 33, establishing that, as to
the legal expenses of the successful party, there was 1o pre-
sumption that these costs shall be borne by the unsuccessful
party and that the arbitzal tribunal had full discretion to
apportion these costs in the light of the circumstances.

Ariicle 33, paragraph 1, subparagraph {f}

“(f} Any fees charged by the appointing authority for
its services.”

220. The Commiitee decided to retain the substance of.
subparagraph {f) and fo extend its scope to. cover any expenses -

that might be incurred by the Secretary-General of the Per-

manent Court of Arbitration at The Hague when it was
requested to designate an appointing euthority under article 7,
paragraph 4, of the Rules.

Article 33, paragraph 2

“2. The costs of arbitration shall in principle be borne
by the unsuccessfu! party, The arbitrators may, however,
apportion the costs between the parties if they consider that
apportionment is reasonable”

221. Consideration was given to the desirability of deleting
from paragraph 2 the general rule that normally the costs
of arbitration shall be borne by the unsuccessful party.

222. It was stated that paragraph 2 should be neutral
on the question of which pafty was to bear each of the costs
of arbitration, leaving the apportionment of these costs fully
to the discretion of the arbitral tribunal, It was stated in reply,
however, that the role that normally the costs of arbitration be
borme by the unsuccessful party was fair and correct, and
it gave a good indication to the parties of the way in which
the costs of arbitration would be apportioned in most cases.

223, After deliberation, the Committee decided to retain
the substance of paragraph 2. It was also agreed that a
separate paragraph would be added to deal with the appor-
tionment of the legal expenses incurred by the successful party.

Article 34, paragraph 1

“1, The arbitrators, on their appointment, may require
each parly to deposit an egual amount as an advance for
the costs of the arbitration.”

224, The Committee decided to retain the substance of
paragraph 1, but to clarify that the deposits that the arbitrators
could require from each party were intended to ensure that
the fees and expenses of the arbitrators and of experts ap-
pointed by the arbitrators would be paid at the conclusion of
the arbitral proceedings.

225, Consideration was also given to a proposal permitting
an appointing authority to reguire from the parties a deposit
to ensure the payment of its fee and expenses. It was noted
that some appointing authorities may charge fees for their
services and others may Rot.

226. After deliberation, the Committee decided not to in-
clude in the Rules a provision expressly authorizing an ap-
pointing authority to demand a deposit. ¥ was noted, however,
that 2n aunthority could in any event insist that it will only
agree to serve as an appointing authority if its fee for this
service is paid in advance.

Article 34, paragraph 2

“2, During the coutse of the arbitral! proceedings the
arbitrators may require supplementary deposits from the
parties.”

227.  After deliberation, the Committee dscided to retain
the substance of paragraph 2.

228. The Commitiee was also agreed that a new paragraph
should be added to article 34, obligating the arbitrators under
certain circumstances to consult with the appointing authority
agreed upon by the parties or designated pursuant to article 7,
paragraph 4, of the Rules, before fixing the amounfs of any
required deposits or supplementary deposits. It was noted that

- this provision corresponded to the possibility under the new

article discussed at paragraphs 209-210 above, to require that
the arbitrators consult the appointing authority before fixing
their fee.

Article 34, paragraph 3

“3, If the required deposits are not paid in full within 30
days after the communication of the request, the arbitrators
shalt notify the parties of the default and give to either
party an opportunity to make the required payment.”
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229, Consideration was given to the consequence of the
fallure of one or both parties to pay the depoesit required by
the arbitrators.

230, 1t was noted that the arbitrators had no power to
force the parties to pay the required deposits. 1t was therefore
agreed that the arbitrators should be expressly authorized to
order the suspension or termination of the arbitral proceedings
if the deposits required by them were not paid in accordance
with the provisions of paragraph 3.

Article 34, paragraph 4

“4, The arbitrators shall render an accounting io the
parties of the deposits received and refurn any unexpended
balznce to the parties.”

231. The Committee decided to retain the substance of
paragraph 4, and to clarify that jt was after the award was
made that :he accounting by the arbitrators for the depoa:ts
they had received was to take place.

Titles of seclions and articles

232. The Committee decided to retain descriptive headings
for sections and articles in the UNCITRAL Arbitration Rules
as an #id to the users of the Rules,

Model arbitration clause

233, The model arbitration clause as it appeared in A/
CN.9/112* read as follows:

“Any dispute, controversy or claim arising out of or relat.
ing to this contract, or the breach, termination or invalidity
thereof, shall be settled by arbitration in accordance with
the UNCITRAL Arbitration Rules which the parties declare
to be known to them. Fudgement upon the award made by
the arbitrator{s) may be entered by any court having juris-
diction thereof.

“The parties also agreed that:

“fa)} ‘The appointing authority shall be...
person or institution);

“{b) ‘The number of arbitrators shall be... {ome or
three);

“{e¢} The place of arbitration shall be.., (town or
country);

“(d) The language(s) to be used in the arbitral proceed-
ings shall be...;

“f(e) Authorization, if considered desireble, for the ar
bitrators to act ex aeguo et bono or as amiables composi-
teursl.”

{pame of

234, ‘Thers was general agreement fo include a modei arbi-
tration cjause which parties could insert into their contract so

* Reproduced in this volume, part two, II, I, infra.

that disputes arising out of their contract would be setiled in
accordance with the UNCITRAL Arbitration Rules,

235, It was agreed to simplify the present modet arbltration
clause in the following respects:

{a) To delete the phrase “which the parties declm to be
known to them” from the first sentence; and

(b} To delete the second sentence dealing with entry of
judgement upon the award.

236, Consideration- was also given to the addition of &
phrase, clarifying the version of the Rules to which reference
was made in the modei arbitration clause. It was noted that
this question would becomse of considerable practical import
ance if in the future the UNCITRAL Arbitration Rules were
to be revised. For this reason, the Committee decided to add
the phrase “ss at present in force” {o the end of the first sen-
tence of the model clause in order to make clear that the
applicable Rules were those in effect on the date of the agree-
ment to arbitrate.

237. ‘The Committee considered the desirability of retain-
ing as parts of the model clause paragraphs (a) to (d), whersin
the parties were given the opportunity, by flling in blanks,
o agree on, respectively, the appointing authority, the number
of arbitrators, the place of arbitration, and the language to be
used. It was stated, on the one hand, that the model arbitra-
tion clause should be brief and it would be sufficfent to alert
the parties by a note f{o the possibility that they might find it
desirable 1o agree on the matters covered by those paragraphs.
1t was stated in reply, however, that paragraphs (a) to (d)}
should be retained in their present form in order to encourage
and make it easy for the parties to denote their agreement on
matters that would be of great importance during the course
of arbitral proceedings.

238. The Committee decided to retain paragraphs (@) to
(d) of the model arbitration clause, but to preface them with
a note that these were provisions which the parties may wish
to consider adding to that clause,

239. After deliberation, the Committee decided to delete
paragraph (e} of the model arbitration clause, which reminded
the parties that if they wished the arbitral tribunal to decide
their disputes ex aequo et bono or as amiables composireurs,
they had to add to the model arbitration clause an express
aunthorization {o this effect.

ANNEX I
List of documents before the Commission

[Annex not reproduced; see check list of UNCITRAL docu-
ments at the end of this volume,)
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tional trade law: note by the Secretary-
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Draft convention on the carriage of goods by
sea: draft provisions concerning implemen-
tation, reservations and other final clauses;
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the Secretary-General .............

... A/CNS/115/Add.1
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INTERNATIONAL SALE OF GOODS

1. Report of the Working Group on the International Sale of Goods on
the work eof its seventh session (Geneva, 5.16 January 1976) (A/

CN.9/116)
CONTENTS
Paragraphs
TINTRODUCTION 4ot s et vat st canmme s s n e santarsrasnnssacssnssetnetnensinsns 1-7
I. DrarT CONVENTION ON THE INTERNATIONAL SALE OF GOODS .. .0vuvunrn 8-11
II. FORMATION AND VALIDITY OF CONTRACTS FOR THE INTERNATIONAL, SALE OF
GOODS ot s st aaseeensaseneseassstnmsesesensasesasstasrssanaaensans 12.14
TII, TUTURE WORK c.vvtett it rareasnmestannerssnsasssusscrsoanonsnnans i5
INTRODUCTION

1. 'The Working Group on the International Sale
of Goods was established by the United Nations Com-
mission on International Trade Law at its second
session held in 1969. The Commission at its 44th
meeting on 26 March 1969, requested the Working
Group to ascertain which modifications of the Hague
Convention of 1964 relating to a Uniform Law on the
International Sale of Goods might render it capable
of wider acceptance by countries of different legal,
social and economic systems and to elaborate a new
text reflecting such modifications.®

2. The Working Group is currently composed of
the following States members of the Commission:
Austria, Brazil, Czechoslovakia, France, Ghana, Hun-
gary, India, Japan, Kenya, Mexico, Philippines, Sierra
Leone, Union of Soviet Socialist Republics, United
Kingdom of Great Britain and Northera Ireland and
United States of America.

3. The Working Group held its seventh session at
the Office of the United Nations at Geneva from 5
January to 16 January 1976. All members of the Work-
ing Group were represented except Kenya, the Philip-
pines and Sierra Leone.

4. The session was also attended by observers from
the following members of the Commission: Argentina,
Australia, Federal Republic of Germany, Greece, Nor-
way and Somalia, and by observers from the following
international organizations: the Hague Conference on
Private International Law, the International Institute
for the Unification of Private Law (UNIDROIT) and
the International Chamber of Commerce (ICC).

5. The Working Group elected the following offi-
Cerss

Chairman ... Mr. Jorge Barrera-Graf (Mexico)

Rapporteur .. Mr. Roland Loewe (Austria)

1 Report of the United Nations Commission on International
Trade Law on the work of its second session {1969}, Official
Records of the General Assembly, Twenty-fourth Session, Sup-
plement No. 18 (A/7618) (UNCITRAL Yearbook, vol. It
1968-1970, part two, II, A).
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Pending the arrival of the Chairman, the Working
Group elected Mr. Gyula Eorsi {Hungary) as Acting
Chairman, Mr, Edrsi presided over the first two meet-
ings of the Working Group, held on 5 Jamuary 1976.

6. The following documents were placed before
the Working Group:

{a} Provisional agenda and annotations (A/CN.G/
WG.2/WP.24);

{5} Revised text of the draft Convention on the
International Sale of Goods as approved or deferred
by the Working Group at its first six sessions (A/CN.9/
100, annex 1);*

(c) Comments and proposals by Governments
relating to the revised text of a uniform law on the
international sale of goods (A/CN.9/WG.2/WP.20,
reproduced as A/CN.9/100, annex II);*

(d} Pending questions with respect to the revised
text of a uniform law on the intemational sale of
goods: report of the Secretary-General (A/CN.9/
WG.2/WP.21 and Add.1 reproduced as A/CN.9/100,
annexes I and ITV);**

{e) Draft commentary on the draft Convention on
the International Sale of Goods: note by the Secretary-
Gesneral (A/CNS/WG.2/WP22);

{({} Comments and proposals by the observer of
Norway on the draft Convention on the Intemational
Sale of Goods, as approved or deferred by the Work-
ing Group at its first six sessions (A/CN.9/WG.2/
WP.25);

(g} Hague Convention of 1964 relating to a
uniform law on the formation of contracts for the inter-
natioral sale of goods, with annexes (extract from
Register of Texts and Conventions and other Instru-
ments concerning International Trade Law, vol. I
{United Nations Publication, Sales No. E.71.V.3));

(h) Analysis of replies and comments by Gov-
ernments on the Hague Convention of 1964 relating

* UNCITRAL Yearbook, Vol, VI: 1975, part two, I, 3.
** fbid., I, 4 and 5.
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to a Uniform Law on the Formation of Contracts for
the International Sale of Goods {(A/CN.9/31, paras.
144 to 156)*

(i} Draft of a law for the unification of certain
rules relating to validity of contracts of international
sale of goods, followed by an explanatory report
{UNIDROIT, Etude XVI/B, Doc. 22, UD.P. 1972,
French and English only);

(i} The conditions of substantive validity of con-
tracts of sale, comparative law study prepared on
behalf of UNIDROIT by the Max Planck Institut fiir
Anusldndisches und Internationales Privatrecht at Ham-
burg (UNIDROIT Yearbook 1966, pp. 175-410,
French only).

7. At the request of some representatives, the
Secretariat also placed before the Working Group 2
copy of notes prepared by it for its own files which set
forth observations concerning certain aspects of the
draft Convention on the International Sale of Goods
as approved or deferred by the Working Group at its
first six sessionms.

I. IDRarFT CONVENTION ON THE INTERNATIONAL
SALE oF (Goobs

8. In the course of its seventh session the Working
Group completed its consideration of pending guestions
with respect to articles 57 to 69 of the draft Convention
and in certain other articles in which unresolved ques-
tions had remained. The Group thereafter considered
the text of the draft Convention in final reading. For
this purpose, it set up a Drafting Party composed of
the Chairman of the Working Group and the represen-
tatives of Austria, the Union of Soviet Socialist Re-
publics and the United States of America. Other mem-
bers of the Working Group and Observers from other
States members of the Commission and from interested
international organizations contributed substantially to
the work of the Drafting Party. The Drafting Party was
requested to formulate draft provisions in respect of
certain articles in the light of decisions on substance
adopted by the Working Group. The Drafting Party
was also requested to ensure that the formulations in
the Convention on the Limitation Period in the Inter-
national Sale of Goods be foliowed to the largest extent
possible whenever there was a similar text in the Con-
vention on the International Saie of Goods. In addition,
the Drafting Party was requested to render the English
language version in the present tense, to make any
necessary changes of style needed to ensure uniformity
of expression within the Convention and to ensure
that the four language versions of the Convention were
consistent with each other.

9. At its sixth session, the Working Group had
requested the Secretariat to prepare a draft commentary
on the draft Convention based on the reports of the
Working Group on the work of its sessions and on the
various studies made by representatives and the Secre-
tariat in respect of main issues raised by the uniform
law on the international sale of goods. At ifs seventh
session, the Working Group had before it a Note by
the Secretary-General, setting forth a draft commentary
on the draft Convention on the International Sale of

* Ihid.,, Vol. 1. 1968-1970, part three, I, A, 1.

Goods {A/CN.9/WG.2/WP.22), The draft commen-
tary had been prepared on the text of the draft Con-
vention as it appeared in annex I to the report of the
Working Group on the work of its sixth session (A/
CN.9/100).* The Group was of the view that a com-
mentary accompanying the draft Convention approved
by it at its seventh session would be desirable in that
it would make the preparatory work and the paolicy
underlying the formulations in the draft Convention
more readily available. For this reason the Group
requested the Secretariat to revise the draft commentary
in the light of the deliberations and conclusions at its
seventh session and decided to submit it to the Com-
mission as annex II to this report.** In addition to
explanation of the provisions of the draft Convention
and the Working Group’s reasons for adopting those
provisions, the commentary notes in respect of which
provisions members of the Working Group expressed
reservations. In the opinion of the Working Group, final
action on questions in respect of which no consensus
could be reached may be taken by the Commission at
a future session.

10. The Working Group has approved the text of
the draft Convention on the Interpational Sale of
Goods by comsensus. However, in respect of certain
articles represenmiatives of Members of the Working
Group have reserved their position with a view to
raising the issues in the plenary session of the Commis-
sion, Mention of these reservations has been made in
the commentary at the appropriate place.

11, In submitting to the Commission the draft
Convention on the International Sale of Goods, set
forth in annex I to this report,** the Working Group
has completed the principal part of the mandate en-
trusted to it by the Commission. The Working Group
has not considered provisions relating to implementation
of the Convention and final c¢lauses. The Group re-
quested the Secretariat to prepare draft provisions for
consideration by the Commission at 2 futyre session,

II. FORMATION AND VALIDITY OF CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

12. The Working Group noted that the Commis-
sion, at its seventh session, had requested the Group
to consider, upon completion of its work on the draft
Convention on the International Sale of Goods, the
establishment of uniferm rules governing the validity
of contracts for the international sale of goods, on
the basis of the “draft law for the unification of
certain rules relating to the validity of contracts of
internaticnal sale of goods”, prepared by UNIDROIT,
in connexion with its work on uniform rules gov-
erning the formation of such contracts, The Working
Group also noted that when the Commission, at its
seventh session, considered the request of UNDROIT
that it should examine the UNIDROIT draft law on
validity of contracts of international sale of goods,
the view was expressed that it might be desirable to
deal with the rules on formation and on validity in
a single instrument and that thought should be given
to the advisability of formulating uniform rules gov-

* UNCITRAL Yearbook, Vol. VI; 1978, part two, I, 2.
** Annexes I and II are separately reproduced below in this
chapter of the Yearbook, sections 2 and 3 respectively.
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erning the formation and validity of contracts in
general, to the extent that they were relevant to inter-
national trade, '

13. The Working Group, after deliberation, was
of the unanimous view that, at its next session, it
should begin work on uniform rules governing the
formation of contracts and should make an attempt
to formulate such rules on a broader basis than the
international sale of goods. If, in the course of its
work, it should prove that the principles underlying
confracts of sale and other types of contract could
not be treated in the same text, the Group would
direct its work towards contracts of sale only. The
Working Group was further of the view that is should
consider whether some or ali of the mles on validity
could appropriately be combined with rules on forma-
tion. The Working Group decided to place these
conclusions before the ninth session of the Commis-
sion. In this connexion, the Group requested the Sec-
retariat to inform representatives on the Commission
of its proposed work programme so as to obtain their
views thereon at the ninth session of the Comimission.

14. In preparation of its next session, the Work-
ing Group requested the Secretariat, to prepate, in
consultation with UNIDROIT, one or more studies
that would:

{a} Submit to a critical analysis the 1964 Hague
Uniform Law on the Formation of Contracts for the
International Sale of Goods and the UNIDROIT draft
law on the validity of contracts of international sale
of goods, and

(l?) Examine the feasibility and desirability of
dealing with both subject-matters in a single instru-
ment,

i, FuTURE WORK

15. The Working Group gave consideration te
the timing of its eighth session. The Group decided to
request the Commission to schedule the eighth session
to start on Tuesday, 4 January 1977 and to continue
until Friday, 14 Janvary 1977 in New York.

2, Draft Convention en the International Sale of Goods (A/CN.9/116, annex I}*

CONTENTS
Chapter Articles Chapter - Articles
Parr I SUBSTANTIVE PROVISIONS Section 1.  Taking delivery ............. 41
I. SPHERE OF APPLICATION ......u.ve0sucenssns 1-7 Section JII. Remedies for breach of con-
Tl GENBRAL PROVISIONS . ..unenrvnrnneninnn. 3-13 tract by the buyer ........ o 4246
V. PROVISIONS COMMON TO THE OBLIGATIONS OF
I, OBLIGATIONS OF THE SPLLER ......0000vvvnn 14-33 YHE SELLER AND OF THE BUYER ............ 4763
SectionI.  Delivery of the goods and hand- . L
ing over of documents ....... 1518 Sectfon I Ant:c;pe’uiory breach ......... 47-49
SectionII. Conformity of the goods . .. .. 1925 Sectton II. Exemptions SRASRLAEEEERS 50
Section III. Remedies for breach of con- Sect'lon 111. Effects of avoidance ......... 51.54
tract by the seller ........... 6-33 SectionlV. Damages ...........c0vvues 55-59
IV, OBLIGATIONS OF THE BUYER .. ..vv.vvunnonnn 34-46 Section V. Preservation of the goods ... .. 60-6_3
Section]. Payment of the price ........ 35-40 VI. PassING OF RISK 64-67
Part I. Substantive provisions whenever this fact does not appear either from the
contract or from any dealings between, or from infor-
CHAPTER 1. SPHERE OF APPLICATION mation disclosed by, the parties at any time before

Article 1

(1) This Convention applies to contracts of sale
of goods entered into by parties whose places of busi-
ness are in different States:

(a) When the States are Contracting States; or

{(b) When the rules of private international law
lead to the application of the law of a Contracting
State,

(2) The fact that the parties have their places
of business in different States is to be disregarded

* 17 March 1976,

or at the conclusion of the contract.

Article 2

This Convention does not apply to sales:

(¢} Of goods bought for personal, family or house-
hold use, unless the selier, at the time of the conclusion
of the contract, did not know and had no reason to
know that the goods were bought for any such use;

(b) By auction;

(¢} On execution or otherwise by authority of
faw;

(d)} Of stocks, shares, investment securities, nego-
tiable instruments or money,

(e} Of ships, vessels or aircraft;

(fy Of electricity.
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Article 3

(1) This Convention does not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services,

{2) Contracts for the supply of goods to be
manufactured or produced are to be considered sales
uniess the party who orders the goods undertakes to
supply a substantial part of the materials necessary for
such manufacture or production,

Article 4

This Convention also applies where it has been
chosen as the faw of the contract by the parties,

Article 5

The parties may exclude the application of this
Convention or derogate from or vary the effect of any
of its provisions.

Article 6
For the purposes of this Convention:

(a) If a party to a contract of sale of goods has
more than one place of business, the place of business
is that which has the closest relationship to the contract
and its performance, having regard to the circumstances
known to or contemplated by the parties at the time
of the conclusion of the contract;

(b) If a party does not have a place of business,
reference is to be made to his habitual residence;

~{c) Neither the nationality of the parties nor the
civil or commercial ¢haracter of the parties or of the
contract is to be taken into consideration.

Article 7

[{1} This Convention governs only the rights and
cbligations of the seller and the buyer arising from a
contract of sale. In particular this Convention is not,
except as otherwise expressly provided therein, con-
cerned with the formation of the contract, nor with
the effect which the contract may have on the property
in the goods seld, nor with the validity of the contract
or of any of its provisions or of any usage.

f(2) 'This Convention does not govern the rights
and obligations which might arise between the seller
and the buyer because of the existence in any person
of rights or c¢laims which relate to industrial or intel-
lectual property or the like.]!

CHaPTER 1I. GENERAL PROVISIONS

Article 8

(1) The parties are bound by any usage to which
they have agreed and by any practices which they have
established between themselves.

(2) ‘The parties are considered, uniess otherwise
agreed, to have impliedly made applicable to their
contract a usage of which the parties knew or had
reason to know and which in international trade is

1 The Working Group left this paragraph io square brackets
to indicate that it was a matter which it considered should be
decided by the Commission.

widely known to, and regularly observed by, parties to
contracts of the type involved in the particular trade
concerned.

Article ¢

A breach committed by one of the parties to the
contract is fundamental if it results in substantial detri-
ment to the other party and the party in breach fore-
saw or had reason to foresee such 3 result,

Article 10

(1) Notices provided for by this Convention must
be made by the means appropriate in the circumstances.

(2} A declaration of avoidance of the contract is
effective only if notice is piven to the other party.

(3) I a notice of avoidance or any notice required
by article 23 is sent by appropriate means within the
required time, the fact that the notice fails to arrive
or fails to arrive within such time or that its contents
have been inaccurately fransmitted does not deprive
the sender of the right to rely on the notice,

[drticle 11

A contract of sale need not be evidenced by writing
and is not subject to any other requirements as to form,
It may be proved by means of witnesses.]?

Article 12

If, in accordance with the provisions of this Con-
vention, one party is entitied to require performance
of any obligation by the other party, a court is not
bound to enter a judgement providing for specific per-
formance unless this could be required by the court
under its own law in respect of similar contracts of
sale not governed by this Convention,

Article 13

In the interpretation and application of the provisions
of this Convention, regard is t¢ be had to its interna-
tional character and to the need to promote uniformity.

CHAPTER III. OBLIGATIONS OF THE SELLER

Article 14

The selier must deliver the goods, hand over any
documents relating thereto and transfer the property
in the goods, as required by the contract and this Coa-
vention.

SECTION I, DELIVERY OF THE GCQODS AND HANDING

CVER OF DOCUMENTS

Article 15

I the seller is not required to deliver the goods at
a particular place, delivery is made:

{a} If the coniract of sale involves carriage of the
goods, by haading the goods over to the first carrier
for transmission to the buyer;

{(b) I, in cases not within the preceding paragraph,
the contract relates to

2 The Working Group left this article in square brackets
to indicate that it was a matter which it considered should
be decided by the Commission.
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(i) Specific goods, or

(i) Unidentified goods to be drawn from a specific
stock or to be manufactured or produced,

and at the time of the conclusion of the contract the
parties knew that the goods were at, or were to be
manufactured or produced at, 2 particular place, by
placing the goods at the buyer’s disposal at that place;

(¢) In other cases by placing the goods at the
buyer’s disposal at the place where the seller had his
place of business at the time of the conclusion of the
contract.

Article 16

(1) If the sellet is required to hand the goods over
to a carrier and if the goods are not clearly marked
with an address or are not otherwise identified to the
contract, the seller must send the buyer a notice of the
consignment which specifies the goods.

(2) If the seller is required to arrange for carriage
of the goods, he must make such contracts as are
necessary for the carriage to the place fixed by means
of transportation which are appropriate in the circum-
stances and according to the usual terms for such
transportation,

(3} If the seller is not required to effect insurance
in respect of the carriage of the goods, the seller must
provide the buyer, at his request, with all available
information necessary to enable him to effect such
insurance.

Article 17
The seller must deliver the goods:

(g} I a date is fixed or determinable by agree-
ment or usage, on that date; or

(b) I a period (such ag stated month or season)
is fixed or determinable by apreement or usage, at any
time within that period unless circumstances indicate
the buyer is to choose a date; or

(¢} In any other case, within a reasonable time
after the conclusion of the contract.

Article 18

If the scller is required to hand over documents
relating to the goods, he must hand them over at the
time and place and in the form required by the con-
tract.

SECTION Ii. CONFORMITY OF THE GOODS

Article 19

{1) The seller must deliver goods which are of
the quantity, quality and description required by the
contract and which are contained or packaged in the
manner required by the contract. Except where other-
wise agreed, the goods do not conform with the con-
tract unless they:

(a} Are fit for the purposes for which goods of
the same description would ordinarily be used;

{b) Are fit for any particular purpose expressly
or impliedly made known to the seller at the time of
the conclusion of the contract, except where the circum-

stances show that the buyer did not rely, or that it
was unreasonable for him to rely, on the seller's skill
and judgement;

{¢) Possess the gualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Are contained or packaged in the manner usual
for such goods.

{2) The seller is not liable under subparagraphs
(e) to (d} of paragraph (1) of this article for amy
non-conformity of the goods if at the time of the con-
clusion of the contract the buyer knew or could not
have been unaware of such nen-conformity.

Article 20

{1} The seller is Hable in accordance with the
contract and this Convention for any lack of conformity
which exists at the time when the risk passes to the
buyer, even though the Jack of conformity becomes
apparent only after that time.

{2) The seller is also liable for any lack of con-
formity which occurs after the time indicated in para-
graph (1) of this article and which is due to a breach
of any of his obligations, including a breach of any
express guarantee that the goods will remain fit for
their ordinary purpose or for some particular purpose,
or that they will retain specified gualities or character-
istics for a specific period,

Article 21

If the seller has delivered goods before the date for
delivery, up to that date he may deliver any missing
part or quantity of the goods or deliver other conforming
goods or cure any lack of conformity in the goods
delivered, provided that the exercise of this right does
not cause the buyer unreasonable iaconvenience or
unreasonable expense. However, the buyer retains any
right to claim damages as provided in article 55.

Article 22

{1) The buyer must examine the goods, or cause
them to be examined, within as short a period as is
practicable in the circumstances,

{2) I the contract involves carriage of the goods,
examination may be deferred until after the goods have
arrived at the place of destination.

(3) If the goods are redispatched by the buyer
without a reasonable opportunity for examination by
him and at the time of the conclusion of the contract
the selier knew or ought to have known of the pos-
sibility of such redispatch, examination may be deferred
until after the goods have arrived at the new destination.

Article 23

(1} The buyer loses the right to rely on a lack of
conformity of the goods if he does not give the seller a
notice specifying the nature of the lack of conformity
within a reasonable time after he has discovered it or
ought to have discovered it.

(2) In any event, the buyer loses the right to rely
on a lack of conformity of the goods if he does not
give the seller notice thereof at the latest within a
period of two years from the date on which the goods
were actually handed over to the buyer, unless such
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time-limit is inconsistent with a contractua! period of
guarantee,

Article 24

The seller is not entitled to rely on the provisions
of articles 22 and 23 if the lack of conformity relates
to facts of which he knew or could not have been un-
aware and which he did not disclose to the buyer,

Article 25

The seller must deliver goods which are free from
the right or claim of a third person, unfess the buyer
agreed to take the goods subject to such right or claim.

SECTION III. REMEDIES FOR BREACH OF CONTRACT

BY THE SELLER
Article 26

{1) If the seller fails to perform any of his obliga-
tions under the contract and this Convention, the buyer
may:

{a} Egzercise the rights provided in articles 27
to 33;

(b) Claim damages as provided in articles 55
to 58.

(2) The buyer is not deprived of any right he may
have to claim damages even though he resorts to other
remedies.

{(3) I the buyer resorts to a remedy for breach
of contract, the seller is not entitled to apply to a court
or arbitral tribunal to gramt him a period of grace.

Article 27

(1) The buyer may require periormance by the
seller unless he has resorted to a remedy which is
inconsistent with such requirement,

(2) If the goods do not conform with the contract,
the buyer may require delivery of substitute goods only
if the lack of conformity constitutes a fundamental
breach and a request for substitute goods is made either
in conjunction with notice given under article 23 or
within a reasonable time thereafter,

Article 28

The buyer may request performance within an ad-
ditional period of time of reasonable length. In such
a case, the buver cannot during such period resort to
any remedy for breach of contract, unless the seller
has declared that he will not comply with the request.

Article 29

{1) The seller may cure, even after the date for
delivery, any failure to perform his obligations, if he
can do so without such delay as will amount to a fun-
damental breach of contract and without causing the
buyer unreasonable incontvenience or unreasonable
expense, unless the buyer has declared the contract
avoided in accordance with article 30 or bas declared
the price to be reduced in accordance with article 31.

(2) If the seller requests the buyer to make known
whether he will accept performance and the buyer
does not comply within a reasonable time, the seller
may perform within the time indicated in his request
or, if no time is indicated, within a reasonable time,
The buyer cannot, during either period of time, resort

to any remedy which is inconsistent with performance
by the seller.

(3) A notice by the seller that he will perform
within a gpecified period of time or within a reasonable
period of time is assumed to include a request, under

paragraph (2) of this article, that the buyer make
known his decision.

Article 30

(1) The buyer may deciare the contract avoided:

(@} If the failure by the seller to perform any of
his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

{b} If the seller has been requested to make
delivery under article 28 and has not delivered the
goods within the additional period of time fixed by
the buyer in accordance with that article or has declared
that he will not comply with the request.

(2) However, in cases where the seller has made
delivery, the buyer foses his right to declare the contract
avoided unless he has done so within a reasonable time:

{a) In respect of late delivery, after he-has become
aware that delivery has been made; or

(b) In respect of any breach other than late deliv-
ery, after he knew or ought to have known of such
breach or, if the buyer has requested the selier to
perform under article 28, after the expiration of the
additional period of time or after the seHer has declared
that he will not comply with the reqguest.

Article 31

If the goods do not conform with the contract and
whether or not the price has already been paid, the
buyer may declare the price to be reduced in the same
proportion as the value of the goods at the time of the
conclusion of the contract has been diminished because
of the non-conformity.

Article 32

(1) I the seller delivers only a part of the goods
or if only a part of the goods delivered is in conformity
with the contract, the provisions of articles 27 to 31
apply in respect of the part which is missing or which
does not conform,

{2) 'The buyer may declare the contract avoided in
its entirety only if the failure to make delivery com-
pletely and in conformity with the contract amounts
to a fundamental breach of the contract,

Ariicle 33

(1) 1If the seller delivers the goods before the date
fixed, the buyer may tzke delivery or refuse to take
delivery,

(2)  If the seller delivers a quantity of goods greater
than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of

the excess quantity, he must pay for it at the contract
rate.

CHAPTER IV, OBLIGATIONS OF THE BUYER
Article 34

The buyer must pay the price for the goods and
take delivery of them as required by the confract and
this Convention,
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SECTION I. PAYMENT OF THE PRICE

Article 35

The buyer must take the necessary steps to enable
the price to be paid or to procure the issuance of doc-
uments assuring payment, such as a letter of credit or
a banker's guarantee,

Article 36

When a contract has been concluded but does not
state the price or expressly or impliedly make pravision
for the determination of the price of the goods, the
buyer must pay the price generally charged by the
seller at the time of the conclusion of the contract, I
no such price is ascertainable, the buyer must pay the
price generally prevailing at the aforesaid time for such
goods sold under comparable circumstances.

Article 37

If the price is fixed according to the weight of the
goods, in case of doubt it is to be determined by the
net weight,

Article 38

(}) The buyer must pay the price to the seiler at
the seller’s place of business. However, if the payment
is to be made against the handing over of the goods or
of documents, the price must be paid at the place where
the handing over takes place.

(2) The seiler must bear any increase in the
expenses incidental t¢ payment which is caused by a
change in the place of business of the seller subsequent
to the conclusion of the contract.

Article 39

{1) The buyer must pay the price when the seller
places either the goods or a document controlling their
disposition at the buyer’s disposal in accordance with
the contract and this Convention, The seller may make
such payment a condition for handing over the goods
or document.

{2) 1f the contract involves carriage of the goods,
the seller may dispatch the goods on terms whereby
the goods, or documents controlling their disposition,
wili not be handed over to the buyer at the place of
destination excepi against payment of the price.

(3) The buyer is not required to pay the price
until he has had an opportunity tc examine the goods,
unless the procedures for delivery or payment agreed
upon by the parties are inconsistent with such op-
portunity.

" Article 40

The buyer must pay the price on the date fixed or
determinable by the contract or this Convention without
the need for any formalities.

SECTION M. TAKING DELIVERY

Article 41
The buyer’s obligation to take delivery consists:

(a) In doing all the acts which could reasonably
be expected of him in order to enable the seller to
make delivery, and :

(b) 1In taking over the goods.

SECTION IIl. REMEDIES FOR BREACH OF CONTRACT

BY THE BUYER
Article 42

(1) If the buyer fails to perform any of his obliga-
tions under the contract and this Convention, the
seller may:;

(a) Exercise the rights provided in articles 43
to 46;

(Sbg) Claiim damages as provided in articles 55
to .

(2) The seller is not deprived of any right he
may have to claim damages even though he exercises
his right to other remedies.

(3) Ii the seller resorts to a remedy for breach of
contract, the buyer is not entitled to apply to a court
or arbitral tribunal to grant him a period of grace.

Article 43

The seller may require the buyer to pay the price,
take delivery or perform any of his other obligations,
ucless the seller has resorted to a remedy which is
inconsistent with such requirement,

Article 44

The seller may request performance within an ad-
diticnal period of time of reasonable length. In such
a case, the seller cannot during such period resort to
any remedy for breach of contract, unless the buyer
has declared that he will not comply with the request.

Article 45

(1) The seller may declare the contract avoided:

(a) 1If the failure by the buyer to perform any of
his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

(h) If the buyer has been requested under arti-
cle 44 to pay the price or to take delivery of the goods
and has not paid the price or taken delivery within the
additional period of time fixed by the seller in accord-
ance with that article or has declared that he will not
comply with the request.

(2) However, in cases where the buyer has paid
the price, the seller loses his right to declare the con-
tract aveided if he has not done so:

(ay In respect of late performance by the buyer,
before the seller has become aware that performance
has been rendered; or

(f) In respect of any breach other than late
performance, within a reasonable time after the seller
knew or ought to have known of such breach or, if the
seller has requested the buyer to perform under arti-
cle 44, within a reasonable time after the expiration
of the additional period of time or after the buver has
declared that he will not comply with the request.

Article 46

(1) If under the contract the buyer is to specify
the form, measurement or other features of the goods
and he fails to make such specification either on the
date expressly or implicdly agreed upon or within a
rcasunable time after receipt of a request from the
seller, the seller may, withont prejudice to any other
rights he may have, make the specification himself in
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accordance with any requirements of the buyer that
may be known to him,

{2) TIf the seller makes the specification himself,
he must inform the buyer of the details thereof and
must fix a reasonable time within which the buyer may
submit a different specification. If the buyer fails to
do so, the specification made by the seller is binding,

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

SECTION I, ANTICIPATORY BREACH
Ariicle 47

{1} A party may suspend the performance of his
obligations if it is reasonable to do so because, after
the conclusion of the contract, a serious deterioration
in the capacity to perform or creditworthiness of the
other party or his conduct in preparing {o perform or
in actually performing the contract gives grounds to
conclude that the other party will not perform a sub-
stantial part of his obligations.

(2) If the seller has already dispatched the goods
before the grounds described in paragraph (1) of this
article become evident, he may prevent the handing
over of the goods to the buyer even though the buyer
holds a document which entitles him to obtain them.
This paragraph relates only to the rights in the goods
as between the buyer and the seller.

{3) A party suspending performance, whether
before or after dispatch of the goods, must immediately
give notice to the other party thereof and must continue
with performance if the other party provides adequate
assurance of his performance. If the other party fails
to provide such assurance within a reasonable time
after he has received the notice, the party who suvs-
pended performance may avoid the contract.

Article 48

(1) 1If, in the case of a contract for delivery of
goods by instalments, the failure of one party to perform
any of his obligations in respect of any instalment gives
the other party good reason to fear a fundamental
breach in respect of future instelments, he may declare
the contract avoided for the future, provided that he
does sc within a reasonable time.

(2) A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so
at the same time, declare the contract avoided in
respect of deliveries already made if, by reason of
their interdependence, deliveries already made could
not be used for the purpose contemplated by the parties
in entering the contract.

Article 49

If prior to the date for performance of the contract
it is clear that one of the parties will commit a funda-
mental breach, the other party may declare the contract
avoided,

SECTION H, EXEMPTIONS
Article 50

(1) if a party bas not performed one of his
obligations, he is not liable in damages for such non-
performance if he proves that it was due to an impedi-
ment which occurred without fault on his part. For

this purpose there is deemed to be fault unless the non-
performing party proves that he could not reasonably
have been expected to take into account or to avoid
or to overcome the impediment,

(2} 1f the non-performance of the seller is due
to non-performance by a subcontractor, the seller is
exempt from liability only if he is exempt under the
provisions of paragraph (1} of this article and if the
subcontractor would be so exempt if the provisions of
that paragraph wére applied to him,

(3) The exemption provided by this article has
effect only for the period during which the impediment
existed.

(4) The non-performing party must notify the
other party of the impediment and its effect on his
ability to perform. If he fails to do so within a reason-
able time after he knew or ought to have known of the

impediment, he is liable for the damage resulting from
this failure,

SECTION 1If, EFFECTS OF AVOIDANCE

Article 51

(1) Avoidance of the contract releases hoth parties
from their obligations thereunder, subject to any dam-
age which may be due, Avoidance does not affect pro-
visions for the settlement of disputes.

{2) H one party has performed the contract either
wholly or in part, he may claim from the other party
restitution of whatever he hag supplied or paid under
the contract. If both parties are requi to make
Testitution, they must do so concurrently,

Article 52

(1) The buyer loses his right to declare the con-
tract avoided or to require the seller to deliver sub-
stitute goods if it is impossible for him to make restito-
tion of the goods substantially in the condition in which
he received them.

(2) Paragraph (1) of this article does not apply:
(a) If the impossibility of making restitution of
the goods or of making restitution of the goods sub-

stantially in the condition in which he received them
is not due to an act of the buyer; or

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination provided
for in article 22; or

{c) I the goods or part of the poods have been
sold in the normal course of business or have been
consumed or transformed by the buyer in the course
of normal use before he discovered the lack of conform-
ity or ought to have discovered it.

Article 53

The buyer who has lost the right to declare the con-
tract avoided or to require the seller to deliver sub-
stitute goods in accordance with article 52 retains alt
other remedies.

Article 54

(1} ¥ the seller is required to refund the price,
he must alsc pay interest thereon, at the rate fixed in
accordance with article 58, as from the date on which
the price was paid.
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(2} 'The buyer must account to the seller for all
benefits which he has derived from the goods or part
of them:

{a} If he must make restitution of the goods or
part of them; or

(b) If it is impossible for him to make restitution
of all or part of the goods or to make restitution of all
or part of the goods substantizlly in the condition in
which he received them, but he has nevertheless declared
the contract avoided or required the seller to deliver
substitute goods.

SECTION 1¥. DAMAGES

Article 55

Damages for breach of contract by one party consist
of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the
breach. Such damages cannot exceed the loss which
the party in breach foresaw or ought to have foreseen
at the time of the conclusion of the contract, in the
light of the facts and matters which he then knew or
ought 1o have known, as a possible consequence of the
breach of contract.

Article 56

(1)} If the contract is avoided and if, in a reason-
able manner and within a reasonable time after avoid-
ance, the buyer has bought goods in replacement or
the selier has resold the goods, the party claiming dam-
ages may, if he does not rely upon the provisions of
articles 55 or 57, recover the difference between the
contract price and the price in the substitute transac-
tion,

(2) Damages under paragraph (1) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

Article 57

(1) 1If the contract is avoided and there is a cur-
rent price for the goods, the party claiming damages
may, if he does not rely upon the provisions of arfi-
cles 55 or 56, recover the difference between the price
fixed by the contract and the current price on the date
on which the contract is avoided.

{2} In calculating the amount of damages under
paragraph (1) of this article, the current price to be
taken into account is the price prevailing at the place
where delivery of the goods should have been made or,
if there is no current price at that place, the price at
another place which serves as a reasonable substitute,
making due allowance for diffcrences in the cost of
transporting the goods.

{3) Damages under paragraph (1) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied,

Articte 38

If the breach of contract consists of delay in the
payment of the price, the seller is in any event entitled
to interest on such sum as is in arrears at a rate equal
to the official discount rate in the country where he has
his place of business, plus 1 per cent, but his entitle-
ment is not to be lower than the rate applied to un-
secured short-term commercial credits in the country
where the seller has his place of business.

Article 5%

The party who relies on a breach of contract must
adopt such measures as are reasonable in the circum-
stances to mitigate the loss, including loss of profit,
resulting from the breach. If he fails to adopt such
measures, the party in breach may claim a reduction
in the damages in the amount which should have been
mitigated.

SECTION v. PRESERVATION OF THE GOODS

Article 66

If the buyer is in delay in taking delivery of the
goods and the seller is either in possession of the goods
or otherwise able to control their disposition, the seller
must take such steps as are reasonable in the circum-
stances to preserve them, He may retain them until
he has been reimbursed his reasonable expenses by
the buyer,

Article 61

(1) 1If the goods have been received by the buyer
and he intends to reject them, he must take such steps
as are reasonable in the circumstances to preserve them,
He may retain them until he has been reimbursed his
reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been
put at his disposal at the place of destination and he
exercises the right to reject them, he must take pos-
session of them on behalf of the seller, provided that
he can do so without payment of the price and without
unreasonable inconvenience or unreasonable expense.
This provision does not apply if the seller or a person
authorized to take charge of the goods on his behalf
is present at the destination,

Article 62

The party who is under an obligation to take steps
to preserve the goods may deposit them in a ware-
house of a third person at the expense of the other
party provided that the expense incurred is not un-
reasonable.

Article 63

{1} 1If there has been an unreasonable delay by
the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation
and notice of his intention to sell has been given, the
party who is under an obligation to preserve the goods
in accordance with articles 60 or 61 may sell them by
any appropriate means.

(2} T the goods are subject to loss or rapid deter-
foration or their preservation wouid involve unreason-
able expense, the party who is under an obligation to
preserve the goods in accordance with articles 60 or 61
must take reasonable efforts to sell them. To the extent
possible he must give notice of his intention to sell,

(3) The party selling the goods has the right to
retain out of the proceeds of sale an amount equal to
the reasonable costs of preserving the goods and of
selling them. He must account to the other party for
the balance,
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CHAPTER VI. PASSING OF RISK
Article 64

If the risk has passed to the buyer, he must pay the
price notwithstanding loss of or damage to the goods,
unless the loss or damage is due to an act of the seller,

Article 65

(1) If the contract of sale involves carriage of the
goods and the seller is not required to hand them over
at a particular destination, the risk passes to the buyer
when the goods are handed over to the first carrier for
transmission to the buyer,

(2) It at the time of the conclusion of the con-
tract the goods are already in transit, the risk passes
as from the time the goods were handed over to the
first carrier, However, the risk of loss of goods sold in
transit does not pass to the buyer if, at the time of
the conclusion of the contract, the seller knew or ought
to have known that the goods had been lost or dam-
aged, unless the seller had disclosed such fact to the
buyer,

Article 66

(1) In cases not covered by article 65 the risk
passes to the buyer as from the time when the goods
were placed at his disposal and taken over by him,

(2) If the goods have been placed at the disposal
of the buyer but they have not been taken over by
him or have been taken over belatedly by him and this
fact constitutes a breach of the contract, the risk passes
to the buyer at the last moment he could have taken
over the goods without committing a breach of the
contract. If the contract relates to the sale of goods
not then identified, the goods are deemed not to be
placed at the disposal of the buyer until they have been
clearly identified to the contract.

Article 67

If the seller has committed a fundamental breach of
contract, the provisions of articles 65 and 66 do not
impair the remedies available to the buyer on account
of such breach.

3. Commentary on the draft Convention on the International
Sale of Goods (A/CN,9/116, annex II)*
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Part I. Substantive provisions

SPHERE OF APPLICATION

Article 1

(1) This Convention applies to contracts of sale
of goods entered into by parties whose places of busi-
ness are in different States:

(a) When the States are Contracting States; or

CHAPTER L

* 17 March 1976,

................................. 50

47-49

(b) When the rules of private international law lead
to the application of the law of a Contracting State.

(2) The fact that the parties have their places of
business in different States is to be disregarded when-
ever this fact does not appear either from the contract
or from any dealings between, or from information dis-
closed by, the parties at any time before or at the con-
clusion of the contract.

PRIOR UNIFORM LAW

Uniform Law on the International Sale of Goods
(ULIS), articles 1 and 2.
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_ Convention on the Limitation Period in the Interna-
tional Sale of Goods (Prescription Convention), arti-
cles 2 and 3.

Commentary

1. This article states the general rules for deter-
mining whether this convention is applicable to a con-
tract of sale of goods,

Basic criterion, paragraph (1)

2. Article 1 {1) states that the basic criterion for
the application of this convention to a contract of sale
of goods is that the places of business of the parties
are in different States.®

3. This convention is not concerned with the law
governing contracts of sale where the parties have their
places of business within one and the same State, Such
contracts will normally be governed by the domestic
law of that State.

4. By focusing on the sale of goods between parties
whose places of business are in different States, the
convention will serve its three major purposes:

{1) To reduce the search for a forum with the most
favourable law;

{2) To reduce the necessity of resorting to rules
of private international law;

(3} To provide a modern law of sales appropriate
for transactions of an international character.

Additional criteria, subparagraphs (1) {a) and (1) (b}

5. Even though the parties have their places of busi-
ness in different States, the present convention applies
only if:

{1} The States in which the parties have their
places of business are Contracting States; or

{2) 'The ruies of private international law lead to
the application of the law of a Contracting State.

6. If the two States in which the parties have their
places of business are Contracting States, the conven-
tion applies even if the rules of private internationai
law of the forum would normally designate the law
of a third country, such as the law of the State in
which the contract was conluded. This result couid be
defeated only if the Jitigation took place in a third non-
contracting State, and the rules of private international
law of that State would apply the law of the forum,
i.e., its own law, or the law of a fourth non-contracting
State to the contract,

7. Even if one or both of the parties to the con-
tract have their places of business in a State which is
not a Contracting State, the convention is applicabie
if the rules of private international law of the forum lead
to the application of the law of a Contracting State. In
such a situation the guestion is then which law of sales
of that State shall apply. If the parties to the confract are
“from different States, the appropriate law of sales is this
convention,

8. A further application of this principle is that if
two parties from different States have designated the
law of a Contracting State as the law of the contract,

13 & party has places of business in more than one State,
the relevant place of business is determined by article 6 (a).

this convention is applicable even though the parties
have not specifically mentioned the convention,

Awareness of situation, paragraph (2)

9. Under paragraph (2) the convention does not
apply if “the fact that the parties have their places of
business in different States ... does not appear either
from the contract or from any dealings between, or from
information disclosed by, the parties at any time before
or at the conclusion of the contract”, One example of
such a situation is where the parties appeared to have
their places of business in the same State but one of the
parties was acting as the agent for an undisclosed
foreign principal. In such a situation paragraph (2)
pm\?dcs that the sale, which appears to be between
parties whose places of business are in the same State,
is not governed by the convention.

Article 2%
This Coavention does not apply to sales;

(a) Of goods bought for personai, family or house-
hold use, unless the seiler, at the time of the conclusion
of the contract, did not know and had no reason to
know that the goods were bought for any such use;

{b) By auction;
{¢} On execution or otherwise by authority of law;

{d) Of stocks, shares, investment securities, me-
gotiable instruments or money;

(e) Of ships, vessels or aircraft;
(f) Of electricity.
PRIOR UNIFORM LAW
ULIS, article 3.
Prescription Convention, article 4,
Commentary

1. Article 2 sets out those sales which are excluded
from the application of this convention. The exciusions
are of three types: those based on the purpose for
which the goods were purchased, those based on the
type of transaction and those based on the kinds of
goods sold.

Exclusion of consumer sales, subparagraph (a)

2. Subparagraph (a) of this article excludes con-
sumer sales from the scope of this convention. A par-
ticular sale is outside the scope of this convention i the
goods are bought for “personal, family or houschold
use”, However, if the goods were purchased by an in-
dividua} for a commercial purpose, the sale would be
governed by this convention, Thus, for example, the
following situations are within the convention: the pur-
chase of a camera by a professional photographer for
use in his buskness; the purchase of soap or other toil-
etries by a business for the personal use of the em-
ployees; the purchase of a single automobile by a dealer
for resale.

3. The rationale for excluding consumer sales from
the convention is that in 2 number of countries such
transactions are subject to various types of national
laws that are designed to protect consumers, In order

* Norway expressed a reservation in respect of article 2 (e}
and (f).
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to aveid any risk of impairing the effectiveness of such
national laws, it was considered advisable that con-
sumer sales should be excluded from this convention, In
addition, most consumer sales are domestic transac-
tions and it was felt that the convention should not ap-
ply to the relatively few cases where consumer sales
were international transactions, €.g., because the buyer
was a tourist with his habitual residence in another
country? or that the goods were ordered by mail.

4. Even if the goods were purchased for personal,
family or household use, the convention applies if “the
seller, at the time of the conclusion of the contract, did
not know and had no reason to know that the goods
were bought for any such use”. The seller might have
no reason to know that the goods were purchased for
such use if the quantity of goods purchased, the address
to which they were to be sent or other aspects of the
transaction were those not normal in a consumer sale,

Exclusion of sales by auction, subparagraph (b)

5. Subparagraph (b) of this article exciudes sales
by auction from the scope of this convention. Sales by
auction are often subject to special rules under the
applicable national law and it was considered desirable
that they remain subject to those rules even though the
successful bidder was from a different State.

Exclusion of sales on execution or otherwise by au-
thority of law, subparagraph (c)

6. Subparagraph {c) of this article excludes sales
on judicial or administrative execution or otherwise by
authority of law, because such sales are normaily gov-
erned by special rules in the State under whose authority
the execution sale is made. Furthermore, such sales do
not constitute a significant part of international trade
and may, therefore, safely be regarded as purely domes-
tic transactions.

Exclusion of sales of stocks, shares, investment se-
curities, negotiable instruments or money, subpara-
graph (d)

7.  This subparagraph excludes sales of stocks,
shares, investment securities, negotiable instruments or
money. Such transactions present problems that are
different from the usual international sale of goods
and, in addition, in many countries are subject to special
mandatory rules. Moreover, in some legal systems such
commercial paper is not considered to be “goods”.
Without the exclusion of the sales of such paper, there
might have been significant differences in the application
of this convention.

8. This subparagraph docs not exclude documen-
tary sales of goods from the scope of this convention
even though, In some legal systems, such sales may be
characterized as sales of commercial paper.

Exclusion of sales of ships, vessels or aircraft, sub-
paragraph {e}

9. This subparagraph excludes from the scope of
the convention all sales of ships, vessels and aircraft. In
some legal systems, there may be a question whether
ships, vessels and aircraft are “goods”. In most legal
systems at least some ships, vessels and aircraft are
subject to special registration requirements. The rules

% See article 6 (5).

specifying which ones must be registered differ widely,
Since the relevant place of registration, and therefore
the law which would govern the registration, might not
be known at the time of the sale, the sale of all ships,
vessels and aircraft was excluded in order to make uni-
form the application of this convention.

Exelusion of sales of electricity, subparagraph (f)

16. This subparagraph excludes sales of electricity
from the scope of this convention on the ground that
in many legal systems electricity is not considered to be
goods and, in any case, international sales of electricity
present unique problems that are different from those
presented by the usual international sale of goods.

Article 3

€1y This Convention does not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
SEIVICES,

(2) Contracts for the supply of goods to be
manufactured or produced are to be considered sales
uniess the party who orders the goods undertakes to
supply a substantial part of the materials necessary
for such manufacture or production.

PRIOR UNIFORM LAW

ULIS, article 6.

Prescription Convention, article 6.
Commentary

1. Article 3 deals with two different situations in
which the contract includes some act in addition to the
supply of goods.

Sale of goods and supply of labour or other services

by the seller, paragraph (1)

2. This paragraph deals with contracts under which
the seller undertakes to supply labour or other services
in addition to selling goods. An example of such a con-
tract is where the seller agrees to sell machinery and un-
dertakes to set it up in a plant in working condition
or to supervise is installation, In such cases, para-
graph (1) provides that if the “preponderant part” of
the obligation of the selier consists in the supply of
labour or other services, such as in a “turnkey” con-
tract, the contract is not subject to the provisions of
this convention.

3. It is important to note that this paragraph does
not attempt to determine whether obligations created by
one instrument or transaction comprise essentially one
or two contracts. Thus, the question whether the seller’s
obligations relating to the sale of goods and those relat-
ing to the supply of labour or other services can be con-
sidered as two separate contracts {under what is some-
times called the doctrine of “severability” of contracts),
will be resolved in accordance with the applicable na-
tional law.

Supply of materials by the buyer, paragraph (2)

4, The opening phrase of paragraph (2) of this ar-
ticle provides that the sale of goods to be manuafactured
by the seller to the buyer's order is as much subject to
the provisions of this convention as the sale of ready-
made goods.

5. However, the concluding phrase in this para-

-graph “unless the party who orders the goods undertakes
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to supply a substantial part of the materials necessary
for such manufacture or preduction”, is designed to
exclude from the scope of this convention those con-
tracts under which the buyer undertakes to supply the
selier (the manufacturer) with a substantial part of the
necessary materials from which the goods are to be
manufactured or produced. Since such contracts are
more akin to contracts for the supply of services or
labour than to contracts for sale of goods, they are
exciuded from the scope of this convention, in kne with
the basic rule of paragraph (1).

Article 4

This Convention also applies where it has been
chosen as the law of the contract by the parties.

PRIOR UNIFORM LAW
VLIS, article 4.
Commentary

1. This article constitutes an invitation to business
enterprises to make use of this conveation, which has
been drafted to meet the preblems encountered in in-
ternational trade, even though the convention would not
automatically be applicable under the provisions of ar-
ticle 1. This article might be of particnlar interest to
businesses in a contracting State which deal with firms
from both non-contracting States (convention generally
not applicable under article 1} and from Contracting
States (convention applicable under article 1). By the
use of an appropriate clause in their contracts, they will
be able to assure themselves that the same law will ap-
ply to all of their international contracts of sale of
goods, Similarly businesses in non-coniracting States
which do not have a modem law of sales applicable
to international contracts of sale may wish to have this
convention apply as the law of the contract, Moreover,
it may be desired to have this convention apply to some
domestic contracts of sale, especially if the contract in
question is part of a series of contracts which inchudes an
international sale of goods.

2. The courts of a Contracting State wouid be re-
quired to enforce such a choice of laws clause in a con-
tract which came before them. It would be a matter of
the public policy of the State concerned whether the
courts of a non-contracting State would enforce such a
¢lause,

3. The choice of this convention as the law of the
contract would govern only the obligations of the selier
and the buyer arising from the contract of sale. It would
not affect any mandatory provisions of national law
which would be applicable.®

Article 5
The parties may exclude the application of this
Convention or derogate from or vary the effect of any
of its provisions.
PRIOR UNIFORM LAW
ULIS, article 3.
Commentary

1. The non-mandatory character of the convention
is explicitly stated in article 5. The parties may exclude

3 See article 7.

its application entirely by choosing a law other than
this convention to govern their contract. They may also
exclude its application in part or derogate from or vary
the effect of any of its provisions by adopting provisions
in their contract providing solutions different from
those in the convention.

2. The second sentence of ULIS, article 3, provid-
ing that “such exclusion may be express or implied”
has been eliminated lest the special reference to “im-
phied” exclusion might encourage courts to conclude, on
insufficient grounds, that the convention had been
wholly excluded.

Article 6
For the purposes of this Convention:

(a} K a party to a contract of sale of goods has
more than one place of business, the place of business
is that which has the closest relationship to the contract
and its performance, having regard to the circumstances
known to or contermplated by the parties at the time of
the conclusion of the contract;

(b) 1f a party does not have a place of business,
reference is to be made to his habitual residence;

_{c} Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract is to be taken into consideration.

PRIOR UNIFORM LAW

ULIS, articles 1 (2) and (3), 7.

Prescription Convention, article 2 {c), (d}, (e).
Commentary

1. This article deals with the determination of the
relevant “place of business” of a party and with the
effect of the nationality of the parties or of the civil or
commercial character of the parties or the contract on
the application of this convention to a contract.

Place of business, subparagraph {a)

2. Subparagraph (a) deals with the situation in
which a party to a contract has more than one place of
business. The guestion arises in this convention in re-
spect of two different matters.

3. 'The fust matter is to determine whether this con-
vention appiies to the contract. For this convention to
apply the contract must have been entered into by par-
ties whose places of business are in different States.*
Moreover, in most cases those States must be Contract-
ing States.% For the purpose of determining whether this
convention applies, no problem arises where all the
places of business of one party (X)) are situated in Con-
tracting States other than the Contracting State in which
the other party {¥) has his place of business. Which-
ever one is designated as the relevant place of business:
of X, the places of business of X and ¥ will be in dif-
ferent Contracting States. The problem arises only when.
one of X’s places of business is situated either in the.
same State as the place of business of ¥ or in a non-
contracting State. In such a case it becomes crucial to
determine which of X’s different places of business is the:
relevant place of business within the meaning of arti-
cle 1.

4 Article 1 (1). See, however, article 4.
B Articls 1 {I) {(a).
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4, The second matter in which it is important to
know the relevant place of business is in regard to the
selier’s obligation under article 15 {c) to deliver the
goods to the buyer “at the place where the seller had
his place of business at the time of the conclusion of
the confract”. In this case it may be equally necessary
to choose between two places of business within a given
State as to choose between places of business in two dif-
ferent States.

5. Subparagraph (e) lays down the criterion for
determining the relevant place of business: it is the place
of business “which has the closest relationship to the
contract and its performance”. The phrase “the contract
and its performance” refers to the transaction as a
whole, including factors relating to the offer and the
acceptance as well as the performance of the contract.
I determining the place of business which has the
“closest relationship”, subparagraph (a) states that
regard is to be given to “the circumstances known to or
contemplated by the parties at the time of the conclusion
of the contract”, Factors that may not be known to one
of the parties at the time of entering into the contract
would include supervision over the making of the con-
tract by a head office located in another State, or the
foreign origin or final destination of the goods. When
these factors are not known to or contemplated by both
parties at the time of the conclusion of the contract, they
are not to be taken into consideration.

Habitual residence, subparagraph (b}

6. Subparagraph (b) deals with the case where
one of the parties does not have a place of business.
Most intermational contracts are entered info by busi-
nessmen who have recognized places of business, Oc-
casionally, however, a person who does not have an
estabiished *place of business” may enter into a con-
tract of sale of goods that is intended for commercial
purposes, and not simply for “personal, family or house-
hold use” within the meaning of article 2 of this con-
vention. The present provision provides that n this
situation, reference is to be made to his habitaal resi-
dence.

Nationality of the parties, civil or commercial charac-
ter of the transaction, subparagraph {c)

7. Subparagraph (c¢) provides that neither the na-
tionality of the parties nor the civil or commercial char-
acter of the parties or of the contract is to be taken
intoc consideration in determining the applicability of
the convention.

8. The question whether this convention is appli-
cable to a contract of sale of goods is determined pri-
marily by whether the relevant “places of business” of
the two parties are in different Contracting States. The
relevant “place of business” is determined in subpara-
graph (@) of this article without reference to nationality,
place of incorporation, or place of head office of a
party. This subparagraph reinforces that rule by making
it clear that the nationality of the parties is not tc be
taken into consideration.

9. In some legal systems the law relating to con-
tracts of sale of goods is different depending on whether
the parties or the contract are characterized as civil or

commercial. In other legal systems this distinction is’

not known. In order to avoid differences in interpreta-
tion of the scope of application of the convention, this

subparagraph provides that the convention applies re-
gardless of the civil or commercial character of the
parties or contract,

Article 7

[(1) This Convention governs only the rights and
obligations of the seller and the buyer arising from a
contract of sale. In particular, this Convention is not,
except as otherwise expressly provided therein, con-
cerned with the formation of the contract, nor with
the effect which the contract may have on the property
in the goods sold, nor with the validity of the contract
or of any of its provisions or of any usage.

[(2). This Convention does not govern the rights
and obligations which might arise between the seller
and the buyer because of the existence in any person
of rights or claims which relate to industdal or in-
tellectual property or the like.J*

PRIOR UNIFORM LAW
ULIS, articles 4, 5 (2), 8.
Commentary

1. Article 7 limits the scope of the convention, un-
less elsewhere expressly provided in the convention, to
governing the rights and obligations of the seller and
the buyer arising from a contract of sale.

Formation and validity, paragraph (1)

2. The only article in this convention which deals
with formation or validitfy is article 11, which provides
that a contract of sale of goods need not be in writing
and is not subject to any other requiremeats as to form.
Article 11 was inciuded because, although it relates to
the formation of the contract and may be considered
to relate to the validity of the contract, it also relates
to the proof of the terms of the contract and was,
therefore, considered important for this convention.

3. Among the provisions in the convention which
article 7 makes clear do not confer validity is article 36,
in respect of the determination of a price which is not
fixed or determinable. If the law of a relevant State
does not recognize the validity of a contract where the
price is neither fixed nor determinable, article 36 does
not confer validity.

Passing of property, paragraph (1)

4. Paragraph (1) makes it clear that the convention
does not govern the passing of property in the goods
sold. In some legal systems property passes at the time
of the conclusion of the contract. In other legal systems
property passes at some later time such as the time at
which the goods are delivered to the buyer. It was not
regarded possible to unify the rule on this point mor
was it regarded necessary to do so since rules are pro-
vided in the convention for several questions linked,
at least in certain legal systems, to the passing of prop-
erty: the obligation of the seller to transfer the goods
free from any right or claim of a third person not ac-
cepted by the buyer;® the obligation of the buyer to

* The Working Group left this paragraph in square brackets
to indicate that it was a matter which it considered should be
decided by the Commission. See also the reservation of Nor-
way to article 25.

Article 25,
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pay the price;? the passing of the risk of loss or damage
to the goods;® the obligation to preserve the goods.®

CHaPTER 11. GENERAL PROVISIONS

Article 8

{1} The parties are bound by any usage to which
they have agreed and by any practices which they have
established between themselves.

(2} The parties are cobsidered, unless otherwise
agreed, to have impliedly made applicable to their con-
tract a usage of which the parties knew or had reason
to know and which in international trade is widely
known to, and regularly observed by, parties fo con-
tracts of the type involved in the particular trade con-
cerned,

PRIOR UNIFORM LAW
ULIS, article 9.
Commentary

1. This article describes the extent to which usages
and practices between the parties are binding on the
parties to the coafract.

2. By the combined effect of paragraphs (1)
and (2}, wsages to which the parties have agreed are
binding on them. The agreement may be express or
it may be implied.

3. In order for there to be an implied agreement
that a usage will be binding on the parties, the usage
must meet two conditions: it must be one “of which
the parties knew or had reason to know" and it must
bé one “which in international trade is widely known
to, and regularly observed by, parties to contracis of
the type involved in the particular trade comcermed”.
The trade may be restricted to a certain product, region
or set of trading partners.

4. The determining factor whether a particular
usage is to be considered as having been impliedly
made applicable to a given contract will often be
whether 1t was “widely known to, and regularly ob-
served by, parties to contracts of the type involved in
‘the particular trade concerned”. In such a case it may
be that the parties will be held to have “had reason to
know” of the usage,

5. Since usages which become binding on the parties
do so only because they have been explicitly or im-
plicitly incorporated into the contract, they will be
applied rather than conflicting provisions of this Con-
vention on the principle of party autonomy.'® There-
fore, the provision-in ULIS article 9, paragra%h 2, that
in the event of conflict between an applicable usage
and the Uniform Law, the usages prevail unless other-
wise agreed by the parties, a provision regarded {o be
in conflict with the constitutional principles of some
States and against public policy in others, has been
eliminated as unnecessary.

6. This article does not provide any explicit rule
for the interpretation of expressions, provisions or forms
of contract which are widely used in international trade

T Article 39.
8 Articles 64-67.
% Articles 60-63.
10 Article 5.

and for which the parties have given no interpretation.
In some cases such amn expression, provision or form
of contract may be considered to be a usage or practice
between the parties, in which case this article would
be applied,

Article 9

A breach committed by one of the parties to the
contract is fundamental if it results in substantial detri-
ment to the other party and the party in breach foresaw
or had reason to foresee such a result.

PRIOR UNIFORM LAW
ULIS, article 10.
Commentary
1. Article 9 defines *“fundamental breach™,

2. The definition of fundamental breach is im-
portant because various remedies of buyer and seller 1t
as well as some aspects of the passing of the risk,??
rest upon it.

3. The basic criterion for a breach to be funda-
mental is that “it resulfs in substantial detriment to
to the [injured] party”. The determination whether the
injury is substantial must be made in the light of the
circumstances of each case, e.g., the monetary value
of the contract, the monetary harm caused by the
breach, or the extent to which the breach interferes
with other activities of the injured party.

4, In addition to this basic criterion which looks to
the harm to the injured party, a breach is fundamental
only if “the party in breach foresaw or had reason to
foresee such a result™, i.e., the result which did occur,
It should be noted that it is not necessary that the
party in breach did in fact foresee the result.

Ariicle 10

(1} Notices provided for by this Convention must
be made by the means appropriate in the circumstances.

€2) A declaration of avoidance of the contract is
effective only if notice is given to the other party,

(3) If a notice of avoidance or any notice required
by article 23 is sent by appropriate means within the
required time, the fact that the notice fails to arrive
or fails to arrive within such time or that its contents
have been inaccurately transmitted does not deprive
the sender of the right to rely on the notice.

PRIOR UNIFORM LAW
ULIS, articles 14 and 39, paragraph 3.
Commentary

1. Article 10 provides the rules in respect of notices
required by this Convention.

Obligation to use appropriate means, paragraph (1)

2. Paragraph (1) makes it clear that a party who is
required by the convention to send a notice must use
the means appropriate in the circumstances. There may
be more than one means of communication which is
appropriate in the circumstances. In such a case the

1 See articles 27 (2), 29 (1), 30 (1) (a), 32 (2}, 45 (1)
{a}, 48 (1) and 45.
12 See article 67.
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sender may use the one which is the most convenient
for him, .

3. A communication is appropriate “in the cir~
cumstances” if it is appropriate to the situation of the
parties, A means of communication which is appropri-
ate in one set of circumstances may not be appropriate
in another set of circumstances. For example, even
though a particular form of notice may normally be
sent by airmail, in & given case the need for speed may
make only electronic communication, telegram, telex,
or telephone, a means appropriate “in the circum-
stances”,

Notice of avoidance, paragraph (2)

4. Paragraph (2} provides that any declaration of
avoidance of a contract under this conventionl® is
effective only if notice is given to the other party.

Risk in transmission, paragraph (3)

5. Paragraph (3) states that if a party has sent a
notice of avoidance of the confract or a notice that
the goods do not conform to the contract as required
by article 23 by an appropriate means within the re-
quired time, “the fact that the notice fails to arrive or
fails to arrive within [the required] time or that its
contents have been inaccurately transmitted does not
deprive the sender of the right to rely on the notice”,
Therefore, the risk of the loss or delay in or the defec-
tive transmission of the notice falls on the addressee,

6. Paragragh {3) does not apply to the other no-
tices required by this convention* and ne rule on the
risk of transmission is given as to those notices, It
should be noted, however, that paragraph (1) requires
all notices to be made by the means appropriate in the
circumstances,

[Article 11*

A contract of sale need not be evidenced by writing
and is not subject to any other requirements as to form.
It may be proved by means of witnesses.)

PRIOR UNIFORM LAW
ULIS, article 15.

Uniform Law on the Formation of Contracts, ar-
ticke 3.

Commentary

1. Article 11 provides that a contract of sale need
not be evidenced by writing and is not subject to any
other requirements as to form.

2. Even though article 11 could be considered to
relate to a matter of formation or validity,’® the fact
that many contracts for the international sale of goods
are concluded by modern means of communication
which do not always involve a written contract led to

* The Working Group left this article in square brackets
to indicate that it was a matter which it considered should
be decided by the Commission, The USSR reserved its position
in respect of this article.

13 Articles 30, 45, 47, 48 and 49 provide for a declaration
of avoidance of a contract under appropriate circumstances.

14 Articles 16 (1), 29 (3), 46 (2}, 47 (3) notice of sus-
pension only, 50 {4), 63 (1), 63 (2}). .

18 The terms of this article are to be found in almost iden-
tical words in article 3 of the Uniform Law on the Formation
of Contracts for the International Sale of Goods, annexed to
the Hague Convention of 1 July 1964,

the decision to include it in the present convention.
Nevertheless, any administrative or criminal sanctions
for breach of the rules of any State requiring that such
contracts be in writing, whether for purposes of ad-
ministrative control of the buyer or seller, for purposes
of enforcing exchange control laws, or otherwise, would
still be enforceable against a ﬁarty which concluded the
non-written contract even though the contract itself
would be enforceable between the parties.

Article 12

. If, in accordance with the provisions of this Conven-
tion, one party is entitied to require performance of any
obligation by the other party, a court is not bound to
enter a judgement providing for specific performance
unless this could be required by the court under its own
law in respect of similar contracts of sale not governed
by this Convention, '

PRICR UNIFORM LAW

Convention on the International Szle of Goods, The
Hague, 1 July 1964, articie VII.

ULIS, article 16.
Commentary

1, This article considers the extent to which a na-
tienal court is required to enter a judgement for specific
performance of an obligation arising under this con-
vention.

2. 1If the seller does not perform one of his obliga-
tions under the contract of sale or the convention, ar-
ticle 27 provides that “the buyer may require per-
formance by the seller”. Similarly, article 43 authorizes
the seller to “require the buyer to pay the price, take
delivery or perform any of his other obligations”.

3. The question arises whether the injured party
can cbtain the aid of a court to enforce the obligation
of the party in defaunlt to perform the contract. In some
legal systems the courts are authorized to order specific
performance of an obligation, In other legal systems
courts are not authorized to order certain forms of
specific performance and those States could not be
expected to alter fundamental principles of their judicial
procedure in order to bring this convention into force.
Therefore, article 12 provides that a court is not bound
to enter a judgement providing for specific performance
unless this could be required by the court under its
own law in respect of similar contracts of sale not
governed by this convention, e.g., domestic contracts
of sale, Therefore, if a court has the authority snder
any circumstances to order a particular form of specific
performance, e.g. to deliver the goods or to pay the
price, article 12 does not limit the application of ar-
ticles 27 or 43. Article 12 limits their application only
if a court could not under any circumstances order such
a form of specific performance.

4. It should be noted that articles 27 and 43, where
not limited by this article, have the effect of changing
the remedy of obtaining an order by a court that a purty
perform the contract from a limited remedy, which in
many circumstances is available only at the discretion
of the court, to a remedy available at the discretion of
the other party,
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Article 13

In the interpretation 2nd application of the provisions
of this Convention, regard is to be had to its interna-
tional character and to the need to promote uniformity.

PRIOR UNIFORM LAW

ULITS, article 17.

Prescription Convention, article 7.
Commentary

National rules on the law of sales of goods are subject
to sharp divergencies in approach and concept. Thus,
it is especially important to avoid differing construc-
tions of the provisions of this convention by national
courts, each dependent upon the concepts used in the
legal system of the country of the forum, To this end,
article 13 emphasizes the importance, in the interpre-
tation and application of the provisions of the conven-
tion, of having due regard for the international character
of the convention and for the need to promote uni-
formity.

CHAPTER I1I. OBLIGATIONS OF THE SELLER

Article 14

The selier must deliver the goods, hand over any
documents relating thereto and transfer the property
in the geods, as required by the contract and this
Convention.

PRIOR UNIFORM LAW
ULIS, article 18.
Commentary

Article 14 states the principal obligations of the
seller and introduces chapter 1II of the convention.
The principal obligations of the seller are to deliver the
goods, to hand over any documents relating thereto
and tc transfer the property in the goods. The seller
must carry out his obligations “as required by the con-
tract and this Convention™, Since article 5 of this
convention permits the parties to exclude its applica-
tion or to derogate from or vary the effect of any of
its provisions, it follows that in cases of conflict between
the cortract and this convention, the seller must fulfit
his obligations as required by the contract.

SECTION 1. PELIVERY OF THE GOODS AND HANDING

OYER OF DOCUMENTS

Article 15

1f the seller is not required to deliver the goods at
a particular place, delivery is made:

{a} If the contract of sale involves carriage of
the goods, by handing the goods over to the first carrier
for transmission to the buyer;

(b} I, in cases not within the preceding paragraph,
the contract relates to

(i) Specific goods, or

(ii) Unidentified goods to be drawn from a specific

stock or to be manufactured or produced,
and at the time of the coaciusion of the contract the
parties knew that the goods were at, or were to be
manufactured or produced at, a particutar place, by
placing the poods at the buyer’s disposal at that place;

{¢) In other cases by placing the goods at the
buyer’s disposal at the place where the seller had his
place of business at the time of the conclusion of the
contract,

PRIOR UNIFORM LAW

éJLIS, articies 19, paragraph 2, and 23, paragraphs 1
and 2,

Commentary

1. The seller's primary obligation is to “deliver
the goods” ag reguired by the contract and this con-
vention,

2. Article 15 states how and where the seller’s
obligation to deliver is fulfilled. Article 17 states when
the seller is obligated to deliver,

“The goods™ which must be delivered

3. In order for the seller to deliver “the goods™,
in the case of specific goods, he must deliver the exact
goods called for in the contract. In the case of un-
identified goods, he must deliver goods which generally
conform to the description of the type of goods called
for by the contract. Therefore, if the contract calls for
the delivery of corn, the seller has not delivered if he
provides potatoes. However, the seller has delivered
“the goods” if he does the appropriate act called for
by subparagraphs (a) to {c)} in respect of the specific
goods described in the contract or, in the case of un-
identified goods, of goods which conform to the generic
description in the contract even though they are non-
conforming or are not delivered at the time required
or by the means of transportation specified. Therefore,
the handing over to the carrier of No, 3 grade comn
whent No. 2 grade was called for or the handing over
to the carrier of five tons when 10 tons were called
for would constitute delivery of “the goods”. Even
though “the goods™ had been “delivered”, the buyer
would be able to exercise any rights which he might
have because of the seller’s failure to “deliver the
goods ... as required by the contract and this Con-
vention™.’®* Among the buyer's rights would be the
right to avoid the contract where the failure of the
seller amounted to a fundamental breach.l¥ Neverthe-
less, the seller would have “delivered the goods”,

Where the contract of sale involves the carriage of
goods, subparagraph (a)

4. Where the contract of sale involves the carriage
of goods, delivery of the goods is effected by handing
them over to the first carrier for transmission to the
buyer.

5. The contract of sale involves the carriage of
goods if the seller is required or aunthorized to send
the goods to the buyer. Both shipment contracts {e.g,
CIF, FOB, FOR) and destination contracts (e.g. Ex
Ship, Delivered at .. ) are contracts of sale which
involve carriage of the goods. However, in order to
make it clear that, infer alig, in a destination contract,
delivery is not made by handing the goods over to the

16 Article 14, Buyer's remedies for seller's breach are set
forth in article 26.

17 Article 3} (g). For the effect of a fundamental breach
by seller on the passing of the tisk of loss, see article 67.
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first carier, the opening clause of article 15 provides
that the specific rules in article 15 (e} to (¢} do not
apply “if the seller is . . . required to deliver the goods
at a particular place™.

6. If the goods are to be transported by two or
more catriers, delivery of the goods is made by banding
them over “to the first carrier for transmission to the
buyer”, Therefore, if the goods are shipped from an
inland point by rail or truck to a port where they are
to be loaded aboard a ship, delivery is effected when
the goods are handed over to the railroad or trucking
firm,

7. The delivery of the goods is effected by handing
over the goods to the first carrier, not tt)g handing over
the documents to the buyver. Even if the seller never
handed over the documents to the buyer as required
by the contract, he would have delivered the goods if
they had been handed over to the carrier. Of course
the seller would be subject to any remedies provided
by the contract and this convention for his failure to
hand over the documents.

Goods at or to be manufactured or produced at a
particular place, subparagraph (b)

8, If, at the time of the conclusion of the contract,
the parties knew that the goods were at or were to be
manufactured or produced at a particular place and
the contract does not require or authorize the ship-
ment of the goods, delivery of the goods is effected
by placing the goods at the buyer’s disposal at the
place at which the goods were or were to be manu-
factured or produced.

9. There are a number of different situations envis-
aged by this subparagraph. The first is that the goods
are specific goods, For example, if the contract was
for the sale by one dealer to another dealer of a specific
painting which the parties knew was at a particular
location, delivery would be effected by the seller placing
the painting at the buyer’s disposal at that location.
The same solution is given if 10 tons of scrap steel are
to be drawn from a specific pile of scrap steel or if 100
chairs are to be manufactured in a particular factory.

1¢. If the goods are already in transit at the time
of the conclusion of the contract, the contract of sale
is not one which “involves” the carriage of goods under
subparagraph (a) of this article but is one which in-
volves goods which are at a particular place and which
are therefore subject to this subparagraph. This is
true whether the sale is of an entire shipment under
a given bilt of lading, in which case the goods are
specified goods, or whether the sale is of only a part
of the goods covered by a given bill of lading, Other-
wise, if the contract of sale of goods already in transit
were held to *“involve the carriage of goods”, thereby
making it subject to article 15 (@), the seller would
never “deliver the goods” because the goods would not
be handed over to the carrier “for transmission to the
buyer”, However, by virtue of article 65 (2) the risk
of loss would pass to the buyer at the time the goods
were handed over to the first carrier, even though the
handing over took place prior to the conclusion of the
contract of sale.

11. Both parties must know of the location of the
specific goods, of the location of the specific stock from

which the goods to be delivered are to be drawn, or
of the place at which the goods are to be manufactured
or to be produced. They must have actual knowledge;
it does not suffice if one or the other party ought to
have had such knowledge but did not. Moreover, they
must have this knowledge at the time of the conclusion
of the contract.

12. Goods are placed at the disposal of the buyer
when the seller has done that which is necessary for
the buyer to be able to take possession. Normally, this
would include the identification of the goods to be
delivered, the completion of any pre-delivery prepara-
tion, such as packing, to be done by the seller, and the
giving of such notification to the buyer as would be
necessary to enable him to take possession.

13, If at the time the contract is concluded the
poads are in the possession of a bailee, such as a ware-
houseman or a carrier, they might be placed at the
disposal of the buyer by such means as the seller’s
instructions to the bailee to hold the goods for the
buyer or by the seller handing over to the buver in
appropriate form the documents which control the
goods,

In other cases, subparagraph (c)

14. In other cases, not covered by subparagraphs
(¢) and (b), delivery is effected by placing the goods
at the buyer’s disposal where the seller carried on busi-
ness at the time of the conclusion of the contract, If
the seller had more than one place of business, the
place at which delivery is to be made is governed by
article 6 (a).

15. Although subparagraph (c) is a residuary rule
to cover those situations not discussed in subparagraphs
(a) and (B), it does not state a rule for “all other
cases”, In particular, the contract may provide for
delivery to be made at the buyer’s place of business or
at some other particular place not mentioned in this
article. The opening phrase of article 15 recognizes
that in all such cases delivery would be made by hand-
ing over the goods or by placing them at the buyer’s
disposal, whichever is appropriate, at the particular
place provided in the contract.

Effect of reservation of title

16. Delivery is effected under this article and risk
of loss passes under article 65 or 66 even though the
seller reserves title to the goods or otherwise reserves
an interest in the goods if such reservation of title or
other interest is for the purpose, inter alia, of securing
the payment of the price.

Article 16

(1) If the seller is required to hand the goods over
to a carrier and if the goods are not clearly marked
with an address or are not otherwise identified to the
contract, the seller must send the buyer a notice of the
consignment which specifies the goods.

(2) I the seller is required to arrange for carriage
of the goods, he must make such contracts as are
necessary for the carriage to the place fixed by means
of transportation which are appropriate in the circum-
stances and according to the usval terms for such
transportation.
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(3) If the seller is not required to effect insurance
in respect of the carriage of the goods, the seller must
provide the buyer, at his request, with all available
information necessary to enable him to effect such
insurance.

PRIOR UNIFORM LAW

ULIS, articles 19, paragraph 3, 54, paragraphs 1
and 2,

Commentary

1. Article 16 describes several additional obliga-
tions of the seller where the contract of sale involves
the carriage of goods,

Identification of the goods, paragraph (1)

2. The seller will normally identify the geods to
the contract at or before the time of shipment by
marking them with the name and address of the buyer,
by procuring shipping documents which specify the
buyer as the consignee or as the party to be notified
on the armrival of the goods, or by some similar method.
However, if the seller ships identical goods to several
buyers he may fail to take any steps to identify the
goods prior to their arrival. This may especialiy be the
case where the sale is of goods such as grains which
are shipped in bulk,

3. Failure to idemtify the goods would not affect
either their “delivery” under article 15 (a) or the pas-
sage of the risk under article 65 (1)% so long as it
can be shown that the goods were “handed over to
the ... carrier for transmission to the buyer”.!* How-
ever, the fact that the goods have not been identified
leaves the seller in a position to determine which buyer
would suffer the loss where the loss has occurred to
only a part of the goods. Moreover, if the goods are
not identified, the buyer may not be able to procure
the necessary insurance.20

4. In order to overcome these difficulties para-
graph (1) requires the seller to send the buyer a notice
of the consignment which specifies the goods if the
goods are not otherwise identified to the contract. If
the seller fails to do so, the buyer has available all the
usual remedies including the right to require the other
party to give notice of the consignment, the right to
da.rnazges, and potentially the right to avoid the con-
tract.2

18 Article 66 {2) provides that “if the contract relates to
the sale of goods not then identified, the goods are deemed
not to be placed at the disposal of the buyer [and therefore
the risk does not pass] until they have been clearly identified
to the comtract”. However, ariicle 66 (2) applies only to
contracts in which the contract of sale does not invalve car-
riage of the goods.

191f the contract is for a portion of a shipment of goods
in bulk, the goods have not been handed over to the carrier
for transmission ta the buyer and, therefore, the risk does
not pass on shipment bul only after arrival. See para. 5 of
the commentary on article 65,

20 Compare article 16 {3) and paragraphs 6 and 7 of this
COmmentary.

21 If the failure by the seller to fulfil his obligation to
send notice of the consignment constitutes a fundamental
breach of the contract, the buyer could avoid the contract,
thereby effectively nullifying the passage of the risk. See
articles 30 (1) (a) and 67. -

Contract of carriage, paragraph (2)

5. Certain common trade terms such as CIF and
C & F require the seller to arrange for the contract of
carriage of the goods while in other cases such as FOB
sales, where the seller would not normally be required
to do so, the parties on occasion agree that the seller
will in fact make the shipping arrangements. Para-
graph (2) specifies that in all such cases where “the
seller is required to arrange for carriage of the goods,
he must make such contracts as are necessary for the
carriage to the place fixed by means of transportation
which are appropriate in the circumstances and accord-
ing to the usual terms for such transportation”.

Insurance, paragraph (2)

6. Either the seller or the buyer may be obligated
under the contract of sale to procure insurance for loss
of the goods during their carriage. This obligation will
normally be determined by the trade term used in the
contract of sale and is not governed by the passage of
the risk of loss, For example, if the price is gunoted
CIF, the seller must procure the insurance even though
the risk of loss passes to the buyer when the goods are
handed over to the first carrier for transmission to the
buyer.?? If the price is quoted C & F or FOB, in the
absence of other indications in the contract, it is the
buyer’s responsibility to procure any necessary insur-
ance.?®

7. Paragraph (2) provides that if the seller is not
required by the contract to procure the insurance,
he must provide the buyer with all available information
necessary to enable him to effect such insurance. This
is not a general obligation on the seller as he only
has to provide such information if the buyer requests
it of him. However, in some trades the sefler may be
required to give such information even without request
on the buyer’s part by virtue of a usage which becomes
part of the contract pursuant to article 8 of the present
convention.

Article I7*

The setler must deliver the goods:

{a)} If a date is fixed or determinable by agree-
ment or usage, on that date; or

(b} Ti a period (such as a stated month or season)
is fixed or determinable by agreement or usage, at any
time within that period unless circumstances indicate
that the buyer is to choose a date; or

(¢} In any other case, within a reasonable time
after the conclusion of the contract,

PRIOR UNIFORM LAW
ULIS, articles 20, 21 and 22.
Commentary

1. Article 17 deals with the time at which the seller
must fulfil his contractual obligation to deliver the
goods,

2. Since the seller’s obligation is to deliver at a
certain time, he must hand over the goods to the car-

* Czechoslovakia reserved its position in relation to the
inclusion of “usage” in article 17 (g) and 17 (6).

%2 Article 65 (1).

23 See, for example, Incoterms 1953,
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rier, place the goods at the buyer’s disposal at the ap-
propriate place as required by article 15 or do such
other act as may constitute delivery under the terms
of the contract at or by the time specified. Article 17
does not require that the buyer have taken physical
possession on the date on which delivery was due or
even have been in a position to take physical posses~
sion if, for example, delivery was made by handing over
the goods to a carrier.

Delivery on fixed or determinable date, subpara-
graph (a)

3. If the date for delivery is fixed or determinable
by reference either to an agreement between the parties
or to a usage which is applicable to their contract
pursuant to article 8, the seller must deliver on that
date.

Delivery during a period, subparagraph (b)

4, In international trade it is common for the date
of delivery to be fixed in terms of a period of time.
This is generally to allow the seller some fiexibility in
preparing the goods for shipment and in providing for
the necessary transportation. Therefore, subparagraph
(b) authorizes the seller to deliver goods “at any time
within that period”,

5. However, it should be noted that in some cases
the parties may have modified their original agreement
which called for delivery within a period by specifying
a particular date for delivery, a date which might fall
within or without the period of time originally specified.
For instance, if the confract originally called for delivery
in July, by subsequent agreement the seller may have
agreed to deliver on 15 July, In such case delivery
must be made on that date,

6. On occasion the provision in the contract or
in an applicable usage that delivery must be within a
specified period of time is intended to permit the buyer
to arrange for carriage of the goods or to schedule the
exact arrival time of the goods in order to fulfi] his
needs and not overtax his storage or handling capacity
as those needs or capacity may be determined sub-
sequent to the conclusion of the contract. Subpara-
graph (b) states, therefore, that the seller may not
choose the exact delivery date if “the circumstances
indicate that the buyer is to choose the date”.

7. It should be noted that where the buyer is to
choose the delivery date, the seller will need notice
of that date in time to prepare the goods for shipment
and to make any contracts of carriage he may be
required to make under the contract of sale. If the
buyer does not give such notice in adequate time, the
seller would not be liable for his own non-performance
to the extent he could prove that it was due to the
buyer’s fault and not his own.2*

Delivery in all other cases, subparagraph (c)

8. In all other cases not governed by subpara-
graphs {a) and (b} the seller must deliver the goods
within a reasonable time after the conclusion of the
contract, What is a reasonable time depends on what
constitutes acceptable commercial conduct in the cir-
cumstances of the case,

24 See article S0 (1).

Article 18

If the seller is required to hand over documents
relating to the goods, he must hand them over at the
time and place and in the form required by the con-
tract.

PRIOR UNIFORM LAW
ULIS, article 50,
Commentary

1. Article 18 deals with the second obligation of
the seller described in article 14, i.e., to hand over to
the buyer any documents relating to the poods. The
location of this article with the articles dealing with
the delivery of the goods emphasizes the close relation-
ship between the handing over of documents and the
delivery of the goods.

2. The article does not itself list which docoments
the seller must hand over to the buyer. In addition to
documents of title, such as bills of lading, dock receipts
and warehouse receipts, the seller may be required
by the contract to hand over certificates of insurance,
commercial or consular invoices, certificates of origin,
weight or quality and the like,

3. The documents must be handed over at the
time and place and in the form required by the con-
tract. Normally, this will require the seiler to hand
over the documents in such time and in such form as
will allow the buyer to take possession of the goods
from the carrier when the goods arrive at their destina-
tion, bring them through customs into the country of
destination and exercise claims against the carrier or
insurance company,

4. Article 18 does not limit the right of the seller
to withhold the documents until paid by the buyer when
the contract calls for payment against documents.?®

SECTION If, CONFORMITY OF THE GCODS

Article 19

(1) ‘The seller must deliver goods which are of
the quantity, quality and description required by the
contract and which are contained or packaged in the
manner required by the contract. Except where other-
wise agreed, the goods do not conform with the con-
tract unless they:

(2) Are fit for the purposes for which goods of
the same description would ordinarily be used,;

() Are fit for any particular purpose expressly
or impliedly made known to the seller at the time of
the conclusion of the contract, except where the cir-
curastances show that the buyer did not rely, or that
it was unreasonable for him to rely, on the seller’s skill
and judgement;

(¢) Possess the qualities of goods which the seller
has held out to the buyer as a sample or model;

(d) Are contained or packaged in the manner
usual for such goods,

(2) The seller is not liable under subparagraphs
(a) to (d) of paragraph (1) of this article for any non-
conformity of the goods if at the time of the conclusion

25 Article 39,
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of the contract the buyer knew or could not have been
unaware of such non-conformity,

PRIOR UNIFPORM LAW
ULIS, articles 33 and 36.

Commentary

1. Article 19 states the extent of the seller’s obliga-
tion to deliver goods which conform to the contract.

2. 'This article differs from ULIS in one important
respect. Under ULIS the seller had not fulfilled his
obligation to “deliver the goods” where he handed over
goods which failed to conform to the requirements of
the contract in respect of quality, quantity or descrip-
tion. However, under the present convention, if the
seller has handed over or placed at the buyer's disposal
goods which meet the general description of the con-

" tract, he has “delivered the goods” even though those
goods do not conform jn respect of guantity or qual-
ity.%¢ Tt should be noted, however, that, even though
the goods have been “delivered”, the buyer retains his
remedies for the non-conformity of the goods.?”

Seller’s obligations as to confority of the goeds, para-
graph (1}

3. Paragraph (1) states the standards by which
the seller’s obligation to deliver goods which conform
to the contract is measured, The first sentence empha-~
sizes that the goods must conform to the quantity,
quality and description required by the contract and
must be contained or packaged in the manner required
by the contract, This provision recognizes that the over-
riding source for the standard of conformity is the
contract between the parties, The remainder of para-
graph (1) describes specific aspects of the sellet’s
obligations as to conformity which apply “except where
otherwise agreed”.

Fit for ordinary purposes, subparagraph (1} {a)}

4. Goods are often ordered by general description
without any indication to the selier as to the purpose
for which those goods will be used. In such a situation
the seller must furnish goods which are fit for all the
purposes for which goods of the same description are
ordinarily used. The standard of guality which is implied
from the contract must be ascertained in the light of
the normal expectations of persons buying goods of
this contract description. The scope of the seller’s obli-
gation is not determined by whether the seller could
expect the buyer himself to use the goods in some one
of the ways in which such goods are ordinarily used.
In particalar, the obligation to furnish goods which
are fit for all the purposes for which goods of the con-
tract description are ordinarily used also covers a buyer
who has purchased the goods for resale rather than use,
For goods to be fit for ordinary purposes, they must
be honestly resaleable in the ordinary course of busi-
ness. If the goods available to the seller are fit for only
some of the purposes for which such goods are ordi-
narily used, he must ask the buyer the particular pur-

28 The necessity that the seller hand over or place at the
buyer's disposal goods which meet the contract description in
order to have “delivered the goods™ is discussed in para-
graph 3 of the commentary on article 135.

27 Article 26 (1).

poses for which these goods are intended so that he
can refuse the order if necessary.

5. The seller is not obligated fo deliver goods
which are fit for some special purpose which is not a
purpose “for which goods of the same description are
ordimarily used” unless the buyer has “expressly or
impliedly made known to the selier at the time of the
time of the conclusion of the contract” such intended
use.*® This problem may arise if the buyer intends to
use the goods for a purpose for which goods of this
kind are sometimes, but not ordinarily used. In the
absence of some indication from the buyer that such a
particular purpose is intended, the seller would have
no reason to attempt to supply goods appropriate for
such purpose,

Fit for particular purpose, subparagraph (1} (b)

6. Buyers often know that they need goods of 2
general description to meet some particular purpose
but they may not know enocugh about such goods to
give exact specifications, In such a case the buyer may
describe the goods desired by describing the particular
use to which the goods are to be put. If the buver
expressly or impliedly makes known to the seller such
purpose, the seller must deliver goods fit for that pur-
pose,

7. The purpose must be known to the selier by
the time of the conclusion of the contract so that the
seller can refuse to enter the contract if he is unable
to furnish goods adequate for that purpose.

8. The seller is not liable for failing to deliver
goods fit for a particular purpose even if the particular
purpose for which the goods have been purchased has
in fact been expressly or impliedly made known to him
if “the circumstances show that the buyer did not rely,
or that it was unreasonable for him to rely, on the
seller’s skill and judgement”, The circumstances may
show, for example, that the buyer ordered the goods
by brand name or by highty technical specifications. In
such a situation it may be held that the buyer had not
relied on the seller’s skill and judgement in making the
purchase.

9. It would aiso be unreasonable for the buyer to
rely on the seller’s skill and judgement if the seller did
not purport to have any special knowledge in respect
of the goods in question.

Sample or model, subparagraph (1) {¢)

10. 1If the contract is negotiated on the basis of a
sampte or model, the goods delivered must possess the
qualities which are possessed by the goods the seller
has held out as the sample or model. Of course, if the
seller indicates that the sample or model is different
from the goods to be delivered in certain respects, he
will not be held to those qualities of the sample or
model but to those qualities which he has indicated are
possessed by the goods to be delivered.

Packaging, subparagraph (1) (3}

11. Subparagraph {1) {d) makes it one of the seller’s
obligations in respect of the conformity of the goods
that they “are contained or packaged in the manner
usual for such goods™. This provision which sets forth

28 Subpara, 1 {(b).
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a minimum standard, is not intended to discourage the
sefler from packaging the goods in a manner that will
give them better protection from damage than would
the usual manner of packaging.

Buyer's knowledge of the non-conformity, para-
graph (2)

12. The obligations in respect of quality in sub-
paragraphs (1) (a) to (d) are imposed on the seller by
this convention because in the usual sale the buyer
would legitimately expect the goods to have such qual-
ities even if they were not explicitly stated in the con-
tract, However, if at the time of contracting the buyer
knew or could not have been unaware of a non-con-
formity in respect of one of those gualities, he could
not later say that he had expected the goods to con-
form in that respect,

13. 'This rule does not go to those characteristics
of the goods explicitly required by the contract and,
therefore subject to the first sentence of paragraph (1).
Even if at the time of the conclusion of the contract
the buyer knew that the seller would deliver goods
which would not conform te the contract, the buyer
has a right to contract for full performance from the
seller, If the seller does not perform as agreed, the
buyer may resort to any of his remedies which may be
appropriate,?®

Article 20

(1) ‘The seller is liable in accordance with the con-
tract and this Convention for any lack of conformity
which exists at the time when the risk passes to the
buyer, even though the lack of conformity becomes ap-
parent only after that time.

(2) The seller is also liable for any lack of con-
formity which occurs after the time indicated in para-
graph (1) of this article and which is due to a breach
of any of his obligations, including a breach of any
express guarantee that the goods will remain fit for
their ordinary purpose or for some particular purpose,
or that they will retain specified qualities or character-
istics for a specific period.

PRIOR UNIFORM LAW
ULIS, article 35.
Commeniary

1. Article 20 deals with the time at which is to
be judged the conformity of the goeds to the require-
ments of the contract and the present convention.

Basic rule, paragraph (1)

2. Paragraph (1) contains the basic rule that the
seller is liable in accordance with the contract and this
convention for any lack of conformity which exists at
the time the risk passes even though the lack of con-
formity becomes apparent only after that date. The
rule that the conformity of the goods to the contract
is to be measured as of the time risk passes is a neces-
sary implication of the rules on risk of loss or damage.

3. Although the conformity of the goods is meas-
ured at the time the risk passes, the buyer may not

2 Article 26 (1).

know of a non-conformity until much later. This may
occur because the non-conformity becomes evident only
after the goods have been used. It may also occur
because the contract involves the carriage of goods,
In such a case the risk passes when the goods are
handed over to the first carrier for transmission to the
buyer.®® The buyer, however, will normally not be
able to examine the goods until after they have been
handed over to him by the carrier at the point of desti-
nation, some time after the risk has passed. In either
case if the non-conformity existed at the time the risk
passed, the seller is liable,

Example 204: A contract called for the sale of
“No. 1 quality corn, FOB seller’s city”. Seller shipped
No. 1 corn, but during transit the corn was damaged
by water and on arrival the quality was No. 3 rather
than No. 1. Buyer has no claim against the Seller for
non-conformity of the goods since the goods did con-
éorm to the contract when risk of loss passed to the

uyer.

Example 20B: 1If the corn in example 20A had
been No. 3 quality when shipped, the Seller would have
been liable even though the Buyer did not know of
the non-conformity until the corn arrived at the Buyer’s
port or place of business.

Damage subsequent to passage of risk, paragraph (2)

4. Paragraph (2) provides that even after the pas-
sage of the risk the seller remains liable for any dam-
age which occurs as a breach of one of his obligations.
Although this is most evidently true when the damage
occurs because of some positive act on the part of the
seller, it is also true when the obligation which has
been breached is an express guarantee given by the
seller that the goods will retain some particular charac-
teristics for a specified period afier the risk of loss bas
passed. Since article 20 (1) states that conformity of
the goods is to be judged at the time risk passes, it was
considered necessary to state specifically that the seller
was liable for any breach of an express guarantee of
quality.

5. It should be noted that article 20 (2) states that
the seller is liable “for any lack of conformity” which
occurs after the risk has passed rather than “for the
consequences of any lack of conformity”, which ap-
peared in ULIS article 35, paragraph 2. This makes it
clear that the defect or flaw in the goods does not have
to have existed at the time the risk passed if the lack
of conformity in question is due to a breach of any of
the obligations of the seller.

Article 21

If the seller has delivered goods before the date for
delivery, up to that date he may, deliver any missing
part or quantity of the goods or deliver other con-
forming goods or cure any lack of conformity in the
goods delivered, provided that the exercise of this right
does not cause the buyer unreasonable inconvenience
or unreasonable expense. However, the buyer retains
any right to claim damages as provided in article 55.

80 Article 65 (1).
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PRIOR UNIFORM LAW
ULIS, article 37.
Commentary

1. Article 21 deals with the situation in which the
seller has delivered goods before the final date which
the contract prescribes for delivery but the goods
delivered do not conform with the coatract.3 It would
be possible to say that the decision whether the goods
corform to the requirements of the contract shall be
made once and for all at the time delivery has been
made, However, article 21 provides that the seller may
remedy the non-conformity by delivering any missing
part or quantity of the goods, by delivering replacement
goods which are in conformity with the contract, or by
curing any non-conformity in the goods.®?

2. ‘The seller has the right to cure the non-con-
formity of the goods under article 21 only until the
“date for delivery”. After the date for delivery his
right to cure is based on article 29. In those interna-
tional sales which involve carriage of the goods, delivery
is effected by handing over the goods to the first car-
rier 3% Therefore, in those contracts the date until which
the selier may cure any non-conformity of the quantity
or quality of the goods under article 21 is the date
by which he was required by the contract to hand over
the goods to the carrier.

3. The seller’s right to cure is also limited by the
requirement that his exercise of that right does not
cause the buyer either unreasonable inconvenience or
imreasonable expense.

Example 21A4: The contract required the Seller to
deliver 100 machine tools by 1 June, He shipped 75
by an appropriate carrier on 1 May which arrived on 15
Jure. He also shipped an additional 25 machine tools
on 30 May which arrived on 135 July. Seller cured the
non-conformity by handing over the remaining 25
machine tools to the carrier before the contract date
for delivery, 1 June,

Example 21B:. 1f the contract in example 21A did
not authorize Seller to deliver by two separate ship-
mertts, the Selier could cure the original non-conformity
as to quoantity only if receiving the missing 25 ma-
chine tools in a later second shipment did not cause
Buyer “unreasonzble inconvenience or unreasonable
expense” .3

Example 21C: On arrival of the machine tools
described in example 21A at the Buyer's place of
business on 15 June and 15 July, the tools were found
to be defective. It was too late for Seller to cure under
article 21 because the date for delivery {1 June) had
passed. However, the Seller may have a right to cure
under article 29.

31 The buyer is not required to fake delivery of the goods
prior to the delivery date: article 33 (1).

32In order for the selier to be made aware of any non-
conformity so that he can effectively exercise his right to
cure, the buyer is required by article 22 to examine the goods
within as short a period as is reasonable in the circumstances
and by article 23 to give the selier notice of the non-conform-
ity.
y33 Article 15 {(a).

34 For a discussion of the result if the sale was a CIF or
other documeniary sale see paras. 4 and 5 of the commen-
tary on article 29.

Example 21D: The machine tools described in ex-
ample 21A were handed over to the Buyer by the
caryier prior to 1 June, the contractual delivery date.
When examined by the Buyer the tools were found to
be defective. Although the Seller had the ability to
repair the tools prior to the delivery date, he would
have had to do the work at the Buyer's place of business.
If the Seller’s efforts to cure under such circumstances
would cause “unreasonable inconvenience or unreason-
able expense” to Buyer, the Seller had no right to cure.

Ariicle 22

(1)} The buyer must examine the goods, or cause
them to be examined, within as short a period as is
practicable in the circumstances.

(2) 1If the contract involves carriage of the goods,
examination may be deferred until after the goods
have arrived at the place of destination.

(3) If the goods are redispatched by the buyer
without a reasonable opportunity for examination by
him and at the time of the conclusion of the comtract
the seller knew or oughi to have known of the pos-
sibility of such redispatch, examination may be deferred
until after the goods have arrived at the new destina-
tion.

PRIOR UNIFORM LAW
ULIS, article 38,
Commentary

1. Article 22 describes the point of time when the
buyer is obligated to examine the goods. This article
is prefatory to article 23, which provides that if the
buyer fails to notify the seller of lack of conformity
of the goods within a reasonable time after he has
discovered it or ought to have discovered it, he loses
the right to 1ely on the lack of conformity. The time
when the buyer is obligated to examine the goods vuader
article 22 constitutes the time when the buyer “ought
to have discovered” the lack of conformity under ar-
ticle 23, unless the non-conformity is one which couid
not have been discovered by such examination,

2. The examination which this article requires the
buyer to make is one which is reasonable in the cir-
cumstances. The buyer is normally not required to make
an examination which would reveal every possible
defect. That which is reasonable in the circumstances
will be determined by the individual contract and by
usage in the trade and will depend on such factors as
the type of goods and the nature of the parties. Because
of the international nature of the transaction, the deter-
mination of the type and scope of examination required
should be made in the light of international usages.

3. Paragraph (1) states the basic rule that the buyer
rmyst examine the goods or cause them to be examined
“within as short a period as is practicable in the cir-
cumstances”. Paragraphs (2) and (3) state special ap-
plications of this rule for two particular situations.

4. Paragraph (2} provides that if the contract of
sale involves the carriage of goods “examination may
be deferred until after the goods have arrived at the
place of destination”. This rule is necessary because,
even though delivery is effected and risk of loss passes
when the goods are handed over to the first carrier for
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transmission to the buyer,® the buyer is normelly not
in a physical position to examine the goods until they
arrive at the destination.

5. Paragraph (3) carries this thought cne step fur-
ther. Where the buyer redispatches the goods without
a reasonable opportunity for examination by him,
“examination of the goods may be deferred until the
goods have arrived at the new destination”. The typical
situation in which the buyer will not have a reasonable
opportunity to examine the goods prior to their redis-
patch is where they are packed in such a manner that
mnpacking them for inspection prior to their arrival
at the final destination is impractical. The redispatch
of the goods may be necessary because the buyer
intends to use the goods himself at some place other
than the place of destination of the contract of carriage,
but more often it will arise because the buyer is 2 mid-
dleman who has resold the goods in quantities at least
equal to the quantities in which they are packed.

6. The examination may be deferred until after
the goods have arrived at the new destination only if
the seller knew or cught to have known at the time
the contract was concluded of the possibility of redis-
patch. It is not necessary that the seller knew or ought
to have known that the goods would be redispatched,
only that there was such a possibility.

Article 23*

(1) The buyer loses the right to rely on a lack of
conformity of the goods if he does not give the seller
a notice specifying the nature of the lack of conformity
within a reasonable time after he has discovered it or
ought to have discovered it.

(2} 1In any event, the buyer loses the right to rely
on a lack of conformity of the goods if he does not
give the seller notice thereof at the latest within a period
of two years from the date on which the goods were
actually handed over to the buyer, unless such time-
Limit is inconsistent with a contractual period of guar-
antee.

PRIOR UNIFORM LAW
ULIS, article 39.

Prescription Convention, articles 8 and 10, para-
graph 2.

Commentary

1. Article 23 states the consequences of the buyer’s
failure to give notice of non-conformity of the goods
to the seller within a reasonable time.

Obligation to give notice, paragraph (1}

2. Under paragraph (1) the buyer loses his right
to rely on a lack of conformity of the goods if he
does not give the seller notice thereof within a specified
time. If notice is not given within that time, the buyer
cannet claim damages under article 26 (1), require
the seller to cure the lack of conformity under arti-

36 Articles 13 (o) and 65 (1),

* The Federal Republic of Germany, Hungary and the
Union of Soviet Socizlist Republics reserved their positions
in respect to paragraph (1) of article 23. )

88 For a discussion of failure to give notice in relation to
the passing of risk, see paragraph 3 of the commentary on
article 67 and example 678,

cle 27, avoid the contract under article 30 or declare
a reduction of the price under article 31,38

3, The buyer must send the notice to the seller
within a reasonable time after he has discovered the
lack of conformity or ought to have discovered it. If
the lack of conformity could have been revealed by
the examination of the goods under article 22 the buyer
ought to have discovered the lack of conformity at
the time he examined them or ought to have examined
them. If the lack of conformity could not have been
revealed by the examination, the buyer must give
notice within a reasonable time after he discovered the
non-conformity in fact or ought to have discovered it
in the light of the ensuing events.

Example 23A4: The non-conformity in the goods
was not such that the Bayer ought to have discovered
it in the examination required by article 22. However,
the non-conformity was such that it ought to have
been discovered once the Buyer began to use the goods,
In this case the Buyer must give notice of the non-
conformity within a reasonable time after he “ought
to have discovered” it by use.

4. The purpose of the notice is to inform the seller
what he must do to cure the lack of conformity, to
give him the basis on which 1o conduct his own
examination of the goods, and in general to gather
evidence for use in any dispute with the buyer over
the alleged lack of conformity. Therefore, the notice
must not only be given to the seller within a reasonable
time after the buyer has discovered the lack of con-
formity or ought to have discovered it, but it must
specify the nature of the lack of conformity.

Termination of the right to give notice, paragraph (2)

5. Even though it is important to protect the buyer’s
right to rely on latent defects which become evident
only after a period of time has passed, it is also impor-
tant so protect the seller against claims which arise
long after the poods have been delivered. Claims made
long after the goods have been delivered are often of
doubful wvalidity and when the seller receives his first
netice of such a contention at a late date, it would be
difficult for him to obtain evidence as to the condition
of the goods at the time of delivery, or to invoke the
liability of a supplier from whom the seller may have
obtained the goods or the materials for their manu-
facture,

6. Paragraph (2) recognizes this interest by requir-
ing the buyer to give the seller notice of the non-~con-
formity at the latest two years from the date the goods
were actually handed over to him, In addition, under
articles 8 and 10 of the Prescription Convention the
buyer must commence judicial proceedings against the
seller within four years of the date the goods were
actually handed cver., It should be noted that while
the principles which lie behind paragraph (2} of this
article and ariicles § and 10 of the Prescription Con-
vention are the same and while the starting points for
the running of the two or four year periods are the
same, the obligation under paragraph (1) to give notice
is & compietely separate obligation from that to com-
mence judicial proceedings under the Prescription Con-
vention,
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7. The overriding principle of the autonomy of
the will of the parties recognized by article 5 would
allow the parties to derogate from the general obliga-
tion to give the notice required by paragraph €2). How-
ever, in the absence of a special provision, it would
not be clear whether the obligation to give notice within
two years was affected by an express guarantee that
the goods would retain specified qualities or character-
istics for a specified period.®™ Accordingly paragraph (2)
provides that this obligation to give notice within two
years will not apply if “such time-limit is inconsistent
with a contractuzal period of guarantee”, Whether it is,
or is not, inconsistent is a matter of interpretation of
the guarantee.

Example 23B: The contract for the sale of machine
tools provides that the machine tools will produce a
minimum of 180 units per day for at least three years,
Because of the three-year guarantee, this clanse is
inconsistent with the two-year time-Emit in para-
graph (1). It would be a matter of interpretation of the
guarantee clause whether the notice of failure to
produce 100 units per day had fo be given within
three years or whether Buyer had an additional period
after the three years to notify Seiler that within the
three-year period there was a breach of the guarantee,

Example 23C: The contract provides that the ma-
chine tools will produce a minimum of 100 units per
day for one yeat. It would be unlikely that this contract
calling for a specified performance for one year would
be interpreted to affect the two-year time-limit in ar-
ticle 23 {2} within which notice must be given,

Example 23D: The contract provides that nofice
of a failure to produce at least 100 units per day must
be given within 90 days of the date of delivery. Such
an express clause would be inconsistent with the two-
year time-limit in paragraph (2).

Risk in transmission

8. Article 10 (3) states that if any notice required
by article 23 is “sent by appropriate means within the
required time, the fact that the notice fails to arrive
within [the required] time or that its contenis have
been inaccurately fransmifted does not deprive the
sender of the right to rely on the notice™. Therefore,
the risk of the loss, delay or inaccurate transmission
of the notice required by article 23 falls on the seller,

Article 24

The seller is not entitled to rely on the provisions
of articles 22 and 23 if the lack of conformity relates
to facts of which he knew or could not have been
unaware and which he did not disclose to the buyer.

PRIOR UNIFORM LAW
ULIS, article 40.
Commentary

Article 24 relaxes the notice reguirements of arti-
cles 22 and 23 where the lack of conformity relates to
facts which the seller knew or of which he could not
have been unaware and which he did not disclose. The

37 Article 20 (2) provides that the seller is liable for any
lack of conformity of the goods which occurs afier the de-
livery date if that Iack of conformity is in breach of an ex-
press guarantée,

seller has no reasonable basis for requiring the buyer
to notify him of these facts.

Article 25%

The seller must deliver goods which are free from
the right or claim of a third person, unless the buyer
agreed to take the goods subject to such right or claim,

PRIOR UNIFORM LAW

ULIS, article 52, paragraph (1).
Commentary

Claims of third persons

1. Article 25 states the obligation of the selier to
deliver goods which are free from the right or claim of
any third person, Naturally, the seller does not have
such an obligation if the buyer agreed to take the goods
subject to such right or claim,

2. The seller has breached his obligation not only
if the third party’s claim #s valid, i.e,, if the third party
has a right in or to the goods; the seller has also
breached his obligation if a third party makes a claim
in respect of the goods. The reason for this rule is that
once a third party has made a claim in respect of the
goods, until the claim is resolved the buyer will face
the possibility of litigation with and potential Hability
to the third party, This is true even though the seller
can assert that the third-party claim is not valid or the
buyer can assert that, under the appropriate law ap-
plicable fo his purchase, as a good faith purchaser for
value from a merchant he buys free of third-party claims
even if that claim is valid, i.e., that possession vaut
titre. In either case the third party may commence
litigation that will be time-consuming and expensive
for the buyer and which may have the consequence of
delaying the buyer’s use or resale of the goods. It is
the seller’s responsibility to remove this burden from
the buyer.

3. This article does not mean that the seller is
liable for breack of his contract with the buyer every
time g third person makes a frivoloas claim in respect
of the goods. However, it is the seller who must carry
the burden of demonsirating to the satisfaction of the
buyer that the claim is frivolous.®® If the buyer is not
satisfied that the third-party claim is frivolous, the
seller must take appropriate action to free the goods
from the claim® or the buyer can exercise his rights
as set out in article 26,

*Norway expressed its reservation to this article and pro-
posed the following text to paragraph {2) to article 25:

“(2) Where the goods are subject to a right or claim
of a third person based on industrial or intellectua! prop-
erty, the seller is respoasible to the buyer only to the ex-
tent that such right or claim arises, or is recognized, under
the law of the State where the seller has his place of
business at the time of the conclusion of the contract.”

38 Cf. article 47 on the right of a party to suspend his
performance when he has reasomable grounds to believe that
the other party will not perform a substantiai part of his
obligations.

8% Although the selfer may ultimately free the goods from
the third person's claim by successful litigation, this could
seldom be accomplished within a reasopable time from the
bayer's point of view, When it canpot, the selier must either
replace the goods, induce the third person to release the claim
as to the goods or provide the buyer with the indemnity ade-
a:mte to secure him against any potential loss arising ont of

¢ claim, '



112 Yearbook of the United Nations Commission on Intereational Trade Law, 1976, Yolume VI

4, Third-party rights and claims to which arti-
cle 25 is addressed inciude only rights and claims
which relate to property in the goods themselves by
way of ownership, security interests in the goods, or the
like. Article 25 does not refer to claims by the public
authorities that the goods violate health or safety regu-
lations and may not, therefore, be used or distrib-
uted.*® Moreover, article 7 (2) provides that this con-
vention does not govern the rights and obligations which
might arise between the seller and the buyer because
of the existence in any person of rights or claims which
relate to industrial or intellectual property or the kke.

SECTION IIi, REMEDIES FOR BREACH OF CONTRACT

BY THE SELLER

Article 26

{1) If the selier fails to perform any of his obliga-
tions under the contract and this Convention, the buyer
may:

{a)} Exercise the rights provided in article 27
to 33;

{f) Claim damages as provided in article 55 to 59.

(2) ‘The buyer is not deprived of any right he may
have to claim damages even though he resorts to other
remedies.

(3) If the buyer resorts to & remedy for breach of
contract, the seller is not entitied to apply to a court
or arbitral tribunal to grant him a period of grace.

PRIOR UNIFORM LAW
ULIS, articles 24, 41, 51, 52 and 55.
Commentary

1. Article 26 serves both as an index to the rem-
edies available to the buyer i the seller fails to per-
form any of his obligations under the contract and this
convention and as the source for the buyer’s right to
claim damages.

2. Article 26 (1) (a) provides that in case of the
seller’s breach, the buyer may “exercise the rights pro-
vided in articies 27 to 33”. The substantive conditions
under which those rights may be exercised are set forth
in the articles cited.

3. In addition, article 26 (1) (b) provides that
the buyer may “claim damages as provided in articles 55
to 597 “if the seller fails to perform any of his obliga-
tions under the contract of sale and this Convention™.
In order to claim damages it is not necessary to prove
a Jack of good faith or the breach of an express promise,
as is true in some legal systems. Damages are available
for the loss resulting from any objective failure by the
seller to fulfii his obligations. Articles 55 to 39, to
which article 26 (1) (b) refers, do not provide the
substantive conditions as to whether the claim for dam-
ages can be exercised but the rules for the calculation
of the amount of damages,

4, A number of important advantages flow from
the adoption of a single consolidated set of remedial
provisions for breach of contract by the seller. First,
al] the seller’s obligations are brought topether in one

401f the goods delivered are subject to such restrictions,
there may be =z breach of the seller’s obligations under ar-
ticle 19 (1) (a) or ().

place without the confusions generated by the com-
plexities of repetitive remedial provisions. This makes
it easier to understand what the selier must do, that
which is of prime interest to merchants, Second, prob-
lems of classification are reduced with a single set of
remedies, Third, the need for complex cross referencing
is lessened.

5. Paragraph (2) provides that a party who resorts
to any remedy available to him under the contract or
this convention is not thereby deprived of the right
to claim any damages which he may have incurred.

6. Paragraph (3) states that the national provisions
of law which provide for applications to courts or
arbitral tribunals for periods of grace are not to be
applied. Such a provision seems desirable in inter-
national commerce,

Atrticle 27

(1) The buyer may reguire performance by the
seiler unless he has resorted to a remedy which is in-
consistent with such requirement,

(2) If the goods do not conform with the contract,
the buyer may require delivery of substitute goods only
if the lack of conformity constitutes a fundamental
breach and a request for substitute goods is made either
in conjunction with notice given under article 23 or
within a reasonable time thereafter.

PRIOR UNIFORM LAW

ULIS, ariicles 24 to 27, 30, 31, 42, 51 and 52.
Commentary

1. Article 27 describes the buyer’s right to require
the seller to perform the contract after the seller has in
some manner failed to perform as agreed.

General rule, paragraph (1)

2. Paragraph (1) recognizes that after a breach of
an obligation by the seller, the buyer’s principal concern
is often that the seller perform the contract as he
originally promised. Legal actions for damages cost
money and may take a considerable period of time.
Moreover, if the buyer needs the goods in the quantities
and with the qualities ordered, he may not be able 1o
make substitute purchases in the time necessary, This
is parteularly true if alternative sources of supply are
in other countries, as will often be the case when the
contract was an international contract of sale.

3. Therefore, paragraph (1) grants the buyer the
right to require the seller to perform the contract. The
seller must deliver the goods or any missing part, cure
any defects or do any other act necessary for the con-
tract to be performed as originally agreed.

4. In addition to the right to require performance
of the contract, article 26 (2) ensures that the buyer
can recover any damages he may have suffered as a
result of the delay in the seller’s performance,

5. It may at times be difficult to know whether the
buyer has made demand that the seller perform under
this article or whether the buyer has votuntarily modified
the contract by accepting late performance. The ap-
plication of paragraphs (4) and 5 can be illustrated
as follows:

Example 274: When the goods were not delivered
on the contract date, 1 July, Buyer wrote Seller “Your
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failure to deliver on 1 July as promised may not be too
serious for us but we certainly will need the goods by 15
July.” Seller subsequently delivered the goods on 15
July. It is difficult to tell whether Buyer's statement
was a demand for performance by 15 July or 2 modifica-
tion of the contract delivery date from 1 July to 15 July,
If it is interpreted as a demand for performance, Buyer
can recover any damages he may have suffered as a
result of the late delivery. If Buyer’s statement is in-
terpreted as a modification of the delivery date, Buyer
could receive no damages for late delivery,

6. In order for the buyer to exercise the right to
require performance of the contract, he must not have
resorted to a remedy which is inconsistent with that
right, e.g. by declaring the contract avoided under ar-
ticle 30 or by declaring a reduction of the price under
article 31.

7. The style in which article 27 in particular and
section III on the buyer’s remedies in general is drafted
should be noted. That style conforms to the view in
many legal systems that a legislative text on the law of
sales governs the rights and obligations between the
parties and does not cousist of directives addressed to
a tribunal. In other legal systems the remedies avail-
able to one party on the other party’s failure o perform
are stated in terms of the injured party’s right to the
judgement of a court granting the requested relief.4?
However, these two different styles of legislative drafting
are intended to achieve the same result, Therefore,
when article 27 (1) provids that “the buyer may re-
quire performance by the seller”, it anticipates that, if
the seller does not perform, a court will order such per-
formance and will enforce that order by the means
available to it under its procedural law.

8. Although the buyer has a right to the assistance
of & court or arbitral tribunal to enforce the seller’s
obligation to perform the contract, article 12 limits that
right to a certain degree. If the court could not give
a judgement for specific performance under its own
law in respect of similar contracts of sale not governed
by this convention, it is not required to enter such a
judgement in a case arising under this convention, even
though the buyer had a right to require the seller's
performance under article 27. However, if the court
could give such a judgement under its own law, it would
be required to do so 1f the criteria of article 27 are met.

9. Subject to the rule in paragraph (2) relating to
the delivery of substitute goods, this article does not
allow the seller to refuse to perform on the grounds that
the non-conformity was not substantial or that per-
formance of the contract would cost the selier more
than it would benefit the buyer. The choice is that of
the buyer.

Substitute goods, paragraph (2)

10. If the goods which have been delivered do not
conform to the contract, the buyer may want the seller

41 United Kingdom: Sale of Goods Act 1893, sect. 52 (in
part}. “In any action for breach of ¢ontract to deliver specific
or ascertained goods the court may, if it thinks fit, on the
application of the plaintiff, by its judgement or decree direct
that the contract shall be performed specifically, without giv-
ing the defendant the option of retaiming the goods on pay-
ment of damages.” .

United States of America: Uniform Commercial Code,
sect. 2716 (1). "Specific performance may be decreed where
the goods are unique or in other proper circumstances.”

to deliver substitute goods which do conform. How-
ever, it could be expected that the costs to the seller
of shipping a second lot of goods to the buyer and of
disposing of the non-conforming goods already delivered
might be considerably greater than the buyer’s loss
from having non-conforming goods. Therefore, para-
graph (2) provides that the buyer can “require delivery
of substitute goods only if the lack of conformity con-
stitutes a fundamental breach and a request for substi-
tute goods is made either in conjunction with notice
under article 23 or within a reasonable time thereafter".

11. If the buyer does require the seller to deliver
substitute goods, he must be prepared to return the
unsatisfactory goods to the seller. Therefore, article 52
(1) provides that subject to three exceptions set forth
in article 52 (2), “the buyer loses his right to require
the seller to deliver substitute goods if it it impossible
for him to make restitution of the gocds substantially in
the condition in which he received them”.

Buyer's right to cure

12. In place of requesting the seller to perform
pursuant to this article, the buyer may find it more
advantageous to cure the defective performance himself
or to have it cured by a third party. Article 59, which
requires the party who relies on a breach of contract
to mitigate the losses, authorizes such measures to the
extent that they are reasonable in the circumstances.

Article 28

The buyer may request performance within an addi-
tional period of time of reasonable length. In such &
case, the buyer cannot during such period resort to any
remedy for breach of contract, unless the seller has
declared that he will not comply with the request.

PRIOR UNIFORM LAW
ULIS, articie 44, paragraph 2.
Commentary

1. Article 28 states the right of the buyer to request
the seller to perform the contract within an additional
period of time of reasonable length and specifies one
of the consequences of such a request.

2. Article 28 is a companion of article 27 which
states the right of the buyer to require performance of
the contract by the seller and which anticipates the aid
of a court or arbitration tribunal in enforcing that right,
If the seller delays performing the contract, the judicial
procedure for enforcement may require more time than
the buyer can afford to wait. It may consequently be
to the buyer’s advantage to avoid the contract and make
a substitute purchase from a different supplier. How-
ever, at that point of time it may not be certain that the
seller’s delay constitutes a fundamental breach of con-
tract justifying the avoidance of the contract under ar-
ticle 30 (1) (a).

3. In order to remedy this difficulty, article 28 au-
thorizes the buyer to “request performance [by the
selier] within an additional period of time of reasonable
length”. If the seller does not deliver the goods within
that additional period of time or declares that he will
not comply with the request, the buyer may avoid the
contract under article 30 (1) (&)

4. However, in order to protect the seller who may
be preparing to perform the contract as requested by the
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buyer, perhaps at considerable expense, during the ad-
ditional period of time of reasonable length the buyer
cannot resort to any remedy for breach of contract,
unless the seller has declared that he will not comply
with the request. Once the additional period of time
has expired without performance by the seller, the buyer
may not only avoid the contract under article 30 (1)
(b) but may resort to any other remedy he may have.

5. If the seller’s failure to perform related to part
only of the goods, see article 32 and the commentary
thereon,

Article 29

(1) The seller may cure, even after the date for
delivery, any failure to perform his obligations, if he
can do so without such delay as will amount to a funda-
mental breach of contract and without causing the buyer
unreasonable inconvenience or unreasonable expense,
unless the buyer has declared the contract avoided in
accordance with article 30 or has declared the price to
be reduced in accordance with article 31,

(2) If the seller requests the buyer to make known
whether he will accept performance and the buyer does
not comply within a reasonable time, the sellex may
perform within the time indicated in his request or, if
no time is indicated, within a reasonable time. The
buyer cannot, during either period of time, resort to any
reﬁledy which is inconsistent with performance by the
seller.

(3) A notice by the seller that he will perform
within a specified period of time or within a reasonable
period of time is assumed to include a request, under
paragraph (2) of this article, that the buyer made
known his decision,

PRIOR UNIFORM LAW
ULIS, articles 43 and 44, paragraph 1,
Commenltary

1.  Article 29 regulates the right of the seller to cure
any failure to perform his obligations under the contract
and this convention after the date for delivery. It is
a companion article to article 21 which regulates the
right of the seller to cure any failure to perform his
obligations prior to the date for delivery and to ar-
ticles 27 and 28 which regulate the buyer’s right to
require performance. The date for delivery is estab-
lished in accordance with article 17,

General rule, paragraph (1)

2. Paragraph (1) permits the seller to cure any
failure to perform his obligations after the date for
delivery subject to three conditions: (1} the seller
must be able to perform without such delay as will
amount to a fundamental breach of contract, (2) the
seller must be able to perform without causing the buyer
unreasonable inconvenience or unreasonable expense,
and (3) seiler must perform prior to the time the buyer
has declared the contract avoided or has declared the
price to be reduced.*?

42 If the seller has completed curing the defect, it is too
late for the buyer to declare the contract avoided or declare
the reduction of the price. If the seller commenced curing
the defect and so notified the buyer, such a potice would con-
stitute the notice described in para. (3& of this article. See
para. 7 infra. Therefore, for a reasonable time after receipt

3. It should be noted that the seller may cure under
this article even though the failure to perform amounted
to a fundamental breach, so long as that failure was
not a delay in performance. For example, even though
the delivery of machinery which did not operate might
constitute a fundamental breach of contract, the seller
could cure the defect by repairing or replacing the
machinery, Naturally, the buyer would still have his
right to claim damages for any loss caused him by the
original breach or by the seller’s actions in curing the
non-conformity,

_ 4. The sellers right to cure under article 29 (1)
is a strong right in that it goes against the terms of
the contract, For instance, if the seller has not detivered
by the contract delivery date of 1 June but delivers
on 15 June, he has cured his failure to deliver but he
has not and cannot cure his failure to deliver by 1 June,
Nevertheless, article 29 (1) authorizes him to cure in
this manner if he can do so before the delay amounts
to a fundamental breach,

5. It should be noted that article 29 (1) in con-
junction with the rule that a buyer can normally avoid
the contract only if there has been a fundamental
breach®® jeads to an important change in the rules re-
garding CIF and other documentary sales, Since there
is a general rule that the documents presented by the
seller in a documentary transaction must be in strict
compliance with the terms of the contract, buyers have
often been able to refuse the documents if there has
been some discrepancy, even if that discrepancy was
of little practical significance. However, if, for example,
a documentary sale called for the presentation of a
single bill of lading and the seller presented the buyer
with two bills of lading which indicated that the total
quantity required by the contract had been shipped,
the buyer would not be able to avoid the contract (and,
therefore, could not effectively refuse to pay against
the documents, unless the presentation of the two bills
of lading by the seller “results in substantial detriment
to the [buyer] and the [seller] foresaw or had reason to
foresee such a result” 4

Notice by the seller, paragraphs (2) and (3)

6. If the seller intends to cure the non-conformity
he will normally so notify the buyer. He will also often
inquire whether the buyer intends to exercise his rem-
edies of avoiding the contract or declaring the price to
be reduced or whether he wishes, or will accept, cure
by the seller,

7. Paragraph (2) provides that if the seller sends
the buyer such a notice, the buyer must reply within a
reasonable time, I the buyer does not reply, the seller
may perform and the buyer may not avoid the contract
or reduce the price during the period of time the seller
indicated in the notice would be necessary to cure the
defect or, if no time was stated, during a reasonable

of the notice the buver could not declare the contract avoided
or reduce the price. However, in the absence of a moftice to
him, the buyer can terminate the seller's right to cure by
declaring the contract avoided or the price reduced even
though the seller has commenced curing the defect.

43 Article 30 (1) {a). Article 30 (1) (5) authorizes the
buyer to avoid the contract only if there has been a failure
of delivery and the seller has been requested to make delivery
under article 28. As to when delivery takes place, sce article 15
amd the commentary thereon.

44 Article 5.
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time. Even if the sellet’s notice said oanly that he would
perform the contract within a specific period of time
or within a reasonable period of time, paragraph (3)
provides that the buyer must either declare the contract
avoided, declare the price reduced or protest the cure
proposed or else he will be bound by the terms of the
seller’s notice unless he can show that for some reason
the selfer’s notice should not be treated as including a
request to the buyer to respond.

Article 30

{1} The buyer may declare the contract avoided:

_(a) K the failure by the seller to perform any of
his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

(b) 1f the seller has been requested to make de-
livery under article 28 and has not defivered the goods
within the additional period of time fixed by the buyer
in accordance with that article or has declared that ke
wili not comply with the request,

{2} However, in cases where the seller has made
delivery, the buyer loses his right to declare the contract
avoided unless he has done so within a reascnable time:

€a) In respect of late delivery, after he has become
aware that delivery has beea made; or

(b) 1In respect of any breach other than late de-
livery, after he knew or ought to have known of such
breach or, if the buyer has requested the seller to pet-
form under article 28, after the expiration of the addi-
tional period of time or after the seller has declared that
he will not comply with the request.

PRIOR UNIEORM LAW
ULIS, articles 26, 43, 44, paragraph 2.
Conmentary

1. Article 30 describes the buyer's right to declare
the contract avoided. The seller’s right to declare the
contract avoided is described in article 45

Declaration of avoidance

2. The contract is avoided as a result of the seller’s
breach only if “the buyer... declare[s] the contract
avoided”, This narrows the rule from that found in
articles 26 and 30 of ULIS which provided for an auto-
matic or ipso facto avoidance in certain circumstances
in addition to avoidance by declaration of the buyer.
Automatic of ipso facto avoidance was deleted from the
remedial system i the present convention because it
led to great uncertainty whether the contract was stiil
in force or whether it had been ipso facfo avoided.
Under article 30 of the present convention the contract
is still in force unless the buyer has affirmatively de-
clared its avoidance. Of course, uncertainly may stilt
exist as to whether the conditions had been met author-
izing the buyer to declare the avoidance of the contract.

3. Article 10 (2) provides that “a declaration of
avoidance is effective only if notice is given to the other
party”. The consequences which follow if a notice of
avoidance fails to arrive or fails to arrive in time or if
its contents have been inaccurately transmited are
governed by article 10 (3).

Fundamental breach, subparagraph (1) {a)

4. The typical situation in which the buyer may
declare the contract avoided is where the failure by the
seller to perform any of his obligations amounts to a
fundamental breach. The concept of fundamental breach
is defined in article 9,

Seller's delay in curing, subparagraph (1) (b)

5. Subparagraph (1) (b) further authorizes the
buyer to deciare the contract avoided in one restricted
case. If the seller has not delivered the goods and the
buyer requests him to do so under article 28, the buyer
can avoid the contract if the seler “has not delivered the
goods within the additional period of time fixed by the
buyer in 'accordance with that article or has declared
that he will not comply with the request™. <

Loss or suspension of right to avoid, paragraph (2)

6. Paragraph (2) provides the time-limits within
which the buyer must declare the contract avoided in
cases when the seller has made delivery or else lose
the right to do so. The buyer does not lose his right to
declare the contract avoided under this paragraph until
all the goods have been delivered.

7. If the fundamental breach on which the buyer
relies to declare the contract avoided is the late delivery
of the goods, then once the seller has made delivery,
subparagraph (2) {a) provides that the buyer loses his
right to declare the contract avoided unless he has done
so within a reasonable time after he becomes aware
that delivery has been made,

8. If the seller has made delivery but there is a
fundamental breach of the contract in respect of some
obligation other than late delivery, such as the con-
formity of the goods to the contract, then article 30 (2)
{b) provides that the buyer loses his right to declare
the contract avoided unless he has done so within a
reasonable time after he knew or ought to have known
of the breach.*®

9. Article 30 (2) (b) may also take away the right
of the buyer to declare the contract avoided in cases
where he has requested the seller to deliver the goods
under article 28. If the seller delivers the goods but not
within the additional period specified in the request -
pursuant to article 28, the buyer loses the right to
declare the contract avoided if he does not do so within
a reasonable time after the expiration of that additional
pericd.

10. Since the buyer does not lose his right to declare
the contract avoided under article {(30) (2) until all
the goods have been delivered, under this provision all
the instalments in an instalment confract must be de-
livered before the buyer loses the right to declare the
contract avoided. However, under article 48 (1} the
buyer’s right to declare the contract avoided in respect
of future instalments must be exercised “within a rea-
sonable time" after that failure to perform by the seller
which justifies the declaration of avoidance.

11, In addition to article 30 (2}, several other
articles provide for the loss or suspension of the right
to declare the contract avoided.

12.  Article 52 (1) provides that “the buyer loses
his right to declare the contract avoided ... where it

45 However, see article 32 (2) and the commeniary thereon.
48 See article 22.

N
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is impossible for him to return the goods substantially
in the condition in which he received them” unless the

impossibility is excused for one of the three reasons

listed in article 52 (2).

13. Article 23 provides that a buyer loses his right
to rely on a lack of conformity of the goods, including
the right to avoid the contract, if he does not give the
seller notice thereof within a reasonable time after he
has discovered the lack of conformity or ought to have
discovered it and at the latest within a period of two
years from the date on which the goods were actually
handed over to the buyer,

14, If the buyer has requested the seller to perform
his obligations pursuant to article 28, the buyer may
not resort to the remedies for breach, including a
declaration of avoidance under article 30 until the ex-
piration of the period fixed by the buyer unless within
that period the sefler has declared that he will not
comply with the request,

15. Similarly, if it is the seller who wishes to cure
any defect after the delivery date, the buyer’s right to
avoid the contract may be suspended for the period of
time 4i1ndicated by the seller as necessary to effect the
cure.

Right to avoid prior to the date of delivery

16. For the buyer's right to avoid the contract prior
to the contract date of delivery, see articles 47 (3),
48, 49 and the commentaries thereon.

Effects of avoidance

17. The effects of avoidance are described in ar-
ticles 51 to 54. The most significant consequence of
avoidance for the buyer is that he is no longer obligated
to take delivery and pay for the goods, However, avoid-
ance of the contract does not terminate either the seller’s
obligation to pay any damages caused by his failure
to perform or any provisions in the contract for the
settlement of disputes.*® Such a provision was important
because in many legal systems avoidance of the contract
eliminates alfl rights and obligations which arose out of
the existence of the comtract, In such a view once &
contract has been avoided, there can be no claim for
damages for its breach and contract clauses relating to
the settlement of disputes, including provisions for ar-
bitration and clauses specifying “penalties” or “liqui-
dated damages” for breach, terminate with the rest of
the contract.

Avrticle 31

If the goods do not conform with the contract and
whether or not the price has already been paid, the
buyer may declare the price to be reduced in the same
proportion as the value of the goods at the time of the
conclusion of the contract has been diminished because
of the non-conformity.

PRIOR UNIFORM LAW
ULIS, article 46.

Commentary

1. Article 31 states the conditions under which the
buyer can declare the price to be reduced where the
goods do not conform with the contract.

47 See para. (7} to the commentary on article 29,
18 At 51 (1).

2. The remedy of reduction of the price must not
be confused with the remedy of damages. Although the
two remedies lead to the same result in some situations,

they are two distinet remedies to be used at the buyer’s
choice,

3. The remedy of reduction of the price is in effect
a partial avoidance of the contract. The price may bz
reduced for any non-conformity of the goods, whether
the non-conformity be of quantity or quality. Moreover,
the price can be reduced by the buyer even though he
has already paid the price, Article 31 does not depend
on the buyer’s ability to withhold future sums due.

4. The fact that the remedy of reduction of the
price is in effect a partial avoidance of the contract
leads to two important consequences. First, even if
the seller is excused from paying damages for his failure
to perform the contract by wirtue of article 50, the
buyer may still reduce the price if the goods do not
conform with the confract. Second, similar to that which
prevails in respect of avoidance, the amount of monetary
relief which is granted the buyer is measured in terms
of the contract price which need not be paid {or which
can be recovered from the seller if already patd), and
not in terms of monetary loss which has been caused
to the buyer.

5. 'This basis for calculation is obvious if the seller’s
non-performance consists of the delivery of less than
the agreed upon quantity. These aspects of the rule can
be illustrated by the following examples:

Example 314: Seller contracted to deliver 10 tons
of No. 1 corn at the market price of $200 a ton for a
total of $2,000, Seller delivered only 2 tons. Since such
an extensive short delivery constituted a fundamental
breach, Buyer avoided the contract, took none of the
corn and was not obligated to pay the purchase price,

Example 31B: Under the same contract as in ex-
ample 31A, Seller delivered 9 tons. Buyer accepted
the 9 tons and reduced the price by 10 per cent, paying
$1,800.

6. The calculation is the same if the non-conformity
of the goods delivered relates to their qua]igr rather
than to their quantity, This can be illustrated by the
following example:

Example 31C: Under the same contract as in ex-
ample 314, Seller delivered 10 tons of No. 3 corn
instead of 10 tons of No. 1 corn as required. At the
time of contracting the market price for No. 3 comn
was $150 a ton. If the delivery of No. 3 corn in place
of No. 1 corn constituted a fundamental breach of the
contract, Buyer could avoid the contract and not pay
the contract price. If the delivery of No, 3 corn did
not constitute a fundamental breach or if Buyer did
not choose to avoid the contract, Buyer could declare
the reduction of the price from $2,000 to $1,500.

7. Although the principle is simple to apply in a
case where, as in example 31C, the non-conformity as
1o quality is such that the goods delivered have a de-
finite market price which is different from that for the
goods which should have been delivered under the con-
tract, it is more difficult to apply to other types of
pon-conformity as to quality. ¥or instance:

Example 31D: Seller contracted to furnish decogative
wall panels of a certain design for use by Buyer in an
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office building being constructed by Buyer. The wall
panels delivered by Seller were of a less attractive
design than those ordered. Buyer has the right to “de-
clare the price.., reduced in the same proportion as
the value of the goods at the time of conclusion of the
confract diminished because of the non-conformity”,

8. In example 31D there may be no easy means of
determining the extent to which the value of the goods
was diminished because of the non-conformity, but that
does not affect the principle. It should be noted that
it is the buyer who makes the determination of the
amount by which the price is reduced. However, if
the seller disputes the calculation, the matter can finally
be settled only by a court or an arbitration tribunal.

9. It should alsc be noted that the calculation is
based on the extent to which the value of the goods
“at the time of the conclusion of the contract” has been
diminished, The calculation of the reduction of the
price does not take into consideration events which oc-
curred after this time as does the calculation of damages
under articles 55 to 60. In the case envisaged in example
31D this would normally cause no difficulties because
the extent of lost value would probably have been the
same at the time of the conclusion of the contract and
at the fime of the non-conforming delivery. However,
if there has been a price change in the goods between
the time of the conclusion of the contract and the time
of the non-conforming delivery, different results are
achieved if the buyer declares the price reduced under
this article rather than if the buyer claims damages.
These differences are illustrated by the following ex-
amples:

Example 31E: The facts are the same as in example
31C. Seller contracted to deliver 10 tons of No. I comn
at the market price of $200 a ton for a total of $2,000.
Seller delivered 10 tons of No. 3 corn. At the time
of contracting the market price for No. 3 corn was $150
a ton. Therefore, if Buyer declared a reduction of the
price, the price would be $1,500. Buyer would in effect
have received monetary relief of $500.

However, if the market price had fallen in half by
the time of delivery of the non-conforming goods so
that No. 1 corn sold for $100 a ton and No. 3 corn
sold for $75 a ton, Buyer's damages under article 55
would have been only $25 a ton or $250. In this case
it would be more advantageous to Buyer to reduce the
price under article 31 than to claim damages under
article 55.

Example 31F: If the reverse were to happen so that
at the time of delivery of the non~conforming goods the
market price of No. 1 corn had doubled to $400 a
ton and that of No. 3 corn to $300 a ton, Buyer’s
damages under article 55 would be $100 a ton or
$1,000. In this case it would be more advantageous to
Buyer to claim damages under article 55 than to reduce
the price under article 31. However, article 26 (2)
makes it clear that the Buyer could reduce the price
under article 31 and recover the additional loss by
means of a claim for damages.

10. It should be noted that the results in examples
31E and 31F are caused by the fact that the remedy
of reducing the price acts as a partial avoidance of the
contract. The same result occurs in even greater degree

if the buyer totally avoids the contract as is illustrated
in the following example:

Example 31G: In example 31E it was shown that if
the market price for No, 1 corn had dropped in haif
from $200 a ton to $100 a ton and the price of No, 3
corn had dro;iﬁed from $150 a ton to $75 a ton, Buyer
could refain the No. 3 corn and either receive $250
in damages or reduce the price by $500, ¥f the delivery
of Ne. 3 corn in place of No, 1 corn amounted to a
fundamental breach of contract and Buyer avoided the
contract pursuant to article 31 (4), he could purchase
in replacement 10 tons of No. 1 corn for $1,000, i.e.,
for an amount $1,000 less than the contract price, or
purchase No. 3 corn for $750, i.e., for $1,250 less than
the contract price,

11, Except for example 31D, ail of the examples
above have assumed a fungible commeodity for which
substitute goods were freely available thereby making it
feasible for the buyer to aveid the contract, providing
a ready market price as a means of measuring damages,
and precluding any additional damages by way of lost
profits or otherwise. If there is not such a ready market
for the goods, the problems of evaluation are more
difficult and the possibility of additional damages is
greater. These factors do not change the means by
which article 31 works but they may change the relative

advantage to the buyer of one remedy rather than
another.

12. Article 26 {2) mekes it clear that the buyer can
claim damages in addition to declaring the reduction of
the price in those cases where, as in example 31F,
reducing the price does not give as much monetary relief
as would an action for damages.

Article 32

(1) If the seller delivers only a part of the goods
or if only a part of the goods delivered is in conformity
with the contract, the provisions of articles 27 to 31
apply in respect of the part which is missing or which
does not conform.

(2} The buyer may declare the contract avoided in
its entirety only if the failure to make delivery com-
pletely and in conformity with the contract amounts to
a fundamental breach of the contract.

PRIOR UNIFORM LAW
ULIS, article 45,
Commentary

1. Article 32 states the buyer’s remedies when the
seller fails to perform only a part of his obligations.

Remedies in respect of the non-conforming part,
paragraph (1}

2. Paragraph (1) provides that if the seller has
fatled to perform only a part of his obligations under
the contract by delivering only a part of the goods or
by delivering some goods which do not conform to
the contract, the provisions of articles 27 to 31 apply
in respect of the quantity which is missing or which does
not conform to the contract, In effect, this paragraph
provides that the buyer can avoid a part of the contract
under article 30 if the non-conformity amounts o a
fundamental breach as to the part of the goods in
question or if, after buyer’s request pursuant to ar-
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ticle 28 that seller perform the coniract by delivering
the missing quantity or substitute goods, the selier has
not delivereg the goods within the additional period of
time fixed by the buyer. This rule was necessary because
in some legal systems a party cannot avoid only a part
of the confract. In those legal systems the conditions
for determining whether the contract can be avoided at
all must be determined by reference to the entire con-
tract, However, under article 32 (1) it is clear that
under this convention the buyer is able to aveid a part
of the contract if the criteria for avoidance are met as
to that part.

Remedies in respect of the entire contract, para-

graph (2}

3. Paragraph (2) provides that the buyer may avoid
the entire contract “only if the failure to make delivery
compiletely and in conformity with the contract amounts
to a fundamental breach of the [entire] contract”. Al-
though this provision reiterates the rule which would
otherwise be applied under article 30 (1) (a), it is
useful that it be made clear.

4. ‘The use of the word “only” in article 32 (2)
also has the effect of negating the implication which
might have been thought to flow from article 30 (1)
(b} that the entire contract could be avoided on the
grounds that the seller failed to deliver a part-of the
goods within the additional period of time fixed by
the buyer in accordance with article 28 even though
such failure to deliver did not in itself amount to a
fundamental breach of the entire contract.

Article 33

(1) If the seller delivers the goods before the date
fized, the buyer may take delivery or refuse to take
delivery.

(2) If the seller delivers a quantity of goods greater
than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess

uantity. If the buyer takes delivery of all or part of
the excess guantity, he must pay for it at the contract
rate,

PRIOR UNIFORM LAW
ULIS, articles 29 and 47.
Commentary

1. Article 33 deals with two situations where the
buyer may refuse to take delivery of goods which have
been placed at his disposal,

Early delivery, paragraph (1}

2. Article 33 {1) deals with the situation where
the goods have been delivered to the buyer before the
delivery date fixed. If the buyer were forced to accept
these goods, it might cause him inconvenience and ex-
pense in storing them longer than anticipated. Further-
more, if the contract links the day payment is due to
the day delivery is made, early delivery will force early
payment with consequent interest expense. Therefore,
the buyer is given the choice of taking delivery of the
goods or refusing to take delivery of them when the
seller delivers them prior to the delivery date.

3. The buyer's right to take delivery or to refuse
to take delivery is exercisable upon the fact of early
delivery. It does not depend on whether early delivery
causes the buyer extra expease or inconvenience.

4. However, where the buyer does refuse to take
delivery of the goods under article 33 (1), according
to article 61 (2) he will still be bound to take possession
of them on behalf of the selier if the following four
conditions are met: (1) the goods have been placed at
his disposai at their place of destination, (2) he can
take possession without payment of the price, e.g., the
confract of sale does not require payment in order for
the buyer to take ajp(:)ssession of the documents covering
the goods, (3) taking possession would not cause the
buyer unreasonable inconvenience or unreasonable ex-
pense, and (4} neither the seller nor a person authorized
to take possession of the goods on his behalf is present
at the destination of the goods,

5. If the buyer refuses to take the early delivery,
the seller is obligated to redeliver the goods at the time
for delivery under the contract.

6. I the buyer does take early delivery of the goods,
he may claim from the seller for any damages he may
have suffered unless, under the circumstances, the ac-
ceptance of early delivery amounts to a modification
of the contract,*®

Excess quantity, paragraph (2)

7. Article 32 (2) deals with the situation where an

excess quantity of goods has been delivered to the
buyer.

8. Unless there are other reasons which justify the
buyer's refusal to take delivery, the buyer must accept
at least the quantity specified in the contract, In respect
of the excess amount, the buyer may either refuse to
take defivery or he may take delivery of some or ail
of it, If the buyer refuses to take delivery of the excess
quantity, the seller is liable for any damages suffered
by the ‘Emyer. If the buyer takes delivery of some or
ail of the excess quantity he must pay for it at the
contract rate,

S. If it is not feasible for the buyer to reject only
the excess amount, as where the selier tenders a single
bill of lading covering the tota] shipment in exchange
for payment for the entire shipment, the buyer may
avoid the contract if the delivery of such an excess
quantity constitutes a fundamental breach. If the de-
livery of the excess gquantity does not constitute a funda-
mental breach or if for commercial reasons the buyer
is impelled to take delivery of the shipment, he may
claim any damages he has suffered as a result.

CHAPTER IV, OBLIGATIONS OF THE BUYER

Ariicle 34

The buyer must pay the price for the goods and take
delivery of them as required by the contract and this
Convention.

PRIOR UNIFORM LAW
ULIS, article 56.
Commentary

Article 34 states the principal obligations of the buyer
and introduces chapter IV of the convention. The prin-
cipal obligations of the buyer are to pay the price for

4% Article 33 (1) does not refer to the buyer's right to seek
damages. However, the buyer's right to damages is a gencral
right under article 26 (1) (&).
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the goods and to take delivery of them, The buyer must
carry out his obligations “as required by the contract
and this Convention”. Since article 5 of the convention
permits the parties to exclude its application or to
derogate from or vary the effect of any of its provisions,
it follows that in cases of conflict between the contract
and the convention the buyer must fulfil his obligations
as required by the contract.

SECTION 1. PAYMENT OF THE PRICE

Article 35

The buyer must take the necessary steps to enable
the price to be paid or to procure the issuance of docu-
ments assuring payment, such as a letter of credit or a
banker’s guarantee.

PRIOR UNIFORM LAW
ULIS, article 69.
Commentary

1. Article 35 sets forth the obligation of the buyer
to take the steps which are necessary to enable the
price to be paid or {0 procure the issuance of documents
which will assure payment,

2. BEven if the buver is to make direct payment to
the seller, it may be necessary for him to take several
preliminary steps to effect such payment. For example,
he may need to procure the necessary foreign carrency
or obtain official authorization to remit the currency
abroad. Article 35 provides that in such cases the buyer
must take the necessary steps.

3. Similarly, if the contract provides that payment
is to be made or guaranteed by an intermediary such as
a bank, article 35 requires the buyer to “take the neces-
sary steps” to procure the documents assuring payment,
such as a letter of credit or a banker’s guarantee,

4. The buyer’s obligation under article 35 is limited
to “tak[ing] steps”. He does not undertake to pay the
price or to procure the issuance of documents assuring
payment if, for example, the Government refuses to
make available the necessary foreign exchange. Of
course, the buyer is obligated to take all the appropriate
measures to persuade the Government to make the
funds available and cannot rely on a refusal by the
Government unless those measures have been taken,

Article 36%

When a contract has been concluded but does not
state the price or expressly or impliedly make provision
for the determination of the price of the goods, the
buyer must pay the price generally charged by the
seller at the time of the conclusion of the contract. I no
such price is ascertainable, the buyer must pay the
price generally prevailing at the aforesaid time for such
goods sold under comparable circumstances.

PRIOR UNIFORM LAW

ULIS, article 57.
Commentary

1. Article 36 provides a means for the determina-
tion of the price when a contract has been concluded

- *The Union of Soviet Socialist Republics e¢xpressed a res-
ervation in respect of this article,

which does not state a price or expressly or impliedly
make provision for its determination.

2. It may happen that the parties do not state the
price in their agreement, The buyer may order from &
catalogue expecting to pay the seller’s current price.
Or, if the goods are to be delivered at some time in
the future and prices are unstable, the parties may
anticipate that the buyer will pay the price current at
the time of delivery. There is little difficulty if the agree-
ment between the parties refers to a means of deter-
ouning the price, such as by reference to the seller's
price list, to market quotations, or to the like, This arti-
cle provides the rule for the determination of the price
if the parties have neither stated the price nor expressly

or impliedly provided for the means for its determi-
nation.

Formation and validity of the contract

3. Even though article 36 provides a means for the
determination of the price, the absence of an explicit
or implicit price term in the contract may indicate that
the parties had not completed the process of negotiation.
The court or arbitration tribunal must determine in
each case whether the absence of 2 price or of an
express or implied means of determining the price in-
dicates that the parties had not yet reached agreement
on the existence of a contract.

4. Neither article 36 nor any other provision of this
convention governs the guestion whether a contract is
valid if the price is neither determined nor determinable
from the terms of the contract itself, This is a matter
left to the applicable national law.

5. Article 36 can be applied to determine the price
only if the applicable national law recognizes the exis-
tence and validity of the contract.b®

Determination of the price

6. In accordance with article 8, the parties are
bound by any practices which they have established be-
tween themselves. Therefore, if there have been prior
dealings between the parties which have established a
practice in regard to the price, that practice would be
determinant.

7. In the absence of such n practice between the
parties, the price is that “generally charged by the
seller at the time of the conclusion of the contract”.
Since a seller may charge several different prices to
different purchasers or for sales of different quantities
or under different conditions, the relevant price would
be that charged under comparable circumstances.

8. If there is no price generally charged by the
selier for the sale of goods of the type in question,
“the buyer must pay the price generally prevailing at
the {time of the conclusion of the contract] for such
goods sold under comparable circumstances”,

9. Article 36 applies only if there is a price either
“generally charged by the seller” or *“ generally prevail-
ing .., for such goods”. If no such price exists, this
article offers no formula for creating a “reasonable
price”,

B% Article 7 specifies that this convention is not concerned
with the formation of the contract or with its validity.
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Time of calculation of price

10, The price to be determined by the application
of article 36 is that charged at the time of the conclusion
of the contract, It is the price which would presumably
have been agreed upon by the parties at that time of
contracting if they had agreed upon a price at that
time,

11. However, this does not preciude a court or arbi-
tration fribunal from applying the formula of article 36
to the prices current at the time of delivery if the court
or arbitration tribunal were to find that it was the in-
tention of the parties that the buyer was to pay the
price current af that time,

Article 37

If the price is fixed according to the weight of the
goods, in case of doubt it is to be determined by the
pet weight,

PRIGR UNIFORM LAW
ULIS, article 58,
Commentary

1. Article 37 provides that “if the price is fixed
according to the weight of the goods, in case of doubt
it is to be determined by the net weight”.

2. This is a rule of interpretation of the contract
which does not raise any questions, If the parties have
not expressly or impliedly stipulated otherwise, the
buyer does not pay for the weight of the packing ma-
terials,

Article 38

{1) The buyer must pay the price to the seHer at
the seller’s place of business. However, if payment is
to be made against the handing over of the goods or
of documents, the price must be paid at the place where
the handing over takes place.

(2) The seller must bear any increase in the ex-
penses incidental to payment which is caused by a
change in the place of business of the seller subsequent
to the conclusion of the contract,

PRIOR UNIFORM LAW
ULIS, article 59.
Commentary

1. Article 38 provides a rule for the place at which
payment of the price is to be made. Because of the
importance of the question, the contract will usuaily
contain specific provisions on the mode and place of
payment. If such provisions exist, they govern the rela-
tionship between the parties.®! If the contract does not
contain sach provision, article 38 provides the rules
to be applied.

2. i is important that the place of payment be
clearly established when the contract is for the inter-
national sale of goods. The existence of exchange con-
trols may make it particularly desirable for the buyer
to pay the price in his country whereas 1t may be of
equal nterest to the seller to be paid in his own country
or in a third country where he can freely use the pro-

ceeds of the sale.

81 Article 5.

3. This convention does not govern the extent to
which exchange control reguiations or other rules of
economic public order may modify the obligations of
the buyer to pay the seller at a particular time or place
or by a particular means. The buyer’s obligations to
take the steps which are necessary to enable the price
to be paid are set forth in article 35. The extent to
which the buyer who has fulfilled his obligations under
article 35 may be relieved of liability for damages for
his failure to pay as agreed because of exchange control
regulations or the like is governed by article 50.%2

Place of payment, paragraph (1)

4. Article 38 (1) provides that if the payment is
to be made against the handing over of the goods or
of documents, the payment must be made at the place
where the handing over takes place. This rule will be
applied most often in the case of a contract stipulation
for payment against documents.” The documents may
be handed over directly to the buyer, but they are often
handed over to a bank which represents the buyer in
the transaction. The “handing over” may take place
in either the buyer’s or the seller’s country or even in
a third country.

Example 384: The contract of sale between the
Seller in State X and the Buyer in State Y calied for
payment against documents. The documents were to be
handed over to the Buyer’s bank in State Z for the
account of Buyer. Under articie 38 (1) the Buyer must
pay the price at the Buyer's bank in State Z.

5. If the contract does not call for payment against
the handing over of the goods or documents and no
other provisions for the place of payment are stipulated
in the coniract, the buyer must pay the price at the
seller’s place of business. It should be noted that, ac-
cording to article 6 (a), if the seller has more than
one place of business, the place of business at which
payment must be made “is that which has the closest
relationship to the contract and its performance”,

Change of seller's place of business, paragraph (2)

6. 1If the seller changes his place of business at
which the buyer is to make payment subsequent to the
conclusion of the contract, the buyer must make pay-
ment at the seller’s new place of business, However,
any increase in expenses incidental to payment must
be borne by the seller.

Article 39*

(1) The buyer must pay the price when the seHer
places either the goods or a document controlling their
disposition at the buyer’s disposal in accordance with
the contract and this Convention. The seller may make
such payment a condition for handing over the goods
or document.

(2) If the contract involves carriage of the goods,
the seller may dispatch the goods on terms whereby the
goods, or documents controfling their disposition, will
not be handed over to the buyer at the place of destina-
tion except against payment of the price.

* Brazii and Japan reserved their position in tespect fo
article 39 {2). .

52 For the extent to which the seller may be relieved of
the duty to deliver the goods if the buyer does not pay as
agreed, see articles 39 (1), 45 and 47,

52 The documents referred to in article 38 (1) are those
which the selier is required to hand over by virtue of article 18,
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(3) The buyer is not required to pay the price
until he has had an opportunity to examine the goods,
unless the procedures for delivery or payment agreed

upon by the parties are inconsistent with such oppor-
tunity.

PRIOR UNIFORM LAW

ULIS, articles 71 and 72.
Commentary

1. Article 39 governs the time for the buyer's pay-
ment in relation to performance by the seller.

General rule, paragraph (1)

2. Article 39 (1) recognizes that, in the absence
of an agreement, the seller is not required to extend
credit to the buyer. Therefore, the general rule stated
in paragraph (1} is that the buyer is required to pay
the price at the time the seller makes the goods avail-
able to the buyer, by placing either the goods or a
decument controlling their disposition at the buyer’s
disposal, If the buyer does not pay at that time, the
seller may refuse to hand over the goods or document,

Where the contract involves carriage of the goods,
paragraph {2}

3. Paragraph {2} states a specific rule in implemen-
tation of paragraph (1) where the contract of sale in-
volves carriage of the goods. In such a2 case “the seller
may dispatch the goods on terms whereby the goods, or
documents controlling their disposition, will not be
handed over to the buyer at the place of destination
except against payment of the price”. The goods may
be so dispatched unless there is a clause in the contract
pro;iding otherwise, in particular by providing for
credit,

Payment and examination of the goods, paragraph (3}

4, Paragraph (3) states the genmeral rule that the
buyer is not requited to pay the price unless he has
had an opportunity to examine the goods. It is the
seller’s obligation to provide a means for the buyer’s
examination prior to payment and handing over.

5. Where the contract of sale involves carriage of
the goods and the seller wishes to exercise his right
under article 39 (2) to ship the goods on terms whereby
neither the goods nor the documents will be handed
over to the buyer prior to payment, the selier must pre-
serve the buyer’s right to examine the goods. Since the
buyer normally examines the goods at the place of des-
tination,™ the seller may be required to make special
arrangements with the carricr to allow the buyer access
to the goods at the destination prior to the time the
goods or documents are handed over in order to allow
for the buyer's examination.

6. The buyer loses the right to examine the goods
prior to payment where “the procedures for delivery
or payment agreed upon by the parties are inconsistent
with such opportunity”. This convention does not set
forth which procedures for delivery or payment are
inconsistent with the buyer's right to examine the goods
prior to payment. However, the most common example
is the agreement that payment of the price is due against
the handing over of the documents controiling the dis-
position of the goods whether or not the goods have

54 Article 22 (2).

arrived. The quotation of the price on CIF terms con-
tains such an agreement.5s

7. 1t should be noted that since the buyer loses the
right to examine the goods prior to payment of the
price only if the procedures for payment or delivery
“agreed upon by the parties” are inconsistent with such
right, he does not lose his right to examine the goods
prior to payment where the contract provides that he
must pay the price against the handing over of the
documents after the arrival of the goods. Since pay-
ment is to take place after the arrival of the goods, the
procedure for payment and delivery are consistent with
the right of examination prior to payment. Similarly,
the buyer does not lose his right to examine the goods
prior to payment where the seller exercises his right
under article 39 (2) to dispatch the goods on terms
whereby the documents controlling the disposition. of
the goods will be handed over to the buyer only upon
the payment of the price.

8. The buyer’s right to examine the goods where
the contract of sale involves the carriage of the goods
is illustrated by the following examples:

Example 394: The contract of sale quoted the price
on CIF terms. Therefore, it was anticipated that pay-
ment would be made in the following manner, Seller
would draw a bill of exchange on Buyer for the amount
of the purchase price. Seller would forward the bili of
exchange accompanied by the bill of lading {along with
other documents emmerated in the contract) to a col-
lecting bank in the Buyer’s city. The contract provided
that the bill of lading (and other documents) would be
handed over to Buyer by the bank only vpon the pay-
ment of the bill of exchange. Since this agreed-upon
procedure for payment requires payment to be made
at the time the bill of exchange is presented, often at a
time the goods are still in transit, the means of payment
is inconsistent with the Bayer’s right to examine the
goods prior to payment. Therefore, Buyer did not have
such a right in this case.

Example 39B: The contract of sale was not on CIF
terms and made no other provision for the time or
lace.of payment. Therefore, pursuant to the authority
in article 39 (2) Seller took the same actions as in
example 39A, Seller drew a bill of exchange on Buyer
for the purchase price and forwarded it accompanied
by the bill of lading through his bank to a collecting
bank in the Buyer's city. Seller gave the collecting bank
instructions that it should not hand over the bill of
lading to Buyer until Buyer had paid the bill of ex-
change.

In this example the means of payment, though au-
thorized by articles 39 (2), was not “agreed upon by
the parties”. Therefore, Buyer does not lose his right
to examine the goods prior to paying the price, ie,
prior to paying the bill of exchange. It is the Sciler’s
obligation to assure the Buyer of the possibility of ex-
amination prior to payment,

Example 39C: The contract of sale provided for pay-
ment of the price on presentation of the documents at
the point of arrival of the goods but only after the ar-

55 Tncoterms 1953, CIF, provides that the buyer must “ac-
cept the documents when tendered by the seller, if they are
jn conformity with the coniract of sale, and pay the price as
provided in the conmtract”. :
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rival of the goods. In this case the procedures for deliv-
ery and payment expressly stipulated by the parties are
ntot inconsistent with the right of the Buyer to examine
the goods prior to payment even though the price was
to be paid against the presentation of the documents,

Article 40

The buyer must pay the price on the date fixed ot
determinable by the comtract or this Convention with-
out the need for any formalities.

PRIOR UNIFORM LAW
ULIS, article 60.
Commentary

Article 40 provides that the buyer is required to pay
the price on the date fixed or determinable by the con-
tract or this convention without the need for any for-
malities. This rule is intended to deny the applicability
of the rule in some national legal systems which states
that in order for the payment to become due, the seller
must make a formal demand for it from the buyver, A
date for payment established by uvsage or by arti-
cle 39 (1)® has the same result as a date for payment
established by agreement of the parties.

SECTION II. TAKING DELIVERY

Article 41
The buyer’s obligation to teke delivery consists:

(a) In doing all the acts which could reasonably
be expected of him in order to enable the seller to make
delivery, and

(b) In taking over the goods.

PRIOR UNIFORM LAW
ULIS, article 65,
Commentary

1. Article 41 describes the second obligation of the
buyer set out in article 34, ie., to take delivery of the
goods.

2. The buyer’s obligation to take delivery consists
of two elements, The first element is that he must do
“all the acts which could reasonably be expected of
him in order to enable the seller to make delivery”.
For example, if under the contract of sale the buyer
is to arrange for the carriage of the goods, he must
make the necessary contracts of carriage so as to permit
the seller to “[hand} the goods over to the first carrier
for transmission to the buyer”.5?

3.  The buyer’s obligation is Hmited to doing those
“acts which could reasonably be expected of him”. He
is not obliged “to do ali such acts as are necessary to
enable the seller to hand over the goods™, as was the
case under ULIS.

4. 'The second element of the buyer's obligation to
take delivery consists of his “taking over the goods™
This aspect of the obligation to take delivery is of mm-

portance where the contract calls for the seller to make .

delivery by placing the goods at the buyer's disposal

56 Articlte 8. .
67 Article 15 {a). Cf. article 16 {2).

at a particular place or at the seller’s place of business.’®
In such case the buyer must physically remove the goods
from that place®®

SECTION IIi, REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 42

(1) If the buyer fails to perform any of his obliga-
tions under the contract and this Convention, the seller
may:

(g} Ezxercise the rights provided in articles 43 to 46;
(b} Claim damages as provided in articles 55 to 59,

(2) ‘The seller is not deprived of any right he may
have to claim damages even though he exercises his
right to other remedies.

(3) If the seller resorts to a remedy for breach of
contract, the buyer is not entitled to apply to a court or
arbitral tribunal to grant him a period of grace.

PRIOR UNIFORM LAW

ULIS, articles 61 to 64, 66 to 68 and 70,
Commentary

1. Article 42 serves both as an index to the remedies
available to the sefler if the buyer fails to perform any
of his obligations under the contract and this convention
and as the source of the seller’s right to claitm dam-
ages. Article 42 is comparable to article 26 on the rem-
edies available to the buyer.

2. Article 42 (1) (a) provides that in case of the
buyer’s breach, the seller may “exercise the rights pro-
vided in articles 43 to 46", Although the provisions on
the remedies available to the seller in articles 43 to 46
are drafted in terms comparable to those available to
the buyer in articles 27 to 33, they are less complicated.
This is so because the buyer has only two principal
obligations, to pay the price and to take delivery of the
goods, whereas the seller’s obligations are more com-
piex, Therefore, the seller has no remedies comparable
to the following which are availabie to the buyer: reduc-
tion of the price because of non-conformity of the goods
(article 31), right to partially exercise his remedies in
the case of partial delivery of the goods {article 32),
right to refuse to take delivery iu case of delivery before
the date fixed or of an excess quantity of goods {arti-
cle 33).

3. Article 42 (1) (b) provides that the seiler may
“claim damages 2s provided in articles 55 to 59" “¥
the buyer fails to perform any of his obligations under
the contract of sale and this Convention”, In order to
claim damages it is not necessary to prove a lack of
good faith or the breach of an express promise, as is
true in some legal systems. Damages are available for
the Ioss resulting from any objective failure by the buyer
to fulfil his obligations. Articles 55 to 59, to which arti-
cle 42 (1) (b) refers, do not provide the substantive
conditions for the exercise of a claim for damages but

65 Article 15 {b) and (¢).

52 Cf, the buyer's obligation under article 61 {2) to take
possession on behalf of the seller of goods which have been
dispatched to and have been put at the disposal of the buyer
at the place of destination and of which the buyer has ex-
ercised his right to reject.
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the rules for the calculation of the amount of damages.
In particular, article 58 gives a minimum measure of
damages where the breach of contract consists of delay
in the payment of the price.

4. A number of important advantages flow from
the adoption of a single consolidated set of remedial

provisions for breach of comtract by the buyer. First,

all the buyer’s obligations are brought together in one
place without confusions generated by the complexities
of repetitive remedial provisions. This makes it easier
to understand the rules on what the buyer must do,
which are the provisions of prime interest to merchants.
Second, problems of classification are reduced with a
single set of remedies. Third, the need for complex
cross-referencing is lessened.

5. Paragraph (2) provides that a party who has
resorted to any remedy available to him under the con-
tract or this convention is not thereby deprived of the
right dto claim any damages which he may have in-
Curreg.

6. Paragraph (3) states that the national provi-
sions of law which provide for applications to courts or
arbitral tribunals for periods of grace are not to be ap-
plied. Such a provision seems desirable in international
commerce,

Article 43%

The seller may require the buyer to pay the price,
take delivery or perform any of his other obligations, un-
less the seller has resorted to a remedy which is incon-
sistent with such requirernent.

PRIOR UNIFORM LAW
ULIS, articles 61, 62 paragraph 1, 70 paragraph 2.
Commentary

1.  Article 43 describes the seller’s right to require
the buyer to perform his obligations under the contract
and this convention,

Failure to pay the price, paragraph {1}

2. 'This article recognizes that the seller’s primary
concern is that the buyer pay the price at the time it
1s due. If the buyer does not do so, this article authorizes
the seller to require the buyer to pay the price.

3. The seller can act to recover the purchase price
under article 43 where the buyer has refused to pay it,
although it is unlikely that the seller will sue for the
price uniess either the buyer has taken delivery of the
goods or the goods have been damaged or destroyed
after the risk of loss has passed to the buyer.®® So long
as the seller either has not yet delivered the goods® or,
having delivered the goods by handing them over to the
first carrier,% the seller has dispatched them to the buyer
on terms whereby neither the goods nor the documents
controiling their disposition would be handed over to
the buyer unless payment was made,’ the seller would
normaf,iy refuse delivery, keep the goods and sue for

* The United States reserved s position in respect to this
article.

06 Articie 64. .

61 The means by which the selfer delivers the goods are
set forth in article 135.

82 Anticle 15 (a}.

82 Article 39 (2).

damages® or resell the goods and sue for the difference

between the contract price and that obtained by the
resale,95

Failure to perform other obligations

4. Article 43 goes on to authorize the seller to re-
quire the buyer “to take delivery or to perform any of
his other obligations™ 8¢

5. Insome cases the selier may be authorized or re-
quired {o substitute his own performance for that which
the buyer has failed to do. Article 46 provides that
in a sale by specification, if the buyer fails to make the
specifications required on the date requested or within
a reasonable time after receipt of a request from the
seiler, the- seller may make the specifications himself.
Similarly, if the buyer is required by the contract to
name a vessel on which the goods are to be shipped
and fails to do so by the appropriate time, article 59,
which requires the party who relies on a breach of con-
tract to mitigate the losses, may authorize the seiler to
name the vessel so as to minimize the buyer’s losses.

6. The style in which article 43 in particular and
section I1I on the buyer's remedies in general is drafted
should be roted, That style conforms to the view held
in many legal systems that a legislative text on the law
of sales governs the rights and obligations between the
parties and does not consist of directives addressed to
a tribunal. In other legal systems the remedies available
to one party on the other party’s failure to perform are
stated in terms of the injured party’s right to the judge-
ment of a court granting the required relief.8? However,
the two different styles of legislative drafting are in-
tended to achieve the same result, Therefore, when ar-
ticle 43 provides that the “seller may require the buyer
to pay the price, take delivery or perform any of his
other obligations”, it anticipates that, if the buyer does
not perform, a court will order such performance and
will enforce that order by the means available to it
under its procedural law.

7. Although the seller has a right to the assistance
of a court or arbitral tribunal to enforce the buyer's
obligations to pay the price, take delivery and perform
any of his other obligations, article 12 limits that right
to a certain degree. It the court could not give a judge-
ment for specific performance under its own law in
respect of similar contracts of sale not governed by this
corvention, it is not required to enter such a judgement
in 2 case arising under this convention even though the
seller had a right to require the buyer’s performance
under article 43. However, if the court could give such
2 judgement under jts own law, it would be required to
do so if the criteria of article 43 are met.

8. The seller can require performance under this
article and aiso sue for his damages. In particular, where
the buyer's non-performance of one of his obligations
consists in the delay in the payment of the price, the
seller’s damages would equal at ieast the interest calcu-
lated in accordance with article 56.

84 Articles 42 (1) (b}, 55 and 57.

55 Article 56, .

#8 The obligation to “take delivery” is specifically men-
tioned because it is the second of the two obligations of the
buyver set forth in article 34, The definition of taking delivery

is found in article 41,
67 See foot-note 1 to paragraph 7 of the commentary on

article 27 for examples of this legislative drafiing style.
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Inconsistent acts by the seller

9. Article 43 also provides that in order for the
seller to exercise the right to require performance of
the contract he must not have acted inconsistently with
that right e.g. by avoiding the contract under article 45.

Article 44

_ The seller may request performance within an addi-
tional period of time of reasonable length. In such a
case, the seller cannot during such period resort to any
remedy for breach of contract, unless the buyer has
declared that he will not comply with the request.

PRIOR UNIFORM LAW
UL1S, article 66, paragraph 2.
Commentary

1. Article 44 states the right of the seller to request
the buyer to perform the cortract within an additional
period of time of reasonable length and specifies one
of the consequences of such a request.

2. Article 44 is a companion to article 43 which
states the right of the seller to require performance of
the contract by the buyer and which anticipates the
aid of a court or arbitration tribunal in enforcing that
right. If the buyer delays performing the contract, the
use of judicial procedures for enforcement may not
seem feasible or may require more time than the seller
can afford to wait. This may be particularly the case if
the buyer’s failure to perform consists of delay in pro-
caring the issuance of documents assuring payment,
such as a letter of credit or a banker’s guarantee, or of
securing the permission to import the goods or pay
for them in restricted foreign exchange. It may be to
the seller’s advantage to avoid the contract and make 2
substitute sale to a different purchaser. However, at that
time it may not be certain that the buyer’s delay con-
stitutes a fundamental breach of contract justifying the
avoidance of the contract under article 45 (1) (a).

3. In order to remedy this difficulty, article 44 au-
thorizes the seller to “request performance [by the
buyer}] within an additional period of time of reason-
able length”. If the buyer does not pay the price or take
delivery of the goods, as the case may be, within that
additional period of time or dectares that he will not
comply with the request, the sefler may avoid the con-
tract under article 45 (1) {b).

4. However, in order to protect the buyer who may
be preparing to perform the contract as requested by
the seller, perhaps at considerable expense, during the
additional period of time the seller cannot resort to
any remedy for breach of contract, uniess the buyer
has declared that he will not comply with the request,
Once the additional period of time has expired without
performance by the buyer, the seller may not only avoid
the contract under article 45 (1) (b} but may resort
to any other remedy he may have.

Article 45*
(1) The seller may declare the contract avoided:

(a) 1If the failure by the buyer to perform any of
his obligations under the contract and this Convention
amounts to a fundamental breach of contract; or

* Brazil expressed a reservation in respect of article 45 (2).

(b} If the buyer has been requested under arti-
cle 44 to pay the price or to take delivery of the goods
and has not paid the price or taken delivery within the
additional period of time fixed by the seller in accord-
ance with that article or has declared that he will not
comply with the request,

(2) However, in cases where the buyer has paid
the price the seller loses his right to declare the contract
avoided if he kas not done so:

(a) 1In respect of late performance by the buyer,
before the seller has become aware that performance
has been rendered; or

(b) In respect of any breach other than late per-
formarice, within a reasonable time after the seller knew
or oughf fo have known of such breach or, if the seller
has requested the buyer to perform under article 44
within a reasonable time after the expiration of the
additional period of time or after the buyer has declared
that he wiil not comply with the request.

PRIOR UNIFORM LAW

ULIS, articles 61, paragraph 2, 62, 66, 70.
Commentary

1. Article 45 describes the seller’s right to declare
the contract avoided. The buyer’s right to declare the
contract avoided is described in article 30.

Declaration of avoidance

2. The contract is avoided as a result of the buyer's
breach only if “the selier ... declarefs] the contract
avoided”. This narrows the rule from that found in
articles 61 and 62 of ULIS which provided for an auto-
matic or ipso facto avoidance in certain circumstances
in addition to avoidance by declaration of the seller,
Automatic or ipso facte avoidance was deleted from
the remedial system in this convention because it led
to great uncertainty whether the contract was still in
force or whether it was ipso facto avoided. Under arti-
cle 45 of this convention the contract is still in force
unless the buyer has affirmatively declared it avoided.
Of course, uncertainty may still exist as to whether the
conditions had been met authorizing the buyer to de-
clare the contract avoided.

3. Article 10 (2) provides that *a declaration of
avoidance is effective only if notice is given to the other
party”. The consequences, which follow if a notice of
avoidance fails to arrive or fails to arrive in time or i
its contents have been inaccurately transmitted are gov-
erned by article 10 {3).

Fundamental breach, subparagraph (1} {a)}

4. The typical situation in which the seller may de-
clare the contract avoided is where the failure by the
buyer to perform any of his obligations amounts to a
fundamental breach. The concept of fundamental breach
is defined in article 9.

Buyer's delay in curing, subparagraph (1) {b}

5. Subparagraph (1) (b) allows the seller to avoid
the contract when the buyer fails to pay the price or
take delivery of the goods within the additional period
of time fixed by the seller in accordance with article 44
regardless of whether that failure to perform constituted
a fundamental breach of the contract.
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Suspension of right to avoid

6. If the seller has requested the buyer to perform
his obligations pursuant to article 44, the seller may
not regort to the remedies for breach of contract, in-
cluding a declaration of avoidance of the contract under
articie 45, until the expiration of the period fixed by
the seller unless the buyer has declared that he will not
comply with the request to perform.

Loss of right to avoid, paragraph (2)

7. Paragraph (2) provides the time-limits within
which the seller must declare the contract avoided or
€lse lose the right to do so. The seller does not lose his
right to declare the contract avoided so long as the total
price has not been paid.

8. If the fundamenta] breach on which the seller
relies to declare the contract avoided is the late per-
formance of an gobligation, once the price has been paid
paragraph (2) (ag) provides that the seller loses his
right to declare the contract avoided when he becomes
aware that the performance has been rendered. Because
the seller will most often intend to declare the contract
avoided because of the buyer’s failure to pay the price,
paragraph (2} (a) will normally take effect at the time
the selier becomes aware that the price has been paid.

9. On the other hand if the seller intends to avoid
the contract for any fundamental breach which does not
involve late performance by the buyer, paragraph (2) (b)
provides that the seller loses that right if the price has
been paid and the seller does not declare the contract
avoided within a reasonable time after he knew or ought
to have known of the breach.

10. Similarly, if the seller intends to declare the
contract avoided on the grounds that he requested per-
formance under article 44 and the buyer did not perform
within the additional period of time specified in the re-
quest, the seller Joses the right to declare the contract
avoided if the price has been paid and the seller has
not declared the contract avoided within a reasomable
time after the expiration of the additional time or within
a reasonahle time after the buyer has declared that he
will not comply with the request.

11. Since the seller does not lose his right to declare
the contract avoided under article 45 (2) until the total
price is paid, under this provision all the instalments in
an instalment contract must be paid before the seller
loses the right to declare the contract avoided. How-
ever, under article 48 (1) the seller’s right to declare
the contract avoided in respect of future instalments
must be exercised “within a reasonable time” after that
failure to perform by the buyer which justifies the dec-
laration of avoidance.

Right to avoid prior to the date for performance

12. For the seller’s right to avoid prior to the con-
tract date of performance, see articles 47 (3), 48 and 49
and the commentaries thereon.

Effects of avoidance

13. ‘The effects of avoidance by the seller are de-
scribed in articles 51 and 54. The most significant con-
sequence of avoidance for the seller is that he is no
fonger required to deliver the goods and he may claim
their return if they have already been delivered.

14, Avoidance of the contract does not terminate
cither the buyer’s obligation to pay any damages caused
by his failure to perform or any provisions in the con-
tract for the settlement of disputes.®® Such a provision
is important because in many legal systems avoidance
of the contract eliminates 2l rights and obligations
which arose out of the existence of the contract. In such
a view once a contract has been avoided, there can be
no claim for damages for its breach and contract clauses
relating to the settlement of disputes, which usually
means arbitration clauses, terminate with the rest of
the contract.

Article 46

(1} Ifunder the contract the buyer is to specify the
form, measurement or other features of the goods and
he fails to make such specification either on the date
expressly or impliedly agreed upon or within a reason-
able time after receipt of a request from the seller, the
seller may, without prejudice to any other rights he may
have, make the specification himself in accordance with
lalgly requirements of the buyer that may be known to

im.

(2) If the seller makes the specification himself, he
must inform the buyer of the details thereof and must
fix a reasonable time within which the buyer may sub-
mit a different specification, If the buyer fails to do so,
the specification made by the seller is binding,

PRIOR UNIFORM LAW
ULIS, article 67.
Cominentary

1. Article 46 describes the seller’s rights where the
buyer fails to specify some aspect or quality of the goods
ordered by the date on which he was obligated to do so.

2. It often occurs that the buyer wishes to contract
for the purchase of goods even though at that moment
he is as yet undecided about some feature of the goods
ordered. For example, on 1 April the buyer might order
1,000 pairs of shoes at a certain price for delivery on
or before 1 October, The contract might also state that
the buyer must specify the styles and sizes to the seller
before 1 September or it might state that the buyer has
the right, but not the obligation, to make the specifica-
tion. The seller may be a merchant who will assemble
the quantity to be delivered from inventory or he may
be a manufacturer who will, subsequent to the notifica-
tion, manufacture the goods according to the buyer's
specifications,

3. Even in those cases in which the buyer is obli-
gated to make the specification, he may fail to do so by
the date required, before 1 September in this example,
either through oversight or because he would now prefer
not to receive the 1,000 pairs of shoes. If he now desires
not to receive the shoes, it will usvally be because of
changes in business conditions which have reduced his
needed for the 1,000 pairs of shoes or because the price
has declined and he could buy them at a lower price
elsewhere,

Seller's remedies, paragraph (1)

4, Article 46 rejects any suggestion that the con-
tract is not complete until the buyer has notified the
seller of the specification or that the buyer’s notification

68 Article 51 (1).
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of the specification is a condition to seller’s right to
deliver the goods and demand payment of the price.

5. {\rticle 46 (1) authorizes the seller, at his choice,
to provide the specification himself or to exercise any
other rights he may have under the contract and this
convention for the buyer’s breach. Of course, the buyer’s
failure to make the specification would constitute a
breach of the contract only if the buyer was obligated
to do so, not if he was merely authorized to do so.

6. If the buyer’s failure to make the specification
cgnstituted a breach of contract, the seller could pursue
his remedies for that breach in place of or in addition
to making the specification himself under article 46.
Therefore, the seller could (1) sue for damages under
article 42 (1) (b), (2) if the buyer’s failure to make the
required specification amounted to a fundamental breach
of contract, avoid the contract under article 43 (1) (a)
and sue for any damages,®® or (3) request the buyer to
perform his obligation pursuant to article 44. If, pur-
suant to article 44 the seller requests the buyer to per-
form within an additional period of time of reasonable
length by making the specification and the buyer does
not do so within this additional time the seller could
avoid the contract under article 45 (1) (b) and sue for
any damages even if the buyer’s failure to make the
specification did not constitute a fundamental breach of
contract.

7. If the seller chooses to exercise his right to make
the specification himself pursuant to article 46 (1), he
may do so immediately upon the passage of the date
expressly or impliedly agreed upon in the contract as
the date by which the buyer would make the specifica-
tion. Alternatively, the seller may request the specifica-
tion from the buyer, in which case the seller must await
a reasonable time after the buyer has received the re-
quest from the seller before he can make the specifica-
tion himself.™

Notice to the buyer, paragraph (2)

8. The seller must inform the buyer of the details of
the specification which the seller has made pursuant
to paragraph (1). He must fix a reasonable period of
time during which the buyer may submit a different
specification. “If the buyer fails to do so, the specifica-
tion made by the seller is binding.”

CHAPTER V. PROVISIONS COMMON TO THE
OBLIGATIONS OF THE SELLER AND OF THE BUYER

ANTICIPATORY BREACH

Article 47*

(1) A party may suspend the performance of his
obligations if it is reasonable to do so because, after
the conclusion of the contract, a sericus deterioration
in the capacity to perform or creditworthiness of the
other party or his conduct is preparing to perform or
in actually performing the contract gives grounds to con-

SECTION 1.

* Brazil reserved its position in respect of article 47 ()
and Mexico reserved its position in respect of article 47 (3).

8 Aricle 51 (1) preserves the right to sue for damages
even though the contract has been avoided. . .

70 I should be noted that the request for specification here
is pursuant to article 46 {1} and not pursuant to articie 44
as discussed in para, 6 supra.

clude that the other party will not perform a substanti
part of his obligations. P ubstantial

{2) If the seller has already dispatched the goods
before the grounds described in paragraph (1) of this
article become evident, he may prevent the handing
over of the goods to the buyer even though the buyer
holds a document which entitles him to obtain them.
This paragraph relates only to the rights in the goods as
between the buyer and the secller.

(3) A party suspending performance whether be-
fore or after dispatch of the goods, must immediately
give notice to the other party thereof and must con-
tinue with performance if the other party provides ade-
quate assurance of his performance. If the other party
fails to provide such assurance within a reasonable time
after he has recetved the notice, the party who sus-
pended performance may avoid the contract.

PRIOR UNIFORM LAW

ULIS, article 73.
Commentary

1. Atticle 47 describes the extent to which a party
may suspend the performance of his obligations becanse
of the existence of reasonable grounds to conclude that
the other party will not perform a substantial part of
his obligations.

Right to suspend performance, paragraph (1)

2. Paragraph (1) provides that a party may sus-
pend the performance of his obligations if it is rea-
sonable to do so because after the conclusion of the
contract a serious deterioration of the other party’s
ability or willingness to perform “gives grounds to con-
clude that the other party will not perform a substantial
part of his obligations”. The deterioration in ability or
willingness must have taken place after the conclusion of
the contract. If at the time of the conclusion of the con-
tract a party’s ability or willingness to perform was al-
ready in doubt, the other party may not later rely on
that doubt as a basis for suspending the performance of
his own obligations under the contract. This is true
even though the other party learned of the circumstances
which lead to the doubts only after the conclusion of
the contract.™

3. The deterioration must have been in the other
party’s capacity to perform or in his creditworthiness
or must be manifested by his conduct in preparing to
perform or in actually performing the contract in ques-
tion. It is not enough that the other party’s performance
in respect of other contracts raises questions as to his
future performance in this contract. However, defec-
tive performance in other contracts might contribute to
a decision that his current conduct gave ‘‘reasonable”
grounds to conclude he will not perform a substantia]
part of his obligations in this contract. Moreover, the
buyer’s failure to pay his debts on other contracts may
indicate a serious deterioration of his creditworthiness.

4. The circumstances which justify suspension may

relate to general conditions so long as those general
conditions affect the other party’s ability to perform. For

71 There may be a remedy under the applicable national
law of contracts for a party who entered into a contract not
knowing relevant facts as to the other party's ability to per-
form.
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example, the outhreak of war or the imposition of an
export embargo may give reasonable grounds to con-
clude that the party from that country wili not be able
to perform his obligations,

5. It should be noted that there must be reascnable
grounds to conclude that he will not perform a sub-
stantial part of his obligations. There is no right to sus-
pend if the other party'’s performance is apt to be
deficient in less than a substantial way. A party who
suspends his performance without adeguate grounds to
conciude that the other party will not perform a sub-
stantial part of his obligations would himself be in
breach of the contract.

6. These rules are illustrated by the following ex-
amples:

Example 474 Buyer fell behind in his payments to
Seiler in respect of other contracts. Even though the
late payments were in respect of other contracts, such
late payments might indicate a serious deterioration in
Buyer’s creditworthiness authorizing Seller to suspend
performance.

Example 47B: Buyer contracted for precision parts
which he intended to use immediately upon delivery. He
discovered that, although there had been no deteriora-
tion in Seller’s ability to manufacture and deliver paris
of the quality required, defective deliveries were being
made to other buyers with similar needs. These facts
alone do not authorize Buyer to suspend his perfor-
mance. However, if the cause of Seller’s defective de-
liveries to other buyers was the result of using 2 raw
material from a particular source, Seller’s conduct in
preparing to use the raw material from the same source
would give Buyer reasonable grounds to conciude that
Selier would deliver defective goods to him also.

7. It should be noted that in certain circumstances
the form of the contract may preclude a party from
requiring adequate assurances of performance even
though the party has reasonable grounds to conclude
that the other party will not perform. For example, if
payment is to be made by means of a letter of credit,
the issuer of the credit is required to pay a draft drawn
on it if accompanied by the proper documents even
though the buyer has reasonable grounds to believe that
the goods are seriously defective. Similarly, it would
appear that where the buyer has assumed the risk of
payment before inspection of the goods, as in a con-
tract of sale on CIF or similar cash against documents
terms, that risk is not to be evaded by a demand for
assurance,

8. It the criteria discussed in paragraphs 2 to 4
above are met, the party “may suspend the performance
of his obligation”. A party who is authorized to suspend
performance is freed both from the obligation to render
performance to the other party and from the obligation
to prepare to perform.”™ He is not obligated to incur
additional expenses for which it is reasonable to assume
he will never be compensated.

9. If an obligation is suspended for a peried of
time and then reinstated pursuant to article 47 (3),
the date required for performance will be extended for

72 The conditions under which the party who is authorized
to suspend the performance of his obligations may avoid the
contract are discussed in paras. 13 and 14 infra.

the peried of the suspension. This principle is iHustrated
by the following examples:

E{cample 47C: Under the contract of sale, Seller was
required to deliver the goods on I July. Because of
reasonable doubts of Buyer's creditworthiness, on 15
May Seller suspended performance. On 2% May Buyer
provided adequate assurances that he would pay for
the goods. Seller must now deliver the goods by 15 July,

Stoppage in rransit, paragraph (2)

10. Paragraph (2} continues the policy of para-
graph (1) in favour of a seller who has already shipped
the goods. If the deterioration of the buyer’s credit-
worthiness gives the seller reasonable grounds to con-
clude that the buyer will not pay for the goods, the
seller has the right as against the buyer to order the
carrier not to hand over the goods to the buyer even
though the buyer holds a document which entities him
to obtain them, e.g., an ocean bill of lading, and even
if the goods were originally sold on terms granting the
buyer credit after receipt of the goods.

11. The seller loses his right to order the carrier
not to hand over the goods if the buyer has transferred
the document to a third party who has taken it for value
and in good faith,

12. Since this convention governs the rights in the
goods only between the buyer and the seller,”™ the ques-
tion whether the carrier must or is permitted to follow
the instructions of the seller where the buyer has a
document which entitles him to obtain them is governed
by the appropriate law of the form of transport in
question.?*

Notice, adequate assurances of performance, and
avoidance, paragraph (3)

13. Paragraph (3) provides that the party suspend-
ing performance pursuant to paragraph (1} or stopping
the goods in transit pursuant to paragraph (2) must im-
mediately notify the other party of that fact. The other
party can reinstate the first party’s obligation to con-
tinue performance by giving the first party adequate
assurance that he will perform. For such an assurance
to be “adequate”, it must be such as will give reasonable
security to the first party either that the other party
will perform in fact, or that the first party wiil be com-
pensated for all his losses from going forward with his
own performance. If such assurances are not forth-
coming within a reasonable period of time after receipt
of the notice, the fixst party may avoid the contract.

Example 47D: The contract of sale provided that
Buyer would pay for the goods 30 days after their ar-
rival at Buyer’s place of business. After the conclusion
of the contract Seller received information which gave
him reasonable grounds to doubt Buyer’s creditworthi-
ness. After he suspended performance and so notified
Buyer, Buyer offered either (1) a new payment term
so that he would pay against documents, or (2) a
letter of credit issued by a reputable bank, or (3) a
guarantee by a reputable bank or other such party that

73 Article 47 (2) expressly states that it relates only to
the rights in goods as between the buyer and the seller. This
reflects the genera} principles expressed in article 7.

74 The rules governing the carrier’s obligation to foliow the
consignor’s orders to withhold delivery from the consignee
differ between modes of transportation and between various
international conventions and national laws,
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it would pay if Buyer did not, or (4) a security interest
in sufficient goods owned by Buyer to assure Seller
of reimbursement, Since any one of these four alterna-
tives would probably give Seller adequate assurances of
being paid,?s Seller would be required to continue per-
formance.

Example 47E: The contract of sale called for the
delivery of precision parts for Buyer to use in assembling
a high technology machine. Seller’s failure to deliver
goods of the requisite quality on the delivery date would
cause great financial loss to Buyer, Although Buyer
could have the parts manufactured by other firms, it
would take a minimum of six months from the time
a contract was signed for any other firm to be able to
defiver substitute parts. The contract provided that
Buyer was to make periodic advance payments of the
purchase price during the period of time Seller was
manufacturing the goods.

When Buyer received information giving him reason-
able grounds to conclude that Seller would not be able
to deliver on time, Buyer notified Seller that he was
suspending any performance due the Seller. Seller gave
Buyer written assurances that he would deliver goods of
the contract quality on time and offered a bank guar-
antee for financial reimbursement of all payments made
under the contract if he failed to meet his obligations,

In this case Seller has not given adequate assurance
of performance. Seller’s statements that he would per-
form, unless accompanied by sufficient explanations of
the information which caused Buyer to conclude that
Seller would not deliver on time, were only a reiteration
of his contractual obligation, The offer of a bank guar-
antee of reimbursement of payments under the contract
was not an adequate assurance to a Buyer who needs
the goods at the contract date in order to meet his own
needs. Therefore, having failed to receive adequate as-
surances from Seller, Buyer can avoid the contract and
purchase the goods elsewhere.

14. Article 51 (1) preserves the right of a party
who avoids the contract pursuant to article 47 (3) to
claim any damages which may occur from the breach of
contract. For example, if the buyer in example 47E
purchased substitute goods elsewhere at 2 higher price,
he can recover the difference between his repurchase
price and the contract price.”™ If the assurances furn-
ished by the seller were in fact not adequate, these
damages can be recovered even though it turns out that
at the time performance was dve under the original
contract the seller could have performed.

Article 48

(1) 1f, in the case of a contract for delivery of
goods by instalments, the failure of ane party to perform
any of his obligations in respect of any instalment gives
the other party good reason to fear a fundamental
breach in respect of future instalments, he may declare
the contract avoided for the future, provided that he
does so within a reasonable time.

95 The offer of a security interest would be an adequate
assurance only if the national law in question allowed such
interests and provided a procedure on default which was
adequate to assure the creditor prompt reimbursement of his

claim.
76 Article 56 (1),

{2) A buyer, avoiding the contract in respect of
future deliveries, may also, provided that he does so at
the same time, declare the contract avoided in respect
of deliveries already made if, by reason of their inter-
dependence, deliveries already made could not be used

for the purpose contemplated by the parties in entering
the contract.

PRIOR UNIFORM LAW
ULIS, article 75.
Commentary

1. Article 48 describes the right to avoid the con-
tract in respect of past or future deliveries where the
contract calls for the delivery of goods by instalments.

2. The contract calis for the delivery by instalments
if it requires or authorizes the delivery of goods in
separate lots,

Failure to perform in respect of one instalment,
paragraph (1)

3. Paragraph (1) considers the situation where the
failure of one party to perform any of his obligations
under the contract in respect of any instalment gives
the other party good reason to fear a fundamental
breach in respect of future instalments. In such a case
he may declare the contract avoided for the future,
provided only that he declares the avoidance of the
future performance within a reasonable time of the
faifure to perform. It should be noted that article 48 (1)
permits the avoidance of the contract in respect of fu-
ture performance of an instalment contract without the
necessity of awaiting the possibility that the party in
breach will be able to provide adequate assurances of
future performance, as i1s required by article 47 (1) in
respect of most other contracts.™

4, Tt should be noted that the test of the right to
avoid under article 48 (1) is whether a failure to per-
form in respect of an instalment gives the other party
good reason to fear that there will be a fundamental
Breach in respect of future instalments, The test does
not look to the seriousness of the current breach. This
is of particular significance where a series of breaches,
none of which in itself is fundamental or would give
good reason to fear a future fundamental breach, taken
together does give good reason for such a fear.

Avoidance of past deliveries, paragraph (2)

5. In some contracts it will be the case that none of
the deliveries can be used for the purpose contemplated
by the parties to the contract unless all of the deliveries
can be so used. This would be true, for example, of
the sale of a large machine which is delivered mn seg-
ments to be assembled at the buyer's place. Therefore,
paragraph (2) provides that a buyer who avoids the
contract in respect of future deliveries, may also avoid
in respect of deliveries already made “if, by reason of
their interdependence, deliveries already made could
not be used for the purpose contemplated by the parties
in entering the contract”. The declaration of avoidance
of past deliveries must take place at the same time as
the declaration of avoidance of future deliveries.

17 For another situation in which 2 party can avoid the
contract as to future performance without awaiting the pos-
sibility of the provision of adequate assurances of performance,
see article 49.
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Avoidance in instalment contracts under other pro-
visions
_ 6. There are several fact situations in respect of
instalment contracts in which the right to avoid is gov-
erned by other provisions of this convention.

7. If the failure by one party in respect of an instal-
ment was 50 serious that it alone would constitute a
fundamental breach of the entire contract, whether or
not such failure gave good reason to fear any breach as
to future instalments, the other party could avoid the
entire contract under article 30 (1) (a) or 45 (1) (a),
as the case may be,

8. Similarly, under articles 30 (1) (a) and 32 the
buyer coutd avoid the contract as to a single instalment
if the performance of the seller in respect of that instal-
ment was such as to constitute a fundamental breach
as to that instalment even though the breach was neither
such as to constitute a fundamental breach of the entire
contract ttor one which gave good reason to fear a fun-
damental breach in respect of any future instalment.

Example 48A: The contract called for the delivery
of 1,000 tons of No. I grade corn in 10 separate instal-
ments, When the fifth instalment was delivered, it was
unfit for human consumption. Bven if in the context of
the entire contract one such delivery would not consti-
tute a fundamental breach of the entire contract and
even if this one defective delivety gave no reason to
anticipate any future defective deliveries, the buyer
could avoid the contract in respect of the fifth instalment
under articles 30 (1) (a) and 32.

Article 49

If prior to the date for performance of the contract
it is clear that one of the parties will commit a funda-
mental breach, the other party may declare the contract
avoided.

PRIOR UNIFORM LAW
ULIS, article 76.
Commentary

1. Article 49 provides for the special case where
prior to the date for performance it is clear that one of
the parties will commit a fundamental breach. In such
a case the other party may declare the contract avoided
immediately.

5. The future fundamental breach may be clear
either because of the words or actions of the party
which constitute a repudiation of the contract or be-
cause of an objective fact, such as the destruction of
the sefler’s plant by fire or the imposition of an em-
bargo or monetary controls which wilj render impossible
future performance.”™®

3. Article 49 should be contrasted with article 47,
Under article 47, where the existence of certain enu-
merated conditions “gives grounds to conclude that
Tone] party will not perform a substantial part of his
obligations”, the other party may suspend the perfor-
mance of his own obligations if it is reasonable to de
so. He must notify the first party of the suspension and

18 Even though the imposition of an embergo or monetary
controls which renders future performance impossible jus-
tifies the other party's avoidance of the contract under ar-
ticte 49, the non-performing party may be excused from
damages by virtue of article 350,

wait for a reasonable period of time for the possibility
that adequate assurances of performance will be pro-
vided. He may avoid the contract if such assurances
are not provided within that period,

4. The difference between the two articles rests on
the fact that under article 47 the party who acts to
protect himself against the other party’s future breach
need have only “grounds to conclude” that the other
party will breach, Under those circumstances it is neces-
sary that the other party be given the opportunity to
give adequate assurances that he will not breach the
contract, However, if it is clear that the other party
will commit a fundamental breach of the contract in
the future, there is no reason to require the procedure
envisaged by article 47,

5. A party who intends to declare the contract
avoided pursuant to article 49 should do so with
caution. If at the time performance was due no funda-
mental breach would have occurred in fact, the original
expectation was not “clear” and, since there was no
authorization to avoid the contract, the declaration of
avoidance would itself be void. Therefore, the party
who attempted to avoid would be in breach of the
contract for his own failure to perform. If there is any
doubt whether a fundamental breach of contract wil
occur, the party who intends to declare the contract
avoided should, if it is possible, proceed under ar-
ticle 47.7

6. Where it is in fact clear that a fundamental
breach of contract will occur, the duty to mitigate the
loss enunciated in article 59 may require the party who
will rely upon that breach to take measures to reduce
his loss, including loss of profit, resulting from the
breach, even prior to the contract date of performance.®

SECTION 1I.

Article 5%

(1) If a party has not performed one of his obliga-
tions, he is not liable in damages for such non-perfor-
mance if he proves that it was due to an impediment
which has occurred without fault on his part. For this
purpose there is deemed to be fault unless the non-
performing party proves that he could not reasonably
have been expected to take into account or to avoid
or to overcote the impediment,

(2) ¥ the non-performance of the seller is due to
non-performance by a subcontractor, the seller is ex-
empt from Hability only if he is exempt under the pro-
visions of paragraph (1) of this article and if the sub-
contractor would be so exempt if the provisions of that
paragraph were applied to him,

(3) The exemption provided by this article has
effect only for the period during which the impediment
existed.

(4) The non-performing party must nofify the
other party of the impediment and its effect on his
ability to perform. If he fails to do so within a reason-

EXEMPTIONS

* The United States and the United Kingdom of Great
Britain and Northern Ireland expressed reservations in re-
spect of article 50 (3). i .

7 Article 47 can be used only if the criteria discussed in
paras. 2 to 5 of the commentary on that article are met.

80 See para. 4 of the commentary on atticle 59 and exam-
pies 59A and 59B.
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able time after he knew or cught to have known of the
impediment, he is liable for the damage resulting from
this failure.

PRIOR UNIFORM LAW
ULIS, article 74,
Commentary

1. Article 50 governs the liability in damages of a
party who has not performed one of his obligations
where such non-performance was due (o an impediment
which has oceurred without fault on his part.

General rule, paragraph (1)

2. Paragraph (1) specifies that a party is not liable
in damages for not performing one of his obligations
“if he proves that [the non-performance] was due to
an impediment which occurred without fault on his
part”. The second sentence goes on to state that “unless
the non-performing party proves that he could not
;easonably have been expected to take the impediment
into account or to avoid or to overcome the impedi-
ment”, there is deemed to be fault on his part,

3. The impediment to performance must have oc-
curred after the conclusion of the contract in order for
the non-performing party to be exonerated by articles
50 (1). However, iF at the time of the conclusion of
the contract there was an existing impediment to per-
formance, the national law applicable to the formation
or the validity of the contract may provide either that
no contract was concluded or that it was invalid by
reason of the mistake or fraud of the parties.5!

4. Paragraph (1) combines the requirement that
there was an objective impediment to the performance
of the obligation and that there was no fault on the part
of the non-performing party. Fault will be deemed to
exist unless the non-performing party proves: first, that
he could not reasonably have been expected to take
the impediment into account; second, that he could not
avoid the impediment; and third, that he could not
overcome the impediment, If he fails to prove any one
of the three, fault will be deemed to exist and he will
not be exonerated from damages for the non-perfor-
mance.

5, The most difficult to evaluate of the three points
which the non-performing party must prove is that he
could not reasonably have been expected to take the
impediment into account at the time he undertook the
obligation in the contract. All potential impediments to
the performance of a contract are foreseeable to one
degree or another. Such impediments as wars, storms,
fires, government embargoes and the closing of inter-
national waterways have all occurred in the past and
can be expected to occur again in the future. Frequently,
the parties to the contract have envisaged the possibility
of the impediment which did occur. Sometimes they
have explicitly stated whether the occurrence of the im-
peding event would exonerate the non-performing party
from the consequences of the non-performance. In other
cases it is clear from the context of the contract that
one party has obligated himself to perform an act even

818ee articles 5 to 10 of the Draft of a Law for the
Unification of Certain Rules dRela\ting mdvi?hdll:y ?f Con:_racui
of International Sale of Goods, prepared by the lnternationa
Yastitute for the Unification of Private Law (UNIDROIT).

though certain impediments might arise. In either of
these two classes of cases, article 5 of the present con-
vention assures the enforceability of such explicit or
implicit contractual stipulations.

6. However, where neither the explicit nor the im-
plicit terms of the contract show that the occurrence of
the particular impediment was envisaged, it is necessary
te determine whether the non-performing party could
reasonably have been expected to take it into account
at the time of undertaking the obligation, In the final
analysis this determination can only be made by a court
or arbitration tribunal on a case-by-case basis.

7. Even if the non-performing party can prove that
he could not reasonably have been expected to take the
impediment into account at the time of contracting, he
must also prove that he could neither have avoided the
impediment nor overcome it. This rule reflects the policy
that a party who is under an obligation to act must do
all in his power to carry out his obligation and may not
await events which might later justify his non-perfor-
mance, This rule also indicates that a party may be
required to perform by providing what is in all the
circumstances of the transaction a commercially reason-
able substitute for the performance which was rendered
impossible.

8. Article 50 (1) only exonerates the non-perform-
ing party from liability for damages. All of the other
remedies are available to the other party, ie. demand
for performance, reduction of the price or avoidance
of the contract. However, if the party who is required to
overcome an impediment does so by furnishing a com-
mercially reasonable substitute, the other party could
not avoid the contract and thereby reject the substitute
performance on the grounds that there was a funda-
mentaj breach of contract,

Example 504: The contract called for the delivery
of specific goods. Prior to the time when the risk of loss
would have passed pursuant to article 65 or 66 the
goods were destroyed by a fire for which Seller was not
responsible. In such a case Buyer would not have to
pay for the goods for which the risk had not passed
but Sefler would be exempted from liability for any
damage resulting from his failure to deliver the goods.

Example S0B: The contract called for the delivery
of 500 machine tools Ex Ship Liverpool. At the time
the tools were being loaded on the ship the crate in
which they were packaged was dropped and the tools
were destroyed, In such a case the Seller would not
only have to bear the Joss of the 500 tools but he would
also be obligated to ship to the Buyer an additional 500
tools. The difference between this example and example
SOA is that in example S0A the Seller cannot pro-
vide that which was contracted for whereas under ex-
ample SOB the Seller can overcome the effect of the
destruction of the tools by shipping replacement goods.

Example 50C: If the machine tools shipped in re-
placement of those destroyed in example 50B could not
arrive in time, the Seller would be exempted from dam-
ages for late delivery.

Example 50D: The contract called for the goods to
be packed in plastic containers, At the time the packing
should have been accomplished, plastic containers were
not available for reasons which Seller could not have
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avoided. However, if other commercially reasonable
packing materials were available, Seller must overcome
the impediment by using those materials rather than
refuse to deliver the goods. If the Seiler used com-
mercially reasonable substitute packing materials, he
would not be liable for damages and the Buyer could
not avoid the contract but the Buyer could reduce the
grloe under article 31 if the value of the goods had

een diminished because of the non-conforming packing
materials. :

Example 50E: The contract called for shipment on
a particular vessel. Due to no fault of Buyer or Seller,
the schedule for the vessel was revised and it did not
call at the port indicated within the shipment period.
In this circumstance the party responsible for arranging
the carriage of the goods must attempt to overcome
the impediment by providing an alternative vessel

Non-performance by subcontractor, paragraph (2}

9. It often happens that the non-performance of the
seller is due to the non-performance of one of his sub-
contractors. Paragraph (2} provides that where this is
the ‘case, “the seller is exempt from liability only if he is
exempt [himself] under the provisions of paragraph (1)
of this article and if the subcontractor would be so ex-
empt if the provisions of that paragraph were applied
to him”.

Temporary impediment, paragraph (3)

10. Paragraph (3) provides that an impediment
which prevents a party from performing for only a tem-
porary period of time exempts the non-performing party
from liability for damages only for the period during
which the impediment existed. Therefore, the date at
which the exemption from damages terminates is the
contract date for performance or the date on which the
impediment was removed, whichever is later in time.

Example 50F: The goods were to be delivered on
1 February. On 1 January an impediment arose which
precluded the Seller from delivering the goods, The
impediment was removed on 1 March. The Seller de-
iivered on 15 March.

The Seller is exempted from any damages which may
have occurred because of the delay in delivery up to
1 March, the date on which the impediment was re-
moved. However, since the impediment was removed
after the contract date for delivery, the Selier is liable
for any damages which occurred as a result of the delay
in delivery between 1 March and 15 March.

11. Of course, if the delay in performance because
of the temporary impediment amounted to a funda-
mental breach of the contract, the other party would
have the right to declare the avoidance of the contract,
However, if the contract was not avoided by the other
party, the contract continues in existence® and the re-
moval of the impediment reinstates the obligations of
both parties under the contract.

Example 50G: Because of a fire which destroyed
Seller’s plant, Seller was unable to deliver the goods
under the contract at the time performance was due,
He was exempted from damages under paragraph (1)
until the plant was rebuilt, Seiler’s plant was rebuilt in

82 See pam; 2 of the commentary on article 30 and para. 2
of the commentary on article 45,

two years. Although a two-year delay in delivery con-
stituted & fundamental breach which would have justi-
fied Buyer in declaring the avoidance of the contract,
ke did not do so. When Seller’s plant was rebuilt, Seller
was obligated to deliver the goods to Buyer and Buyer

was obligated to take delivery and to pay the contract
price,s

Duty 1o notify, paragraph {(4)

12. The non-performing party who is exempted
from damages by reason of the existence of an im-
pediment to the performance of his obligation must
notify the other party of the impediment and its effect
on his ability to perform. Failure to give the notice
within a reasonable time after the non-performing party
knows or ought to have known of the impediment gives
rise to damages resulting from the failure to give notice,
It should be noted that the damages for which the non-
performing pasty is liable are only those arising out of
the failure to give notice and not those arising out of
the non-performance.

13. The duty to notify extends not only to the sit-
uation in which a party cannot perform at all because
of the unforeseen impediment, but also to the situation
in which he intends to perform by furnishing a com-
mercially reasoneble substitute. Therefore, the seller in
example 50D and the party responsible for arranging
the carriage of the goods in example SOE must notify
the other party of the intended substitute performance.
If he does not do so, he will be liable for any damages
resulting from the failure to give notice.

SECTION IH. EFFECTS OF AVOIDANCE

Article 51

(1) Avoidance of the contract releases both parties
from their obligations thereunder, subject to any dam-
ages which may be due. Avoidance does not affect pro-
visions for the settlement of disputes,

(2) If one party has performed the contract either
wholly or in part, he may claim from the other party
restitution of whatever he has suppiied or paid under
the contract. If both parties are required to make resti-
tution, they must do so concurrently.

PRIOR UNIFORM LAW
VLIS, article 78,
Commentary

1. Article 51 sets forth the consequences which fol-
low from a declaration of avoidance. Articles 52 to 54
pive detailed rules for implementing certain aspects of
article 51,

Effect of avoidance, paragraph (1)

2. The primary effect on the avoidance of the con-
tract by one party is that both parties are released from
their obiigations to carry out the contract. The seller
need not deliver the goods and the buyer need not take
delivery or pay for them.

3. Partial avoidance of the contract under article 32
or 48 releases both parties from their obligations as

83 Seifler would have no right to insist that Buyer take the
goods if the delay constituted a fundamental breack of con-
tract even if Buyer had not declared the avoidance of the
contract {article 29 (1}).



132 Yearbook of the United Nations Commission om International Trade Law, 1976, Volume VII

to the part of the contract which has been avoided and
gives rise to restitution under paragraph (2) as to that
part,

4. In some legal systems avoidance of the contract
eliminates all rights and obligations which arose out
of the contract. In such a view once a contract has
been avoided, there can be no claim for damages for its
breach and contract clauses relating to the settlement
of disputes, including provisions for arbitration, choice
of law, choice of forum, and clauses excluding liability
or specifying “penalties” or “liquidated damages” for
breach, terminate with the rest of the contract.

5. Paragraph (1) provides a mechanism to avoid
this result by specifying that the avoidance of the con-
tract is “subject to any damages which may be due”
and that it “does not affect provisions for the settlement
of disputes”, It should be noted that article 51 (1)
would not make valid an arbitration clause, a penalty
clause, or other provision in respect of the settlement
of disputes if such a clause was not otherwise valid
under the applicable national law. Article 51 (1) only
states that such a provision is not terminated by the
avoidance of the coutract,

6. The enumeration in paragraph (1) of two par-
ticular obligations arising out of the existence of the
contract which are not terminated by the avoidance of
the contract is not exhaustive. Some continuing obliga-
tions are set forth in other provisions of this convention.
For example, article §1 (1) provides that “if the goods
have been received by the buyer, and if he intends to
reject them, he must take such steps as are reasonable
in the circumstances to preserve them” and article 51
(2) permits either party to require of the other party
the return of whatever he has supplied or paid under
the contract, Other continuing obligations may be found
in the contract itself* or may arise out of the necessities
of justice,

Restitution, paragraph (2)

7. It will often be the case that at the time the con-
tract is avoided, one or both of the parties will have
performed all or part of his obligations. Sometimes the
parties can agree on a formula for adjusting the price
to the deliveries already made. However, it may also
occur that one or both parties desires the return of that
which he has already supplied or paid under the con-
tract.

8., Paragraph (2) authorizes either party to the
contract who has perfarmed in whole or in part to
claim the return of whatever he has supplied or paid
under the contract. Subject to article 52 (2), the party
who makes demand for restitution must also make resti-
tution of that which he has received from the other
party. “If both parties are required to make restitution,
they must do so concurrently”, unless the parties agree
otherwise,

9. Paragraph (2) differs from the rule in some
countries that only the party who is authorized to avoid
the contract can make demand for restitution. Instead,
it incorporates the idea that, as regards restitution, the
avoidance of the contract undermines the basis on which
either party can retain that which he has received from
the other party.

84 Article 5.

10. It should be noted that the right of either party
fo require restitution as recognized by article 51 may
be thwarted by other mules which fall outside the scope
of the international sale of goods. If either party is in
bankruptey or other insolvency procedures, it is pos-
sible that the claim of restitution will not be recognized
as creating a right in the property or as giving a priority
in the distribution of the assets. Exchange control laws
or other restrictions on the transfer of goods or funds
may prevent the transfer of the goods or money to the
demanding party in a foreign country. These and other
similar legal rules may reduce the value of the claim of
restitution. However, they do mot affect the validity
of the rights between the parties.

. 11. The person who has breached the contract giv-
ing rise to the avoidance of the contract is liable not only
for his own expenses in carrying out the restitution of
the goods or money, but also the expenses of the other
party. Such expenses would constitute damages for
which the party in breach is liable. However, the obliga-
tion under article 59 of the party who relies on the
breach of the contract to “adopt such measures as are
reasonable in the circumstances to mitigate the loss”
may limit the expenses of restitution which can be re-
covered by means of damages if physical return of the
goods is required rather than, for example, resale of
the goods in a local market if such resale would ade-
quately protect the seller at a lower net cost.3

Article 52

(1) The buyer loses his right to declare the con-
tract avoided or to require the seller to deliver substitute
goods if it is impossible for him to make restitution
of the goods substantially in the condition in which he
received them,

(2) Paragraph (1) of this article does not apply:

(a) X the impossibility of making restitution of
the goods or of making restitution of the goods sub-
stantially in the condition in which he received them is
not due to an act of the buyer; or

(b) If the goods or part of the goods have perished
or deteriorated as a result of the examination provided
for in article 22; or

(c) If the goods or part of the goods have been
sold in the normal course of business or have been
consumed or transformed by the buyer in the course of
normal use before he discovered the lack of conformity
or ought to have discovered it.

PRIOR UNIFORM LAW
ULIS, article 79,
Commentary

Loss of right by buyer to avoid or require substitute
goods, paragraph (1)

1. Article 52 states that “the buyer loses his right
to declare the contract avoided or to require the seller
to deliver substitute goods if it is impossible for him
to make restitution of the goods substantially in the
condition in which he received them”.

B8 Cf, article 63 on the authority of one party who holds
goods for the account of the other party to sell the goods for
the account of the other party.
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2. The rule in paragraph (1) recognizes that the
natural consequences of the avoidance of the contract
or the delivery of substitute goods is the restitution of
that which has already been delivered under the con-
tract. Therefore, if the buyer cannot return the goods,
or cannot return them substantially in the condition in
which he received them, he loses his right to declare
the contract avoided under article 3¢ or to require the
delivery of substitute goods under article 27 (1),

3. Itis not necessary that the goods be in the iden-
tical condition in which they were received; they need
be only in “substantially” the same condition. Although
the term “substantially” is not defined, it indicates that
the change in condition of the goods must be of sufficient
importance that it would no longer be proper to re-
quire the seller to retake the goods as the equivalent
of that which he had delivered to the buyer even though

the seller had been in fundamental breach of the con-
tract.s8

Exceptions, paragraph (2}

4. Paragraph (2} states three exceptions to the
above rule. The buyer should be able o avoid the con-
tract or require substitute goods even though he cannot
make restitution of the goods substantially in the con-
dition in which he received them (1} if the impossibility
of doing so is not due to his own act, (2) i the goods
or part of them have perished or deteriorated as a result
of the normal examination of the goods by the buyer
provided for in article 22 or 23, if part of the goods
have been so0ld in the normal course of business or have
been consumed or transformed by the buyer in the
course of normal use before the lack of conformity with
the contract was discovered or ought to have been
discovered.

5. A fourth exception to the rule stated in ar-
ticle 52 (1) is to be found in atticle 67 which states
that if the seller has committed a fundamental breach
of contract, the passage of the risk of loss under ar-
ticle 65 or 66 does not impair the remedies available
to the buyer on account of such breach.®

Article 53

The buyer who has lost the right to declare the con-
tract avoided or to require the seller to deliver substitute
goods in accordance with article 52 retains all other
remedies.

PRIOR UNIFORM LAW
ULIS, article 80.
Commentary

Article 53 makes it clear that the loss of the right to
declare the contract avoided or to require the seller
to deliver substitute goods because he cannot return
the goods substantially in the condition in which he
recetved them does not deprive the buyer of the right
to claim damages under article 26 (1) {b), to require
that any defects be cured under article 27, or to declare
the reduction of the price under article 31.

86 The buyer can declare the avoidance of the contract
under articte 30 or require the delivery qf substitute goods
ander article 27 (2) only if the seller is in fundamental
breach of the contract. .

87 See para. 2 of the commentary on atticle 67.

Article 54

(1) 1f the seller is required to refund the price, he
mst also pay interest thereon, at the rate fixed in ac-

cordance with article 58, as from the date on which the
price was paid.

{(2) The buyer must account to the seller for all
b;,nﬂelﬁts which he has derived from the goods or part
of them;

{@) If he must make restitution of the goods or
part of them; or

(b) 1f it is impossible for him to make restitution
of all or part of the goods or to make restitution of alt
or part of the goods substantially in the condition in
which he received them, but he has nevertheless de-
clared the contract avoided, or required the seller to
deliver substitute goods,

PRIOR UNIFORM LAW
ULIS, article 81,
Commentary

1. Article 54 refiects the principle that a party who
is required to refund the price or return the goods be-
cause the contract has been avoided or because of a
request for the delivery of substitute goods must account
for any benefit which he has received by virtue of hav-
ing had possession of the money or goods. Where the
obligation arises because of the avoidance of the con-
tract, it is irrelevanmt which party’s failure gave rise to
the avoidance of the contract or who demanded resti-
tution, 88

2. Where the seller is under an obligation to refund
the price, he must pay interest from the date of payment
to the date of refund at the interest rate fixed by ar-
ticle 58. The obligation to pay interest is antomatic be-
cause it is assumed that the seller has benefited from
being in possession of the purchase price during this
period.

3. Where the buyer must return the goods, it is
less obvicus that he has benefited from having had
possession of the goods, Therefore, paragraph {2) spec-
ifics that the buyer is liable to the seller for all benefits
which he has derived from the goods only if (1) he is
under an obligation to return them or (2) it is impos-
sible for him to make restitution of the goods or part
of them but he has nevertheless exercised his right to
deciare the contract avoided or to require the seller to
deliver substitute goods.

SECTION 1vV. DAMAGES

Article 55

Damages for breach of contract by one party consist
of a sum equal to the loss, including loss of profit,
suffered by the other party as a consequence of the
breach. Such damages cannot exceed the loss which the
party in breach foresaw or ought to have foreseen at the
time of the conclusion of the contract, in the light of
the facts and matters which he then knew or ought to
have known, as a possible consequence of the breach
of contract.

88 See article 51 (2) and para. 9 of the commentary thereon.
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PRIOR UNIFORM LAW
ULIS, article 82,
Commentary

1. Article 35 introduces the section containing the
rules on damages in case of a claim under article 26
(1) (b) or article 42 (1) (b) by setting forth the
basic rule for the calculation of those damages. Ar-
ticles 56 and 57 provide alternative means of calculating
the damages in certain situations at the discretion of the
injured party while articles 58 and 59 provide sup-
plementary provisions in respect of damages.

Basic damages

2. Article 35 provides that the injured party may
recover as damages “a sum equal to the loss, including
loss of profit, suffered ... as a consequence of the
breach”. This makes it clear that the basic philosophy
of the action for damages is to place the injured party
in the same economic position he would have been in
if the contract had been performed. The specific refer-
ence to the loss of profit is necessary because in some
legal systemns the concept of “loss™ standing alone does
not include loss of profit.

3. Since article 55 is applicable to claims for dam-
ages by both the buyer and the seller and these claims
might arise out of a wide range of situations, including
claims for damage ancillary to a request that the party
in breach perform the contract or to a declaration of
avoidance of the contract, no specific rules have been
set forth in article 55 describing the appropriate method
of determining “the loss ... suffered ... as a conse-
quence of the breach’”, The court or arbitration tribunal
must calculate that loss in the manner which is best
suited to the circumstances. The following paragraphs
discuss two common situations which might arise under
article 55 and suggest means of calculating “the loss . . .
suffered ... as a consequence of the breach”,

4. Where the breach consists of a refusal of the
buyer to take delivery and pay for the goods, article 53
would permit the seller to recover the profit which he
would have made on the contract plus any expenses
which he had made in the pexformance of the contract.’®
The profit lost because of the buyer's breach includes
any contribution to overhead which would have resulted
from the performance of the contract,

Example 554: The contract provided for the sale
of 100 machine tools for $50,000 FOB. Buyer repu-
diated the contract prior to the commencement of manu-
facture of the tools. If the contract had been performed,
Seller would have had total costs of $45,000 of which
$40,000 would lave represented costs incurred only
because of the existence of this contract (e.g., _materials,
energy, labour hired for the contract or paid by the
unit of production) and $5,000 would have represented
an allocation to this contract of the overhead of the
firm (cost of borrowed capital, general administrative
expense, depreciation of plant and equipment). Because
Buyer repudiated the contract, Seller did not expend
the $40,000 in costs which would have been incurred
by reason of the existence of this contract. However,
the $5,000 of overhead which were allocated to this
contract were for expenses of the business which were

80 At his discretion in this situation the seller mi

t choose
to proceed under article 56 or 57. T

not dependent on the existence of the contract, There-
fore, those expenses could not be reduced and, unless
the Seller has made other contracts which have used
his entire productive capacity during the period of time
In question, as a result of the Buyer’s breach the Seller
has lost the allocation of $5,000 to overhead which he
would have received if the contract had been performed.
'.I‘hgfbtgg [;oss for which Buyer is liable in this example
is ,000.

Contract price

................. 50,000
Expenses of performance which

could be saved ..... . 40,000
"Loss arising out of breach ... . .. 10,000

Example 558: M, prior to Buyer’s repudiation of the
contract in example 35A, Seller had already incurred
$15,000 in non-recoverable expenses in part perfor-
?za;%% 6)f the contract, the total damages would equal

. Example 55C: If the product of the part performance
in example 55B could be sold as salvage to a third
party for $5,000, Seller’s loss would be reduced to
$20,000, :

3. Where the seller delivers and the buyer retains
defective goods,®® the loss suffered by the buyer might
be measured in a number of different ways, If the buver
is able to cure the defect, his loss would often equal
the cost of the repairs. If the goods delivered were ma-
chine tools, the buyer’s loss might also include the value
of any production lost during the period the tools could
not be used.

6. If the goods delivered had a recognized value
which fluctuated, the loss to the buyer would be equal
to the difference between the value of the goods as they
exist and the value the poods would have had if they
had been as stipulated in the contract as measured at
the place the seller delivered the goods on the date the
buyer declared the contract avoided.® Since this formula
is intended to restore him to the economic position he
would have been in if the contract had been performed
properly, the contract price of the goods is not an ele-
ment in the calculation of the damages. To the amount
as calculated above there may be additional damages,
such as those arising out of additional expenses in-
curred as a result of the breach.®

Example 55D: The contract provided for the sale of
100 tons of grain for a total price of $50,000 FOB.
When delivered the grain had more moisture in it than
allowable under the contract description and, as a result
of the moisture, there had been some deterioration in
quality. The extra cost to the Buyer of drying the grain
was $1,500. If the grain had been as contracted its
value at the place the Seller delivered the goods as de-
termined on the day the Buyer declared the contract

B0 If the delivery of the defective goods constituted s fun-
damental breach of contract, the buyer could avoid the con-
tract and measure his damages under article 56 or 57.

91 Atticle §$ gives no indication of the time and placs at
which “the loss” to the injured party should be measured,
Presumably it should be at the same time and place specified
in article 57. See paras. 2 to 7 of the ¢ommentary on ar-
ticle 57. S : .

92 These additional elements of the buyer's damages will
often be limited by the requirement of foreseeability discussed
in para, 7 fnfro. : : -
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avoided would have been 355,000, but because of the
deterioration caused by the moisture after it was dried
the grain was forth only $51,000.

)
Contract price .. ............... 50,000
Value the grain would have had if
as contracted ............... 55,000
Value of grain as delivered ...... 51,000
4,000
Extra expenses of drying the grain 1,500
5,500
Foreseeability

7. The Erinciplc of recovery of the full amount of
damages suffered by the party not in breach is subject
to an important limitation, The amount of damages
that can be recovered by the party not in breach “can-
not exceed the loss which the party in breach foresaw
or ought to have foreseen at the time of the conclusion
of the contract, in the light of the facts and matters
which he then knew or ought to have known, as a pos-
sible consequence of the breach of contract”. Should a
party at the time of conclusion of a contract consider
that breach of the contract by the other Farty would
cause him exceptionally heavy losses or losses of an
unusual nature, he may make this known to the other
party with the result that if such damages are actually
suffered they may be recovered. This principle of ex-
cluding the recovery of damages for unforeseeable losses
is found in the majority of legal systems.

8. In some legal systems the limitation of damages
to those “which the party in breach foresaw or ought
to have foreseen at the time of the conclusion of the
contract” is not applicable if the non-performance of
the contract was due to the fraud of the non-performing
party. However, no such rule exists in this convention,

Article 56*

(1) If the contract is avoided and if, in a reasonable
manner and within a reasonable time after avoidance,
the buyer has bought goods in replacement or the seller
has resold the goods, the party claiming damages may,
if he does not rely upon the provisions of articles 55
ar 57, recover the difference between the contract price
and the price in the substitute transaction.

(2) Damages under paragraph (1) of this article
may include additional loss, including loss of profit, if
the conditions of article 55 are satisfied.

PRIOR UNIFORM LAW
ULIS, article 85.

Commentary

1. Article 56 sets forth a means of calculating dam-
ages when the contract has been avoided and replace-
ment goods have in fact been purchased or the seller
has in fact resold the goods.

Basic formula, paragraph (1)

2. In such a case the injured party may, at his dis-
cretion, “recover the difference between the contract
price and the price in the substitute transaction”, i.e.
the price paid for the goods bought in replacement or
that obtained in the resale.

"+ Austria expressed a reservation in respect of this article.

3. If the contract has been avoided, the formula
contained in this article will most often be the one used
to calculate the damages owed the injured party since,
in most commercial situations, a substitute transaction
will have taken place. If the substitute transaction oc-
curs in a different place from the original transaction
or is on different terms, the amount of damages must
be adjusted to recognize any increase in costs (such as
increased transportation) less any expenses saved as
a consequence of the breach,

4, _Bven if there has been a substitute transaction,
the injured party may require that the damages be cal-
culated under article 55 or 57.

5. Atticle 56 provides that the injured party can
rely on the price paid for the goods bought in replace-~
ment or that obtained by the resale only if the resale
or cover purchase were made “in a reasonable manner
and within a reasonable time after avoidance”, If the
resale or cover purchase were not made in such time
and manner, the injured party must rely on article 55
or 57 for the calculation of the damages.

Additional damages, paragraph (2)

6. Paragraph (2) recognizes that the injured party
may incur additional losses, including loss of profit,
which would not be compensated by the formula in
paragraph (1). In such a case the additional losses may
be recovered under article 56 (2) if those additional
losses were foreseeable at the time of the conclusion of
the contract, as is required by article 55.

Article 57*

(1) If the contract is avoided and there is a current
price for the poods, the party claiming damages may,
if he dees not rely upon the provisions of articles 55
or 56, recover the difference between the price fixed
by the contract and the current price on the date on
which the contract is avoided.

(2) In calculating the amount of damages under
paragraph (1) of this article, the current price to be
taken into account is the price prevailing at the place
where delivery of the goods should have been made or,
if there is no current price at that place, the price at
another place which serves as a reasonable substitute,
making due allowance for differences in the cost of tran-
sporting the goods.

(3) Damages under paragraph (1) of this article
may include additional loss, inctuding loss of profit, if
the conditions of article 55 are satisfied.

PRIOR UNIFORM LAW

ULIS, article 84.
Commentary

1. Article 57 sets forth an alternative means of meas-
uring damages where the contract has been avoided.

Basic formula, paragraphs (1) and (2)

2, Where the contract has been avoided, both par-
ties are released from any future performance of their
obligations®® and restitution of that which has already

* Austriz and Ghana expressed reservations in respect of
this article.
83 Article 51 (1).
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been delivered may be required.” Therefore, the buyer
would normally be expected to purchase substitute
goods or the seller to resell the goods to a different
purchaser. In such a case the measure of damages could
normally be expected to be the difference between the
contract price and the resale or repurchase price as is
provided under article 36.

~ 3. Article 37 permits the use of such a formula even
though no resale or repurchase took place in fact or
where it is impossible {0 determine which was the resale
or repurchase contract in replacement of the contract
which was breached.’ However, the use of article 57
is not restricted to these situations but may be applied
at the opticn of the injured party any time the contract
has dbeen avoided and there is a current price for the
goods,

4. The price to be used in the calculation of dam-

~ages under article 57 is the current price on the date on

which the contract was avoided prevailing at the place
where delivery of the goods should have been made.

5. The place where delivery should have been made
is determined by the application of article 15. In par-
ticular, where the contract of sale involves carriage of
the goods, delivery is made at the place the goods are
handed over to the first carrier for transmission to the
buyer whereas in destination contracts delivery is made
at the nmamed destination.

6. The “current price” is that for goods of the con-
tract description in the contract amount. Although the
concept of a “current price” does not require the ex-
istence of official or unofficial market quotations, the
lack of such quotations raises the guestion whether there
is a “current price” for the goods.

7. “If there is no such current price” at the place
where delivery of the goods should have been made,
“the price” [to be used is that] “at another place which
serves as a reasonable substitute, making due allowance
for differences in the cost of transporting the goods”.

Additional damages, paragraph {3)

8. Paragraph (3) recognizes that the injured party
may incur additional losses, including loss of profit,
which would not be compensated by the formulas in
paragraphs (1) and (2). In such a case the additional
losses may be recovered under article 57 (3) if those
additional losses were foreseeable at the time of the
conclusion of the contract, as is required by article 55.

Example 57A4: The contract price was $50,000 CIF.
The Seller avoided the contract because of the Buyer’s
fundamental breach. The current price on the date on
which the contract was avoided for goods of the con-

o4 Article 51 (2). If the contract calls for delivery by instal-
ments, article 48 (2) allows avoidance of the contract and
a demand for restitution in respect of deliverjes already made
only “if, by reason of their inferdependence, deliveries already
made could not be used for the purpose contemplated by the
parties in entering the contract”. . .

95 If the seller has a finite supply of the goods in question
or the buver has a finite need for such goods, it may be clear
that the seller has resold or that the buyer has made a cover
purchase, as the case may be. However, if the injured party
is constantly in the market for goods of the type in question,
it may be difficult or impossible to determine which of the
many contracts of purchase or sale was the one in replace-
ment of the contract which was breached, In such a case the
use of article $6 may be impossible and article 57 may be
patticularly useful. ’

tract description at the place where the goods were to
be handed over to the first carrier was $45,000. The
Seller’s damages under article 57 were $5,000.

Example 57B: The contract price was $50,000 CIF,
The Buyer avoided the contract because of the Seller’s
non-delivery of the gooeds. The current price on the
date on which the contract was avoided for goods of the
contract description at the place the goods were to be
handed over to the first carrier was $53,000. Buyer’s ex-
tra expenses caused by the Seller’s breach were $2,500,
The Buyer's damages under article 57 were $3,500.

Article 58*

If the breach of contract consists of delay in the pay-
ment of the price, the seller is in any event entitled to
mterest on such sum as is in arrears at a rate equal
to the official discount rate in the country where he has
his place of business, plus 1 per cent, but his entitlement
is not to be lower than the rate applied to unsecured
short-term commercial credits in the country where the
seller has his place of business.

PRIOR UNIFGRM LAW
ULIS, article 83.

OTHER UNCITRAL DRAFT CONVENTIONS

Draft uniform law on Internationa} Bills of Exchange
and Internatiopal Promissory Notes, articles 67 (A/
CN.9/99, paras. 36 to 40).

Commentary

1. Article 58 states a rule for the calculation of the
minimum amount of damages which may be recovered
by the seller where the breach of contract consists of
the buyer’s delay in the payment of the price.®® In such
a case the seller is entitled to recover the higher of (1)
the official discount rate in the country where the seller
has his place of business plus 1 per cent or (2} the
rate applied to unsecured short-term commercial credits
in that country.

2. This rule of damages is an exception to the rule
expressed in article 55 that the injured party recovers
“a sum equal to the loss” in that the seller need not
prove that the delay in payment caused him any loss.
For the purpose of assessing damages, it is assumed
that a party who is not paid at the time the debt is due
loses a sum equivalent 1o the interest he would have had
to pay if he had borrowed an amournt equal to that
which is in arrears. For that reason the interest due is
measured in relation to the rate current in the country
where the seller has his place of business. Where the
seller has places of business in more than one State,
article & (@) provides that the relevant place of busi-
ness is the one which has the closest relationship to the
contract and its performance,

3. The fact that the buyer will have to pay the
official discount rate plus 1 per cent or the rate applied
to unsecured short-term credit whichever is higher, as-
sures that the buyer will have little or no incentive to
delay payment in order to take advantage of an interest
rate which is less than the rate at which he would have

* Austria and Ghana expressed reservations in respect of
this srticle.

6 The same rule applies where the selfer is under an abliga-
tion to refund the price pursuant to article 54 (1}.
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had to borrow. The existence of the two alternatives
also assures that a formula for the calculation of interest
will be available in those countries in which there is no
official discount rate,

4. The interest rate formula set forth in article 58
is available to the seller “in any event”. This makes it
clear that pursuant to article 55 the seller car claim
any other loss over and above the loss of interest if he
can prove the loss was caused him by the delay in pay-
ing the price.

Article 59

The party who relies on a breach of contract must
adopt such measures as are reasonable in the circum-
stances to mitigate the loss, including loss of profit, re-
sulting from the breach. If he fails to adopt such meas-
ures, the party in breach may claim a reduction in the
damages in the amount which should have been miti-
gated.

PRIOR UNIFORM LAW
ULIS, article 88.
Commentary

1. Article 59 requires a party who relies on a
breach of contract to adopt such measures as may be
reasonable in the circumstances to mitigate the loss,
including the loss of profit, resulting from the breach.

2. Article 59 is one of several articles which states
a duty owed by the injured party to the party in
breach.®” In this case the duty owed is the obligation
of the injured party to take actions to mitigate the
harm he will suffer from the breach so as to mitigate the
damages he will claim under article 26 (1) (b) or 42
(1) (). “If he fails to adopt such measures, the party
in breach may claim a reduction in the damages in the
amount which should have been mitigated.”

3. It will be noted that article 59 applies only to
the injured party’s obligation to mitigate his own loss.
It does not require him to choose the remedy which
would be the least expensive to the party in breach or
the formula for the calculation of damages under ar-
ticle 55, 56 or 57, which would result in the lowest
amount of damages.® If two or more remedies or dam-
age formulas are applicable to a breach of the contract,
the injured party may choose the one most beneficial
to himself. It should be noted, however, that the injured
party can require the delivery of substitute goods or,
in most cases, declare the avoidance of the contract
with the consequential choice of damage formulas only
if there has been a fundamental breach of the contract.”

4. The duty to mitigate applies to an anticipatory
breach of contract under article 49 as well as to a breach
in respect of an obligation the performance of which is
currently due. If it is clear that one party will commit
a fundamental breach of the coatract, the other party

97 Under articles 60 to 63 the party in possession of goods
has a duty under certain circurastances to preserve these goods
and to sell them for the benefit of the party who has breached
the contract, even though the risk of loss is on the parly m
breach. .

°8 See para. 9 of the commeniary on article 27.

99 Articles 27 (2), 30 €1}, 32, 45 (1), 47 (3), 48 and 49
provide for the dejivery of substitute goods or the avoidance
of the contract. A party who has avoided the contract can
calculate his damage under article 55, 56.or 57 at his option.

cannot await the contract date of performance before
he declares the contract avoided and takes measures to
reduce the loss arising out of the breach by making a
cover purchase, reselling the goods or otherwise, The
use of the procedure set forth in article 47, if applicable,
would be a reasonable measure even though it may
delay the avoidance of the contract and the cover pur-
chase, resale of the goods or otherwise, beyond the date
on which such actions would otherwise have been re-
quired,

Example 594 : The contract provided that Seller was
to deliver 100 machive tools by 1 December at a total
price of $50,000. On 1 July he wrote Buyer and said
that because of the rise in prices which would certainly
continue for the rest of the year, he would not deliver
the tools unless Buyer agreed to pay $60,000. Buyer
replied that he would insist that Seller deliver the tools
at the contract price of $50,000. On 1 July and for
a reasonable time thereafter, the price at which Buyer
could have contracted with a different seller for delivery
on 1 December was $56,000. On 1 December Buyer
made a cover purchase for $61,000 for delivery on 1
March. Because of the delay in receiving the tools,
Buyer suffered additional losses of $3,000.

In this example buyer is limited to recovering $6,000
in damages, the extent of the losses he would have
suffered if he had made the cover purchase on 1 July
or a reasonable time thereafter, rather than $14,000,
the total amount of losses which he suffered by waiting
1 December to make the cover purchase,

Example 59B: Promptly after receiving Seller’s letter
of 1 July, in example 59A, pursuant to article 47 Buyer
made demand on Seller for adequate assurances that he
would perform the contract as specified on 1 December.
Seller failed to furnish the assurances within the reason-
able period of time specified by Buyer. Buyer promptly
made a cover purchase at the currently prevailing price
of $57,000. In this case Buyer can recover $7,000 in
damages rather than $6,000 as in example 59A.

SECTION V. PRESERVATION OF THE GOODS

Article 60

If the buyer is in delay in taking delivery of the goods
and the seller is either in possession of the goods or
otherwise able to contro} their disposition, the seller
must take such steps as are reasonable in the circum-
stances to preserve them. He may retain them until
he has been reimbursed his reasonable expenses by
the buyer,

PRIOR UNIFORM LAW
ULIS, article 91.
Commentary

If the buyer is in delay in taking delivery of the goods
and the seller is in physical possession of the goods or
is in a position to control the disposition of the goods
which are in the possession of a third person, it is
appropriate that the seller be required to take reasonable
steps to preserve the goods for the benefit of the buyer,
It 1s also appropriate that the seller “may retain” [the
goods] “until he has been reimbursed his reasonable ex-
penses by the buyer”, as is provided in article 60.
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Example 60A: The contract provided that Buyer
was to take delivery of the goods'®® at the SeHer’s
warehouse during the month of October. Seller made
delivery on 1 October by placing the goods at Buyer’s
disposal.1®? On 1 November, the day when Buyer was
in breach of his obligation to take delivery and the day
on which the risk of loss passed to the Buyer,% Seller
shifted the goods to a portion of the warehouse which
was less appropriate for the storage of such goods. On
15 November Buyer took delivery of the goods at which
time the goods were damaged because of the inade-
quacies of the portion of the warehouse to which they
had been shifted. In spite of the fact that the risk of
loss had passed to Buyer on 1 November, Seller is liable
for the damage to the goods which occurred between
1 November and 15 November by reason of the breach
of his obligation to preserve them,

Example 60B: The contract called for delivery on
CIF terms. Buyer wrongfully dishonoured the bill of
exchange when it was presented to him. As a result, the
bill of lading and other documents relating to the goods
were not handed over to Buyer. Article 60 provides that
in this case Seller, who is in a position to contro] the
disposition of the goods through his possession of the
bill of lading, is obligated to preserve the goods when
they are discharged at the port of destination.1?

Article 61

(1) If the goods have been received by the buyer
and he intends to reject them, he must take such steps
as are reasonable in the circumstances to preserve them,
He may retain them until he has been reimbursed his
reasonable expenses by the seller.

(2) If goods dispatched to the buyer have been
put at his disposal at the place of destination and he
exercises the right to reject them, he must take posses-
sion of them on behalf of the seller, provided that he
can do so without payment of the price and without
unreasonable inconvenience or unreasonable expense.
This provision does not apply if the seller or a person
authorized to take charge of the goods on his behalf is
present at the destination.

PRIOR UNIFORM LAW
ULIS, article 92.
Commentary

1. Article 61 sets forth the buyer’s obligation to
preserve goods which he intends to reject.

2. Paragraph (1) provides that if the goods have
been received by the buyer and he intends to reject
them, he must take reasonable steps to preserve them.
The buyer may retain those goods until he has been
reimbursed his reasonable expenses by the seller.

3, Paragraph (2) provides for the same result
where goods which have been dispatched to the buyer
have been put at his disposal at their place of destina-
tion and he exercises his right to reject them.'** How-

100 The buyer's obligation to take delivery is set forth in
article 41,

101 See article 15 (b) and 13 (c}.

102 Article 66 (2).

108 Compare example 61C. .

104 Pgra, (2) states that the buyer “must take possession of
[the goods] on behalf of the seller”, Once possession is taken,
the otligation to preserve the goods arises out of para. (1}.

ever, since the goods are not in the buyer’s physical
possession at the time he exercises his right to reject
them, it is not as clear that he should be required to
take possession of them on behalf of the seller., There-
fore, paragraph (2} specifies that he need take posses-
stont only if “he can do so without payment of the price
and without unreasonable inconvenience or unreason-
able expense” and only if the seller or a person au-
thorized to take charge of the goods for him is not
present at the place of destination.

4, Paragraph (2) is applicable only if goods which
have been dispatched to the buyer “have been put at his
disposal at the place of destinaton”, Therefore, the
buyer is. obligated to take possession of the goods only
if the goods have physically arrived at the place of
destination prior to his rejection of them. He is not
obligated to take possession of the goods under para-
graph (2) if before the arrival of the goods he rejects
the shipping documents because they indicate that the
goods do not conform to the contract.

Example 61A: After the goods were received by the
Buyer he rejected them because of their failure to con-
form to the contract. The Buyer is required by article 61
(1) to preserve the goods for the Seller,

Example 61B: The goods were shipped to the Buyer
by railroad. Prior to taking possession, Buyer found on
examination of the goods that there was a fundamental
breach of the contract in respect of their quality. Even
though Buyer has the right to avoid the contract under
article 30 (1) (4) by virtue of article 61 (2) he is
obligated to take possession of the goods and to pre-
serve them, provided that this may be done without
payment of the price and without unreasonable incon-
venience or unreasonable expense and provided that
the Seller or a person authorized to take possession on
his behalf is not present at the place of destination.

Example 61C: The contract provided for delivery on
CIF terms. When the bill of exchange was presented to
the Buyer, he dishonoured it because the accompanying
documents were not in conformity with the contract of
sale. Tn this example Buyer is not obligated to take
possession of the goods for two reasons, If the goods
have not arrived and been put at his disposal at the
place of destination at the time the Buyer dishonours
the bill of exchange, the provisions of article 61 (2)
do not apply at all. Even if article 61 (2) were to apply,
because the Buyer could take possession of the goods
only by paying the bill of exchange, he would not be
required by article 61 (2) to take possession and pre-
serve the goods.105

Article 62

The party who is under an obligation to take steps
to preserve the goods may deposit them in a warehouse
of a third person at the expense of the other party
provided that the expense incurred is not unreasonable.
PRIOR UNIFORM LAW

ULIS, article 93.

Commentary

Article 62 permits 2 party who is under an obligation

to take steps to preserve the goods to discharge his

105 Compare example 608,
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obligation by depositing them in the warehouse of a
third person. The warehouse must be appropriate for
the storage of goods of the type in question and the
expense of storage must not be unreasonable.

Article 63

(1) If there has been an unreascnable delay by
the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation
and notice of his intentton to sell has been given, the
party who is under an obligation to preserve the goods
in accordance with articles 60 or 61 may sell them by
any appropriate means.

(2) If the goods are subject to loss or rapid de-
terioration or their preservation would involve unreason-
able expense, the party who is under an obligation to
preserve the goods in accordance with articles 60 or 61
must make reasonable efforts to sell them. To the extent
possible he must give notice of his intention to sell.

(3) The party selling the poods has the right to
retain out of the proceeds of sale an amount equal to
the reasonable costs of preserving the goods and of
selling them. He must account to the other party for
the balance.

PRIOR UNIFORM LAW
ULIS, articles 94 and 95.
Commentary

1. Article 63 sets forth the right to sell the goods
by the party who is under an obligation to preserve
them,

Right to sell, paragraph (1}

2. Under paragraph (1} the right to sell the goods
arises where there has been an unreasonable delay by
the other party in taking possession of them or in taking
them back or in paying the cost of preservation,

3., The sale may be by “any appropriate means”
after “notice of his intention to sell” has been given.
The convention does not specify what are appropriate
means because conditions vary in different countries. To
determine whether the means used are appropriate,
reference shouvld be made to the means required for
sales under similar circumstances under the law of the
country where the sale takes place.

4. The law of the State where the sale under this
article takes place including the rules of private inter-
national law, will determine whether the sale passes a
good title to the purchaser if the party selling the goods
has not complied with the requirements of this article.X®

Gouods subject to loss, paragraph (2)

5. Under paragraph (2) the party who is under an
obligation to preserve the goods must make reasonable
efforts to sell them if (1) the goods are subject to loss
or rapid deterioration or (2) their preservation would
invoive unreasonable expense.

6. The most obvious example of goods which must
be sold, if possible, because they are subject to loss
or rapid deterioration is fresh fruits and vegetables.
However, the concept of “loss” is not limited to a
physical deterioration or loss of the goods but includes

108 Article 7.

situations in which the goods threaten to decline rapidly
in value because of changes in the market.

7. Paragrx:iph {2) only requires that reasonabie
efforts be made to sell the goods. This is so because
goods which are subject to loss or rapid deterioration
may be difficult or impossible to sell. Similarly, the
obligation to give notice of the intent to sell exists only
to the extent to which such notice is possible. If the
goods are rapidly deteriorating, there may not be suffi-
cient time to give notice prior to sale.

8. If the party obligated to sell the goods under
this article does not do so, he is liable for any loss or
deterioration arising out of his failure to act.

Right to reimbursement, paragraph (3)

9. The party selling the 1g]cocis may reimburse him-
self from the proceeds of the sale for all reasonable
costs of preserving the goods and of selling them. He
must account to the other party for the balance. If
the party selling the goods has other claims arising out
of the contract or its breach, under the applicable
national law he may have the right to defer tﬁe trans-
mission of the balance until the settlement of those
claims.

CHAPTER V1. PASSING OF RISK

Article 64

If the risk has passed to the buyer, he must pay the
price notwithstanding loss or damage to the goods,
unless the loss or damage is due to an act of the seller.

PRIOR UNIFORM LAW
ULIS, article 96.
Commentary

1. Article 64 introduces the provisions in the con-
vention that regulate the passing of the risk of loss.

2. The question whether the buyer or the seller
must bear the risk of loss is one of the most important
problems to be solved by the law of sales. Although
most types of loss will be covered by a potlicy of in-
surance, the rules allocating the risk of loss to the seller
or to the buyer determine which party has the burden
of pressing a claim against the insurer, the burden of
waiting for a settlement with its attendant strain on
current assets, and the responsibility for salvaging dam-
aged goods, Where insurance coverage is absent or in-
adequate the allocation of the risk has an even sharper
impact.

3. Frequently, of course, the risk of loss will be
determined by the contract. In particular, such trade
terms as FOB, CIF, and C & F may specify the moment
when the risk of loss passes from the selier to the
buyer.l® Where the contract sets forth rules for the
determination of the risk of loss by the use of trade

107 E.g., Incoterms 1953, FOB, A4 and B2: CIF, A6 and
B3; C & F, A4 and B2 provide that the seller bears the risk
until the goods pass the ship’s rail from which time the risk
is borne by the buyer.

The use of such terms in a contract without specific refer-
ence to Incoterms or to some other similar definition and
without a specific provision in the contract as to the moment
when risk passes may nevertheless be sufficient to indicate
that moment if the court or arbitral tribunal finds the existence
of a usage. See para. 6 of the commentary on atticle 8.
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terms or otherwise, those rules will prevail over the rules
set forth in the present convention %8

4. Article 64 states the main consequence of the
passing of the risk. Once the risk has passed to the
buyer, the buyer is obligated to pay for the goods not-
withstanding subsequent loss or deterioration of the
goods. This is the converse of the rule stated in ar-
ticle 20 that “the seller is liable... for any lack of
conformity which exists at the time when the risk passes
to the buyer”.

5. The buyer’s obligation to pay the price where
the risk has passed notwithstanding the foss or deteriora-
tion of the goods is subject to the qualification that the
loss or deterioration not be due “to an act of the seller”.
The loss or deterioration is due to an act of the selier
if it was due to a defect which existed at the time the
risk passed even though that defect was hidden.

6. Similarly, the buyer may be exonerated from pay-
ing the price if the loss or deterioration was in violation
of an express guarantee given by the seller.

Article 65

(1) If the contract of sale involves carriage of the
goods and the seller is not required to hand them over
at a particular destination, the risk passes to the buyer
when the goods are handed over to the first carrier for
transmission to the buyer.

(2) If at the time of the conclusion of the contract
the goods are already in transit, the risk passes as from
the time the goods were handed over to the first carrier.
However, the risk of loss of goods sold in transit does
not pass to the buyer if, at the time of the conclusion
of the contract, the seller knew or ought to have known
that the goods had been lost or damaged, unless the
seller has disclosed such fact to the buyer,

PRIOR UNIFORM LAW

ULIS, articles 19 paragraph 2, 97 paragraph 7, 99
and 100,

Commentary

1. Article 65 governs the passage of the risk of loss
where the contract of sale involves the carriage of the
goods or where the goods are in transit at the time of
the sale.ro®

Where the contract invelves carriage of the gooads,
paragraph (1)

2. If the contract of sale involves carriage of the
goods and the seller is not required to hand them over at
a particular destination, the risk of loss passes when the
goods are handed over to the first carrier. The contract
of sale involves carriage of the goods if the seller is
required or authorized to ship the goods. The goods
are handed over to the carrier at the time physical pos-
session is given to the carrer, whether or not they are
then on board the vessel which will transport them to
the buyer,

3. However, since in a contract Ex Ship the seller’s
obligation is to hand over the goods to the buyer at a
particular destination, i.¢. at the port of destination
named in the contract, the risk of loss in such a con-

108 Article 5.

189 Article 67 affects the application of article 65 if there
has been a fundamental breach of contract.

N

tract passes not under article 65 (1) but under ar-
ticle 66 (1).

4. If the goods are to be transported by two or
more carriers, “the risk passes to the buyer when the
goods are handed over to the first carrier for transmis-
sion to the buyer”. Therefore, if the goods are shipped
from an inland point by rail or truck to a port where
they are loaded aboard a ship, the risk of loss passes
when the goods are handed over to the railroad or
trucking firm, '

5. It is important to note that the goods must be
handed over to the first carrier “for transmission to the
buyer”. In some cases goods may be handed over for
the purpose of fulfilling a sales contract and still not
be handed over for transmission to the buyer. For ex-
ample, if a seller shipped 10,000 tons of wheat in bulk
to fulfill his obligations to deliver 5,000 tons to each
of two separate buyers, the goods would not have been
handed over “for transmission to the buyer”, Therefore,
article 65 (1) would not apply and the risk would pass
to the buyer under article 66 (1) “when the goods
were placed at his disposal and taken over by him”,
i.e. after the arrival of the goods at the place of destina-
tion, This would change the rule in some legal systems
that the risk would pass to the two buyers jointly at
the time of shipment and that they would share pro rata
in any loss suffered.

Goods in transit, paragraph (2)

6. If the goods were in transit at the time the con-
tract of sale was concluded, the risk of loss is deemed
to have passed retroactively at the time the goods were
handed over to the first carrier, as in paragraph (1).
This rule that the risk of loss passes prior to the making
of the contract arises out of purely practical concerns.
It would normally be difficult or even impossible to
determine at what precise moment in time damage
known to have occurred during the carriage of the
goods in fact occurred. It is simpler if the risk of loss
is deemed to have passed at a time when the condition
of the goods was known, In addition, it will usually
be more convenient for the buyer, who is in physical
possession of the goods at the time the loss or damage
is discovered, to make claim against the carrier and
the insurance company.

7. This rule of retroactive passage of the risk of loss
does not apply “if, at the time of the conclusion of the
contract, the seller knew or ought to have known that
the goods had been lost or damaged unless the seller
has disclosed such fact to the buyer”,

Article 66

(1} In cases not covered by article 65 the risk
passes to the buyer as from the time when the goods
were placed at his disposal and taken over by him.

(2) If the goods have been placed at the disposal
of the buyer but they have not been taken over by him
or have been taken over belatedly by him and this fact
constitutes a breach of the contract, the risk passes to
the buyer at the last moment he counld have taken over
the goods withont committing a breach of the coniract,
If the contract relates to the sale of poods not then
identified, the goods are deemed not to be placed at
the disposal of the buyer until they have been clearly
jdentified to the contract,
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PRIOR UNIFORM LAW
LIS, articles 97 and 98.
Commentary

Risk of loss in cases not governed by article 65,
paragraph (1)

1. Article 66 (1) governs the risk of loss in all
cases in which article 65 does not apply.11® In such case
“the risk passes to the buyer as from the time when the
%gods were placed at his disposal and taken over by

im”,

2. In order for the risk to pass under article 66 (1),
the buyer must take over the goods. The goods are
taken over when the buyer either takes physical posses-
sion or, if the goods are in the hands of a third person,
when the appropriate act has occurred after which the
third person is liable to the buyer for the goods. Such
act includes the handing over of a negotiable document
of title (e.g., megotiable warchouse receipt) or the
acknowledgement by the third person that he holds the
goods for the benefit of the buyer.

Where the buyer has wrongfully not taken over the
goods, paragraph (2)

3, Since article 66 (1) shifts the risk of loss to the
buyer only when the buyer has taken over the goods,
article 66 (2) is necessary to provide for the situation
in which the goods are placed at the buyer's disposal
but he wrongfully fails to take them over. Article 66 (2)
provides that in such a case “the risk passes to the
buyer at the last moment he could have taken over
the goods without committing a breach of the contract”.

4, Article 66 (2) goes on to specify that the risk
of loss of goods not identified to the contract at the
time of the conclusion of the contract does not pass until
the goods have been clearly identified to the contract
and the buyer has been informed of such identification.
This provision is intended to assure that the seller can-
not identify goods to the contract which were damaged
after the risk of loss would have passed under ar-
ticle 66 (1), It should be noted that article 66 (2) does
not apply to contracts which involve carriage of the
goods, For the rule in respect of such contracts, see
article 16 (1} and the commentary thereon.

Example 66A4: The Buyer was to take detivery of
100 cartons of transistors at the Seller’s warehouse dur-
ing the month of July. On 1 July the Sefler marked 100
cartons with the Buyer’s name and placed them in the
portion of the warehouse reserved for goods ready for
pick-up or shipment. On 20 July the Buyer took de-
livery of the 100 cartons. Therefore, the risk of joss
passed to the Buyer on 20 July at the moment that the
goods were taker over by him.

Example 668 In the contract described in example
66A the Buyer did not take delivery of the 100 cartons
until 10 August. The risk of loss passed to him at the
close of business on 31 July, the last moment he could
have taken over the goods without committing a breach
of contract.

Example 66C: Although the Seller in the contract
described in example 66A should have had the 100

110 Article 67 affects the application of article 66 if there
has beer » fundamental breach of contract.

cartons ready for the Buyer to take delivery at any
time during the month of July, no cartons were marked
with the Buyer’s name or otherwise identified to the
contract until 15 September, The Buyer took delivery
on 20 September, which was within a reasonabie time
after he was notified of the availability of the goods.
The risk of loss passed to the Buyer on 20 September,
the time when the Buyer took delivery of the goods.
This result occurs, rather than the result given in exam-
ple 66B, because the Buyer was not in breach of the
contract for not taking delivery before 20 September.

Ariicle 67

If the seller has committed a fundamental breach of
contract, the provisions of articles 65 and 66 do not
impair the remedies available to the bayer on account
of such breach.

PRIOR UNIFORM LAW

ULIS, article 97, paragraph 2.
Commentary

1. Article 67 provides that the passage of the risk
of loss under article 65 or 66 does not impair any rem-
edies which the buyer may have which arise out of a
fundamental breach of contract by the seller.

2. The primary significance of articie 67 is that the
buyer may be able to insist on the delivery of substitute
goods under article 27 or 28 or to declare the contract
avoided under article 30 (1) (a) or (b} even though
the goods have been lost or damaged after the passage
of the risk of loss under article 65 or 66. In this respect
article 67 constitutes an exception to article 52 (1)
as well as to articles 65 and 66 in that, subject to three
exceptions enumerated in article 52 (2), “the buver
loses his right to declare the contract avoided or to 1e~
quire the selier to deliver substitute goods if it is im-
possible for him to make restitution of the goods sub-
stantially in the condition in which he received them™.

3. Article 67 must be read in connezion with ar-
ticles 23 and 30 (2) because in some examples the
buyer wili lose his right to declare the contract avoided
or to require the seller to deliver substitute goods be-
cause he did not act within the time-limits required by
those articles.

Example 674: The contract was the same as in
example 66A. The Buyer was to take delivery of 100
cartons of transistors at the Seller’s warehouse during
the month of July. On 1 July the Seller marked 100
cartons with the Buyer's name and placed them in the
portion of the warehouse reserved for goods ready for
pick-up or shipment. On 20 July the Buyer took de-
livery of the 100 cartons at which time he paid the price.
Therefore, under article 66 (1} the risk of loss passed
to the Buyer on 20 July.

On 21 July, before the Buyer could give the examina-
tion required under article 22, 50 of the cartons were
destroyed in 2 fire, When the Buyer examined the
contents of the remaining 50 cartons, the transistors
were found not to conform to the contract to such a
degree that the lack of conformity constituted a funda-
mental breach of the contract,

In spite of the Buyer’s inability to return all 100
cartons because of the fire which had occurred after the
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passage of the risk of loss, the Buyer could avoid the
contract and recover the price he had paid.

Example 67B; The facts are the same as in example
67A except that the Buyer did not examine the remain-
ing 50 cartons of transistors for six months after he
received them. In such a case he could probably not
avoid the contract because it would probably be held
under article 23 (1) that he had not given notice of
the lack of conformify “within a reasonable time after
he . .. ought to have discovered it” and under article 30
{2) (b} that he had not declared the contract avoided
“within & reasonabie time . . . after he . ., ought to have
known of such breach”.

Example 67C: In partial fulfilment of his obligations
under the contract in example 674, on 1 July the Seller
identified fo the contract 50 cartons of transistors rather
than the 100 cartons called for in the contract.

On 5 August, before the Buyer took delivery of the
goods, the 50 cartons were destroyed in a fire in the
Seller’s warehouse. Bven though the risk of loss in
respect of the 50 cartons had passed to the Buyer at the
close of business on 31 July,2!* if identifying to the
contract only 50 cartons instead of 106 cartons consti-
tuted a fundamental breach of contract, the Buyer could
stil} declare the contract avoided by reason of article 67,
However, he must do so “within a reasonable period
of time ... after he knew or ought to have known”
of the shortage or he will lose the right to declare the
contract avoided by virtue of article 3G (2) (b).

Example 67D: Although the Seller in the contract
described in example 67A shouid have had the 100
cartons ready for the Buyer to take delivery at any time
during the month of July, no cartons were marked

111 See example 66B.

with the Buyer's name or otherwise identified to the
contract until 15 September. The Buyer took delivery
on 20 September. As was stated in example 66C, the
risk of loss passed to the Buyer on 20 September, the
time when the Buyer took delivery of the goods,

On 23 September the goods were damaged through
no fault of the Buyer, If the Seller’s delay in putting
the goods at the Buyer’s disposal amounted to a funda-
mental breach, article 67 provides that the damage to
the goods after the passage of the risk of loss would not
prohibit the Buyer from declaring the contract avoided.
However, under article 30 (2) (a), it is likely that it
would be held that once the Buyer had taken delivery
of the goods by picking them up at the Seiler’s ware-
house, he had lost the right to declare the contract
avoided for not having “done so within a reasonable

time . .. after he [became] aware that delivery has been
made™.

Example 67E; The contract was similar to that in
example 67A except that the Seller was to ship the
goods on FOB terms during the month of July. The
goods were shipped late on 15 September. Under ar-
ticle 65 (1) the risk of loss passed on 15 September.

On 17 September the goods were damaged while in
transit. On 19 September both the fact that the goods
had been shipped on 15 September and that they were
damaged on 17 September were communicated to the
Buyer, Under these facts, if the late delivery constituted
a fundamental breach, the Buyer could avoid the con-
tract if he did so “within a reasonable time... after
he has become aware that delivery has been made”, 132
a time which would undoubtediy be very short under
the circumstances,

112 Article 30 (2) {(a).
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INTRODUCTION

1. In response to decisions by the United Nations
Commission on International Trade Law (UNCITRAL),
the Secretary-General prepared a “Draft Uniform
Law on International Bills of Exchange and Interna-
tional Promissory Notes, with commentary” (A/CN.9/
WG.IV/WP.2) .1 At its fifth session (1972}, the Com-
‘mtission established a Working Group on International
Negotiable Insiruments, The Commission requested
that the above draft uniform law be submitted to the
Working Group and entrusted the Working Group with
the preparation of a final draft.®

2. The Working Group held its first session in
Geneva in Januvary 1973, At that session the Working
Group considered articles of the draft uniform law
relating to transfer and negotiation (articles 12 to 22),
the rights and liabilities of signatories (articles 27
to 40}, and the definition and rights of a “holder” and
a “protected holder” {articles 5, 6 and 23 to 26).3

1 Report of the United Nations Commission on International
Trade Law on the work of its fourth session, Official Records
of the General Assembly, Twenty-sixth Session, Supplement
No. 17 (A/8417), UNCITRAL, report on the fourth session
{1971}, para. 35 (UNCITRAL Yearbook, Vol II: 1971,

art one, I[, A). For a brief history of the subject up to the
ourth session of the Commission, see A/CN.9/53, paras. 1
to 7; report of the United Nations Commission on Inter-
national Trade Law on the work of its fifth session, Official
Records of ithe General Assembly, Twenty-seventh Session,
Supplement No. 17 (A/8717), UNCITRAL, report on the fifth
sessionn (1972), para. 61 (2) {¢) (UNCITRAL Yearbook,
vol. IIl: 1972, part one, 11, A).

2 UNCITRAL, report on the fifth session (1972), para. 61
(1) {a). _

;Report of the Working Group on Interpational Negotiable
Instruments on the work of its first session {Geneva, 819 Jan-
unary 1973), A/CN.9/77 (UNCITRAL Yearbook, Vol IV:
1973, part two, 11, 1). .
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3. The second session of the Working Group was
held in New York in January 1974. At that session
the Working Group continued consideration of articles
of the draft uniform law relating to the rights and
liabilities of sighatories (articles 41 to 45) and con-
sidered articles in respect of presentment, dishonour
and recourse, including the legal effects of protest and
notice of dishonour (articles 46 to 61).4

4. The third session was held in Geneva in Jan.
uary 1975, At that session the Working Group con-
tinued its consideration of the articles concerning notice
of dishonour {articles 63 to 66). The Group also
considered provisions regarding the sum due to a
holder and to a party secondanly liable who takes up
and pays the instrument (articles 67 and 68) and
provisions regarding the circumstances in which a party
is discharged of his liability (articles 69 to 78).5

5. The Working Group beld its fourth session at
United Nations Headquarters in New York from 2
to 12 February 1976, The Working Group consists of
the following eight members of the Commission: Bgypt,
France, India, Mexico, Nigeria, the Union of Soviet
Socialist Republics, the United Kingdom of Great Brit-
ain and Northern Ireland, and the United States of
America. With the exception of Egypt, all the mem-
bers of the Working Group were represented, The ses-
sion was also attended by observers of the following
members of the Commission: Argentina, Austria, Bul-

4 Report of the Working Group on International Negotiable
Instruments on the work of its second session {(New York,
7-18 January 1974), A/CN.9/86 (UNCITRAL Yearbook,
Vol. V: 1974, part two, 11, 1).

% Report of the Working Group on Intermational Negotiable
Instruments on the work of its third session (Geneva,
6-17 Jannary 1975), A/CN.9/99 (UNCITRAL Yearbook,
Vol. VI: 1975, part two, I, 1).
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garia, Federal Republic of Germany, Hungary, Kenya
and the Philippines, and by observers from the Inter-
national Monetary Fund, the Hague Conference on
Private International Law, the International Chamber
of Commerce and the European Banking Federation.

6. The Working Group elected the following offi-
Cers:;

Chairman .................. Mr. René Roblot (France)

Rapporteur ... ... Mr. Roberto Mantilla-Molina (Mexico)

7. The Working Group had before it the follow-
ing documents: provisional agenda (A/CN.9/WG.IV/
WP.5); draft uniform law on international bills of
exchange and international promissory notes, with
commentary (A/CN.9/WGIV/WP.2):® draft text of
article 79 of the umiform law (A/CN.Y/WGIV/
CRP.9); report of the Working Group on the work
of its first session (A/CN.9/77);7 report of the Work-
ing Group on the work of its second session {A/CN.9/
86),% and report of the Working Group on the work
of its third session (A/CN.9/99).9

DELIBERATIONS AND CONCLUSIONS

8. As at its previous session, the Working Group
decided to concentrate its work on the substance of
the draft wniform law and to request the Secretariat
to prepare a revised draft of those articles in respect
of which its deliberations would indicate modifications
of substance or of style,

9. In the course of its session, the Working Group
considered articles 79 to 86 and articles 1 to 11 of the
draft uniform law. The Group thereby completed its
first reading of the draft uniform law. A summary of
the Group's deliberations and its conclusions are set
forth in paragraphs 11 to 116 of this report,

10. At the close of its session, the Working Group
expressed its appreciation to the representatives of
‘intemmational banking and trade organizations that are
members of the UNCITRAL Study Group on Inter-
national Payments for the assistance they had given to
the Group and the Secretariat. The Group expressed
the hope that the members of the Study Group would
continue to make their experience and services avail-
able during the remaining phases of the current proj-
ect,

A, Limitation of actions
Article 79

“{1) A right of action arising on an instrument
can no longer be exercised

“{a) Against the acceptor, the maker or his
guaraator, aftér four years have elapsed,;

“(b) Against an endorser, the drawer or his
guarantor, after two months have elapsed.
Either period of time is hercinafter referred to as
‘the limitation period’.

“(2) The limitation period shall commence to
run on the date on which the action accrues,

“(3) (a) The action of the holder against the
acceptor, the maker, and endorser or his guarantor

SUNCITRAL Yearbook, Vol IV: 1973, part two, H, 2,
TUNCITRAL Yearbook, Vol. IV: 1973, part two, I, 1.
8 UNCITRAL Yearbook, Vol. V: 1974, part two, I, 1.
S UNCITRAL Yearbook, Vol, VI: 1978, part two, II, 1.

shall accrue on the date on which protest is made.
Where protest is dispensed with, such action shall
accrue on the date of dishonour in the case of
dishonour by non-acceptance and on the date of
maturity in the case of dishonour by non-payment,
except that in the case mentioned in article 61 (2)

- (b}, the action shall accrue upon the expiry of 30

days after maturity or, in the case of an instrument
payable on demand, 30 days after the expiration of
the time-limit for presentment for payment,

‘f(b) The action of an endorser, the drawer or
therr guarantor against the acceptor or his guarantor
shall accrue on the date on which the instrument wag
taken up and paid,

“(¢) The action of an endorser or his guarantor
against an endorser, the drawer or their guarantor
shall accrue on the date on which the instrument
was taken up and paid.

“(4) Where the party to whom the action has
accrued performs, before the expiration of the limi-
tation period, any act which, under the law of the
jurisdiction in which the party }iable has his habitual
residence or place of business, has the effect of
suspending or recommencing a limitation period, the
limitation period shall cease 10 run or recommence
as the case may be,

“(5) Where a party liable, before the expiration
of the limitation period, performs any act which,
under the law of the jurisdiction in which that party
has his habitual residence or place of business, has
the effect of an acknowledgment of his lability on
the instrument, the limitation period shall recom.
mence,

“(6) 1In any event the dispatch, before the expi-
ration of the limitation period, of a written notifica-
tion signed and dated by a party to whom a right of
action has accrued to a party liable stating:

;(a) That it is dispatched under article 79;
an

“(&)y That payment is demanded by him;

shall effect a cessation of the running of the limita-
tion period in favour of the party liable from the time
of dispatch.

“7) Where, as a result of a circumstance which
is beyond the conirol of the party to whom the action
has accrued and which he could neither avoid nor
overcome, such party has been prevented from
causing the limitation period to cease to run or to
recommence, the limitation period shall:

“{a) In the case of a right of action against the
acceptor or his guarantors, be extended so as not
to expire before the expiration of six months from
the date on which the relevant circumstance ceased
to exist, or

“¢b) In the case of a right of action against an
endorser, the drawer or their guarantor, recommence.

“(8) The cessation of recommencing of the
limitation period shall operate only against the party
in respect of whom the limitation period has been
interrupted.”



Part Two. Internationsl payments 145

11, This article introduces special rules in respect
of the period of time within which an action arising
on an instrument must be brought, Under article 79,
actions are time-barred against a party primarily liable
(the acceptor or the maker) after four years have
elapsed, and against parties secondarily liable (endor-
sers, guarantors and the drawer) after two months
have elapsed, The limitation period commences to run
on the date on which the cause of action accrues. Para-
graph 3 sets forth provisions when an action accrues
in respect of a party liable, Paragraphs 4 to 6 contain
rules in respect of the cessation and recommencing of
a period. Paragraph 7 deals with the special case of
“force majeure”,

12. The Working Group considered three possible
approaches with respect to the limitation of actions
arising on an instrument:

(a) Not to introduce into the uniform law provi-
sions specizl to an international negotiable instrument
and to leave the matter governed by national law;

(6) To introduce into the uniform law detailed
provisions on the lines of the proposed article 79;

(¢) To provide in the uniform law only for the
period or periods of time within which an action must
be brought and for the date on which the limitation
period would commence to run, on the lines of arti-
cles 70 and 71 of the Geneva Uniform Law on Bills
of Exchange and Promissory Notes,

13. The Working Group was of the view that it
would be in the interest of uniformity if the uniform
law contained special provisions concerning the period
of time within which an action must be brought and
the date of commencement of such period. The Group
was agreed that it would not be feasible to lay down
special rules governing such questions as suspension
and interruption.

Action by the holder against the acceptor, the maker
and their guarantor

fa) Length of the limitation period

14. There was general consensus that a period of
four years, as proposed in article 79, was acceptable.

15. One representative was in favour of a period
of three years, and reserved his position.

(o} Date on which the period commences to rin

16. The Working Group was agreed that, in re-
spect of an instrument payable at a definite time, the

period should commence to run on the date of ma-
turity.

17. With respect to an instrument payable on
demand, the Working Group considered several pos-
sibilities:

(i} The date on which the instrument was issued;

(ii) The day after the instrument was created;

(iii) The date on whick the instrument was ac-
cepted;

(iv) The first day on which the holder could clatm
payment according to the terms of the instru-
ment; and :

(v) The date on which the iastrument was pre-
sented for payment,

18, ‘The Working Group was unable to reach con-
sensus on the date on which the period of limitation,
in respect of actions on a demand instrument, should
commence to run. According to one view, a course of
action against the acceptor of a bill or the maker of
a note should acerne on the date on which the instru-
ment, signed by the acceptor or maker, was issued to
the payee. According to another view, a course of
action against the acceptor or the maker would only
accrue on the date on which a demand for payment
was made and payment was refused. According to yet
another view, the cause of action should accroe on
the day the instrument was created, but the period of
limitation should not include the day on which the
period commenced; the draft uniform law should there-
fore set forth a general provision on the lines of arti-
cle 73 of the Geneva Uniform Law on Bills of Exchange
and Promissory Notes,

19. The majority view was that there should be
an identical rule and an identical result in respect of
an instreument payable at a definite time and an instru.
ment payable on demand, and that the date on which
the period commenced to run should be the date of
matarity, The maturity date of a bill payable on demand
should be the date on which the bill was presented
for payment,

20. The Working Group was agreed that if present-
ment of a note payable on demand or an accepted bill
payable on demand was not made within the one-year
period, laid down in article 53 (), the date from which
the period of four years should be calcelated shounld
be the day on which the period of one year, within
which presentment for payment must be made, expired.

Action of the holder against an endorser and the drawer
(a) Length of the limitation period

21. The Working Group was of the opinion that
the limitation period in respect of an action of the
holder against prior parties should be the same as the
limitation period in respect of the actien by the holder
against the acceptor, i.e. four years.

(b) Date on which the period commences to run

22. There was peneral agreement that, in respect
of an action by the holder against parties secondarily
lable, the period of four years should be calculated,
in respect of all these parties, from the date on which
a party first became liable on the instrument. It was
understood that, in the case of dishonour by non-
acceptance or Dy non-payment, this date should be
the day on which the instrument was duly protested.
Where protest was dispensed with, the date should be
the day on which the instrument was dishonoured.

Action by parties secondarily liable
(a) Length of the limitation period

23. The Working Group was agreed that the limita-
tion period in respect of an action of an endorser against
an endorser or against the drawer should be four vears,
However, the Group was of the view that in respect
of an action of an endorser or the drawer of a bill
against the acceptor or of the endorser of a note against
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the maker, an action might still be brought within one
year from the day on which the endorser or the drawer
took up and paid the bill or note or from the day on
which they themselves were sued. Such a rule would
prevent injustice to a party secondarily liable in the
rare case where he would be sued towards the end of
the period of four years,

(b} Date on which the period commences 10 run

24, The Working Group was of the opinion that
the four-year period should be calculated in the same
manner as the period in respect of an action by the
holder against parties secondarily liable, The date of
commencement of the additional period of one year
should be as stated in paragraph 23 above,

General provision on date on which a period commences
to rum.

25. The Working Group requested the Secretariat
to consider, when redrafting article 79 in the light of
its conclusions, whether it would be feasible to replace
the detailed rules in respect of the date from which the
period should be calculated by & general rule under
which the period would be calculated from the date
on which a party became first liable to pay the instru-
ment.

Suspension and interruption of the limitation period

26. The Working Group recognized that in some
legal systems a period of Jimitation could be suspended
or interrupted by an act of the creditor or of the debtor.
The Group considered two questions:

{a) Whether the uniform law should set forth
special provisions in respect of the causes and conse-
quences of suspension and interruption of actions,
arising on an international instrument, and of “force
majeure”; and

{b) If the answer to question (a) was negative
and the matter would consequently be left to national
law, whether the uniform law should set forth a specific
provision to that effect.

27. In respect of guestion (a), the Working Group
was of the view that questions concerning the causes
and consequences of suspension and interruption pre-
sented complex problems which could not adequately
be dealt with in the context of a uniform law on inter-
national bills of exchange and promissory notes and
should therefore be left to national law.

28. In respect of question (b}, the Working Group
was agreed that an express reference to national law
would be necessary in view of the fact that under some
legal systems the absence of such a reference would
result in the non-recognition of the effects of suspension
or interruption,

29. The Working Group requested the Secretarjat
to draft a provision on the lines of article 17 of an-
nex II to the Geneva Convention on Bills of Exchange
and Promissory Notes according to which it was for
the law of each High Contracting Party to determine
the causes of interruption or suspension of limitation
in the case of actions on bills of exchange which came
before its courts. The Group was of the view that this
provision should be extended to comprise also other
questions that could arise in the context of limitation,

such as the question whether the interruption or sus-
pension of a limitation period should operate in respect
of all parties lable or only against the party in respect
of whom the period had been interrupted,

Limitation of actions arising outside an instrument

30. The Working Group considered the question
whether actions arising outside an instrument, but con-
nected with it, should be made subject to a specific
limitation period.-Such actions could either relate to
the underlying tramsaction or to those that were spec-
ifically provided for in the uniform law (i.e. in ati-
cles 22, 42 and 66). The Group was of the opinion
that the regulation of the limitation period in respect
of these actions should be left to national law.

B. Lost instruments

31. Under the uniform law, the rights on an instru.
ment are vested in the holder. Article 5 (6) defines
the holder as the payee or endorsee of an instrument
who is in possession thereof. The question thus arises
which are the rights, if any, of 3 holder who has lost
possession of the instrument. Articles 80 to 85 set
forth special provisions concerning the rights and
obligations of a “holder” who has lost the instrument
{hereinafter referred to as “ex-helder”) and of the
party who pays the lost instrument.

32, The Working Group considered whether the
uniform law should set forth provisions dealing with
the situation where an instrument was lost. It was
noted that the issue was of practical importance and
one which was proper to the law on negotiable instru-
ments, Furthermore, the laws of various countries
which provided a solution in respect of lost instru-
ments differed widely and a uniform régime would thus
be beneficial. It was also noted that the laws of some
countries provided for the possibility of having an
Instrument that had been lost, whether by theft, de-
struction or otherwise, declared cancelled. The Group
was of the opinion that the institution of cancellation
would not be acceptable in the context of an interna-
tional negotiable instrument because cancellation took
place on the basis of a judicial decision which would
not necessarily be known in countries other than the
country in which it was rendered. Consequently, the
Group was agreed that the uniform law should contain
provisions along the lines of articles 80 to 85 of the
draft uniform law before it,

Article 8¢

“(1) Where an instrument is Jost [whether by
destruction, wrongful detention or otherwise] the
person who lost the instrument shall, subject to the
provisions of paragraphs (2} and (3) of this article,
have the same right to payment which he would have
had if he had been in possession of the instrument.

“(2) {a) A person claiming payment of a lost
instrument shall establish in writing to the satisfac-
tion of the party from whom he claims payment

“(i) 'The fact that, when in possession of the
instrument, he had a right to payment;
“(it) The facts which prevent production of the
instrument; and
“(ii)

The contents of the lost instrument.

N\



Part Two. International payments 147

“{b) The patty from whom payment of a lost
instrument is claimed may request the persen claim-
ing payment to give security in order to indemnify
him for any loss which he may suffer by reason of
the subsequent payment of the lost instrument.

“(¢) The kind of security and its terms shall
be determined by agreement between the person
claiming payment and the party from whom payment
is claimed. Failing such an agreement, the kind of
scecuri:y and its terms shall be determined by the

ourt,

“(d)} Where security cannot be given, the Court
may order the party from whom payment is claimed
to deposit the amount of the lost instrument, and
any interest and expenses which may be claimed
under articles 67 and 68, with the Court or any
other competent authority. Such deposit shali be
considered as payment to the person claiming pay-
ment.”

33. The basic policy underlying article 8Q is:

(a) That the fact that an instrument is lost should
not deprive the ex-holder of the rights which he would
have had if he had remained in possession of the instru-
ment; and

{b) That the party liable on the lost instrument

should not bear the risk of having to pay the instrument
twice, i.e. to the ex-holder and to the holder in posses-
sion of the instrument.
The policy under (a) above is implemented by the
provision that the ex-holder has the same right to pay-
ment which he would have had if he had not lost the
instrument {cf. para. (1)). The policy under (b)
above is implemented by the provision that the party
from whom payment is claimed may require the ex-
holder to give him security which would enable him
to indemnify himself in the event of his having paid the
instrument a second time to the holder in possession
thereof.

Paragraph (1)

34, The Working Group considered whether the
word “lost” should stand alone or should be explained
by the words “whether by destruction, wrongful deten-
tion or otherwise” which had been placed between
brackets. The Group was of the view that paragraph (1)
should elaborate on the meaning of the word “lost”
in the sense indicated in the present text. The Group
requested the Secretariat to consider whether this could
be better achieved by defining the term “joss™ in a
separate paragraph.

35, Doubts were expressed whether the phrase
“have the same right to payment which he would have
had if he had been in possession of the instrument”
expressed adequately the idea that the fact that the
instrument was lost could not be relied upon as a
defence by a party liable. The Working Group re-
quested the Secretariat to examine the possibility of
a different wording of the paragraph which would
convey that idea.

Paragraph {2} {a)}
36. The Working Group noted that paragraph (2)

{a) introduced a subjective test in that the ex-hold.er
was required to establish certain facts “to the safis-

faction of the party from whom he claims payment”.
The Group concluded that the question whether the
establishment of certain facts was satisfactory for the
purposes of article BO should be decided on objective
grounds, It requested the Secretariat to redraft the
paragraph accordingly.

Paragraph (2) (a) (i}

37. The Working Group was agreed that subpara-
graph (a) (i) should be reworded as follows: “The fact
that, if he had been in possession of the instrument,
he would have had a right to payment.”

Paragraph (2) (a) (ii}

38. The Working Group expressed agreement with
this provision.

Paragraph {2) (a} (iii}

39. The Working Group requested the Secretariat
to reconsider this provision and to determine what
elements were material for the purposes of the “writ-
ing” under paragraph (2) {a).

Paragraph (2} (b}

40. The Working Group was in agreement with
this provision, However, it was suggested that the word
“request” should be replaced by the word “require”.

Paragraph (2) (¢)

41, The Working Group expressed agreement with
this provision. However, the Group was of the view
that the Court should be given a greater measure of
discretion and should be at liberty to decide whether
security was required in a given case and what would
be the duration of the security and its terms.

Parggraph {2} (d)

42. The Working Group expressed agreement with
the substance of this paragraph, subject to introducing
also in this paragraph wording that would allow the
Court to use its discretion in deciding the period of
time during which the amount would remain in de-
posit.

Article 81

“{1} A party who has paid a lost instrement,
and to whom the instrument is subsequently pre-
sented for payment by another person, shall notify
the person to whom he paid of such presentment.

“(2) Such notification shall be given on the day
the instrument is presented or on one of the two
business days which follow and shall state the name
of the person presenting the instrument amd the
date and place of presentment.

“(3) Failure to notify shall render the party
who has paid the lost instrument liable for any
damages that the person whom he paid may suffer
from such failure (provided that the total amount
of the damages shall not exceed the amount of the
instrument}.”

43, This article imposes upon the party who has
paid the instrument to the ex-holder the obligation to
notify him of a subsequent presentation of the instru-
ment for payment, If such party does not do so, he
is liable for damages. The purpose of this provision is
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to safeguard the rights which the ex-holder may have
on the instrument and tc enable him to claim the
instrument from the holder. If the ex-holder claims
the instrument, the party who has paid the lost instru-
ment may raise as a defence against a demand for
payment by the holder the right of the ex-holder to
the instrument {cf. article 24 (3)).

44. The Working Group expressed general agree-
ment with this provision. However, the Group was of
the view that article 81 should be supplemented by a
provision on the lines of article 65 concerning the cir-
cumstances in which delay in giving notification would
be excused or be dispensed with.

Article 82

“(1) A party who has paid a lost instrument
and who is subsequently discharged of his liability
on the instrument shall have the right

“{a) Where security was given, to indemmify
himself; or

“¢by Where the amount was deposited ‘_vith a
Court or other competent anthority, to reclaim the
amount s¢ deposited.

“(2) Where the amount was deposited with a
Court or other competent authority and was not
reclaimed under paragraph (1) (b} of this article
within the period of time provided by article 79, the
person for whose benefit the amount was deposited
may request the Court which ordered the deposit
to order that the amount deposited be paid out to
him. The Court shall grant such request upon such
terms and conditions as it may require.”

45. Paragraph (1) of this article deals with the
right of the party who has paid the ex-holder to reim-
buse himself out of the security if subsequent to this
payment the lost instrument is presented by a holder
for payment and paid. Paragraph (2} concerns the
situation where a party paying under article 80 depos-
ited the amount with a Court or other competent au-
thority {cf. article 80 (2} {d)), and the amount was not
claimed within the pericd of limitation laid down in
article 79. In such a case, the ex-holder may request
the Court that the money be refunded to him,

Paragraph (1}

46. The Working Group expressed agreement with
the substance of article 82. However, it was pointed
out that the present wording did not state with sufficient
clarity that:

{a) The words “a party who has paid a lost instru-
ment” referred to a party who has paid a lost instru-
ment under the provisions or article 80; and

(b} The words “and who iIs subsequently discharged
of his liability” covered not only the case of a second
payment by the party who has paid the ex-holder, but
also other cases in which the rights of that party were
impaired, ¢.g. where that party could no longer eXercise
a right of recourse against prior parties. For example:
an endorser pays the ex-holder and receives security.
The instrument is subsequently presented to the drawer
and paid by him. The endorser should be able, under
article 82, to indemnify himself since he cannot ex-

ercise a right of recourse against the drawer. The
Group requested the Secretariat to redraft paragraph (1)
accordingly.

Paragraph (2)

47. The Working Group was of the opinion that
paragraph (2) should be redrafted so as to make it
clear that the Court, acting under article 80 (2) (),
was not obliged to indicate the beneficiary of the de-
posited amount. Furthermore, paragraph (2) should
be enlarged so as to comprise also the case where a
security had been given.

48. The Working Group requested the Secretariat
to consider the advisability of enlarging article 80 (2)
(d) by giving the Court a larger discretionary power;

this would possibly make paragraph (2) of article 82
superfluous,

Article 83

“A person claiming payment of a lost instrument
duly effects protest for dishonour by non-payment
by the use of a copy of the lost instrument or a
writing establishing the elements of the lost instru-
ment pertaining to the requirements set out in at-
ticle 1 (2) or 1 (3).”

45, The fact that the instrument is lost does not
dispense the ex-holder of the obligation to protest the
instrument in the event of dishonour by non-acceptance
or by non-payment. Article 83 lays down rules as to
how protest is to be effected in this case.

50. The question was reised whether the fact that
the instrument was lost should dispense the ex-holder of
effecting a protest. The Working Group concluded
that, if the uniform law required, as it mow did, that
protest was necessary in order to establish the liability
of parties secondarily liable, protest should also be re-
quired in the case of dishonour of a lost instrument,

51. It was noted that under article 83 protest would
duly be made by using a copy of the lost instrument
or a writing establishing the elements thereof, and that
these elements should correspond with the formal reg-
uisites that would, under article 1, make a writing
an intermational negotiable instrument, The Working
Group was agreed that where a copy of a lost instru-
ment was available, such copy could be used for pur-
poses of protest. However, the Group was of the view
that the elements of the writing to be used for purposes
of protest should be identical to the elemeats of the
writing required under article 80 (2).

52. The question was raised what would be the
legal cffect of the impossibility for the ex-holder to
effect a protest by reason of the refusal of the person
authorized to certify dishonour to draw up an authen-
ticated protest. The Working Group was of the view
that if the refusal to draw up an authenticated protest
was based on the fact that the instrument was non-
existent or that certain elements of the lost instrument
could not be reconstructed, the ex-holder would be dis-
pensed of making protest under article 61.

Article 84

“A person recefving payment of a lost instrument
in accordance with article 8C shall deliver to the
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person paying the writing required under article 80
(2} (@) (i) receipted by him.”

53. Article 84 lays down a rule under which the
person receiving payment of a lost instrument has an
obligation similar to that of the person receiving pay-
ment of an instrument that was not lost (article 70 (2)).
In the case of a lost instrument, the person receiving
payment must deliver to the payor the writing required
under article BO receipted by him,

54. The Working Group expressed agreement with
this article, subject to:

{a} Omitting in the article the reference to subpara-
graph (iii) of article 80 (2) (a); and

(b Adding the words “and any authenticated pro-
test” at the end of the provision.

Article 85

“A party who paid a lost instrument in accordance
with article 80 shall, upon due proof of such pay-
ment, have the same rights which be would have had
if he had been in possession of the instrument.”

35, The provision of article 85 establishes in re-
spect of parties who paid and tock up a lost instrument
rights similar to those of the ex-holder under article 80.
Thus, where an endorser, upon dishonour by the ac-
ceptor, pays the ex-hoider, the endorser in turn has,
against prior parties, those rights on the lost instru-
ment which he would have had if he had acquired,
upon payment, possession of the instrument.

56. The Working Group expressed agreement with
the provision of article 85. However, the Group was
of the view that it was not necessary for the party who
paid the instrument to furnish proof of such payment,
since he would be in possession of the receipted writing
referred to in article 84. Consequently, the words
“upon due proof of such presentment” should be de-
leted,

Article 86

“[{a) Where an instrument was lost by the payee
or by his endorsee for coliection whether by destruc-
tion, wrongful detention: or otherwise, the payee upon
due proof of the fact that he or his endorsee for
collection lost the instrument, shall have the right
to request the drawer or the maker to issue a du-
plicate of the lost instrument. The drawer or maker,
upon issuing such duplicate may request the payee
to give security in order to indemnify him for any
loss which he may suffer by reason of the subse-
quent payment of the lost instrument,

“(B) The kind of security and its terms shall be
determined by agreement between the drawer or
maker issuing a duplicate of a lost instrument and the
payee. Failing such an agreement, the kind of secu-
rity and its terms shall be determined by the Court.

“(c) (i) The drawer or the maker when issuing
a duplicate of a lost bill or note may
write on the face thereof the word
‘duplicate’ (or words of similar import).

“(ii} Where an instrument is marked as be-

ing duplicate, it shall be considered as

an instrument under this law, provided
that a duplicate of a lost bill or note
cannot be nepotiated except for pur-
poses of collection.

“td) Refusal by the drawer or maker to issue
a duplicate of a lost instrument shall reander the
drawer or maker liable for any damages that the
payee may suffer from such refusal {provided that
the total amount of the damages shall not exceed
the amount of the lost instrument}.]”

37. Article 80 gives the ex-holder the right to de-
mand payment when the lost instrument is due. Arti-
cle 86 confers upon the ex-holder the right to ask the
drawer or the maker to issue a duplicate of the lost
instrument. The rights conferred upon the ex-holder
under articles 80 and 86 are not concurrent and the
ex-holder has thercfore an option. Article 86 also es-
tablishes the procedure to be followed when a duplicate
is issued: the drawer or the maker may request the
ex-holder to give security in order to protect himself
against any loss which he may suffer by reason of
subsequently paying the holder of the instrument,

58. Doubts were expressed whether a provision in
respect of duplicate instruments was necessary, It was
stated that the practical necessity for such a rule was
probably not very great. The Working Group, after
deliberation, decided to defer consideration of article 86
until after it had received from the Secretariat a note
containing information on the law obtaining in various

countries in respect of a duplicate and on the practice
foltowed.

C. Sphere of application; form

59. Under the terms of reference given to it by
the Commission, the Working Group is requested to
draw up uniform rules applicable to a special nego-

Ltiable instrument for optionai use in international trans-

actions. There are thus two requirements that must
necessarily underlie the uniform law:

(@y The use of the instrument must be opticnal;
and

(b} The instrument is to be used for settling inter-
national transactions and the uniform rules should not
be used in respect of purely domestic transactions.

{a) Exercise of the option

60. The initial choice to use a bill or 2 note sub-
ject to the uniform law is exercised by the drawer or
the maker. He may do so if certain internationat ele-
ments are present, but he is under no obligation to
draw a bill or make a note under the uniform law. Per-
sons other than the drawer or the maker are bound
by the uniform law by virtue of their signature on the
international instrument or by taking it up.

{b) International clements

61, There are two alternative approaches that would
ensure compliance with the reguirement that the inter-
nationa! instrument is to be used for settling interna-
tional transactions:

(i) To provide that the transaction underlying the
drawing of an international bilt or the making
of an international note should be international.
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This approach would entail that proof of the
“internationality” of the instrument would have
to be deduced from the commercial character
of the underlying transaction; or

(iiy To provide that the “internationality” of the
instrument should appear from the instrument
itself.

Articles 1 to 3 of the draft uniform law are based on
the second approach because it is essential that the ques-
tion whether the uniform law applies can be answered,
in all cases, from what appears on the face of the in-
strument,

Article ]

“(1) This Law shall apply to international bills
of exchange and to international promissory notes.

“(2)  An international bill of exchange is a writ-
ten instrument which

“(a} Contains, in the text thereof, the words ‘Pay
against this International Bill of Exchange, drawn
subject to the Convention of > (or words of
similar import); and

“(b} Contains an unconditional order whereby

one person (the drawer) directs another person (the
drawee) to pay a definite order; and

“e} Is payable on demand or at a definite time;
and

“(d} 1ssigned by the drawer; and

“{e) Shows that it is drawn in a country other
than the country of the drawee or of the payee or of
the place where payment is to be made.

“{3) An international promissory note is a writ-
ten instrument which

*{a) Contains, in the text thereof, the words
‘Against this International Promissory Note, made
subject to the Convention of . . ., I promise to pay ..~
{or words of similar import}; and

“(b) Contains an unconstitutional promise where-
by one person {the maker) engages to pay a definite
sum of money to a specified persen {the payee) or
to his order; and

“fc} Is payable on demand or at a definite time;
and

“(d) Is signed by the maker; and

“{e) Shows that it is made in a country other
than the country of the payee or of the place where
payment is to be made.”

62. Paragraph (2) lays down the formal requisites
which are required in order

{a} To make a negotiable instrument, and

{(b) 'To make a negotiable instrument an interna-
tional negotiable instrument that is subject to the uni-
form law,

63. The Working Group expressed agreement with
the provisions of article 1.

64. It was noted that, by virtue of articles 9 and 10
of the Geneva Convention of 1930 for the Settlement of
Certain Conflicts of Laws in connextion witb Bills of

Exchange and Promissory Notes, States having ratified
that Convention might be prevented from ratifving a
convention on internatiopal bills of exchange and inter-
national promissory notes. It was also noted that arti-
cle 18 of the above-mentioned Geneva Convention of
1930 sets forth a procedure for the revision of some or
all of the provisions of that Convention. The view was
expressed that, if there were a substantial obstacle stand-
ing in the way of a convention on international ne-
gotiable instruments, one possibility would be for States
that were bound by the Geneva Convention of 1930
to remove the obstacle during the Conference of Pleni-
potentiaries that would be convened to adopt a conven-
tion on international negotiable instruments. The view
was also expressed that the contracting parties to the
Geneva Convention of 1930 should take steps within
the United Nations that would lead to the necessary
amendment of that Convention. The observer of the
Hague Conference on Private International Law stated
that the Hague Conference had included the guestion
of conflicts of law in the field of negotiable instruments
in its programme of work and was considering the pos-
sibility of a revision of the Geneva Convention of 1930
or of drawing up a new convention on conflicts of Taw
in this field.

65. The Working Group, whilst recognizing that
the Genva Convention of 1930 on conflicts of law might
stand in the way of a future convention on international
negotiable instruments, was of the view that any con-
clusion it might reach on the relationship between the
two conventions would do little to solve the problem of
potential incompatibility. The Group requested the Sec-
retariat to prepare, in consultation with other interested
international organizations such as the Hague Con-
ference on Private International Law, a study of the
issue involved and of the possible procedures that could
be followed, and to submit it to the Group at its next
session,

Paragraph 1

66. The Working Group expressed general agree-
ment with the provision of this paragraph.

Paragraph 2
“Written instrument”

67. It was suggested that the uniform law should
contain a definition of the word “written”. The view was
expressed that the definition should be such as to make
it possible for an international instrument to be printed
out by electronic means. However, doubts were expres-
sed whether such an instrument would still be an instru-
ment for the purposes of the uniform law, The Working
Group was agreed that the term “written” should en-
compass “handwritten”, “typed” and “printed”, but
that the uniform law itself should not set forth a defi-
nition to that effect,

Subparagraph (a)

68. The Working Group was of the view that the
imstrument shouid bear on its face the words “inter-
national bill of exchange” and that it should contain
a reference to the apphcable Jaw, Le. “the Convention
of ...”. The Group requested the Secretariat to con-
sider whether it would be more appropriate to list
these requirements after the present subparagraph (d).
One representative expressed the view that the words
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“international bill of exchange” should be inserted in
the body of the instrument,

69. The Working Group considered the question
whether the words “international bill of exchange”
should be expressed in the language employed in draw-
ing up the bill, as was required by the Geneva Con-
vention of 1930 providing a Uniform Law for Bills
of Exchange and Promissory Notes. The Group was
of the view that this requirement should not be included
in article 1 because of the not infrequent cases where
a bill was drawn up in more than one language,

Subparagraph (b}, {¢) and (d}

70. The Working Group expressed agreement with
the provisions of these subparagraphs. The question was
raised whether an international imstrument could be
made payable initially to bearer. Some representatives
expressed themselves in favour of such a rule. However,
the Group was informed that certain central banks had
raised objections to such instruments. The Group, after
deliberation, was agreed that, in the light of that op-
positiont, bearer instruments should be excluded.

Subparagrah (e)

71. The Working Group expressed agreement with
the requirement that at feast two “international ele-
ments” should appear on the face of the imstrument
and that the elements mentioned covered adequately
the types of international transaction in respect of which
an international instrument could be used. The Group
considered various proposals aimed at improving the
present wording of subparagraph (e). After delibera-
tion, the Group was agreed that either two of the follow-
ing elements should appear on the face of the instru-
ment.

(i) That it is drawn in one State and payable in
another State; or
(i) That it is drawn in one State in favour of a
payee in another State; or
(iii} That it is drawn in one State on a drawee
in another State,
The Group requested the Secretariat {o comsider the
situations where the drawee and payee, or the drawee
and the place of payment, or the payee and the place
of payment were in different States and to draft ap-
propriate wording covering these situations.

Additional elements

72. The Working Group considered & number of
suggestions that additional formal requirements at pres-
ent found in national legistations should be included
amongst the requirements set forth in paragraph (2),
such as the place of drawing, the place of payment,
the date of issue and that the bill should mention that
it was drawn ‘o the order of” a payee. The Group
was of the opinion that adding further requirements
might give rise to cases where, through the lack of a
requirement on the instrument, the instrument would
not be a negotiable instrument under the uniform law.
However, the Group was of the view that the instru-
ment shouid be dated, in view of the fact that the date
of the instrument was relevant in other provisions of
the uniform law. The Group requested the Secretariat
10 redraft subparagraph (d) as follows:

“(dy Ts signed by the drawer and dated;”

73, The Working Group requested the Secreatriat
to consider the desirability of rearranging subparagraphs
(a) to {e) so that the “international elements” under
{d} and (e) would be together and would appear after
the formal requisites set forth in subparagraphs (b},
(¢) and (d4).

Paragraph 3

74. The Working Group was agreed that its con-
clusions in respect of paragraph (2) also obtained in
respect of paragraph (3).

Article 2

“The incorrectness of statements made on an
instrument for the purpose of paragraph (2) (e)
or {(3) (e) of article 1 shall not affect the applica-
tion of this Law.”

75. The purpose of article 2 is {o easure that it is
sufficient for the purpose of article 1 {2} (¢} or (3} (&)
that the bill or note shows on its face the elements of
internationality set forth in those subparagraphs. Proof
brought to the contrary does not make the law inap-
plicable, although incorrect or false statements made
on the bill or note as to those elements may be con-
sidered by a State as violating its law.

76. The Working Group expressed general agree-
ment with the substance of article 2, However, the
Group was of the view that the article should be re-
drafted in order to make it clear that, for the purposes
of paragraph (2) {e) or (3} (e), statements on the
face of the instrument should conclusively be presumed
to be true,

Article 3

“This Law shall apply without regard to whether
the countries indicated on an international bill of
exchange or an imternational promissory note pur-
suant to paragraph (2} {(e) or (3) (e} of article 1
are Contracting States.”

77. A party who signs or takes up an international
instrument manifests thereby his intention that his
rights and obligations on the instrument are to be gov-
erned by the uniform law. Consequently, a Court in
a contracting State should apply the uniform law re-
gardless of the fact whether the States indicated on the
instrument for purposes of paragraph (2) {e) or (3) {e)
are coatracting States.

78. The Working Group expressed agreement with
the provisien of article 3. However, the Group was of
the view that the article should be redrafted to the ef-
fect that the uniform law would apply in @ Contracting
State without regard to whether the States indicated
on the instrument for purposes of paragraph (2} (e}
or (3) (&) of article 1 were contracting States,

79. An observer suggested that, for the purpose
of the application of the uniform law, there should be
the requirement that the uniform law would apply only
if the instrument showed on its face that the drawee
was in a contracting State. The Working Group did
not accept this suggestion on the ground that it would
unnecessarily restrict the sphere of application of the
uniform law.
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D. Interpretation

1. GENERAL
Article 4

“In interpreting and applying the provisions of
this Law, regard shall be had to its international
character and to the need to promote uniformity
in its interpretation and application.”

80, Article 4 is designed to promote upiformity in
the interpretation and application of the uniform law.
The article corresponds to a provision recommended
by the Working Group on the Ianternational Sale of
Goods,

81. The Working Group expressed agreement with
this provision. The Group noted that the article, as
now worded, did not correspond to the provision
adopted n article 7 of the Convention on the Limita-
tion Period in the International Sale of Goods, which
read as follows:

“In the interpretation and application of the pro-
visions of this Convention, regard shall be had to its
international character and to the need to promote
uniformity.”

The Group requested the Secretariat to reword arti-
cle 4 accordingly.

Article 5
“In this Law:

“(1) ‘Bearer’ means a person in possession of
a bill or of a note endorsed in blank;

“(2) ‘Bill' means an international bill of ex-
change governed by this Law;

“(3) ‘Note’ means an international promissory
note governed by this Law;

“t4) ‘Instrument’ means an international bill of
exchange or an international promissory note gov-
erned by this Law;

“{5} {(a) ‘Endorsement’ means a signaturc, ot
a signature accompanied by a statement designating
the person to whom the instrument is payable, which
is placed on the instrument by the payee, by anm
endorsee from the payee, or by any person who is
designated under an uninterrupted series of such
endorsements. An endorsement which consists solely
of the signature of the endorser means that the in-
strument is payable to any person in possession
thereof;

“(b) ‘Endorsement in blank’ means an endorse-
ment which consists solely of the signature of the
endorser or which includes a statement to the effect
that the instrument is payable to any person in pos-
session thereof;

“(¢) ‘Special endorsement’ means an endorse-
ment which specifies the person to whom the in-
strument is payable;

“(6) ‘Holder means the payee or the endorsee
of an instrument who is in possession thereof;

“(7y ‘Issue’ means the ﬁrst.transfer of an in-
strument to a person who takes it as holder;

“(8) ‘Party’ means a party to an instrument;

“(9) ‘Profected holder’ means the holder of an
instrument which, on the face of it, appears to be
complete and regular and not overdue, provided
that such holder was, when taking the instrument
without knowledge of any claims or defences af-
fecting the instrument or of the fact that it was
dishonourable.”

82. Article 5 sets forth definitions in respect of
terms used in the uniform law.

83. The Working Group noted that it had con-
sidered paragraphs (5), (6), and (9) at its first ses-
sion {see A/CN.9/77, paras. 60-71; UNCITRAL
Yearbook, Vol. IV: 1973, part two, I, ).

Paragraph (I): “bearer”

84. It was noted that the expression “bearer” was
not used in the uniform law and that there was there-
fore no need for a definition of “bearer”.

Paragraphs (2}, (3}, (4) and (8): “bill”, "note”, “instru-
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ment”, “party”’

85. The Working Group expressed agreement with
the definitions given for “bill", “note”, “instrument”
and “party”,

Paragraph (7): “issue”

86. The Working Group requested the Secretariat
to reconsider the definition of “issue” in the light of its
conclusions in respect or article 12 (see A/CN.9/77,
paras. 11-13; UNCITRAL Yearbook, Vol. IV: 1973,
part two, I, 1),

Other definitions

87. The suggestion was made that article 5 should
set forth a definition of “dishonowr” since this term
was not used in the Geneva Uniform Law and could
not easily be translated into other languages. The sug-
gestion was also made that article 5 should define what
constituted an “unconditional order”. The Working
Group requested the Secretariat to comsider appro-
priate formulations of these terms and to place a draft
text before it at its next session.

2. INTERPRETATION OF FORMAL REQUIREMENTS

Article 7

“The sum payable by an instrument is a definite
sum although the bill states that it is to be paid

“(a) With interest; or
“(b) By stated instalments; or

“{¢) According to an indicated rate of ex-
change or according to a rate of exchange 1o be de-
termined as directed by the instrument.”

88. This article provides that if an instrument
states that it is to be paid with interest, by stated instal-
ments, or according to a certain rate of exchange, the
sum payable is a definite sum for the purpose of arti-
cle 1 (2} (B) or (3) (b).

Paragraph (a)

80. The Working Group was agreed that the uni-
form law should permit the stipulation of interest on
a bill or note.

N
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Paragraph (b)

90, The Working Group was apreed that an in-
ternational instrument could be made payable by in-
stalments. However, paragraph (b) should make it
clear that the sum payable was a definite sum even
if it was stipulated on the instrument that upon default
in payment of any instalment the unpaid balance would
become due.

Paragraph {c)

91. The Working Group expressed agreement with
the substance of this provision on the understanding
that the “rate” referred to in this paragraph referred
to the rate of exchange mentioned in article 74 and not
to any other rates.

92, The question was raised of what would be the
relationship between paragraph {¢) and article 74.
The Working Group, after deliberation, decided to
defer consideration of this question until it considered
article 74 in second reading. In this conmexion, the
Group requested the Secretariat to inquire amongst
banking and trade institutions whether and, if so, what
kind of clauses, such as multicurrency clauses, were
used in practice, and to examine whether the use of
such clauses could affect the “definiteness” of the sum
payable by an instrument, and to report to it at its
next sessiom,

Article 8

“(1) ¥ there is a discrepancy between the
amount of the instrument expressed in words and
the amount expressed in figures, the sum payable
shail be the amount expressed in words.

“1(2) If the amount of the instrument is speci-
fied in a currency having the same designation but a
different value in the country where it was drawn
or made and the country where payment is to be
made, the designation shall be considered to be in
the currency of the country where payment is to
be made [provided that the place where payment
is to be made is indicated on the instrument}.]

“(3) Where an instrument states that it is to
be paid with interest, without specifying the date
from which interest is to run, interest shait run from
the date of the instrument [and if the instrument is
undated, from the issue thereof].

“(4) Where an instrument states that it is to
be paid with interest, without specifying the rate,
simple interest at the rate of [five] per cenmt per
annum shall be payable.”

93, Article 8 gives rules of interpretation with
regard to the amount of the instrument.

94, Paragraph (1) deals with the case where there
is a discrepancy between the amount expressed In
words and the amount expressed in figures. Para-
graph (2) settles the question which arises when the
amount of an instrument is denominated in a currency
which has the same designation but a different value
in the country of drawing and the country of payment.

95, Paragraphs (3) and (4) lay down rules that
obtain when the amount of the instrument is to be paid
with interest,

Paragraph (1)

96. The Working Group expressed agreement with
the substance of this paragraph.

97. Consideration was given to suggestions con-
cerning additional ruies of Interpretation that would
be applicable in cases of discrepancy between the
amount in words and the amount in figures cther than
the case mentioned in paragraph (1). 1t was suggested
that if the words in which the amount was expressed
were ambiguous and . the figures were not, the sum
payable should be the amount expressed in figures
{cf. sect. 3-118 (¢} of the Uniform Commerical Code).
It was further suggested that article 8 should reflect
the situation envisaged in article 6 of the Geneva Uni-
form Law, according to which if the sum payable by
a bill was expressed more than once in words or more
than once in figures, and there was discrepancy, the
smaller sum would be the sum payable. The Working
Group, after deliberation, decided not to retain these
suggestions,

Paragraph (2)

98. The Working Group concluded that this para-
graph should be redrafted in such a way that the cus-
rency designated on the instrument would be con-
sidered to be the currency of the country where pay-
ment was to be made if the following conditions were
met:

{a) The amount of the instrument is specified in
a currency having the same denomination in at least
one other State than the State where payment was {0
be made; and

{b) The currency is not identified as the currency
of any State; and

{¢) The State where payment is to be made is
indicated on the instroment.

Paragraph (3)

99, The Working Group expressed agreement with
this provision and decided to delete the words that
were placed between brackets in view of its decision

under article 1 (2} and (3) that the instrument must
be dated.

Paragraph (4)

100. The Working Group was agreed that para-
graph 4 should be aligned on article 5 of the Geneva
Uniform Law: if interest was stipulated and the rate
of interest was not indicated, the stipulation should be
deemed not to have been written,

Article 9

“(1) An instrument is payable on demand

“{a) If it states that it is payable on demaad
or at sight or on presentment or if it contains words
of similar import;

“(b)

“(2) An instrument, which is accepted or en-
dorsed or guaranteed after maturity is an instrument
payable on demand as regards the acceptor, the
endorser or the guaranior.

“(3) A bill is payable at a definite time if it
states that it is payable

If no time for payment is expressed.
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“(a@) On a stated date or at a fixed period after
a stated date or at a fixed period after the date of
the bill; or

“(b) At a fixed period after sight; or

“I(c} By instalments at successive dates, even
when it is stipulated in the bill that upon default in
payment of any instalment the unpaid balance shall
become due immediately.]

“(4) A note is payable at a definite time if
it states that it is payable

“fq) On a stated date or at a fixed period after
a stated date or at a fixed period after the date of
the note; f[or]

“[(b) By instalments at successive dates, even
when it is stipulated in the note that upon default in
payment of any instalment the unpaid balance shall
become due immediately.]

“(5) The time of payment of an instrument
payable at a fixed period after date is determined by
reference to the date stated on the instrument regard-
fess of whether instrument is apnte-dated or post-
dated.”

101. This article provides when an instrument_is
considered to be payable on demand and at a definite
time.

Paragraphs (1) and (2)

102. The Working Group expressed agreement with
these provisions.

Paragraph (3)
Subparagraphs (a) and (b)

103, The Working Group expressed agreement with
these provisions.

Subparagraph (c)

104, The Working Group expressed agreement with
the substance of this provision, subject to the following
considerations:

(@ In view of the fact that an acceleration clause
could provide for payment of the unpaid balance at
a date later than the day of default, the word “imme-
diately” should be deleted;

(#) Supplementary rules should be drafted in re-
spect of the rights and obligations of parties in the
event of the unpaid balance having become due (ac-
celeration clause).

Faragraph (4)
105, The Working Group was agreed that its con-

clusions in respect of paragraph 3 should obtain also
in respect of paragraph 4.

Paragraph (5)

106 Paragraph (5) provides that the expression
“date on the instrument” means the date stated on the
instrument regardless of the true date.

107. The Working Group expressed its agreement
with this provision, but considered that the words
“regardless of whether the instrument is ante-dated or
post-dated” should be deleted since the date stated
on the instrument should be presumed to be conclusive.

108. One representative e;xpressed the view that
paragraph 5 should be deleted.

109. The Working Group considered the ques-
tion of what would be the legal effect of an instrument
which stated that it was to be paid on a stated date or
before. According to one view, such an instrument
would be an instrument payable on demand. Accord-
ing to another view, a distinction should be made ac-
cording to whether it was the holder who demanded
payment before the stated date or whether it was the
party liable who made payment before that date. The
Group requested the Secretariat to consider these
questions and to inquire whether instruments with this
kind of maturity date were used in practice,

Article 10
“1) A bill may
“(a) Be drawn upon two or more drawees.
“(b) Be signed by two or more drawers,
“(c) Be payable to two or more payees.
“(2) A note may
“(a) Be made by two or more makers,
“(b) Be payable to two or more payees.

“(3) If an instrument is payable to two or more
payees in the alternative it is payable 1o any one of
them and any one of them in possession of the in-
strument may exercise the rights of a holder, In any
other case the instrument is payable to ali of them
and the rights of a holder can only be exercised by
all of them.”

110. Article 10 provides that a bill or a note may
be drawn by two or more drawers or on more than
two or more drawees or be payable to two or more
payees. It also provides that if the instrument is pay-
able to two or more payees in the alternative (A or B),
it is payable to any one of them and any one of them
may endorse the instrument. If the instrument is
payable to two or more payees not in the alternative
(A and B), it is payable to A and B together and it
must be endersed by both,

111. The Working Group was agreed that the uni-
form law should contain a rule permitting a plurality
of drawers, drawees or payees. However, the Group
was of the view that the provisions in the draft uni-
form law governing cases where there was such a plural-
ity should be reconsidered and completed.

3. COMPLETION OF AN INCOMPLETE INSTRUMENT

Article 11

“(1) The possessor of a writing which

“{a) Contains, in a text thereof, the words ‘pay
against this international bill of exchange, drawn
subject to the Convention of ..., or the words
‘against this international promissory note, made
subject to the Convention of . ., T promise to pay ...’
(or words of similar import), and

“(b} Is signed by the drawer or the maker, but
which lacks elements pertaining to one or more of the
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other requirements set out in article 1 {(2) or 1 (3)
shall be presumed to have received authority from
the drawer or the maker to insert such elements,
and the instrument so completed is effective as a
bill or as a note;

“(2) When such a writing is completed other-
wise than in accordance with the authority given,
the lack of authority cannot be set up as a defence
against a holder who took the instrument without
knowledge of the lack of authority.”

112.  Article 11 deals with the completion of an
instrument which lacks elements that are required for
purposes of negotiability under the uniform law. The
article does not apply to the alteration or correction of
elements that appear on a completed instrument; in
such a case article 29, concerning material alterations,
applies. Article 11 applies when two conditions are
met:

(a) The instrument must contain the words “inter-
national bill of exchange” or “international promissory
note”, and must mention that it is subject to the Con-
vention of .. ; and

() The instrument must be signed by the drawer
or the maker.

If these conditions are satisfied, then every possessor
of the writing has an authority, derived from the
drawer or maker, to insert the elements that are lack-
ing. If such insertion is made in accordance with the
authority given, then the instrument as completed is
effective as an instrument under the uniform law. If
the insertion is not made in accordance with the au-
thority given, the instrument is also effective as an in-
strument under the uniform law, but any person who
signed the instrument before such completion may use
the absence of authority as a defence. However, such
a defence cannot be raised against a holder who tock
the instrument without knowledge of the lack of au-
thority. The article establishes the presumption, sub-
ject to proof to the contrary, that the instrument was
completed in accordance with the authority given.

113. The Working Group was agreed that the issue
dealt with in article 11 should be governed by the uni-
form law. The Group was also agreed that article 11
should apply only when the “writing” contained the
words “international bills of exchange” or “interna-
tional promissory note” and a reference to the Conven-

tion as the applicable law, and was signed by the
drawer, the maker or the acceptor.

114. The Working Group requested the Secretariat
to redraft article 11 along the following lines:

. (@) The article should not refer to any presump-
tion;

(b) The article should not refer expressly to any
authority given by the drawer or the maker;

(¢) The expression “possessor’ should not be used;

{d) The article should make it clear that it applied
only when elements were missing and could therefore
be inserted, and not to cases of correction of the exist-
ing words or figures;

(e) The article should specify that when elements
were inserted contrary to the agreement between the
parties, the instrument was a negotiable instrument
under the uniform law, but parties who signed before
such completion would have a defence against liability
on the instrument vis-a-vis a holder who took the in-
strument with knowledge of the absence of agreement.

115. One representative expressed the view that
any signature should suffice for the purposes of arti-
cle 11.

116. The Working Group requested the Secretariat,
when redrafting article 11, to take account of the word-
ing of article 10 of the Geneva Uniform Law.

FUTURE WORK

117. The Working Group, having terminated its
first reading of the draft Uniform Law on International
Bills of Exchange and International Promissory Notes,
requested the Secretariat to place before it, at its fifth
sesston, a revised draft uniform law that would reflect
its deliberations and conclusions. The Group agreed
with the suggestion made by its Secretary that the Sec-
retariat should approach representatives of the Group
for the purpose of preparing a revised text in the vari-
ous official languages.

118, The Working Group gave consideration to
the timing of its fifth session. The Group was of the
opinion that the consideration of the time and place
for that session should be left for decision by the Com-
mission at its forthcoming ninth session, which will
convene on 12 April 1976.

2, List of relevant documents not reproduced in the present volume

Title or description

Provisional agenda ............ ceen

Document reference

A/CN9/WGIV/WP.5

Draft uniform law on international bills of ex-
change and international promissory notes:

draft text of article 79 . ...........

cee.. A/CNY/WGIV/CRP.S

Draft uniform law on international bills of ex-
change and international promissory notes,

with commentary ..........

..... A/CNY/WGIV/CRP.10 and

Add.1to 6
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INTRODUCTION

(1) Terms of reference

1. The United Nations Commission on Interna-
tional Trade Law (UNCITRAL) at its sixth session
{April 1973) requested the Secretary-General:

“In consultation with regional economic commis-
sions of the United Nations and centres of interna-
tional commercial arbitration, giving due considera-
tion to the Arbitration Rules of the United Nations
Bconomic Commission for Europe and the ECAFE

* 7 November 1975.

157

Rules for Internationa] Comumercial Arbitration, to
prepare a draft set of arbitration rules for optional
use in ad hoc arbitration relating to imternational
trade;1

2. ‘The initial version of such draft arbitration rules
was prepared by the Secretariat in consultation with
Professor Pieter Sanders of the Netherlands who served
as a consultant to the Secretariat on the subject. At the

1 Report of the United Nations Commission on International

Trade Law on the work of its sixth session, Official Recordr
of the General Assembly; Twenty-eighth Session, Supplement
No. 17 {A/9017), para. 85 (UNCITRAL Yearbook, Vol, IV:
1973, part one, II, A)
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invitation of the Secretariat, the International Com-
mittee on Commercial Arbitration (formerly known as
the International Qrganizing Committee) of the Inter-
national Arbitration Congress, a body composed of
representatives of centres of international commercial
arbitration and of experts in this field, appointed a Con-
sultative Group of four experts to consult with the
Secretariat concerning the draft arbitration rules® The
Consultative Group submitted comments on two ver-
sions of the draft arbitration rules.

3. Thereafter, draft rules eatitled “Preliminary draft
set of arbitration rules for optional use in ad hoc arbi-
tration relating to international trade” (reproduced in
document A/CN.9/97)* were circulated for comments
to the regional commissions of the United Nations and
to some 75 centres of international commercial ar-
bitration. These draft rules were also considered at the
Fifth International Arbitration Congress held at New
Delhi, India, from 7 to 10 Fanuary 1975. The com-
ments made and the modifications suggested at that
meeting regarding the draft rules were reproduced in
document A/CN.9/97/Add.2* The Fifth International
Arbitration Congress also adopted a resolution on the
draft arbitration rules, by which it endorsed the prin-
ciples of the preliminary draft set of rules, and en-
couraged UNCITRAL, in the light of comments made
on this draft, to finalize the rules and make them avail-
able for use at the earliest possible date.®

4, Owing to the fact that most centres of interna-
ticnal commercial arbitration were represented at the
Fifth International Arbitration Congress, and that they
submitted their observations directly to the two working
groups established at that congress, few replies were
received by the Secretariat from these centres. Replies
were received from the Economic Commission for Eo-
rope, the International Chamber of Commerce, and the
Argentine Chamber of Commerce (all reproduced in
A/CN.9/97/Add.1);* the Government of Norway, the
Hungarian Chamber of Commerce, the Inter-American
Commercial Arbitration Commission and the Inter-
American Development Bank (ail reproduced in A/
CN.9/97/Add.3):* and the Commission of the Eu-
ropean Communities (reproduced in A/CN.9/97/
Add.4).*

5, The “Preliminary draft set of arbitration rules
for optional use in ad hoc arbitration relating to inter-
national trade”, together with the comments and replies
referred to above, were placed before the eighth session
of the Commission (Geneva, 1-17 April 1975} for con-
sideration. At that session, the Commission was agreed
that, in considering the preliminary draft arbitration
rules, it would concentrate on the basic concepts under-

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1975,
part two, IIL

2 The Consultative Group was composed as follows:

(@) Dr. Carlos A. Dunshee de Abranches, Director-Geperal
of the Inter-American Commercial Arbitration Commission;

{b) Professor Tokusuke Kitagawa, Tokyo Metropolitan
Tniversity; ]

{c) Mr. Douald B. Straus, President of the Research Insti-
tute of the American Arbitration Association;

{d} Professor Heinz Strohbach, Court of Arbitration of
the Chamber of Commerce of the German Democratic Re-

ublic.
P 8 The text of the resolution is reproduced in A/CN.9/97/
Add.1, annex IV,

lying the draft and on the major issues dealt with in
the individual articles thereof. The Commission was
further apreed that, at that session, it should not reach
final conclusions on matters of substance, and that the
main purpose of its deliberations was to have a general
debate on the preliminary draft as a whole, A summary
of the Commission’s deliberations at that session is set
forth in the report of the Commission on the work of
its eighth session (A/10017, annex 1).* At the con-
clusion of its deliberations, the Commission decided to
request the Secretary-General:

(@) 'To prepare a revised draft of these rules, taking
into account the observations made on the preliminary
draft in the course of its eighth session.

{b) To submit the revised draft arbitration rules
to the Commission at its ninth session,

6. In response to that request, the Secretariat, in
consuitation with Professor Pieter Sanders, who has con-
tinued to serve as a consuitant to the Secretariat on the
subject, has prepared two documents.* The present
document sets forth an integrated text of draft arbitra-
tion rules, which is based on the preliminary draft set
of rules which the Commission examined at its eighth
session and which takes into account observations and
suggestions made at that session.® A second document
(A/CN.9/113)** sets forth a text which, on certain
issues, contains provisions which reflect observations
and suggestions not retained in the integrated text. This
text is sometimes presented in the form of alternative
provisions,

7. In drafting the rules, the following international
conventions were taken into account:

New York 1958 Convention en the Recognition
and Enforcement of Foreign
Arbitral Awards

European Convention on Inter-
national Commercial Arbitra-
tion

Washington 1965 Convention on the Settlement of

Investment Disputes between

States and Nationals of Other

States

The following existing rules were also given special
consideration:

Geneva 1961

ECE Rules Arbitration rules of the United
Nations Economic Commis-
sion for Euvrope, 1966

ECAFE Rules Rules for international commer-

cial arbitration of the United
Nations Economic Commis-
sion for Asia and the Far East
{now the TUnited Nations
Economic and Social Com-
misston for Asia and the Paci-
fic), 1966

* Reproduced in UNCITRAL Yearbook, Vol. VI: 1973,
part one, IL, 1.

** Repraduced in this volume, part two, III, 3, infra.

4 The Secretariat gratefully acknowledges the assistance
given to it by Professor Pieter Sanders in the preparation of
the two documents. :

5 A commentary on the integrated text of draft arbitration
rules is set forth im A/CN.9/112/Add.1, reproduced in this
volume, part two, ITL, 2, Infra.
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ICC Rules Roles of conciliation and arbi-

tration of the ICC, 1975

Inter-American Rules of procedure of the Inter-

Arbitration American Commercial Arbi-
Commission tration Commission
Rules

American Commercial arbitration rules of
Arbitration the American Arbitration As-

Association Rules  soclation

USSR Chamber of Rules of procedure of the For-
Commerce Rules eign Trade Arbitration Com-
mission at the USSR Cham-

ber of Commerce

Attention has also been given to the provisions of
various other arbitration rules,

(2} Organization of the rules

8. The Rules are divided into four sections:
Section I Introductory rules (articles 1 to 5);

Section II  Appointment of arbitrators (articles 6
to 13);

Section III Arbitral proceedings (articles 14 to
26);

Section IV The award (articles 27 to 34).

9. Pursuant to the Commission’s decision taken at
its eighth session referred to in paragraph 1 above,
the proposed rules are designed for arbitration where,
in accordance with the agreement of the parties, a dis-
pute is submitted for decision to a sole arbitrator or
to a three-member arbitral tribunal established specific-
ally (ad hoc) for settling the dispute in question.

(3) The arbitration clause or agreement

10. An agreement to submit disputes to arbitration
is normally concluded before a dispute has arisen, and
is contained in a clause of the contract (the arbitration
clause)} or in a separate arbitration agreement, Less
frequently, the arbitration agreement is concluded in a
separate document after a dispute has arisen, An ar-
bitration ciause or separate arbitration agreement should
be carefully drafted, since it serves as the legal basis
for the arbitration. It may be noted that arbitrators are
incompetent to act beyond the scope of the arbitration
clause or separate arbifration agreement.

i1. It may also be noted that, under article 1, para-
graph 1, of the rules, applicability of the rules depends
on an express reference to them, in writing, in the ar-
bitration clause or separate arbitration agreement. A
simple reference in an arbitration clause or in a separate
arbitration agreement that all disputes that may arise
out of the contract will be settled according to the
UNCITRAL arbitration rules will suffice.

12. However, since an inappropriate or incomplete
arbitration clause or separate arbitration agreement may
lead to difficulties and delays in the arbitral proceedings,
the text set forth below is recommended. This text
clearly determines the scope of the arbitration clause
or separate arbitration agreement, and, by giving the
arbitrators authority to decide on a wide range of dis-
putes, reduces the possibility of allegations that disputes
connected with the contract fall outside the competence
of the arbitrators, The text of this basic model arbitra-

tion clause or separate arbitration agreement is as
follows:

“Any dispute, controversy or claim arising out of
or relating to this contract, or the breach, termination
or invalidity thereof, shall be settled by arbitration in
accordance with the UNCITRAL arbitration rules
which the parties declare to be known to them.
Judgement upon the award made by the arbitrator(s)
may be entered by any court having prisdiction
thereof.”

13. The last sentence of the text set forth above
has been added to facilitate the practice in some juris-
dictions of seeking judicial enforcement not of the ar-
bitral award, but of a judgement based on the award
entered by a court having jurisdiction,

(4) Possible additions to the basic model arbitration
clause or separate arbitration agreement

14, An arbitration clause or separate arbitration
agreement may contain more than the mere agreement
by the parties to submit certain categories of disputes
to arbitration under the rules, In the course of an ar-
bitration certain questions may arise which the parties
could have resolved by incorporating appropriate pro-
visions in the arbitration clause or separate arbitration
agreement. By setting forth provisions which seek to
resolve these problems, the model arbitration clause or
separate arbitration agreement will also draw the at-
tention of the parties to these potential problems. Pos-
sible additions concern the following:

(a} The appointing authority

15. The rule provide that, in certain cases, arbitra-
tors shall be appointed by “an appointing authority”.
Appointment is by an appointing authority when the
parties fail to reach agreement on the choice of a sole
arbitrator (article 7, paras. 3 and 6) or presiding ar-
bitrator (article 8, paras. 5 and 8), and when, in the
case of a three-member arbitral tribunal, a party fails
to appoint an arbitrator (article 8, para. 3), The rules
also provide that a decision on the challenge of an arbi-
trator shall be made by an appointing authority (ar-
ticle 11, para, 1). The rules authorize the parties to
agree on the designation of an appointing authority,
which may either be a physical person or an institution.
They may agree on the designation of an appointing
authority m the arbitration clause or separate arbitra-
tion agreement, or at a later stage, after the dispute to
be referred to arbitration has arisen, The rules also pre-
scribe a procedure for designation of an appointing
authority where the parties fail to make such a designa-
tion (article 7, para. 4, and article 8, paras. 3 and 6).
However, since the designation of an appointing au-
thority by the parties prior to the commencement of
arbitral proceedings can expedite both the appointment
of arbitrators and the decision on possible challenges,
it is recommended that the appointing authority should
be designated in the arbitration clause or separate ar-
bitration agreement by adding the following thereto:

“The parties also agree that:

“{i) the appointing authority shall be ...... "
[name of person or institution].

{(b) Number of arbitrators

16. Under article 6 of the rules, the parties may de-
cide whether their dispute is to be heard by a sole ar-
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bitrator or by a three-member arbitral tribunal, The
parties may agree on the number of arbitrators in the
arbitration clause or separate arbitration agreement, or
they may agree on the number once the particulars of
the dispute being referred to arbitration are known.
Where the required number of arbitrators can be de-
termined at the time of the conclusion of the arbitration
clause or separate arbitration agreement, the inclusion
of that number in the arbitration clause or separate
arbitration a%ree:nent may expedite the arbitral pro-
ceedings, Such inclusion may be in the following terms:

“The parties also agree that:

“The number of arbitrators shallbe .... .. ” {one
or three).

(¢} Place of arbitration

17. Under article 15, paragraph 1, the place where
the arbitration is to be held is the place agreed upon
by the parties. If there has been no such agreement, it is
the place determined by the arbitrators. Further, under
article 15, paragraph 4, the award has to be made at
the place of arbitration. At the time that the parties
conclude the agreement to arbitrate they may not wish
to choose the place of arbitration, since the identity
of the most suitable place of arbitration may depend
on the nature and circumstances of the particular dis-
pute that will be submitted to arbitration. Where it is
possible to choose the place of arbitration at the time
of the conclusion of the agreement to arbitrate, such
choice may be added to the arbitration clause or sep-
arafe arbitration agreement in the following terms:

“The parties also agree that:

“The place of arbitration shallbe ... .. .. ” {town
or country).

{d) Languages

18. Under paragraph 1 of article 16, the language
or languages to be used in the arbitration proceedings
is determined by agreement between the parties. In
the absence of such agreement, the arbitrators make the
determination under the provision of that paragraph.
The parties may find it convenient to determine this
question in the arbitration clause or separate arbitration
agreement in the following terms:

“The parties also agree that:

“The language(s) to be used in the arbitral pro-
ceedings shall be . .... .. ™ (language(s)).

(e} Arbitration ex aequo et bono or as amiables com-
positeurs

19. Under article 28, paragraph 3, arbitrators can
decide a dispute referred to them ex aequo et bono or
as amiables compositeurs only if the parties have ex-
pressty authorized the arbitrators 1o do 50 and the ar-
bitration law of the country where the award is to be
made permits such arbitration. The parties may wish
to authorize the arbitrators, in the arbitration clause
or separate arbitration agreement, to so decide.

(£) Mode! arbitration clause or separate arbitration
agreement

20. In the light of the observations made above,
the following wording is proposed for adoption as the
arbitration clause or separate arbitration agreement:

“Any dispute, controversy or claim arising out of
or relating to this contract, or the breach, termina-
tion or invalidity thereof, shall be settled by ar-
bitration in accordance with the UNCITRAL arbi-
tration rules which the parties declare to be known
to them. Judgement upon the award made by the
arbitrator(s) may be entered by any court having
jurisdiction thereof.,

“The parties also agree that:

“({a) The appointing authority shallbe .......
(name of person or institution);

“{b) The number of arbitrators shalibe ......
{one or three);

“(c)} The place of arbitration shallbe .......
(town or country);

“{d} 'The language(s) to be used in the arbitral
proceedings shall be . ...... ;

“[(e} Authorization, if considered desirable, for
the arbitrators to act ex geque et borno or as amiables
compositeurs).”

INTERNATIONAL COMMERCIAL ARBITRATION RULES
(REVISED DRAFT)

SECTION 1. INTRODUCTORY RULES

SCOPE OF ATPLICATION

Article 1

1. These Rules shall apply when the parties to a
contract, by an agreement in writing which expressly re-
fers to the UNCITRAL Arbitration Rules, have agreed
that disputes arising out of that contract shall be settled
in accordance with these Rules,

2. *Parties” means physical or legal persons, in-
cluding legal persons of public law.

3. “Agreement in writing” means an arbitration
clause in a contract or a separate arbitration agreement,
including an agreement contained in an exchange of
Jetters, signed by the parties, or in an exchange of tele-
grams or telexes.

4. “Disputes arising out of that contract” includes
disputes, existing or future, that arise out of, or relate
to, a contract concluded between the parties or its
breach, termination or invalidity,

MODIFICATION OF THE RULES
Article 2

The parties may at any time agree in writing to
modify any provision of these Rules, including any
time-limits established by or pursuant to these Rules.

RECEIPT OF COMMUNICATIONS; CALCULATION
OF PERIODS OF TIME

Article 3

I. For the purposes of these Rules a notice, no-
tification, communication or proposal by one party to
the other party is deemed to have been received on the
day on which it is delivered at the habitua] residence
or place of business of the other party, of if that party
has no such residence or place of business, at his last
known residence or place of business.
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2. For the purposes of calculating a period of time
prescribed under these Rules, such period shall begin
to run on the day on which a notice, notification, com-
munication or proposal is received, and that day shall
be counted as the first day of such period. If the last
day of such period is an official holiday or non-business
day at the residence or place of business of the ad-
dressee, the period is extended until the first business
day which follows. Official holidays or non-business
days occurring during the running of the period of time
are included in calculating the period.

NOTICE OF ARBITRATION

Ariicle 4

1. The party initiating recourse to arbitration (here-
inafter called the “claimant™) shall give to the other
party (hereinafter called the “respondent”) notice that
an arbitration clause, or a separate arbitration agree-
ment concluded by them is invoked.

2. Arbitral proceedings shall be deemed to com-
mence on the date on which such notice (hereinafter
called “notice of arbitration”) is delivered at the ha-
bitual residence or place of business of the respondent
or , if he has no such residence or place of business, at
his last known residence or place of business,

3. The notice of arbitration shall include, but need
not be limited to, the following:

(a) ‘The names and addresses of the parties;

{b)} A reference to the arbitration clause or agree-
ment that is invoked;

(c) A reference to the contract out of or in relation
to which the dispute arises;

(d) The general nature of the claim and an indica-
tion of the amount involved, if any;

() The relief or remedy sought;

(fy A proposal as to the number of arbitrators
(i.e. one or three), if the parties have not previously
agreed thereon.

REPRESENTATION
Article 5

A party may be represented by a counsel or agent
upon the communication of the name and address of
such person to the other party. This communication is
deemed to have been given where the notice of arbitra-
tion, the statement of claim, the statement of defence,
or a counter-claim is submitted on behalf of a party
by a counsel or agént,

SECTION 1I. APPOINTMENT OF ARBITRATORS

NUMBER OF ARBITRATORS
Article 6

If the parties have not previously agreed on the num-
ber of arbitrators (i.e, one or three), and if within 15
days after the receipt by the respondent of the claimant’s
notice of arbitration the parties have not agreed that
there shall be only one arbitrator, three arbitrators shall
be appointed.

APPOINTMENT OF THE SOLE ARBITRATOR
Article 7

1. If a sole arbitrator is to be appointed, such ar-
bitrator shall be of a nationality other than the na-
tionality of the parties.

2. The claimant shall, by telegram or telex, propose
to the respondent the names of one or more persons,
one of whom would serve ag the sole arbitrator. The
parties shall endeavour to reach agreement on the choice
of the sole arbitrator within 30 days after the receipt
by the respondent of the claimant’s proposal,

3. Ii on the expiration of this period of time the
parties have not reached agreement on the choice of the
sole arbitrator, or if before the expiration of this period
of time the parties have concluded that not such agree-
ment can be reached, the sole arbitrator shall be ap-
pointed by the appointing authority previously desig-
nated by the partics. If the appointing authority pre-
viously designated is unwilling or umable to act as
such, or if no such authority has been designated by
the parties, the claimant shall, by telegram or telex,
propose to the respondent the names of one or more
mstitutions or persons, ome of whom would serve
as the appointing authority. The parties shall en-
deavour to reach apreement on the choice of the ap-
pointing authority within 15 days after the receipt by
the respondent of the claimant’s proposal.

4, If on the expiration of this period of time the
parties have not reached agreement on the designation
of the appointing authority, the claimant shall apply for

. such designation to:

{a) The Secretary-General of the Permanent Court
of Arbitration at The Hague, or,

(b} [Here add an appropriate organ or body to be
established under United Nations auspices.]
The authority mentioned under (&) or {b) may require
from either party such information as it deems neces-
sary to fulfil its function. It shall communicate to both
gartics the name of the appointing authority designated

y it

5. The claimant shail send to the appeinting au-
thority a copy of the notice of arbitration, a copy of
the contract out of or in relation to which the dispute
has arisen, and a copy of the arbitration agreement if
it is not contained in the contract.

6. The appointing authority shall appoint the sole
arbitrator according to the following list-procedure:

The appointing authority shall communicate to both

parties an identical list containing at least three

names;

Within 15 days after the receipt of this list, each party

may return the list to the appointing authority after

having deleted the name or names to which he ob-

jects and numbered the remaining names on the list

in the order of his preference;

After the expiration of the above peried of time the
appointing authority shall appoint the scle arbitrator
from among the names approved on the lists returned
to it and in accordance with the order of preference
indicated by the parties.
If for any reason the appointment cannot be made ac-
cording to this procedure, the appointing authority may
exercise its discretion in appointing the sole arbitrator,
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The appointing authority may require from either
party such information as it deems necessary to fulfil
its function,

APPOINTMENT OF THREE ARBITRATORS

Article 8

1. ¥ three arbitrators are to be appointed, each
party shall appoint one arbitrator, The two arbitrators
thus appointed shall choose the third arbifrator who
will act as the president of the arbitral tribunal.

2. 'The presiding arbifrator shall be of a nationality
other than the nationality of the parties.

3, If within 15 days after the receipt of the claim-
ant’s notification of the appointment of an arbitrator,
the respondent has not, by telegram or telex, notified
the claimant of the arbitrator he appoints, the claimant
shall;

(@) 1If the parties have previously designated an
appointing authority, request that authority to appoimt
the second arbitrator,

(b} If the appointing authority previously desig-
nated is unwilling or unable to act as such, or if no
such authority has been designated by the parties, apply
for such designation to either of the authorities men-
tioned in article 7, paragraph 4.

The appointing authority may exercise its discretion in
appointing the second arbitrator.

4. If within 15 days after the appointment of the
second arbitrator the two arbitrators have not agreed
on the choice of the presiding arbitrator, the claimant
shali, by telegram or telex, propose to the respondent
the names of one or more persons, one of whom would
serve as the presiding arbitrator. The parties shall en-
deavour to reach dgreement on the choice of the pre-
siding arbitrator within 30 days after the receipt by
the respondent of the claimant’s proposal,

5. If on the expiration of this period of time the
parties have not agreed on the choice of the presiding
arbitrator, or if before the expiration of this period of
time the parties have concluded that no such agreement
can be reached, the presiding arbitrator shall be ap-
pointed by the appointing authority previously desig-
nated by the parties. If the appointing authority prev-
iously designated is uawilling or unabie to act as such,
or if no such authority has been designated by the
parties, the claimant shail, by telegram or telex, propose
to the respondent the names of one or more institutions
or persons, one of whom would serve as the appointing
authority, The parties shall endeavour to reach agree-
ment on the choice of the appointing authority within 15
days after the receipt by the respondent of the claimant’s
proposal,

6. 1f on the expiration of this period of time the
parties have not reached agreement on the designation
of the appointing authority, the claimant shall apply
to either of the authorities mentioned in articic 7, para-
graph 4, for the designation of an appointing authority.
The authority applied to may require from either igax_”cy
such information as it deems necessary to fulfil its
function. It shall communicate to both parties the name
of the appointing authority designated by it. The ap-

peinting authority may require from either party such
information as it deems necessary to fulfil its function.

7. The claimant shall send to the appointing au-
thority a copy of the notice of arbitration, a copy of the
contract out of or in relation to which the dispute has
arisen, and a co;g; of the arbitration agreement if it is
not contained in the contract,

8. The appointing authority shall appoint the pre-
siding arbitrator in accordance with the provisions of
article 7, paragraph 6,

CHALLENGE OF ARBITRATORS

Article 9

L. Either party may challenge an arbitrator, includ-
ing a sole arbitrator or a presiding arbitrator, irrespec-
tive of whether such arbitrator was:

Originally proposed or appointed by him, or

Appointed by the other party or an appointing au-
thority, or

Chosen by both parties or by the other arbitrators,

if circurnstances exist that give rise to justifiable doubts
as to the arbitrator’s impartiality or independence,

2. The circumstances mentioned in paragraph 1 of
this article include any financial or personal interest
of an arbitrator in the outcome of the arbitration or a
family tie or any past or present commercial tie of an
arbitrator with a party or with a party’s counsel or
agent.

3. A prospective arbitrator shall disclose to those
who approach him in connexion with his possible ap-
pointment any circumstances likely to give Tise to jus-
tifiable doubts as to his impartiality or independence,
An arbitrator, once appointed or chosen, shall disclose
such circumstances to the parties unless they have al-
ready been informed by him of these circumstances,

Article 10

1. The challenge of an arbitrator shall be made
within 30 days after his appointment has been com-
municated to the challenging party or within 30 days
after the circumstances mentioned in article 9 became
known to that party.

2. ‘'The challenge shall be notified to the other party
and to the arbitrator who is challenged. The notification
shall be in writing and shall state the reasons for the
challenge.

3. When an arbitrator has been challenged by one
party, the other party may agree to the challenge, The
arbitrator may also, after the challenge, withdraw from
his office. In both cases a substitute arbitrator shall
be appointed or chosen pursuant to the procedures ap-
plicable to the appointment or choice of an arbitrator
as provided ir article 7 or 8,

Article 11

1. If the other party does not agree to the chal-
lenge and the challenged arbitrator does not withdraw,
the decision on the challenge will be made:

(a) When the initial appointment was made by an
appointing authority, by that authority;
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{b) When the initial appointment was not made
by an appointing authority, but an appointing authority
has been previously designated, by that authority;

(¢) In all other cases, by the appointing authority

to be designated in accordance with the provisions of
article 7 or 8.

2. If, in the cases mentioned under subparagraphs
(a), (b) and (c) of paragraph 1, the appointing au-
thority sustains the challenge, a substitute arbitrator
shali be appointed or chosen pursuant to the procedure
applicable to the appointment or choice of an arbitrator
as provided in article 7 or 8 except that, when this
procedure would call for the designation of an appoint-
ing authority, the appointment of the arbitrator shall be
made by the appointing anthority which decided on the
chalienge.

DEATH OR RESIGNATION OF AN ARBITRATOR; INCAPACITY
OF AN ARBITRATOR, OR HIS FAILURE TO ACT

Article 12

1. 1In the event of the death or resignation of an
arbitrator during the course of the arbitral proceedings,
a substitute arbitrator shall be appointed or chosen pur-
suant to the procedure applicaglc to the appointment
or choice of an arbitrator as provided in article 7 or 8.

2. 1In the event that an arbitrator is incapacitated or
fails to act, the procedure in respect of the challenge and
replacement of an arbitrator as provided in articles 10
and 11 shall apply.

3. If the sole or presiding arbitrator is replaced,
any hearings held previcusly shall be repeated. If any
other arbitrator is replaced, such prior hearings may
be repeated at the discretion of the arbitral tribunal.

PARTICULARS ON PROPOSED ARBITRATORS

Article 13

Where, in connexion with the appointment of arbitra-
tors, the names of one or more persons are proposed
by the parties or by an appointing authority, their full
names, addresses and their nationality shail be furn-
ished, together with, as far as possible, & description of
their qualifications for appointment as arbitrator,

SECTION I1II. ARBITRAL PROCEEDINGS

GENERAL PROVISIONS

Article 14

1. Subject to these Rules, the arbitrators may con-
duct the arbitration in such manner as they consider
appropriate, provided that the parties are treated with
equality and with fairness.

2. 1If either party so requests, the arbitrators shall
hold hearings for the presentation of evidence by wit-
nesses, including expert witnesses, or for oral argement.
In the absence of such a request, the arbitrators shall
decide whether to hold such hearings or whether the
proceedings shall be conducted sclely on the basis of
documents and other written materials,

3. All documents or information supplied to the
arbitrators by one party shall at the same time be
communicated by that party to the other party.

-

PLACE OF ARBITRATION
Article 15

1. Unless the parties have agreed upon the place
where the arbitration is to be held, such place shall
be determined by the arbitrators.

2. The arbitrators may determine the locale of the
arbitration within the country or city agreed upon by
the parties, They may hear witnesses and hold interim
meetings for consultation among themselves at any place

they deem appropriate, having regard to the exigencies
of the arbitration,

3. The arbitrators may meet at any place they deem
appropriate for the inspection of goods, other property
or documents, The parties shall be given sufficient notice
to enable them to be present at such inspection,

4. The award shall be made at the place of ar-
bitration.

LANGUAGE
Article 16

1. Subject to an agreement by the parties, the arbi-
trators shall, promptly after their appointment, deter-
mine the language or languages to be used in the pro-
ceedings. This determination shall apply to the statement
of claim, the statement of defence, and any further
written statements and, if oral hearings should take
place, to the language or languages to be used in such
hearings.

2. Arbitrators may order that any documents an-
nexed to the statement of claim or statement of defence,
and any supplementary documents or exhibits submitted
in the course of the proceedings, delivered in their orig-
inal language, shall be accompanied by a transiation
into the language or languages agreed upon by the
parties or determined by the arbitrators.

STATEMENT OF CLAIM
Article 17

1. Within a period of time to be determined by the
arbitrators, the claimant shall communicate his state-
ment of claim in writing to the respondent and to each
of the arbitrators. A copy of the contract, and of the
arbitration agreement if not contained in the contract,
shall be annexed thereto.

2. The statement of claim shall include the follow-
ing particulars:

{@) The names and addresses of the parties;

(£} A statement of the facts supporting the claim;
(¢) The points at issue;

{d) The relief or remedy sought,

The claimant may annex to his statement of claim all
documents he deems relevant or may add a reference
to the documents he will submit.

3. During the course of the arbitral proceedings,
the claim may, with the permission of the arbitrators,
be supplemented or altered, provided the respondent
is given the opportunity to exercise his right of defence
in respect of the change, i



164

Yearbook of the United Nations Commmission on Inlernational Trade Law, 1976, Yolume YH

STATEMENT OF DEFENCE

Article 18

1. Within a period of time to be determined by the
arbitrators, the respondent shall communicate his state-
ment of defence in writing to the claimant and to each
of the arbitrators,

2. The statement of defence shall reply to the par-
ticulars (b), (¢) and (d) of the statement of clazim
{article 17, para. 2). The respondent may annex to
his statement the documents on which he relies for his
defence or may add a reference to the documents he
will submit,

3. In his statement of defence the respondent may
make a counter-claim arising out of the same contract
or rely on a claim arising out of the same contract for
the purpose of a set-off.

4, The provisions of article 17, paragraph 2 and 3,
shall apply to a counter-claim and a claim relied on for
the purpose of a set-off.

PLEAS AS TO ARBITRATOR'S JURISDICTION

Article I9

1. The arbitrators shall have the power to rule on
objections that they have no jurisdiction, including any
objections with respect to the existence or validity of
the arbitration clause or of the separate arbitration
agreement.

2. The arbitrators shall have the power to deter-
mine the existence or the validity of the contract of
which an arbitration clause forms a part. For the pur-
poses of article 19, an arbitration clause which forms
part of a contract and which provides for arbitration
under these Rules shall be treated as an agreement in-
dependent of the other terms of the contract. A decision
by the arbitrators that the contract is null and wvoid
shall not entail ipso jure the invalidity of the arbitration
clause.

3. A plea that the arbitrators do not have jurisdic-
tion shall be raised not later than in the statement of
defenrce or, with respect to a counter-claim, in the reply
to the counter-claim. If such a plea is raised at a later
stage, the arbitrators may nevertheless admit the plea,
provided the delay in raising it is justified under the
circumstances,

4, The arbitrators may rule on such a plea as a
preliminary question, or they may proceed with the ar-
bitration and rule on it in their final award.

FURTHER WRITTEN STATEMENTS; SUPPLEMENTARY
DOCUMENTS OR EXHIBITS

Ariicle 20

1. The arbitrators shall decide what further written
statements, in addition to the statement of claim and
the statement of defence, shail be required from the
parties or may be presented by them, and shal} fix the
periods of time for communicating such statements,
However, if the parties agree on a further exchange of
written statements, the arbitrators shall receive such
statements,

2. If in the statement of defence a counter-claim is
raised, the arbitrators shall afford the claimant an op-
portunity to present a written reply to such claim.

3. At any time during the arbitral proceedings the
arbitrators may require the parties to produce supple-
mentary documents or exhibits within such a petiod of
time as the arbitrators shafl determine.

TIME-LIMITS
Article 21

The periods of time fixed by the arbitrators for the
communication of written statements should not ex-
ceed 45 days, and in the case of the statement of claim,
15 days. However, the arbitrators may extend the time-
limits if they conclude that an extension is justified.

HEARINGS, EVIDENCE

Article 22

1. In the event of an oral hearing, the arbitrators
shall give the parties adequate advance notice of the
date, time and place thereof.

2, If witnesses are to be heard, at least 15 days

before the hearing each party shall communicate to the
arbitrators and to the other party the names and ad-
dresses of the witnesses he intends to present and the
language in which such witnesses will give their tes-
timony.
_ 3. The arbitrators shall make arrangements for the
interpretation of oral statements made at a hearing
and for a verbatim record of the hearing if either is
deemed necessary by the arbitrators under the circum-
stances of the case, or if the 1}l:.arties have agreed thereto
and have communicated such agreement to the arbitra-
tors at Jeast 15 days before the hearing,

4. Heezrings shall be held in camera unless the par-
ties agree otherwise, With the consent of the parties,
the arbitrators may permit persons other than the
garties and their counsel or agent fo be present at the

earing, The arbitrators may require the retirement of
any witness or witnesses during the testimony of other
witnesses. Arbitrators are free to determine the manner
in which witnesses are interrogated.

5. Evidence of witnesses may also be presented in
the form of written statements signed by them.

6. The arbitrators shall determine the admissibility,
relevance and materiality of the evidence offered.

INTERIM MEASURES OF PROTECTION

Article 23

1. At the request of either party, the arbitrators
may take anmy interim measures they deern necessary
in respect of the subject-matter of the dispute, including
measures for the conservation of the goods forming the
subject-matter in dispute, such as ordering their deposit
with a third person or the sale of perishable goods.

2. Such interim measures may be established in the
form of an interim award. The arbitrators shall be
entitled to require security for the costs of such meas-
ures.

3. A request for interim measures may also be ad-
dressed to a judicial authority. Such a request shall not
be deemed incompatible with the arbitration agreement,
or as a waiver of that agreement,.



Part Two. International commercial arbitvation 165

EXPERTS
Article 24

1. The arbitrators may appoint one or more experts
to report to them, in writing, on specific issues to be
determined by the arbitrators, A copy of the expert’s
terms of reference, established by the arbitrators, shall
be communicated to the parties.

2. The parties shall give the expert any relevant in-
formation or produce for his inspection any relevant
documents or goods that he may require of them. Any
dispute between a party and such experts as to the
relevance of the required information or production
shall be referred to the arbitrators for decision,

3. Upon receipt of the expert’s report, the arbi-
trators shall communicate a copy of the report to the
parties who shall be given the opportunity to express,
in writing, their opinion on the report. A party shall
be entitled to examine any document on which the
expert has relied in his report.

4. At the request of either party the expert, after
delivery of the report, may be heard at a hearing where
the parties and their counsel or agent shall have the
opportunity to be present and to interrogate the expert.
At this hearing either party may present expert wit-
nesses in order to testify on the points at issue. The
provisions of article 22 shall be applicable to such
proceedings.

FAILUTE TO SUEBMIT A STATEMENT; ABSENCE OF A
PARTY

Article 25

1. 1 the claimant, within the period of time deter-
mined by the arbitrators under article 17, fails to
communicate his statement of claim, the arbitrators
may afford the claimant a further period of time to
communijcate his statement of claim. If, within such
further period of time, he fails to communicate his
statement of claim without showing sufficient cause for
such failure, the arbitrators shall issue an order for
the discontinvance of the arbitral proceedings.

2. If the respondent, within the period of time
determined by the arbitrators under article 18, fails
to communicate his statement of defence without
showing sufficient cause for such failure, the arbitrators
may proceed with the arbitration.

3. If one of the parties fails to appear at a hearing
duly catled under these Ruies, without showing sufficient
cause for such failure, the arbitrators shall have power
to proceed with the arbitration, and such proceedings
shall be deemed to have been conducted in the presence
of all parties,

4. If one of the parties, after having been duly
notified, fails without showing sufficient cause, to sub-
mit documentary evidence when an award is to be
made solely on the basis of documents and other writ-
ten materials, the arbitrators may make the award on
the evidence before them,

WAIVER OF RULES

Article 26

A party who knows that any provision of, or require-
ment under, these Rules has not been complied with

and yet proceeds with the arbitration without promptly
stating his objection to such non-compliance, shall be
deemed to have waived his right to object.

SECTION IV, THE AWARD

FORM AND EFFECT OF THE AWARD

Article 27

1. In addition to making a final award, the arbitra-
tors shall be entitled to make interim, interlocutory,
or partial awards.

2. An award shall be binding upon the parties. An
award shall be made in writing and shall state the
reasons upon which it is based, unless both parties
have expressly agreed that no reasons are to be given,

3. When there are three arbitrators, an award shall
be made by a majority of the arbitrators.

4. An award shall be signed by the arbitrators.
When there are three arbitrators, the failure of one
arbitrator to sign the award shall not impair the validity
of the award. The award shall state the reason for the
absence of an arbitrator’s signature,

S. The award may only be made public with the
consent of both parties,

6. Copies of the award signed by the arbirators
shall be communicated to the parties by the arbitra-
tors.

7. If the arbitration law of the country where the
award is made requires that the award be filed or
registered, the arbitrators shall comply with this require-
ment within the period of time required by that law.

APPLICABLE LAW ,
Article 28

1. The arbitrators shall apply the law designated
by the parties as applicable to the substance of the
dispute. Such designation must be contained in anm
express claose, or unambiguously result from the terms
of the contract,

2. Failing such designation by the parties, the arbi-
trators shall apply the law determined by the conflict
of laws rules that the arbitrators deem applicable,

3. The arbitrators shall decide ex gequo. et bono
or as amiables compositeurs only i the parties have
expressly authorized the arbitrators to do so and the
arbitration law of the country where the award is to
be made permits such arbitration,

4. In any case, the arbitrators shall take into ac-
count the terms of the contract and the usages of the
trade.

SETTLEMENT OR OTHER GROUNDS FOR DISCONTINUANCE
Article 29

1. If, before the award is made, the parties agree on
a settlement of the dispute, the arbitrators shall either
issue an order for the discontinnance of the arbitral
proceedings or, if requested by both parties and ac-
cepted by the arbitrators, record the settlement in the
form of an arbitral award on agreed terms, The arbi-
trators are not obliged to pgive reasons for such an
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award. If, before the award is made, the continuance
of the arbitral proceedings becomes unnecessary or
impossible for any other reason, the arbitrators shall
inform the parties of their intention to issue an order
for the discontinvance of the proceedings, The arbi-
trators shall have the power to issue such an order
unless a party objects to the discontinuance.

2. The arbitrators shall, in the order for the dis-
continuance of the arbitral proceedings or in the arbitrat
award on agreed terms, fix the costs of arbitration as
specified under article 33, Unless otherwise agreed to
by the parties, the arbitrators shall appportion the costs
between the parties as they consider appropriate.

3. Copies of the order for discontinuance of the
arbitral proceedings or of the arbitral award on agreed
terms, signed by the arbitrators, shall be communicated
by the arbitrators to the parties. Where an arbitral
award on agreed terms is made, the provisions of arti-
cle 27, paragraph 7, shall apply.

INTERPRETATION OF THE AWARD
Article 30

1. Within 30 days after the receipt of the award,
either party, with notice to the other party, may request
that the arbitrators give an imterpretation of the award.
Such interpretation shall be binding on the parties.

2. The interpretation shall be given in writing
within 45 days after the receipt of the request, and
the provisions of article 27, paragraphs 3 to 7, shall
apply.

CORRECTION OF THE AWARD

Article 31

1. Within 30 days after the receipt of the award,
either party, with notice to the other party, may request
the arbitrators to correct in the award any errors in
computation, any clerical or typographical errors, or
any errors of similar nature. The arbitrators may
within 30 days after the communication of the award
make such corrections on their own initiative,

2. Such corrections shali be in writing, and the
provisions of articie 27, paragraphs 6 and 7, shall
apply.

ADDITIONAL AWARD
Article 32

1. Within 30 days after the receipt of the award,
either party, with notice to the other party, may request
the arbitrators to make an additional award as to claims
presented in the arbitral proceedings but omitted from
the award.

2. If the arbitrators consider the request for an
additional award to be justified and consider that the
omission can be rectified without any further hearing
or evidence, they shall complete their award within 60
days after the receipt of the request,

3. When an additional award is made, the provi-
sions of article 27, paragraphs 2 to 7, shall apply,

COSTS

Article 33

L _The arbitrators shall fix the costs of arbitration
in their award. The term “costs” includes:

{a} The fee of the arbitrators, to be stated sepa-
rately and to be fixed by the arbitrators themselves;
(b) The travel and other expenses incurred by
the arbitrators;
(¢} The costs of expert advice and of other as-
sistance required by the arbitrators;

(d) TThe travel expenses of witnesses, to the extent
such expenses are approved by the arbitrators;

{e) The compensation for legal assistance of the
successful party if such compensation was claimed
during the arbitral proceedings, and only to the extent
that the compensation is deemed reasonable and ap-
propriate by the arbitrators;

(f) Any fees charged by the appointing authority
for its services.

2. The costs of arbitration shall in principle be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties if they
consider that apportionment is reasonable,

DEPOSIT OF COSTS
Article 34

1. The arbitrators, on their appointtment, may re-
quire each party to deposit an equal amount as an
advance for the costs of the arbitration,

2. During the course of the arbitral proceedings the
arbitrators may require supplementary deposits from
the parties,

3. If the required deposits are not paid in full
within 30 days after the communication of the re-
quest, the arbitrators shall notify the parties of the
default and give to either party an opportunity to make
the required payment.

4. The arbitrators shall render an accounting to
the parties of the deposits received and return any un-
expended balance to the parties.

2. Report of the Secretary General: revised draft set of arbitration rules for optional use in ad hoe

. .

arbitration relating to international trade (UNCITRAL Arbitration Rules) (addendum): commen-
tary on the draft UNCITRAL Arbitration Rules (A/CN.9/ 112/Ad4d. 1) %

SECTION 1

Commentary on grticle 1
Introduction
1. The purpose of the UNCITRAL Arbitration
Rules is ¢ facilitate arbitration of disputes arising out

* 12 December 1975.

of international irade transactions. This object is made
clear in the title: “International commercial arbitration
rules”, and from certain provisions of the Rules ap-
propriate to international arbitration, such as the pro-
visions that a sole arbitrator and a presiding arbitrator
shali be of a nationality, other than that of the parties
(article 7, para. 1, and article 8, para, 2). . -~
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2. The Rules, however, do not include a provision
limiting their scope of application to the settlement of
disputes arising out of international trade transactions,
An attempt to so limit the scope of application of the
Rules by a provision in the Rules would present the
difficuit problem of defining the term “international
trade transactions”, and might open up new grounds
for challenges to arbitration,

3. Furthermore, it does not appear necessary to
have such a limiting provision, In the case of a uniform
law or convention which is applicable despite the ab-
sence of specific agreement between the parties as to
its applicability, the need to define the scope of applica-
tion is imperative. In contrast, since the Rules become
applicable only when the parties have entered into a
written agreement making them applicable, a clear indi-
cation of the intended scope of application of the Rules
is sufficient. The parties can then make the Rules appli-
cable to cases they constder appropriate.

4. The Rules also do not reguire that the arbitration
clause or separate arbitration agreement referring to
these Rules have an international character in that the
parties, when concluding it, must have their habitual
residence or their principal places of business in different
countries. Such a requirement would also pive rise to
problems of interpretation and create additional grounds
for challenge to arbitration.

5. Another reason for the absence of a provision
in the Rules restricting their scope of application fo
“international trade transactions” is the fact that the
Rules permit the parties, by written agreement, to
modify any provision in the Rules (article 2}, When
the parties are given this option, a provision restricting
the scope of applicability of the Rules ceases to be
mandatory, since the parties can give to the Rules a
wider scope of application whenever they so desire.

6. These considerations have led to the result that
the scope of application of the Rules is mot restricted
to the arbitration of disputes arising out of international
trade fransactions. The parties can therefore also apply
the Rules in purely domestic cases, although the Rules
have been prepared with international trade transactions
in mind,

Paragraphs 1 and 4

7. Under paragraph 1, the Rules become applicable
by virtue of an agreement in writing which expressly
refers to the Rules. Writing is required in order to
avoid uncertainty as to whether the Rules have been
made applicable. The agreement may be concluded after
a dispute has arisen, or—the normai case——long before-
hand by an arbitration clause in a contract. Under
paragraph 4, the class of disputes that can be settled
in accordance with the Rules is defined in very wide
terms. The language of this paragraph is modelied on
that of article 1, paragraph 1, of the Convention on
the Limitation Period in the International Sale of
Goods, New York, 1974,

Paragraph 2

.- .8. This paragraph -makes it clear that a Govern-
ment, State agency, or State organization may be party

to an arbitration clause or agreement which refers to
the Rules, The paragraph is modelled on article 11,
paragraph 1, of the 1961 European Convention on
International Commercial Arbitration, which similarly
recognizes the right of legal persons, considered by the
law applicable to them as “legal persons of public iaw”,
to conclude valid arbitration agreements,

Pagragraph 3

9. This paragraph is substantially based om ar-
ticle II, paragraph 2, of the 1958 New York Conven-
tion on the Recognition and Enforcement of Foreign
Arbitratal Awards, However, in recognition of modern
business practices, provision has been made for an
exchange of telexes as a possible method of entering
into an arbitration clause or arbitration agreement. A
similar provision is found in article I, paragraph 2 {a)
of the 1961 European Convention on International
Commercial Arbitration.

Commentary on article 2

1. Under this article the parties may regulate the
course of the arbitral proceedings in the manner they
consider appropriate, The requirement that a modifica-
tion of the Rules must be in writing is intended to
create certainty as to the ambit of such a modification,

2. H may be noted that, under article 26, the
Rules can be modified by the behaviour of one party
if the other party does not promptly object to such
behaviour (implied waiver).

Commentary on article 3
Paragraph 1

1. The Rules provide for the giving of notices,
notifications, communications or proposals by one party
to the other at various stages in the arbitral proceedings,
within periods of time established under the Rules.
This paragraph specifiecs when such notices, notifica-
tions, communications or proposals are deemed to
have been received. The paragraph supplements the
rule confained in the first sentence of paragraph 2 of
this article with regard to the date on which a period
of time prescribed under the Rules commences to run,
The rule contained in paragraph 1 is modelied on ar-
ticle 14, paragraph 2 of the Convention on the Limita-
tion Period in the International Sale of Goods, New
York, 1974.

Paragraph 2

2. Several provisions in the Rules state that actions
described in such provisions shall or may be taken by
the -parties or the arbitrators within a specified period
of time after the receipt of a notice, proposal, notifica-
tion or communication (e.g., article 6—after receipt
of notice; article 7, paragraphs 2 and 3—after receipt
of proposal; article 8, paragraph 3-—after receipt of
rotification; article 10, paragraph l—after receipt of
communication), The first sentence of this paragraph
specifies the day on which such period shall begin to
run, while the other sentences concern the effect of
official holidays and non-business. days on the running
of the period, . - P
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Commentary on article 4
Paragraphs I and 3

1. The notice to be given under paragraph 1 is
intended to inform the respondent of the fact that
arbitration proceedings have been initiated for the
purpose of asserting a claim against him. Similar provi-
sions appear in article 3 of the ECE Arbitration Rules,
article II, paragraph 3 of the ECAFE Arbitration
Rules, section 7 of the Commercial Arbitration Rules
of the American Arbitration Association, and section 7
of the Rules of Procedure of the Inter-American Com-
mercial Arbitration Commission,

2. The information required to be included in the
notice under subparagraphs (b), (), (¢} and (¢} of para-
graph 3 will acquaint the respondent with the partic-
ulars of the claim and enable him to decide on his
future course of action, e.g., whether the claim should
be contested, and if contested, the identity of the person
he should choose or appoint as arbitrator. Subpara-
graph {f} enables the claimant to take at this stage a
step which may be npecessary to carry forward the
arbitral proceedings, i.e., to suggest whether the arbitral
tribunal should be composed of one or three arbitrators.

Paragraph 2

3. The time of commencement of arbitral proceed-
ings may have relevance to the question whether provi-
sions on prescription of rights or limitation of actions
under naticnal law are operative in refation to the
dispute or disputes submitted to arbitration, This para-
graph lays down a rule as to the time arbitral proceed-
ings are deemed to commence. This rule is modelled
on that contained in article 14, paragraph 2, of the
Convention on the Limitation Period in the Interna-
tional Sale of Goods, New York, 1974,

Commentary on article 5

1. This article gives a party the right to be repre-
sented by a counsel or agent upon the communication
of the name and address of such person to the other
party. The right to be represented by an agent is also
recognized in article 30 of the ECE Arbitration Rules,
article VI, paragraph 8 of the ECAFE Arbitration
Rules, section 21 of the Commercial Arbitration Rules
of the American Arbitration Association, section 20
of the Rules of Procedure of the Foreign Trade Arbitra-
tion Commission at the USSR Chamber of Comnmerce,
and article 15, paragraph 5 of the Rules of Conciliation
and Arbitration of the International Chamber of Com-
merce.

2. Such representation may take place at any stage
of the arbitral proceedings, including any hearing called
by the arbitrators (e.g., under article 14, para. 2) or
any meeting convened by the arbitrators for the inspec-
tion of goods (under article 15, para. 3). The com-

munication of the name of the counsel or agent is’

necessary so as to assure the other party that such
counsel or agent possesses the requisite authority to
act on behalf of the party whom he claims to represent.

3. The second sentence of this article has been
added in recognition of the fact that, in arbitration
practice, the requisite authority always exists and need
not be expressly communicated when a counsel or
agent acts in the manner described therein, A similar
provision appears in section 21 of the Commercial

Arbitration Rules of the American Arbitration Associa-
tion.

SECTION I

Commentary on article 6

1, Early agreement by the parties to an arbitration
clause or arbitration agreement on the number of
arbitrators will accelerate the arbitral proceedings by
eliminating the period of time specified under this ar-
ticle within which parties must endeavour to reach
agreement on such number. The introduction to the
Rules (A/CN.9/112, para. 16) recommends that an
arbitration clause or separate arbitration agreement
concluded by the parties should be supplemented, when-
ever possible, by an agreement as to the number of
arbitrators.

2, Since it is normal practice to have three arbitra-
tors in the arbitration of disputes arising out of inter-
national trade transactions, this article specifies that
there shall be three arbitrators if the parties fail to
reach agreement on this question. A similar provision
as to the number of arbitrators is contained in section 8
of the Rules of Procedure of the Foreign Trade Arbi-
tration Commission at the USSR Chamber of Com-
merce, and article 4 of the ECE Arbitration Rujes.

3. The 15-day period specified in the article is
considered to be sufficient to allow the parties to com-
municate with each other and reach agreement as to
the desired number of arbitrators,

4, The question has been examined as to whether
this article should contain a provision stating that, even
where parties fail to reach agreement on the number of
arbitrators within the 15-day period specified in this
article and the arbitral tribunal, therefore, is to consist
of three members, the parties have the right to agree
subsequently that there shall be a single arbitrator.
It is considered that no express provision to this effect
is needed, since the desired result may be obtained by
the parties agreeing in writing to modify this article in
accordance with article 2.

Commentary on article 7
Pgragraph 1

1. The requirement that a sole arbitrator shall be
of a natipnality other than that of the parties is designed
to further a desired objective, namely, that the sole
arbitrator shall be impartial in the performance of his
duties. A similar requirement is contained in article 2,
paragraph 6 of the Rules of Conciliation and Arbitration
of the International Chamber of Commerce. Cases may
arise, however, where both parties have complete con-
fidence in the impartiality of a proposed sole arbitrator
of the nationality of one or both parties. In such cases
the parties can appoint that person as the sole arbitrator,
after agreeing In writing to modify this paragraph in
accordance with article 2.
Paragraph 2

- 2. The provision within this paragraph requiring
the claimant to make his proposal by telegram or telex
is imposed with a view to accelerating the arbitral
proceedings. It is considered that 30 days is a period
of time of sufficient length for the parties to com-
municate with each other and endeavour to reach agree-
ment on the identity of the sole arbitrator.
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Paragraph 3

3. I, before the expiration of the 30 days specified
in paragraph 2 of this article, the parties conclude
that they cannot agree on the identity of the sole arbi-
trator, there would be an unwarranted delay in the
arbitral proceedings if the parties were nevertheless
compelled to await the expiration of the comparatively
long period of 30 days before applying to a previously
designated appointing authority, or before endeavouring
to reach agreement on an appointing authority in cases
where there has been no previous designation, This
paragraph therefore provides that the appropriate step
can be taken immediately after the parties have con-
cluded that they cannot agree,

4, Since a previous designation by the parties of
an appointing authority will accelerate arbitral pro-
ceedings which reach the stage covered by this para-
graph, the introduction to the Rules (A/CN.9/112,
para. 131* recommends that an arbitration clause
or separate arbitration agreement concluded by the
parties should be supplemented by an agreement be-
tween the parties designating an appointing authority.

5. Although the parties may not have sufficient
confidence in the same individual whom they could
choose as the sole arbitrator, they may have sufficient
confidence in the ability of an impartial appointing
authority to make a suitable appointment. This para-
graph, therefore, requires the parties, when they have
not previously designated an appointing authority, to
endeavour to reach agreement on the choice of such
an authority. The specified period of time within which
they must endeavour to reach agreement is 15 days,
in contrast to the period of 30 days specified in para-
graph 2 of this article for reaching agreement on the
choice of a sole arbitrator. It is considered that this
shorter period is justified by the fact that the number
of possibilities which are likely to be examined by the
parties when endeavouring to reach agreement on the
choice of an appointing authority is likely to be smaller
than would be the case when they are endeavouring
to reach apgreement on the choice of a sole arbitrator.
Paragraph 4

6. If, in the circumstances described in paragraph 3
of this article, the parties have not succeeded in desig-
nating an appointing authority who would appoint the
sole arbitrator, the claimant can under this paragraph
apply to one of the institutions mentioned in subpara-
graphs {a) and (b) in order to secure the designation
of an appointing authority.

Paragraph 5

7. The obligation to send to the appointing author-
ity the documents described in this paragraph is imposed
on the claimant in order to ensure that the appointing
authority will have the information necessary to enable
it to select an arbitrator qualified to deal with the
dispute in question.

Paragraph 6

8. The list-procedure to be followed under this
paragraph is contained in the arbitral rules of certain
arbitral institutions, e.g., section 12 of the Rules of
Procedure of the Inter-American Commercial Arbitra-
tion Commission; section 12 of the Commercial Arbi-

*Reproduced in this volume, part two, HI, I, supra.

tration Rules of the American Arbitration Association;
and article 9 of the Rules of the Netherlands Arbitra-
tion Institute. The advantage of this procedure is that
it gives the parties, who failed to agree on the appont-
ment of the sole arbitrator, some indirect influence
over the ultimate appointment by permitting them to
express their preferences and objections with regard
to the names communicated by the appointing au-
thority,

9. Examples of cases in which the penultimate
sentence of this paragraph becomes applicable because
the list-procedure fails to produce the desired result
are: the failure of one or both parties to return a list;
objections by one or both parties to all the names on
the list; and failure by the parties to reach common
agreement with regard to any person on the list,

Commentary on arlicle 8
Paragraph 1

1. This paragratph specifies the usual procedure for
the appointment of arbitrators where the arbitral tri-
bunal is to consist of three arbitrators. Under this par-
agraph, read together with paragraph 4 of this article,
the right to choose the presiding arbitrator is given in
the first instance to the arbitrators, and not to the
parties. This solution is in conformity with current
practice in the arbitration of commercial disputes. Sim-
ilar provision are contained in article II, paragraph 3 (b)
of the ESCAP (formerly ECAFE) Arbitration Rules,
and article 3 (8) of the ECE Arbitration Rules,

Paragraph 2

2. The impartiality of the presiding arbitrator is
of special importance in an arbitra] tribunal consisting
of three arbitrators since the other two arbitrators are
normally appointed directty by the parties. The require-
ment that the presiding arbitrator be of a nationality
other than the nationality of the parties is intended to
further the obijective that the presiding arbitrator be
impartial. A similar provision is contained in article 2,
paragraph 6, of the Rules of Conciliation and Arbitra-
tion of the ICC. Cases may arise, however, where the
two party-appointed arbitrators, or the parties, have
complete confidence in the impartiality of a proposed
presiding arbitrator of the nationality of ome or both
parties. In such cases that person may be appointed as
the presiding arbitrator after the parties have agreed
in writing to modify the requirement of nationality,
in accordance with article 2.

Paragraph 3

3. This paragraph provides a procedure whereby
the arbitral proceedings can be continued despite the
failure of the respondent to appoint his arbitrator. In
such a case, the appointing authority, at the request of
the claimant, appoints the second arbitrator in the place
of the respondent, and does so at its discretion.

4. Since a previous designation by the parties of
an appeinting authority will zccelerate the arbitral pro-
ceedings in the circumstances under consideration, the
introduction to the Rules {A/CN.9/112, para. 115),*
recommends that an arbitration claase or separate arbi-
tration agreement concluded by the parties should be
supplemented by an agreement between the parties
designating an appointing authority.

* Reproduced in this volume, part two, II, 1, supra.
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Paragraph 4

3. The provision in this paragraph requiring the
claimant to make his proposal by telegram or telex is
intended to secure the acceleration of the arbitral
proceedings. It is considered that 30 days is a period
of time of sufficient length for the parties to com-
municate with each other and endeavour to reach agree-
ment on the identity of the presiding arbitrator.
Paragraph 5

6. ‘This paragraph is identical with paragraph 3 of
article 7, except that that paragraph applies to the
choice of a sole arbitrator, while this paragraph appiies
to the choice of a presiding arbitrator. Subject to this
difference in the scope of application of this paragraph,
the comments made in relation to paragraph 3 of ar-
ticle 7 also apply to this paragraph,

Paragraph 6

7. The comments made in relation to paragraph 4
of articie 7 are also applicable to this paragraph.
Paragraph 7

8 This paragraph is identical with paragraph 5
of article 7, and the comments made in relation to par-
agraph 5 of article 7 are also applicable to this para-
graph,

Paragraph 8

8, The comments made in relation to paragraph 6
of article 7 are applicable to this paragraph, ie., the
appointing authority shall appoint the presiding arbitra-
tor by following the list-procedure provided for in that
paragraph. -

Commentary on article 9

1. Although this article specifies the categories of
arbitrators who can be challenged, and the grounds
for challenge, it should be noted that the provisions
contained in this article are subject to the mandatory

rules relating to these issues contained in the applicable
national law.
Paragraph 1

2. Uunder this paragraph, either party may challenge
any arbitrator who was chosen or appointed under
these Rules, frrespective of the method of choice or
appointment. The paragraph aiso lays down a single
ground for chalienge of all categories of arbitrators.
Since this ground for challenge has general application,
it may be noted that a party-appointed arbitrator on
a 3-member arbiiral tribunal can be challenged on the
ground that circumstances exist that give rise to justi-
fiable doubts as to such arbitrator’s impartiality or
independence, even if such doubts are due to his
relationship to the party who appointed him. The provi-
sions contained in this paragraph are modelled on sim-
ilar provisions contained in article 6 of the ECE Arbi-
tration Rules, and article III, paragraph I, of the
ESCAP (formerly ECAFE) Arbitration Rules.
Paragraph 2

3. This paragraph sets forth a list, which is not
exhaustive, of circumstances constituting grounds for
chailenge under paragraph 1. Proof of the existence of
a circumstance would disqualify an arbitrator, even
though no doubt in fact existed as to the impartiality
and independence of the arbitrator concerned, This
list also serves to draw the attention of the parties to

typical cases which fall within the general ground of
challenge specified in paragraph 1. Paragraph 11 of
the Rules of Procedure of the Inter-American Com-
mercial Arbitration Commission, and section 18 of
the Comumercial Arbitration Rules of the American
Arbitration Association also contain provisions spec-
ifying that the financial or personal interest of an arbi-
trator is a ground for his disqualification.

Paragraph 3

4. Since no one knows better than a prospective
arbitrator himself whether circumstances exist which
are likely to disqualify him, this paragraph imposes an
obligation on him to disclose such circumstances at the
carliest stage at which disclosure is possible. Such dis-
closure is likely to %revent the appointment of arbitra-
tors who may later be challenged successfully Thus the
interruption of the course of arbitral proceedings result-
ing from a challenge is avoided.

5, 'This provision is modelled on similar provisions
contained in paragraph 17 of the Rules of Procedure
of the Inter-American Commercial Arbitration Com-
mission and section 18 of the Commercial Arbitration
Rules of the Amerjcan Arbitration Association. As an
appointment inay take place despite such disclosure
by a prospective arbitrator, an cobligation is also imposed
on an arbitrator upon appointment to disclose circum-
stances likely to disgualify him to parties to whom there
had been no prior disclosure. The result of the latter
rule, combined with the time-limit for a challenge
imposed by paragraph 1 of article 10, is that most
challenges are likely to be made at an early stage of
the arbitral proceedings, when they will cause less
disruption of the course of the arbitral proceedings.

Commentary on Article 10
Paragraph 1

1. Challenge of an arbitrator results in an inter-
ruption of the course of arbitral proceedings, and a
successful challenge will result in a serious interruption
arising from the need to appoint 3 substitute arbitrator
and the possible need to repeat hearings held prior to
such challenge (para. 3 of article 12). It is therefore
desirable that challenges, if any, should be made at
the earliest possible stage in the arbitral proceedings.
The time-limit of 30 days imposed by this paragraph
seeks to achieve this objective.

2. ‘The first 30-day period mentioned in this par-
agraph will apply when the ground for the challenge
was already known to the challenging party at the time
notice of the appointment of the arbitrator who may
be challenged was communicated to such party, The 30-
day period mentioned thereafter applies if the ground
for the challenge becomes known to the challenging
party subsequent to such communication,

3. A party who has a right of chalienge may waive
such right, A waiver will take place automatically when
no challenge is made within the applicable 30-day period
specified in this paragraph.

Paragraph 2

4, The nofice of the challenge required under this

paragraph enables, infer alia, the other party to decide

whether he is to agree to the challenge, and the chal-
lenged arbitrator to decide whether he is to withdraw
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fr:lm his office, as provided in paragraph 3 of this ar-
ticle,
Paragraph 3

5. If the other party agrees to the challenge, the
challenged arbitrator is removed from office, irrespective
of the view of the challenged arbitrator, or of the view
of the appointing authority who may have appointed
such arbitrator, as to the validity of the challenge.

6. When an arbitrator loses his office under the
circumstances described in this paragraph, the applica-
tion of the provisions contained therein will result in
a substitute arbitrator being appointed or chosen pur-
snant to the procedures applicable under article 7
or 8 to the appointment or choice of the particular
type of arbitrator {i.e., sole, presiding or party-ap-
pointed) who has lost his office.

Commentary on article 11
Paragraph 1

Subparagraph (a)

1. An appointing authority which has appointed
an arbitrator in accordance with the provisions of ar-
ticle 7 or 8 of the Rules is a neutral third party. Such
authority is therefore an appropriate tribunal to decide
on the challenge of the arbitrator it had appeinted.

Subparagraph (b)

2. An appointing authority designated by the par-
ties would have been so designated because the parties
considered that such authority was impartial. Such
authority is therefore an appropriate tribunal to decide
on the challenge of an arbitrator, although i had not
appointed the arbitrator concerned.

Subparagraph (c)

3. When subparagraphs {(a} and {b) do not apply,
subparagraph (c) provides for the designation of an
appointing authority in accordance with the provisions
of article 7 or 8 to decide on the challenge. The pro-
visions of articte 7 will apply to such designation if
the challenged arbitrator is a sole arbitrator; the pro-
visions of article 8, paragraph 3 will apply if the chal-
lenged arbitrator is a party-appointed arbitrator; and
the provisions of article 8, paragraphs 5 and & will
apply if the challenged arbitrator is a presiding ar-
bitrator,

Paragraph 2

4. When an arbitrator loses his office by reason
of a challenge being sustained, the application of the
provisions contained in this paragraph will result in a
substitute arbitrator being appointed or chosen pur-
suant to the procedures applicable under article 7 or 8
to the appointment or choice of the particular type of
arbitrator (i.c., sole, presiding, or party-appointed) who
has lost his office. With the object of preventing delay
in the course of the arbitral proceedings, this paragraph
modifies the procedures applicable under article 7 or 8
by providing that, where such procedures would require
the designation of an appointing authority for the ap-
pointment of an arbitrator, the appointing authority
which decided on the challenge under paragraph 1 shalt
make the appointment.

Commentary on article 12

1. Rules governing arbitral proceedings generally
provide for the replacement of arbitrators on the follow-

AN

ing grounds: death of an arbitrator; inability of an ar-
bitrator to perform his functions due to his physical or
mental incapacity; unwillingness to perform the func-
tions required of an arbitrator; or resignation by an
arbitrator from his office.

Parggraph 1

2. Under paragraph 1, on the death or resignation
from office of an arbitrator, the substitute arbitrator is
selected according to the procedure that, under these
Rules, applies to the dppointment or choice of the ar-
bitrator who is to be replaced. Therefore, if a sole
arbitrator is to be replaced, the provisions of article 7
apply, and the relevant provisions of article 8 govern
the replacement of a party-appointed arbitrator or of 2
presiding arbitrator,

Paragraph 2

3. This paragraph applies to the challenge and re-
placement of arbitrators on the ground of mncapacity
or failure to perform the functions of an arbitrator, the
procedures governing the challenge and replacement of
arbitrators under articles 10 and 11 of these Rules.
Consequently, the party who alleges that an arbitrator
is incapacitated or has failed to act must notify the
arbitrator concerned and the other pary of this chal-
lenge. Upon receipt of this notification, the other party
may . agree to the removal of the challenged arbitrator
or the arbitrator may decide to withdraw from his office;
in ali other cases, pursuant to the procedures laid down
in article 11, the appropriate appointing authority will
have to decide on the validity of the challenge made
against the arbitrator.

4. When an arbitrator loses his office on the ground
of incapacity or of failure to act, regardless of whether
such loss of office resulted from the agreement of the
other party to the charge, the withdrawal of the arbitra-
tor from his office, or the decision of an appointing
authority, a sole arbitrator shall be replaced in accord-
ance with the provisions of article 7 of these Rules,
and a party-appointed or presiding arbitrator in accord-
ance with the relevant provisions of article 8.

Paragraph 3

5. In recognition of the special role that is played
in arbitral proceedings by the sole or presiding arbitra-
tor, this paragraph provides that when such an arbitrator
is replaced, all hearings that were held previously must
be repeated. When a party-appointed arbitrator is re-
placed, following the appointment of the substitute ar-
bitrator, the arbitral tribunal has discretion to decide
whether any or all prior hearings shall be repeated.

Commentary on article 13

1. This article applies to all instances where the
names of persons who may be appointed as arbitrators
are proposed by one party to the other party, or by an
appointing authority to both parties. Such proposals
may concern the appointment of the sole arbitrator
(article 7, paras. 2 and 6) or the appointment of the
presiding arbitrator (article 8, paras. 4 and 8).

2. This article is designed to ensure that, when
these Rules provide that a party may be involved in
the process of selecting an arbitrator, he will be pro-
vided with information as to the name, nationality and
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qualifications of persons proposed as arbitrators by the
other party or by an appointing authority.

SECTION 1n1
Commentary on article 14
Paragraph 1

1. Article 14 contains provisions concerning the
conduct of the arbitral proceedings by the arbitrators.
Since flexibility during the proceedings and reliance on
the expertise of the arbitrators are two of the hallmarks
of arbitration, paragraph 1 gives the arbitrators the
power to regulate the conduct of the proceedings, pro-
vided that both parties “are treated with equality and
with fairness”,

Paragraph 2

2. Under this paragraph the arbitrators must, if
either party so requests, hold hearings for the presenta-
tion of evidence by witnesses or for oral argument by
the parties or their counsel. If neither party requests
the holding of hearings, the arbitrators may nevertheless
decide to hold hearings to hear the presentation of
evidence by witnesses or to hear oral argument by the
parties or their counsel.

3. Under this paragraph, the arbitrators are not
given the power to refuse to hear evidence that a party
wishes to present by witnesses, on the ground that
such evidence would be immaterial or irrelevant to the
resolution of the dispute. Even m a case where the
arbitrators decide to conduct the proceedings “solely
on the basis of documents and other written materials”,
they may, under paragraph 3 of article 15, arrange for
the inspection of goods, other property or documents.

4. It may be noted that on the question of hearings,
article 14, paragraph 2, adopts a middle course between
the differing approaches taken in the ECE Arbitration
Rules and the ECAFE Arbitration Rules, Under the
ECE Arbitration Rules (article 23), hearings will be
held unless the parties agree that the arbitrators may
render an award based solely on documentary evidence.
Under the ECAFE Arbitration Rules (article VI, para-
graph 5), normally proceedings are to be conducted
solely on the basis of documents, subject to an agree-
ment to the contrary by the parties or a decision to the
contrary by the arbitrators. Under these rules, the ar-
bitrators determine in principle how to conduct the ar-
bitration, but they must hold hearings if one party so
requests.

Paragraph 3

5. This paragraph, based on the rule found in arti-
cle VI, paragraph 2, of the ECAFE Arbitration Rules,
is intended to ensure that each party is fully informed,
at the same time as the arbitrators, of the contents of
documents and information furnished by the other party
to the arbitrators during the arbitral proceedings.

Commentary on article 15
Paragraph 1

1. Following closely the wording of article 14 in
the ECE Arbitration Rules, this paragraph provides
that in the absence of an agreement by the parties on
the place of arbitration, such place shall be determined
by the arbitrators. The agreement of the parties as to

the place of arbitration may be contained jn the arbitra-
tion clause (e.g., the model arbitration clause at para-
graph 20 of the introduction to these Rules (A/CN.9
112)* and the ECE model form of arbitration clause
make provision for an agreement by the parties as to
the place of arbitration), in the separate arbitration
agreement, or in a later agreement by the parties, If the
agreement by the parties as to the place of arbitration
is arrived at on a Iater date, it need not be in writing,
but must be communicated to the arbitrators.

Paragraphs 2 and 3

2. These paragraphs preserve some freedom for
the arbitrators in determining the locale of arbitral
proceedings, even in cases where the parties have
agreed upon the country or city that will be the place
of arbitration. This limited flexibility is necessary so
that the arbitrators can perform certain functions, e.g.
hear witnesses or inspect goods, at locales that are
appropriate, having regard to the exigencies of the
particular arbitration.

Paragraph 4

3. Paragraph 4 of this article is useful, since, when
issues arise concerning the enforceability of arbitral
awards or the requirements as to the form of such
awards, reference is on some occasions made to the
national law of the “place of arbitration” and on other
occasions to the national law of the *“country where
the award was made” (see e.g. article V, paragraph 1,
subparagraphs (a)}, (d) and (e) of the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).

Commentary on article 16

1. This article resolves the problems of language
that may arjse in international arbitrations, where the
paities, arbitrators and witnesses often have differing
language backgrounds. It is desirable that the agree-
ment of the parties, or in its absence the determination
by the arbitrators, as to the language or languages to
be used should be arrived at as early as possible.

Paragraph 11

2. Under this paragraph, the parties may agree on
the language or languapes that will be used in a par-
ticular arbitral proceeding. This agreement may be con-
tained in the arbitral clause or separate arbitration
agreement, or may be reached at some time before or
even after the commencement of the arbitral proceed-
ings. (See article 4, para. 2, as to the date on which
arbitral proceedings are deemed to commence.) How-
ever, this faculty can no longer be exercised if the
arbitrators have been appointed and, despite a request
by the arbitrators, the parties fail to reach an agree-
ment on the language or languages to be used. In the
absence of an agreement by the parties, the arbitrators
will determine the language or languages to be used

* Reproduced in this volume, part two, I, 1, supra.

17t is supgested that the following revised tex: should re-
place the text of article 16, para. 1, reproduced in A/CN.9%/
_Il%. The revision cousists of the addition of the words in
italics:

1. Subject to a prior agreement by the parties, the ar-
bitrators shall, promptly after their appointment, detsrmine,
after consultarion with the parties, the language or languages
to be used in the proceedings”.



Part Two. International commercial arbitration 178

in the proceedings, taking into account the exigencies
of the arbitration.

Paragraph 2

3. Under paragraph 1, the agreement of the parties
or the determination by the arbitrators governs the
language to be used at any oral hearings, as well as
the language mm which written communications and
statements are to be made. Where documents are sub-
mitted in a language that is not the language agreed
to by the parties or determined by the arbitrators, the
arbitrators, under paragraph 2, may order the party
concerned to accompany such documents by a transla-
tion in the language or languages of the arbitration.

Commentary on article 17

1. The “statement of claim”, which is dealt with in
this article, must be distinguished from the “notice
of arbitration” governed by article 4 of these Rules.
The “notice of arbitration” serves the function of in-
forming the respondent that the claimant is submitting
to arbitration a dispute arising out of a contract be-
tween them. The date of delivery of this notice marks
the commencement of the arbitral proceedings and
sets in motion the machinery for the choice or appoint-
ment of the arbitrators. This notice also seis forth,
inter alia, the general nature of the claim, an indication
of the amount involved, and the relief or remedy sought
by the claimant. The information contained in the
“notice of arbitration” will help the parties, or the
appointing authority, as the case may be, in the selec-
tion of arbitrators, On the other hand, the “statement
of claim” is communicated only after the arbitrators
have been chosen or appeinted. It is the first written
statement in a possible series of such statements by
which the parties endeavour to state and substantiate
their positions regarding the dispute (see articles 18
and 20},

2. The arbitrators may, in some cases, have re-
ceived a copy of the notice of arbitration before their
appointment( e.g. if they asked to see it before deciding
whether or not to agree to serve as arbitrators), or soon
after their appointment. However, article 4 contains no
requirement that the “potice of arbitration” be sent to
the arbitrators upon their appointment.

Paragraph 1

3. The first document that the claimant must com-
municate to the arbitrators is the “statement of claim”
governed by this article. Paragraph 1 provides that the
claimant must communicate his statement of claim, in
writing, to the respondent and to each of the arbitra-
tors, In order to apprise the arbitrators of the scope
of their jurisdiction and of the frame of reference for
the dispute, this paragraph requires that a copy of the
contract and of any separate arbitration agreement be
amnexed to the statement of claim,

4. It should be noted that, while article 17, para-
graph I, requires that the statement of claim shall be
communicated “within a period of time to be deter-
mined by the arbitrators”, article 21 provides that
normally this period of time should not exceed 15 days.

Paragraph 2
5. This paragraph describes the information that
must be contained in the statement of claim, Although

in his statement of claim the claimant is obliged to
include “a statement of the facts supporting the claim”,
he is not requited to annex the documents which he
deems relevant and on which he intends to rely. Para-
graph 2, however, states that, should he wish to do so,
a claimant may annex to his statement of claim a list
of the documents he intends to submit in support of
his claim or he may even annex the relevant documents
themselves. It is believed that, since claimants are gen-
erafly interested in the resolution of the dispute sub-
mitted to arbitration as quickly as possible, they will
in a large number of cases annex to their statements
of claim the documents or copies of the documents on
which they intend to rely. In cases where the claimant
does annex a list of such documents or copies of the
documents themselves, he is not precluded from sub-
mitting additional or substitute documents at a later
stage in the arbitral proceedings, in the light of the
position taken by the respondent in his statement of
defence.

FParagraph 3

6. Under this paragraph, the statement of claim
may be supplemented or altered by the claimant, pro-
vided that the arbitrators in their discretion permit the
change to be made and, further, that the respondent

Ifsi %iven an opportunity to reply to the claim as mod-
ified.

Commentary on article 18
Paragraph I

1. Under the provisions of this paragraph, the
statement of defence must be communicated by the
respondent to the claimant and to each of the arbitra-
tors “within a period of time to be determined by the
arbitrators”, It should be noted that under article 21
of these rules, the time-limits established by arbitrators
for the communication of written statements should
normally not exceed 45 days.

Paragraph 2

2. This paragraph is designed to ensure that the
statement of defence responds to the information that
is required to be included in the statement of claim
under the provisions of subparagraphs (&), (¢} and (d)
of paragraph 2 of article 17, In addition, the respondent
has the option (similar to the option given to the
claimant under article 17, parz. 2) of annexing the
documents or copies of the documents on which he
intends to rely for his defence or of including a refer-
ence to such documents, without prejudice to his right
to present additional or substitute documents at a later
stage in the arbitral proceedings.

Paragraph 3

3. This paragraph permits the respondent to assert
in his statement of defence claims arising out of the
same contract as the one on which the claim made in
the statement of claim was based. Such claims may be
asserted either as counterclaims or as set-off.

4. Although, under this paragraph, a claim asserted
as a counterclzim or set-off must arise out of the same
contract as the claim made in the statement of claim,
the parties may agree, under special circumstances,
that the respondent may assert as a counterclaim or

/
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set-off a claim that did not arise out of the same con-
tract as the claim raised in the statement of claim,
such as where disputes arising out of other contracts
are also referred to arbitration under these Rules. Pur-
suant to article 2 of these Rules, such agreement of the
parties would have to be in writing,

Paragraph 4

5. 'This paragraph makes it clear that the provisions
of article 17 relating to the required contents of the
staternent of claim and to the possibility of supplement-
ing or altering claims apply also to counterclaims and
to claims relied on as set-off.

Commentary on article 19

1. This article empowers the arbitrators to rule on
objections to their junisdiction to decide the particular
dispute that is before them. Similar provisions may be
found, e.g., in article V, paragraph 3 of the 1961
European Convention on International Commercial
Arbitration; article 41, paragraph 1 of the 1965 Wash-
ington Convention on the Settlement of Investment
Disputes between States and Nationals of Other States;
article 18, paragraph 1 of the Uniform Law annexed
to the 1966 European Convention Providing a Uniform
Law on Arbitration; article VI, paragraph 3 of the
ECAFE Arbitration Rules; and article 18 of the ECE
Arbitration Rules,

2. It should be noted that, although article 19 does
not state expressly that rulings by the arbitrators as
to their jurisdiction are subject to judicial supervision
and control, it is clear that these rulings are subject
to such supervision and control, exercised in accord-
ance with the mandatory provisions of the applicable
national law.

Paragraph 1

3. This paragraph gives the arbitrators power to
rufe on objections to their jurisdiction and provides
specifically that objections based on a denial of the
existence or validity of the arbitration clause or sep-
arate arbitration agreement are included among the ob-
jections to their jurisdiction on which the arbitrators
are empowered to rule. Objections with respect to the
existence or validity of the arbitration clause or of the
separate arbitration agreement may be based, amongst
others, on any of the following grounds: non-existence
or lapsing; nullity, including nullity resulting from the
fact that under the applicable arbitration law the sub-
ject-matter of the dispute may not be submitted to
settlement by arbitration; and claims that the partic-
ular dispute does not fall within the scope of the par-
ties’ agreement to submit certain specified disputes to
arbitration.

4. Objections as to the existence or validity of the
arbitration clause or of the separate arbitration agree-
ment constitute allegations that the arbitrators were
not validly authorized to function as arbitrators. Other
objections, e.g. that the arbitrators exceed their terms
of reference at some point during the arbitral proceed-
ings or that they failed to comply with a material pro-
vision in the arbitration clause or in the separate
arbitration agreement, are only allegations that the
arbitrators lacked jurisdiction to take some particular
action and do not involve allegations to the effect that

the arbitrators could not serve at all in that capacity.
Paragraph 1 of article 19 is designed to cover all ob-
jections to the jurisdiction of the arbitrators, irrespec-
tive of the grounds for, and extent of, such objections.

Paragraph 2

5. This paragraph establishes the separability of
the arbitration clause from the contract of which the
arbitration clause forms a part, It authorizes the arbi-
trators to determine the existence or validity of such a
contract, but makes it clear that the invalidity of the
arbitration clause does pot necessarily follow from a
finding that the main contract is invalid. A similar pro-
vision may be found in article 18 of the Uniform Law
annexed to the 1966 European Convention Providing
a Uniform Law on Arbitration. Paragraph 2 reflects the
view that the arbitration clause, although contained in,
and forming a part of, the comtract, is in reality an
agreement distinct from the contract itself, having as
its object the submission to arbitration of disputes aris-
ing from or relating to the contractual relationship.

Paragraph 3

6. Under the provisions of this paragraph, pleas
alieging the tack of jurisdiction of the arbitrators must
normally be raised in the statement of defence or, with
respect to a counterclaim, in the reply to the counter-
clatm. However, the arbitrators may admit a plea that
is made only at a later stage in the arbitral proceedings
if the delay was justified under the circumstances. An
example of a plea raised with justified delay wounld be
a plea based on facts newly discovered by the objecting
party.

Paragraph 4

7. Since objections as to the jurisdiction of the
arbitrators involve procedural matters, this paragraph
authorizes the arbitrators to either rule on such objec-
tions' as preliminary questions or to decide these issues
only in their final award. This solution is in conformity
with the discretion granted to arbitrators by article 14,
paragraph 1 of these Rules to conduct the arbitral
proceedings “in such manner as they consider appro-
priate” and with paragraph 2 of article 41 of the
1965 Washington Convention on the Setlement of
Investment Disputes: “Any objection by a party to
the dispute that that dispute is not within the jurisdic-
tion of the centre ., ., shall be considered by the Tri-
bunal which shall determine whether to deal with it as
a preliminary question or to join it to the metits of the
dispute”.

Commentary on article 20

1. Under these Rules, the claimant must commu-
nicate his statement of claim to the respondent and
to each of the arbitrators (article 17). Article 25,
paragraph 1 provides the sanction for non-compliance:
“the arbitrators shall issue an order for the discon-
tinuance of the arbitral proceedings”. The respondent
is then given an opportunity to respond to the state-
ment of claim (article 18). Article 25, paragraph 2 pro-
vides that if the respondent fails to submit a statement
of defence, nevertheless “the arbitrators may proceed
with the arbitration”. Thus, normally, the arbitrators
will receive a statement of claim and a statement of
defence. '
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Paragraph 1

2. Under this paragraph, the arbitrators may re-
quire that the parties submit written statements in ad-
dition to the statement of claim and the statement of
defence. Also, the parties themselves may agree on a
further exchange of written statements. This paragraph
provides the arbitrators and the parties with an oppor-
tunity to insist on an exchange of further written state-
ments, in recognition of the custom under several na-
tional arbitration laws, especially in countries with a
civil law system, to call for a second statement by the
claimant (rejoinder or réplique) and a second response
by the respondent (reply to the rejoinder, or duplique).

Paragraph 2

3. Since a claim raised by the respondent in his
statement of defence as a counterclaim is a novel claim
as far as the claimant is concerned (although article 18,
para. 3 requires that the counterclaim must have arisen
out of the same contract as the original claim by the
claimant), paragraph 2 of article 20 provides that the
arbitrators must permit the claimant to present a writ-
ten reply to the counterclaim.

Paragraph 3

4. This paragraph is based closely on a provision
in article 24 of the ECE Arbitration Rules. Although
incorporated as a guide to the arbitrators and the par-
ties, this provision may be viewed as a specific example
of the general rule in article 14, paragraph 1 to the
effect that “the arbitrators may conduct the arbitration
in such manner as they consider appropriate”.

Commentary on article 21

1. Disputes submitted to arbitration should be set-
tied as quickly as possible. It is, however, not possible
to prescribe in these Rules rigidly fixed time-limits
within which the various required written statements
must be communicated. It has been found that rigid
time-limits cannot be imposed in domestic commercial
arbitrations and of course this holds true even more
for international commercial arbitrations. The 435-day
period mentioned in this article as the usual time-timit
for the communication of written statements is merely
intended to serve as a general guideline from which
the arbitrators may deviate whenever warranted by the
patticular circumstances.

2. Under this article, the claimant should normally
be given only 15 days to communicate his statement of
claim to the other party and to the arbitrators. The
reason for this is that already at the time he initiates
the arbitral proceedings by sending the notice of arbi-
tration (article 4), the claimant should start the prepa-
‘ration of his statement of claim (article 17). During
the time period that elapses between the sending of the
notice of arbitration and the appointment of the arbi-
trators (who then establish the time-limit for the com-
munication of the statement of claim, under article 17),
‘the claimant can continue to prepare his statement of
clain.

1. Under this article, the arbitrators retain the dis-
-cretion to extend any time-limits that thv.j:y had fixed,
if such extension is warranted under the circumstances.

4. It should be noted that, pursuant to article 2
of these Rules, the parties may, by an agreement in
writing, modify any provision in these Rules pursuant
to which the arbitrators are to determine the period
of time within which a particular written statement is
to be communicated; the parties can accomplish this
by a written agreement in which they themselves set
the time-limit for the communication of a particular
written statement, and they should thereafter inform
the arbitrators accordingly.

Commentary on article 22

1. This article sets forth a number of general pro-
visions which are considered useful for the regulation
of hearings that may be held in the course of the
arbitral proceedings. In addition, the article deals with
the presentation of evidence of witnesses by means of
their written statements (para. 5) and establishes that
the arbitrators have the duty to weigh and evaluate
the evidence offered by the parties (para. 6).

Paragraph 1

2. This paragraph requires that the arbitrators “give
the parties adequate advance notice” of each hearing.
Such notice must specify the date, time and place of
the hearing. In most cases hearings will be held at the
place of arbitration. However, pursuant to article 15,
paragraph 2, the arbitrators may hear witnesses “at any
place they deem appropriate, having regard to the ex-
igencies of the arbitration”,

Pargeraph 2

3. Under this paragraph, each party must disclose,
at least 15 days before the hearing, the identity of the
witnesses he intends to present. This information will
give some idea to the other party of the evidence that
will be presented at the hearing and will enable that
party to prepare his response to that evidence.

Paragraph 3

4. This paragraph deals with certain preparatory
measures for hearings that the arbitrators must take
in order to ensure that the hearings will run smoothly.
The basic rule is that the arbitrators have full discretion
regarding possible arrangements for the interpretation
of oral statements and for a verbatim record of the
hearing, in keeping with the general rule contained in
article 14, paragraph 1, that *subject to these Rules,
the arbitrators may conduct the arbitration in such
manner as they consider appropriate”. However, the
arbitrators have to arrange for interpretation or a ver-
batim record of they receive a timely request from both
parties to this effect.

Paragraph 4

5. This paragraph provides that, as a rule, hearings
shall be held in camera, in conformity with the prin-
ciple of privacy that is castomary in commercial arbi-
tration. The parties, however, may agree that some or
all the hearings should be open,

6. The manner in which witnesses are to be in-
terrogated is left to the discretion of the arbitrators.
Thus, the arbitrators may decide whether cross-exam-
ination of the witnesses is or is not to be permitted.
Cross-examination is a technique that is customarily
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employed in many areas of the world and cannot
therefore be prescribed for international arbitration.
Consequently, in cases where both parties or their
counsel are accustomed to the technique of cross-
examination, the arbitrators may in their discretion
permit it, while in cases where one or both parties
are unacquainted with this technique the arbitrators
may find it inappropriate to permit it.

Paragraph 5

7. This paragraph gives a desired latitude in the
manner of presenting evidence at arbitral hearings, by
permitting the presentation of evidence in the form of
written statements signed by the witnesses. However,
it is not required under this paragraph that the wit-
nesses signing such statements also swear to their
veracity.

Paragraph 6

8. This paragraph makes it clear that the arbitra-
tors have discretion to decide on the admissibility,
relevance and materiality of the evidence offered, and
to determine the probative weight that is to be given
to such evidence. A similar provision is contained in
article 24 of the ECE Arbitration Rules.

Commentary on article 23

1. This article deals with the possibility that during
the course of the arbitral proceedings a party will re-
quest that interim measures be taken in order to protect
the subject-matter of the dispute. Under some national
laws such measures may be taken only by the compe-
tent judicial authorities, while under other national
laws the arbitrators have the discretion to take appro-
priate interim protective measures, However, if there
is a need for the immediate enforcement of protective
measures, the assistance of the judicial authorities may
be essential in all cases.

Paragrephs 1 and 2

2. These paragraphs concern those cases where
under the applicable national law the arbitrators are
empowered to take interim measures of protection re-
garding the subject-matter of the dispute. Under para-
graph I, the arbitrators have the discretion to take
such measures, but only if requested by one or both
parties.

This paragraph is based on article VI, paragraph 6 of
the ECAFE Arbitration Rules, and article 27 of the
ECE Arbitration Rules,

3. In order to facilitate the enforcement of interim
measures taken by the arbitrators pursuant to para-
graph 1 of this arficle, paragraph 2 authorizes the arbi-
trators to establish these measures in the form of
interim awards. Since the taking of interim measures
may entail “costs of arbitration” (article 33), para-
graph 2 gives arbitrators the power to require security
for such costs.

Paragraph 3*

4. This paragraph makes it clear that a party to
the arbitral proceedings may, if he so wishes, request

2]t is suggested that the following revised text should re-
place the text or article 23, paragraph 3, teproduced in A/
CN.9/112. This revised text is jdentical with the text repro-

an appropriate judicial authority to take interim pro-
tective measures, without thereby violating the agree-
ment to arbitration contained in the arbitration clause
or separate arbitration agreement under which the
arbitral proceedings arose. This provision is based on
article VI, paragraph 4 of the 1961 European Con-
vention on International Commercial Arbitration.

Commentary on article 24

1. In cases involving matters of a technical nature,
or where the existence and scope of particular commer-
cial usages is at issue, the arbitrators may wish to have
the benefit of expert opinion before they make their
award. In some cases, the arbitrators may also want to
receive expert advice on questions of law, although the
actual resolution of such questions must be made by
the arbitrators themselves,

Paragraph 1

2. This paragraph authorizes the arbitrators to
appoint experts who will report to the arbitrators on
specific issues arising during the arbifral proceedings.
The terms of reference for such experts are established
by the arbitrators; however, a copy of the terms of
reference must be communicated to the parties. The
paragraph is modelled on similar provisions found in
the rules of several arbitral institutions, e.g. section 23
of the Rules of Procedure of the Foreign Trade Arbi-
tration Commission at the USSR Chamber of Com-
merce; article 14, paragraph 2 of the Rules of Concilia-
tion and Arbitration of the ICC; and article 21, para-
graph 2 of the Rules of the Netherlands Arbitration
Institute.

Paragraphs 2, 3 and 4

3. The provisions contained in these paragraphs
enable the expert to perform his functions and, at the
same time, safeguard the interests of both parties to
the arbitration.

Commentary on article 25

1. This article deals with the consequences of a
party’s failure to submit his statement of claim, state-
ment of defence or other required documentary evi-
dence, and with the effect of a party’s failure to appear
at a hearing that had been duly called.

Paragraph 1

2. The “statement of claim” is the first document
that, pursuant to article 17, must be communicated by
the claimant to the arbitrators. Without the statement
of claim the arbitrators cannot commence consideration
of the dispute, since it is only through that statement
that the arbitrators become fully informed about the
points at issue and about the facts that in the view of
the claimant support his claim. Nor can the respondent
prepare his statement of defence without having the
statement of claim. For these reasons, paragraph 1 of
article 25 provides specifically that if a claimant fails

duced in AZCN.9/112, except that the words in italics have
been added: i
“A request for interim measures may also be addressed
to a judicial authority. Such a request shall not be deemed
incompatible with the arbitration clause or separate arbitra-
tion agreement, or as a waiver of that arbitration clause or
separafe arbitration agresment.” . )
The commentary fo this paragraph comsiders the revised
text. :
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to communicate his statement of claim within the period
of time set by the arbitrators, the arbitrators have the
discretion of granting him an extension of time. Such
an initial extension of time will usually be granted by
the arbitrators as a matter of course, and may be
granted even if the failure to communicate the state-
ment of claim was not justified under the circumstances,
It may be noted, on the other hand, that under the
general provisions in article 21 of these Rules, the arbi-
trators may extend any time-limits fixed by them “if
they conclude that an extension is justified”.

3. However, should the claimant fail to com-
municate his statement of claim by the date the initial
extension granted by the arbitrators for its submission
has expired, then under this paragraph the arbitrators
are obliged to “issue an order for the discontinuance of
the arbitral proceedings”, unless the claimant shows
“sufficient cause for this failure”.

4. TParagraph 1, as a whole, reflects the view that
once the claimant has initiated the arbitral proceedings
by sending his notice of arbitration to the other party
{pursuant to article 4), he should within a reasonable
time communicate his statement of claim to the other
party and to the arbitrators or face the discontinuance
of the arbitral proceedings; in this way the claimant is
prevented from threatening the institution of arbitral
}:roceedings regarding a particular dispute without in
act formally going forward with his claim in eamest.

Paragraph 2

5. This paragraph is designed to prevent the pos-
sibility that the respondent would try to frustrate the
arbitral proceedings by failing to submit his statement
of defence. Accordingly, paragraph 2 of article 25
provides that in such a case the arbitrators may go
forward with the arbitration, disregarding the fact that
no statement of defence was submitted. If, however,
the respondent shows that he had justification for failing
to submit his statement of defence within the established
time-limit, then the arbitrators, pursuant to the provi-
sions of article 21, have the discretion to grant him an
extension of time,

6. Where the respondent does not communicate his
statement of defence, when proceeding with the arbitra-
tion the arbitrators may still convene oral hearings and/
or require further documentary evidence from one or
both parties. Should the respondent then fail to appear
at a duly called hearing or fail to submit further required
documentation, the provisions of paragraphs 3 or 4 of
this article will apply, respectively.

Paragraph 3

This paragraph assures that a party cannot frustrate
the arbitral proceedings by the expedient of not ap-
pearing at a hearing that was duly called. It provides,
following similar provisions cont{imed in article 3!,
paragraph 1 of the ECE Arbitration Rules, and arti-
cle 15, paragraph 2 of the Rules of Conciliation and
Arbitration of ICC, that the arbitrators may proceed
with the arbitration and that all the partizs will be
deemed to have been present at the hearing in such a
case.

Paragraph 4

8. Under this paragraph, based on article 31, par-
agraph 2 of the ECE Arbitration Rules, if a party fails

to submit any documentary evidence required by the
arbitrators, the arbitrators may nevertheless proceed,
and make their award on the evidence that had been
presented to them during the arbitral proceedings.

Commentary on article 26

1. Under this article, a party to an arbitral proceed-
ing who knows that a provision of, or requirements
under, these Rules was not complied with is deemed
to waive his right to object if he does not promptly
raise an objection thereto, It should be noted that
without a knowledge of the contents of these Rules
tgere can be no knowledge of any non-compliance with
them.

2, However, where a party has submitted to arbitra-
tion under these Rules, it will be very difficult for him
to allege during the arbitral proceedings that he lacks
knowledge of the contents of one or more of the provi-
sions of these Rules. Such an allegation would be even
more difficult to sustain if the parties had adopted the
text of the model arbitration clause or separate arbitra-
tion agreement recommended in the introduction to
these Rules (A/CN.9/122, para. 12),* since that text
contains an express declaration by the parties that the
Rules are known to them.

3. It may be noted that this amicle and article 2
(modification of the Rules by written agreement of the
parties} are in some respects interrelated, A waiver
pursuant to the provisions of article 26 may be regarded
as a modification of these Rules by a tacit, informal
agreement of the parties, manifested by the action of
one party derogating from the Rules and the knowing
acquiescence by the other party to such action.

4, In practice, a waiver under article 26 of the
right to object will normally take place only in respect
of provisions and requirements in the Rules that are
of minor importance. The effect of such a waiver would
be that, when an awarxd resulting from the arbitral
proceedings is sought to be enforced, the objection to
recognition and enforcement of the award specified in
article V, paragraph 1 (d) of the 1958 New York Con-
vention on the Recognition and Enforcement of Foreign
Arbitral Awards, (i.e., that “the arbitral procedure was
not in accordance with the agreement of the parties™)
could not be raised as to the non-compliance that was
the subject-matter of the waiver.

5. This article is based on similar provisions found
in section 37 of the Commercial Arbitration Rules of
the American Arbitration Association and article 37
of the Inter-American Commercial Arbitration Rules,

SECTION IV

Commentary on article 27

1. This article deals with a number of technical
questions regarding the manner in which arbitrators
are to make their award and with the legal effect of
arbitral awards. The provisions contained in this ar-
ticle are, however, subject to the mandatory provisions
of the applicable national law.

Paragraph 1
2. This paragraph, similarly to article 36 of the
ECE Arbitration Rules and article VII, paragraph 2

* Reproduced in this volume, part two, III, 1, supra.
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of the ECAFE Arbitration Rules, authorizes the arbi-
trators to make interim, interlocutory or partial awards
whenever justified under the circumstances of the par-
ticular dispute that is before them. The arbitrators may
make such awards at any time during the arbitral
proceedings.

Paragraph 2

3. The rule in this paragraph, to the effect that
awards must contain the reasons upon which they are
based, unless the parties have expressly agreed to the
contrary, corresponds to article 40 of the ECE Arbi-
tration Rules. This provision reflects the law in many
jurisdictions, particularly countrjes with a civil law
system, to require that arbitral awards incorporate the
reasons for the decision reached by the arbitrators. At
the same time, paragraph 2 permits the parties to agree
that the award should not contain reasons in cases
where the place of arbitration is in a jurisdiction in
which an award need not contain reasons in order to
be valid.

Paragraph 3

4. This paragraph requires that an award be made
by a majority of the arbitrators in cases where there is
a three-member arbitral tribunal, Thus, at least two of
the three arbitrators must concur in the award for it to
become valid; however, it is not required that the
presiding arbitrator be one of the two arbitrators who
agree on the award,

5. If a majority of the arbitrators fail to agree on
an award, the arbitral tribunal must resolve the dead-
lock in accordance with the relevant law and practice
at the place of arbitration, which is the place where
according to article 15, paragraph 4 of these Rules the
award must be made. Under the law and practice in
many jurisdictions, arbitrators must continue their
deliberations until they arrive at a majority decision.
Paragraph 4*

6. This paragraph deals with two matters of a
technical nature concerning the form and content of
arbiteal awards; the requirement that the arbitrators
sign their award, and the requirement that the award
contain the date and place at which the award was
made. As a general rule, all the arbitrators must sign
the award, in order to make it clear that all the arbi-
trators participated in the arbitral proceedings and in
the making of the award.

7. An award must contain an indication of the
date on which it was made, since that date is of
great importance on account of the time-limits that
are established by national laws for the filing or regis-
tration of arbitral awards, and for the enforcement of
arbitral awards. Similarly, an award must clearly show
the place where it was made, since the arbitral pro-
ceedings must have been conducted in conformity
with the mandatory rules of the law applicable at

31t is suggested that the following revised text should re-
place the text of the first sentence of article 27, _paragraph 4,
repraduced in A/CN.9/112. This revised text is identical with
that reproduced in A/CN.9/112, except that the words in
italics have been added: . .
“4. An award shall be sismed by the arbitrators and i
shalf contain the date on which and the place where the
award was made . ..". . .
The commentary on this paragraph considers the revised
text. .

the place of arbitration, and under article 15, para-
graph 4 of these Rules, “the award shall be made
at the place of arbitration”,

8. Paragraph 4 provides further that the validity
of an award is not impaired by the failure of any
one arbitrator on a three-member arbitral tribunal to
sign the award; however, pursuant to this paragraph,
the award must state the reason for the absence of
that arbitrator’s signature. Thus, where two of the
three arbitrators agree on an award, the third arbi-
frator cannot prevent the making of the award by
a refusal to sign the award. '

9. It should be noted that in some jurisdictions
the applicable arbitration law may require that an
arbitral award be signed by all the arbitrators before
it becomes valid and enforceable; in such a case the

applicable national law would prevail over the pro-.

vision in paragraph 4 of article 27.

10. Paragraph 4 of article 27 does not deal with
the possibility that an arbitrator dissenting from the
award agreed on by the other two arbitrators may
wish to append his dissenting opinion to the award.
Consequently, the question of whether an arbitrator
may add his dissenting opinion te the award is left

for decision to the law applicable at the place of
arbitration,

Pagragraph 5

11. This paragraph establishes that an award may
only be published with the consent of both parties.
When publication of an award does take place, the
names of the parties are usually omitted and other
measures are aiso taken to avoid disclosure of their
identity.

Paragraphs 6 and 7

12. These paragraphs are designed to ensure that
both parties will promptly receive copies of the award
and that the arbitrators comply with any requirement
at the place of arbitration that the award be filed or
registered.

Commentary on arlicle 28

Paragraph 1

1. This paragraph is based on the principle of
party aptonomy for the choice of the law applicable
to the substance of a dispute that is referred to arbi-
tration. The wording of this paragraph is modelled
on article 2 of the Hague Convention on the Law
Applicable to Internationa]l Sale of Goods of 15
June 1955.

2. The parties’ choice of the applicable faw may
be contained in an express provision in the contract,
in the separate arbitration agreement or in a subse-
quent written agreement between the parties on this
point. Alternatively, the choice of law may be an
implied one, resulting “unambiguously” from the terms
of the contract.

3. It should be noted that in some jurisdictions
parties may only choose as the law applicable to the
substance of their dispute the law of a jurisdiction
having somne real connexion with the tramsaction.
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Paragraph 2

4. This paragraph applies where there was no
choice of the applicable substantive law under para-
graph 1 of article 28, whether by an express clause
or resulting from the terms of the contract. In such
cases, the law applicable to the substance of the dispute
nmust be chosen by the arbitrators; under paragraph 2
they *shall apply the law determined by the conflict
of laws rules that the arbitrators deem applicable”.
This approach, also found in article VII, paragraph 1,
of the 1961 European Convention on Imternational
Commercial Arbitration and article 38 of the ECE
Arbitration Rules, permits the arbitrators to exercise
their discretion in choosing the applicable conflict of
laws rules in the light of the particular circumstances
of the dispute.

Paragraph 3

5. This paragraph deals with cases where the parties
expressly authorize the arbitrators to decide the sub-
stance of their dispute ex aequo et bono or as amiables
compositeurs, 1.¢., based not on the substantive Jaw of
any particular jurisdiction but on general principles of
law and trade practices. In many jurisdictions arbi-
trators are permitted to decide on these bases, and
provisions similar to paragraph 3 may be found in arti-
cle VII, paragraph 2, of the 1961 European Conven-
tion on International Commercial Arbitration, article 39
of the ECE Asbitration Rules, and article VII, para-
graph 4 {b) of the ECAFE Arbitration Rules.

6. Paragraph 3, however, contains an explicit pro-
viso making it clear that arbitrators may decide ex
aequo et bono or as amiables compositeurs only if the
arbitration law at the place of arbitration permits such
arbitration. Even where such arbitration is permitted, it
is generally accepted that the arbitrators remain bound
by fundamental principles of public policy (ordre pub-
lic) at the place of arbitration.

Paragraph 4

7. This paragraph provides that “in any case”,
i.e., regardiess of whether the law applicable to the
substance of the dispute was determined according to
paragraph 1 or 2 of this article, or whether the ar-
bitrators were authorized by the parties to decide the
dispute ex aequo et bono or as amiables compositeurs,
the arbitrators throughout the arbitral proceedings and
particularly in the making of their award “shall take
into account the terms of the contract and the usages
of the trade”. This gives the arbitrators considerable
latitude in arriving at their decision. Similar provisions
are contained in article VII, paragraph 4 (a) of the
ECAFE Arbitration Rules, article 24 of the ECE Ar-
bitration Rules, and article 13, paragraph 5 of the
Rules of Conciliation and Arbitration of the ICC.
Furthermore, in the sphere of international commer-
cial arbitration for which these Rules were designed,
this result corresponds with the intentions and expecta-
tions of the partics.

Commentary on drticle 29

1. ‘This article applies if, before the award is made,
the parties agree to a settlement of their dispute, or if
the continuance of the arbitral proceedings becomes
unpecessary or impossible for any other reason. It gov-

erns the manner in which the arbitral proceedings are
to be concluded in such cases and deals with the ap-
pertionment of the costs of arbitration between the
parties.

Paragraph 1

2. Where the parties agree to a settlement of their
dispute during the course of the arbitral proceedings,
this paragraph makes provision for an “order for the
discontinuance of the arbitral proceedings” as well as
for “an arbitral award on agreed tetms”. A settlement
recorded in the form of an award on agreed terms ac-
quires the legal force of an award. Rule 43 of the Rules
of Procedure for Arbitration Proceedings of the Inter-
national Centre for the Settlement of Investment Dis-
putes similarly distinguishes between an “order of dis-
continuance” and a “settlement in the form of an
arbitral award”, while provisions in other arbitration
rules, such as paragraph 1 of article VIII of the ECAFE
Arbitration Rules, and paragraph 43 of the Rules of
Procedure of the Inter-American Arbitration Com-
mission, mention only the latter possibility.

3. Under paragraph 1, to have a settlernent reached
by the parties recorded as an arbitral award on agreed
terms it is not required that the parties submit to the
arbitrators the full text of their settlement in such a
form that it can be embedied in an award. In practice,
the settlement may often be reached orally during the
course of a hearing, possibly with the assistance of the
arbitrators, and the parties may request the arbitrators
to draft an award on agresd terms that corresponds
to the settlement reached.

4. The arbitrators, however, are not obligated to
record a settlement as an award on agreed terms, even
if requested by both parties. Thus, exercising their dis-
cretion, arbitrators may be expected to refuse to record
as awards those settlements that they deem unlawful or
against public policy (ordre public) at the place of ar-
bitration.

5. Where the parties reached a settlement and did
not request the arbitrators to embody the settlement
in an award or where, although requested, the arbitra-
tors in their discretion refused to do so, the arbitrators
will issue an order for the discontinuance of the ar-
bitral proeceedings. '

6. Paragraph 1 also deals with instances where, be-
fore an award is made, the continuation of the arbitral
proceedings becomes unnecessary or impossible even
though the parties have not agreed to a setilement of
their dispute. In such cases the arbitrators must notify
the parties of their intention to discontinue the arbitral
proceedings and may then issue an order of discon-
tinuance. If one or both parties object, however, the
arbitrators must proceed with the arbitration and make
an award,

Paragraphs 2 and 3

7. These paragraphs have been added to resolve
certain technical problems that arise in practice when
the arbitral proceedings are for any reason discontinued
pursuant to the provisions of paragraph 1 of this arti-
cle. Unter paragraph 2, the apportionment of the costs
of arbitration in such cases is left to the discretion of
the arbitrators. Under the particular circumstances cov-
ered by article 29, the basic principle of article 33, para-
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graph 2 to the effect that the “costs of arbitration shall
in principle be borne by the unsuccessful party” cannot
be applied. It may be expected that, in the absence
of any special circumstances, the arbitrators will divide
the costs of arbitration equally between the parties in
such cases. In addition, any agreement by the parties as
to the apportionment of the costs of arbitration would
bind the arbitrators.

Commentary on article 30
Paragraph 1

1. After the award has been made, one or both
parties may wish that the arbitrators provide an in-
terpretation of the award they have rendered, in order
to clarify for the parties its exact meaning and scope,
This paragraph permits either party to request that the
arbitrators interpret their award. Similar provisions,
authorizing the arbitrators to interpret their award, are
found in article VIII, paragraph 2 of the ECAFE Ar-
bitration Rules and article 50 of the 1965 Washing-
ton Convention on the Settlement of Investrent Dis-
putes.

Paragraph 2

2. Under this paragraph, whenever an interpreta-
tion is requested by a party and is given by the arbitra-
tors, it must comply with the formal requirements for
awards contained in article 27 of these Rules.

3, Article 30 is considered useful in that it pro-
vides a vehicle for one or both parties to secure clarifica-
tion of the award where necessary. Furthermore, in
some jurisdictions the competence of the arbitrators is
deemed to end with the making of the award, unless
the parties had expressly agreed that the arbitrators are
to retain a2 certain limited competence even after the
making of their award. Articles 30-32 of these Rules
embody express agreements of the parties whereby
they authorize the arbitrators to interpret or correct
their award and to rectify an omission in their award.

Commentary on article 31

1. This article authorizes the arbitrators 1o correct
certain mistakes in the award, such as errors in com-
putation or these of a clerical nature. A similar provi-
sion is contained in article VIII, paragraph 3 of the
ECAFE Arbitration Rules.

2. Under that paragraph, the arbitrators may make
corrections in their award within a defined period of
time, either at the request of a party or on their own
initiative. Even in cases where the arbitrators receive
a timely request from cne or both parties that an error
in the award is corrected, the arbitrators have full dis-
cretion to decide whether or not they wish to issue such
a correction (e.g., the arbitrators may decide that the
alleged error whose correction was requested was not
an error at all),

Paragraph 2%

3. This paragraph provides that any correction of
an award issued by the arbitrators must be signed by

41t is suggested that the following revised text should re-
place the text of article 31, para. 2, reproduced in A/CN.9/
112. This revised text is identical with that reproduced in

the arbitrators, communicated by them to the parties
and that the requirements at the place of arbitration for
the filing or registration of awards must be complied
with by the arbitrators. However, in the case of an ar-
bitral tribunal composed of three arbitrators, it is suffi-
cient if the correction of the award is signed by the
presiding arbitrator, provided he consulted the other
arbitrators prior to his issuing the correction. This latter
provision was added to this paragraph in recognition
of the fact that in international arbitrations it is likely
that the members of a three-member arbitral tribunal
reside far from each other and that consequently it
may be difficult and time-consuming to obtain the sig-
natures of all the arbitrators.

Commentary on article 32

1. 'This article is designed to prevent the invalida-
tion of awards on the ground that in their award the
arbitrators failed to deal with and decide upon one or
more claims presented by either party during the ar-
bitral proceedings. Most national arbitration laws pro-
vide that the arbitrators’ failure or omission to deal
with all the claims raised in the arbitration is sufficient
reason for setting aside or refusing to enforce an award.
In the absence of a provision such as article 32, a
lengthy, costly arbitration might be totally invalidated
because the arbitrators inadvertently failed to rule in
their award on each part of every claim raised dur-
ing the arbitral proceedings. To permit, after an award
has been made, the making of an additional award as
to claims or parts of claims presented during the ar-
bitral proceedings but not dealt with in the original
award would contribute to the efficient and effective
resolution of the dispute between the parties that had
been referred to arbitration,

2. By their adoption of the UNCITRAL Arbitra-
tion Rules the parties agree to an extension of the au-
thority of the arbitrators in a number of respects, sub-
ject to the mandatory provisions of the law applicable
at the place of arbitration. Under article 30 of these
Rules the arbitrators may give a binding, written in-
terprefation of the award they have made, and under
article 31 the arbitrators may correct errors of a clerical
or similar nature in their award. The present article
empowers the arbitrators, upon the request of either
party, to complete an award they have made by is-
suing “an additional award as to claims presented in
the arbitral proceedings but omitted from the award”.

Paragraph 1

3. This paragraph permits a party to request the
arbitrators to make an additional award only as to
claims that were formally presented during the course
of the arbitral proceedings. It therefore applies to mat-
ters such as an unintentional failure to fix or apportion
the costs of arbitration (article 33), to rule on a claim
for interest payments, or to adjudicate in the award a
counter-claim that was asserted without substantial sup-
portive evidence.

A/CNG/112, except that the words in italics have been added:
“2. Such corrections shall be in writing and shall be
signed by the sole arbitrator or if there was an arbitral
tribunal of three members, by the presiding arbitrator after
corsultation with the other arbitrators, The provisions of
article 27, paras. 5, 6 and 7, shall apply.”
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Paragraph 2

4. Under this paragraph, the arbitrators have full
discretion, upon receipt of the request of a party for
an additional award, to decide whether or not to make
such an award. In addition, the arbitrators may make
an additional award only if the omission in the award
“can be rectified without any further hearing or evi-
dence”. Thus, the additional award would have to be
based on the evidence that the arbitrators had before
them at the time that they made their original, incom-
plete award,

Paragraph 3

5. In recognition of the fact that an “additional
award” is an “award” within the meaning of these
Rules, this paragraph applies the provisions of para-
graphs 2 to 7 of article 27 to an additional award.

Conmmentary on article 33
Paragraph 1

1. This paragraph contains a non-exhaustive enu-
meration of items that are included in the “costs of
arbitration”. Pursuant to this paragraph, the costs of
arbitration are to be fixed in the award and the fee
charged by the arbitrators for their services, which
forms part of such costs, must be stated separately.

2. Because of the great differences in the nature of
disputes that may be referred to arbitration, in the
length of arbitral proceedings, and ian the demands
made on and efforts required of the arbitrators as a
consequence, it was not believed possible to develop a
uniform schedule of fees for arbitrators.® However,
arbitrators, who were selected by the parties or by an
appointing authority based on faith in their expertise
and in their readiness to adjudicate the dispute with
impartiality and fairness, may be expected to act rea-
sonably in setting their own fees.

3. While, under subparagraph (a) of paragraph 1,
the fee of the arbitrators must be stated separately in
the award, all the other costs of arbitration may be
combined into one figure. In cases where arbitrators

" A note concerning a schedule of fees for arbitrators is
contained in document A/CN.9/114, reproduced in this vol-
ume, part two, 111, 4, infra.

were named by an appointing authority, the arbitra-
;ors may consult with that authority before setting their
ees.

Paragraph 2

4. Similarly to provisions appearing in article 43
of the ECE Arbitration Rules and article VII, para-
graph 7 of the ECAFE Arbitration Rules, paragraph 2
of this article lays down as the general rule that the
costs of arbitration should be borne by the unsuccess-
ful party, but authorizes the arbitrators to apportion
these costs in a different manner whenever justified by
the particular circumstances.

Commentary on article 34
Paragraphs I and 2

1. In ad hoc arbitration, it is customary for ar-
bitrators to require an advance payment to cover the
costs that will be incurred during the course of the ar-
bitral proceedings. Paragraph 1 provides that each
party is to make one half of such advance payment.
Paragraph 2 authorizes the arbitrators to require sup-
plementary deposits from the parties, in the light of
developments during the arbitral proceedings, e.g., if
the proceedings take longer than anticipated or the
arbitrators decide that they will need the testimony of
experts reporting to them on particular issues (arti-
cle 24). Similar provisions are contained in article VI,
paragraph 7 of the ECAFE Arbitration Rules, and ar-
ticle 28 of the ECE Arbitration Rules.

Paragraph 3

2. Under this paragraph, if a deposit required pur-
suant to paragraph 1 or 2 of this article is not paid in
full within a specified period of time, the arbitrators
must notify both parties and give to each party the
opportunity to make the required payment. The rule
in this paragraph is metivated by the practical con-
sideration that a party who has fulfilled his own obliga-
tion by paying one half of the required deposit may
have a strong interest in seeing that the arbitration
proceeds to a conclusion and may therefore be willing
to make the payment required of the other party. If
the required payment is still not forthcoming, the ar-
bitrators may either suspend or discontinue the arbitral
proceedings.

3. Working paper prepared by the Secretariat: revised draft set of arbitration rules for optional
use in ad hoc arbitration relating to international trade (UNCITRAL Arbitration Rules); alter-
native draft provisions for the draft UNCITRAL Arbitration Rules (A/CN.9/113)

INTRODUCTION
Terms of reference

1. At its eighth session (1-17 April 1975) the
United Nations Commission on International Trade
Law considered a “Preliminary draft set of arbitration
rules for optional use in ad hoc arbitration relating to
international trade” (A/CN.9/97; UNCITRAL Year-
book, Vol. VI: 1975, part two, III, 1). A summary
of the Commission’s deliberations at that session is
set forth in the report of the Commission on the work
of its eighth session {A/10017, annex I; UNCITRAL

Yearbook, Vol. VI: 1975, part cne, II, 1). At the
conclusion of its deliberations, the Commission de-
cided to request the Secretary-General:

(&) To prepare a revised draft of these rules, tak-
ing into account the observations made on the prelim-
inary draft in the course of its eighth session;

(») To submit the revised draft arbitration rules
to the Commission at its ninth session.

2. In response to that request the Secretariat has
prepared two documents:
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(@} Document A/CN.9/112* sets forth a revised
draft set of arbitration rules for optional use in ad hoc
arbitration relating to international trade (UNCITRAL
Arbitration Rules). That revised set of rules is based
on the preliminary draft set of rules which the Com-
mission examined at its eighth session, and takes into
account the observations and suggestions made at that
session. A commentary on the revised draft set of rules
is contained in document A/CN.9/112/Add.1;**

() The present document sets forth alternative
draft provisions in respect of certain articles, or para-
graphs of certain articles, reflecting observations and
suggestions made at the eighth session which are not
incorporated in the text of the draft “UNCITRAL Ar-
bitration Rules”.

Arrangement of the text

3. The text contained in the present document is,
as far as possible, set forth in a manner complemen-
tary to the presentation of the draft UNCITRAL Ar-
bitration Rules in document A/CN.9/112,* In this
connexion, the following may be noted:

(@) With the exception of article 2 bis, each draft
article, and each paragraph of a draft article, set forth
in the presemt document, bears the same number as
the corresponding article and paragraph in the draft
UNCITRAL Arbitration Rules dealing with the same
subject-matter. Article 2 bis covers a special case not
provided for in the draft UNCITRAL Arbitration
Rules.

() Where all the suggestions made at the eighth
session of the Commission in respect of a particular
article, or a paragraph of an article, are incorporated
in the draft UNCITRAL Arbitration Rules, the text
of that article or paragraph is not reproduced in this
document.* Similarly, the text of an article or para-
graph of an article, in respect of which no suggestions
were made at the eighth session of the Commission, has
also not been reproduced herein.

(¢) Those observations and suggestions which have
not been incorporated either in the draft UNCITRAL
Arbitration Rules or in the text contained in this docu-
ment, are noted in this document below each article.

(@) In some cases an observation or suggestion
made in regard to a particular article or paragraph of
the text set forth herein would, if adopted by the Com-
mission, require consequential changes in other articles,
or paragraphs of articles in the text. Such consequential
changes are not reflected, since this would make the
text complex and-difficult to follow,

(¢) Alternative suggestions are either entitled as
such, or indicated by enclosing the language reflecting

* Reproduced iy this volume, part two, I, 1, supra.
** Reproduced in this volume, part two, III, 2, supra.
1¢a)  Article 7, paragraph 3 of the text contained hergin
is identical with the first sentence of article 7, paragraph 3 of
the draft UNCITRAL Arbitration Rules. Tt is mevertheless
reproduced below because it forms & separate paragraph in
the present text. .
(b} Atticle 34, paragraphs 3 and §, of the text contained
herein are identical with article 34, paragraphs 2 and 4, of
the draft UNCITRAL Arbitration Rules. They are nevertheless
reptoduced herein since the numbering of the paragraph
differs.

each suggestion within square brackets, and placing
the suggestions enclosed within square brackets in im-
mediate sequence. In some cases, language has been
placed within square brackets when a suggestion has
been made that such language should either be in-
troduced or deleted. In every case where language is
enclosed within square brackets, or a suggestion or
observation is incorporated in the text, foot-note re-
ferences are given to the source of the particular ob-
servation or suggestion reflected therein. In most cases,
this source is the summary of discussions by the Com-
mission at its eighth session contained in the report
of the Commission on the work of its eighth ses-
sion (A/10017, annex I; UNCITRAL Yearbook, Vol.
VI: 1975, part one, II, 1). When a reference is made
by a foot-note to a paragraph in that summary, that
paragraph also reveals the exact nature of the observa-
tion or suggestion that has been made. In a few cases,
indicated by appropriate foot-notes, certain provisions
have been included at the suggestion of a member of
the Consultative Group.

Schedule of fees for arbitrators

4, Article 33 in the present document deals with
the costs of arbitration, and an alternative in para-
graph 1 (@) of that article provides for the fee of ar-
bitrators, to be stated separately, and to be fixed by
the arbitrators themselves “in accordance with the
schedule of fees for arbifrators set out in annex A of
these Rules”, In order to enable the Commission to
consider certain difficulties which may arise in the
drafting of such a schedule, a separate note on the ques-
tion of a schedule of fees for arbitrators is contained
in document A/CN.9/114.*

SegcTion 1. INTRODUCTORY RULES
Scope of application
[Article 1

1. These Rules shall apply when the parties to a
contract, by an agreement [in writingl? which express-
Iy refers to the UNCITRAL Arbitration Rules, have
agreed that disputes arising out of a defined legal rela-
tionship existing between them? shall be settled in ac-
cordance with these Rules.

[2. “Parties” means physical or legal persons, in-
cluding legal persons of public law.]®

[3. “Agreement in writing” means an arbitration
¢lause in a contract or a separate arbitration agreement,
including an agreement contained in an exchange of
letters, signed by the parties, or in an exchange of teie-
grams or telexes.}®

4, “Disputes arising out of a defined legal relation-
ship” includes disputes, existing or future, that arise
out of, or relate to, a defined legal relationship existing

* Reproduced in this volume, part two, I, 4, infra.

1 Report of UNCITRAL on the work of its eighth session,
A/10017, annex I, para, 18 (UNCITRAL Yearbook, Vol. VI:
1975, part one, II, 1

2 tbid., para. 17,

8 Ibid,, para. 20.

4 tbid., para. 21,
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between the parties,® or its breach, termination or in-
validity.)®

Note

The following suggestions are not presented as al-
ternatives in the above text:

(@) Toinclude a provision limiting the scope of the
Rules to the arbitration of “disputes arising out of inter-
national trade transactions” (A/10017, annex I, paras.
3 and 16; UNCITRAL Yearbook, Vol. VI: 1975, part
one, I1, 1);

(b) To include a provision defining the circum-
stances in which a person not a party to an arbitra-
tion clause or agreement might participate in an ar-
bitration arising from such clavse or agreement (A/
10017, annex I, para. 19; UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

Modification of the Rules

Article 2

The parties may at any time agree [in writing)” to
modify any provision of these Rules, including any
time-limits established by or pursuant to these Rules.

Administered arbitration
[Article 2 bis

Where the parties have agreed to select an arbitral
institution to administer the arbitration, they shall be
deemed to have selected the arbitration rules which
such institution may have established for such pur-
pose, unless they have expressly specified otherwise.]®

Receipt of communications;
Caleulation of periods of time
Article 3

1. For the purpose of these Rules, a notice, notifi-
cation, communication or proposal by one party to
the other party or to the arbitrators shall be effective
when received by the addressee.®

2. Failing proof to the contrary,™® it is presumed
that a notice, notification, communication or proposal
sent by telegram or telex, has been received {one day]
[three days}** after it was sent, and a communication
by registered mail ffive] [eight}!? days after it was
sent, '8

3.

Notice of arbitration
Article 4
1

[2. Arbitral proceedings shall be deemed to com-
mence on the date on which such notice (hereinafter
called “notice of arbitration™) is delivered at the habit-
ual residence or place of business of the respondent

5 tbid., para. 17.
@ thid., para. 22.
7 Ibid., para. 18,
8 fbid., para. 23.
9 Ibid., para. 31.
10 rbid., para. 35.
11 Ihid,, para. 36.
12 Ibid., para. 36.
18 Ibhid., para. 34.

or, if he has no such residence or place of business, at
his last known residence or place of business.]**

3. The notice of arbitration shall include, but need
not be limited to the following:

{a) The names and addresses of the parties;

(b) A reference to the arbitration clause or agree-
ment that is invoked;

(c) A reference to the contract out of or in relation
to which the dispute arises;

. (@ The geoeral nature of the claim and an indica-
tion of the amount involved, if any;

[(¢) The relief or remedy sought;)!5

() A proposal as to the number of arbitrators (i.e.
0]:13 or three), if the parties have not previously agreed
thereon,

4. 'The claimant may state in the notice of arbitra-
tion that such notice also serves as his statement of
claim. In such a case, the claimant:

(@) Shall anrex to the notice of arbitration a copy
of the contract referred to in subparagraph (c) of para-
graph 2 above, and a copy of the arbitration agreement
referred to in subparagraph (b} of paragraph 2 above
if it is not contained in the contract;

(b} Shall include in the notice a statement of the
facts supporting the claim, and the points at issue; and

(¢} May annex to the notice atl documents he deems
relevant or may add a reference to the documents he
will submit.}®

Note

The following suggestions are not presented as alter-
natives in the above text:

(@) To specify the language in which the notice of
arbitration must be given (A/10017, annex I, para, 25;
UNCITRAL Yearbook, Vol. VI: 1975, part one,
II, 1.

() To specify the methed by which the notice is
to be transmitted by the claimant to the respondent (A/
10017, ammex I, para. 26: UNCITRAL Yearbook,
Vol. VI: 1975, part one, IT, 1).

Representation

Article 5

A party may be represented by a counsel ot agent
upon the communication of the name and address of
such person to the other party. This communication is
considered!” to have been given where the notice of
arbitration, the statement of claim, the statement of
defence, or a counter-claim is submitted on behalf of
a party by a counsel or agent, unless the other party,
promptly upon such submission, requests proof as to
the authority of such counsel or agent to represent the
party whom he claims to represent.!® _

14 fhid,, para. 24.

18 fbid., para. 27 (third sentence from the end).
16 Ibid,, para. 27.

1t 1bid., para. 30 (last sentence}.

18 Ibid., para. 30.
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SecTioN II. APPOINTMENT OF ARBITRATORS

Number of arbitrators
Article 6

If the parties have not previously agreed on the
number of arbitrators (i.e., one or three), and if
within 15 days after the receipt by the respondent of
the claimant’s notice of arbitration the parties have not
agreed that there shall be three arbitrators, one!? arbi-
trator shall be appointed.

Note :

The following suggestion is not presented as an alter-
native in the above text: that this article should require
the number of arbitrators to be three when a sub-
stantial sum of money is at stake in the arbitration,
and ene when the sum involved in comparatively small
(A/10017, annex I, para. 40; UNCITRAL Yearbook,
Veol. VI: 1975, part one, II, 1).

Appaintment of the sole arbitrator
Article 7

" 1. If a sole arbitrator is to be appeinted, such ap-
pointment shall be made having regard to such com-
siderations as are likely to secure the appointment of
an independent and impartial sole arbitrator.?0

2.

3. I on the expiration of this period of time the
parties have not reached agreement on the choice of
the sole arbitrator, or if before the expiration of this
period of time the parties have concluded that no such
agreement can be reached, the sole arbitrator shall be
appointed by the appointing authority previously des-
ignated by the parties.

4. If the appoiating authority previously designated
is unwilling or unable to act as such, or if no such
authority has been designated by the parties, the claim-
ant shall apply for such designation to:¥

{a) The Secretary-Genera! of the Permanent Court
of Arbitration at The Hague, or,

(b) [Here add an appropriate organ or body estab-
lished under United Nations auspices.]

The authority mentioned under (a) or (b) may
require from either party such information as it deems
necessary to fulfil its function. It shall communicate to
both parties the name of the appointing authority de-
signated by it.

3.

6. The appointing authority shall appoint the sole
arbitrator in such manner as it considers appropriate.2®
The appointing authority may require from either party
such information as it deems necessary to fulfil its
function,

Article 8

1. If three arbitrators are to be appointed, each
party shall appoint one arbitrator. The parties®® shall

19 Ihid., para. 39. :

20 Ibid., paras. 44, 47 and 48,
21 7bid., para. 49.

22 1bid., para. 53.

23 Ibhid., para. 60,

jointly choose the third arbitrator who will act as the
president of the arbitral tribunal.

2. The presiding arbitrator shall be appointed
having regard to such considerations as are likely to
secure the appointment of an independent and impartial
presiding arbitrator,

3

4, Within 15 days after the appointment of the
second arbitrator, the claimant shall, by telegram or
telex, propose to the respondent the names of one or
more persons, one of whom would serve as the pre-
siding arbitrator. The parties®® shall endeavour to reach
agreement on the choice of the presiding arbitrator
within 30 days after the receipt by the respondent of
the claimant’s proposal,

5. If on the expiration of this peried of time the
parties have not agreed on the choice of the presiding
arbitrator, or if before the expiration of this period of
time the parties have concluded that no such agree-
ment can be reached, the claimant shall request the
two arbitrators to choose a presiding arbitrator.?® The
arbitrators shall endeavour to reach agreement on the
choice of the presiding arbitrator within 15 days after
the receipt by the arbitrators of the claimant’s request.

6. 1If on the expiration of this period of time the
two arbitrators have not agreed on the choice of the
presiding arbitrator, the presiding arbitrator shall be
appointed by the appointing authority previously de-
signated by the parties. If the appointing authority
previously designated is wnwilling or unable to act as
such, or if no such authority has been designated by
the parties, the claimant shall apply for such designa-
tion to either of the authorities mentioned in article 7,
paragraph 4.%7 The authority applied to may require
from either party such information as it deems neces-
sary to fulfil its function. It shall communicate to both
parties the name of the appointing authority designated
by it, The appeinting authority may require from each
party such information as it deems necessary to fulfil
its function,

7.

8. The appointing authority designated under para-
graph 6 of this article shall appoint the presiding arbi-
trator in such manner as it considers appropriate.?8

Challenge of arbitrators {articles 9-11)
Article 9

ALTERNATIVE A

1. Either party may challenge an arbitrator, includ-
ing a sole arbitrator or a presiding arbitrator,*® ir-
respective of whether such arbitrator was:

Originally proposed or appointed by him, or
Appointed by an appointing authority, or

3¢ rhid., paras. 44, 47-48 and 56.
26 Ihid., para. 60.

26 Yhid.

27 1bid., paras. 49 and 58.

28 Ibid., paras. 53 and 64.

26 Ibid., para. 69 (last sentence).
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Chosen by both parties or by the other arbitrators,

only®® if such arbitrator has a financial or personal
interest in the outcome of the arbitration or a {close}??
family [or commercial]®? tie with a party or a party's
counsel or agent.

ALTERNATIVE B

1. Either party may challenge a sole arbitrator or
a presiding arbitrator,® irrespective of whether such
arbitrator was:

Originally proposed by him, or
Appointed by an appointing authority, or
Chosen by both parties or by the other arbitrators,

if circumstances exist that give rise to justifiable doubts
as to the arbitrator’s impartiality or independence.

[2. The circumstances mentioned in paragraph 1
of this article include any financial or personal interest]
[any direct financial or personal interest]®* of an arbitra-
tor in the outcome of the arbitration or a [close]?® fam-
ily [or commerciali]3® tie of an arbitrator with a party or
with a party's counsel or agent.}*

3, An arbitrator, once appointed or chosen, shall
disclose to the parties any circumstances likely to give
rise to justifiable doubts as to his impartiality or inde-
pendence. 8

Note

The following suggestion is not presented as an alter-
native in the above text:

To distinguish in paragraph 2 of this article between
“absolute” grounds for challenge (e.g. specified close
family ties, or direct financial or personal interest of an
arbitrator in the outcome of the dispuie) and “relative”
grounds, which require proof both of the existence of
the grounds and of the fact that they give rise to justi-
fiable doubts as to the arbitrator’s impartiality or inde-
pendence (A/10017, annex I, para. 71; UNCITRAL
Yearbook, Vaol, VI: 1975, part one, II, 1.

Article 10

{1. The challenge of an arbitrator shall be made
within 30 days after his appointment has been com-
municated to the challenging party or within 30 days
after the circumstances mentioned in article 9 became
known to that party.]*

2. The challenge shall be notified to the other party
and to the arbitrator who is challenged. The notifica-
tion [shall be in writing and]*® shall state the reasons for
the challenge.

3,
Article 11
1. If the other party does not agree to the challenge

0 7bid., para. 73.
41 fbid., para. 71.
82 Ihid.

B3 Jhid,, para. 69 (third sentence).
34 Ihid., para. 71,
36 2hid.

38 Ihid,

3T Ibid., para. 70.
B8 Ibid,, para. 735.
80 Ihid., para. 78,
4% fbid., para. 80.

and the challenged arbitrator does not withdraw, the
decision on the challenge shall be made:

(a) By the competent court having jurisdiction [at
the place of arbitration] {at the place of residence of
the challenged arbitrator]*! or

(b) If there is no competent court having jurisdic-
tion at such place, by the president of the chamber of
commerce {at the place of arbitration] [at the place of
residence of the challenged arbitrator].s2

2. The decision of the competent court or the pres-
ident of the chamber of commerce is final.4® If, in the
cases mentioned under subparagraphs (@) and (b) of
paragraph 1, the competent court or the president of the
chamber of commerce sustains the challenge, a sub-
stitute arbitrator shall be appointed or chosen pursuant
to the procedure applicable to the appointment or
choice of an arbitrator as provided in article 7 or 8.

Death or resignation of an arbitrator
Incapacity of an arbitrator, or his failure to act

Article 12

1.

2 ...

3. If the sole or presiding arbitrator is replaced,
any hearings held previously shall be repeated [unless
a verbatim record was kept of those hearings),*t If any
other arbitrator is replaced, such prior hearings may
be repeated at the discretion of {the remaining arbitra-
tors who participated in those hearings] [the party by

whom or on whose behalf the substitute arbitrator is
appointed under article 81,4

Note

The following suggestions are not presented as alter-
natives in the above text:

(@) To add a provision “to the effect that, where
an arbitrator resigns or ceases to act, he must give his
reasons for such action™ (A /10017, annex I, para. 89;
UNCITRAL Yearbook, Vol. VI: 1975, part one, II, 1).

(/) To consider the advisability of adding defi-
nitions of the terms “incapacity” and ‘resignation”
(A/10017, annex I, para, 91; UNCITRAL Yearbook,
Vol, VI: 1975, part one, II, 1).

(¢) To provide that “where the arbitral tribunal
consisted of a sole arbitrator, a decision as to the hold-
ing of a rehearing should be made by the new sole ar-
bitrator” (A/10017, annex 1, para, 92; UNCITRAL
Yearbook, Vol, VI; 1975, part one, 11, 1).

Particulars on proposed arbitrators
Article 13

SecTioN III. ARBITRAL PROCEEDINGS

General provisions

Article 14

1. Subject to these Rules [and subject to any agree-
ments by the parties),*® the arbitrators may conduct the

41 Jbid., para. 85,
42 Ibid,
48 Ihid.
44 Ihid., para. 92,
45 fhid., para. 94.
48 fpid., para. 97.
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arbitration in such manner as they consider appropriate,
provided that the Iparties are treated with [absolute]s?
equality and with faimess.

2. I either party so requests, the arbitrators shall
hold hearings for the presentation of evidence by wit-
nesses, including expert witnesses, or for oral argument,
In the absence of such a request, the arbitrators shall
decide whether to hold such hearings or whether the
proceedings shall be conducted solely on the basis of
documents and other written materials, [without pre-
judice to any inspection of goods or of other property
that the arbitrators may consider appropriate during
the course of the arbitral proceedings].*®

3. Even in the absence of a request from one or
both parties, the arbitrators should, as a rule, hold oral
hearings for the presentation of evidence.*® The arbi-
trators may exclunde evidence that a party offers to
present by witnesses at a hearing, provided that the
arbitrators unanimously decide that such proposed evi-
dence is irrelevant.®

4. Any document or information supplied to the ar-
bitrators by one party shall not be acted upon by the
arbitrators unless such document or information is
shown to have also been communicated to the other
par‘y;ﬂ.

Place of arbitration
Article 15

1. Unless the parties have agreed upon the place
where the arbitration is to be held, such place shall be
determined by the arbitrators [having regard to the exi-
gencies of the arbitration].5?

2. [The arbitrators may determine the locale of the
‘arbitration within the country or city agreed upon by
the parties.]*® [They may hear witnesses and hold in-
-terim meetings for consultation among themselves at
any place they deem appropriate, having regard to the
exigencies of the arbitration.]®

3.
4,
Note

The following suggestions emanating from the Fifth
‘International. Arbitration Congress held at New Delhi in
Janvary 1975 were not presented as alternatives in the
above text:

(&) To substitute “seat of arbitration” for the term
“place of arbitration” (A/10017, annex I, para. 106;
UNCITRAL Yearbook, Vol. VI; 1975, part one, II, 1);

(b) To require that the arbitrators determine the
place of arbitration “at the commencement of the arbi-
tration proceedings” (A/10017, annex I, para. 106;
UNCITRAL Yearbook, Vol, VI: 1975, part one, I, 1).

47 Ihid., para. 98.
48 1bid., para. 100.
4% }hid,, para. 101,
80 Jpid., para. 102.
81 Ihid,, para. 104.
52 I'bid., para. 105,
63 Ibid., para, 107.
84 ibid,, para. 108.

Language
Article 16

1. Subject to a prior agreement by the parties, the
arbitrators shall, promptly after their appointment, de-
termine, after consultation with the parties, the language
or languages to be used in the proceedings, paying spe-
cial regard to the language of the contract, the Janguage
used in correspondence between the parties,’0 as well
as the langnage abilities of the arbitrators,™ the parties
and their counsel.’” This determination shall apply to

the statement of claim, the statement of defence, and

any further written statements and, if oral hearings
should take place, to the language or languages to be
used in such hearings.

2. ...

[3. The arbitrators shall make the necessary ar-
rangements for the translation of documents into the
language or languages used in the arbitral proceedings.
They shall also make the necessary arrangements for
providing, at all hearings, interpretation into such lan-
guage or languages.]®

Note

The following suggestion is not presented as an alter-
native in the above text:

To consider the amalgamation of articles 13 and 15
in document A/CN.9/97 {UNCITRAL Yearbook, Vol.
V1. 1975, part two, III, 1} {corresponding to articles
14 and 16 in document A/CN.9/112*} into a single
article (A/10017, annex I, para. 115; UNCITRAL
Yearbook, Vol. VI: 1975, part one, II, 1).

Statement of claim

Article 17

1. Within a period of time to be determined by the
arbitrators, the claimant shall communicate his state-
ment of ¢laim in writing to the respondent and to each
of the arbitrators. [Copies of all relevant documents]®®
{Copies of all relevant documents on which the claimant
relies to support his claim]® together with a copy of the
contract, and of the arbitration agreement if not con-
tained in the contract, shall be annexed thereto.

2. The statement of claim shall include the follow-
ing particulars:

(a) The names and addresses of the parties;

(h) A full statement of the facts and a summary of
the evidence supporting these facts;®!

{¢) ‘The points at issue [in the view of the claim-
ant];%®

(&) The relief or remedy sought [including a claim
for payment of interest];%

* Reproduced in this volume, part two, III, I, supra.

85 Ibid., para. 11}.

56 1hid,, para. 112,

57 Ibid., para. 113,

53 Ihid, It may be considered, whether, if paragraph 3, in
the alternative text above for article 16, were adopted, para-
graph 2 in that article could then be deleted.

55 A/10017, annex I, para. 117 (UNCITRAL Yearbook,
Vol. VI: 1975, part one, II, 1).

60 fhid., para. 116.

81 tbid., paras. 119 (Jast sentence) and 117,

83 1hid., para. 120.

88 thid., para. 121.
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(e) A reference to the documents which the claim-
ant intends to present in support of his claim].®

3. During the course of the arbitral proceedings the
claimant may® [supplement or alter] {modifyl®® his
claim, provided the respondent is given the opportunity
to exercise his right of defence in respect of the change.
However, a claim may not be amended in such a manner
that the amended claim falls outside the scope of the
arbitration clause or separate arbitration agreement,®
or of the subject-matier of the claim raised in the notice
of arbitration.®®

Note

The following suggestions are not presented as alter-
natives in the above text:

(a) To empower the arbitrators “to require the
submission to them of all documents relevant to the
poiats at issue after these points had been clarifted”
{A/10017, annex I, para. 116; UNCITRAL Yearbook,
Vol, VI; 1975, part one, II, 1);

(b} To clarify that “a statement of the facts support-
ing the claim” and “the points at issue” have to be in-
cluded in the statement of claim only to the extent
that they are known to the claimant at the time the
statement of claim is prepared (A/10017, annex I,
para. 122; UNCITRAL Yearbook, Vol. VI: 1975, part
one, I, 1);

(¢) To require that the claimant bear any expense
incurred by the respondent due fo an amendment
of the claim, unless the arbitrators decide otherwise
(A/10017, annex I, para, 132; UNCITRAL Yearbook,
Vol. VI. 1975, part one, 1I, 1).

Starement of defence
Article 18

. ...

2. The statement of defence shall reply to the par-
ticulars (b), () and (d) of the statement of claim (arti-
cle 17, para. 2). The respondent shall annex to his state-
ment [copies of all relevant documents}®® [copies of all
relevant documents on which he relies to support his
defence}™ [a reference to the documents which he in-
tends to present in support of his defence].™

3. In his statement of defence, or at a later stage in
the arbitral proceedings if the arbitrators decide that
the delay was justified under the circumstances,?? the
respondent may make a counter-claim arising out of
the same contract or rely on a claim arising out of the
same contract for the purpose of a set-off. The respon-
dent may also raise as a counter-claim or set-off a claim
arising out of another contract concluded between the
parties in the course of the same transaction, provided

64 Jhid., para. 116

85 Ihid., para. 125.

98 Ibid., paras, 127-129,

87 Ibid., para. 130

83 Jhid,, para. 131, .

8% This alternative cotresponds to the alternative text above
for article 17, paragraph I, at foot-note 59 therein,

70 Corresponds to the alternative text above for article 17,
paragraph 1, at foot-note 60 therein. )

1 Corresponds to the alternative text above for article 17,
paragraph 2 {e), at foot-note 64 therein.

72°A/10017, annex I, para, 135 (UNCITRAL Yearbook,
Vol. VI; 1975, part one, II, 1).

that such other contract contains an arbitration clause
in jdentical language or is covered by the same arbitra-
tion agreement, ™

4, ...
Note

The following suggestion is not presented as an alter-
native in the above text:

“that it would be desirable that the Rules should
contain provisions relating to the consolidation of
hearings in appropriate cases” (A/10017, annex I,
para. 137; UNCITRAL Yearbook, Vol. VI: 1975,
part one, II, 1),

Pleas as to arbitrator’'s jurisdiction

Article 19

1. [The arbitrators shail have the power to rule on
objections that they have no jurisdiction, including any
objections with respect to the existence or validity of
the arbitration clause or of the separate arbitration
agreement]’® [and on any cbjections alleging that the ar-
bitrators exceeded their terms of reference].’™®

[2. The arbitrators shall have the power to deter-
mine the existence or the validity of the contract of
which an arbitration clause forms a part, For the pur-
poses of article 19, an arbitration clause which forms
part of a comtract and which provides for arbitration
under these Rules shall be treated as an agreement in-
dependent of the other terms of the contract. A decision
by the arbitrators that the contract is null and void shall
not entail ipso jure the invalidity of the arbitration
clause.]™

...

4, In general, arbitrators should rule on a plea con-
cerning their jurisdiction as a preliminary gquestion.
However, when warranted by exceptional circumstances,
the arbitrators may proceed with the arbitration and
rule on such a plea in their finat award.”™?

Further written Statements
Supplementary documents or exhibits

Article 20

Note

The following suggestion is not presented as an
alternative: that “where a counter-claim was raised in
the statement of defence and the claimant replied,
the respondent should be given the right to answer”
{(A/10017, annex I, para, 149; UNCITRAL Yearbook,
Vol. VI: 1975, part one, 1I, 1).

Time-limits
Article 21

Hearings, evidence
Article 22
. ...

78 Ybid., paras. 136 and 140 (last sentence}.
74 Jhid., para. 141.
8 Ibjd,, para. 144,
T8 Ihid., para. 147,
7 Ibid., para. 145.
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2. If witnesses are to be heard, at least 15 days
before the hearings each party shall communicate {o
the arbitrators and to the other party the names and
addresses of the witnesses he intends te present and
the language in which such witnesses will give their
testimony. [A party may present experts as witnesses
to testify on points at issue.]?®

3
4,
5.

6. The arbitrators shall determine the admissibility,
relevance and materiality of the evidence offered. [When
permitted under the law applicable at the place of arbi-
tration, arbitrators have the discretion to depart from
the legal rules of evidence.]®®

Interim measures of protection

Article 23

1. [At the request of either party, and with notice
to the other party,®® the arbitrators may take any in-
teritm measures they deem necessary in respect of the
subject-matter of the dispute, including measures for
the conservation of the goods forming the subject-matter
in dispute, such as ordering their deposit with a third
person or the sale of perishable goods.]® [and the is-
suance of orders to a party to take an interim action in
relation to the goods forming the subject-matter of the
dispute,]®2

2,

3. A request for interim measures or for the en-
forcement of interim measures taken by the arbitrators
pursuant to paragraph 1% may also be addressed to a
judicial authority. Such a request shall not be deemed
incompatible with the arbitration clause or separaie ar-
bitration agreement, or as a waiver of that arbitration
clause or separate arbitration agreement.

Experts
Article 24

Note
The following suggestion is not presented as an alter-
native: that “if provision were made for the appointment
of experts by the parties, the relationship of the evi-
dence of such experts to that of experts appointed by
the arbitrators might need to be clarified” (A/ 10017,
- annex I, para. 168; UNCITRAL Yearbook, Vol. VI
19735, part one, II, 1).

Failure to submit a statement
Absence of a party

Article 25
1.
2.

3. If one of the parties fails to appear at a hearing
duly called under these Rules, without showing sufficient

18 Ibid., para. 167.

8 Ihid., para. 159,

80 Jbid., para. 164,

61 Jbid., para. 162 (third sentence),
82 Jpid,, para. 165,

8 [bid., para. 163,

cause for such failure, the arbitrators shall have power
to proceed with the arbitration, and such proceedings
shajl be deemed to have been conducted in the presence
of ail parties. [If both parties fail to appear at a hearing
duly called under these Rules, the arbitrators shall call
a second hearing; if both parties also fail to appear at
such second hearing, the arbitrators [shall] [may] issue
an 0§§14er for the discontinuance of the arbitral proceed-
ings.

4,

Waiver of Rules

Article 26

A party who knows or should have known® that any
provision of, or requirement under, these Rules has not
been complied with and yet proceeds with the arbitra-
tion without promptly stating his objection to such non-
compliance, shall be deemed to have waived his right
10 object.

SecTioN IV. THE AWARD

Form and effect of the award
Article 27

©

4. An award shall be signed by the arbitrators, and
it shall contain the date on which the place where the
award was made. When there are three arbitrators, the
failure of an arbitrator other than the presiding ar-
bitrator®® to sign the award shall not impair the validity
of the award. The award shall state the reason for the
absence of an arbitrator’s signature, but it [may] [shall
not] include any dissenting opinion.®

5.
6.

7. If the arbitration law of the country where the
award is made requires that the award be filed or
registered by the arbitrators,®® [the arbitrators] {the sole
or presiding arbitrator]s® shall comply with this require-
ment within the period of time required by that law

Applicable law
Article 28

1. The arbitrators shall apply the law or the rules®
[agreed to by the parties] [determined or clearly in-
dicated by the parties]®! as applicable to the substance
of the dispute.

Alternative A

2. Failing such fagreement] [determination or in-
dication] by the parties, the arbitrators shall apply the
law determined by the conflict of laws rules applicable

84 Ihid., paras. 171-172.

85 Ibid., para. 174.

80 7hid., para. I77.

87 Ibid,, para. 179.

88 fbid., para. 184.

89 Ibid., para. 184.

90 fbid., para, 186 {subpara. (e} ).
81 Jhid,, para. 186.
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[at the place of arbitration] [at the place of business
of the res?ondent} [at the place of business of the
claimant},?

Alternative B

2. Failing such {agreement} {determination or in-
dication] by the parties, the arbitrators shall apply the
law determined by the conflict of faws rules that the
arbitrators deem applicable, taking into account the
terms of the contract and the usages of the trade.®

3. The arbitrators shali decide ex aequo et bono or
as amiables compositeurs only if the parties have ex-
pressly authorized the arbitrators to do so and if a de-
cision by the arbitrators on such basis is not repugnant
to thg arbitration law applicable at the place of arbitra-
tion,

I4. In any case, the arbitrators, in deciding the sub-
stance of the dispute, shall give importance to the man-
datory provisions of the law governing the substance of
the dispute, to the express terms of the contract, and
to the usages of the trade in that order #51%¢

Note

The foliowing supgestion is not presented as an al-
ternative in the above text:

that paragraph 1 of this article should read “the par-
ties shall be free to determine, by agreement, the law
to be applied by the arbitrators to the substance of the
dispute” (A/10017, annex I, para. 186 {d)).

Setilement or other grounds for discontinuance
Article 29

1. If, before the award is made, the parties agree on
a settlement of the dispute, the arbitrators shall either
issu¢ an order for the discontinuance of the arbitral
proceedings or, if requested by both parties,® record
the settlement in the form of an arbitral award on agreed
terms, The arbitrators are not obliged to give reasons
for such an award. [However, the arbitrators shall refuse
to record the settiement in the form of an arbitral award
on agreed terms if such settlement is unlawful or con-
trary to public policy at the place of arbitration.]*8 If,
before the award is made, the continuance of the ar-
bitral proceedings becomes unnecessary or impossible
for any other reason, the arbitrators shall inform the
parties of their intention to issue an order for the dis-
continuance of the proceedings. The arbitrators shall
have the power to issue such an order unless a party
objects to the discontinuance,

2 ...
3

92 1hid., para. 188. .

98 [hid., para. 190. If this proposal were adopted, it is sug-
gested that para, 4 of article 28 could then be deleted,

4 Ihid., para. 192,

85 Ibid.. para. 193,

6§ should be noted that the sauggestion to delete para. 4
of this article is linked to adding at the end of para. 2 of
this article the words “faking into account the terms of the
contract and the usages of the trade” {(A/10017, anmex I,
para, 150; UNCITRAL Yearbook, Vol. VI: 1975, part one,

L, 1.

o7 )A/ 10017, annex I, para. 194 {UNCITRAL Yearbook,
Vol. VI: 1975, patt one, I, 1).

98 Ibid., para. 195.

Interpretation of the award

Article 30

_[1. [Within 30 days after the receipt of the award,]®®

either party, with notice to the other party, may request
that the arbitrators give [an authentic interpretation}o®
[a clarification]*® of the award, Such [interpretation]
[clarification] shall be binding on the parties.
2, The [interpretation] [clarification] shall be given
in writing and communicated to the partiesi®? within 45
days after the receipt of the request, and the provisions
of article 27, paragraphs 3 to 7, shall apply.J:o

Correction of the award

Article 31

1. {Within 30 days after the receipt of the award, 204
either party, with notice to the other party, may request
the arbitrators to correct in the award any errors in
computation, any clerical or typographical errors, or
any errors of similar nature. The arbitrators may [within
30 days after the communication of the award]® make
such corrections on their own initiative.

2. Such corrections shall be in writing and shall
be signed by the sole arbitrator or, if there was an ar-
bitral tribunal of three members, by the presiding arbi-
trator after consultation with the other arbitrators. The
provisions of article 27, paragraphs 5, 6 and 7, shall
apply.

Note

The following suggestions are not presented as al-
ternatives in the above texi:

(@) to provide that the periods of 30 days specified
in paragraph 1 of this article should commence “from
the day fixed in the award for the performance by the
parties of their obligations thereunder” (A 10017, an-
nex I, para. 208;) UNCITRAL Yearbook, Vol, VI:
1975, part one, II, 1);

(b) to delete the article dealing with the interpreta-
tion of awards {articte 30 in A/CN.9/112)* and to add
a reference to the present article on the correction of
awards (article 31 in A/CN.S/112)* to cover inter-
pretations and clarifications {A/10017, annex I, para.
205 (last sentence), UNCITRAL Yearbook, Vol. VI:
1975, part one, 11, 1).

Additional award

Article 32

fI. Within 30 days after the receipt of the award,
either party, with notice to the other party, may request
the arbitrators to make an additional award as to claims
presented in the arbitrel proceedings but omitted from
the award due to the mistake or negligence of the ar-
bitrators.10¢

2, If the arbitrators consider the request for an ad-
ditional award to be justified and consider that the

* Reproduced in this volume, part two, HI, I, supra.
9% rbid., para. 202

100 fbid,, para. 200,

101 Ipid., para. 201,

102 Ibid., para. 204.

108 Ibid., para. 205,

14 Ibid., para. 207.

106 1hid.

108 Ihid., para. 210.
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omission can be rectified without any further hearing
or evidence, they shall complete their award within 60
days after the receipt of the reguest,

3. When an additional award is made, the provi-
sions of article 27, paragraphs 2 to 7, shall apply. %"

Costs
Article 33

1, The arbitrators shall fix the costs of arbitration
in their award. The term “costs” includes:

(¢) The fes of the arbitrators, to be stated separately
and to be fixed by the arbitrators themselves {in ac-
cordance with the schedule of fees for arbitrators set
out in annex A of these Rules]®® {taking into account
the amount in dispute and the duration of the arbitral
proceedings. )19 {When an appointing authority has been
designated, the arbitrators shall fix their fees after con-
sultation with that appointing aunthority, Such authority
may make any comment it deems appropriate concern-
ing the fee the arbitrators are suggesting for them-
sefves];iio

(b) The fee charged and costs incurred by the ap-
pointing authority in connexion with its services, except
for any portion that had been paid previousiy;!'!

(¢} The travel and other expenses incurred by the
arbitrators;

{(d) The costs of expert advice and of other assis-
tance required by the arbitrators;

(e} The travel expenses of witnesses, to the extent
such expenses are approved by the arbitrators;

()i The compensation for legal assistance of the
successful party if such compensation was claimed dur-
ing the arbitral proceedings, but only to the extent that
the compensation is deemed reasonable and appropriate

Y07 [hid., para. 212,

108 fbid., para, 214.

102 1hid.

130 This alternative text is based on A/10017, annex I,
para. 215 (UNCITRAL Yearbook, Vol. VI: 1975, pari one,
H, 1), and on a suggestion made by a member of the Consul-
tative Group.

111 This allernative text is based on a suggestion made by
& member of the Consuiltative Group.

by the arbitrators [and if it may be recovered under the
applicable law at the place of arbitration].:12

2. Arbitrators shall keep the costs of arbitration as
low as possible and they shall not be entitled to any ad-
ditional remuneration for interpreting or correcting their
award, or for making an additional award pursuant to
article 32 of these Rules118

3. The costs of arbitration shall {ordinarily]'** be
borne by the unsuccessful party. The arbitrators may,
however, apportion the costs between the parties if
they consider that apportionment is reascnable,

Deposit of costs

Article 34
1, ...

2. An appointing authority, upon its designation as

such, may require each party to deposit an amount equal
to half its fee :

3. During the course of the arbitral proceedings the

arbitrators may require supplementary deposits from the
parties.

4. If the deposits required under paragraphs I and 2
of this article are not paid in full within 30 days after
the communication of the demand, the arbitrators shall
notify both parties of the default and give to each party
an opportunity to make the payment required of him
or of the other party.!1® }f, nevertheless, a required pay-
ment is even then not made, the arbitrators may order
the suspemsion or discontinuance of the arbitral pro-
ceedings, 17

5. The arbitrators shall render an accounting to the
parties of the deposits received and return any un-
expended balance to the parties.

6. A designated appointing authority may be au-
thorized by the arbitrators to perform the functions
described in paragraphs 1, 3, 4 and 5 of this article.11®

112 A /10017, annex I, para. 218 (UNCITRAL Yearbook,

Vol. VI: 1975, part one, 11, 1).

112 jbid., para. 222,

134 Ibid,, para, 219. :

115 This alternative text is based on a suggestion made by
a member of the Consultative Group.

118 A /310017, annex I, para. 224 (UNCITRAL Yearbook,
Vol. VI: 1975, part one, 1T, 1).

117 Jbid., para. 225.

118 This alternative text is based on a suggestion made by a
member of the Consultative Group.

4. Note by the Secretariat: draft UNCITRAL Arbitration Rules; schedule of fees of arbitrators
(A/CN9/114)*%

1. This note examines the feasibility, in the context
of the draft UNCITRAL Arbitration Rules,! of es-
tablishing a schedule of fees which would set the upper
and lower limits of the arbitrators’ remuneration for
their services. The draft Rules, in article 33, para-
graph 1, provide that the arbitrators themselves fix their
fee, and the commentary states that arbitrators may be
expected to act reasonably in setting the amount thereof.
Moreover, in most countries, if overcharge is alleged,

* 1 April 1976,

17The revised draft UNCITRAL arbitration rules are set
forth in A/CN.9/112, and the commentary thereon in A/
CN.9/112/Add.t (both reproduced in this volume, part iwo,
11, t and 2, supra).

the arbitrators’ decision as to their fees may be sub-
mitted to & court,

2. During the discussion of the preliminary draft
Rules which contained a provision similar to para-
graph 1 of article 33, the view was expressed that there
should be a limitation on the power of the arbitrators
to settle for themselves what they considered a proper
remuneration for their services, and the suggestion was
made that the Rules should set out a scale of fees which
would impose a ceiling on the fees payable 2

2 8ee Report of the United Nations Commission on Inter-
national Trade Law on the work of its eighth session, Officia!
Records of the General Assembly, Thirtieth Sesslon, Supple-
ment No. 17 (A/10017), paras. 213-2t5 (UNCITRAL Year-
book, Vol vI: 1975, part one, II, I).
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3. A schedule of fees usually takes into account the
amount of the claim and wili provide for minimum and
maximum rates, or for maximum rates only, based on
such an amount, Arbitration ruies that provide for a
schedule also make provision for an administrative body
which fixes the fees in accordance with the schedule and,
under most arbitration rules, may do so with a large
measure of discretion. Such discretion seems desirabie
in view of the length of time which a particular arbitra-
tion may take or of the complexity of the issues sub-
mitted for arbitration, In some instances, the adminis-
trative body may assess the arbitrators’ remuneration
outside the schedule.?

4, Since the UNCITRAL Arbitration Rules are de-
signed to facilitate arbitration in ali parts of the world
and in respect of different kinds of cases, a fee schedule
under the Rules would probably have to establish a
wide margin between minimum and maximum rates so
as to allow flexibility in determining the fees* There-
fore, the mere fact of a maximum rate being indicated
in the schedule would not effectively inform the parties
in advance what the cost of arbitration will be and
would not necessarily, in every case, preclude the as-
sessment of improper charges by arbitrators,

5. The effectiveness of a schedule of fees would
thus seem to depend on the intervention of an indepen-
dent body. As noted above, the only arbitration rules
which include fee schedules are those administered by

3 For example, article 20, para. 3, of the Rules of Con-
ciliation and Arbitration of the International Chamber of
Commerce (1975 version) provides that “the ICC Court may
fix the arbitrators’ fees at n figure higher or lower than that
which would result from the application of the annexed scale
if in the exceptional circumstances of the case this appears
to be necessary”. .

¢ For example, the schedule of fees set forth in appendix I
of the TCC Rules establishes the following range between the
minimaom and maximum fees shown:

Sums in dispute Feesiin %)

(in thousands of U8, dollars) Minimum  Maximum
Under 10 ... i iiiirennen {min. $600) i}
from 010 50 . ... ioiiin 1.5 6
from 50 to 200 ... .ol 0.8 3
from200to 600 ........ ... ... 0.5 2
from 600 10 1,500 ........... ... 03 1.5
from 1,500 to 3,000 ._........... 0.2 0.6
from 3,000 10 10,000 ............ .1 0.3
over 1I000CG .................... 0.1 0.15

arbitration institutions. If the Commission were of the
view that a schedule should be included in the Rules
and be “administered” by an independent auathority,
consideration might be given to the possibility either of
giving the appointing authority discretionary power to
assess the remuneration of arbitrators in accordance
with the schedule, or of providing that the arbitrators
must fix their fees in accordance with the schedule after
consultation with the appointing authority.

6. Under the Rules, there is an appointing authority

(@) When such anthority has been designated in the
arbitration clause or arbitration agreement;

(b} When the parties have failed to reach agreement
on the choice of a sole arbitrator (article 7 (3) and (6})
or presiding arbitrator (article 8 (5) and (8}) or when,
in the case of a three-member tribunal, a party fails to
appoint an arbitrator {article 8 (3));

{¢) When an appointing authority has been desig-
nated to make the decision on the challenge of an ar-
bitrator (article 11 (1) ().

In all other cases, where no appointing authority exists
because of one of the above circumstances, resort might
be had to an appointing authority to be designated in
accordance with the provisions of article 7 or § of the
Rules.

Conclusions

7. In conclusion, the following options in connexion
with the fixing of fees of arbitrators are submitted to
the Commission for consideration:

{a} To maintain the present text of article 33 under
which the arbitrators themselves fix their fees;

(6) To include in the Rules a schedule of fees, es-
tablishing minimum and maximumn rates, or a maximum
rate only, based on the amount of the claim and to add
an additional provision to article 33 under which the
arbitrators’ fees are to be fixed by the appointing au-
thority in accordance with the schedule or under which
the arbitrators are to fix their fees after consultation
with the appointing authority;

{¢) Not to include a schedule of fees in the Rules
but to add an additional provision to article 33 under
which the arbitrators are to fix their fees after consulta-
tion with the appointing authority.
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introduction

1. At its fourth session {29 March-20 Aprit 1971)
the United Nations Commission on International Trade
Law decided to examine the rules governing the respon-
sibility of ocean carriers for cargo. The relevant res-
olution of the Commission at that session stated that:

“The rules and practices concerning bills of lad-
ing, including those rules contained in the Inter-
national Convention for the Unification of Certain
Rules of Law relating to Bills of Lading (the Brus-
sels Convention 1924) and in the Protocol to amend
that Convention {the Brussels Protocol 1968),
should be examined with a view to revising and
amplifying the rules as appropriate, and that a new
international convention may if appropriate be pre-

* 29 January 1976,

** Comments by the UNCTAD secrelariat are contained
in documents TD/B/C.4/ISL/19 and Supplements 1 and 2,
Comments by the UNCTAD Working Group on International
Shipping Legislation are contained in documents TD/B/C.4/
148 and TD/B/C.4/ISL/21,

pared for adoption under the auspices of the United
Nations,”t

2. To carry out this programme of work, the Com-
mission at that session established a new Working
Group on International Legislation on Shipping. This
Working Group thereafter commenced to carry out its
programme of work and, at its eighth session {(10-
21 February 1973), completed its mandate and ap-
proved the text of a new draft convention entitled
“Draft convention on the carriage of goods by sea”.2

3. In accordance with a decision of the Commis-
sion taken at its seventh session {13-17 May 1974),
the text of this draft convention was transmitted to
Governments and interested international organiza-
tions for their comments.

4, AN comments received by the Secretariat as at
27 January 1976 are reproduced herein. The text of

1 Official Records of the General Assembly, Twenty-sixih
Session, Supplement No. 17, UNCITRAL Yearbook, Vol. II:
1971, part two, II, A.

12A/CN 9/105, anmex; UNCITRAL Yearbook Vol. VI:
1975, part two, IV, 4.
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the draft convention is also reproduced herein preced-
ing the comments.

5. An analysis of these comments prepared by the
Secretariat is contained in document A/CN.9/110.%

1. Fext of the draft Convention on the
Carriage of Goods by Sea

ParT I. (GENERAL PROVISIONS

Article 1. Definitions
In this Convention;

1. “Carrier” or “‘contracting carrier” means any
person by whom or in whose name a contract for car-
riage of goods by sea has been concluded with the
shipper.

2. “Actual carrier” means any person io whom the
contracting carrier has entrusted the performance of
all or part of the carriage of goods.

3. “Consignee” means the person entitled to take
delivery of the goods.

4. “Goods” means any kind of goods, including
live animals; where the goods are consolidated in a
container, patlet or similar article of transport or where
they are packed, “goods™ includes such article of trans-
port or packaging if supplied by the shipper.

5. “Contract of carriage™ means a coniract whereby
the carrier agrees with the shipper to carry by sea
against payment of freight, specified goods from one
port to another where the goods are to be delivered.

6. “Bill of lading” means a document which evi-
dences a contract for the carriage of goods by sea and
the taking over or loading of the goods by the carrier,
and by which the carrier undertakes to deliver the
goods against surrender of the document. A provision
in the document that the goods are to be delivered to
the order of a named person, or to order, or to bearer,
constitutes such an undertaking.

Article 2. Scope of application

1. The provisions of this Convention shall be ap-
plicable to all contracts for carriage of goods by sea
between ports in two different States, if:

{a) The port of loading as provided for in the
contract of carriage is located in a Contracting State,
or

(b) The port of discharge as provided for in the
contract of carriage is located in a Contracting State,
or '

(c) One of the optional ports of discharge provided
for in the contract of carriage is the actual port of dis-
charge and such port is located in a Contracting State,
or

(d) The bill of lading or other document evidenc-
ing the contract of carriage is issued in a Contracting
State, or

(e} The bill of lading or other document evidenc-
ing the contract of carriage provides that the provi-

* Reproduced in this volume, part two, IV, 3, infra; these
comments often refer to certain international transport con-
ventions, A list of these conventions and documentary ref-
erences is set out in paragraph 6 of document A/CN.9/110.

sions of this Convention or the legislation of any State
giving effect to them are to govern the contract.

2. The provisions of paragraph 1 of this article are
applicable without regard to the nationality of the ship,
the carrier, the shipper, the consignee or any other
interested person.

3. A Contracting State may also apply, by its na-
tional legislation, the rules of this Convention to do-
mestic carriage.

4. The provisions of this Convention shall not be
applicable to charter-parties. However, where a bill
of lading is issued pursuant to a charter-party, the pro-
visions of the Convention shall apply to such a biil of
lading where it governs the relation between the carrier
and the holder of the bill of lading.

Article 3. Interpretation of the Convention

In the interpretation and application of the provi-
sions of this Convention regard shall be had to its
international character and to the need to promote
uniformity.

PArRT II. LIABILITY OF THE CARRIER

Ariicle 4. Period of responsibility

1. “Carringe of goods” covers the peried during
which the goods are in the charge of the carrier at the
port of loading, during the carriage and at the port of
discharge.

2. For the purpose of paragraph 1 of this article,
the carrier shall be deemed to be in charge of the goods
from the time the carrier has taken over the goods
until the time the carrier has delivered the goods:

{a) By handing over the goods to the consignee; or

{b) In cases when the consignee does not receive
the goods, by placing them at the disposal of the con-
signee in accordance with the contract or with the law
or with the usage of the particular trade, applicable at
the port of discharge; or

(¢} By handing over the goods o an authority or
other third party to whom, pursuant to law or regula-
tions applicable at the port of discharge, the goods
must be handed over.

3. 1in the provisions of paragraphs 1 and 2 of this
article, reference to the carrier or to the consignee shall
mean, in addition to the carrier or the consignee, the
servants, the agents or other persons acting pursuant
to the instructions, respectively, of the carrier or the

consignee.

Article 5. General rules

1. The carrier shail be liable for loss, damage or
expense resulting from loss of or damage to the goods,
as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place
while the goods were in his charge as defined in arti-
cle 4, unless the carrier proves that he, his servants
and agents took all measures that could reasonably be
required to avoid the occurrence and its consequences,

2. Delay in delivery occurs when the goods have
not been delivered at the port of discharge provided
for in the contract of carriage within the time expressly
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agreed upon in writing or, in the absence of such agree-
ment, within the time which it would be reasonable to
require of a diligent carrier, having regard to the cir-
cumstances of the case.

3. The person entitled to make a claim for the loss
of goods may treat the goods as lost when they have
not been delivered as required by article 4 within 60
days following the expiry of the time for delivery ac-
cording to paragraph 2 of this article.

4. In case of fire, the carrier shall be liable, pro-
vided the claimant proves that the fire arose due fo
fault or negligence on the part of the carrier, his serv-
ants or agents.

5. With respct to live animals, the carrier shall be
relieved of his liability where the loss, damage or delay
in delivery results from any special risks mherent in
that kind of carriage. When the carrier proves that he
has complied with any special instructions given him
by the shipper respecting the animals and that, in the
circumstances of the case, the loss, damage or delay in
delivery could be attributed to such risks, it shall be
presumed that the loss, damage or delay in delivery
was so caused unless there is proof that all or a part
of the loss, damage or delay in delivery resulted from
fault or negligence on the part of the carrier, his ser-
vants or agents.

6. The carrer shall not be liable for loss, damage
or delay in delivery resulting from measures to save
life and from reasonable measures to save property at
sea.

7. Where fault or negligence on the part of the
carrier, his servants or agents, concurs with another
cause to produce loss, damage or delay in delivery
the carrier shall be liable only for that portion of the
loss, damage or delay in delivery attributable to such
fault or negligence, provided that the carrier bears the
burden of proving the amount of loss, damage or delay
in delivery not attributable thereto.

Article 6. Limits of tability
Alternative A

1. The liability of the carrier according to the pro-
visions of article 5 shall be limited to an amount equiv-
alent to (...} francs per kilo of gross weight of the
goods lost, damaged or delayed.

Alternative B

1. (a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti-
cle 5 shall be limited to an amount equivalent to (. . .)
francs per kilo of gross weight of the goods lost or
damaged.

(b} The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

{¢) In no case shall the aggregate liabiiity of the
carrier, under both subparagraphs (a) and (b} of this
paragraph, exceed the limitation which would be estab-
lished under subparagraph (a) of this paragraph for
total loss of the goods with respect to which such lia-
bility was incurred.

Alternative C

1. The Hability of the carrier according to the pro-
visions of article 5 shall be limited to an amount equijv-
alent to (. ..) francs per package or other shipping
unit or {...) francs per kilo of gross weight of the
goods lost, damaged or delayed, whichever is the higher.

2. For the purpose of calculating which amount is
the higher in accordance with paragraph 1 of this ar-
ticle, the following rules shall apply:

(¢} Where a container, pallet or similar article of
transport is used to consolidate goods, the package or
other shipping units enumerated in the bill of Jading
as packed in such article or transport shail be deemed
packages or shipping units. Except as aforesaid- the
goods in such article of transport shall be deemed one
shipping unit.

{b) In cases where the article of transport itself has
been lost or damaged, that article of travsport shall,
when not owned or otherwise supplied by the carrier,
be considered one separate shipping unit.

Alternative D

1. {a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti-
cle 5 shall be limited to an amount equivalent to (.. )
francs per package or other shipping unit or (.. .)
francs per kilo of gross weight of the goods lost or
damaged, whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed:

variation X: [double] the freight;

varigtion Y. an amount equivalent to (x-y)* francs
per package or other shipping unit or (x-y) francs per
kilo of gross weight of the goods delayed, whichever is
the higher.

{c} In no case shall the aggregate liability of the
carrier, under both subparagraphs (a) and (b) of this
paragraph, exceed the limitation which would be es-
tablished under subparagraph (a) of this paragraph
for total loss of the goods with respect to which such
liability was incurred.

2. For the purpose of calculating which amount is
the higher in accordance with paragraph 1 of this ar-
ticle, the following rules shall apply:

(a)} Where a container, pallet or similar article of
transport is used to consolidate goods, the package or
other shipping units enumerated in the bill of lading
as packed in such article of transport shall be deemed
packages or shipping units. Except as aforesaid the
goods in such article of transport shall be deemed one
shipping uagit.

{b) In cases where the article of transport itself has
been lost or damaged, that article of transport shall,
when not owned or otherwise supplied by the carrier,
be considered one separate shipping unit.

Alternative E

1. {a) The liability of the carrier for loss of or
damage to goods according to the provisions of arti-

&Yt is assumed that the (x-y) will represent lower Hmita-
tions} on liebility than those established onder subparagraph
1 (a}.
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cle 5 shall be limited to an amount equivalent to (.. .)
francs per package or other shipping unit or (...)
francs per kilo of gross weight of the goods lost or dam-
aged, whichever is the higher.

(b) The liability of the carrier for delay in delivery
according to the provisions of article 5 shall not exceed
[double] the freight.

(¢} In no case shall the agpregate liability of the
carrier, under both subparagraphs (¢) and (b) of this
paragraph, exceed the limitation which would be es-
tablished under subparagraph (a) of this paragraph for
total loss of the goods with respect to which such lia-
bility was incurred.

2. Where a container, pallet or similar article of
transport is used to consolidate goods, limitation based
on the package or other shipping unit shall not be ap-
plicable.

The following paragraphs apply to all alternatives:

A franc means a unit consisting of 65.5 milligrams
of gold or millesimal fineness 900.

The amount referred to in paragraph 1 of this ar-
ticle shall be converted into the national currency of
the State of the court or arbitration tribunal seized of
the case on the basis of the official value of that cur-
rency by reference to the unit defined in the preceding
paragraph of this article on the date of the judgement
or arbitration award. If there is no such official value,
the competent authority of the State concerned shall
determine what shall be considered as the official value
for the purposes of this Convention.

Article 7.  Actions in tort

1. The defences and limits of Liability provided for
in this Convention shall apply in any action against
the carrier in respect of loss of or damage to the goods
covered by the contract of carriage, as well as of delay
in delivery, whether the action be founded in contract
or in tort.

2. If such an action is brought against a servant or
agent of the carrier, such servant or agent, if he proves
that he acted within the scope of his employment, shall
be entitled to avail himself of the defences and limits
of liability which the carrier is entitled to invoke under
this Convention.

3. The aggregate of the amounts recoverable from
the carrier and any persons referred to in the preceding
paragraph shall not exceed the limits of liability pro-
vided for in this Convention.

Article 8. Loss of right to limit liability

The carrier shall not be entitled to the benefit of the
limitation of liability provided for in article 6 if it is
proved that the damage resuited from an act or omis-
sion of the carrier, done with the intent to cause such
damage, or recklessly and with knowledge that such
damage would probably result. Nor shall any of the
servants or agents of the carrier be entitled to the
benefit of such limitation of liability with respect to
damage tesulting from an act or omission of such ser-
vants or agents, done with the intent to cause such dam-
age, or recklessly and with knowledge that such dam-
age would probably result,

N

Article 9. Deck cargo

1. The carrier shall be entitled to carry the goods
on deck only if such carriage is in accordance with an
agreement with the shipper, with the usage of the par-
ticular trade or with statutory rules or regulations.

2. If the carrier and the shipper have agreed that
the goods shall or may be carried on deck, the carrier
shall insert in the bill of lading or other document evi-
dencing the contract of carriage a statement to that
effect. In the absence of such a statement the carrier
shall have the burden of proving that an agreement for
carriage on deck has been entered into; however, the
carrier shall not be entitled to invoke such an agree.
ment against a third party who has acquired a bill of
lading in good faith.

3. Where the goods have been carried on deck
contrary to the provisions of paragraph 1 of this ar-
ticle, the carrier shall be liable for loss of or damage
to the goods, as well as for delay in delivery, which
results solely from the carriage on deck, in accordance
with the provisions of articles 6 and 8. The same shall
apply when the carrier, in accordance with paragraph 2
of this article, is not entitled to invoke an agreement
for carriage on deck against a third party who has
acquired a bill of lading in good faith.

4. Carriage of goods on deck contrary to express
agreement for the carriage under deck shall be deemed
to be an act or omission of the carrier within the
meaning of article 8.

Article 10.  Liability of contracting carrier
and actual carrier

1. Where the contracting carrier has entrusted the
performance of the carriage or part thereof to an
actual carrier, the contracting carrier shall nevertheless
remain responsible for the entire carriage according to
the provisions of this Convention. The contracting car-
rier shall, in relation to the carriage performed by the
actual carrier, be responsible for the acts and omissions
of the actual carrier and of his servants and agents act-
ing within the scope of their employment.

2. The actual carrier also shall be responsible, ac-
cording to the provisions of this Convention, for the
carriage performed by him. The provisions of para-
graphs 2 and 3 of article 7 and of the second sentence
of article 8 shall apply if an action is brought against a
servant or agent of the actual carrier.

3. Any special agreement under which the con-
tracting carrier assumes obligations not imposed by this
Convention or any waiver of rights conferred by this
Convention shall affect the actual carrier only if agreed
by him expressly and in writing.

4. Where and to the extent that both the contract-
ing carfer and the actual carrier are liable, their liabil-
ity shall be joint and several.

5. The aggregate of the amounts recoverable from
the contracting carrier, the actual carrier and their ser-
vants and agents shall not exceed the limits provided
for in this Convention.

6. Nothing in this article shall prejudice any right

of recourse as between the contracting carrier and the
actual carrier.
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Article 11, Through carriage

1. Where a contract of carriage provides that the
contracting carrier shall perform only part of the car-
riage covered by the contract, and that the rest of the
carriage shall be performed by a person other than the
contracting carrier, the responsibility of the contracting
carrier and of the actual carrer shall be determined in
accordance with the provisions of article 10.

2. However, the contracting carrier may exonerate
himself from liability for loss, damage or delay in de-
livery caused by events occurring while the goods are
in the chatrge of the actual carrier, provided that the
burden of proving that any such loss, damage or delay
in delivery was s¢ caused, shall rest upon the contract-
ing carrier.

Part III. LIABILITY OF THE SHIPPER

Article 12,  General rule

The shipper shail not be liable for loss or damage
sustained by the carrier, the actual carrier or by the
ship unless such loss or damage was caused by the fault
or neglect of the shipper, his servants or agents.

Article 13, Special rules on dangerous goods

1. When the shipper hands dangerous goods to the
carrier, he shall inform the carrier of the nature of the
goods and indicate, if necessary, the character of the
danger and the precautions to be taken. The shipper
shall, whenever possible, mark or label in a suitable
manner such goods as dangerous.

2. Dangerous goods may at any time be unloaded,
destroyed or rendered innocuous by the carrier, as the
circumstances may require, without payment of com-
pensation by him where they have been taken in charge
by him without knowledge of their nature and character.
Where dangerous goods are shipped without the carrier
having knowledge of their nature or character, the ship-
per shall be liable for all damages and expenses directly
or indirectly arising out of or resulting from such ship-
ment.

3. Nevertheless, if such dangerous goods, shipped
with knowledge of their nature and character, become a
danger to the ship or cargo, they may in like manner be
unloaded, destroyed or rendered innocuous by the car-
rier, as the circumstances may require, without pay-
ment of compensation by him except with respect to
general average, if any.

PartT IV. TRANSPORT DOCUMENTS

Article 14.

1. When the goods are received in the charge of
the contracting carrier or the actual carrier, the con-
tracting carrier shall, on demand of the shipper, issue
to the shipper a bill of lading showing among other
things the particulars referred to in article 135,

2. The bill of lading may be signed by a person
having authority from the contracting carrier. A bill of
lading signed by the master of the ship carrying the
goods shall be deemed to have been signed on behalf
of the contracting carrier. - -

Issue of bill of lading

Article 15.  Contents of bill of lading

1. The bill of lading shall set forth among other
things the following particulars:

(®) The general nature of the goods, the leading
marks necessary for identification of the goods, the
number of packages or pieces, and the weight of the
goods or their quantity otherwise expressed, all such
particulars as furnished by the shipper;

(b) The apparent condition of the goods;

() The name and principal place of business of the
carrier;

(d) The name of the shipper;
(¢) The consignee if named by the shipper;

_(H The port of loading under the contract of car-
riage and the date on which the goods were taken over
by the carrier at the port of loading;

(g} The port of discharge under the contract of
cartiage;

(#) The number of originals of the bill of lading;
() The place of issuance of the bill of lading;

() The signature of the carrier or a person acting
on his behalf; the signature may be in handwriting,
printed in facsimile, perforated, stamped, in symbols,
or made by any other mechanical or electronic means,
if the law of the country where the bill of lading is
issued so permits;

() The freight to the extent ﬁayable by the con-
siggee or other indication that freight is payable by him;
an

(I) The statement referred to in paragraph 3 of ar-
ticle 23,

2. After the goods are loaded on board, if the ship-
per so demands, the carrier shall issue to the shipper a
“shipped” bill of lading which, in addition to the par-
ticulars required under paragraph 1 of this article, shall
state that the goods are on board a named ship or ships,
and the date or dates of loading. If the carrier has
previously issued to the shipper a bill of lading or other
document of title with respect to any of such goods, on
request of the carrier, the shipper shall surrender such
document in exchange for the “shipped™ bill of lading.
The carrier may amend any previously issuved document
in order to meet the shipper’s demand for a “shipped”
bill of lading if, as amended, such document includes all
the information required to be contained in a “shipped”
bill of lading.

3. The absence in the bill of lading of one or more
particulars referred to in this article shall not affect the
validity -of the bill of lading.

Article 16.  Bills of lading: reservations
and evidentiary effect

1. ¥ the bill of lading contains particulars concern-
ing the general nature, leading marks, number of pack-
ages or pieces, weight or guantity of the goods which
the carrier or other person issuing the bill of lading on
his behalf knows or has reasonable grounds to suspect
do not accurately represent the goods actually taken
over or, where a ‘shipped” bill of lading is issued,
loaded, or if he had no reasonable means of checking
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such particulars, the carrier or such other person shall
make special note of these grounds or inaccuracies, or
of the absence of reasonable means of checking,

2. 'When the carrier or other person issuing the bill
of lading on his behalf fails to note on the bill of lading
the apparent condition of the goods, he is deemed to
have noted on the bill of lading that the goods were in
apparent good condition,

3. Except for particulars in respect of which and
to the extent to which a reservation permitted under
paragraph 1 of this article has been entered:

{a) The bill of lading shall be prima facie evidence
of the taking over or, where a “shipped” bill of lading
is issued, loading, by the carrier of the goods as des-
cribed in the bill of lading; and

() Proof to the contrary by the carrier shall not
be admissible when the bill of lading has been trans-
ferred to a third party, including any consignee, who in
good faith has acted in reliance on the description of
the goods therein,

4. A bill of lading which does not, as provided in
paragraph 1, subparagraph (&) of article 15, set forth
the freight or otherwise indicate that freight shall be
payable by the consignee, shall be prima facie evidence
that no freight is payable by the consignee. However,
proof to the contrary by the carrier shall not be ad-
missible when the bill of lading has been transferred
to a third party, including any consignee, who in good
faith has acted in reliance on the absence in the bill of
lading of any such indication.

Article I7.  Guarantees by the shipper

1. The shipper shall be deemed to have guaranteed
to the carrier the accuracy of particulars relating to
the general nature of the goods, their marks, number,
weight and quentity as furnished by bhim for insertion
in the bill of lading. The shipper shall indemnify the
carrier against all loss, damage or expense resulting
from inaccuracies of such particulars, The shipper shall
remain liable even if the bill of lading has been trans-
ferred by him. The right of the carrier to such indem-
nity shall in no way [imit his liability under the contract
of carriage to any person other than the shipper.

2.  Any letter of guarantee or agreement by which
the shipper undertakes to indemnify the carrier against
loss, damage or cxpense resulting from the issuance
of the bill of lading by the carrier, or a person acting
on his behalf, without entering a reservation relating
to particulars furnished by the shipper for insertion in
the bill of lading; or to the apparent condition of the
goods, shall be void and of no effect as against any
third party, including any consignee, to whom the bill
of lading has been transferred.

3, Such letter of guarantee or agreement shall be
valid as against the shipper unless the carrier or the
persen acting on his behalf, by omitting the reservation
referred to in paragraph 2 of this article, intends to
defraud a third party, including any comsignee, who
acts in reliance on the description of the goods in the
bill of lading. If in such a case, the reservation omitted
relates to particulars furnished by the shipper for in-
sertion in the bill of lading, the carrier shall have no

right of indemnity from the shipper pursuant to para-
graph 1 of this article.

4. In the case referred to in paragraph 3 of this
article the carrier shall be liable, without the benefit
of the limitation of liability provided for in this Con-
vention, for any loss, damage or expense incurred by
a third party, including a consignee, who has acted in

reliance on the description of the goods in the bill of
lading issued.*

Article 18, Documents other than bills of lading

When a carrier issues a document other than a bill
of lading to evidence a contract of carriage, such a
document shall be prima facie evidence of the taking
over by the carrier of the goods as therein described,

PART V. CLAIMS AND ACTIONS

Article 19, Notice of loss, damage or delay

1. Unless notice of loss or damage, specifying the
general nature of such loss or damage, be given in writ-
ing by the consignee to the carrier not later than at the
time the goods are handed over to the consignee, such
handing over shall be prima facie evidence of the deliv-
ery of the goods by the carrier in good condition and
as described in the document of transport, if amy.

2. Where the loss or damage is not apparent, the
notice in writing must be given within 10 days after
the completion of delivery, excluding that day.

3. The notice in writing need not be given if the
state of the goods has at the time of their delivery been
the subject of joint survey or inspection.

4, In the case of any actual or apprehended loss or
damage the carrier and the comsignee shall give all
reasonable facilities to each other for inspecting and
tallying the goods.

5. No compensation shall be payable for delay in
delivery unless a notice has been given in writing to
the carrier within 21 days from the time that the goods
were handed over to the consignee,

6. If the goods have been delivered by an actual
carrier, any notice given under this article to the actual
carrier shall have the same effect as if it had been
given to the contracting carrier.

Ariicle 20.  Limitation of actions

1. The carrier shall be discharged from all liability
whatsoever relating to carriage under this Convention
unless legal or arbitral proceedings are initiated within
[one year] [two years]:

(¢} In the case of partial loss of or damage to
the goods, or delay, from the last day on which the
carrier has delivered any of the goods covered by the
contract;

(k) In all other cases, from the ninetieth day after
the time the carrier has taken over the goods or, if
he has not done so, the time the contract was made.

2. The day on which the period of limitation begins
to run shall not be included in the period.

bIn regard to drafting changes that may be necessary, ses
A/CN.9/105, sect. B, foot-note 177 UNCITRAL Yearbook,
Vol. ¥1: 1975, part two, IV, 3. S
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3. The period of limitation may be extended by a
declaration of the carrier or by agreement of the parties
after the cause of action has arisen. The declaration or
agreement shall be in writing.

4. The provisions of paragraphs 1, 2 and 3 of this
article shall apply correspondingly to any liability of
the actual carrier or of any servants or agents of the
carrier or the actual carrier,

5. An action for indemnity against a third person
may be brought even after the expiration of the period
of limitation provided for in the preceding paragraphs
if brought within the time allowed by the law of the
Court seized of the case. However, the time allowed
shall not be less than ninety days commencing from
the day when the person bringing such actien for in-
demnity has settled the claim or has been served with
process in the action against himself,

Article 21,  Jurisdiction

1. In a legal proceeding arising out of the contract
of carriage the plaintiff, at his option, may bring an
action in a contracting State within whose territory is
situated:

(@) The principal place of business or, in the ab-
sence thereof, the ordinary residence of the defendant;
or

(b) The place where the contract was made pro-
vided that the defendant has there a place of business,
branch or agency through which the contract was made;
or

(¢} The port of loading; or
{d) The port of discharge; or
(&) A place designated in the contract of carriage,

2. (a) Notwithstanding the preceding provisions of
this article, an action may be brought before the courts
of any port in a contracting State at which the carrying
vessel may have been legally arrested in accordance
with the applicable law of that State. However, in such
a case, at the petition of the defendant, the claimant
must remove the action, at his choice, to one of the
jurisdictions referred to in paragraph 1 of this article
for the determination of the ¢laim, but before such re-
moval the defendant must furnish security sufficient to
ensure payment of any judgement that may subsequently
be awarded to the claimant in the action;

(b) All questions relating to the sufficiency or other-
wise of the security shall be determined by the court at
the place of the arrest,

3. No legal proceedings arising out of the contract
of cartiage may be brought in a place not specified in
paragraphs 1 and 2 of this article. The provisions which
precede do not constitute an obstacle o the jurisdiction
of the contracting States for provisional or protective
measures,

4. {(a) Where an action has been brought before
a court competent under paragraphs 1 and 2 of this
article or where judgement has been delivered by such
a court, no new action shall be started between the same
parties on the same grounds unless the judgement of
the court before which the first action was brought is
not enforceable in the country in which the new pro-
. ceedings are brought;

(b) For the purpose of this article the institution of
measures with a view to obtaining enforcement of a
judgement shall not be considered as the starting of a
new action;

(¢) For the purpose of this article the removal of an
action to a different court within the same country shall
not be considered as the starting of a new action.

5. Notwithstanding the provisions of the preceding
paragraphs, an apreement made by the parties after a
claim under the contract of carriage has arisen, which
designates the place where the claimant may bring an
action, shall be effective,

Article 22, Arbitration

1. Subject to the rules of this article, parties may
provide by agreement that any dispute that may arise

under a contract of carriage shall be referred to arbitra-
tion.

2. The arbitration proceedings shall, at the option
olf the plaintiff, be instituted at one of the following
places:

(@) A place in a State within whose territory is
situated

(i The port of loading or the port of discharge, or

(ii) The principal place of business of the defendant
or, in the absence thereof, the ordinary resi-
dence of the defendant, or

(i) The place where the contract was made, pro-
vided that the defendant has there a place of
business, branch or agency through which the
contract was made; or

(b} Any other place designated in the arbitration
clause or agreement,

3. The arbitrator or arbitration tribunal shall apply
the rules of this Convention.

4. The provisions of paragraphs 2 and 3 of this
article shall be deemed to be part of every arbitration
clause or agreement, and any term of such clause or
agreemeélt which is inconsistent therewith shall be null
and void,

5. Nothing in this article shall affect the validity of
an agreement relating to arbitration made by the parties
after the claim under the contract of carriage has arisen.

ParT V1. DEROGATIONS FROM THE CONVENTION

Article 23.  Coniractual stipulations

1. Any stipulation of the contract of carriage or
contained in a bill of lading or any other document
evidencing the contract of carriage shall be null and
void to the extent that it derogates, directly or indirectly,
from the provisions of this (%onvention. The nullity of
such a stipulation shall not affect the validity of the
other provisions of the contract or document of which
it forms a part. A clause assigning benefit of insurance
of the goods in favour of the carrier, or any similar
clzuse, shall be null and void.

2. Notwithstanding the provisions of paragraph 1
of this article, a carrier may increase his responsibilities
and obligations under this Convention.

3. When a bill of lading or any other document
evidencing the contract of carriage is issued, it shall
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contain a statement that the carriage is subject to the
provisions of this Convention which nullify any stipula-
tion derogating therefrom to the detriment of the ship-
per or the consignee.

4. Where the claimant in respect of the goods has
incurred loss as a result of a stipulation which is nuil
and void by virtue of the present article, or as a result
of the omission of the statement referred fo in the
preceding paragraph, the carrier shall pay compensation
to the extent required in order to give the claimant full
compensation in accordance with the provisions of this
Convention for any loss of or damage to the goods as
well as for delay in delivery. The carrier shall, in addi-
tion, pay compensation for costs incurred by the claim-
ant for the purpose of exercising his right, provided
that costs incurred in the action where the foregoing
provision is invoked shaill be determined in accordance
with the law of the court seized of the case,

Article 24.  General average

Nothing in this Convention shall prevent the applica-
tion of provisions in the contract of carriage or national
law regarding general average. However, the rules of
this Convention relating to the liability of the carrier
for loss of or damage to the goods shall govern the
liability of the carrier to indemnify the comsignee in
respect of any contribution to general average.

Article 25. Other conventions

1. This Convention shall not modify the rights or
duties of the carrier, the actual carrier and their servants
and agents, provided for in interpational conventions
or national law relating to the limitation of liability of
owners of seagoing ships.

2. No liability shall arise under the provisions of
this Convention for damage caused by a nuclear incident
if the operator of a nuclear installation is liable for such
damage:

(@) Under either the Paris Convention of 29 July
1960 on Third Party Liability in the Field of Nuclear
Energy as amended by the Additional Protocol of 28
January 1964 or the Vienna Convention of 21 May
1963 on Civil Liability for Nuclear Damage, or

(&) By virtue of national law governing the liability
for such damage, provided that such Jaw is in all respects
as favourable to persons who may suffer damage as
either the Paris or Vienna Conventions,

. Comments by Governments
APGHANISTAN
[Originai: English}

The Government of Afghanistan has studied the draft
convention on the carriage of goods by sea, and believes
that such a convention will facilitate the regulation of
the international trade and would contribute to its
further expansion.

AUSTRALIA
[Original: English]

1. The Australian Government continues to support
the object of the convention, namely the revision of the
Hague Rules, 1924, although there are some aspects of
‘the draft which cause concern, Australia’s final attitude

would depend upon those matters presently causing con-
cern being resolved before the convention proceeded to
& diplomatic conference.

2. Australia considers that the provisions relating
to liability in article 5 of the draft convention are fun-
damental in determining an over-all attitude to the draft
convention. Article 5 in conjunction with the monetary
level set in article 6 will have significant economic con-
sequences to shipper, carrier and insurance interests,
Australia is presently invstigating what those economic
consequences may be and therefore has no firm view
on article 5. However, it is hoped that a firm attitude
to the draft convention will have been formulated by
the ninth session in 1976.

3. It is Australia’s view that the draft convention
should apply to the sea leg of 2 multimodal movement
of cargo. As presently drafted the convention may be
interpreted to apply solely to conventional port to port
carriage, thereby excluding carriage under a “through
bill of lading” or under any contract of carriage cov~
ering another mode of carriage in addition to a sea
carriage.

4. There are some minor drafting ambiguities which
could exacerbate the inevitable interpretative litigation
that would follow implementation of the convention.
However, it is considered that these could be rectified
at the ninth session of UNCITRAL or at a diplomatic
conference,

AUSTRIA
[Original: English]
GENBRAL

In relation to the Brussels Convention of 1924 on
the Unification of Certain Rules relating to Bills of
Lading, as amended by the Brussels Protocol of 1968,
the draft represents a very great advance with respect
to both form and content. Generally speaking, it may
therefore be considered a welcome step forward. Its
general pattern corresponds to that of conventions on
the carriage of goods by other means of transport, either
already existing or in the process of being drafted.

Article 5

Paragraph I construes the carrier’s liability as liability
for fault with reversed onus probandi. There is no ob-
jection to that, Paragraph 4, on the other hand, stipu-
lates that the onus probandi shall not be reversed for
damage caused by a fire on board ship. But precisely
in the case of fire, the claimant will rarely be in a posi-
tion to prove what caused the fire. This is a question
concerning events on board the carrier’s ship which are
entirely under the carrier’s control. Hence paragraph 4
should be deleted, which would make paragraph 1 ap-
plicable to damage caused by fires as well.

Article 6

Alternative B is preferable. It would be a hardship
for the carrier to be liable for delay up to the same limit
as he is for loss or damage of the poods. If the limitation
is based alternatively on shipping units or weight, this
only leads to unnecessary difficulties: the liability limit
will then largely depend on the quantity of goods placed
in one package. Recent conventions on international
goods carriage by other means of transport invariably
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stipulate that the weight of the goods lost, damaged or
delayed is to be the only criterion.

As regards the question whether the carrier’s lability
for delay should not exceed the freight or double the
freight, there are precedents for both provisions. Hence
either solution is acceptable.

Article 8

1t follows from this article that the carrier can claim
limited liability where he himself has committed a gross
fault (except where his behaviour was definitely wanton
and reckless) or even where the people for whom he is
normally liable act with malicious intent. This is in
keeping with the rules laid down in other conventions
relating to the law of the sea, but it is unfair to the
person entitled to the goods. The carrier should be
liable without limitation whenever the damage has been
caused by gross negligence——either by himself or by
his servants or agents. Similarly, these servants or agents
for their part should be liable without limitation for any
damage they cause by gross negligence.

Article 20

As the period of limitation may, under paragraph 1
(b), start to run as early as the ninetieth day after the
conclusion of the contract, and the contract may have
been made long before carriage actually starts, two years
is preferable.

The second sentence of paragraph 5 gives rise to some
doubts, since the rule it lays down for the period of
limitation in actions for indemnity against a third per-
son—in fact, any and all such actions—may be in-
consistent with obligations undertaken by a State by
virtue of some other international agreement. The sec-
ond sentence should therefore be deleted, But since,
without the second sentence, the first sentence states no
more than a truism, it would be advisable to omit para~
graph 3 altogether,

Article 21

In some countries difficulties with regard to judicial
procedure may arise from the application of paragraph
2, which states that though forum arresti is the general
rule, this may be avoided if the defendant furnishes
adequate security.

Generally speaking, it is not helpful if an agreement
specifies rules on jurisdiction but fails to make provision
for the recognition and enforcement of the judgements
delivered by the courts in the contracting States that are
competent by virtue of the agreement. The defendant
may have assets in a contracting State whose courts tack
jurisdiction by virtue of paragraph 1, and the plaintiff
will not be able to touch these assets because the judge-
ment issued by the court competent under paragraph 1
is not enforceable in that contracting State, and a new
action in that State is ruled out by the convention. It is
therefore worth considering whether article 21 should
not perhaps be complemented by provisions on the
recognition and enforcement of judgements.

Article 25

The end of subparagraph (b) of paragraph 2 calls
for comparisons between pational law and two inter-
pational conventions in order to determine which of
them is more favourable to the person entitled to the

goods. In some cases it will be almost impossible to
answer this question, It should therefore suffice to la
down that the operator of a nuclear installation sh
be liable in accordance with applicable national law,
As past experience shows, this liability will always be
stricter, as far as its general nature and limits, if any,
are concerned, than is the carrier’s liability under the
present draft convention. Hence the qualification in sub-
paragraph (&) of paragraph 2 should be omitted.

. BELGIUM
[Original: French)
A, GENERAL COMMENTS

The Belgian Government and the Belgian maritime
authorities take a generally favourable view of the texts
drafted by the UNCITRAL Working Group.

The Belgian Government is happy to note that an
area of agreement has been found among delegations
from different continents whose legal systems and philo-
sophical or moral ideas are often very different from
one another. It sees this as an encouraging sign for
the implementation of other projects which are as am-
bitious in scope as the Convention on the Carriage of
Goods by Sea.

It also welcomes the results achieved by the
UNCITRAL Working Group.

The sought-after balance between the interests of the
carriers and those of the owners of cargoes, including
persons who dispatch, ship or take delivery of goods
on the latter’s behalf, may be regarded as on the way
to achievement. Actual practice will confirm the merits
of this undertaking,

At the theoretical level at least, both with regard
to their draftiog and presentation and with regard to
their substance, most of the provisions constitute a clear
improvement over the texts of the 1924 Brussels Con-
vention. The Belgian Government therefore hopes that
the forthcoming Convention, elaborated in a broader
framework, will prove as successful as the Convention
which it is designed to replace and will have the same
duration,

B, SPECIFIC COMMENTS

The Belgian Government does not fee} that there is
any need for it to submit, as part of these comments,
any drafting proposals with regard to such provisions as
the definition of the actual carrier and related articles
or to article 2, paragraph 4. The Belgian delegation will
make such proposals at a later stage,

The articles of the draft do not call forth any sub-
stantive comments, except for the cnes which follow.

Article 5

1. The Belgian Government regrets the omission
from article 5 of the clause relieving the carrier of
liability for errors in navigation committed by the cap-
tain, members of the crew or persons servicing the ship.

By this term it means errors in navigation in the strict
sense, thus egcluding the commercial management of
the ship.

1t remains convinced that the omission of such a
clause will not benefit any of the parties to the contract
of carriage.
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The main purpose of such a clause is to avoid dis-
putes as to whether the operation of the ship had caused
damage fo goods, with the resulting protracted and
costly legal claims, Another purpose is to keep down
the cost of insurance and ensure that it can be directly
and readily controlled by the shippers.

Lastly, the working conditions on board the ship are
sometimes such that it would be unreasonable {o make
the carrier liable for acts committed in the course of
their work by the persons responsible for the navigation
of the ship.

2. Article 5, paragraph 4, contains a liability clause
with regard to fire which departs from the general rule.
The solution which it offers is acceptable but could also
give rise to litigation.

The Belgian Government had preferred a more radi-
cal and clear-cut solution, i.e, the adoption of a clause
providing for relief from liability in the case of fire as
well.

3. The Belgian Government also regrets that in
incorporating into the draft the principle of liability for
defay—which it regards as a substantial improvement
in the Hability rules—it was thought necessary to de-
part from the wording of the 1924 Convention, which
holds the carrier liable for any loss or damage to goods
and not, as article 5, paragraph 1, of the draft puts it,
for loss, damage or expense resulting from loss or
damage.

This version not only departs from the wording of
the Convention which the draft is designed to replace
but also differs from the provisions of other international
conventions on carriage.

In order to bring the draft into line with a legal view
and dectrine firmly established on the basis of the word-
ing of the 1924 Convention, we should revert to the
language of that Convention,

Article 5, paragraph 1, would thus begin as follows:

“The carrier shall be Hable for any loss or damage
to the goods and for any harm resulting from delay
in delivery if the occurrence which caused the joss,
damage or harm took place ... (etc)”.

Article 6

At this stage, the Belgian Government does not wish
to endorse any of the alternatives proposed under ar-
ticle 6,

However, it notes that those concerned with sea
transport would not be opposed to a simpler formula
than the dual method of computation (unit and weight)
which was provided for in the Protocol to Amend the
1924 Convention and adopted in 1968. At the same
time, this simple formula is acceptable only on condition
that the limits of lability are not substantially extended
as a result.

The Belgian Government also recognizes the urgent
need to find some other means of determining the basic
reference cutrency.

It can support the system of special drawing rights,
which has been accepted by the International Monetary
Fund and has been proposed in the International Civil
Aviation Organization {ICAO).

Article 16

The provision at the end of paragraph i, which re-
quires a carrier wishing to enter a reservation to make
special note of his grounds or of the inaccuracies or
absence of reasonable means of checking, is contrary
to a commercial practice which has never given rise to
any serious difficulties. I adopted, it could complicate
the process of completing documents or delay the ship-
ment of the goods.

Article 21
We have two comments on this article,

1. As aresult of paragraph 1 (b), the legal proceed-
ing might be removed from the place where the contract
was made, which might be contrary to the interests of
the parties to the dispute.

Since in practice the carrier will seek to avoid placing
himself under the jurisdiction of a court which is distant
from his area of business or from the place where the
contract was made, he will take care to conclude con-
tracts in respect of which he will be able to defend his
interests effectively, which will not be the case when
he acts on behalf of the shippers through an ageney.

Thus, the reference to an “agency” wil] impede, to
the detriment of the shippers, negotiations for the con-
ciusion of a contract of carriage on the spot.

A recent convention (the 1974 Athens Convention
relating to the Carriage of Passengers and their Luggage
by Sea) contains a more acceptable formula in article 17.

The same comment applies to article 22, paragraph 2
(d) (D).

2. The second sentence of paragraph 2 (@) is not
acceptable because in its application it might conflict
with the 1952 Brusseis Convention for the Unification
of Certain Rules concerning the Arrest of Seagoing
Ships, which Belgium has ratified (see article 7 of this
Convention).

Under certain circumstances, this Convention gives
the court of the State in which the ship was arrested
jurisdiction to decide on the substance of the case. ¥
the plaintiff has the arrest made in order to safeguard
his interests, he does not have the option of removing
the action, at the request of the defendant, to the juris-
diction of another court,

We therefore propose that the sentence should be
deleted,

Article 24

This article should be worded in such a way that the
application of rule D of the York-Antwerp Rules is not
atfected by the provisions of the Convention under con-
sideration,

BYELCRUSSIAN SOVIET SocCiALiST REPUBLIC
[Original: Russian]

The draft convention on the carriage of goods by sea
prepared by the United Nations Commission on Inter-
nattonal Trade Law contains a number of provisions
which give rise to doubts and require clarification. As
far as the name of the convention is concerned, it should
be noted that the proposed formula is too broad. As can
be seen from the text of the convention, it deals with
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a number of the main questions relating to the contract
for carriage of goods by sea but not with all of them,
It would seem advisable to take that fact into account
when the draft is finalized,

Article 1

1. It seems inadvisable to include in paragraph 4,
which defines the term “goods”, a provision to the effect
that “goods” include “live animals”,

2, In the definition of the term “contract of car-
riage” in paragraph 5, it should be stipulated that the
coatract must be drawn up in writing.

Article 2

The words “unless such holder is a charterer” should
be added at the end of paragraph 4, which deals with
the application of the convention.

Article 4

The last part of paragraph 1, beginning with the
words “at the port of loading”, can be deleted, since
the period during which the goods are in the charge
of the carrier is in fact defined in paragraph 2 of this
article.

Article 5

1. There seems no purpose it including paragraph 5
in the article since paragraph 1 presumably establishes,
on the basis of the general principle, that the carrier is
without fault and therefore relieved of any liability
where damage has resulted from the “special risks” in-
herent in the carriage of live animals.

2. Paragraph 6, which relieves the carrier of any
liability for loss, damage or delay in delivery resuiting
from measures to save life and from reasonable meas-
ures to save property at sea, requires some clarification.
In particular, the criterion of “reasonableness” may in
the present instance have an adverse effect on compli-
ance by the masters of cargo vessels with the traditional
laws of navigation, including the provision of assistance
to ships in distress,

Article 6

Alternative D, variation X—“the freight”—dis to
be preferred for future consideration of this article,
which establishes the limits of liability.

Article 8

The words “or recklessly and with knowledpe that
such damage would probably result” at the end of the
first sentence should be deleted, since it would be ex-
tremely difficult to prove the existence of such subjective
circumstances,

Article 9

1. It would be desirable to make paragraph 1 more
specific by referring to the applicable rules or reguiations
of the legislation of a particular country, such as “the
country of the port of loading”.

2. It would probably be advisable to make certain
drafting changes in paragraph 3 and, in particular, to
formulate more clearly its main provision to the effect
that articles 6 and 8 apply where goods have been un-
lawfully carried on deck and there has been loss, dam-

age or delay in detivery which results solely from the
carriage on deck. :

3. The notation in the bill of lading that goods have
been carried on deck is an important element both in
the relationship between the shipper and the consignee
and in that between the carrier and the owner of the
goods. It would therefore be advisable to include such
a provisiont at the beginning of article 9 or in article 15.

Article 11

It would seem advisable for paragraph 1 to include a
provision which defines more specifically the situations
envisaged in articles 10 and 11 by stating that those
articles refer to cases in which the contract contains a
special clause and that the carrier is performing only the
stipulated part of the carriage.

Article 16

A provision should be included at the end of para-
graph 1 to the effect that, under specified conditions,
the carrier is entitled to enter in the bill of lading an
appropriate reservation with regard to those particulars

concerning the goods which he had grounds for ques- -

tioning or which he was unable to check.

Article 17

1. Paragraph 3 can probably be deleted since the
questions dealt with in it can be resolved in accordance
with the provisions of national law.

2. Paragraph 4 can also be omitted since article 8
already makes provision for resolving the questions with
which it deals.

Article 19

1. In paragraph 2, just as in paragraphs I and 5,
the time used in calculating the period within which the
consignee must give notice in writing to the carrier
should be made uniform by specifying the time when
“the goods are handed over to the consignee”.

2. It would be advisable for paragraph 6 to include
a provision to the eflect that the notice to the carrier
would also be regarded as valid in relation to an actuai
carrier who has performed part of the carriage.

Article 20

Paragraph 3 should be worded in the same manner as
article 22, paragraph 2, of the 1974 Convention on the
Limitation Pertod in the International Sale of Goods,
which reads as follows: “The debtor may at any time
during the running of the limitation pericd extend the
period by a declaration in writing to the creditor. This
declaration may be renewed.”

Article 21

There seems no purpose in including this article in
the text of the convention since the problem of jurisdic-
tion with which it deals is too complex and is outside
the scope of the convention. The problem should ob-
viously be left to be dealt with in accordance with the
provisions of national law. An alternative might be to
provide that the rule concerning jurisdiction contained
in paragraph 1 {a), (&), (¢) and (@) is to apply in cases
where the competent court is not specified in the con-
tract of carriage itself,
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Article 22

The inclusion of this article in the draft is of ques-
tionable value since it might result in failure to make
use—in relation to contracts for carriage of goods by
sea-—of the widely recognized procedure of arbitration,
which has a number of advantages in comparison with
judicial proceedings, particularly in that it is more
efficient, simpler and much less expensive.

CaNADA
[Original: English]
I. GENERAL COMMENTARY ON THE BRAFT TEXT

Although the quality of the drafting makes it difficult
to obtain a complete understanding of the legal and
commercial implications of the proposed Convention,
there appears to be a significant departure from the ex-
isting Hague Rules.! The legal system of Hability which
the draft attempts to establish is close to the general
law of contract but it goes some way towards recogniz-
ing the necessity to protect the consignee, who is not
normaily a party to the conclusion of the contract of
carriage. To this end, the draft more or less proposes a
legal system which recognizes the concept of the holder
in due course of a negotiable instrument of commerce,
while simultaneously regulating in some degree the out-
lines of the over-all relationship between the parties to
& contract of carriage.

It is apparent that the drafters have attempted to
cover every foreseeable situation. In so doing, not only
have they, in many instances, stipuiated in a manner
apparently inconsistent with what Canada would under-
stand to be the over-all intent of the Convention, but
they may have lost some of the perspective of the pur-
pose of a convention on the carriage of goods by sea.
It is the Canadian opinion that a convention would be
desirable to the extent that it established a uniform in-
ternationtal understanding of the relationship between
the parties to 2 contract of carriage and protected those
who do not have the opportunity knowingly to agree
to the terms of the contract, but who are affected by it.
The Canadian commentary on the draft Convention
flows from the basic premise that:

Where the contract is one of adhesion, or where the
consiguee or other receiver of the goods was not a party
to the concluding of the contract of carriage, a conven-
tion is needed to make the terms and conditions of such
a contract fair and reasonable for those “innocent™
parties while, at the same time, striking an equitable
balance between the parties to the contract,

In the light of this basic premise a number of others
have been evolved and it is upon these that a detailed
commentary on the ‘draft is subsequently formulated.

It is the Canadian opinion that the proposed Con-
vention should, as its name implies, apply only to the
carriage of goods by sea and, in particular, to those
international aspects of maritime carriage which are
properly subject to harmonization through an inter-
national convention for the carriage of goods by sea.

I International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading, B