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INTRODUCTION

This is the eighth volume in the series of Yearbooks of the United Nations
Commission on International Trade Law (UNCITRAL).l This volume covers the
period from June 1976 to the end of the Commission's tenth session in June 1977.

The present volume consists of three parts. Part One completes the presentation
of documents -relating to the Commission's report on the work of its ninth session
by including material (such as action by the General Assembly) which was not avail
able when the manuscript of the seventh volume was prepared. Part One also contains
the Commission's report on the work of its tenth session which was held in Vienna
from 23 May to 17 June 1977.

Part Two reproduces most of the documents considered at the tenth session
of the Commission.

Part Three contains a bibliography of recent writings related to the work of
UNCITRAL and a check list of UNCITRAL documents.

1 The volumes published to date are referred to respectively as folIows: Yearbook of the
United Nations Commission on International Trade Law [abbreviated herein as Yearbook ...
(year)], Volume I: 1968-1970 (United Nations publication, Sales No. E.71.V.l); Volume II: 1971
(United Nations publication, Sales No. E.72.VA); Volume Ill: 1972 (United Nations publication.
Sales No. E.73.V.6); Volume IV: 1973 (United Nations publication, Sales No. E.74.V.3); Volume
V: 1974 (United Nations publication, Sales No. E.75.V.2); Volume VI: 1975 (United Nations
publication E.76.V.5) and Volume VII: 1976 (United Nations publication, Sales No. E.77.V.l).

v



I. THE NINTH SESSION (1976); COMMENTS AND ACTION
WITH RESPECT TO THE COMMISSION'S REPORT

A. United Nations Conference on Trade and Development (UNCTAD): extract
from the report of the Trade and Development Board (First part of the sixteenth
session)*

B. Progressive development of the law of international trade: ninth annual report
of the United Nations Commission on International Trade Law (agenda item 6
(b))

268. At its 455th meeting, on 19 October 1976, the Board took note with
appreciation of the report of the United Nations Commission on International Trade
Law on the work of its ninth session,so which has been circulated under cover of
document TD/B/617.

• Official Records of the General Assembly, Thirty-first Session, Supplement No. 15
(A/31115), volume n. Chapter V: Other particular matters in the field of trade and development.

80 Official Records of the General Assembly, Thirty-first Session, Supplement No. 17
(A/31/17).

B. General Assembly: report of the Sixth Committee (A/31/390)*
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INTRODUCTION

1. At its 4th plenary meeting, on 24 September
1976, the General Assembly decided to include in the
agenda of its thirty-first session the item entitled "Report
of the United Nations Commission on International
Trade Law on the work of its ninth session" and to
allocate it to the Sixth Committee.

2. The Sixth Committee considered the item at its

• 10 December 1976. Official Records of the General Assem
bly, Thirty-first Session, Annexes, agenda item 108.

3

32nd to 41st meetings, from 29 October to 11 November
1976 and at its 68th meeting, on 9 December.

3. At the 32nd meeting, Mr. L. H. Khoo (Sing
apore), Chairman of the United Nations Commission on
International Trade Law (UNCITRAL) at its ninth
session, introduced the Commission's report on the
work of that session (A/31/17).! The Sixth Committee

1 [Yearbook ... 1976, part one, 11, A.] The presentation of the
report was made pursuant to a decision by the Sixth Committee
at its 1096th meetmg, on 13 December 1968 (see Official Records
of the General Assembly, Twenty-third Session, Annexes,
agenda item 88, document A17408, para. 3 [Yearbook ... 1968
1970, part two, I, B, 2]).
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also had before it a note by the Secretary-General (A/
C.6/31/5 and Add. I) setting fqrth the comments on the
Commission's report by the Trade and Development
Board of the United Nations Conference on Trade and
Development (UNCTAD).

4. At the 68th meeting, the Rapporteur of the Sixth
Committee raised the question whether the Committee
wished to include in its report to the General Assembly
on the item a summary of the main trends that had
emerged during the debate on the Commission's report.
After referring to General Assembly resolution 2292
(XXII) of 8 December 1967, concerning publications
and documentation of the United Nations, the Rappor
teur informed the Committee of the financial implications
of the question. At the same meeting, the Sixth
Committee decided that, in view of the nature of the
subject-matter, the report on agenda item 108 should
include a summary of the main trends of opinion that
were expressed during the debate.

PROPOSALS

5. At the same meeting, three draft resolutions were
introduced on the item. Two of these (A/C.6/31/L.13
and A/C.6/31/L.14 and Cord) were introduced by
the representative of the Philippines on behalf of the
respective sponsoring delegations. The sponsors of draft
resolution A/C.6/31/L.13 were Australia, Austria, the
Netherlands, Nigeria, the Philippines, Singapore, Sri
Lanka, Sweden, the United Kingdom of Great Britain
and Northern Ireland and the United States of America,
later joined by Finland, France, Greece, Indonesia, Italy,
Japan and Kenya. The sponsors of draft resolution
A/C.6/31/L.14 and Corr.1 were Austria, Czecho
slovakia, Nigeria, Paraguay, the Philippines, Singapore,
Sri Lanka and Yugoslavia, later joined by Finland,
Indonesia and Kenya. The third draft resolution (A/
C.6/31 /L.17/Rev.l) was introduced by the representa
tive of Sri Lanka on behalf of Australia, Austria, Guy
ana, Iran, Mexico, Nigeria, Pakistan, Paraguay, the
Philippines, Singapore, Sri Lanka, Trinidad and Tobago
and Tunisia, later joined by Finland and Kenya (For the
text of the draft resolutions, see para. 49 below).

DEBATE

6. The major trends of opinion expressed in the Sixth
Committee on the report of UNCITRAL on the work of
its ninth session are summarized in sections A to K
below. Sections A and B deal with general observations
on the role and functions of the Commission and on its
working methods, while sections C to K are devoted to
the Committee's discussion on the specific topics consid
ered by the Commission at its ninth session, as follows:
international sale of goods (sect. C); international pay
ments (sect. D); international legislation on shipping
(sect. E); international commercial arbitration (sect. F);
multinational enterprises (sect. G); liability for damage
caused by products intended for or involved in inter
national trade (sect. H); training and assistance in the
field of international trade law (sect. I); future work
(sect. J); and other business (sect. K).

A. General observations

7. Representatives were unanimous in stressing the
importance of the Commission's work. It was the general

view that the unification, harmonization and progressive
development of international trade law serve to promote
not only the development of equitable commercial and
economic relations between developing and developed
countries and between countries with differing social and
economic systems but also the orderly growth of inter
na~ional tra~e. It .was fur!her observed ~y some represen
tatives that SInce mternatlOnal commercial relations them
selves played an important role in world peace and
stability, any activity, such as UNCITRAL's work which
facilitated those relations could not but itself co~tribute
to such peace and stability.

8. Representatives were also unanimous in express
ing their delegations' satisfaction with the progress made
by the Commission and by its Working Groups in carry
ing out the Commission's work programme and com
mended especially the work done in producing the draft
Convention on the Carriage of Goods by Sea and the
UNCITRAL Arbitration Rules.

9. Many representatives urged the Commission to
take account in. its future work of the special needs of
developing countries and also of the General Assembly
resolutions regarding the establishment of a new inter
national economic order.

B. Working methods of the United Nations
Commission on International Trade Law

10. All representatives who touched on the matter
commented favourably on the working methods followed
by the Commission. Representatives noted particularly
with approval the procedure whereby the Commission
circulated draft legal texts prepared by its working groups
to Governments and to interested international organiza
tions for comment before adopting a final (draft) text.
It was the general view that that practice enabled the
Commission to benefit from the broadest range of views
in its preparation of texts.

11. Also commended by representatives was the
Commission's practice, through its secretariat, of con
sulting and collaborating with other United Nations
bodies and with intergovernmental organizations and
international and regional non-governmental organiza
tions which were engaged in work on topics of interest
to the Commission. Representatives expressed the hope
that the Commission would continue that very worth
while practice.

12. A number of representatives recalled favourably
the fact that it was the practice of the Commission and its
working groups to proceed by consensus and to vote only
if no consensus could be reached. In commending that
decision-making process, several representatives stressed
that it ensured that the uniform rules derived from the
Commission's work would be generally acceptable.

C. International sale of goods

13. Many representatives stressed the importance to
international trade of the law governing international
sales and consequently the value of the work undertaken
by the Commission's Working Group on the Interna
tional Sale of Goods in revising the 1964 Hague Uniform
Law on the International Sale of Goods (ULIS). Repre
sentatives expressed their satisfaction with the progress
made in that regard, noting especially the fact that the
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Working Group had been able to. complete work on a
text of a draft convention which would be given final
consideration by. the Commission at its tenth session.

14. With regard to the draft text itself, many repre
sentatives, though reserving their delegations' final posi
tion pending detailed study of its provisions, offered their
preliminary assessment that the draft represented an
improvement in many respects on the present ULIS.
It was, however, also observed by some representatives
that there were still some unresolved questions with
regard to certain provisions of the draft text, while other
representatives expressed some· reservations on certain
other provisions as they now stood. The general expecta
tion was voiced nevertheless that those problems would
be resolved when the Commission considered the draft
text at its tenth session.

15. Many representatives welcomed the decision by
the Commission to commence work on uniform rules on
the formation and validity of contracts for the inter
national sale of goods. Although a number of repre
sentatives expressed the view that ideally the rules on
formation and validity along with the revised ULIS
should form part of a single sales convention, most
representatives who addressed the issue thought that such
an approach might cause great delay in adopting a con
vention and accordingly favoured the approach under
which the two matters were to be treated separately and
at different conferences of plenipotentiaries.

D. International payments

16. Several representatives noted that once the
uniform law on international bills of exchange and
international promissory notes being prepared by the
Working Group on International Negotiable Instru
ments became part of the law of international trade it
would represent a major contribution to international
commercial transactions.

17. Some representatives expressed the hope that the
Working Group would before long take up work on
international cheques. Attention was also drawn to the
need for the Working Group to maintain flexibility in its
approach to the problems of international payments so as
to take full account of continuing developments in that
field, particularly those relating to electronic methods of
data transmission and fund transfers.

E. International legislation on shipping

18. Representatives were unanimous in commending
the work of the Commission and of its Working Group
on International Legislation on Shipping in producing a
draft Convention on the Carriage of Goods by Sea
(A/31/17, para. 45) designed to replace the 1924
Brussels Convention on Bills of Lading and the 1968
Brussels Protocol thereto. All representatives who spoke
favoured the convening at an early date of a conference
of plenipotentiaries to conclude a new convention on the
basis of the draft convention, though some emphasized
that Governments ought to be given sufficient time first
to study the text of the draft.

19. While reserving for a later period their final
position on the substance of the provisions embodied in
the draft convention, many representatives none the less
expressed their preliminary views on the matter. Most
representatives saw the draft convention as a significant

improvement on the regulatory regime established by
the Brussels Convention and the Brussels Protocol. It
was noted in particular that the new draft reflected more
accurately technological developments in modem mari
time transport and would create a more equitable balance
between the interests of the carrier, on the one hand,
and those of the cargo-owner, on the other.

20. Other aspects of the new draft which received
favourable notice by representatives were the provision
on scope of application, which contemplated a conven
tion of much wider scope than the Brussels Convention,
the provisions relating to liability for delay, the limitation
(prescription) provision and the provisions on jurisdic
tion (article 21), which permitted the bringing of action
in one of a number of alternative jurisdictions.

21. Several representatives expressed reservations
with regard to the provision on liability for loss caused
by fire (article 5, paragraph 4). It was the view of those
representatives that the burden in such a case to prove
the carrier's fault or neglect should not be on the claim
ant, as that would be far too difficult, and often im
possible; rather, as was the case with loss from other
causes, it should be for the carrier to show that he had
not been at fault or otherwise negligent. A number of
representatives pointed out, however, that article 5 as a
whole had been the subject of long and arduous debate
within the Commission and its Working Group and that
the present draft should, therefore, be seen as a necessary
compromise between the interests otherwise at conflict
with respect to the matter therein regulated. The fear was
further expressed that some of the changes proposed
might have an adverse effect on freight and other costs.

22. Some representatives pointed out the problems
of State sovereignty raised by State-owned commercial
vessels in the context especially of the acquisition of
jurisdiction over such vessels by a foreign court through
legal arrest, as contemplated in article 21, paragraph
2(a) of the draft Convention. A number of representa
tives also expressed their delegations' preferences with
regard to the contents of article 6 (limitation of carrier's
liability) and of the Final Clauses. The prevailing sen
timent among representatives, however, was that those
questions were best left for resolution at the conference
of plenipotentiaries.

23. In welcoming the work done so far on shipping
legislation, representatives of developing countries noted
that most of the carrying capacity in maritime transport
was controlled by developed countries and that it was
therefore desirable to ensure that the economic interests
of developing countries would be duly taken into account
in any convention on the carriage of goods by sea.
Accordingly, those representatives stressed the need to
look beyond the legal aspects of the carriage of goods
by sea to its economic and shipping trade aspects.

24. Several representatives commented on the valu
able contribution made by UNCTAD to the work on
shipping legislation and expressed the hope that the col
laboration which existed between the Commission's sec
retariat and the secretariat of UNCTAD would extend to
secretariat services at the Conference of Plenipotentiaries.

F. International commercial arbitration

25. Stressing the crucial role played by arbitration in
the settlement of disputes arising in international com-
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merce, representatives generally welcomed the issuance
of the UNCITRAL Arbitration Rules (A/31 / 17, para.
57). The Rules, it was stated, would not only facilitate
ad hoc commercial arbitration for parties who choose
them, but would by the mere fact of existence as
UNCITRAL rules encourage resort to arbitral proceed
ings in the resolution of commercial disputes.

26. Representatives uniformly associated themselves
with the Commission's decision to invite the General
Assembly to recommend the use of the UNCITRAL
Arbitration Rules in the settlement of disputes arising in
the context of international commercial relations, partic
ularly by reference to the UNCITRAL Arbitration Rules
in an arbitration clause in commercial contracts.

27. Commenting on the UNCITRAL Arbitration
Rules themselves, many representatives expressed satis
faction with their optional character. It was noted with
approval that the Rules had been produced by the Com
mission, not in the usual form of a draft convention, but
in the much simpler and less costly form of model rules
for parties, requiring no international convention or
national legislative enactment. It was suggested that that
was a method which the Commission might possibly wish
to employ with respect to its future projects, whenever
appropriate.

28. The view was expressed that it might have been
advisable for the Commission to have consulted Govern
ments before final formulation of the UNCITRAL Arbi
tration Rules inasmuch as Governments themselves often
were parties to commercial arbitration. It was pointed
out, however, that the Rules, though intended merely
for optional use by parties, had been formulated only
after extensive consultations with the regional commis
sions and with centres of international commercialarbi
tration. It was also observed that the Rules had been
considered at the seventeenth session of the Asian
African Legal Consultative Committee, held at Kuala
Lumpur from 30 June to 5 July 1976, at which the
decision was taken to recommend the use of the
UNCITRAL Arbitration Rules in the settlement of
disputes arising in the context of international com
mercial relations. 2

29. It was recalled that the Asian-African Legal
Consultative Committee had noted the absence of major
centres of arbitration in developing countries and the
hope was expressed that Governments and commercial
interests would assist in the establishment of regional
centres of arbitration in developing countries.

30. A number of representatives, noting that the
UNCITRAL Arbitration Rules were intended for use
in ad hoc arbitration only, expressed the hope that even
arbitral institutions might find them useful.

G. Multinational enterprises

31. Many representatives, drawing attention to the
impact of the activities of multinational enterprises on the
economy of their host countries, particularly developing
countries, stressed the need for international regulation
of such activities. It was noted that the Commission
could play an important role in that connexion.

32. Most representatives who spoke on the subject

2 See A/CN.9/127, annex (reproduced in the present volume,
part two, no.

recalled favourably the Commission's decision taken at
its eighth session3 to maintain the subject of multinational
enterprises on its agenda. Some representatives suggested
that the Commission should take the initiative in em
barking on work on the subject. Others, however,
pointed out the difficulties which could be created by
such a step inasmuch as the Commission on Transna
tional Corporations had been created specifically to deal
with those matters.

33. Some representatives noted that the Commission
had already communicated to the Commission on Trans
national Corporations its readiness to consider any issues
of a legal nature that the latter might wish to refer to it,
and urged collaboration between the two Commissions.

H. Liability for damage caused by products intended
for or involved in international trade

34. Several representatives commented favourably
on the Commission's decision4 to explore the desirability
and feasibility of elaborating uniform rules on the subject
applicable on a· global level. It was noted in that con
nexion that the Commission expected to have before
it at its tenth session a report of the Secretary-General
which should aid it in its decision as to a future course
of action.

35. Several representatives drew attention to a num
ber of regional unification schemes already in progress
in parts of the world and stressed the urgency of action
on a global level which, according to some, was the
preferred solution.

I. Training and assistance in the field of international
trade law

36. The Committee was unanimous in stressing the
great importance of that aspect of the Commission's
work. It was observed that the Commission's training
and assistance programme was not only a good way of
publicizing its work and generating world-wide interest
in the field of international trade law, but also had the
important objective of helping to create expertise in the
field globally. For that reason, it was further observed,
the Commission's training and assistance activities were
an essential complement to its work of elaborating
uniform rules inasmuch as such rules could only be ef
fectively implemented world-wide if there were available
in each State persons who were familiar with the rules.

37. Many representatives commented favourably on
specific aspects of the Commission's training and assis
tance programme during the past year. Appreciation
was expressed, especially by representatives of develop
ing countries, to Governments which had contributed
materially towards that programme.

38. A number of representatives noted with appre
ciation the arrangement whereby the United Nations
Institute for Training and Research (UNITAR) had
agreed to include, whenever feasible, the subject of inter
national trade law in the curriculum of its regional semi
nars in international law. It was urged in that connexion
that that UNITAR programme be extended to all parts
of the world.

3 See Official Records of the General Assembly, Thirtieth Ses
sion, Supplement No. 17, para. 94.

4 Ibid., para. 103.
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39. Unanimous support was expressed for the pro
jected Second UNCITRAL Symposium on International
Trade Law scheduled to take place in 1977 in connexion
with the tenth session of the Commission. Noting that
lack of sufficient funds was threatening cancellation of
the symposium, many representatives thanked those
Governments which had already made or pledged volun
tary contributions towards sponsoring candidates from
developing countries and urged other Governments in a
position to do so to give financial support to the cause.

40. The suggestion was made that consideration
should be given to financing the Commission's training
and assistance programme, of such importance to devel
oping countries, out of the regular budget of the United
Nations rather than to continue relying on voluntary
contributions whose availability could not be assured.

41. The representative of Belgium, discussing the
Commission's programme of training and assistance in
the field of international trade law, announced that his
Government planned to renew for 1977 its two fellow
ships in international trade law tenable at an institution
of higher learning in that country.

J. Future work

42. Most representatives, noting with satisfaction
the fact that the Commission had completed or soon
would complete work on the items on its priority list of
projects and was in the process of reviewing its long
term programmes, stressed the importance of such long
term planning.

43. Representatives also commended the Commis
sion's efforts to solicit suggestions from Governments
and interested international organizations with regard to
its long-term work programme and urged Governments
to come forward with their views.

44. A number of suggestions were made by repre
sentatives as to items for possible inclusion in the Com
mission's work programme. Among them were measures
to implement the principles of the new international eco
nomic order in the field of international trade law and
measures designed to give greater protection to the inter
ests of developing countries in international trade; the
problems, when States or State organs engaged in com-

mercial activities, of distinguishing between the State as
a trading entity and the State as a sovereign entity; legal
aspects of multimodal transportation; and contracts for
various forms of economic relations other than sales
contracts.

45. There was general satisfaction with the agenda
and arrangements for the tenth session of the Commis
sion. Representatives noted with appreciation that the
tenth session of the Commission would be held in Vienna,
at the invitation of the Government of Austria, and
thanked that Government for its hospitality.

K. Other business

46. Representatives who spoke unanimously en
dorsed the recommendation of the Commission, con
tained in paragraph 74 of its report, that States Members
of the United Nations, but not members of the Com
mission, be allowed, where they so request, to attend
meetings of the Commission and its working groups
as observers.

47. Representatives also expressed support for the
recommendation of the Commission, contained in para
graph 76 of its report, regarding the commencement
and expiration of the term of office of members of the
Commission.

DECISION

48. At the same meeting, the Sixth Committee
adopted by consensus draft resolutions A/C.6/31/L.13,
A/C.6/31/L.14 and Corr.1 and A/C.6/31/L.17/
Rev. I.

RECOMMENDATIONS OF THE SIXTH COMMITTEE

49. The Sixth Committee recommends to the Gen
eral Assembly the adoption of the following draft
resolutions:

[Texts not reproduced in this section. The draft
resolutions were adopted wit~out change as General
Assembly resolutions 31/98, 31/99 and 31/100. See
section C below.]

c. General Assembly resolutions 31/98, 31/99 and 31/100
of 15 December 1976

31/98. ARBITRATION RULES OF THE UNITED
NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,

Recognizing the value of arbitration as a method of
settling disputes arising in the context of international
commercial relations,

Convinced that the establishment of rules for ad hoc
arbitration that are acceptable in countries with different
legal, social and economic systems would significantly
contribute to the development of harmonious inter
national economic relations,

Bearing in mind that the Arbitration Rules of the
United Nations Commission on International Trade
Law have been prepared after extensive consultation

with arbitral institutions and centres of international
commercial arbitration,

Noting that the Arbitration Rules were adopted by
the United Nations Commission on International Trade
Law at its ninth session! after due deliberation,

1. Recommends the use of the Arbitration Rules of
the United Nations Commission on International Trade
Law in the settlement of disputes arising in the context of
international commercial relations, particularly by refer
ence to the Arbitration Rules in commercial contracts;

2. Requests the Secretary-General to arrange for
the widest possible distribution of the Arbitration Rules.

99th plenary meeting

1 Official Records oJ the General Assembly, Thirty-first Ses
sion, Supplement No. 17 (A/3I/l1), chap. V, sect. C. (Yearbook
... 1976, part one, 11, A).

>,m'ti;

.·.· .•<••••<1
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31/99. REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,
Having considered the report of the United Nations

Commission on International Trade Law on the work
of its ninth session,2

Recalling its resolution 2205 (XXI) of 17 Decem
ber 1966, by which it established the United Nations
Commission on International Trade Law and defined the
object and terms of reference of the Commission, and
its resolution 3108 (XXVIII) of 12 December 1973,
by which it increased the membership of the Commis
sion, as well as its previous resolutions concerning the
reports of the Commission on the work of its annual
sessions,

Recalling also its resolutions 3201 (S-VI) and 3202
(S-VI) of 1 May 1974, 3281 (XXIX) of 12 December
1974 and 3362 (S-VII) of 16 September 1975,

Reaffirming its conviction that the progressive har
monization and unification of international trade law,
in reducing or removing legal obstacles to the flow of
international trade, especially those affecting the de
veloping countries, would significantly contribute to
universal economic cooperation among all States on
a basis of equality and to the elimination of discrimina
tion in international trade and, thereby, to the well-being
of all peoples,

Having regard for the need to take into account the
different social and legal systems in harmonizing the
rules of international trade law,

Noting with appreciation that the United Nations
Commission on International Trade Law has completed,
or soon will complete, work on many of the priority
items included in its programme of work,

Noting further that, under resolutions 2205 (XXI)
and 3108 (XXVIII), a State elected as a member of the
United Nations Commission on International Trade Law
takes office on 1 January of the year following its elec
tion, and that its term of office expires on 31 December
of the last year of the period for which it was elected,

Bearing in mind that much of the substantive work of
the United Nations Commission on International Trade
Law is carried out in its Working Groups which usually
meet during the months of January and February prior
to the regular annual session of the Commission, and
that inconvenience is caused to the work of the Com
mission because vacancies occurring in the membership
of Working Groups as at 31 December cannot be filled
until the next regular annual session of the Commission,

Taking into account the fact that Governments of
Member States which are not members of the United
Nations Commission on International Trade Law have
on occasion expressed the wish to attend sessions of the
Commission and of its Working Groups as observers and
the opinion of the Commission expressed in paragraph
74 of its report on the work of its ninth session that it
is in the interest of the Commission's work that such
States, not members of the Commission, be given the
opportunity to participate in its work as observers,

Bearing in mind that the Trade and Development

2Ibid., Supplement No. 17 (AI3I117). Yearbook ... 1976,
part one, 11, A.

Board of the United Nations Conference on Trade and
Development, at its sixteenth session, took note with
appreciation of the report of the United Nations Com
mission on International Trade Law,a

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade Law
on the work of its ninth session;

2. Commends the United Nations Commission on
International Trade Law for the progress made in its
work and for its efforts to enhance the efficiency of its
working methods;

3. Notes with satisfaction the completion of the
draft Convention on the Carriage of Goods by Sea4 and
the adoption by the Commission of the Arbitration Rules
of the United Nations Commission on International
Trade Law;5

4. Further notes with satisfaction that a draft con
vention on the international sale of goods has been
prepared by a working group of the United Nations
Commission on International Trade Law and that this
draft convention has been transmitted to Governments
and interested international organizations for their com
ments;

5. Welcomes the decision of the United Nations
Commission on International Trade Law to hold a sec
ond international symposium on international trade law
in connexion with its tenth session in 1977 and, in view
of the fact that the symposium is financed by voluntary
contributions, appeals to Governments to contribute to
the costs of the symposium;

6. Recommends that the United Nations Commis
sion on International Trade Law should:

(a) Continue its work on the topics included in its
programme of work;

(b) Continue its work on training and assistance in
the field of international trade law, taking into account
the special interests of the developing countries;

(c) Maintain close collaboration with the United
Nations Conference on Trade and Development and
continue to collaborate with international organizations
active in the field of international trade law;

(d) Maintain liaison with the Commission on Trans
national Corporations with regard to the consideration
of legal problems that would be susceptible of action
by it;

(e) Continue to give special consideration to the
interests of developing countries and to bear in mind
the special problems of land-locked countries;

(f) Keep its programme of work and working
methods under review with the aim of further increasing
the effectiveness of its work;

7. Calls upon the United Nations Commission on
International Trade Law to continue to take account of
the relevant provisions of the resolutions of the sixth and
seventh special sessions of the General Assembly that
laid down the foundations of the new international
economic order, bearing in mind the need for United

3 Ibid., Supplement No. 15 (A/3I11S), vol. 11, para. 268. (See
above, part one, I, A.)

4Ibid., Supplement No. 17 (A/3I117), chap. N, sect. C.
(Yearbook ... 1976, part one, 11, A)

5 Ibid., chap. V, sect. C.
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Nations organs to participate in the implementation of
those resolutions;

8. Invites the Commission on Transnational Cor
porations, if it identifies specific legal issues in its pro
gramme of work that would be susceptible of action
by the United Nations Commission on International
Trade Law, to refer such issues to that Commission for
its consideration;

9. Welcomes the decision of the United Nations
Commission on International Trade Law to review, in
the near future, its long-term programme and, in this
connexion, requests the Secretary-General to invite
Governments to submit their views and suggestions on
such a programme;

10. Decides that:
(a) The term of office of those members of the

United Nations Commission on International Trade
Law whose term would expire on 31 December 1976
is extended until the last day prior to the beginning of
the regular annual session of the Commission in 1977
and the term of office of those members of the Commis
sion whose term would expire on 31 December 1979 is
extended until the last day prior to the beginning of the
regular annual session of the Commission in 1980;

(b) Commencing with the elections to membership
of the United Nations Commission on International
Trade Law at the thirty-first session of the General
Assembly, all States elected to membership shall take
office at the beginning of the first day of the regular
annual session of the Commission immediately following
their election and their terms of office shall expire on the
last day prior to the opening of the seventh regular
annual session of the Commission following their
election;

(c) Governments of Member States that are not
members of the United Nations Commission on Inter
national Trade Law are entitled, when they so request,
to attend the sessions of the Commission and its Work
ing Groups as observers;

11. Requests the Secretary-General to forward to
the United Nations Commission on International Trade
Law the records of the discussions at the thirty-first
session of the General Assembly on the Commission's
report on the work of its ninth session.

99th plenary meeting

31/100. UNITED NATIONS CONFERENCE ON THE
CARRIAGE OF GOODS BY SEA

The General Assembly,
Recalling its resolution 2205 (XXI) of 17 December

1966, by which it established the United Nations Com
mission on International Trade Law and defined the
object and terms of reference of the Commission,

Having considered chapter IV of the report of the
United Nations Commission on International Trade Law
on the work of its ninth session6 which contains draft
articles for a convention on tn.e carriage of goods by
sea,

Noting that the United Nations Commission on In
ternational Trade Law considered and adopted the draft

6/bid., Supplement No. 17 (Al3l117).

articles taking note of observations and comments sub
mitted by Governments, by the Working Group on In
ternational Shipping Legislation of the United Nations
Conference on Trade and Development and by inter
national organizations,

Taking note with appreciation of the comments of the
Trade and Development Board of the United Nations
Conference on Trade and Development that the revision
of the law on carriage of g90ds by sea involves con
sideration not only of legal but also of economic and
shipping trade aspects, and that these aspects should be
given due consideration at an intern~onalconference pf
plenipotentiaries,7

Convinced that international trade is an important
factor in the promotion of friendly relations among
States and that the adoption of a convention on the
carriage of goods by sea which would take into account
the legitimate interests of all States, particularly those
of the developing countries, which would remove such
uncertainties and ambiguities as exist in the rules and
practices relating to bills of lading and which would
establish a balanced allocation of risks between the cargo
owner and the carrier, would contribute to the harmoni
ous development of international trade,

1. Expresses its appreciation to the United Nations
Commission on International Trade Law for the valu
able work done in having prepared draft articles for a
convention on the carriage of goods by sea;

2. Decides that an international conference of pleni
potentiaries shall be convened in 1978 in New York,
or at any other suitable place for which the Secretary
General may receive an invitation, to consider the ques
tion of the carriage of goods by sea and to embody the
results of its work in an international convention and
such other instruments as it may deem appropriate;

3. Refers to the conference the draft articles for a
convention on the carriage of goods by sea approved
by the United Nations Commission on International
Trade Law, together with draft provisions concerning
implementation, reservations and other final clauses to
be prepared by the Secretary-General;

4. ~equests the Secretary-General:
(a) To circulate the draft Convention on the Car

riage of Goods by Sea,s together with draft provisions
concerning implementation, reservations and other final
clauses to be prepared by the Secretary-General, to
Governments and interested international organizations
for comments and proposals;

(b) To convene the United Nations Conference on
the Carriage of Goods by Sea for an appropriate period
in 1978 at any of the places referred to in paragraph 2
above;

(c) To arrange for the preparation of summary
records of the proceedings of the plenary meetings of
the Conference and of meetings of committees of the
whole which the Conference may wish to establish;

(d) To invite all States to participate in the United
Nations Conference on the Carriage of Goods by Sea;

7 TD/B/C.4/153, annex I.
S Official Records 0/ the General Assembly, Thirty-first Ses

sion, Supplement No. 17 (A/3l117), chap. IV, sect. C. (Year
book ... 1976, part one, IT, A)
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(e) To invite representatives of organizations that
have received a standing invitation from the General
Assembly to participate in the sessions and the work of
all international conferences convened under its aus
pices, in the capacity of observers, in accordance with
Assembly resolution 3237 (XXIX) of 22 November
1974;

(f) To invite representatives of the national libera
tion movements recognized in its region by the Organi
zation of Mrican Unity, in the capacity of observers,
in accordance with General Assembly resolution 3280
(XXIX) of 10 December 1974;

(g) To invite the specialized agencies and the In
ternational Atomic Energy Agency, as well as interested
organs of the United Nations and interested regional
intergovernmental organizations, to be represented at
the Conference by observers;

(h) To draw the attention of the States and other
participants referred to in subparagraphs (d) to (g) above
to the desirability of appointing as their representatives
persons especially competent in the field to be con
sidered;

(L) To place before the Conference:

(i) All comments and proposals received from
Governments;

(ii) Working and background papers which may be
received from the United Nations Commission
on International Trade Law, the United Na
tions Conference on Trade and Development
and other interested international organizations,
taking into consideration the legal, economic
and shipping trade aspects of the draft Conven
tion;

(iii) Draft provisions concerning implementation,
reservations and other final clauses and all
relevant documentation and recommendations
relating to methods of work and procedure;

(j) To ensure that all relevant documentation for
the Conference will be distributed to all participants in
the Conference at the earliest possible date;

(k) To arrange for adequate staff and facilities re
quired for the Conference, bearing in mind the fact that
the legal, economic and shipping trade aspects of the
carriage of goods by sea should receive due considera
tion at the Conference.

99th plenary meeting
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INTRODUCTION

1. The present report of the United Nations Com
mission on International Trade Law covers the Commis
sion's tenth session, held at Vienna from 23 May to 17
June 1977.

2. Pursuant to General Assembly resolution 2205
(XXI) of 17 December 1966, this report is submitted
to the General Assembly and is also submitted for com
ments to the United Nations Conference on Trade and
Development.

CHAPTER 1. ORGANIZATION OF THE SESSION

A. Opening

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its tenth session
on 23 May 1977. The session was opened on behalf of
the Secretary-General by Mr. Erik Suy, the Legal
Counsel.

* Official Records of the General Assembly, Thirty-second
Session, Supplement No. 17.

11

I. REPORT OF COMMITTEE OF THE WHOLE I RE
LATING TO THE DRAFT CONVENTION ON THE IN-

TERNATIONAL SALE OF GOODS 25
H. REPORT OF COMMITTEE OF THE WHOLE H 65

Ill. LIST OF DOCUMENTS BEFORE THE COMMISSION 69

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) estab
lished the Commission with a membership of 29 States,
elected by the Assembly. By resolution 3108 (XXVIII),
the General Assembly increased the membership of the
Commission from 29 to 36 States. The present members
of the Commission, elected on 12 December 1973 and
15 December 1976, are the following States: 1 Argen
tina,* Australia,** Austria,** Barbados,* Belgium,*
Brazil,* Bulgaria,* Burundi, ** Chile, ** Colombia,**
Cyprus,* Czechoslovakia,* Egypt,** Finland,**
France,** Gabon,* German Democratic Republic,**
Germany, Federal Republic of,* Ghana,** Greece,*
Hungary,* India,* Indonesia,** Japan,** Kenya,*
Mexico,* Nigeria,** Philippines,* Sierra Leone,* Singa
pore,** Syrian Arab Republic,* Union of Soviet Social
ist Republics,** United Kingdom of Great Britain and
Northern Ireland,** United Republic of Tanzania,**
United States of America* and Zaire.*

*Term of office expires on the day before the opening of the
regular annual session of the Commission in 1980.

**Term of office expires on the day before the opening of
the regular annual session of the Commission in 1983.

1 Pursuant to General Assembly resolution 2205 (XXI), the
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5. With the exception of Burundi, Cyprus, Gabon,
Kenya, Sierra Leone, the Syrian Arab Republic and the
United Republic of Tanzania, all members of the Com
mission were represented at the session.

6. The session was also attended by observers from
the following States Members of the United Nations:
Costa Rica, Cuba, Denmark, Ireland, Malaysia, Mauri
tania, Mauritius, Norway, Poland, Romania, Spain,
Sweden, Turkey, Uruguay and Yugoslavia; and from the
following non-member States of the United Nations:
Holy See and Switzerland.

7. The following United Nations organs, specialized
agencies, intergovernmental organizations and interna
tional non-governmental organizations were represented
by observers:
(a) United Nations organs

United Nations Industrial Development Organization.

(b) Specialized agencies

Inter-Governmental Maritime Consultative Organization;
International Monetary Fund (IMF).

(c) Intergovernmental organizations

Asian-African Legal Consultative Committee; Bank for In
ternational Settlements; Caribbean Community; Commis
sion of the European Communities; Council for Mutual
Economic Assistance; Council of Europe; East African
Community; Hague Conference on Private International
Law; International Institute for the Unification of Private
Law.

(d) International non-governmental organizations

International African Law Association; International
Chamber of Commerce; International Law Association.

C. Election of officers

8. The Commission elected the following officers by
acclamation: 2

members of the Commission are elected for a term of six years,
except that, in connexion with the initial election, the terms of
14 members, selected by the President of the Assembly, by draw
ing .lots, expired at the end of three years (31 December 1970);
the terms of the 15 other members expired at the end of six years
(31 December 1973). Accordingly, the General Assembly, at its
twenty-fifth session elected 14 members to serve for a full term
of six years, ending on 31 December 1976, and, at its twenty
eighth session, elected 15 members to serve for a full term of six
years, ending on 31 December 1979. The General Assembly, at
its twenty-eighth session, also selected seven additional members.
Of these additional members, the term of three members, selected
by the President of the Assembly by drawing lots, would expire
at the end of three years (31 December 1976) and the term of
four members would expire at the end of six years (31 Decem
ber 1979). To fill the vacancies on the Commission which would
occur on 31 December 1976, the General Assembly, at its thirty
first session, on 15 December 1976, elected (or re-elected) 17
members to the Commission. Pursuant to resolution 31199 of
15 December 1976, the new members took office on the first
day of the regular annual session of the Commission immediately
following their election (23 May 1977) and their term will ex
pire on the last day prior to the opening of the seventh regular
annual session of the Commission following their election (in
1983). In addition, the term of office of those members whose
term would expire on 31 December 1979 was by the same reso
lution extended till the last day prior to the beginning of the
regular annual session of the Commission in 1980.

2 The election took place at the 180th and 181st meetings, on
23 May 1977, and at the 182nd meeting, on 25 May 1977. In
accordance with a decision taken by the Commission at its first
session, the Commission has three Vice-Chairmen, so that, to
gether with the Chairman and Rapporteur, each of the five
groups of States listed in General Assembly resolution 2205

Chairman Mr. N. Gueiros (Brazil)
Vice-Chairman Mr. O. Adeniji (Nigeria)
Vice-Chairman Mr. M. Byers (Australia)
Vice-Chairman Mr. S. Michida (Japan)
Rapporteur Mr. L. Kopac (Czechoslovakia)

D. Agenda

9. The agenda of the session as adopted by the
Commission at its 182nd meeting, on 25 May 1977, was
as follows:

1. Opening of the session

2. Election of officers

3. Adoption of the agenda; tentative schedule of meetings

4. International sale of goods

5. International payments

6. International commercial arbitration

7. Liability for damage caused by products intended for or
involved in international trade

8. Training and assistance in the field of international trade
law

9. Future work

10. Other business

11. Date and place of the eleventh session

12. Adoption of the report of the Commission

E. Establishment of two Committees of the Whole

10. The Committee established two Committees of
the Whole (Committee I and Committee II) and referred
to them for consideration the following agenda items:

Committee 1

Item 4. International sale of goods: draft Conven
tion on the International Sale of Goods.

Committee 11

Item 4. International sale of goods: general con
ditions of sale.

Item 5. International payments:
(a) Security interests in goods
(b) Negotiable instruments.

Item 6. International commercial arbitration.
Item 7. Liability for damage caused by products

intended for or involved in international trade.
Item 8. Training and assistance in the field of in

ternational trade law.
Item 10. Other business: consistency of legal

provisions drafted by the Commission or its Working
Groups.
11. Committee I met from 23 May to 17 June 1977

and held 32 meetings.3 Committee II met on 6, 7 and
9 June 1977 and held 5 meetings. 4

(XXI), sect. 11, para. 1, will be represented on the bureau of the
Commission (see Official Records of the General Assembly,
Twenty-third Session, Supplement No. 16 (A/7216), para. 14
(Yearbook ... 1968-1970, part two, 1).

3 Summary records of the meetings of Committee I are con
tained in A/CN.9(X)/C.1ISR.l to 32.

4 Summary records of the meetings of Committee 11 are con
tained in A/CN.9(X)/C.21SR.l to 5.

..
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12. The Commission, at its 180th meeting, on 23
May 1977, unanimously elected Mr. G. Eorsi (Hungary)
as Chairman of Committee I. At its 4th meeting, on 25
May 1977, O;>mmittee I unanimously el~cted Mr. J.
Barrera-Graf (Mexico) as Rapporteur. At Its 1st meet
ing, on 6 June 1977, Committee 11 unanimously elected
Mr. R. Loewe (Austria) as Chairman and Mr. C. O.
Magreola (Nigeria) as Rapporteur. .

13. The Commission considered the reports of
Committee I and Committee 11 at its 185th -and 186th
meetings on 17 June 1977. The Commission decided
to include the reports of Committees I and 11 in the
present report in the form of annexes (annex I and
annex 11, respectively). .

F. Adoption of the report

14. The Commission adopted the present report at
its 185th and 186th meetings, on 17 June 1977.

CHAPTER 11. INTERNATIONAL SALE OF GOODS

A. Uniform rules governing the international
sale of goods

Introduction

15. The Commission, at its second session, estab
lished a Working Group on the International Sale of
Goods and requested it to ascertain which modifications
of the text of the Uniform Law on the International Sale
of Goods (ULIS), annexed to the 1964 Hague Conven
tion, might render that Convention capable of wider ac
ceptance or whether it would be necessary to elaborate
a new text for this purpose. 5 The Working Group held
seven sessions in carrying out its mandate in respect of
the revision of ULIS and submitted to the ninth session

. of the Commission the text of a draft Convention on the
International Sale of Goods.6 At that session, the Com
mission decided to consider the draft Convention at its
tenth session,in the light of the comments received from
Governments and interested international organizations.

16. At the present session the Commission had
before it the following documents:

(a) Report of the Working Group on the Interna
tional Sale of Goods on the work of its seventh session
(A/CN.9/116).* This document reproduces, in annex I,
the text of the draft Convention as approved by the
Working Group, and in annex 11, a commentary on the
draft Convention.

(b) Comments by Governments and international

5 Official Records of the General Assembly, Twenty-fourth
Session, Supplement No. 18 (AI7618), para. 38, subpara. 3 (a)
of the resolution contained therein (Yearbook of the United
Nations Commission on International Trade Law, Volume 1:
1968-1970) (United Nations publication, Sales No. E.n.V.l),
part two, chap. Il, para. 38, subpara. 3 (a). The 1964 Hague
Convention relating to a Uniform Law on the International Sale
of Goods and the annexed Uniform Law (UUS) appears in the
Register of Texts of Conventions and Other Instruments Co'!
cerning International Trade Law, vot 1 (United Nations pubb
cation, Sales No. E.71.V.3), chap. I, sect. I.

6 Report of the Working Group on the International Sale of
Goods on the work of its seventh session (Geneva, 5·16 January
1976), A/CN.9/116.* The text of the draft Convention is set
out in annex I of the report.

* Yearbook ...1976, part two, I.

organizations on the draft Convention on the Interna
tional Sale of Goods (A/CN.9/125 and Add. 1, 2 and
3).*

(c) Analysis of the comments by Governments and
international organizations on the draft Convention on
the International Sale of Goods (A/CN.9/126).*

(d) Draft Convention on the International Sale of
Goods: draft final clauses (A/CN.9/13S).*

(e) Possible Conference of Plenipotentiaries to con
clude a Convention on the International Sale of Goods:
financial implications (A/CN.9/140).

17. The Commission established a Committee of
the Whole I to consider the draft Convention on the
International Sale of Goods as adopted by the Working
Group on the International Sale of Goods, and requested
the Committee to report back to it. Committee I met
from 23 May to 17 June 1977 and held 32 meetings.
The report of Committee I to the Commission is set forth
in annex I to the present report. .

Report of Committee of the Whole ]1

18. The Commission accepted the report of Com
mittee I and the recommendations contained therein.
The Commission noted that the Committee had not had
sufficient time to consider the draft texts proposed by
the Drafting Group.8 It was noted that the Committee
had considered in detail each individual article of the
draft Convention, that the Drafting Group established
by the Committee had based its work on the decisions
taken and conclusions reached in the Committee, and
that the Committee had adopted the texts of the articles
of the draft Convention as revised by the Drafting Group
without further consideration.

19. The Commission also noted that the report
of Committee I sets forth reservations made by repre
sentatives in respect of certain provisions of the draft
Convention and was of the view that, because of the fact
that these reservations were made in a Committee of the
Whole of the Commission, they should be considered as
having been made in the Commission.

B. Conference of plenipotentiaries9

20. The Commission considered in the context of
future action relative to the draft Convention on the
International Sale of Goods a proposal that considera
tion be given to issuing the set of rules on the interna
tional sale of goods, elaborated by the Commission, in
the form not of a convention as had been planned, but
as uniform rules for optional use by the parties to a sales
transaction.

21. In support of this proposal, it was argued, firstly,
that the suggested procedure would result in substantial
cost savings to the United Nations and to States which,
in view of the current financial situation of the Organiza
tion and of many States, was not an insignificant con-

* Reproduced in this volume, part two, I, F.
1 This report was before the Commission at its 185th and

186th meetings; summary records of these meetings are con·
tained in A/CN.9/SR.185 and 186.

8 See para. 7 of the report of the Committee of the Whole I
(annex I to this report).

9 The Commission considered this subject at its 183rd meeting,
on 15 June 1977; a summary record of this meeting is contained
in AlCN.9/SR.183.
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sideration. In comparison to the considerable costs of
holding a conference of plenip.otentiaries such as was
planned, the cost of issuing (i.e., printing and publishing)
uniform rules were almost negligible, as had been dem
onstrated in the case of the UNCITRAL Arbitration
Rules which had been issued in the form now being pro
posed for the rules on sales. Secondly, it was argued that
the form of uniform rules such as was being proposed
had the advantage over that of a convention in that it
provided more flexibility and greater opportunity to
change the rules, if need be, than would be the case for
a convention. This, it was emphasized, was a significant
consideration in the context of rules designed to regu
late business practices which themselves were constantly
changing.

22. Thirdly, and most significantly, the form of
optional rules should be favoured because it would in
fact lead to a more speedy implementation of the regime
contemplated than would resort to the traditional method
of concluding a convention. Uniform rules could be
quickly promulgated and thereafter put into immediate
use, as had happened in the case of the UNCITRAL
Arbitration Rules which, within only a few months of
their issue, had already been adopted by the business
community in many parts of the world. On the other
hand, it was well known how cumbersome and lengthy
a procedure must be undergone between the drafting of
a text of a convention and the coming into effect of that
convention.

23. For all these reasons, it was suggested, the
Commission should not at this stage take a final decision
on the form in which the rules would be promulgated;
it would be advisable first to seek the views of States
and of both the Fifth and Sixth Committees of the
General Assembly.

24. Some representatives, while not formally sup
porting the proposal to issue the rules on sales in the
form of optional uniform rules, stated that they shared
some of the concerns underlying the proposal. The
traditional technique of legislating on the international
level by the use of conventions was too cumbersome and
ill-suited to the task of unification in the sphere of pri
vate law. What was required, it was said, was a new
approach, better adapted to the needs of regulating
private conduct and the Commission should give serious
consideration to this question with a view to devising
such a method for its future work.

25. Most representatives who spoke on the matter
were against the proposal to issue the rules on sales in
the form of optional rules and not as a convention. It was
generally pointed out that work on the text had pro
ceeded throughout on the basis that the Working Group
was engaged in the elaboration of the draft of a future
convention and now that that work had been completed
and an agreed text presented to the Commission for
consideration it was hardly the time to seek to reopen
the question of- the form in which the rules should be
promulgated.

26. Among other reasons adduced against the pro
posal were the following. To adopt the form of optional
uniform rules, thereby dispensing with the need for a
conference of plenipotentiaries to consider the text,
would deprive many States, especially developing States
and those States not represented on the Commission, of
the opportunity to scrutinize the draft text in connexion

with such a conference and to influence at the conference
the final content and form of that text. Furthermore, it
was observed, developing countries had frequently
voiced dissatisfaction with international trade practices
in the evolution of which they had played no determin
ing role. They would, therefore, prefer to see these trade
practices revised by means, wherever possible, of bind
ing multilateral treaties.

27. Furthermore, to promulgate the rules on sales
in a form less binding than a convention would not foster
the objective of harmonization and unification of inter
national trade law which the Commission was committed
to serve since, unlike a convention which applies where
the parties have not exercised the right, if granted them,
to derogate from its provisions, optional rules were sub
ject to the individual wishes of businessmen. Moreover,
optional rules were always open to abuse by the stronger
trading party who could very quickly modify the rules
to their own advantage and obtain acceptance of such
terms by the weaker party in the manner of "contracts
of adhesion".

28. With regard to the cost argument, it was noted
that the Commission and its Working Group and also
those Governments which had been represented at the
Working Group's sessions had already invested well over
seven years of work and expense in elaborating the draft
Convention in question, all or some of which invest
ment might have been unnecessary if the known objec
tive were to produce uniform rules of an optional
character. Similarly, with regard to the argument of
relative speed of implementation, it was pointed out that
nothing would preclude parties after approval of a text
by the Conference of Plenipotentiaries from incorporat
ing provisions therefrom into their sales contracts re
gardless of the question of ratification by States.

29. A number of representatives, speaking in favour
of the form· of a convention, observed that it would be
anomalous for the Commission to issue the rules regu
lating the actual sales transaction in the form of optional
rules when it had utilized the convention technique with
regard to the secondary matter of limitation of action.
Furthermore, the related matters of formation and valid
ity of sales contracts, on which work was in progress
within the Commission, did not lend themselves to the
form of optional rules and would, therefore, have to be
promulgated in the form of a convention, leading to even
greater anomaly should the rules on sales be issued in
the form now proposed to the Commission.

30. Some representatives also drew attention to the
fact that for many legal systems the preferred manner
for receiving international legal rules into national law
was by means of treaties and conventions. For such
States the promulgation of the rules on sales in the form
of merely optional rules for parties would present certain
difficulties of implementation.

31. Two ideas were put forward as to possible alter
natives that would meet some of the concerns expressed
on both sides of this issue. The first was for the rules
on sales to be promulgated both as uniform rules for
optional use by parties and as a convention. One ad
vantage of this would be that the rules could be in use
long before the convention had gone into effect. The
other idea would have the Commission obtain by written
communication the views and comments of Govern
ments on its draft text and, taking those views and
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comments into consideration, adopt itself a final text of
a treaty, thereby avoiding the high cost of holding a
conference of plenipotentiaries.

32. The Commission decided, in view of the posi
tion taken by most representatives, not to adopt the
proposal to issue as uniform rules for optional adoption
by parties the rules on the international sale of goods,
but to recommend to the General Assembly that they
should be adopted in the form of a convention.

Formation and validity of contracts for the
international sale of goods10

33. The Commission decided that, if the Working
Group on the International Sale of Goods should, at its
ninth session in September 1977, finalize draft pro
visions on the formation and validity of contracts for the
international sale of goods, it would consider these draft
provisions at its eleventh session in June 1978. The
Commission also decided that, in conjunction with its
consideration of these draft provisions, it would consider
the question whether the rules on formation and validity
of contracts should be the subject-matter of a convention
separate from the Convention on the International Sale
of Goods and, if so, whether the' two conventions should
be submitted to one and the same conference of pleni-
potentiaries or to two separate conferences. .

Decision of the Commission

34. At its 186th meeting, on 17 June 1977, the
Commission adopted the following decision:

The United Nations Commission on
International Trade Law

1. Approves the text of the draft Convention on
the International Sale of Goods, as set out below in
paragraph 35 of the report of the Commission;

2. Requests the Secretary-General:
(a) To prepare, under his own authority, a com

mentary on the provisions of the draft Convention.
(b) To circulate the draft Convention, together

with the commentary thereon, to Governments and to
interested international organizations for comments
and proposals;

(c) To prepare an analytical compilation of the
comments and proposals received from Governments
and interested international organizations and to sub
mit this analytical compilation to a Conference of
Plenipotentiaries which the General Assembly may
wish to convene;

3. Recommends that the General Assembly
should, at an appropriate time, convene an inter
national Conference of Plenipotentiaries to conclude,
on the basis of the draft Convention approved by the
Commission, a Convention on the International Sale
of Goods;

4. Informs the General Assembly that the Com
mission may place before it, at its thirty-third session,
draft provisions on the Formation and Validity of
Contracts for the International Sale of Goods to
gether with appropriate recommendations on the

• 10 The Commission considered this subject at its 186th meet
mg on 17 June 1977; a summary record of this meeting is
contained in A/CN.9/SR.186.

~ction.to be taken i~ respect of those draft provisions,
mcludmg the question whether such draft provisions
should be considered at the Conference referred to
in paragraph 3 of the present decision.

C. Text of the draft Convention on the
International Sale of Goods

35. The draft Convention on the International Sale
of Goods, as approved by the Commission, reads as
follows:

DRAFr CONVENTION ON THE J!'ITERNATIONAL
SALE OF GOODS

Part I. Substantive Provisions

CHAPTER I. SPHERE OF APPLICATION

Article 1

(1) This Convention applies to contracts of sale of goods
entered into by parties whose places of business are in different
States:

(a) When the States are Contracting States; or
(b) When the rules of private international law lead to the

application of the law of a Contracting State.
(2) The fact that the parties have their places of business

in different States is to be disregarded whenever this fact does
not appear either from the contract or from any dealings be
tween, or from information disclosed by, the parties at any time
before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract is to be
taken into consideration.

Article 2

This Convention does not apply to sales:
(a) Of goods bought for personal, family or household use,

unless the seller, at the time of the conclusion of the contract,
neither knew nor ought to have known that the goods were
bought for any such use;

(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, negotiable in

struments or money;
(e) Of ships, vessels or aircraft;
(j) Of electricity.

Article 3

(1) This Convention does not apply to contracts in which the
preponderant part of the obligations of the seller consists in the
supply of labour or other services.

(2) Contracts for the supply of goods to be manufactured or
produced are to be considered sales unless the party who orders
the goods undertakes to supply a substantial part of the materials
necessary for such manufacture or production.

Article 4

The parties may exclude the application of this Convention or
derogate from or vary the effect of any of its provisions. .

Article 5

For the purposes of this Convention:
(a) If a party has more than one place of business, the place

of business is that which has the closest relationship to the con
tract and its performance, having regard to the circumstances
known to or contemplated by the parties at the time of the con
clusion of the contract;

(b) If a party does not have a place of business, reference is
to be made to his habitual residence.
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Article 6

This Convention governs only the rights and obligations of the
seller and the buyer arisingJrom a contract of sale. In particular,
except as otherwise l:,wressly provided therein, this Convention
is not concerned with:

(0) The formation of the contract;
(b) The validity of the contract or of any of its provisions

or of any usage;
(c) The effect which the contract may have on the property

in the goods sold.

CHAPTER n. GENERAL PROVISIONS

Article 7

(1) The parties are bound by any usage to which they have
agreed and by any practices which they have established be
tween themselves.

(2) The parties are considered, unless otherwise agreed, to
have impliedly made applicable to their contract a usage of
which the parties knew or ought to have known and which in
international trade is widely known to, and regularly observed
by, parties to contracts of the type involved in the particular
trade concerned.

Article 8

A breach committed by one of the parties is fundamental if
it results in substantial detriment to the other party unless the
party in breach did not foresee and had no reason to foresee
such a result.

Article 9

A declaration of avoidance of the contract is effective only if
made by notice to the other party.

Article 10

Unless otherwise expressly provided in this Convention, if any
notice, request or other communication is given by a party in
accordance with this Convention and by means appropriate in
the circumstances, a delay or error in the transmission of the
communication or its failure to arrive does not deprive that
party of the right to rely on the communication.

Article 11

(1) A contract of sale need not be concluded in or evidenced
by writing and is not subject to any other requirements as to
form. It may be proved by any means including witnesses.

(2) Paragraph (1) of this article does not apply to a contract
of sale where any party has his place of business in a Contract
ing State which has made a declaration under article (X) of this
Convention.*

Article 12

If, in accordance with the provisions of this Convention, one
party is entitled to require performance of any obligation by the
other party, a court is not bound to enter a judgement for speci
fic performance unless the court could do so under its own law
in respect of similar contracts of sale not governed by this
Convention.

Article 13

In the interpretation and application of the provisions of this
Convention, regard is to be had to its international character
and to the need to promote uniformity.

• Article (X)
A Contracting State whose legislation requires a contract of

sale to be concluded in or evidenced by writing ~ay. at the time
of signature, ratification or accession, make a declaration to the
effect that article 11, paragraph (1), shall not apply to any sale
involving a party having his place of business in a State which
has made such a declaration.

CHAPTER Ill. OBLIGATIONS OF THE SELLER

Article 14

The seller must deliver the goods, hand over any documents
relating thereto and transfer the property in the goods, as re
quired by the contract and this Convention.

Section I. Delivery of the goods and handing
over of documents

Article 15
If the seller is not bound to deliver the goods at any other

particular place, his obligation to deliver consists:
(0) If the contract of sale involves carriage of the goods

in handing the goods over to the first carrier for transmission to
the buyer;

(b) If, in cases not within the preceding subparagraph, the
contract relates to specific goods, or unidentified goods to be
drawn from a specific stock or to be manufactured or produced,
and at the time of the conclusion of the contract the parties
knew that the goods were at, or were to be manufactured or
produced at, a particular place-in placing the goods at the
buyer's disposal at .that place;

(c) In other cases - in placing the goods at the buyer's dis
posal at the place where the seller had his place of business at
the time of the conclusion of the contract.

Article 16

(1) If the seller is bound to hand the goods over to a carrier
and if the goods are not clearly marked with an address or are
not otherwise identified to the contract, the seller must send the
buyer a notice of the consignment which specifies the goods.

(2) If the seller is bound to arrange for carriage of the goods,
he must make such contracts as are necessary for the carriage to
the place fixed by means of transportation which are appropriate
in the circumstances and according to the usual terms for such
transportation.

(3) If the seller is not bound to effect insurance in respect of
the carriage of the goods, he must provide the buyer, at his re
quest, with all available information necessary to enable him to
effect such insurance.

Article 17

The seller must deliver the goods:
(0) If a date is fixed by or determinable from the contract,

on that date; or
(b) If a period of time is fixed by or determinable from the

contract, at any time within that period unless circumstances in
dicate that the buyer is to choose a date; or

(c) In any other case, within a reasonable time after the con
clusion of the contract.

Article 18

If the seller is bound to hand over documents relating to the
goods, he must hand them over at the time and place and in
the form required by the contract.

Section II. Conformity of the goods and
third party claims

Article 19

(1) The seller must deliver goods which are of the quantity,
quality and description required by the contract and which are
contained or packaged in the manner required by the contract.
Except where otherwise agreed, the goods do not conform with
the contract unless they:

(0) Are fit for the purposes for which goods of the same
description would ordinarily be used;

(b) Are fit for any particular purpose expressly or impliedly
made known to the seller at the time of the conclusion of the
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contract, except where the circumstances show that the buyer
did not rely, or that it was unreasonable for him to rely, on the
seller's skill and judgement;

(c) Possess the qualities of goods which the seller has held
out to the buyer as a sample or model;

(cl) Are contained or packaged in the manner usual for such
goods.

(2) The seller is not liable under subparagraphs (a) to (cl) of
paragraph (1) of this article for any non-conformity of the goods
if at the time of the conclusion of the contract the buyer knew
or could not have been unaware of such non-conformity.

Article 20

(1) The seller is liable in accordance with the contract and
this Convention for any lack of conformity which exists at the
time when the risk passes to the buyer, even though the lack of
conformity becomes apparent only after that time.

(2) The seller is also liable for any lack of conformity which
occurs after the time indicated in paragraph (1) of this article
and which is due to a breach of any of his obligations, including
a breach of any express guarantee that the goods will remain fit
for their ordinary purpose or for some particular purpose, or
that they will retain specified qualities or characteristics for a
specific period.

Article 21
If the seller has delivered goods before the date for delivery,

he may, up to that date, deliver any missing part or make up any
deficiency in the quantity of the goods delivered, or deliver goods
in replacement of any non-conforming goods delivered or remedy
any lack of conformity in the goods delivered, provided that the
exercise of this right does not cause the buyer unreasonable in
convenience or unreasonable expense. The buyer retains any
right to claim damages as provided for in this Convention.

Article 22

(1) Tb~ buyer must examine the goods, or cause them to be
examined, within as short a period as is practicable in the
circumstances.

(2) If the contract involves carriage of the goods, examina
tion may be deferred until after the goods have arrived at their
destination.

(3) If the goods are redispatched by the buyer without a rea
sonable opportunity for examination by him and at the time of
the conclusion of the contract the seller knew or ought to have
known of the possibility of such redispatch, examination may
be deferred until after the goods have arrived at the new
destination.

Article 23

(1) The buyer loses the right to rely on a lack of conformity
of the goods if he does not give notice to the seller specifying
the nature of the lack of conformity within a reasonable time
after he has discovered it or ought to have discovered it.

(2) In any event, the buyer loses the right to rely on a lack
of conformity of the goods if he does not give the seller notice
thereof at the latest within a period of two years from the date
on which the goods were actually handed over to the buyer,
unless such time-limit is inconsistent with a contractual period
of guarantee.

Article 24

The seller is not entitled to rely on the provisions of articles
22 and 23 if the lack of conformity relates to facts of which he
knew or could not have been unaware and which he did not
disclose to the buyer.

Article 25

(1) The seller must deliver goods which are free from any
right or claim of a third party, other than one based on indus-

trial or intellectual property, unless the buyer agreed to take the
goods subject to that right or claim.

(2) The buyer does not have the right to rely on the pro
visions of this article if he does not give notice to the seller
specifying the nature of the right or claim of the third party
within a reasonable time after he became aware or ought to
have become aware of the right of claim.

Article 26

(1) The seller must deliver goods which are free from any
right or claim of a third party based on industrial or intellectual
property, of which at the time of the conclusion of the contract
the seller knew or could not have been unaware, provided that
that right or claim is based on industrial or intellectual property.

(a) Under the law of the State where the goods will be resold
or otherwise used if it was contemplated by the parties at the
time of the conclusion of the contract that the goods would be
resold or otherwise used in that State; or

(b) In any other case under the law of the State where the
buyer has his place of business. .

(2) The obligation of the seller under paragraph (1) of this
article does not extend to cases where:

(a) At the time of the conclusion of the contract the buyer
knew or could not have been unaware of the right or claim; or

(b) The right or claim results from the seller's compliance
with technical drawings, designs, formulae or other such specifi
cations furnished by the buyer.

(3) The buyer does not have the right to rely on the pro
visions of this article if he does not give notice to the seller
specifying the nature of the right or claim of the third party
within a reasonable time after he became aware or ought to have
become aware of the right or claim.

Section Ill. Remedies for breach of contract
by the seller

Article 27

(1) If the seller fails to perform any of his obligations under
the contract and this Convention, the buyer may:

(a) Exercise the rights provided in articles 28 to 34;
(b) Claim damages as provided in articles 56 to 59.
(2) The buyer is not deprived of any right he may have to

claim damages by exercising his right to other remedies.
(3) No period of grace may be granted to the seller by a

court or arbitral tribunal when the buyer resorts to a remedy for
breach of contract.

Article 28

(1) The buyer may require performance by the seller of his
obligations unless the buyer has resorted to a remedy which is
inconsistent with such requirement.

(2) If the goods do not conform with the contract, the buyer
may require delivery of substitute goods only if the lack of con
formity constitutes a fundamental breach and a request for sub
stitute goods is made either in conjunction with notice given
under article 23 or within a reasonable time thereafter.

Article 29

(1) The buyer may fix an additional period of time of rea
sonable length for performance by the seller of his obligations.

(2) Unless the buyer has received notice from the seller that
he will not perform within the period so fixed, the buyer may
not, during that period, resort to any remedy for breach of con
tract. However, the buyer is not deprived thereby of any right
he may have to claim damages for delay in the performance.

Article 30

(1) Unless the buyer has declared the contract avoided in
accordance with article 31, the seller may, even after the date
for delivery, remedy at his own expense any failure to perform
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his obligations, if he can do so without such delay as will amount
to a fundamental breach of contract and without causing the
buyer unreasonable inconvenience or uncertainty of reimburse.
ment by the seller of expenses advanced by the buyer. The buyer
retains any right to claim damages as provided for in this
Convention.

(2) If the seller requests the buyer to make known whether
he will accept performance and the buyer does not comply with
the request within a reasonable time, the seller I11ay perform
within the time indicated in his request. The buyer may not,
during that period of time, resort to any remedy which is incon
sistent with performance by the seller.

(3) A notice by the seller that he will perform within a spec
ified period of time is assumed to' include a request, under para
graph (2) of this article, that the buyer make known his decision.

(4) A request or notice by the seller under paragraphs (2)
and (3) of this article is not effective unless received by the
buyer.

Article 31

(1) The buyer may declare the contract avoided:
(a) If the failure by the seller to perform any of his obliga

tions under the contract and this Convention amounts to a fun
damental breach of contract; or

(b) If the seller has not delivered the goods within the addi
tional period of time fixed by the buyer in accordance with
paragraph (1) of article 29 or has declared that he will not
deliver within the period so fixed.

(2) However, in cases where the seller has made delivery,
the buyer loses his right to declare the contract avoided unless
he has done so within a reasonable time:

(a) In respect of late delivery, after he has become aware
that delivery has been made; or

(b) In respect of any breach other than late delivery, after
he knew or ought to have known of such breach, or after the
expiration of any additional period of time fixed by the buyer
in accordance with paragraph (1) of article 29, or after the
seller has declared that he will not perform his obligations within
such an additional period.

Article 32

If the goods do not conform with the contract and whether or
not the price has already been paid, the buyer may declare the
price to be reduced in the same proportion as the value that the
goods actually delivered would have had at the time of the con
clusion of the contract bears to the value that conforming goods
would have had at that time. However, if the seller remedies any
failure to perform his obligations in accordance with article 30
or if he is not allowed by the buyer to remedy that failure in
accordance with that article, the buyer's declaration of reduc
tion of the price is of no effect.

Article 33

(1) If the seller delivers only a part of the goods or if only
a part of the goods delivered is in conformity with the contract,
the provisions of articles 28 to 32 apply in respect of the part
which is missing or which does not conform.

(2) The buyer may declare the contract avoided in its en
tirety only if the failure to make delivery completely or in con
formity with the contract amounts to a fundamental breach of
the contract.

Article 34

(1) If the seller delivers the goods before the date fixed, the
buyer may take delivery or refuse to take delivery.

(2) If the seller delivers a quantity of goods greater than that
provided for in the contract, the buyer may take delivery or re
fuse to take delivery of the excess quantity. If the buyer takes
delivery of all or part of the excess quantity, he must pay for it
at the contract rate.

CHAPTER IV. OBLIGATIONS OF THE BUYER

Article 35

The buyer must pay the price for the goods and take delivery
of them as required by the contract and this Convention.

Section I. Payment of the price

Article 36

The buyer's obligation to pay the price includes taking such
steps and complying with such formalitie" as may be required
under the contract or any relevant laws and regulations to
enable payment to be made.

Article 37*

If a contract has been validly concluded but does not state
the price or expressly or impliedly make provision for the
determination of the price of the goods, the' buyer must pay the
price generally charged by the seller at the time of the con
clusion of the contract. If no such price is ascertainable, the
buyer must pay the price generally prevailing at the aforesaid
time for such goods sold under comparable circumstances.

Article 38

If the price is fixed according to the weight of the goods. in
case of doubt it is to be determined by the net weight.

Article 39

(1) If the buyer is not bound to pay the price at any other
particular place, he must pay it to the seller:

(a) At the seller's place of business; or
(b) If the payment is to be made against the handing over

of the goods or of documents, at the place where the handing
over takes place.

(2) The seller must bear any increase in the expenses inci
dental to payment which is caused by a change in the place of
business of the seller subsequent to the conclusion of the
contract.

Article 40

(1) The buyer must pay the price when the seller places
either the goods or documents controlling their disposition at
the buyer's disposal in accordance with the contract and this
Convention. The seller may make such payment a condition for
handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller
may dispatch the goods on terms whereby the goods, or docu
ments controlling their disposition, will not be handed over to
the buyer except against payment of the price.

(3) The buyer is not bound to pay the price until he has had
an opportunity to examine the goods, unless the procedures for
delivery or payment agreed upon by the parties are inconsistent
with his having such an opportunity.

Article 41

The buyer must pay the price on the date fixed by or deter
minable from the contract and this Convention without the need
for any request or other formality on the part of the seller.

Section 11. Taking delivery

Article 42

The buyer's obligation to take delivery consists:
(a) In doing all the acts which could reasonably be expected

* Ghana, the Philippines and the Union of Soviet Socialist
Republics expressed formal reservations to this article.



Part One. Tenth session (1977) 19

of him in order to enable the seller to make delivery; and
(b) In taking over the goods.

Section Ill. Remedies for breach of contract by the buyer

Article 43

(1) If the buyer fails to perform any of his obligations
under the contract and this Convention, the seller may:

(a) Exercise the rights provided in articles 44 to 47;
(b) Claim damages as provided in articles 56 to 59.
(2) The seller is not deprived of any right he may have to

claim damages by exercising his right to other remedies.
(3) No period of grace may be granted to the buyer by a

court or arbitral tribunal when the seller resorts to a remedy
for breach of contract.

Article 44

The seller may require the buyer to pay the price, take deliv
ery or perform his other obligations, unless the seller has resorted
to a remedy which is inconsistent with such requirement.

Article 45

(1) The seller may fix an additional period of time of rea
sonable length for performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer
that he will not perform within the period so fixed, the seller
may not, during that period, resort to any remedy for breach of
contract. However, the seller is not deprived thereby of any right
he may have to claim damages for delay in the performance.

Article 46

(1) The seller may declare the contract avoided:
(a) If the failure by the buyer to perform any of his obliga

tions under the contract and this Convention amounts to a
fundamental breach of contract; or

(b) If the buyer has not, within the additional period of
time fixed by the seller in accordance with paragraph (1) of
article 45, performed his obligation to pay the price or taken
delivery of the goods, or if he has declared that he will not
do so within the period so fixed.

(2) However, in cases where the buyer has paid the price,
the seller loses his right to declare the contract avoided if he
has not done so:

(a) In respect of late performance by the buyer, before the
seller has become aware that performance has been rendered; or

(b) In respect of any br!lach other than late performance,
within a reasonable time after he knew or ought to have known
of such breach, or within a reasonable time after the expiration
of any additional period of time fixed by the seller in accordance
with paragraph (1) of article 45 or the declaration by the buyer
that he will not perform his obligations within such an additional
period.

Article 47

( 1) If under the contract the buyer is to specify the form,
measurement or other features of the goods and he fails to
make such specification either on the date agreed upon or within
a reasonable time after receipt of a request from the seller, the
seller may, without prejudice to any other rights he may have,
make the specification himself in accordance with any require
ment of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must
inforin the buyer of the details thereof and must fix a
reasonable time within which the buyer may make a different
specification. If the buyer fails to do so after receipt of such a
communication, the specification made by the seller is binding.

CHAPTER V. PROVISIONS COMMON TO THE OBLIGATIONS OF
THE SELLER AND OF THE BUYER

Section I. Anticipatory breach and instalment contracts

Article 48

(1) A party may suspend the,performance of his obligations
if it is reasonable to do so because, after the conclusion of the
contract, a serious deterioration in the ability to perform or in
the creditworthiness of the other party or his conduct in pre
paring to perform or in actually performing the contract gives
good grounds to conclude that the other party will not perform
a substantial part of his obligations.

(2) If the seller has already dispatched the goods before the
grounds described in paragraph (1) of this article become
evident, he may prevent the handing over of the goods to the
buyer even though the buyer holds a document which entitles
him to obtain them. This paragraph relates only to the rights
in the goods as between the buyer and the seller.

(3) A party suspending performance, whether before or after
dispatch of the goods, must immediately give notice to the
other party thereof and must continue with performance if
the other party provides adequate assurance of his performance.

Article 49

If prior to the date for performance of the contract it is clear
that one of the parties will commit a fundamental breach, the
other party may declare the contract avoided.

Article 50

(1) In the case of a contract for delivery of goods by instal
ments, if the failure of one party to perform any of his obliga
tions in respect of any instalment constitutes a fundamental
breach with respect to that instalment, the other party may
declare the contract avoided with respect to that instalment.

(2) If one party's failure to perform any of his obligations
in respect of any instalment gives the other party good grounds
to conclude that a fundamental breach will occur with respect
to future instalments, he may declare the contract avoided for
the future, provided that he does so within a reasonable time.

(3) A buyer, avoiding the contract in respect of any delivery,
may, at the same time, declare the contract avoided in respect
of deliveries already made or of future deliveries if, by reason
of their interdependence, those deliveries could not be used for
the purpose contemplated by the parties at the time of the
conclusion of the contract.

Section 11. Exemptions

Article 51

(1) A party is not liable for a failure to perform any of his
obligations if he proves that the failure was due to an imped
iment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time
of the conclusion of the contract or to have avoided it or its
consequences.

(2) If the party's failure is due to the failure by a third
person whom he has engaged to perform the whole or a part
of the contract, that party is exempt from liability only if he
is exempt under paragraph (1) of this article and if the person
whom he has engaged would be so exempt if the provisions of
that paragraph were applied to him.

(3) The exemption provided by this article has effect only
for the period during which the impediment exists.

(4) The party who fails to perform must give notice to the
other party of the impediment and its effect on his ability to
perform. If the notice is not received within a reasonable time
after the party who fails to perform knew or ought to have
known of the impediment, he is liable for damages resulting
from such non-receipt.
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(5) Nothing in this article prevents either party from exer
clsmg any right other than to claim damages under this
Convention.

Section Ill. Effects of avoidance

Article 52

(1) Avoidance of the contract releases both parties from
their obligations thereunder, subject to any damages which may
be due. Avoidance does not affect any provisions of the contract
for the settlement of disputes or any other provisions of the
contract governing the respective rights and obligations of the
parties consequent upon the avoidance of the contract.

(2) If one party has performed the contract either wholly or
in part, he may claim from the other party restitution of what
ever he has supplied or paid under the contract. If both parties
are bound to make restitution, they must do so concurrently.

Article 53

(1) The buyer loses his right to declare the contract avoided
or to require the seller to deliver substitute goods if it is impossi
ble for him to make restitution of the goods substantially in the
condition in which he received them.

(2) Paragraph (1) of this article does not apply:
(a) If the impossibility of making restitution of the goods

or of making restitution of the goods substantially in the con·
dition in which he received them is not due to an act or omis
sion of the buyer; or

(b) If the goods or part of the goods have perished or
deteriorated as a result of the examination provided for in
article 22; or

(c) If the goods or part of the goods have been sold in the
normal course of business or have been consumed or trans
formed by the buyer in the course of normal use before he
discovered the lack of conformity or ought to have discovered it.

Article 54

The buyer who has lost the right to declare the contract
avoided or to require the seller to deliver substitute goods in
accordance with article 53 retains all other remedies.

Article 55

(1) If the seller is bound to refund the price, he must also
pay interest thereon from the date on which the price was paid.

(2) The buyer must account to the seller for all benefits
which he has derived from the goods or part of them:

(a) If he must make restitution of the goods or part of
them; or

(b) If it is impossible for him to make restitution of all or
part of the goods or to make restitution of all or part of the
goods substantially in the condition in which he received them,
bu.t he has nevertheless declared the contract avoided or required
the seller to deliver substitute goods.

Section IV. Damages

Article 56

Damages for breach of contract by one party consist of a sum
equal to the loss, including loss of profit, suffered by the other
party as a consequence of the breach. Such damages may not
exceed the loss which the party in breach foresaw or ought to
have foreseen at the time of the conclusion of the contract, in
the light of the facts and matters which he then knew or ought
to have known, as a possible consequence of the breach of
contract.

Article 57

If the contract is avoided and if, in a reasonable manner and
within a reasonable time after avoidance, the buyer has bought
goods in replacement or the seller has resold the goods, the

party claiming. damages may recover the difference between the
contract price and the price in the substitute transaction and any
further damages recoverable under the provisions of article 56.

Article 58

(1) If the contract is avoided and there is a current price for
the goods, the party claiming damages may, if he has not made
a purchase or resale under article 57, recover the difference
between the price fixed by the contract and the current price at
the time he first had the right to declare the contract avoided
and any further damages recoverable under tbe provisions of
article 56.

(2) For the purposes of paragraph (1) of this article, the
current price is the price prevailing at the place where delivery
of the goods should have been made or, if there is no current
price at tbat place, the price at another place which serves as a
reasonable substitute, making due allowance for differences in
the cost of transporting the goods.

Article 59

The party who relies on a breach of contract must take such
measures as are reasonable in the circumstances to mitigate the
loss, including loss. of profit, resulting from the breach. If he
fails to take such measures, the party in breach may claim a
reduction in the damages in the amount which should have
been mitigated.

Section V. Preservation of the goods

Article 60

If the buyer is in delay in taking delivery of the goods and
the seller is either in possession of the goods or otherwise able
to control their disposition, the seller must take such steps as
are reasonable in the circumstances to preserve them. He may
retain them until he has been reimbursed his reasonable ex
penses by the buyer.

Article 61

(1) If the goods have been received by the buyer and he
intends to reject them, he must take such steps as are reasonable
in the circumstances to preserve them. He may retain them
until he has been reimbursed his reasonable expenses by the
seller.

(2) If goods dispatched to the buyer have been placed at his
disposal at their destination and he exercises the right to reject
them, he must take possession of them on behalf of the seller,
provided that he can do so without payment of the price and
without unreasonable inconvenience or unreasonable expense.
This provision does not apply if the seller or a person authorized
to take charge of the goods on his behalf is present at the
destination.

Article 62

The party who is bound to take steps to preserve the goods
may deposit them in a warehouse of a third person at the
expense of the other party provided that the expense incurred
is not unreasonable.

Article 63

(1) The party who is bound to preserve the goods in accor
dance with articles 60 or 61 may sell them by any appropriate
means if there has been an unreasonable delay by the other
party in taking possession of the goods or in taking them back
or in paying the cost of preservation, provided that notice of
the intention to sell has been given to the other party.

(2) If the goods are subject to loss or rapid deterioration or
their preservation would involve unreasonable expense, the party
who is bound to preserve the goods in accordance with ar:ticles
60 or 61 must take reasonable measures to sell them. To the
extent possible he must give notice to the other party of his
intention to sell.
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(3) The party selling the goods has the right to retain out
of the proceeds of sale an amount ~qual to the reasonable
expenses of preserving the goods and of selling them. He must
account to the otMr party for the balance.

CHAPTER VI. PASSING OF RISK

Article 64

Loss or damage to the goods after the risk has passed to the
buyer does not discharge him from his obligation to pay the
price, unless the loss or damage is due to an act or omission
of the seller.

Article 65

(1) If the contract of sale involves carriage of the goods
and the seller is not required to hand them over at a particular
destination, the risk passes to the buyer when the goods are
handed over to the first carrier for transmission to the buyer.
If the seller is required to hand the goods over to a carrier at a
particular place other than the destination, the risk does not
pass to the buyer until the goods are handed over to the carrier
at that place. The fact that the seller is authorized to retain
documents controlling the disposition of the goods does not
affect the passage of risk.

(2) Nevertheless, if the goods are not clearly marked with
an address or otherwise identified to the contract, the risk does
not pass to the buyer until the seller sends the buyer a notice
of the consignment which specifies the goods.

Article 66

The risk in respect of goods sold in transit is assumed by the
buyer from the time the goods were handed over to the carrier
who issued the documents controlling their disposition. How
ever, if at the time of the conclusion of the contract the seller
knew or ought to have known that the goods had been lost or
damaged and he has not disclosed such fact to the buyer, such
loss or damage is at the risk of the seller.

Article 67

(1) In cases not covered by articles 65 and 66 the risk
passes to the buyer when the goods are taken over by him or, if
he does not do so in due time, from the time when the goods
are placed at his disposal and he commits a breach of contract
by failing to take delivery.

(2) If, however, the buyer is required to take over the
goods at a place other than any place of business of the seller,
the risk passes when delivery is due and the buyer is aware of
the fact that the goods are placed at his disposal at that place.

(3) If the contract relates to a sale of goods not then
identified, the goods are deemed not to be placed at the disposal
of the buyer until they have been clearly identified to the
contract.

Article 68

lithe seller has committed a fundamental breach of contract,
the provisions of articles 65, 66 and 67 do not impair the
remedies available to the buyer on account of such breach.

D. General conditions of sale and standard contracts

36. The Commission, at its 185th meeting on 17
June 1977,11 considered paragraphs 4 to 8 of the report
of Committee of the Whole 11 (annex 11 to the present
report) and, on the recommendation of the Committee,
adopted the following decision:

11 A summary record of this meeting is contained in AI
CN.9/SR.185.

The United Nations Commission on International
Trade Law

Decides to postpone work on "general" general
conditions and to review the matter when it considers,
at its eleventh session, the proposals of the Secretary
General for its long-term programme of work.

CliAPTER Ill. INTERNATIONAL PAYMENTS

A. Security interests12

37. The Commission, at its 185th meeting, on 17
June 1977, considered paragraphs 9 to 16 of the report
of Committee of the Whole 11 (annex 11 to the present
report) and, on the recommendation of the Committee,
adopted the following decision:

The United Nations Commission on International
Trade Law

Requests the Secretary-General:
(a) To submit to the Commission at its twelfth

session a further report on the feasibility of uniform
rules on security interests and on their possible con
tent, taking into account the comments and sugges
tions made in the Commission;

(b) To carry out further work on the subject in
consultation with interested international organiza
tions and banking and trade institutions, and in par
ticular to ascertain the practical need and relevance
of an international security interest for international
trade.

B. Contract guarantees13

38. The Commission considered paragraphs 18 to
21 of the report of Committee of the Whole 11 (annex 11
to the present report) and, on the recommendation of
the Committee, decided to review the item of contract
guarantees at its eleventh session when the work of the
International Chamber of Commerce on contract guar
antees will have been concluded.

CHAPTER IV. INTERNATIONAL COMMERCIAL
ARBITRATION

Recommendations of the Asian-African Legal
Consultative Committee14

39. The Commission, at its 185th meeting on 17
June 1977, considered paragraphs 27 to 37 of the report
of Committee of the Whole 11 (annex 11 to the present
report) and, on the recommendations of the Committee,
adopted the following decision:

The United Nations Commission on International
Trade Law,

Having noted the recommendation of the Asian
African Legal Consultative Committee taken at its
seventeenth session at Kuala Lumpur, on 5 July

12 The Commission considered this subject at its 185th meeting
on 17 June 1977; a summary record of this meeting is contained
in A/CN.9/SR.18S.

13 Idem.
14 The Commission considered this subject at its 185th meet

ing on 17 June 1977; a summary record of this meeting is con
tained in A/CN.9/SR.18S.
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1976, set forth in the note by the Secretary-General
(A/CN.9/127)* and the note by the Secretariat
commenting on that recommendation (A/CN.9/127,
Add.I),

Recalling that the Commission, at its sixth session,
recommended that the General Assembly should in
vite the States which have not ratified or acceded to
the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 to consider the
possibility of adhering thereto, and that the General
Assembly, by resolution 3108 (XXVIII) of 12 De
cember 1973, made a recommendation to that effect,

Recalling also that the General Assembly, by reso
lution 31/98 of 15 December 1976 on the Arbitration
Rules of the United Nations Commission on Inter
national Trade Law, recommended the use of the
UNCITRAL Arbitration Rules in the settlement of
disputes arising in the context of international com
mercial relations, particularly by reference to such
Arbitration Rules in commercial contracts,

1. Welcomes the recommendation of the Asian
Mrican Legal Consultative Committee that the States
of the Asian-African region which have not ratified or
acceded to the 1958 Convention on the Recognition
and Enforcement of Foreign Arbitral Awards con
sider the possibility of ratification or accession to that
Convention;

2. Expresses its appreciation to the Asian-African
Legal Consultative Committee for recommending that
the UNCITRAL Arbitration Rules should be used in
the settlement of disputes arising in the context of
international commercial relations;

3. Expresses the view that the matters brought to
the attention of the Commission by the Asian-African
Legal Consultative Committee deserve thorough
study and consideration, taking into account all of
their aspects and implications;

4. Requests the Secretary-General to prepare, in
consultation with the Asian-African Consultative
Legal Committee, studies on these matters, taking into
account the discussions and views expressed in the
Commission and seeking, where necessary, informa
tion from Governments and interested international
organizations and arbitration centres, including the
International Council for Commercial Arbitration, and
to submit such studies if possible at the eleventh
session of the Commission.

CHAPTER V. LIABILITY FOR DAMAGE CAUSED BY
PRODUCTS INTENDED FOR OR INVOLVED IN INTERNA
TIONAL TRADE

40. The Commission considered paragraphs 38 to
46 of the report of Committee of the Whole II (annex
II of the present report).15

41. Two representatives disagreed with the recom
mendation of the Committee that the Commission
should not pursue work on the subject of products liabil
ity at this time and that the matter should be reviewed in
the context of the Commission's future programme of
work at a future session if one or more Member States

'" Reproduced in this volume, part two, Ill.
15 The Commission considered this subject at its 185th meet

ing on 17 June 1977; a summary record of this meeting is
contained in A/CN.9/SR.185.

of the Commission should take an initiative to that
effect. These representatives considered that work .on
this subject-matter should continue in view of its im
portance to developing countries which were important
consumers of manufactured products.

42. However, according to another view it was pref
erable to reconsider the matter in the context of the
Commission's new long-term programme of work. It
was pointed out that the recommendation of the Com
mittee expressly provided for the mattter to be reviewed
if one or more Member States took an initiative to that
effect. .

43. One representative stated that the subject of
products liability was more appropriately regulated on a
national, rather than an international, basis. The valuable
and informative report of the Secretary-General on
"liability for damage caused by products involved in
international trade" (A/CN.9/133)* could be used by
any country which wished to draft national legislation
dealing with the question of products liability.

Decision of the Commission
44. The Commission, at its 185th meeting on 17

June 1977, decided to adopt the recommendation of the
Committee that it not pursue work on the subject of
products liability at this time and that the matter be
reviewed in the context of its future programme of work
at a future session if one or more Member States of the
Commission should take an initiative to that effect.

CHAPTER VI. TRAINING AND ASSISTANCE IN THE
FIELD OF INTERNATIONAL TRADE LAW

Second UNCITRAL Symposium16

45. The Commission, at its 185th meeting on 17
June 1977, considered paragraphs 48 to 54 of the report
of Committee of the Whole II (annex II to the present
report) and,. on the recommendation of the Committee,
adopted the following decision:

The United Nations Commission on International
Trade Law,

Recalling the great importance attached by the
United Nations Commission on International Trade
Law to its programme of training and assistance in
the field of international trade law and the widespread
and consistent interest expressed by Governments,
especially those of developing countries, in the con
tinuation of that programme,

Recognizing that the principal feature of such pro
gramme of training and assistance in the field of inter
national trade law is the symposia on international
trade law which the Commission has organized, and
plans to organize, in connexion with its sessions,

Recalling further that the Commission has hitherto
attempted to finance such symposia by soliciting
voluntary contributions from Governments and other
sources,

Noting that the Second UNCITRAL Symposium
on International Trade Law which the Commission
had planned to hold in connexion with its tenth session
had to be cancelled for insufficiency of funds,

'" Reproduced in this volume, part two, IV.
l6ldem.
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Being convinced of the need to find alternative
means of financing the UNCITRAL symposia which
would place this activity on a more secure financial
footing,

1. Recommends to the General Assembly that it
should consider the possibility of providing for the
funding of the Commission's symposia on interna
tional trade law, in whole or in part, out of the regular
budget of the United Nations;

2. Decides:
(a) That, if sufficient funds are then available; the

second UNCITRAL Symposium on International
Trade Law shall be held in connexion with its twelfth
session;

(b) To consider, at its eleventh session, whether
the themes of the Symposium selected at its ninth
session, namely, "Transport and financing documents
used in international trade" and "UNCITRAL Ar
bitration Rules", should be retained;

3. Invites the Secretary-General to continue his
efforts to solicit funds from international organiza
tions and foundations and from private sources to
supplement such funds as may be provided under the
regular budget of the United Nations.

CHAPTER VII. FUTURE WORK

A. Dates and places of sessions of the Commission
and its Working Groups17

46. The Commission approved the following sched
uling of the sessions of its Working Groups:

(a) Working Group on the International Sale of
Goods: ninth session to be held at Geneva from 19 to
30 September 1977 and, if necessary, tenth session to
be held at New York from 3 to 13 January 1978.

(b) Working Group on International Negotiable
Instruments: fifth session to be held at New York from
18 to 29 July 1977 and the sixth session to be held at
Geneva from 3 to 13 January 1978.

47. The Commission decided to hold its eleventh
session in New York from 5 t023 June 1978 provided
that the Working Group on the International Sale of
Goods, at its ninth session in September 1977, com
pleted its work on the preparation of draft provisions on
the formation and validity of contracts for the inter
national sale of goods. However, it was generally con
sidered that if the Working Group did not complete its
task at its ninth session then the duration of the Com
mission's eleventh session should be less than three
weeks. The Commission requested the Secretary to re
duce in that event the length of the session and to inform
Member States thereof before 31 December 1977.

B. United Nations Conference of Plenipotentiaries
on the Carriage of Goods by Seal8

48. The representative of ,the Federal Republic of
Germany informed the Commission that the Permanent

17 The Commission considered this subject at its 184th and
186th meetings on 15 June and 17 June 1977, respectively;
summary records of these meetings are contained in A/CN.9/
SR.184 and A/CN.9/SR.186.

18 Idem.

Representative of his Government to the United Nations
had, by a letter dated 1 June 1977, conveyed to the
Secretary-General an invitation by his Government to
hold the United Nations Conference of Plenipotentiaries
on the Carriage of Goods by Sea in Hamburg in March
1978. His Government sincerely hoped that the United
Nations would be in a position to accept this invitation
which reflected his Government's deep commitment to
UNCITRAL's work in this field. His Government was
confident that these efforts would I;ulminate in the adop
tion at the Conference of a modem world-wide conven
tion on the carriage of goods by sea.

49. In connexion with the fact that the Conference
of Plenipotentiaries on the Carriage· of Goods by Sea
was to be held in March 1978, the question was raised
whether the Secretariat would be able to circulate all
documents in all languages in good time before the be
ginning of the Conference. In reply to this question, the
Secretary of the Commission stated that he would be
able to circulate all available comments and observations
of Governments and interested international organiza
tions, and an analysis thereof, by the end of 1977 or
earlier if possible.

50. The Commission took note of the invitation by
the Federal Republic of Germany.

51. The representative of the Philippines informed
the Commission of the interest which his Government
attached to the convening of a United Nations Confer
ence on the Carriage of Goods by Sea in his country.
However, his Government was not, at this time, in a
position to issue a formal invitation.

C. Agenda for the eleventh session of the Commissionl9

52. The Commission was agreed that at its eleventh
session the following items should be considered: the
draft provisions on the formation and validity of con
tracts for the international sale of goods if they should
be completed by the Working Group on the Interna
tional Sale of Goods in September 1977; the proposals
of the Secretary-General for the long-term programme
of work for the Commission; studies on aspects of com
mercial arbitration as set forth in the report of the
Committee of the Whole II; and such other matters
which the Secretary may wish to place before it.

D. Co-ordination of work20

53. The Commission heard a statement on this
matter by the Secretary-General of the International
Institute for the Unification of Private Law (UNI
DROIT), in which he recalled successive resolutions of
the General Assembly, particularly resolution 31/99 of
15 December 1976, calling for continued collaboration
between the Commission and other organizations which
were active in the field of the Commission's interest.

54. Although there had in the past been collabora
tion between the Commission and UNIDROIT, it was
not time to give more concrete form to such collabora
tion, particularly in view of the continued expansion of
the scope of work of the Commission. This was neces-

19 Idem.
20 The Commission considered this matter at its 186th meeting

on 17 June; a summary record of this meeting is contained
in A/CN.9/SR.186.



24 Yearbook of the United Nations Commission on Intemational Trade Law, 1977, Volume VDI

sary if only to avoid duplication and wastage of efforts
between organizations having similar long-term objec
tives. His organization particularly appreciated the role
which the Commission, as the most widely representative
body engaged in the work of unification of private law,
could play in this field. He would, therefore, propose the
setting up of a consultative group composed of the repre;,.
sentatives of the secretariats of the Commission, UNI
DROIT and possibly of the Hague Conference on
Private International Law, whose function would be to
promote and co-ordinate collaboration between these
bodies.

55. All representatives who spoke on the matter
paid tribute to the contribution by UNIDROIT to the
cause of unification of private law and more particularly
its contribution to the success of a number of the Com
mission's projects. They also welcomed UNIDROIT's
proposal for more effective collaboration between the
Commission's secretariat and those of UNIDROIT and
other appropriate organizations, and authorized the sec
retariat to enter into consultation with these bodies.

56. The Secretary of the Commission informed the
Commission that the secretariat was approaching various
interested bodies and organizations in various regions
of the world for the purpose of consultations in respect
of the future work programme of the Commission.

CHAPTER VIII. OTHER BUSINESS

A. General Assembly resolutions

57. The Commission took note of the following
General Assembly resolutions: 21

(a) Resolution 31/98 of 15 December 1976 on the
Arbitration Rules of the United Nations Commission
on International Trade Law;22

(b) Resolution 31/99 of 15 December 1976 on the
report of the United Nations Commission on Inter
national Trade Law;

(c) Resolution 31/100 of 15 December 1976 on a
United Nations Conference on the Carriage of Goods
by Sea;

(cl) Resolution 31/194 of 22 December 1976 on
the utilization of office accommodation and conference
facilities at the Donaupark Center in Vienna.

B. Partidpation at United Nations Conference of
Plenipotentiaries on the Carriage of Goods by Sea

58. The Commission took note of General Assem-
bly resolution 31/100 on the United Nations Confer
ence on the Carriage of Goods by Sea. The Commission
noted that in paragraph 4 (g) the General Assembly
requested the Secretary-General to invite the specialized
agencies, the International Atomic Energy Agency, as
well as interested organs of the United Nations and
interested regional intergovernmental organizations, to
be represented at the Conference by observers. The
Commission was of the view that the phrase "interested
regional intergovernmental organizations" in that para-

21 The Commission considered these resolutions at its 184th
meeting, on 15 June 1977; a summary record of this meeting is
contained in A/CN.9/SR.184.

22 See also paras. 22 to 25 of the report of Committee of
the Whole 11 (annex 11 to the present report).

graph excluded non-governmental organizations, such
as the International Chamber of Commerce, and that it
also seemed doubtful if it covered such intergovernmen
tal organizations as UNIDROIT and the Hague Confer
ence on Private International Law. The Commission
decided to draw the attention of the General Assembly
to the desirability of requesting the Secretary-General to
invite also interested governmental and non-govern
mental organizations, in particular those organizations
that had participated in the Commission's work on the
subject.

C. Possible transfer of the International Trade Law
Branch from New York to Vienna

59. With respect to General Assembly resolution
31/194, the Commission noted that the General Assem
bly, by that resolution, had authorized the Secretary
General to put into effect, among other things, the
proposal contained in paragraph 41 of his report on
the utilization of office accommodation and conference
facilities at the Donaupark Centre in Vienna (A/C.5/
31/34), which mentions the International Trade Law
Branch as one of the units to be considered for possible
transfer from New York to Vienna in 1979. In view of
the fact that the International Trade Law Branch func
tions as the secretariat of the Commission, the Com
mission held an exchange of views concerning the effect
of the proposed transfer on its work, and it was agreed
that the report on the work of its tenth session should
reflect the vie;.vs expressed by delegations.

60. Opinions were divided on the question whether
it was proper for the Commission to express its opinion
on the General Assembly resolution at issue.

61. According to one view, since the Secretary
General ha4 been authorized by the General Assembly
to put his proposal to transfer the Commission's secre
tariat to Vienna into effect, it was no longer open for
the Commission, as an organ of the General Assembly,
to seek to discuss the issue or to express views contrary
to the policy decisions embodied in the pertinent reso
lution. This was particularly so since that resolution
must be taken to embody the result of the deliberations 
of all Member States, including those represented by
representatives to the current session of the Commission.
Furthermore, at issue was an administrative and bud
getary matter, and it was outside the legal competence
of the Commission to interfere in such a matter.

62. According to another view, the Commission was
not precluded from expressing its views on the question.
The Commission's primary competence with respect to
matters relating to the unification and harmonization of
trade law had been recognized in its mandate. Since it
must be taken as given that both the General Assembly
and the Secretary-General were interested in the con
tinued success of the Commission's work, it was not
improper, but on the contrary justified, for the Com
mission, within its area of recognized competence, to
bring to the attention of the General Assembly and the
Secretary-General any factors which it felt might have
an adverse effect on its ability to carry out its mandate
effectively, even if such factors arose from a decision of
the Secretary-General which had been approved by the
General Assembly.

63. In the course of the discussions, two separate
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issues were identified with regard to the planned reloca
tion of the Commission's secretariat in Vienna: the effect
of that relocation, firstly on the Commission's work, and,
secondly, on the venue of the Commission's sessions.

64. As to the first issue, several representatives
expressed concern that the proposed transfer might
adversely affect the ability of the secretariat to function

. at the level of effectiveness and competence which the
Commission had come to expect of it. In this connexion,
it was observed that sound preparatory work in respect
of the technically complex areas with which the Com
mission was dealing was fundamental to the success of
any work in the unification of law and that the favourable
reception which had so far been accorded to the work of
the Commission reflected the thorough preparatory work
carried out by the secretariat. Accordingly, it was
considered essential that adequate research facilities be
readily accessible and be available in the working
languages of the Commission.

65. The representative of Austria, speaking in this
context, informed the Commission 'that his Government
was aware of the importance of research facilities to
the work of the Commission. The appropriate Austrian
authorities were actively exploring all possible means,
including financial, that would provide the Commission
and its secretariat with such facilities. Contacts had. been
established between representatives of the Austrian
Government and the Commission's secretariat to ascer
tain the latter's needs in this regard and these would con
tinue in the months ahead.

66. On the question of where the Commission would
hold its sessions in the event of a transfer of its secre
tariat to Vienna, most representatives who spoke on the
matter urged the retention of New York as one of the
regular meeting places. It was recalled in this connexion
that it had been the understanding when the Commission
was established that it would hold its sessions on a reg
ular basis alternately in New York and in Geneva. The
principle of rotation, it was urged, should be respected.

67. Many representatives expressed support for
holding the sessions alternately between New York and
Vienna, although the view was also advanced that the
sessions might rotate between New York, Vienna and
Geneva. There was, however, consensus that the Com
mission should not take an official stand on this question
at this time either because it would be premature to do
so since everything was based on a contingency - the
relocation to Vienna of the secretariat - which would
at any event not materialize until after the next session
or because the question involved certain complex and
delicate issues which required particular consideration.

68. The Commission concluded its consideration of
the question of venue without formal decisions but with
the understanding that the matter would again be con
sidered at its next session.

D. Report of the Secretary-General on current
activities of other international organizations

69. The Commission took note of the report of the
Secretary-General on this item (A/CN.9/I29 and
Add.I).*

* Reproduced in this volume, part two, VI.

ANNEX I

Report of Committee of the Whole I relating to the draft
Convention on the International Sale of Goods

I. INTRODUCTION

1. The Committee of the Whole I was established by the
Commission at its 180th meeting, on 23 May 1977. The
Committee met under the chairmanship of Mr. Gyula Eorsi
(Hungary) and held 32 meetings. At its 4th meeting, on 25
May 1977, the Committee elected Mr. lorge Barrera-Graf
(Mexico) as Rapporteur.

2. Under the terms of reference given to it by the Com
mission, the Committee was reguested- to consider the draft
Convention on the International Sale of Goods as adopted by
the Commission's Working Group on the International Sale
of Goods. The text of the draft Convention is set forth in
annex I to the report of the Working Group on the work of its
seventh session (A/CN.9/116).* A commentary on the articles
of the draft Convention may be found in annex 11 to that report.

3. In the course of its discussions, the Committee gave
consideration to the comments on the draft Convention sub.
mitted by Governments and international organizations. These
comments are set forth in A/CN.9/125 and Add.l to 3.** An
analysis of these comments, except those set forth in addenda
2 and 3, is contained in A/CN.9/126.**

4. A summary of the Committee's discussions in respect
of the articles of the draft Convention and its recommendations
to the Commission are set forth in paragraphs 13 to 561 of
this report. At the beginning of the summary of discussions on
each article, the text of that article as adopted by the Working
Group on the International Sale of Goods, is reproduced.

5. At its 3rd meeting, on 24 May 1977, the Committee
established a Drafting Group composed of the representatives
of Colombia, Czechoslovakia, France, Mexico, Nigeria, Singa
pore, the Union of Soviet Socialist Republics, the United King
dom of Great Britain and Northern Ireland and the United
States of America. The Drafting Group was requested to redraft
those articles of the draft Convention in respect of which
modifications of substance had been agreed upon in the Com
mittee, to consider drafting proposals submitted by Governments
and international organizations in their written comments and
in the course of the Committee's discussions and, generally, to
examine the text of the draft Convention from the point of view
of consistency of the terminology used and to ensure consistency
between language versions.

6. The Committee also established several ad hoc groups for
the purpose of reaching consensus or compromise on important
legal issues dealt with in the draft Convention.

7. The Committee did not have sufficient time to consider
the draft text proposed by the Drafting Group. It was noted
that the Committee had considered in detail each individual
article of the draft Convention and that the Drafting Group had
based its work on the decisions taken and the conclusions
reached in the Committee. The Committee therefore adopted
the text of the draft Convention as revised by the Drafting
Group with the changes described in paragraph 9 below.

8. The text of each article of the draft Convention, as
recommended by the Committee for approval by the Com
mission, is set forth after the summary of the discussions on
that article.

9. The Committee noted that the Drafting Group had placed
two portions of the text in square brackets in order to bring
them to the special attention of the Commitee:

(a) The Committee deleted, in paragraph (1) of article 23,
the words "[in the circumstances)" which appear within the
expression "after he has discovered it or ought [in the circum
stances] to have discovered it". In its original discussion the
Committee had requested the Drafting Group to consider includ·

* Yearbook ... 1976, part two, I.
** Reproduced in this volume, part two, I.
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ing this expression in the text. However, the Drafting Group
queried whether the expression should be included because,
although the length Qf the period clearly depended on the cir
cumstanCes of thClcase, the insertion of this expression in only
one article could lead to a contrary conclusion in other articles
of the draft Convention which did not use this expression in
relation to other time-limits imposed on the parties. The Com
mittee agreed with this reasoning.

(b) The Committee deleted the square brackets which the
Drafting Group had placed around article 25 (2). The Drafting
Group had taken this action in order to bring to the attention
of the Committee the question whether it wished to have
a provision on notice in article 25. The Committee decided to
have such a provision and accordingly removed the square
brackets. Two representatives indicated that they preferred to
retain the square brackets as they were opposed to the substance
of the provision.

10. The Committee also accepted the recommendation of
the Drafting Group to reverse the order of articles 48 and 49
and authorized the Secretary-General to renumber the articles
of the draft Convention.

11. The Committee recommends that the Commission
should request the Secretary-General: (a) to prepare, under his
own authority, a Commentary on the draft Convention; and
(b) to suggest titles for each article by inserting such titles in
the Commentary.

12. The Committee approved this report at its 32nd meet
ing, on 17 June 1977.

11. DELIBERATIONS AND DECISIONS

Draft Convention on the International Sale of Goods

PART I. SUBSTANTIVE PROVISIONS

Chapter I. Sphere of application

ARTICLE 1

13. The text of article 1, as adopted by the Working Group
on the International Sale of Goods, is as follows:

. "(I) This Convention applies to contracts of sale of goods
entered into by parties whose places of business are in differ
ent States:

"(a) When the States are Contracting States; or
"(b) When the rules of private international law lead to

the application of the law of a Contracting State.
"(2) The fact that the parties have their places of business

in different States is to be disregarded whenever this fact
does not appear either from the contract or from any dealings
between, or from information disclosed by, the parties at any
time before or at the conclusion of the contract."

Paragraph (1)

Basic criterion
14. The Committee considered a proposal that would narrow

the basic criterion for the application of the Convention by
requiring that the parties to a contract of sale, besides having
their places of business in different States, should also be of
different nationalities. The purpose of this proposal was to
ensure that, if buyer and seller were of the same nationality,
their national law would apply, even if the place of business of
the buyer was in a State other than the State in which the seller's
place of business was situated.

15. The Committee did not retain this proposal on the
grounds that the determination of nationality, particularly in
relation to corporations, was a complex issue over which
national laws differed. In addition, the nationality of the other
party may not be evident to each party at the time of contract
ing. Accordingly, the adoption of the nationality requirement
would greatly complicate the task of determining whether the
Convention applied and could thus lead to uncertainty.

Places of business

16. Two proposals were made in regard to the concept of
"places of business". Under one proposal, that concept shOUld
be replaced by the concept of "residence" since the test of
"places of business" of the parties could have considerable
disadvantages in practice. For example, if two enterprises having
their residence in the same country had places of business in
different countries the Convention would apply. After delibera
tion, the Committee decided not to retain the proposal on the
grounds that the test of "residence" would not simplify the
determination of whether the Convention applied and would,
in some cases, not be appropriate. The Committee also did not
retain a second proposal under which the relevant places of
business of the parties should be limited to their "main" places
of business. The Committee's views in this respect are set forth
under article 6 (a).&

Subparagraph (1) (a)

17. The Committee considered, but did not retain, a pro
posal that it should be sufficient for the Convention to apply
if one of the States in which the parties have their places of busi
ness was a Contracting State. The Committee noted that the
present text reflected the approach of article 3 of the Conven
tion on the Limitation Period in the International Sale of Goods,
hereinafter referred to as the "Convention on the Limitation
Period". and that the requirement that the States in which the
parties have their places of business be Contracting States was
preferable since it was based on the principle of reciprocity.

Subparagraph (1) (b)

18. Subparagraph (I) (b) provides that the Convention is
applicable if the rules of private international law of the forum
leads to the application of the law of a Contracting State and
that, in such a case, it is immaterial whether the place of busi
ness of one or both parties is in a Contracting State.

19. The Committee considered two proposals which were
addressed to this issue. Under the first proposal, subparagraph
(b) should be deleted; under the second proposal, the Convention
should be attracted only if the rules of private international law
of a Contracting State led to its application.

20. Neither of these proposals commanded sufficient support
in the Committee to be retained and the Committee recommends
therefore to the Commission that the present wording of sub
paragraph (b) should be adopted.

Paragraph (2)

21. The Committee approved paragraph (2) without change.

Proposed paragraph (3)

22. The Committee, in its deliberations on article 6, referred
to the Drafting Group the question whether article 6 (c) should
be relocated as article 1 (1) (c).

Decision

23. The Committee accordingly recommends that the Com.
mission should adopt the following text:

"Article 1

"( 1) This Convention applies to contracts of sale of goods
entered into by parties whose places of business are in dif
ferent States:

"(a) When the States are Contracting States; or
"(b) When the rules of private international law lead to

the application of the law of a Contracting State.

& Article 6 (a) provides that "if a party to a contract of sale of
goods has more than one place of business, the place of busi
ness is that which has the closest relationship to the contract and
its performance, having regard to the circumstances known to
or contemplated by the parties at the time of the conclusion of
the contract;".
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"(2) The fact that the parties have their places of busi.
ness in different States is to be disregarded whenever this fact
does not appear either from the contract or from any deal
ings between, or from information disclosed by, the parties at
any time before or at the conclusion of the contract.

"(3) Neither the nationality of the parties nor the civil
or commercial character of the parties or of the contract is
to be taken into consideration,"

ARTICLE 2

24. The text of article 2, as adopted by the Working Group
on the International Sale ·of Goods, is as follows:

"This Convention does not apply to sales:
"(a) Of goods bought for personal, family or household

use, unless the seller, at the time of the conclusion of the
contract, did not know and had no reason to know that the
goods were bought for any such use;

"(b) By auction;
"(c) On execution or otherwise by authority of law;
"(d) Of stocks, shares, investment securities, negotiable

instruments or money;
"(e) Of ships, vessels or aircraft;
"(f) Of electricity,"

Subpilragraph (a)

Exclusion of consumer sales

25. The Committee was agreed that consumer sales should
be excluded from the scope of the Convention on the ground
that such transactions were, in a number of countries, subject
to special laws and regulations designed to protect consumers.
Such an exclusion would not significantly limit the scope of ap
plication since consumer sales would only in relatively few
cases qualify as an international sale within the meaning of the
Convention.

26. The Committee considered a proposal that would delete
the words "unless the seller, at the time of the conclusion of the
contract, did not know and ·had no reason to know that the goods
were bought for any such use". The proposal was based on the
ground that these words, which do not appear in the corre·
sponding provision (article 4 (a» of the Convention on the
Limitation Period, introduced a subjective element in that it
depended on the subjective view of the seller whether or not the
sale was a consumer sale and, consequently, whether or not the
Convention would apply.

27. The Committee was of the view that the knowledge of
the seller that the contract of sale was one falling within the
scope of the Convention was important. In the framework of
the Convention on the Limitation Period, the parties had ample
time and opportunity to establish whether the sale was a con
sumer sale or a commercial sale and, accordingly, to determine
whether the limitation of legal proceedings and the prescription
of the parties' rights against each other would, or would not, be
governed by that Convention. The Committee therefore con
cluded that the present wording of subparagraph (a) should be
retained.

Exclusion of sales by auction, on execution or otherwise by
authority of law, and of stocks, shares, investment securities,
negotiable instruments or money

28. There were no proposals made to amend or delete any
of the provisions of subparagraphs (b), (c) or (d) and the Com
mittee recommends that these subparagraphs should be retained
in their present wording.

Exclusion of sales of ships, vessels or aircraft

29. Opinions were divided on the question whether the sale
of ships, vessels and aircraft should, as under the present text,
be excluded from the scope of application of the Convention.

30. Under one view, these sales should fall within the scope
of the Convention because:

(a) The ground invoked for exclusion of these sales, namely,
that vessels and aircraft are subject to special registration re
quirements, was not convincing since these requirements had
little to do with the relations between buyer and seller. In this
connexion, it was noted that the sale of pleasure craft had, in
recent years, gained in importance on the international level and
could, from a legal point of view, be assimilated to the sale of
motor-vehicles which, though subject to registration, did fall
within the scope of the Convention;

(b) The sale of large vessels and aircraft was usually made
subject to special conditions of sale and would, under article 5,
to that extent be taken out of the Convention.

31. Under another view, the exclusion of sales of ships,
vessels and aircraft was justified on the ground that:

(a) In many legal systems, ships and aircraft, once registered,
are assimilated to immovables;

(b) Article 4 (e) of the Convention on the Limitation Period
excludes such sales from the scope of the Convention and a
proposal made at the Conference of Plenipotentiaries at which
that Convention was adopted to include such sales had been
rejected.

32. The Committee, after deliberation, concluded that the
issue could not be sOlved by a compromise text based on con
sensus. It therefore recommends that the Commission adopt the
present text of subparagraph (e).

Exclusion of sales of electricity

33. The Committee considered two proposals:
(a) That subparagraph (f) be deleted so that the sale of elec

tricity would be within the scope of the Convention; and
(b) To exclude from the scope of the Convention also the

sale of gas.
34. The Committee did not retain the proposal for deletion

of subparagraph (f). It noted that, in many legal systems, elec
tricity was not considered to be a corporeal movable and that,
consequently, the deletion of the subparagraph would not neces
sarily bring the sale of electricity within the Convention but
might, on the contrary, give rise to uncertainty.

35. The Committee also did not accept the proposal that the
sale of gas be assimilated to the sale of electricity and thus be
excluded from the scope of the Convention. It was noted that
since a considerable number of both simple and compound
bodies existed in either gaseous, liquid or solid state, the sale
of these goods would be excluded under the proposal or, at least,
present borderline cases. The Committee was of the view that
the drawing up of a list of all borderline cl\ses would be a
lengthy process and would be inadvisable. In ~ses where the
application of the Convention to the sale of gas wlls not desired,
the parties could, under article 5, vary the effect Of any of its
provisions. The Committee was therefore agreed to maintain the
present wording of subparagraph (f). \

Decision

36. The Committee concludes that no change of substance
is called for in respect of article 2. It therefore recommends that
the Commission should adopt the following text:

"A.rticle 2

"This Convention does not apply to sales:
"(a) Of goods bought for personal, family or household

use, unless the seller, at the time of the conclusion of the
contract, neither knew nor ought to have known that the
goods were bought for any such use;

"(b) By auction;
"(c) On execution or otherwise by authority of law;
"(d) Of stocks, shares, investment, securities, negotiable

instruments or money;
"(e) Of ships, vessels or aircraft;
"(f) Of electricity,"
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ARTICLE 3

37. The text of article 3, as adopted by the Working Group
on the International Sale of Goods, is '<is follows:

"(I) This Convention does not apply to contracts in which
the preponderant' part of the obligations of the seller consists
in the supply of labour or other services.

"(2) Contracts for the supply of goods to be manufac
tured or produced are to be considered sales unless the party
who orders the goods undertakes to supply a substantial part
of the materials necessary for such manufacture or pro
duction."
38. The Committee considered a proposal that article 3 be

deleted and then considered proposals relating to paragraph (2).

Deletion of provision

39. The proposal to delete article 3 was based on the ground
that the types of contract envisaged by the article fell outside
the sphere of the sale of goods and that the article was therefore
not appropriate in a Convention which regulated the obligations
of the buyer and the seller, There was, however, a considerable
body of opinion in favour of retaining article 3, particularly for
the reason that the provision was useful for determining whether
the Convention applied in borderline cases. It also provided a
useful guideline for the courts of a number of common law
countries which otherwise might assume that the Convention
would apply. After deliberation, the Committee decided not to
retain the proposal to delete article 3.

Paragraph (2)

40. The Committee, for the same reasons, did not retain a
proposal that paragraph (2) be deleted.

41. The Committee also considered a proposal under which
the words "a substantive part of the materials" were to be re
placed by the words "materials or any part of them", so that, if
any part of the materials were supplied by the buyer, the Con
vention would not apply. The proposal was based on the prem
ise that it would not be equitable to make the seller responsible
for conformity of the goods if some of the materials for the
production of those goods were supplied by the buyer. In op
position to this proposal it was pointed out that the text provided
.a useful guideline for a number of legal systems. It was also
noted that the provision followed article 6 (2) of the Convention
on the Limitation Period. After deliberation, the Committee de
cided to retain the original text.

Relationship of article 3 (2) to seller's responsibility for defects

42. The Committee considered a proposal to amend article
3 (2) to regulate the question of the seller's responsibility for the
goods in cases where the buyer has supplied less than a "sub
stantial part" of the materials. This proposal is discussed in para
graphs 179 to 184 of the report relating to article 19.

Decision

43. The Committee concludes that no change of substance
is called for in respect of article 3. It therefore recommends that
the Commission should adopt the following text:

"Article 3

"(I) This Convention does not apply to contracts in which
the preponderant part of the obligations of the seller consists
in the supply of labour or other services.

"(2) Contracts for the supply of goods to be manufactured
or produced are to be considered sales unless the party who
orders the goods undertakes to supply a substantial part of
the materials necessary for such manufacture or production."

ARTICLE 4

44. The text of article 4, as adopted by the Working Group
on the International Sale of Goods, is as follows:

"This Conv.ention also applies where it has been' chosen as
the law ofthe contract by the parties."

45. The Committee noted that article 4 was based on the
premise, accepted by most legal systems, that the parties to a
sales transaction were at liberty to choose the law applicable to
their contract, and that the article was designed to extend the
application of the Convention to contracts of sale in circum
stances not envisaged by article 1.

46. The discussions in the Committee revealed that the article
was not free from ambiguities and was thus open to divergent
interpretations. Whilst it was generally agreed that parties were
free to incorporate provisions of the Convention into their con
tract to the extent that these provisions did not conflict with the
applicable law, opinions differed greatly on the question as to
the extent to which and the circumstances in which parties could
choose the Convention as the law of the contract. Amongst the
issues that were raised in this context was that of the relationship
o.f article 4 to the prec~ding articles of the Convention, in par
tIcular whether the article could be interpreted as permitting
parties to make the Convention applicable to domestic sales con
tracts and to the types of contract that were excluded from the
Convention by virtue of articles 2 or 3.

47. The Committee considered various proposals which by
~estricting the tenor of article 4, were designed to clarifY these
Issues. None of these proposals commanded sufficient support
and were therefore not retained.

48. Under one proposal, the choice of the Convention as the
law of the contract would be effective only if the contract was
entered into by parties whose places of business were in different
States and one of these States was a Contracting State. The pur
pose of this proposal was to ensure that the Convention would
apply only to international sales and, by its insertion into article
1, prevent its application to sales excluded from the Convention
under articles 2 Or 3. However, there was significant support for
the view that the proposal, if adopted, would needlessly restrict
the application of the Convention, for instance in circumstances
where a business firm had a branch in another State which sold
goods to a buyer whose place of business was situated in that
same State. Under the terms of article 6 (a), the parties would
have their place of business in the same State and the Conven
tion would not apply, although the transaction could be qualified
as international. Adherents to the view that the parties should
be able, in such a case, to choose the Convention as the law of
the contract were therefore opposed to the restriction to party
autonomy which the proposal sought to achieve. Consequently,
the Committee did not retain this proposal.

49. Concern was, however, expressed, also amongst those
opposing the proposal, that article 4, if retained, should not be
used to circumvent article 2 (a) which expressly excluded con
sumer sales, since many countries had enacted consumer pro
tection legislation governing important aspects of this type of
sale.

50. The Committee did not retain a proposal, based on arti
cle 4 of the 1964, Hague Uniform Law on the International Sale
of Goods (ULlS), that the Convention, if chosen as the law of
the contract, would be subject to the mandatory provisions of
the law that would have been applicable if the parties had not
chosen the Convention.

S!. At the close of the discussions on article 4, there was a
considerable body of opinion in the Committee which questioned
the practical need for a special provision on the lines of article
4. Whatever the parties agreed would only be valid within the
limits of mandatory law.

Decision

52. The Committee concludes that article 4 raises many dif
ficult questions of interpretation which even protracted discus
sions have failed to solve. Because of this, and in view of the
fact that a provision on the lines of article 4 is not strictly nec
essary to achieve the purpose for which it was drafted, the Com
mittee recommends to the Commission that the article should
be deleted.
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ARTICLE 5

53. The text of article 5, as adopted by the Working Group
on the International Sale of Goods, is as follows:

"The parties may exclude the application of this Conven
tion or derogate from or vary the effect of any of its provi
sions."

54. The Committee considered a proposal that the Conven
tion apply to a sales transaction only if it is made so applicable
by the parties to the transaction. The purpose of this proposal
was to facilitate accession to the Convention by States which,
though viewing the Convention favourably as a whole, had reser
vations concerning particular issues. A subsidiary reason cited
in support was that, since many rights under the Convention de
pended upon compliance with the Convention and the contract,
it would be preferable to require that the parties expressly adopt
the Convention rather than relying On article 5 to ensure that
inconsistent contractual provisions will govern.

55. The proposal did not command sufficient support in the
Committee and was therefore not retained. Amongst the argu
ments put forward against its retention was the view that to
make the application of the Convention dependent upon any
express stipulation by the parties would turn the Convention
into a model law and would thereby remove the raison d'etre of
the Convention, namely, that it would apply automatically unless
the parties had excluded it, or derogated from or varied the
effect of any of its provisions.

56. The Committee also did not retain a proposal that the
Convention may be excluded only by an express stipulation of
the parties. In support of this proposal it was submitted that it
should not be possible that the Convention, which was to apply
as the law of the contract, could be set aside by mere implica
tion. The suggestion was also made that the faculty which the
parties had to exclude the Convention should be subject to their
choosing another law of the contract to replace the Convention.

57. The proposal, and the allied suggestion, were opposed on
the ground that it may be perfectly clear that the parties do not
wish the Convention to apply even though this intention was not
stated expressly. Another argument against the proposal was that
the Convention itself envisaged exclusion or modification of its
provisions by other than express means, as in article 8 on usages.

Decision

58. The Committee concludes that no change of substance
is called for in respect of this article, now renumbered as article
4. It therefore recommends that the Commission should adopt
the following text:

"Article 4

"The parties may exclude the application of this Conven
tion or derogate from or vary the effect of any of its provi
sions."

ARTICLE 6

59. The text of article 6, as adopted by the Working Group
on the International Sale of Goods, is as follows:

"For the purposes of this Convention:

"(a) If a party to a contract of sale of goods has more
than one place of business, the place of business is that which
has the closest relationship to the contract and its perfor
mance, having regard to the circumstances known to or con
templated by the parties at the time of the conclusion of the
contract;

"(b) If a party does not have a place of business, reference
is to be made to his habitual residence;

"(c) Neither the nationality of the parties nor the civil or
commercial character of the parties or of the contract is to
be taken into consideration."

Subparagraph (a)

(i) Deletion of subparagraph (a)

60. The Committee considered a proposal that article 6 (a)
be deleted and that the introductory words of article 1 (1) be
amended so that the Convention would apply to contracts en
tered into by parties whose main places of business are in dif
ferent States. In support of this proposal it was pointed out that
it would be simpler to determine the main place of business
rather than ascertaining which place of business had "the closest
relationship to the contract and its performance". In opposition
to the proposal, it was pointed out that use of the main place of
business departed from the concept of relationship with the con
tract, with the result that the Convention may be attracted to
transactions wholly formed and performed in one State, e.g. if
the contracting parties have their main places of business in dif
ferent States. Similarly, the Convention may not apply to inter
national transactions because the contracting parties have their
main places of business in one State. It was also noted that the
present text was likely to correspond to the intention of the
parties. Further, it was observed that article 6 (a) corresponds
to article 2 (c) of the Convention on the Limitation Period.
After considerable discussion and deliberation, the Committee
did not retain the proposal to delete article 6 (a).

(ii) Insertion of new definition of "place of business"

61. It was proposed that a new definition of "place of busi
ness" be formulated which did not relate "place of business" to
the contract and its performance. In support of this proposal, it
was stated that a clear definition would enable the relevant "place
of business" to be determined at the moment of the conclusion
of the contract. Such determination was difficult with the present
definition which required that account be taken on the perfor
mance of the contract. A further problem was that as each party
may have numerous obligations it may be difficult in practice to
apply the test of "closest relationship with the contract and its
performance". However, in opposition to the proposal, it was
stated that article 6 (a) is a good indication of the intention of
the parties and also gives a clear method of determining which
places of business are relevant for the purposes of the Conven
tion. It was also observed that although performance naturally
occurs after the conclusion of the contract the last part of article
6 (a) specifically limits consideration of performance "to the
circumstances known to or contemplated by the parties at the
time of the conclusion of the contract". After extensive delibera
tions the Committee decided to reject the proposal to reformu
late the definition of "place of business".

(Hi) Relationship of place of business to performance

62. The Committee considered a proposal to delete the refer
ence to the performance of the contract which, in the proposed
text, is relevant in determining which of more than one place of
business should be selected for the purposes of the Convention.
The view was expressed that the concept of performance did not
necessarily relate to a single act but could cover a series of
actions, such as handing the goods over to a carrier and delivery
to the buyer. There could thus arise an ambiguity if a branch of
the seller's business, participating in the performance of the con
tract, were situated in the buyer's State since it might be doubt
ful if the Convention would be applicable. It was further argued
that it was at the time of the conclusion of the contract that it
was necessary to know whether it was the national law or the
Convention which applied, and that this question should not be
resolved in the light of subsequent circumstances.

63. In favour of retention of the reference to performance
it was argued that the question at issue should be considered in
the light of the last phrase of paragraph (a): "having regard to
the circumstances known to or contemplated by the parties at
the conclusion of the contract". It should be the transaction as
a whole, "the contract and its performance", which should de
termine the relevant place of business.

64. The Committee, after deliberation, decided not to retain
the proposal to delete the reference to performance.
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Subparagraph (b)

65. The Committee adopted the present text after noting a
proposal that rather than making reference to the habitual resi
dence of the parties it would be preferable to clearly define the
meaning of "place of business".

Subparagraph (c)

66. The Committee considered three proposals:

(i) That the substance of article 6 (c) be transferred to a
new location as article 1 (3);

(ii) That article 6 (c) be deleted;

(iii) That article 6 (c) be separated into two articles, the first
dealing with nationality and the second with the char
acter of the parties.

(i) Transfer of article 6 (c)

67. In support. of the proposal to transfer the substance of
article 6 (c) to a new location as article 1 (1) (c), it was pointed
out that this change would make it possible to take into consid
eration the civil or commercial character of the parties or of the
contract for such purposes as determining the time for sending
notices to the other party. The proposal was also supported on
the ground that article 6 (c) was better located in article 1 as it
dealt with the sphere of application of the Convention whereas
articles 6 (a) and (b) were concerned with'the definition of "place
of business". In opposition to the proposal, it was stated that it
would be preferable to retain article 6 (c) in its present location
so that it would conform to article 2 (e) of the Convention on
the Limitation Period. It was also noted that since article 2 (a)
of the Sales Convention did not exclude all consumer sales from
the sphere of application of the Convention, it would be desirable
to preface article 6 (c) by the words "except as provided in arti
cle 2 (a)". A representative stated that while hewould not object
to such a change it was on the understanding that nationality of
the parties was always irrelevant, even in consumer sales.

68. Mter considerable discussion, the Committee referred
the question of the location of article 6 (c) to the Drafting Com
mittee which was also requested to consider whether article 6 (c)
should exclude article 2 (a).

(ii) Deletion of subparagraph (c)

69. In support of the proposal to delete article 6 (c), it was
stated that as no other article dealt with nationality or with the
civil or commercial character of the parties it was superfluous to
have a separate provision stating that these matters were not to
be taken into consideration. In opposition to this proposal, it was
noted that many civil law systems apply different standards de
pending on the civil or commercial nature of the parties or of
the contract. Accordingly, it was helpful to have a provision
which clearly indicated that these considerations did not affect
the application of the Convention. Similarly, it was helpful to
provide that the nationality of the parties did not affect the op
eration of the Convention. The proposal was also opposed on
the basis that it would create unnecessary conflict with the Con
vention on the Limitation Period. The Committee, after deliber
ation, did not retain the proposal for deletion.

(ili) Separation of article 6 (c) into two articles

70. In support of this proposal, it was stated that the ques
tion of the civil or commercial character of the parties, or of
the contract, was distinct from the question of nationality and so
should be dealt with in a separate article as was the case in
ULIS (article 1 (3) and article 7). It was also suggested that the
question of nationality should be dealt with in article 1 as it re
lated to the scope of application of the Convention. The Com
mittee referred this matter to the Drafting Committee.

Decision

71. The Committee recommends that the Commission should
adopt the following text of this article, now renumbered as arti
cle 5:

"Article 5

"For the purposes of this Convention:
"(a) If a party has more than one place of business, the

place of business is that which has the closest relationship to
the contract and its performance, having regard to the circum
stances known to or contemplated by the parties at the time
of the conclusion of the contract;

"(b) If a party does not have a place of business, refer
ence is to be made to his habitual residence."

ARTICLE 7

72. The text of article 7, as adopted by the Working Group
on the International Sale of Goods, is as follows:

"[(1)] This Convention governs only the rights and obliga
tions of the seller and the buyer arising from a contract of
sale. In particular this Convention is not, except as otherwise
expressly provided therein, concerned with the formation of
the contract, nor with the effect which the contract may have
on the property in the goods sold, nor with the validity of the
contract or of any of its provisions or of any usage.

"[(2) This Convention does not govern the rights and ob
ligations which might arise between the seller and the buyer
because of the existence in any person of rights or claims
which relate to industrial or intellectual property or the
like.]"b

Further limitations to the scope of the Convention

73. The Committee considered a proposal that additional
matters be excluded from the scope of application of the Con
vention. In this connexion, reference was made to national legis
lation designed to protect the buyer in instalment sales and
"door to door" sales. Not all of these types of sale were excluded
under article 2 (a) of the Convention, but national legislation
regulating these types of sales should nevertheless take prece
dence over the Convention.

74. The Committee did not retain this proposal on the
ground that the Convention did not relate to matters of validity
and that the question of whether the types of sales contract to
which the proposal referred were valid would be left to national
law.

Deletion of paragraph (l)

75. It was suggested that paragraph (1) be deleted since it
was a declaratory provision which did not appear to serve any
useful purpose. It was unusual for a Convention to specify the
matters which it did not purport to settle.

76. Deletion of the provision was opposed on the ground
that paragraph (1) served the purpose of preventing the Conven
tion from overruling domestic law relating to the validity of
contracts. In this connexion, reference was made to article 36 of
the Convention relating to open-price contracts: the question of
the validity of such contracts was, as article 7 (I) made clear,
left to national law.

77. The Committee, after deliberation, did not retain the
proposal to delete paragraph (1).

Deletion of paragraph (2)

78. The Committee retained a proposal to delete paragraph
(2) after having decided that the matter of rights and claims re
lating to industrial or intellectual property should be dealt with
in article 25.

Decision

79. The Committee recommends to the Commission that
paragraph (1) of this article, now renumbered as article 6 should

bThe Working Group left paragraph (2) in square brackets
to indicate that it was a matter which it considered should· be
decided by the Commission.
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be retained and that paragraph (2) should be deleted, and that,
accordingly, the Commission should adopt the following text:

"Article 6

"This Convention governs only the rights and obligations
of the seller and the buyer arising from a contract of sale.
In particular, except as otherwise expressly provided therein,
this Convention is not concerned with:

"(a) The formation of the contract;
"(b) The validity of the contract or of any of its provi

sions or of any usage;
"(c) The effect which the contract may have on the prop

erty in the goods sold."

Chapter II. General provisions

ARTICLE 8

80. The text of article 8, as adopted by the Working Group
on the International Sale of Goods, is as follows:

"( I) The parties are bound by any usage to which they
have agreed and by any practices which they have estab
lished between themselves.

"(2) The parties are considered, unless otherwise agreed,
to have impliedly made applicable to their contract a usage
of which the parties knew or had reason to know and which
in international trade is widely known to, and regularly ob
served by, parties to contracts of the type involved in the
particular trade concerned."

Relevance of usages

81. It was noted that article 8 had not retained the provision
of paragraph (2) of article 9 of ULIS according to which, in the
event of conflict with the uniform law, usages would prevail
unless otherwise agreed by the parties.

82. However, the view was expressed that the proposed
article 8 still attached too much importance to usages and that
the unification of law could well become compromised unless
it was made clear that usages were only an additional faction
which, in the case of implied usages, become binding on the
parties only if the usage was not in conflict with the contract
or the Convention.

83. The prevalent opinion in the Committee was in favour
of maintaining the proposed text of article 8 and the suggestion
was therefore not retained.

New paragraph (3): interpretation of trade terms

84. The Committee considered a proposal designed to re
introduce a provision along the lines of paragraph 3 of article 9
of ULIS which provides that:

"Where expressions, provisions or forms of contract com
monly used in commercial practice are employed, they shall
be interpreted according to the meaning usually given to them
in the trade concerned."

The proposal was made on the ground that a distinction should
be drawn between the application of usages, covered by para
graphs (I) and (2) of article 8, and the application of trade
terms such as FOB or CIF, in respect of which there existed
several interpretations.

85. The contrary view was expressed that the subject-matter
of the proposed new paragraph was already covered by para
graphs (1) and (2) and was therefore unnecessary.

86. The Committee did not retain the proposal as a slight
majority of views expressed were in favour of retaining the text
proposed by the Working Group on the International Sale of
Goods.

Decision

87. The Committee concludes that no change of substance
is called for in respect of this article, now renumbered as
article 7. It therefore recommends that the Commission should
adopt the following text:

"Article 7

"(I) The parties are bound by any usage to which they
have agreed and by any practices which they have estab
lished between themselves.

"(2) The parties are considered, unless otherwise agreed,
to have impliedly made applicable to their contract a usage
of which the parties knew or ought to have known and which
in international trade is widely known to, and regularly ob
served by, parties to contracts of the type involved in the
particular trade concerned."

ARTICLE 9

88. The text of article 9 as adopted by the Working Group
on the International Sale of Goods is as follows:

"A breach committed by one of the parties to the contract
is fundamental if it results in substantial detriment to the
other party and the party in breach foresaw or had reason
to foresee such a result."
89. The view was expressed that the definition of funda

mental breach in the proposed article was unsatisfactory in that
one of the prerequisites of a fundamental breach was that the
substantial detriment to the other party had been foreseen by
the party in breach or that that party had reason to foresee
such detriment. In cases of litigation, the burden of proof would
thus be on the innocent party and this could not be considered
a proper solution. In this connexion, the Committee considered
and accepted the suggestion that the final phrase of the pro
posed article should read:

"unless the party in breach did not foresee and had no reason
to foresee such a result."
90. It was noted that the proposed text did not deal with

the point of time at which it was possible to foresee the result.
It was pointed out that article 10 of ULIS referred to "the time
of the conclusion of the contract". According to another view,
it would be fairer to refer to the time at which the breach was
actually committed rather than the time at which the contract
was conclUded. The Committee, after deliberation, did not con
sider it necessary to specify at what moment the party in breach
should have foreseen or had reason to foresee the consequences
of the breach.

91. The proposal was made that the criterion of funda
mental breach should be a "loss of interest in the contract" on
the part of the innocent party. This suggestion was opposed on
the ground that it brought in the question of motive for entering
into a contract and that this was too subjective an element. The
Committee did not retain this proposal.

92. The Committee also did not retain a proposal that the
text of foreseeability be deleted. It was pointed out in this con
nexion that article 9 was designed to avoid the cancellation of
a contract for reasons which were not sufficient to warrant
avoiding it.

Relationship to right of seller to curec

93. During its consideration of article 29, the Committee
considered a proposal that article 9 read as follows (new
language in italics):

"A breach committed by one of the parties to the contract
is fundamental if, under all the circumstances, including a
reasonable oOer to cure, it results in substantial detriment to
the other party and the party in breach foresaw or had rea
son to foresee such a result."
94. In support of this proposal, it was stated that the pro

posed addition to article 9 would protect against technical
avoidance of the contract when there had been an offer to cure
under article 29. However, under another view this change was
unnecessary because the condition~ governing an offer by the
seller to cure were governed by article 29 and, if there was no
offer to cure, the situation was governed by article 9. Accord
ingly, the proposal was superfluous.

c See paras. 271 to 284 below.
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95. The Committee did not retain the proposal.

Decision

96. The Committee recommends that the Commission should
adopt the following text of this article, now renumbered as
article 8:

"Article 8

"A breach committed by one of the parties is fundamental
if it results in substantial detriment to the other party unless
the party in breach did not foresee and had no reason to
foresee such a result."

ARTICLE 10

97. The text of article 10 as adopted by the Working Group
on the International Sale of Goods is as follows:

"(I) Notices provided for by this Convention must be
made by the means appropriate in the circumstances.

"(2) A declaration of avoidance of the contract is effec
tive only if notice is given to the other party.

"(3) If a notice of avoidance or any notice required by
article 23 is sent by appropriate means within the required
time, the fact that the notice fails to arrive or fails to arrive
within such time or that its contents have been inaccurately
transmitted does not deprive the sender of the right to rely
on the notice."

Article 10 in general

98. The Committee considered a proposal that the general
rule in article 10 be that communications must be reCeived by
the addressee. In support of this proposal, it was stated that this
"receipt theory" accorded with principles of equity because the
sender would always know if he had dispatched a notice. Con
sequently, if there was no reaction from the addressee he could
easily take steps to ensure whether the notice had in fact arrived.
In opposition to this proposal, it was pointed out that countries
which utilized the "receipt theory" had supporting procedural
rules which enabled the theory to work in practice since it Was
extremely difficult to establish whether a notice had in fact
been received by the addressee. But as such procedural rules
were not present in countries which utilized the "dispatch
theory", it would be necessary to include them in the Conven
tion which would complicate the text of the Convention.

99. After deliberation, the Committee decided not to adopt
the "receipt theory" as the basis of article 10. However, it was
understood that this decision did not preclude particular pro
visions from requiring that communications called for by that
provision be received.

Paragraph (1)

100. The Committee considered a proposal that paragraph
(1) be deleted. In support of this proposal, it was stated that
paragraph (1) might be interpreted to mean that the sanction for
non-compliance with its provisions is that the notice will be
denied effect. However, this result would be unjust if the notice
was actually received in time although it had not been sent by
the "means appropriate in the circumstances". Furthermore,
since the provision was designed to mean that the sender will
be deprived of the benefit of articl~ 10 (3), which relieves him
from transmission hazards, it would be more appropriate to
delete the provision and introduce the requirement of appro
priate means of transmission directly into article 10 (3).

101. After noting the concern of an observer that it may
be difficult for a judge to determine whether particular means
of transmission were "appropriate", the Committee retained the
proposal to delete paragraph (l) and to introduce the require
ment of appropriate means of transmission directly in article
10 (3).

Paragraph (2)

102. The Committee considered proposals that the declara
tion of avoidance must be made by written notice to the other

party or, alternatively, be immediately followed by written
notice. The Committee decided to consider these proposals in
connexion with article 11. The Special Drafting Group created
in respect of article 11 did not retain these proposals and, there
fore, the present text of paragraph (2) was retained.

103. However, the Committee referred the provision to the
Drafting Group for reformUlation to make it clear that prior
notice of a declaration of avoidance is not required.

Paragraph (3)

104. The Committee considered a proposal that paragraph
(3) be replaced by the following text:

"If any notice, request or communication provided for by
this Convention is sent by means appropriate in the circum
stances within the requested time, the fact that the notice
fails to arrive or fails to arrive within such time or that its
contents have been inaccurately transmitted does not deprive
the sender of the right to rely on the notice."
105. In support of this proposal, it was stated that since the

Convention required a large number of communications there
should be a general provision which deals with questions of
their transmission to the addressee. It was pointed out that the
proposal would ensure errors in transmission or lost or delayed
transmission would be treated uniformly throughout the Con
vention. Furthermote, a clear rule governing hazards of trans
mission was very important since the terminology governing
the giving of notices varied considerably throughout the Con
vention. The present text of paragraph (3) dealt with only two
situations which could give the impression that the varying
terminology used throughout the Convention implied varying
rules concerning whether communications must be received or
merely sent. In addition, it was stated that the provision pro
posed in paragraph 104 above could easily be amended so as
to exclude any communications for which a different rule was
considered to be more appropriate.

106. There was general support for the proposal that the
risk of transmission of lost or delayed notices, or errors in
transmission, be governed by one article. However, it was also
agreed that adoption of such a provision should be subject to
any contrary provisions in the existing text or to any future
contrary provisions which might be formulated during the
course of the present session.

107. The Committee, after deliberation, tentatively retained
this proposal by placing it within square brackets. After having
examined the other provisions of the Convention, the Com
mittee adopted the tentatively retained text with the addition
of a phrase indicating that some articles contained a different
rule. The Drafting Group was requested to use appropriate
language which clearly indicated the reversal of the general
rule established by paragraph (3) in each article that made
communications effective only on receipt.

108. The Committee also considered a proposal that para
graph (3) apply to all communications required by the Conven
tion except communications under articles 28, 29 (2), 29 (3), 44,
46 and 47 (3).

109. In support of this proposal, it was stated that the rule
in paragraph (3) was appropriate to most, but not all, communi
cations required by the Convention. In particular, article 46
and the second sentence of article 47 (3) expressly provided
for the receipt of notices. In addition, it was noted that it ap
pears inappropriate to extend the benefit of paragraph (3) to
a defaulting party's request for an additional period of time to
perform, or to cure defects, pursuant to articles 29 (2) and
(3). The provision was also suggested to be inappropriate to
aJ:ticles 28 and 44.

110. In opposition to the proposal, it was argued that it
would be preferable to adopt a general rule and to decide on
specific exceptions when later articles were being considered.

111. After deliberation, the Committee did not retain the
proposal to specifically exclude, at this stage, articles 28, 29
(2), 29 (3), 44, 46 and 47 (3) from the operation of article 10
(3).
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112. The view was expressed that the article should be
operative only if the addressee had no. reason to know, or fore
see, the error in transmission or the failure of the notice to
arrive or arrive on time. There was, however, no support for
this proposal. .

113. The Committee further considered a proposal that
paragraph (3) be limited to cases where the sender repeated the
communication within a period of three monthS. It was stated
that this would balance the rights. and obligations of the con
tracting parties in cases where there had been lost or delayed
communications or errors in transmission. The Committee did
not retain this proposal for want of support.

Decision

114. The Committee accepted a recommendation of the
Drafting Group that paragraphs (2) and (3) of article 10 be
contained in separate articles with paragraph (2) now renum
bered as article 9 and paragraph (3) as article 10. The Com
mittee therefore recommends that the Commission should adopt
the following text:

"Article 9

"A declaration of avoidance of the contract is effective
only if made by notice to the other party.

"Article 10

"Unless otherwise expressly provided in this Convention,
if any notice, request or other communication is given by a
party in accordance with this Convention and by means
appropriate in the circumstances, a delay or error in the
transmission of the communication or its failure to arrive
does not deprive that party of the right to rely on the com
munication."

ARTICLE 11

115. The text of article 11 as approved by the Working
Group on the International Sale of Goods is as follows:

["A contract of sale need not be evidenced by writing and
is not subject to any other requirements as to form. It may
be proved by means of witnesses."]d
116. The Committee considered a proposal for the deletion

of article 11 and then considered a number of compromise
proposals.

Deletion of article 11

117. It was proposed that article 11 be deleted as it related
to matters of formation and validity of contracts which were
outside the scope of the Convention. The view was expressed
that such matters should be dealt with in a Convention on For
mation or be left to the applicable national law. It was also
pointed out that the Sales Convention should not concern itself
with how the contents of the contract could be proved as this
was a matter of procedure which was also outside its scope.
However, the contrary view was expressed that it was crucial
that the Convention gave a clear indication of how the contract
and its contents can be established for otherwise many of the
rights given by the Convention might be put at great risk. In
this connexion, reference was made to article 36 on determina
tion of the price. It was also pointed out that deletion of article
11 would be satisfactory only if the matter was in fact dealt
with in an international Convention, ratified by the same parties
as had ratified the Sales Convention, or if matters of formation
were dealt with in the same Convention as matters regulating
the rights and obligations of the parties to the contract. In ad
dition, failure to provide a clear rule, whether it be a strict
requirement for writing or a flexible approach, would cause
great uncertainty to the parties to the contract who may have
considerable difficulty in ascertaining national law requirements.

d The Working Group left this article in square brackets to
indicate that it was a matter which it considered should be de
cided by the Commission.

118. The Committee decided, in view of the importance of
the question, to consider a number of compromise proposals
and to refer these proposals to a special drafting group with the
mandate to formulate an acceptable compromise proposal.

119. The representatives of Brazil, the German Democratic
Republic, Nigeria, Singapore, Sweden, the Union of Soviet
Socialist Republics, and the United States of America were
appointed to the Special Drafting Group.

120. The Committee also requested the Special Drafting
Group to consider the proposals relating to article 10 (2) which
required declarations of avoidance to be in writing or to be
followed by written notification.

Compromise proposals

121. The Committee considered three compromise pro
posals.

122. It was proposed that the following be added to the
existing text of article 11:

"However, when so required by the legislation of any of
the States in which the places of business of the parties are
situated, a contract must be concluded in written form, fail
ing which it shall [be null and void] [produce the conse
quences provided .for under such legislation].

'Written form' or 'writing' includes communications by
telegraph and teleprinter."
123. In support of this proposal, it was stated that it con

stituted a compromise in that it permitted the retention of
article 11 although, in the view of several representatives,
article 11 dealt with matters of formation and validity of con
tracts which were outside the proper scope of the Convention.
However, in order to achieve a proper balance in the text it
would be necessary to make an exception for cases where the
legislation of any of the States in which the places of business
of the parties are situated require that a contract must be con
cluded in "written form" which was defined to include com
munications by telegraph and teleprinter as well as those in
handwritten or typed form.

124. However, under another view the proposal did not
constitute an effective compromise because the substantive rules
in article 11 would be set aside if contrary to the legislation
in any of the States in which the places of business of the
parties are situated even where, if the compromise proposal was
not adopted, such legislation would not regulate the contract.
In this respect it was stated that the proposal was less of a
compromise than the original proposal to delete article 11.

125. The Committee, after deliberation, referred the pro
posal to the Special Drafting Group.

126. It was also proposed that the following paragraph be
added to article 11:

"(2) The provisions of paragraph (1) do not affect an
otherwise valid restriction on the authority of a party to con
clude a contract other than in a prescribed form or manner
if that restrictio'n is prescribed by statutory law of the State
where the party has its place of business and is either known
to the other party or is widely known and regularly observed
by parties to contracts of the type involved."
127. In support of this proposal it was stated that the pro

posed provision went a considerable distance in recognizing the
needs of countries which required written form. However, it
was noted that the article would introduce principles of national
law into the Convention which might cause inconvenience to
businessmen.

128. This proposal was also referred to the Special Drafting
Group.

129. A number of representatives and observers were of the
view that article 11 should be retained but that it should be
made subject to reservations or declarations. It was stated that
this would enable parties to know whether they must comply
with national requirements relating to the form of the contract.
This suggestion was also referred to the Special Drafting Group.
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130. The Special Drafting Group proposed the following
text:

"Article 11

"I. A contract of sale need not be evidenced by writing
and is not subject to other requirements as to form. It may
be proved by means of witnesses.

"2. Paragraph I of this article does not apply to a con
tract of sale where any party has its place of business in a
Contracting State which has made a declaration under article
(X) of this Convention.

"Article (X)

"A Contracting State under whose legislation a contract
of sale shall be concluded in or evidenced by writing may,
at the time of signature, ratification or accession, make a
declaration to the effect that article 11, paragraph 1, shall
not apply to any sale involving a party having its place of
business in a State which has made such a declaration."
131. The Committee adopted a proposal that article II (I)

should conform to article (X) by providing that a contract of
sale need not be concluded in writing as well as that it need
not be evidenced by writing. Several representatives opposed
this proposal because it appeared to imply that the draft Con
vention was regulating matters concerning the formation of
contracts rather than confining itself to contracts which were
considered valid by the applicable law. These representatives
considered that the proposal was appropriate for a Convention
on Formation but not appropriate for a Convention on Sales.

132. The Committee rejected a proposal that article 11 (1)
be divided into two articles, one dealing with the form of con
tracts and the other dealing with questions of proof.

133. A representative stated that the definition of "place
of business" in article 6 (a) would create difficulties in practice
in relation to the application of article 11 and article (X). The
same representative also indicated that article (X) was based
on a system of reciprocity since article 11 (1) would only be
excluded if both Contracting States had made declarations
under article (X). In his view, a declaration by one Contracting
State should be sufficient to exclude the operation of article 11
(1).

Decision

134. The Committee therefore recommends that the Com
mission should adopt the following text:

"Article 11

"( l) A contract of sale need not be concluded in or evi
denced by writing and is not subject to any other require
ments as to form. It may be proved by any means including
witnesses.

"(2) Paragraph (1) of this article does not apply to a
contract of sale where any party has his place of business in
a Contracting State which has made a declaration under
article (X) of this Convention.·

". Article (X)
"A Contracting State whose legislation requires a contract

of sale to be concluded in or evidenced by writing may, at
the time of signature, ratification or accession, make a declar
ation to the effect that article 11, paragraph (1), shall not
apply to any sale involving a party having his place of busi
ness in a State which has made such a declaration."

ARTICLE 12

135. The text of article 12, as adopted by the Working
Group on the International Sale of Goods is as follows:

"If, in accordance with the provisions of this Convention,
one party is entitled to require performance of any obliga-

tion by the other party, a court is not bound to enter a
judgement providing for specific performance unless this
could be required by the court under its own law in respect
of similar contracts of sale not governed by this Convention."
136. The Committee concludes that no change of substance

is called for in respect of article 12. It therefore recommends
that the Commission should adopt the following text:

"Article 12

"If, in accordance with the provisions of this Convention,
one party is entitled to require performance of any obligation
by the other party, a court is not bound to enter a judgement
for specific performance unless the court could do so under
its own law in respect of similar contracts of sale not governed
by this Convention."

ARTICLE 13

137. The text of article 13, as approved by the Working
Group on the International Sale of Goods, is as follows:

"In the interpretation and application of the provisions of
this Convention, regard is to be had to its international
character and to the need to promote uniformity."
138. The Committee considered several proposals seeking

to specify more clearly the criteria of interpretation. These
proposals were based on the premise that the proposed wording
of article 13 was too general and lacked substance.

Intention of the parties as basis for interpretation

139. It was noted that article 13 was concerned with the
interpretation and application of the provisions of the Conven
tion and that the Convention did not contain a provision on the
interpretation of the contract. The proposal was made that
article 13 be preceded by a provision stating that "in the inter
pretation of contracts regard is to be had to the purpose of the
contract and the interdependence of its various provisions". It
was submitted that a rule governing interpretation of a contract
of sale was needed in order to enable the courts to establish
the respective rights and obligations of the parties as specified
in the contract and contemplated by the parties.

140. Because it lacked sufficient support, the proposal was
not retained. It was pointed out that the proposal enunciated
a universally accepted principle of interpretation which had no
place in the Convention and that the Working Group on the
International Sale of Goods was engaged in preparing a draft
text on the validity of a contract of sale, a matter which ex
tended to some issues relating to interpretation of contracts of
sale of goods.

Private international law

141. Another proposal considered by the Committee was
worded as follows:

''With regard to matters pertaining to the relations between
the parties to a contract of sale which are not covered by this
Convention, the substantive rules of the State where the seller
has his place of business shall apply."
142. In support of this proposal, the view was expressed that

the Commission, in addition to unifying substantive law, should
also endeavour to unify the rules of conflict of laws which
affect the contract of sale. A rule on the lines of the proposed
text would be a step in that direction. Moreover, the proposed
provision was in harmony with article 3 of the 1955 Hague
Convention on the Law Applicable to International Sale of
Goods.e If parties should find such a rule too rigid they could
derogate from it under article 5 of the Sales Convention.

143. The Committee, after deliberation, did not retain the

e The 1955 Hague Convention on the Law Applicable to
International Sale of Goods appears in the Register of Texts of
Conventions and other Instruments Concerning International
Trade Law, vo!. I (United Nations publication, Sales No:
E.71.V.3), chap. I, sect. I.
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proposal. The view was expressed that a rule of private inter
national law had no place in an international convention pro
viding substantive rules to regulate the relationship of buyer
and seller, such as the one under consideration. Whilst it was
true that article 3 of the 1955 Hague Convention opted for the
law of the country where the seller had his place of business,
that article listed exceptions. Thus, a contract of sale concluded
in the country .of the buyer, as the result of an attempt on the
part of the seller to attract customers, would come under the
1955 Hague Convention. The point was also made that, unless
a reservation clause were included in the final clauses of the
Convention, the proposal, if adopted, would give rise to prob
lems for those States which were parties to the 1955 Hague
Convention.

General principles on which the Convention is based

144. A third proposal was as follows:
"In the interpretation and application of the provisions of

this Convention regard is to be had to the general principles
on which this Convention is based, to its international char
acter and to the need to promote uniformity."
145. The proposal was made on the ground that the guide

lines offered by article 13 were insufficient and that it would
be desirable to refer expressly to the general principles on
which the Convention is based. It was of great importance that,
in case of doubt as to the interpretation of certain provisions
of the Convention, the Courts should not refer to domestic
law.

146. The Committee did not retain this proposal· since it
did not receive sufficient support.

Decision

147. The Committee concludes that no change of substance
is called for in respect of article 13. It therefore recommends
that the Commission should adopt the following text:

"Article 13

"In the interpretation and application of the provisions of
this Convention, regard is to be had to its international
character and to the need to promote uniformity."

Chapter Ill. Obligations of the seller

ARTICLE 14

148. The text of article 14, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The seller must deliver the goods, hand over any docu
ments relating thereto and transfer the property in the goods,
as required by the contract and this Convention."
149. The Committee concludes that no change in substance

is called for in respect of article 14. It therefore recommends
that the Commission should adopt the following text:

"Article 14

"The seller must deliver the goods, hand over any docu
ments relating thereto and transfer the property in the goods,
as required by the contract and this Convention."

Section I. Delivery of the goods and handing over of docu
ments

ARTICLE 15

150. The text of article 15 as adopted by the Working
Group on the International Sale of Goods, is as folloW's:

"H the seller is not required to deliver the goods at a par
ticular place, delivery is made:

"(a) If the contract of sale involves carriage of the

goods, by handing the goods over to the first carrier for
transmission to the buyer;

"(b) If, in cases not Within the preceding paragraph, the
contract relates to

"(i) Specific goods, .or

"(ii) Unidentified goods to be drawn from a specific stock
or to be manufactured or produced,

and at the time of the conclusion of the contract the parties
knew' that the goods were at, or were to be manufactured or
produced at, a particular place, by placing the goods at the
buyer's disposal at that place;

"(c) In other cases by placing the goods at the buyer's
disposal at the place where the seller had ijis place of business
at the time of the conclusion of the contract."

Introductory phrase

151. The Committee did not retain a proposal that the
words "or in accordance with a particular trade term" be added
to the opening phrase of article 15 so that it would read:

"If the seller is not required to deliver the goods at a par
ticular place or in accordance with a particular trade term,
delivery is made:"

This proposal was considered to be unnecessary since the
seller's obligation to deliver arose out of the contract, which
would include any trade term used in the contract.

152. The Committee considered and adopted, subject to
review by the Drafting Group, a proposal that the opening
phrase of article 15 read:

"Where no other place for delivery is fixed or determinable
by agreement or usage, delivery is made:"

The new language was intended to make it clear that the rules
in article 15 would apply only if the contract did not specify
that the seller was bound to deliver the goods at any other
particular place.

"Usages"

153. The Committee agreed that the "usages" referred to
in the proposed text as well as in article 17, referred to usages
as defined under article 8. It left to the Drafting Group to con
sider whether it was opportune to refer to "usages" or whether,
in the light of article 8, it was unnecessary to do so.

Paragraph (a)

154. The Committee rejected a proposal to add the words
"or to the shipper" after the phrase "handing the goods over
to the first carrier". These words were considered unnecessary
since whoever took the goods for shipment was the "first
carrier" for the purposes of the Convention.

Decision

155. The Committee concludes that no change of substance
is called for in respect of article 15. It therefore recommends
that the Commission should adopt the following text:

"Article 15

"If the seller is not bound to deliver the goods at any other
particular place, his obligation to deliver consists:

"(a) If the contract of sale involves carriage of the goods
-in handing the goods over to the first carrier for trans-·
mission to the buyer;

"(b) If, in cases not within the preceding subparagraph,
the contract relates to specific goods, or unidentified goods to
be drawn from a specific stock or to be manufactured or
produced, and at the time of the conclusion of the contract
the parties knew that the goods were at, or were to be manu
factured or produced at, a particular place-in placing the
goods at the buyer's disposal at that place;

"(c) In other cases-in placing the goods at the buyer's
disposal at the place where the seller had his place of busi
ness at the time of the conclusion of the contract."
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ARTICLE 16

156. The text of arth;:le 16 as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) If the seller is required to hand the goods over to a
carrier and if the goods are not clearly marked with an ad
dress or are not otherwise identified to the contract, the seller
must send the buyer a notice of the consignment which speci
fies the goods.

"(2) If the seller is required to arrange for carriage of
the goods, he must make such contracts as are necessary for
the carriage to the place fixed by means of transportation
which are appropriate in the circumstances and according
to the usual terms for such transportation.

"(3) If the seller is not required to effect insurance in
respect of the carriage of the goods, the seller must provide
the buyer, at his request, with all available information
necessary to enable him to effect such insurance."
157. The Committee considered but did not retain a pro

posal for an exception to the general rule in article 10 as
adopted by the Committee which provides that a party who
has sent a notice by appropriate means may rely on the notice
even if it does not arrive. Under the proposal the seller could
have relied on a notice sent under article 16 (1) only if the
notice arrived.

Decision

158. The Committee concludes that no change of substance
is called for in respect of article 16. It therefore recommends
that the Commission should adopt the following text:

"Article 16

"(1) If the seller is bound to hand the goods over to a
carrier and if the goods are not clearly marked with an
address or are not otherwise identified to the contract, the
seller must send the buyer a notice of the consignment which
specifies the goods.

"(2) If the seiler is bound to arrange for carriage of the
goods, he must make such contracts as are necessary for the
carriage to the place fixed by means of transportation which
are appropriate in the circumstances and according to the
usual terms for such transportation.

"(3) If the seller is not bound to effect insurance in
respect of the carriage of the goods, he must provide the
buyer, at his request, with all available information necessary
to enable him to effect such insurance."

ARTICLE 17

159. The text of article 17, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The seller must deliver the goods:
"(a) If a date is fixed or determinable by agreement or

usage, on that date; or
"(b) If a period (such as a stated month or season) is

fixed or determinable by agreement or usage, at any time
within that period unless circumstances indicate that the
buyer is to choose a date; or

"(c) In any other case, within a reasonable time after the
conclusion of the contract."
160. The Committee considered but did not retain the

following proposals:
(i) That the reference to usages be deleted from paragraph

(a);

(ii) That the word "circumstances" in paragraph (b) be
made more precise;

(Hi) That the phrase "within a reasonable time" in paragraph
(c) be made more precise by adding the words "taking
into account the nature of the goods and the circum
stances of the contract";

(iv) That a new paragraph (2) be added which would
require the seller to give the buyer notice of the. date
for delivery reasonably in advance of delivery where
that date is fixed by the seller.

Decision

161. The Committee concludes that no change of substance
is called for in respect of article 17. It therefore recommends
that the Commission should adopt the following text:

"Article 17

"The seller must deliver the goods:
"(a) If a date is fixed by or determinable from the con

tract, on that date; or

"(b) If a period of time is fixed by or determinable from
the contract, at any time within that period unless circum
stances indicate that the buyer is to choose a date; or

U(c) In any other case, within a reasonable time after the
conclusion of the contract."

ARTICLE 18

162. The text of article 18, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If the seller is required· to hand over documents relating
to the goods, he mUst hand them over at the time and place
and in the form required by the contract."
163. The Committee concludes that no change of substance

is called for in respect of article 18. It therefore recommends
that the Commission adopt the following text:

"Article 18

"If the seller is bound to hand over documents relating
to the goods, he must hand them over at the time and place
and in the form required by the contract."

PROPOSED ARTICLE 18 BIS

164. The Committee considered a proposal to add the fol
lowing article as article 18 bis:

"The buyer loses the right to rely on any late performance
by the seller if he does not give the seller notice thereof
within a reasonable time after performance was rendered."
165. In support of this proposal, it was stated that the

article would parallel the requirement in article 23 of the giving
of a notice specifying the nature of any lack of conformity of
the goods. However, the Committee did not retain the proposal
as it was generally considered that the buyer should not lose his
remedies for late performance by the seller simply because he
had failed to give notice.

Section H. Conformity of the Goods

ARTICLE 19

166. The text of article 19 as adopted by the Working Group
on the International Sale of Goods is as follows:

"(1) The seller must deliver goods which are of the
quantity, quality and description required by the contract
and which are contained or packaged in the manner required
by the contract. Except where otherwise agreed, the goods
do not conform with the contract unless they:

"(a) Are fit for the purposes for which goods of the same
description would ordinarily be used;

"(b) Are fit for any particular purpose expressly or
impliedly made known to the seller at the time of the con

". clusion of the contract, except where the circumstances show
that the buyer did not rely, or that it was unreasonable for
him to rely, on the seller's skill and judgement;
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"(c) Possess the qualities of goods which the seller has
held out to the buyer as a sample or model;

"(d) Are contained or packaged in the manner usual for
such goods.

"(2) The seller is not liable under subparagraphs (a) to
(d) of paragraph (1) of this article for any non-conformity
of the goods if at the time of the conclusion of the contract
the buyer knew or could not have been unaware of such
non-conformity."

Subparagraph (1) (b)

167. The Committee considered a proposal that this sub
paragraph apply only to those particular purposes which are
expressly made known to the seller and that the exception to
the seller's responsibility contained in the latter part of the
subparagraph be deleted. The proposal would thus amend the
subparagraph to read as follows:

"(b) Are fit for any particular purpose expressly made
known to the seller at the time of the conclusion of the
contract;"

The two aspects of this proposal are considered separately.

(i) Limitation of subparagraph to those particular purposes
expressly made known to the seller

168. In support of the proposal to delete reference to
particular purposes impliedly made known to the seller, it was
stated that the present text of article 19 (1) (b) imposes the
difficult task on a tribunal of determining whether the seller
had the requisite implied knowledge. However, the Committee
did not retain this proposal as it found little support.

(ii) Deletion of exceptions to the seller's responsibility

169. Under this aspect of the proposal the words "except
where the circumstances show that the buyer did not rely, or
that it was unreasonable for him to rely, on the seller's skill and
judgement" would have been deleted from article 19 (1) (b). In
support of this proposal, it was stated that it would avoid
complicated litigation in which the seller sought to establish
that the buyer did not rely, or that it was unreasonable for him
to "rely, on the seller's skill and judgement. It was noted that
the proposal also had the advantage of greatly simplifying the
language of article 19 (1) (b). In addition, the proposed text
would ensure that the seller must supply goods which conform
to the contract. It was pointed out that should the seller con
sider that the goods may not be fit for the particular purposes
stated by the buyer, the seller should decline to enter into the
contract. It was also suggested that article 19 (1) (b) may be
superfluous because the seller would be responsible under the
first sentence of article 19 (1) for any failure of the goods to
be fit for any purposes expressly or impliedly made part of the
contract. Article 19 (1) (b) simply contained a rule of inter
pretation which may aid a court to decide whether those par
ticular purposes were part of the contract. As this result would
follow under most national rules of interpretation, it would do
little harm to delete this portion of article 19 (1) (b) which was
couched in language which caused considerable difficulty.

170. In opposition to the proposal to delete the second
part of the subparagraph, it was stated that it was equitable for
the seller to escape responsibility where it demonstrated that
a buyer did not rely upon the seller's skill and judgement or
where the special expertise of the buyer made it unreasonable
for him to claim reliance on the general expertise of the seller.
It was also stated that since all the subparagraphs of article
19 (I) were prefaced by the expression "except where other
wise agreed" it followed that if the last part of article 19 (1) (b)
were deleted, the rules of interpretation in many jurisdictions
may entail the result that the seller would be liable for any
failure of the goods to be fit for a particular purpose made
known to the seller whether or not that particular purpose was
made part of the contract. It was pointed out that the existing
text created an equitable balance between seller and buyer.
Furthermore, under article 19 (1) (a) the seller would, unless
otherwise agreed, always be responsible for goods which were

not fit for the purposes for which goods of the same description
would ordinarily be used.

171. After considerable discussion and deliberation, the
Committee did not retain the proposal.

Other proposals relating to subparagraph (1) (b)

172. The Committee also considered a proposal that article
19 (1) (b) be replaced by the following:

"(b) Are fit for any particular purpose [expressly or
impliedly] made part of the contract;".
173. In support of this proposal, it was stated that the buyer

should be able to rely upon the goods not being suitable for a
particular purpose only if that particular purpose was made part
of the contract. A further advantage of this proposal was stated
to be that it avoided the complications of the second part of
the present text of article 19 (1) (b). However, it was pointed
out that limiting the provision to particular purposes which
were made part of the contract was an unjustified narrowing
of the seller's obligations and that accordingly it was desirable
to retain the original text.

174. After considerable discussion the Committee did not
retain this proposal.

175. The Committee also considered, during its deliberations
on the major proposals discussed above, the following pro
posals which were designed to overcome some of the difficulties
expressed in relation to article 19 (1) (b):

(i) That article 19 (1) (b) be deleted because of the
difficulties that it had generated;

(ii) That the exception in article 19 (1) (b) only operate in
cases where the particular purposes were impliedly
made known to the seller but not where the particular
purposes were expressly made known to him;

(Hi) That the words "or that it was unreasonable for him
to rely" be deleted from article 19 (1) (b);

(iv) That the words "expressly or impliedly made known
to the seller" be replaced by "expressly or impliedly
specified to the seller".

176. None of these proposals commanded sufficient support
in the Committee and were not retained.
Burden of proof

177. The Committee considered a proposal that the fol
lowing paragraph be added to article 19:

"(3) The seller has to prove that the goods delivered by
him conform to the contract. However, if the buyer wants
to rely on a lack of conformity which he discovered after
the expiration of the period within which he had to examine
the goods under article 22, the buyer has to prove this lack
of conformity. The buyer is considered to have discovered
the lack of conformity before the expiration of this period
if he has given the seller notice of the lack of conformity
within a reasonable time after the expiration of this period."
178. There was little support for this proposal as it was

considered inappropriate for the Convention, which relates to
the international sale of goods, to deal with matters of evidence
or procedure. The Committee, accordingly did not retain the
proposal.

Contracts where buyer supplies a small part of the materials

179. The Committee considered a proposal to introduce a
rule into article 19 to deal with the situation where the goods
do not conform with the contract because of a defect in
materials supplied by the buyer. It was pointed out that article
3 (2) did not exclude such cases from the scope of application
of the Convention where the amount of material supplied by the
buyer was less than a substantial part of the materials neces
sary for the manufacture and production of the goods. The
Committee also considered a proposal that article 3 (2) be
amended to deal with this problem to achieve essentially the
same result.

180. These proposals, in their final form, were as follows:
(i) That the following paragraph be added to article 19:
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Decision

"Article 20
"(1) The seller is liable in accordance with the contract

and this Convention for any lack of conformity which exists
at the time when the risk passes to the buyer, even though
the lack of conformity becomes apparent only after that time.

"(2) The seller is also liable for any lack of conformit.y
which occurs after the time indicated in paragraph (1) of thIS
article and which is due to a breach of any of his obligations,
including a breach of any express guarantee that the goods
will remain fit for their ordinary purpose or for some par
ticular purpose, or that they will retain specified qualities or
characteristics for a specific period."

Decision

190. The Committee concludes that no change of substance
is called for in respect of article 21. It therefore recommends
that the Commission should adopt the following text:

"Article 21

"If the seller has delivered goods before the date for
delivery, he may, up to that date, deliver .any missing part
or make up any deficiency in the quantIty of the goods
delivered, or deliver goods in replacement of any non
conforming goods delivered or remedy any lack of con-

ARTICLE 21

188. The text of article 21 as adopted by the Working
Group on the International Sale of Goods is as follows:

"If the seller has delivered goods before the date for
delivery, up to that date he may deliver any mi~sing part
or quantity of the goods or deliver other conformIng goods
or cure any lack of conformity in the goods delivered, pro
vided that the exercise of this right does not cause the buyer
unreasonable inconvenience or unreasonable expense. How
ever, the buyer retains any right to claim damages as pro
vided in article 55."
189. The Commission considered, but did not retain, a

proposal that article 21 expressly state that th~ selle.r has a
right to deliver the goods before the date of delIvery ID order
to make explicit what is already implicit in the language of
article 21. However, there was little support for this proposal
as it was considered that the emphasis in article 21 should
remain on the seller's right to cure and that it would be inap·
propriate to confer on a party to a contract the right to breach
that contract.

187. The Committee concludes that no change of sub
stance is called for in respect of article 20. It therefore recom
mends that the Commission should adopt the following text:

ARTICLE 20

186. The text of article 20 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(1) The seller is liable in accordance with the contract
and this Convention for any lack of conformity which exists
at the time when the risk passes to the buyer, even though
the lack of conformity becomes apparent only after that time.

"(2) The seller is also liable for any lack of conformity
which occurs after the time indicated in paragraph (1) of this
article and which is due to a breach of any of his obligations,
including a breach of any express guarantee that the goods
will remain fit for their ordinary purpose or for some par
ticular purpose, or that they will retain specified qualities or
characteristics for a specific period,"

"Article 19

"(I) The seller must deliver goods which are of the
quantity, quality and description re~uired by the cont~act

and which are contained or packaged ID the manner reqUIred
by the COl-tra:t. Except where otherwise agreed, the goods
do not conform with the contract unless they:

"(a) Are fit for the purposes for which goods of the
same description would ordinarily be used;

"(b) Are at for any particular purpose expressly or
impliedly made known to the seller at the time of the con·
clusion of the contract, except where the circumstances show
that the buyer did not rely, or that it was unreasonable for
him to rely, on the seIler's skill and judgement;

"(c) Possess the qualities of goods which the seller has
held out to the buyer as a sample or model;

"(d) Are contained or packaged in the manner usual
for such goods.

"(2) The seIler is not liable under subparagraphs (a) to (d)

Decision

185. The Committee concludes that no change of substance
is called for in respect of article 19. It therefore recommends
that the Commission should adopt the foIlowing text:

"(3) The seller is not liable under paragraph, (1) of ~is of paragraph (1) of this article for any non-conformity of the
article for lack of conformity caused by defects In mate~lal goods if at the time of the conclusion of the contract the
supplied by the buyer for use in, manufacture or productIon buyer knew or could not have been unaware of such non-
of the goods: conformity."

"(a) Unless ,the seIler knew, or could not have been
unaware, of such defects;

"(b) The same provision applies .if the buyer ~sisted ~n
using such material even after haVIng been notified of Its
defects."
(ii) That the underscored words be added to article 3 (2):

"(2) Contracts for the supply of goods to be manufactured
or produced are to be considered sales unless the party who
orders the goods undertakes to supply a substantial par~ of
the materials necessary for such manufacture or productIon.
If the buyer undertakes to supply less'than a substantial part
of those materials, this Convention applies to that supply as
it would to a sale unless the circumstances indicate the
contrary."
181. In support of the first proposal it was pointed out that

even though the amount of material s~pplied. by the buyer ~as

not substantial, a defect in these materIals mIght cause a major
lack of conformity in the goods as produced by the seller.
It was stated that the seller should be liable for any lack of
conformity of goods produced by him c~used .bY .defects in
materials supplied by the buyer but that thIS oblIgatIOn should
not be absolute. The seIler should not be liable if the seIler
did not know or could not have been aware of such defects or
if the buyer insisted on the use of those materials after notifica
tion of the defects in the materials supplied.

182. Under another view, the proposal was unnecessary
since it dealt with a matter of minor importance and merely
stated an obvious result.

183. The second proposal, which sought to achieve the
same result by amending article 3 (2), was met by the same
criticisms that were directed against the first proposal. In
addition it was stated that the notion that the Convention
applied to the supply of mat~rials by the ~uy~r to the seller "a~
it would to a sale unless the cIrcumstances mdlcate the contrary
could raise difficulties of interpretation since the buyer would
have to be treated as the seller and vice versa. Further, such a
fictional contract, without a price, would cause difficulties in
a number of legal systems.

184. Although there was considerable support for the .gen
eral principle contained in these pro~os~ls .the COO?ffiltte.e,
after extensive discussion centred on elImInatIng drafting dif
ficulties, decided to reject both proposals.
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formity in the goods delivered, provided that the exercise of
this right does not cause the buyer unreasonable inconve
nience or unreasonable expense. The buyer retains any right
to claim damages as provided for in this Convention."

ARTICLE 22

191. The text of article 22 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(1) The buyer must examine the goods, or cause them
to be examined, within as short a period as is practicable in
the circumstances.

"(2) If the contract involves carriage of the goods,
examination may be deferred until after the goods have
arrived at the place of destination.

"(3) If the goods are redispatched by the buyer without
a reasonable opportunity for examination by him and at
the time of the conclusion of the contract the seller knew
or ought to have known of the possibility of such redispatch,
examination may be deferred until after the goods have
arrived at the new destination."

Paragraph (1)

192. The Committee considered a proposal to replace para
graph (1) with the following provision:

"(1) Where the goods are delivered to the buyer, he is
not deemed to have accepted them unless and until he has
had a reasonable opportunity of examining them for the
purpose of ascertaining whether they are in conformity with
the contract."
193. In support of this proposal, it was stated that the buyer

should have a right to examine the goods and that accordingly
acceptance should be postponed until the buyer had such an
opportunity for examination. However, it was pointed out that
the framing of the proposal in terms of acceptance rather than
in terms of an obligation to examine the goods would cause
needless difficulties since national law doctrines relating to ac
ceptance differed widely. In any case, the buyer was adequately
protected by article 23 (I) which provides that the right to rely
on a lack of conformity is lost only if the buyer does not give
notice "within a reasonable time after he has discovered it or
ought to have discovered it".

194. The Committee, after deliberation, decided not to
retain this proposal.

Paragraph (2)

195. The Committee considered a proposal that in cases
involving carriage of goods the examination may be deferred
until the goods arrive at the final place of destination. The
Committee did not retain this proposal as it commanded no
support.

Decision

196. The Committee concludes that no change in substance
is called for in respect of article 22. It therefore recommends
the following text to the Commission:

"Article 22

"(I) The buyer must examine the goods, or cause them
to be examined, within as short a period as is practicable in
the circumstances.

"(2) If the contract involves carriage of the goods, exam
ination may be deferred until after the goods have arrived
at their destination.

"(3) If the goods are redispatched by the buyer without a
reasonable opportunity for examination by him and at the
time of the conclusion of the contract the seller knew or
ought to have known of the possibility of such redispatch,
examination may be deferred until after the goods have
arrived at the new destination."

ARTICLE 23

197. The text of article 23, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) The buyer loses the right to rely on a lack of con
formity of the goods if he does not give the seller a notice
specifying the nature of the lack of conformity within a
reasonable time after he has discovered it or ought to have
discovered it.

"(2) In any event, the buyer loses the right to rely on a
lack of conformity of the goods if he does not give the seller
notice thereof at the latest within a period of two years from
the date on which the goods were actually handed over to
the buyer, unless such time-limit is inconsistent with a con
tractual period of guarantee."

Paragraph (1)

198. The Committee considered a proposal that the text
should be reworded to indicate that the buyer does not lose his
"right" to rely on a lack of conformity in the goods if he fails
to give notice but that he loses the power to enforce his rights.
This would furnish a better legal basis for the common occur
rence that, without being obligated to do so, the seller recog
nizes his obligations in respect of his having delivered goods
which failed to conform to the contract, in spite of not having
received notice of the lack of conformity in proper time.

199. The Committee did not retain this proposal for lack
of support.

200. The Committee considered two proposals to reduce the
obligation of the buyer to examine the goods. The first proposal
was for the replacement of the words "ought to have discovered
[the lack of conformity]" by "could have discovered it in the cir
cumstances". The second proposal would have deleted the
words "within a reasonable time". It was suggested that the
buyer should be placed under no obligation to discover defects.
In particular, buyers from developing countries are at a partic
ular disadvantage when it comes to examining technologically
complicated machinery.

201. The Committee did not retain these proposals since
it was of the view that the buyer should have the duty both to
examine the goods and to notify the seller of lack of conform
ity. However, the Committee referred to the Drafting Group
the question as to whether the words "in the circumstances"
should be added to the words "or ought to have discovered it".

Recommendation of the Drafting Group!

202. The Drafting Group, however, queried whether the
expression "in the circumstances" should be included in para
graph (1) of article 23 because, although the length of the
period clearly depended on the circumstances of the case, the
insertion of this expression in only one article could lead to a
contrary conclusion in other articles of the Convention which
did not use this expression in relation to other time-limits
imposed on the parties. The Drafting Group accordingly placed
the expression "in the circumstances" within square brackets.
The Committee accepted the recommendation of the Drafting
Group and deleted the expression from the article.

Paragraph (2)

203. The Committee considered a proposal to shorten the
maximum period during which notice can be given from two
years to one year. A two-year period was said to be longer than
that which is found in most national legislation and to be an
excessively long period for a seller not to know whether a
claim for lack of conformity of the goods would be made by
the buyer.

204. On the other hand it was said that it would work to the
disadvantage of the developing countries if the maximum
period of time for giving notice were to be shortened. The
Committee decided not to retain this proposal.

205. The Committee also considered various proposals to

r See para. 9 above.
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have the point of time at which the two-year time-limit com
mences more clearly associated with the point of time at which
the buyer is required to examine the goods under article 22, and
especially where examination of the goods may be deferred
because of redispatch. It was noted that under article 22 the
buyer is required to examine the goods within as short a period
as is practicable in the circumstances, which, in the case where
the contract involves the carriage of goods, is after the goods
have arrived at their place of destination. It was also noted
that where the goods are redispatched by the buyer without a
reasonable opportunity for examination by him, in certain
circumstances the examination may be deferred until after the
goods have arrived at the new destination. However, under
article 23 (2) the two-year time-limit for giving notice of lack of
conformity commenced on the date the goods "were actually
handed over to the buyer".

206. However, it was pointed out that a period of fixed
length, such as the two-year maximum period for giving notice
under article 23 (2), should commence on an easily ascertainable
date. The most easily ascertainable date is the date on which
the goods were actually handed over to the buyer. Even if that
date may be as much as several months prior to the date on
which examination of the goods is practicable or required
under article 22 (3) in those cases in which the goods have
been redispatched, it is not an unreasomible point of time from
which to measure the maximum period for giving notice in
view of the fact that two years is a relatively long time for
giving such notice. It was also noted that the time the goods
were actually handed over to the buyer was the point of time
at which the four-year period of limitation commences under
the Convention on the Limitation Period. As a result the
Committee did not retain this proposal.

Decision

207. The Committee concludes that no change of substance
is called for in respect of article 23. It therefore recommends
that the Commission should adopt the following text:

"Article 23

"(I) The buyer loses the right to rely on a lack of con
formity of the goods if he does not give notice to the seller
specifying the nature of the lack of conformity within a
reasonable time after he has discovered it or ought to have
discovered it.

"(2) In any event, the buyer loses the right to rely on a
lack of conformity of the goods if he does not give the seller
notice thereof at the latest within a period of two years from
the date on which the goods were actually handed over to
the buyer, unless such time-limit is inconsistent with a
contractual period of guarantee."

ARTICLE 24

208. The text of article 24, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The seller is not entitled to rely on the provisions of
articles 22 and 23 if the lack of conformity relates to facts
of which he knew or could not have been unaware and
which he did not disclose to the buyer."

Decision

209. The Committee concludes that no change of sub
stance is called for in respect of article 24. It therefore recom
mends that the Commission should adopt the following text:

"Article 24

"The seller is not entitled to rely on the provIsIons of
articles 22 and 23 if the lack of conformity relates to facts
of which he knew or could not have been unaware and
which he did not disclose to the buyer."

ARTICLE 25

210. The text of article 25, as adopted by the Working
Group on the .International Sale of Goods, is as follows:

"The seller must deliver goods which are free from the
right or claim of a third person, unless the buyer agreed to
take the goods subject to such right or claim."
211. The Committee established a Special Working Group

consisting of the representatives of Finland, German Democratic
Repl;lblic, Ghana, India, Japan and Mepco to prepare a
revised article 25 to cover situations in which the goods sold
were subject to a right or claim of a third party based on
industrial or intellectual property.

212. The text of article 25, as proposed by the Special
Working Group, is as follows:

"(1) The seller must delivet goods which are free from
the right or claim of a third party, other than one based
on industrial or intellectual property, unless the buyer agreed
to take the goods subject to that right or claim.

"(2) The seller must deliver goods which are free from
any right or claim of a third party, of which at the time of
the conclusion of the contract the seller knew or could not
have been unaware, if that right or claim is based on
industrial or intellectual property:

"(a) Under the law of the State where the goods will be
used if it was contemplated by the parties at the time of the
conclusion of the contract that the goods will be used in that
State; or

"(b) In any case under the law of the State where the
buyer has his place of business.

"(3) The obligation of the seller under paragraph (2) of
this article does not extend to cases where:

"(a) At the time of the conclusion of the contract the
buyer knew or could not have been unaware of the right or
claim; or

"(b) The right or claim results from t1te seller's com·
pliance witlt technical drawings, designs, formulae or other
such specifications furnished by t1te buyer.

"(4) Failure by the buyer to give notice of the right or
claim has t1te same consequences as failure to give notice of
lack of conformity under article 23."

Paragraph (1)

213. The Committee noted that paragraph (1) reproduced
in principle the text of article 25 as adopted by the Working
Group on t1te International Sale of Goods with t1te exception
that claims based on industrial or intellectual property were
expressly excluded as they were to be dealt with in articles
25 (2) to 25 (4).

214. The Committee adopted paragraph (1).

Paragraph (2)

215. The Committee noted that the Special Working Group
had two major objectives in formulating paragraph (2). The
first was to define the limits of the seller's responsibility to
supply goods which were free from any right or claim of a
third party based on industrial or intellectual property. The
objective was achieved by making the seller responsible for
those rights or claims of which, at the time of the conclusion of
the contract, he knew or could not have been unaware. The
second objective was to indicate which industrial or intellectual
property laws were relevant in determining whether t1te seller
had breached his obligation to supply goods free from t1te in
dustrial or intellectual property rights or claims of a third
party. This was achieved by selecting t1te law of t1te State
where the goods would be used, if use in that State was con
templated by t1te parties at t1te time of the conclusion of the
contract or, in any other case, under the law where the buyer
had his place of business.

216. Although there was general support for the text pro
posed by the Special Working Group, two representatives
reserved their position in relation to this paragraph and to
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paragraphs (3) and (4). One representative indicated that he
was not prepared to discuss the substantive rules contained in
articles 25 (2) to 25 (4) because the regulation of industrial or
intellectual property rights was too complex a matter to be
resolved in the context of a draft Convention on the Interna
tional· Sale of Goods. Another representative stated that indus
trial or intellectual property rights should be regulated in a
separate instrument and not in a draft Sales Convention.

217. An observer, while not objecting to the fact that in
dustrial or intellectual property rights were dealt with in the
Convention, objected to the substance of the rules contained
in paragraphs (2) to (4) since, in his view, they would encourage
the breach of existing international Conventions which regu
lated industrial or intellectual property rights.

218. The Committee adopted a proposal to make it clear
that the seller had breached his obligation if, because of the
right or claim of the third party, the buyer was precluded from
reselling the goods as well as if he was precluded from using
them.

219. The Committee considered, but did not retain, the
following proposals to amend article 25 (2):

(i) That subparagraphs (a) and (b) be cumulative rather
than alternative in order to give added protection to
persons who had bought goods subject to claims based
on industrial or intellectual property;

(ii) That the expression "industrial or intellectual property"
be replaced by "intellectual· property" to accord with
modern commercial usage. The Committee retained the
expression "industrial or intellectual property" to ensure
that the scope of the provision was not misunderstood.

Limits to paragraph (2)

220. It was noted that the Special Working Group did not
deal with the question of breaches of administrative regulations
which might restrict the use or sale of goods and consequently,
this matter was to be regulated by national law.

Paragraph (3)

221. The Commission noted that the objective of the
Special Working Group in relation to paragraph (3) was to
state limits to the responsibility of the seller in terms of the
knowJedge of the buyer. The general notion was that the seller
would not be liable under paragraph (2) if the buyer knew
or could not have been unaware at the time of the conclusion
of the contract of the existence of those rights or claims or
where the right or claim resulted from the seller's compliance
with technical drawings, designs, formulae or other such speci
fications furnished by the buyer.

Paragraph (4)

222. The Committee noted that the objective of the Special
Working Group in relation to paragraph (4) was to regulate
the consequences of failure by the buyer to give notice of a
right or claim of a third party based on industrial or intellectual
property.

223. There was considerable discussion on whether both
paragraphs (1) and (2) of article 23 should apply to a right or
claim based on industrial or intellectual property. It was
generally considered that the two-year period during which
notice had to be given in accordance with article 23 (2) was
inappropriate in relation to article 25 (4).

224. The Committee, in order to clarify the situation, de
cided to incorporate as nearly as possible the text of the notice
requirements of article 23 (1) into article 25 (4).

Structure of article 25

225. The. Committee decided to separate the proposed
article 25 into two provisions. Article 25 (1) would become a
separate article, numbered article 25, referring to third party
rights or claims other than those based on industrial or intel
lectual property. Paragraphs (2) to (4) of article 25 would be
contained in a separate article (article 26) dealing with indus
trial or intellectual property claims. The Committee also de-

cided to broaden the title of section 11 of chapter III of the
Convention so that it would refer to claims of third persons.

Relationship to article 7

226. As a consequence of adopting article 26, the Com
mittee deleted article 7 (2).

Recommendation of the Drafting Groupg

227. The Drafting Group noted that, as a result of the
action of the Committee in separating the proposed article 25
into two provisions, the notice requirement of the proposed
article 25 (4) would no longer apply to the provision on third
party rights or claims other than those based on industrial or
intellectual property (now article 25). However, because it was
not clear that this was a deliberately intended result of the
Committee's action, the Drafting Group prepared a new para
graph (2) to article 25 on the consequences of the failure by
the buyer to give notice of a right or claim of a third party.
This new paragraph, which was identical to the notice require
ment as proposed by the Drafting Group for article 26 (3) (the
new numbering of the original proposed article. 25 (4», was
placed in square brackets by the Drafting Group to bring to the
attention of the Committee the question as to whether it should
be retained.

228. The Committee decided to have such a provision and
accordingly removed the square brackets. Two representatives
indicated that they preferred to retain the square brackets as
they were opposed to the substance of the provision.

Decision

229. The Committee, therefore, recommends that the Com
mission adopt the following text of articles 25 and 26:

"Article 25

"(1) The seller must deliver goods which are free from
any right or claim of a third party, other than one based on
industrial or intellectual property, unless the buyer agreed
to take the goods subject to that right or claim.

"(2) The buyer does not have the right to rely on the
provisions of this article if he does not give notice to the
seller specifying the nature of the right or claim of the third
party within a reasonable time after he became aware or
ought to have become aware of the right or claim.

"Article 26

"(1) The seller must deliver goods which are free from
any right or claim of a third party based on· industrial or
intellectual property, of which at the time of the conclusion
of the contract the seller knew or could not have been un
aware, provided that that right or claim is based on industrial
or intellectual property:

"(a) Under the law of the State where the goods will be
resold or otherwise used if it was contemplated by the parties
at the time of the conclusion of the contract that the goods
would be resold or otherwise used in that State; or

"(b) In any other case under the law of the State where
the buyer has his place of business.

"(2) The obligation of the seller under paragraph (1) of
this article does not extend to cases where:

"(a) At the time of the conclusion of the contract the
buyer knew or could not have been unaware of the right or
claim; or

"(b) The right or claim results from the seller's compli
ance with technical drawings, designs, formulae or other such
specifications furnished by the buyer.

"(3) The buyer does not have the right to rely on the
provisions of this article if he does not give notice to the
seller specifying the nature of the right or claim of the third
party within a reasonable time after he became aware or
ought to have become aware of the right or claim."

g See para. 9 above.
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ARTICLE 26

230. The text of article 26 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(I) If the seller fails to perform any of his obligations
under the contract and this Convention, the buyer may:

"(a) Exercise the rights provided in articles 27 to 33;
"(b) Claim damages as provided in articles 55 to 59.
"(2) The buyer is not deprived of any right he may have

to claim damages even though he resorts to other remedies.
"(3) If the buyer resorts to a remedy for breach of con

tract, the seller is not entitled to apply to a court or arbitral
tribunal to grant him a period of grace."

Paragraph (1)

231. The Committee considered a suggestion that the
enumeration of remedies in article 26 (1) did not make it clear
whether the buyer could claim damages in addition to exercis
ing the rights provided in articles 27 to 33. It was suggested
that this problem might be overcome by placing appropriate
connecting words betweensubparagraphs (a) and (b) of article
26 (I). Despite the preference of some representatives that the
draft Convention not allow an accumulation of remedies, the
generally accepted view was that the buyer should not be de
prived of the right to claim for any damages he might have
su1fered by the mere fact that he had exercised other remedies.
Even in cases where the buyer had declared the price reduced
pursuant to article 31, he might have suffered additional dam
ages, for instance because of delay. It was considered that the
remedy scheme of the Convention should not preclude the
buyer from obtaining such damages from the seller. It was
pointed out that the Working Group on the International Sale
of Goods had not placed the word "and" between subpara
graphs (a) and (b) of article 26 (I) since accumulation of
remedies may not be appropriate in all cases. It was also pointed
out that the Working Group was of the opinion that this result
could be more clearly obtained by the language of article 26
(2). However, the Committee considered that since the draft
text might be misunderstood, it should be sent to the Drafting
Group for possible clarification. The Drafting Group was also
requested to consider whether any articles should be added or
deleted from the enumeration of provisions contained in articles
26 (1) (a) and (b).

Paragraph (3)

232. The Committee considered a proposal that article 26
(3) be deleted. It was stated in support of this proposal that the
object of the Convention should be to maintain the contract
with the result that the seller should be permitted to apply to
a court for a period of grace to perform the contract. In op
position to the proposal, it was stated that to allow a court to
grant delay of grace would mean in some legal systems that a
seller who performed within the additional time would not have
breached the contract and could Iiot, therefore, be liable for
any damages for late delivery. As a result the Committee did
not retain this proposal.

Exclusivity of remedies

233. The Committee considered a proposal that the Con
vention limit the rights of the buyer to those conferred on him
by the Convention so that, except in cases of fraud, remedies
based upon national law are excluded.

234. In support of this proposal it was stated that exclusion
of national law remedies was desirable on grounds of uni
formity since those remedies may permit a party to escape from
the application of the sanctions in the draft Convention. On the
other hand, the continued right to resort to national law
remedies in cases of fraud would permit the continued applica
tion of the public policy of the State concerned.

235. In opposition to this proposal it was stated that even
if the proposal were accepted, national rules which affected the
formation and validity of the contract could still be applicable
because these matters were excluded from the ambit of the

draft Convention by article 7. The proposal contained the
added risk that it may be interpreted in some legal systems to
prevent the buyer from relying upon remedies stipulated in
the contract despite the existence of article 5 which gave
supremacy to the will of the parties. It was also pointed out
that in situations where defective products had caused damage
it may be inadvisable to protect the seller by preventing the
buyer from relying on remedies in tort.

236. The Committee, after deliberation, did not retain the
proposal.

Decision

237. The Committee concludes that no change of substance
is called for in respect of this article, now renumbered as
article 27. The Committee therefore recommends that the Com
mission should adopt the following text:

"Article 27

"(1) If the seller fails to perform any of his obligations
under the contract and this Convention, the buyer may:

"(a) Exercise the rights provided in articles 28 to 34;
"(h) Claim damages as provided in articles 56 to 59.
"(2) The buyer is not deprived of any right he may have

to claim damages by exercising his right to other remedies.
"(3) No period of grace may be granted to the seller by

a court or arbitral tribunal when the buyer resorts to a
remedy for breach of contract."

ARTICLE 27

238. The text of article 27 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(I) The buyer may require performance by the seller
unless he has resorted to a remedy which is inconsistent with
such requirement.

"(2) If the goods do not conform with the contract, the
buyer may require delivery of substitute goods only if the
lack of conformity constitutes a fundamental breach and a
request for substitute goods is made either in conjunction
with notice given under article 23 or within a reasonable
time thereafter."

Paragraph (1)

(i) Cover purchas~

239. The Committee considered a proposal that the buyer
has no right to require performance if "it is reasonably possible
for the buyer to purchase goods to replace those to which the
contract relates". In support of this proposal, which adopted
the approach of article 25 of ULIS, it was stated that if the
buyer. could easily purchase substitute goods it would be un
reasonable to compel the seller to supply such goods when this
may involve him in great expense. It was stated that the pro
posal was a particular application of the principle of mitigation
of damages set forth in article 59 and accorded with com
mercial practice since rights to specific performance would
usually be ineffective because of the delay in obtaining such
relief from a court.

240. The contrary view was expressed that the proposal, if
accepted, would unjustifiably restrict the rights of the buyer to
require performance of the contract. The interests of the seller
would be adequately protected under article 59 which imposed
on the party who relies on a breach· of contract the duty to
mitigate the loss resulting from the breach. Furthermore, it was
not equitable to compel the innocent party, Le. the buyer, to
go to the trouble of obtaining replacement goods. There was
also the danger that the proposal, if adopted, might be abused
by a seller anxious to avoid his contractual obligations. Finally,
the proposal could complicate calculation of damages pursuant
to article 56..

241. The Committee, after discussion, did not retain the
proposal.
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(il) lVon-delivery

242. The Committee also considered, but did not retain, a
proposal that in case of non-delivery the buyer should be able
to require the seller to deliver the goods only if he presents
his request within a reasonable time after the last deadline for
delivery. .

Paragraphs (1) and (2)

Buyer's right to require repair

243. The Committee considered a number of proposals
whose objective was to make it clear that article 27 authorized
the buyer to demand that the seller remedy any defects in the
goods.

244. There was general agreement' that article 27 included
the right of the buyer to require that defects in the goods be
remedied but there was difference of opinion on whether this
should be explicitly stated.

245. It was stated that some legal systems did not recognize
the right to demand cure. Accordingly, if this result were to be
achieved under the Convention, the right to demand cure should
be made explicit in the text. However, under another view the
present text of article 27 was clear and the complex changes
proposed would only confuse the situation.

246. There was also difference of opinion on whether there
should be any limitations on the exercise of the buyer's right
to demand cure.

247. Under one view, the right to require cure should be
limited to cases of fundamental breach and, if the goods had
been delivered, the cure should not cause the seller unreason
able inconvenience or unreasonable expense. A prerequisite for
the exercise of the right to demand cure should be that such
demand be made in conjunction with the notice of conformity
under article 23 or within a reasonable time thereafter. It was
important to set out carefully the limits to the buyer's right to
demand cure because national rules on specific performance
differed widely. It was also noted that these limitations should
be broadly similar to those governing the right to demand sub
stitute goods pursuant to article 27 (2).

248. Another view was that there should be no limitations
on the right of the innocent party to require the party in breach
to perform the contract.

249. It was generally agreed that it may be possible to re
examine this question if all the proposals and suggestions were
submitted to a Special Working Group whose task was to sub
mit a unified text.

250. The Committee accordingly referred the matter to a
Special Working Group consisting of the representatives of
Australia, Chile, Germany, Federal Republic of, Ghana, Japan,
Norway and Yugoslavia.

251. The text submitted by the Special Working Group is
as follows:

"(I) The buyer may require performance by the seller
unless he has resorted to a remedy which is inconsistent with
such requirement [or the seller has requested the buyer to
purchase goods to replace those to which the contract relates
and it is reasonably practicable for the buyer to do so].

"(2) The buyer may require the seller to remedy a lack
of conformity in the goods by repairing them only if the
seller can do so without unreasonable inconvenience or un
reasonable expense.

"(3) The buyer may require delivery of substitute goods
only if the lack of conformity constitutes a fundamental
breach and it is reasonably practicable for the seller to supply
substitute goods.

"(4) Any request to repair or to deliver substitute goods
may be made only in conjunction with notice given under
article 23 or within a reasonable time thereafter."

Discussion of text submitted by Special Working Group

252. The Special Working Group reported that the words
in square brackets were a further attempt by some members of

the Special Working Group to deal with the problem of cover
purchase. These words were not retained by the Committee in
view of its previous deliberations on the matter (see paras. 239
and 240 above).

253. The Special Working Group reported that the pro
posed paragraph (2) made it clear that repair of defective goods
was encompassed within article 27. The provision also regu
lated the conditions under which repair of defects in the goods
could be required. The objective of the proposed paragraph (3)
was to regulate the conditions under which the buyer can re
quire delivery of substitute goods. In addition to the require
ment in the present text of article 27 (2) that the defect
constitute a fundamental breach, a requirement that the delivery
of substitute goods also be "reasonably practicable" for the
seller was added. The proposed paragraph (4) dealt with notice
requirements in the same way as was done in the latter part
of article 27 (2), with the exception that the notice requirement
was extended to specifically include cases of repair.

254. In support of the proposed text, it was stated that it
was realistic to limit the right of the buyer to require specific
performance because frequently the seller would not be able
to perform. Limiting the right to require specific performance
also accorded with the practice of most jurisdictions which had
such a remedy. Furthermore, if the costs to the seller of curing
defects, or supplying substitute goods, were prohibitive, the
buyer should be compelled to accept damages. This rule would
coincide with the principle of mitigation of damages set out in
article 59.

255. In support of proposed paragraph (2), it was stated that
without such an express provision a number of legal systems
would not permit the buyer to compel the seller to cure defects
in goods which had been delivered. Accordingly, the proposal
would ensure a similar result to that obtained in those legal
systems which consider the concept of requiring "performance"
to encompass cure of defective goods.

256. In opposition to the proposed article, it was stated
that as the seller was in breach the buyer must have the right
to compel performance. This right to demand performance of
the contract should not be subject to any pre-conditions. Prior
to the breach the buyer had' a right to expect performance and
accordingly this right should not be lessened by the fact of
breach. Further, it was stated that the proposal placed the de
termination of whether the seller should perform the contract,
prima facie, in the hands of the seller which could compel the
innocent party to litigate to determine whether he had a right
to compel performance. It was also noted that while it was clear
that in many cases specific performance would be impossible
and that the buyer would have to accept damages, the statement
of general principle in the Convention should be that the buyer
is entitled to performance of the contract.

257. The Committee, after deliberation, did not retain the
proposed text of the Special Working Group. In view of this
decision, the Committee did not consider a number of proposals
which sought to amend the proposed text submitted by the
Special Working Group.

258. Two representatives stated that as consequence of fail
ing to deal specifically with cure, a buyer seeking redress in
the courts of their legal systems would not be able to demand
cure of defective goods under article 27 (1). One representa
tive stated that, in his view, the right to demand cure was en
compassed within the concept of requiring "performance"
contained in article 27 (1).

Decision
259. The Committee concludes that no change of substance

is called for in respect of this article, now renumbered as article
28. It therefore recommends that the Commission should adopt
the following text:

"Article 28
"(1) The buyer may require performance by the seller of

his obligations unless the buyer has resorted to a remedy
which is inconsistent with such requirement.
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"(2) If the goods do not conform with the contract, the
buyer may require delivery of substitute goods only if the
lack of conformity constitutes a· fundamental breach and a
request for substitute goods is made either in conjunction
with notice given under article 23 or within a reasonable
time thereafter."

ARTICLE 28

260. The text of article 28 as adopted by the Working
Group on the International Sale of Goods is as foIlows:

"The buyer may request performance within an additional
period of time of reasonable length. In such a case, the buyer
cannot during such period resort to any remedy for breach
of contract, unless the seIler has declared that he will not
comply with the request."

Effect of request for performance on remedies

261. The Committee was of the view that article 28 was
intended to prevent the buyer from relying on any remedies
for breach of contract during the additional period of time that
'he had fixed for performance. After the expiration of this
period the buyer could resort to any of the remedies available
to him. However, a number of representatives considered that
this result may not flow from the present wording of article 28.
Accordingly, the matter was referred to the Drafting Group
together with a number of drafting suggestions which sought to
make it clear that the purpose of article 28 was tp regulate the
power of the buyer to fix an additional period for performance
and to define the consequences of such a request on the buyer's
remedies during that period.

Nature of the additional period

262. The Commission considered a proposal that the fol
lowing text be added as paragraph (2) to article 28:

"(2) Where the buyer requests the seIler to perform, with
out fixing an additional period referred to in paragraph (1),
the request is assumed [, for the purpose of the provisions
thereof,] to include the fixing of a period of reasonable
length."
263. In support of this proposal it was stated that the effect

of a request by the buyer for performance by theseIler which
did not state an additional period of time for performance
should be the same as a request which stated an additional
specific period of time. However, a request for performance
which did not state a fixed period and which was not acceded
to by the seIler should not authorize the buyer to avoid the
contract under article 30 (1) (b), unless that failure to perform
constituted a fundamental breach of contract under article 30
(1) (a).

264. It was generaIly considered that the essence of the
Nachfrist principle embodied in article 28 was that the buyer
had requested performance within a fixed additional period of
time which was also of reasonable length. The purpose of such
a period was to enable the buyer to specify the period dUring
which he could still accept performance. The only limit to the
length of the period chosen by the buyer was that it be of rea
sonable length. It was because the fixed additional period was
of reasonable length that failure on the part of the seller to
comply with that request enabled the buyer to declare the con
tract avoided under article 30 (1) (b).

265. The Committee accordingly did not retain the pro
posal to insert a provision into article 28 which would enable
the mechanism of the article to be used in relation to requests
for performance which did not fix an additional period of time.

266. The Committee referred article 28 to the Drafting
Group to ensure that it reflected the fact that the additional
period be of fixed duration and that the fixed period be of rea
sonable length.

267. The Committee also referred to the Drafting Group
a proposal that a declaration by the seller that he will not com
ply with a request by the buyer for performance must arrive
before it can be relied upon by the seIler.

Decision

268. The Committee recommends that the Commission
should adopt the foIlowing text, now renumbered as article 29:

"Article 29

"(1) The buyer may fix an additional period of time of
reasonable length for performance by the seller of his obli
gations.

"(2) Unless the buyer has received notice from the seller
that he will not perform within the period so fixed the buyer
may not, during that period, resort to any remedy'for breach
of contract. However, the buyer is not deprived thereby of
any right he may have to claim damages for delay in the
performance."

ARTICLE 29

269. The text of article 29 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(1) The seller may cure, even after the date for delivery,
any failure to perform his obligations, if he can do so without
such delay as will amount to a fundamental breach of con
tract and without causing the buyer unreasonable inconve
nience or unreasonable expense, unless the buyer has declared
the contract avoided in accordance with article 30 or has
declared the price to be reduced in accordance with article
31.

"(2) If the seller requests the buyer to make known
whether he will accept performance and the buyer does not
comply within a reasonable time, the seller may perform
within the time indicated in his request or, if no time is in
dicated, within a reasonable time. The buyer cannot, during
either period of time, resort to any remedy which is incon
sistent with performance by the seller.

"(3) A notice by the seIler that he will perform within a
specified period of time or within a reasonable period of
time is assumed to include a request, under paragraph (2) of
this article" that the buyer make known his decision."

Relationship of seller's right to cure with buyer's right to claim
damages

270. The Committee decided to request the Drafting Com
mittee to include in both article 21 and this article a reference
to the fact that even though the seller cures any failure to per
form his obligations the buyer still retains any right to claim
damages as provided in article 55.

Paragraph (1)

Relationship of seller's right to cure with other remedies of
buyer

271. The Committee considered several proposals which
sought to clarify the relationship of the seller's right to remedy
any failure to perform his obligations with the buyer's remedies,
notably, the buyer's right to declare the contract avoided and
his right to declare a reduction in the price.

272. These proposals were as follows:
(i) That the words "unless the buyer has declared the con

tract avoided in accordance with article 30 or has de
clared the price to be reduced in accordance with article
31" be deleted.

(H) That the words "or has declared the price to be re
duced in accordance with article 31" be deleted. In
addition, article 31 should be amended to make it clear
that the seller's right to cure his failure to perform
takes precedence over the buyer's right to have the
price reduced.

(Hi) That the following sentence be added to paragraph
(1): "The seller is, however, obliged to compensate the
buyer for any expense caused by the seller in exercis
ing his right to cure the failure to perform."
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273. The central issue in discussing these proposals was
whether the buyer may preclude the 'sel1er from curing any
failure to perform his obligations where the cure can be effected
without such delay as would amount to a fundamental breach
and without causing the buyer unreasonable inconvenience or
unreasonable expense. This issue was discussed in the context
of a defect in the goods which, in the absence of repair, was
so serious as to constitute a fundamental breach but where the
delay in remedying that defect would not constitute a funda
mental breach and would not even cause the buyer unreason
able inconvenience or unreasonable. expense.

274. One view was that the sel1er's right to cure should
take precedence over the buyer's right to declare the contract
avoided or to declare a reduction in the price. It was stated that
this rule would promote the upholding of contracts and prevent
the needless expense to the seller of avoidance or price reduc
tion where the defect could be quickly cured. The buyer would
be protected by the fact that the seller's right would only
operate where the cure could be effected without such delay as
would constitute a fundamental breach and only where the cure
did not cause the buyer unreasonable inconvenience or unrea
sonable expense. In addition the seller would have to com
pensate the buyer for all expenses suffered by him because of
the exercise of the seller's right to cure..

275. Under another view if the defect could be cured easily
there would be no fundamental breach of the contract since
the notion of fundamental breach must be. considered both in
the light of the defect itself and in the light of the possibility
for cure. However, it was pointed out this result would. not be
evident to many common law jurisdictions if the words "unless
the buyer has declared the contract avoided in accordance with
article 30" were retained in article 29 (1).

276. There was considerable opposition in the Committee
to the idea that the buyer's right to declare the contract avoided
could be affected by an offer to cure the defect. The seller was
in breach and any possibility to cure was a privilege which de
pended upon the consent of the buyer who had the right to
declare the contract avoided.

277. There was substantial support for the proposition that
the buyer's right to declare a reduction in the price was subject
to the seller's right to cure provided that the seller bore all
expenses of such cure. The Committee accordingly decided to
accept this principle and requested the Drafting Group to for
mulate appropriate language.

278. The Committee then considered the following pro
posals which had been submitted in the light of its delibera
tions:

(i) That article 29 (1) read as follows:
"(1) The seller may, at his own expense, cure, even after

the date of delivery, any failure to perform his obligations, if
he can do so within a reasonable time and without causing
the buyer unreasonable inconvenience, unless the buyer has
declared the contract avoided in accordance with article 30."
(ii) That article 29 (I) read as follows:

"(1) The seller may, at his own expense, cure, even after
the date for delivery, any failure to perform his obligations.
if he can do so without such delay as will amount to a funda
mental breach of contract and without causing the buyer
unreasonable inconvenience including any uncertainty in re
imbursement by the seller of expenses advanced by the buyer,
unless the buyer has declared the contract avoided in accor
dance with article 30."
279. It was stated in support of both of these proposals that

the buyer would not bear any expenses caused by the exercise of
the seller's right to cure and since the buyer would not even
suffer any "unreasonable inconvenience" it was reasonable to
compel the buyer to accept the cure rather than declare the
contract avoided.

280. In support of the second proposal (para. 278 (ii)
above), it was stated that making the exercise of the sel1er's
right to cure subject to not causing "any uncertainty in reim-

bursement by the seller of expenses advanced by the buyer"
would further protect the buyer and ensure an equitable distri
bution of rights between the parties.

281. In opposition to these proposals, it was argued that as
the sel1er was in breach, any right to cure should be subject to
the cure not causing any expense or unreasonable inconvenience
to the buyer. In addition, the proposals did not make it clear
that the buyer has the right to any consequential damages in
addition to expenses caused by the cure.

282. Opposition to the proposals was also based on the
ground that questions of reimbursement for damages should be
included among the provisions on damages rather than in a
provision dealing with the seller's right to cure.

283. The second proposal (para. 278 (ii) above) was also
opposed on the grounds that it was too detailed for inclusion
in a Convention which dealt with general matters of principle.

284. The Committee, after considerable deliberation, de
cided to adopt in principle the text of the second proposal set
out in paragraph 278 (ii) above.

285. A representative stated that in his view article 29 (1)
could not be concerned with a breach of contract in relation
to the time of performance.
Paragraph (2)

286. The Committee adopted a proposal that the seller in
breach bear the risk of transmission of a request to the buyer
whether he would accept performance. However, the general
rule in article 10 should apply to the reply of the buyer.
Paragraphs (2) and (3)

287. The Committee retained a proposal to delete the words
"or, if no time is indicated, within a reasonable time" from
paragraph (2) and to delete the words "or within a reasonable
period of time" from paragraph (3). This decision reflected the
generally accepted notion that a seller in breach who requests
whether the buyer will accept performance, but does not indi
cate to the buyer when that performance can be expected, can
draw no conclusions, nor derive any rights, from the failure of
the buyer to reply.

Definition of fundamental breach

288. The Committee reconsidered the definition of funda
mental breach contained in article 9 in light of the discussion
on the relationship between the seller's right to cure under
article 29 (1) and the buyer's right to declare the contract
avoided under article 30 (1) (a) because of the existence of a
fundamental breach of contract by the seller. This reconsidera
tion is discussed at paragraphs 93 to 95 above.

Decision

289. The Committee adopted in principle the text set out
in paragraph 278 (ii) above. It also approved in principle article
29 (2) and article 29 (3) with deletion of the words "or, if no
time is indicated, within a reasonable time" from article 29 (2)
and deletion of the words "or within a reasonable period of
time" from article 29 (3). An additional paragraph was added
to reflect the fact that the seller bears the risk in transmission
of a request to the buyer whether he will accept performance.
Accordingly the Committee recommends that the Commission
should adopt the following text, now renumbered as article .30:

"Article 30

"(1) Unless the buyer has declared the contract avoided
in accordance with article 31, the seller may, even after the
date for delivery, remedy at his own expense any failure to
perform his obligations, if he can do so without such delay
as will amount to a fundamental breach of contract and
without causing the buyer unreasonable inconvenience or
uncertainty of reimbursement by the seller of expenses ad
vanced by the buyer. The buyer retains any right to claim
damages as provided for in this Convention.

"(2) If the seller requests the buyer to make known
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whether he will accept performance and the buyer does not
comply with the request within a reasonable time, the seller
may perform within the time indicated in his request. The
buyer may not, ,dUring that period of time, resort to any
remedy which is inconsistent with performance by the seller.

"(3) A notice by the seller that he will perform Within a
specified period of time is assumed to include a request, under
paragraph (2) of this art.icle, that the buyer make known his
decision.

"(4) A request or notice by the seller under paragraphs
(2) and (3) of this article is not effective unless received by
the buyer."

ARTICLE 30

290. The text of article 30 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(I) The buyer may declare the contract avoided:
"(a) If the failure by the seller to perform any of his

obligations under the contract and this Convention amounts
to a fundamental breach of contract; or

"(b) If the seller has been requested to make delivery
under article 28 and has not delivered the goods within the
additional period of time fixed by the buyer in accordance
with that article or has declared that he will not comply with
the request.

"(2) However, in cases where the seller has made de
livery, the buyer loses his right to declare the contract
avoided unless he has done so within a reasonable time:

"(a) In respect of late delivery, after he has become
aware, that delivery has been made; or

"(b) In respect of any breach other than late delivery,
after he knew or ought to have known of such breach or,
if the buyer has requested the seller to perform under article
28, after the expiration of the additional period of time or
after the seller has declared that he will not comply with
the request."

Sub paragraph (1) (b)

291. The Committee considered a proposal that the words
"if the seller has been requested to make delivery" be followed
by "or to cure a lack of conformity". In support of this pro
posal it was stated that the buyer's right to declare the contract
avoided should exist where the seller does not cure a lack of
conformity when requested to do so pursuant to article 28, as
well as when he does not make delivery pursuant to that article.
The possibility that the buyer might attempt to abuse this right
by insisting that the seller's failure to cure a minor lack of
conformity in the goods gave grounds to avoid the contract
could be prevented by adding a provision similar to article 33
(2) of ULIS that "no difference in quantity, lack of part of the
goods or absence of any quality or characteristic shall be taken
into consideration where it is not material".

292. However, under another view the proposal might give
unwarranted power to a buyer to avoid the contract for a lack
of conformity in the goods which, although not minimal, would
not be very serious.

293. The Committee, after deliberation, did not retain this
proposal.

Subparagraph (2) (b)

294. The Committee considered a proposal that article 30
(2) (b) should apply also to the cases envisaged by articles 29
paragraphs (2) and (3). In other words, if the seller had made
delivery, the buyer would lose his right to declare the contract
avoided if he did not do so within a reasonable time after the
expiration of any additional period of time requested by the
seller for performance pursuant to those articles.

295. The Committee did not retain this proposal. It was
considered inappropriate to include a reference to article 29
in article 30 (2) (b) since the period in article 29 is set by the

seller who is in breach. The fact that the period which he has
set had expired should not affect the rights of the innocent
buyer.

Unilateral declarations of avoidance

296. The view was expressed by several representatives that
article 30 improperly granted to the buyer the power to declare
the contract avoided unilaterally and without the intervention
of a court or tribunal. It was noted that article 30 was but
the first of several articles which granted the injured party the
power to act unilaterally. Although those representatives did
not oppose at this stage the adoption of article 30, or of the
other articles which granted to the injured party a similar power,
they requested that their views be noted in this report.

Decision

297..The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 31.

"Article 31

"(1) The buyer may declare the contract avoided:
"(a) If the' failure by the seller to perform any of his

obligations under the contract and this Convention amounts
to a fundamental breach of contract; or

"(b) If the seller has not delivered the goods within the
additional period of time fixed by the buyer in accordance
with paragraph (1) of article 29 or has declared that he will
not deliver within the period so fixed.

"(2) However, in cases where the seller has made de
livery, the buyer loses his right to declare the contract
avoided unless he has done so within a reasonable time:

"(a) In respect of late delivery, after he has become aware
that delivery has been made; or

"(b) In respect of any breach other than late delivery,
after he knew or ought to have known of such breach, or
after the expiration of any additional period of time fixed
by the buyer in accordance with paragraph (1) of article 29,
or after the seller has declared that he will not perform his
obligations within such an additional period."

ARTICLE 31

298. The text of article 31 as adopted by the Working
Group on the International Sale of Goods is as follows:

"If the goods do not conform with the contract and'
whether or not the price has already been paid, the buyer
may declare the price to be reduced in the same proportion
as the value of the goods at the time of the conclusion of
the contract has been diminished because of the non
conformity."

Relationship with seller's right to cure

299. In accordance with its decision in relation to article
29 (see para. 277 above), the Committee was agreed that the
declaration of reduction of the price was subject to the seller's
right to cure defects under article 29 and that, therefore, a
declaration of price reduction would have no effect if the seller
subsequently cured the defect pursuant to article 29.

Calculation of diminished value
300. The Committee decided to redraft the provision to

make it clear that the proportion by which the price was to be
reduced is the same proportion as that existing between the
value that the goods actually delivered would have had at the
time of the conclusion of the contract and the value that con
forming goods would have had at that time.

Unilateral reduction of the price

301. The view was expressed by several representatives that
article 31, like article 30, improperly granted the buyer unilateral
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power to effect the remedy in question, in this case reduction
of the price. It was stated that once tlie buyer had declared a
reduction of the price, the only question which might come
before a court was the propriety of the amount by which the
price was reduced.

302. Under another view, a court or tribunal would also
have the power to review whether the fact of a price reduction
was justified because of, for example, a cure of the lack of
conformity by the seller.

Decision

303. The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 32:

"Article 32

"If the goods do not conform with the contract and
whether or not the price has already been paid, the buyer
may declare the price to be reduced in the same proportion
as the value that the goods actually delivered would have
had at the time of the conclusion of the contract bears to the
value that conforming goods would have had at that time.
However, if the seller remedies any failure to perform his
obligations in accordance with article 30 or if he is not al
lowed by the buyer to remedy that failure in accordance with
that article, the buyer's declaration of reduction of the price
is of no effect."

ARTICLE 32

304. The text of article 32 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(1) If the seller delivers only a part of the goods or if
only a part of the goods delivered is in conformity with the
contract, the provisions of articles 27 to 31 apply in respect
of the part which is missing or which does not conform.

"(2) The buyer may declare the contract avoided in its
entirety only if the failure to make delivery completely and
in conformity with the contract amounts to a fundamental
breach of the contract."

Paragraph (2)

305. The Committee decided that paragraph (2) should be
drafted in such a manner as to make it clear that the buyer
had the power to declare the contract avoided under this pro
vision where there was either a failure to make a complete
delivery or a failure to deliver goods which conform to the
contract.

Decision

306. The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 33:

"Article 33

"(1) If the seller delivers only a part of the goods or if
only a part of the goods delivered is in conformity with the
contract, the provisions of articles 28 to 32 apply in respect
of the part which is missing or which does not conform.

"(2) The buyer may declare the contract avoided in its
entirety only if the failure to make delivery completely or in
conformity with the contract amounts to a fundamental
breach of the contract."

ARTICLE 33

307. The text of article 33 as adopted by the Working
Group on the International Sale of Goods is as follows:

"(1) If the seller delivers the goods before the date fixed,
the buyer may take delivery or refuse to take delivery.

"(2) If the seller delivers a quantity of goods greater than
that provided for in the contract, the buyer may take delivery
or refuse to take delivery of the excess quantity. If the buyer
takes d~livery of all or part of the excess quantity, he must
pay for It at the contract rate,"

Article as a whole

308. The Committee considered a proposal to add the fol
lowing words to paragraph (1):

"If the buyer takes delivery before the date fixed, he must
pay the price at a correspondingly earlier date. If the buyer
refuses to take delivery, he may do so only within a reason
able time. otherwise he loses his right to refuse."

and the following words to paragraph (2):

"In case the buyer does not refuse to take delivery of the
goods within a reasonable time, at the latest, however, within
three months after passing of the risk, or if he uses or dis
poses of the goods, delivery of the excess quantity is regarded
as taken."

309. In support of this proposal. it was stated that the addi·
tions to the text would specify the consequences flowing from a
decision by the buyer to take delivery or to refuse to take de
livery. In particular, it was stated. if the buyer takes early de
livery, it is only equitable that he make a correspondingly
earlier payment of the purchase price. Further, if the buyer
refuses to take delivery, that refusal should only be permitted
within a reasonable time after the goods arrive.

310. However, there was considerable opposition to the
notion that a buyer who takes early delivery must make a cor·
respondingly early payment of the purchase price. It was stated
that early delivery was a breach of contract by the seller and
consequently the buyer should not be penalized because he took
early delivery of the goods to accommodate the seller. In addi
tion, a rule which compelled early payment would tend to en
courage rejection of the goods which was an undesirable result.
In any case, the question of change in payment terms should
be left to the negotiations between the parties since such ne
gotiations could easily take place at the time the buyer was
considering whether to take early delivery of the goods. It was
undesirable to restrict the freedom of the parties by requiring,
unless otherwise agreed, that early delivery entailed early pay
ment.

311. There was also opposition to the concept of permitting
the buyer to refuse to take delivery "within a reasonable time"
after delivery or within three months after the risk had passed.
It was stated that the existing text of article 33 made it clear
that the refusal to take delivery must be made when the goods
were tendered to the buyer and there seemed to be no reason
to relax this requirement. The proposal also created difficulties
since it was difficult to envisage how the buyer who had accepted
the goods could refuse to take delivery at a later time.

312. The Committee, after deliberation, did not retain the
proposal.

Paragraph (1)

313. The Committee also did not retain, for reasons similar
to those outlined in paragraph 311 above, a proposal that the
following words be added to paragraph (1):

"however the buyer must take delivery before the date fixed
if it is unreasonable to refuse it and the seller has reason for
such delivery".

Decision

314. The Committee concludes that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 34:
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"Article 34

"(1) If the seller delivers the' goods before the date fixed,
the buyer may ·take delivery or refuse to take, delivery.

"(2) If the !lCller delivers a quantity of goods greater than
that provided for in. the contract, the buyer may take delivery
or refuse to take delivery of the excess quantity. If the buyer
takes delivery of all or part of the excess quantity, he must
pay for it at the contract rate."

ARTICLE 34

315. The text of article 34 as adopted by the Working
Group on the International Sale of Godds is as follows:

"The buyer must pay the price for the goods and take
delivery of them as required by the contract and this Con
vention."

Decision'

316. The Committee concludes that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 35:

"Article 35

"The buyer must pay the price for the goods and take
delivery of them as required by the contract and this Con
vention."

ARTICLE 35

317. The text of article 35 as adopted by the Working
Group on the International Sale of Goods is as follows:

"The buyer must take the necessary steps to enable the
price to be paid or to procure the issuance of documents
assuring payment, such as a letter of credit or a banker's
guarantee."

Deletion of article 35

318. The Committee considered a proposal to delete article
35. In support of this proposal it was stated that the obligation
to pay the price is already stated in article 34. Included in that
obligation is the obligation to take all necessary steps to enable
the price to be paid. It was noted that there was no parallel
provision in the Convention that the seller must take the neces
sary steps to enable the goods to be delivered. The view was
also expressed that the provision raises questions as to which
documents were envisaged.

319. In opposition to the proposal to delete article 35, it
was stated that the provision served a useful purpose in indi
cating that the buyer's obligation to pay may encompass several
steps prior to the date of payment. It also gave an indication
of the form in which the obligation to pay the price or to assure
its payment may be required to be performed.

320. The Committee, after deliberation, decided not to
retain this proposal.

Redrafting article 35

321. The Committee concluded that the discussion in
respect of the proposal to delete article 35 had demonstrated
that it should not be drafted in such a manner as to appear to
apply to the steps necessary for the buyer to cause his bank to
pay the price but only to the steps necessary to assure that the
price can be paid, such as the obligation of applying for per
mission to remit foreign exchange.

Decision

322. The Committee, after deliberation, recommends that
the Commission should adopt the following text, now renum
bered as article 36:

"Article 36

"The buyer's obligation to pay the price includes taking
such steps and complying with such formalities as may be
required under the contract or any relevant laws and regu
lations to enable payment to be made."

ARTICLE 36

323. The text of article 36, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"When a contract has been concluded but does not state
the price or expressly or impliedly make provision for the
determination of the price of the goods, the buyer must pay
the price generally charged by the seller at the time of the
conclusion of the contract. If no such price is ascertainable,
the buyer must pay the price generally prevailing at the afore
said time for such goods sold under comparable circum
stances."
324. This article, which was the subject of considerable

discussion, was examined under the following major headings:
(i) deletion of article 36; (ii) various proposals for the amend
ment of article 36; (iii) proposal for placing article 36 in square
brackets.

(i) Deletion of article 36

325. Support for the proposal to delete the article was based
on the fact that price was an essential element of a contract of
sale and there could be no contract between the parties unless
a price had been determined or was determinable from the
agreement between the parties. If the price was not ascertain
able in this way, the Courts should not impose a price on the
parties. This was a commercially sound rule since it would be
a very rare case where there was in fact a concluded agreement
but no express or implied agreement on the price. Under
another view, article 36 related to matters of formation and
validity of contracts and it was thus inappropriate to include
it in a Convention on Sales but the question should rather be
dealt with in the future Convention on Formation and Validity.
Finally it was noted that many legal systems considered that a
determined or determinable ·price was an essential ingredient of
a contract and accordingly article 36 would have no applica
tion in those legal systems. It was thus more appropriate to
leave the question of price determination in such agreements
to those legal systems which recognized the validity of those
agreements.

326. In support of the retention of article 36, it was stated
that the article did not confer validity on an agreement in which
the price was neither determined nor determinable. The article
merely provided a uniform method for the calculation of the
price if the applicable law enabled the agreement in question
to constitute a valid contract. It was useful to have such a rule
since some goods, for instance spare parts, were frequently
ordered, and later dispatched, without reference to price. If
such a transaction was valid by the applicable law, it would be
preferable to have a common provision for the determination
of price rather than leave the matter to widely differing national
law rules governing the determination of price. It was also
stated that as the future Convention on Formation and Validity
was not yet finalized, it was very important to retain article 36
to determine the price in agreements without a determined or
determinable price which are considered valid by the applicable
law.

327. The Committee, after discussion, by a narrow majority,
retained article 36.

(ii) Various proposals for amendment of article 36

(a) Limitation of application to valid agreements

328. In view of the lack of consensus to retain article 36,
there was considerable support in the Committee for a number
of proposals which sought to have a clear statement in article 36
that the provision only operated if the agreement was otherwise
valid pursuant to the applicable national law. There was, how-
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ever, some opposition to the inclusion of this express statem~nt

in article 36. This view was based on the fact that the entcre
draft Convention proceeded on the assumption that there was a
valid contract in existence. Accordingly, the introduction of an
express statement to this effect in only one provision could well
cause difficulties of interpretation in relation to other provisions.

329. The Committee, after deliberation, decided to intro
duce an express statement into article 36 to make it clear that
the provision only applied to agreements which were considered
valid by the applicable law. The precise wording of this state
ment was referred to the Drafting Group.

330. One representative expressed a reservation in respect
of this decision.

(b) Change in criteria for determining price

331. It was suggested that it would be more equitable to
make as the primary rule for price determination the price
generally prevailing at the time of the conclusion of the con
tract for substitute goods sold under comparable circumstances.
Only if there was no such price should the determination of
the price be made by reference to that generally charged by
the seller at the conclusion of the contract.

332. Under anl;lther view, "the existing text of article 36 was
preferable. Since the buyer had chosen to deal with that par
ticular seller, it should be .assumed that the buyer anticipated
that he would pay the price generally charged by that seller.
This assumption was strengthened by the fact that no price was
stated in the agreement. This was particularly important where
the seller was marketing goods at a comparatively lo~ price.

333. The Committee, after deliberation, retained the original
order of methods used for calculation of the price, Le. the
primary rule was the price generally charged by the seller at
the time of the conclusion of the contract and only if no such
price was determinable would the price be determined by
reference to the market price.

334. The Commission did not retain a suggestion that the
choice between the two methods of price determination be
resolved in favour of the method which produced the lower
price.

335. The Committee also considered the following pro
posals, which did not attract sufficient support for retention:

(i) That the price be determined as at the time of delivery
rather than as at the time of the conclusion of the
contract;

(ii) That article 36 state the place at which the market
price is to be calculated;

(iii) That the last sentence of article 36 be deleted so that
the price can be determined by the article only when
there is a price generally charged by the seller at the
time of the conclusion of the contract.

(iii) Proposal for placing article 36 in square brackets

336. It was proposed that, in view of the narrow majority
for the retention of article 36, it would better accord with the
Commission's principle of arriving at decisions by consensus
if the text of the article were placed in square brackets. How
ever, under another view the question of the size of the majority
was not decisive since a number of provisions had been retained
by small majorities. It was also stated that it would be pre
ferable to propose a text for the consideration of the diplomatic
conference rather than place the provision in square brackets
which would indicate that no agreement had been possible.

337. The Committee, after deliberation, did not retain the
proposal to place article 36 in square brackets.

Reservations

338. The representatives of Ghana, the Philippines and the
Union of Soviet Socialist Republics expressed their formal
reservation to article 36 and requested that these reservations
together with the names of those delegations be recorded not
only in the report but also in a foot-note to the text of article 36
of the draft Convention.

339. An observer also expressed his disagreement with
article 36.

Decision

340. The Committee decided to introduce an express state
ment into the article to make it clear that it only applied to
agreements which were considered valid by the applicable law.
It therefore recommends that the Commission should adopt
the following text, now renumbered as article 37:

"Article 37

"If a contract has been validly concluded but does not
state the price or expressly or impliedly make provision for
the determination of the price of the goods, the buyer must
pay the price generally charged by the seller at the time of
the conclusion of the contract. If no such price is ascertain
able, the buyer must pay the price generally prevailing at
the aforesaid time for such goods sold under comparable
circumstances."

ARTICLE 37

341. The text of article 37, as approved by the Working
Group on the International Sale of Goods, is as follows:

"If the price is fixed according to the weight of the goods,
in case of doubt it is to be determined by the net weight."

Decision

342. The Committee concludes that no change of sub
stance is called for in respect of article 37. It therefore recom
mends that the Commission should adopt the following text,
now renumbered as article 38:

"Article 38

"If the price is fixed according to the weight of the goods,
in case of doubt it is to be determined by the net weight."

ARTICLE 38

343. The text of article 38, as approved by the Working
Group on the International Sale of Goods, is as follows:

"(1) The buyer must pay the price to the seller at the
seller's place of business. However, if the payment is to
be made against the handing over of the goods or of doc
uments, the price must be paid at the place where the hand
ing over takes place.

"(2) The seller must bear any increase in the expenses
incidental to payment which is caused by a change in the
place of business of the seller subsequent to the conclusion
of ·the contract."
344. One representative indicated that the definition of

"place of business" contained in article 6 (a) was difficult to
apply to paragraph (1) of this article and almost impossible to
apply to paragraph (2).

Decision

345. The Committee decides that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 39:

"Article 39

"(1) If the buyer is not bound to pay the price at any
other particular place, he must pay it to the seller:

"(a) At the seller's place of business; or
"(b) If the payment is to be made against the handing

over of the goods or of documents, at the place where the
handing over takes place.

"(2) The seller must bear any increase in the expenses
incidental to payment which is caused by a change in the
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place of business of the seller subsequent to the conclusion
of the contract."

ARTICLE 39

346. The text of article 39, as approved by the Working
Group on the International Sale of Goods, is as follows:

"(1) The buyer must pay the price when the seller places
either the goods or a document controlling their disposition
at the buyer's disposal in accordance with the contract and
this Convention. The seller may make such payment a
condition for handing over the goods or document.

"(2) If the contract involves carriage of the goods, the
seller may dispatch the goods on terms whereby the goods,
or documents controlling their disposition, will not be handed
over to the buyer at the place of destination except against
payment of the price.

"(3) The buyer is not required to pay the price until he
has had an opportunity to examine the goods, unless the
procedures for delivery or payment agreed upon by the
parties are inconsistent with such opportunity."

Paragraph (3)

347. The Committee considered a ptoposal that the words
"unless the procedures for delivery or payment agreed upon by
the parties are inconsistent with suc!) opportunity" be deleted
as they did not add anything to the notion of supremacy of the
will of the parties contained in article 5. However, there was
no support for this proposal because the procedures agreed upon
for delivery of the goods may not deal explicitly with payment
of the purchase price yet indicate that payment is to be made
prior to examination of the goods. Accordingly, the original
provision was considered to serve a useful purpose and was
retained by the Committee.

Decision

348. The Committee concludes that no change of sub
stance is called for in respect of this article. It therefore recom
mends that the Commission should adopt the following text,
now renumbered as article 40:

"Article 40

"(I) The buyer must pay the price when the seller places
either the goods or documents controlling their disposition
at the buyer's disposal in accordance with the contract and
this Convention. The seller may make such payment a
condition for handing over the goods or documents.

"(2) If the contract involves carriage of the goods, the
seller may dispatch the goods on terms whereby the goods,
or documents controlling their disposition, will not be handed
over to the buyer except against payment of the price.

"(3) The buyer is not bound to pay the price until he has
had an opportunity to examine the goods, unless the pro
cedures for delivery or payment agreed upon by the parties
are inconsistent with his having such an opportunity."

ARTICLE 40

349. The text of article 40, as approved by the Working
Group on the International Sale of Goods, is as follows:

''The buyer must pay the price on the date fixed or
determinable by the contract or this Convention without the
need for any formalities."
350. The Committee considered a proposal that article 40

read as follows:
"The buyer must pay the price on the date fixed or

determinable by the contract or this Convention without
the need for any request or other formality on the part of
the seller."
351. There was general support for this proposal which

would make it clear that the buyer's obligation to pay the

price on a date fixed or determinable by the contract and the
Convention was not dependent upon the seller making a request
or going through any other formality. The proposal was there
fore adopted.

Decision

352. The Committee adopted in substance the proposal to
amend this article to specify that the article is concerned only
with. eliminating the need for formalities on the part of the
seller. It therefore recommends that the Commission should
adopt the following text, now renumbered as article 41:

"Article 41

"The buyer must pay the price on' the date fixed by or
determinable from the contract·and this Convention without
the need for any request or other formality on the part of
the seller."

ARTICLE 41

353. The text of article 41, as approved by the Working
Group on the International Sale of Goods, is as follows:

"The buyer'S. obligation to take delivery consists:
"(a) In doing all the acts which could reasonably be

expected of him in order to enable the seller to make
delivery, and

"(b) In taking over the goods."

Subparagraph (a)

354. The proposal was made that the obligation of the
buyer under subparagraph (a) should consist in "not doing
acts which would prevent the seller to effect delivery". Support
for this proposal was based on the view that the existing text
placed too onerous a burden on the buyer. It was noted that the
seller must deliver the goods and that all that should be expected
of the buyer is that he does not hinder the seller in performing
his contractual obligation to deliver. This proposal was not
retained since it was generally considered that there were many
instances in international trade where active assistance from
the buyer would be required to effect delivery e.g., precise
delivery instructions or assisting in overcoming local admin
istrative problems which would be exceptionally difficult for a
seller, located in a distant country, to deal with.

Subparagraph (b)

355. The Committee considered a proposal that subpara
graph (b) should read as follows:

"(b) In taking over the goods on such date or at any
time within such period as fixed or determinable by agreement
or usage or, in any other case, within a reasonable time after
the goods were placed at his disposal."
356. The proposal was based on the grounds that it would

overcome the deficiency in the present text of not indicating
the time when the goods must be taken over by the buyer.
It was important to be able to determine this point of time
since article 66 (2) provided that in certain circumstances "the
risk passes to the buyer at the last moment he could have taken
over the goods without committing a breach of the contract".

357. However, the Committee did not retain this proposal
as it was considered that article ]7 defined the time at which
the seller must deliver the goods and article 34 already indicated
when those goods must be taken over by the buyer, although
the proposal added a new alternative criterion of taking over
the goods within a reasonable time after those goods were
placed at the disposal of the buyer. It was also considered that
this added alternative requirement, with its reference to goods
being placed at the disposal of the buyer, would be difficult to
apply in connexion with documentary sales.

Decision

358. The Committee concludes that no change in .sub
stance is called for in respect of this article. It there(ore recom-
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mends that the Commission should adopt the following text,
now renumbered as article 42:

"Article 42

"The buyer's obligation to take delivery consists:
"(a) In doing all the acts which could reasonably be

expected of him in order to enable the seller to make
delivery; and

"(b) In taking over the goods."

PROPOSED ARTICLE 41 BIS

359. The Committee considered aproposal that a new article
41 bis be added to the Convention. The text of this proposed
article is as follows:

"The buyer may terminate [cancel] a contract of sale of
goods in which he has ordered the goods to be manufactured
by the seller in accordance with specifications set out in the
contract or given by the buyer, provided he gives the seller
notice thereof before the manufacture has been completed
and further provided that it does not cause the seller unrea
sonable inconvenience to discontinue the manufacture. The
buyer must pay damages in accordance with the provisions
of articles 55, 56, [57] and 59, which apply correspondingly."
360. Support for this proposal was based on the fact that

in contracts for the sale of goods by specification, changes in
circumstances may make acceptance of those goods financially
burdensome for the buyer. From the seller's point of v~ew, the
market value of specialized goods made to order could fre
quently be less than their cost of production. It therefore
accorded with equity to enable the buyer to terminate the
contract· before the manufacture was complete, provided that
this did not cause the seller unreasonable inconvenience. In
addition, the buyer must pay any damages to the seller, includ
ing his loss of profits, resulting from the termination.

361. Although there was sympathy for the objectives of
the proposed article 41 bis, it was generally considered that the
proposal caused more difficulties than it solved. In particular,
the concept that the buyer would be liable for all damages
including loss of profits was criticized as was the idea of
attempting to apply articles 56 and 57 to a termination situa
tion. Under one view, the proper approach would be to require
the buyer to pay the purchase price less any savings caused
by the termination of production. It was also suggested that the
place for such a rule would be in article 45, or possibly in
article 59 on mitigation.

Decision

362. The Committee, after deliberation, decided not to
retain the proposal to introduce a new article 41 his.

ARTICLE 42

363. The text of article 42, as approved by the Working
Group on the International Sale of Goods, is as follows:

"(1) If the buyer fails to perform any of his obligations
under the contract and this Convention, the seller may:

"(a) exercise the rights provided in articles 43 to 46;
"(b) claim damages as provided in articles 55 to 59.
"(2) The seller is not deprived of any right he may have

to claim damages even though he exercises his right to other
remedies.

"(3) If the seller resorts to a remedy for breach of
contract, the buyer is not entitled to apply to a court or
arbitral tribunal to grant him a period of grace."

Combination of remedy provisions

364. The Committee did not retain a suggestion that the
remedy provisions for breach of contract by the buyer be
combined with those for breach of contract by the seller.

Decision

365. The Committee concludes that no change of substance
is called for in respect of this article although its drafting
should conform to that of article 26. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 43:

"Article 43

"(I) If the buyer fails to perform any of his obligations
under the contract and this Convention, the seller may:

"(a) Exercise the rights provided in articles 44 to 47;
"(b) Claim damages as provided in articles 56 to 59.
"(2) The seller is not deprived of any right he may have

to claim damages by exercising his right to other remedies.
"(3) No period of grace may be granted to the buyer by

a court or arbitral tribunal when the seller resorts to a
remedy for breach of contract."

ARTICLE 43

366. The text of article 43, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The seller may require the buyer to pay the price, take
delivery or perform any of his other obligations, unless the
seller has resorted to a remedy which is inconsistent with
such requirement."

Limitation on seller's rights under article 43

367. The Committee considered a proposal that article 43
read as follows (italicized words are additions to the existing
text):

"The seller, after he has duly complied with his obligation
under the contract, may require the buyer to pay the price,
take delivery or perform any of his other obligations, unless
the seller has resorted to a remedy which is inconsistent
with such requirement."
368. Support for this proposal was based on the proposition

that the seller should be able to require the buyer to perform
his obligations (in practice, usually to pay the price) only if the
seller had already performed his own obligations under the
contract.

369. However, there was considerable opposition to this
proposal on the ground that it would create difficulties in prac
tice. For instance, it was noted that the contract may call for
payment of the price before the goods were delivered or the
contract may require the opening of a letter of credit prior to
delivery. It was also pointed out that the proposal would upset
the balance of rights and obligations between the seller and the
buyer.

370. The Committee, after deliberation, did not retain the
proposal.

Relationship of action for price with principle of mitigation

371. The Committee decided to consider a proposal that
would make the right to require payment of the price subject
to the principle of mitigation in conjunction with its examina
tion of the principle of mitigation in article 59 (see paras. 502
505 below).

Decision

372. The Committee concludes that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 44:

"Article 44

"The seller may require the buyer to pay the price, take
delivery or perform his other obligations, unless the seller
has resorted to a remedy which is inconsistent with such
requirement."
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ARTICLE 44

373. The text of article 44, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The seller may request performance within an additional
period of time of reasonable length. In such a case, the seller
cannot during such period resort to any remedy for breach
of contract, unless the buyer has declared that he will not
comply with the request."
374. The Commission considered a proposal that the follow

ing paragraph be added to article 44:
"Where the seller has not requested performance, the

buyer may request the seller to make known whether he will
accept performance. If the seller does not comply within a
reasonable time, the buyer may perform within the time
indicated in his request. The seller cannot, during either
period of time, resort to any remedy which is inconsistent
with performance by the buyer. A notice by the buyer that
he will perform within a specified period of time is assumed
to include a request under this paragraph that the seller
make known his decision."
375. It was stated that this proposal, which was modelled

on articles 29 (2) and 29 (3), would thus achieve a balance
between the rights of buyer and seller.

376. However, under another view the proposal was unnec
essary and would merely complicate the text of the Convention.
It was pointed out that the primary obligation of the buyer
is to pay the price and, once this is paid, the seller loses the
right to declare the contract avoided in respect of any late
performance by the buyer unless the seller has avoided the
contract before that late performance is rendered (artiCle 45 (2) ).

377. The Committee did not retain this proposal.

Risk of loss or errors in transmission

378. The Committee was agreed that the rule in article 10
should be reversed in relation to declarations by the defaulting
buyer that he will not comply with the request for performance
by the seller. Consequently, the buyer would bear the con
sequences of any loss, delay or errors in transmission of the
notice. The implementation of this principle was referred to
the Drafting Group.

Decision

379. The Committee adopted, in principle, the present text
of article 44 with the exception that the risk of loss, delay or
errors in transmission of declarations of non-compliance by
the defaulting buyer are placed on that buyer. The Committee
therefore recommends that the Commission adopt the following
text, now renumbered as article 45:

"Article 45

"(1) The seller may fix an additional period of time of
reasonable length for performance by the buyer of his
obligations.

"(2) Unless the seller has received notice from the buyer
that he will not perform within the period so fixed, the seller
may not, during that period, resort to any remedy for breach
of contract. However, the seller is not deprived thereby of
any right he may have to claim damages for delay in the
performance,"

ARTICLE 45

380. The text of article 45, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) The seller may declare the contract avoided:
"(a) If the failure by the buyer to perform any of his

-obligations under the contract and this Convention amounts
to a fundamental breach of contract; or

"(b) If the buyer has been requested under article 44 to
pay the price or to take delivery of the goods and has not
paid the price or taken delivery within the additional period

of time fixed by the seller in accordance with that article or
has declared that he will not comply with the request.

"(2) However, in cases where the buyer has paid the
price, the seller loses his right to declare the contract avoided
if he has not done so:

"(a) In respect of late performance by the buyer, before
the seller has become aware that performance has been
rendered; or

"(b) In respect of any breach other than late performance,
within a reasonable time after the seller knew or ought to
have known of such breach or, if the seller has requested
the buyer to perform under article 44, within a reasonable
time after the expiration of the additional period of time
or after the buyer has declared that he will not comply with
the request,"

Paragraph (l)

381. The Committee did not retain a proposal that article
45 (1) be amended to the effect that if the seller had allowed
the buyer to take possession of the goods, he could not take
them back from the buyer unless the buyer had failed to pay
the price within the at:ditional period set by the seller pursuant
to article 44.

Subparagraph (1) '(b)

382. The Committee considered a proposal that article 45
(1) (b) be amended to read as follows:

"(b) If the buyer has been requested under article 44
to pay the price, or to take the steps with respect to payment
required under article 35, or to take delivery of the goods,
and has not complied with the request within the additional
period of time fixed by the seller in accordance with article
44 or has declared that he will not comply with the request."
383. In support of this proposal, it was noted that in

international sales the critical step in the buyer's performance
was often not the buyer's actual payment of the price but the
establishment of a letter of credit or a bankers' guarantee.
These steps were within the concept of "request performance"
in article 44 but the present text of article 45 (1) (b), in imple
menting article 44, provided merely for avoidance by the
seller if the buyer, after a request, had failed "to pay the price
or take delivery". This failure "to pay" would not include a
failure to take the steps required under article 35 to ensure
payment.

384. The Committee, after deliberation, retained the sub
stance of this proposal.

Paragraph (2)

385. The Committee considered a proposal that article 45
(2) be amended to read as follows:

"(2) However, in cases where the buyer had paid the
price the seller loses his right to declare the contract avoided
if he has not done so:

"(a) In respect of late payment, before the seller has
become aware that payment has been made; or

"(b) In respect of any other breach than late payment,
within a reasonable time after the seller knew or ought to
have known of such breach, or after the expiration of any
additional period of time applicable under article 44."
386. In support of this proposal, it was stated that it was

necessary to distinguish cases of late payment of the purchase
price from all other breaches. In the case of late payment, the
right to declare the contract avoided should be lost if not done
before the seller had become aware that payment had been
made. However, in respect of any other breach the seller
should be able to declare the contract avoided even after he
has received payment, if he has requested performance by the
buyer under article 44.

387. There was considerable opposition to narrowing the
scope of application of article 45 (2) (a) to cases of late payment
and dealing with all other matters under article 45 (2) (b).
It was considered that if the buyer had paid the price, the
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seller should lose the right to declare the contract avoided
in respect of any late performance if h~ ,had not done so before
becoming aware that the buyer had performed.

388. The Committee, accordingly, did not retain the
proposal.

Subparagraph (2) (a)

389. The Committee considered a proposal that article 45
(2) (a) read as follows:

"(a) In respect of late performance by the buyer within a
reasonable time after the seller has become aware that pay
ment has been rendered; or"

. 390. In support of this proposal it was stated that the
present text of article 45 (2) (a) could result in harsh results in
cases where payment is due before delivery of the goods.
Should the payment not eventuate, the seller may reasonably
assume that the transaction is at an end and sell the goods
to a third party. If the buyer subsequently pays the purchase
price the seller should have a reasonable period of time to
declare the contract avoided.

39 I. Under another view the seller should be compelled to
declare the contract avoided before he becomes aware of
performance. This was a clear rule and works no hardship
as the seller will know when performance is due and can
react if that performance is late.

392. The Committee, after deliberation, decided not to
retain the proposal.

393. The Committee also considered, but did not retain, a
proposal that if the goods were delivered but the price had
not been paid the seller would have to require that payment
of the price be made within an additional period or the right
to declare the contract avoided would be lost.

Decision

394. The Committee decided to adopt, in principle, the
present text of this article. It therefore recommends that the
Commission should adopt the following text, now renumbered
as article 46:

"Article 46

"(1) The seller may declare the contract avoided:
"(a) If the failure by the buyer to perform any of his

obligations under the contract and this Convention amounts
to a fundamental breach of contract; or

"(b) If the buyer has not, within the additional period
of time fixed by the seller in accordance with paragraph (1)
of article 45, performed his obligation to pay the price or
taken delivery of the goods, or if he has declared that he
will not do so within the period so fixed.

"(2) However, in cases where the buyer has paid the
price, the seller loses his right to declare the contract avoided
if he has not done so:

"(a) In respect of late performance by the buyer, before
the seller has become aware that performance has been
rendered; or

"(b) In respect of any breach other than late performance,
within a reasonable time after he knew or ought to have
known of such breach, or within a reasonable time after
the expiration of any additional period of time fixed by the
seller in accordance with paragraph (1) of article 45 or the
declaration by the buyer that he will not perform his obliga
tions within such an additional period."

ARTICLE 46

395. The text of article 46, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If under the contract the buyer is to specify the
form, measurement or other features of the goods and he
fails to make such specification either on the date expressly
or impliedly agreed upon or within a reasonable time after

receipt of a request from the seller, the seller may without
prejudice to any other rights he may have, make the ~pecifica
tion himself in accordance with any requirement of the buyer
that may be known to him.

"(2) If the seller makes the specification himself, he
must inform the buyer of the details thereof and must fix a
reasonable time within which the buyer may submit a differ
ent specification. If the buyer fails to do so, the specification
made by the seller is binding."

Paragraph (2)

396. The Committee adopted, subject to drafting changes,
a proposal that the last sentence of paragraph (2) read:

"If the buyer fails to do so after having received the
request, the specification made by the seller is binding."

This amendment ensures that the risk of transmission of the
specification made by the seller is on the seller.

Decision

397. The Committee therefore recommends that the Com
mIssIon should adopt the following text, now renumbered as
article 47:

"Article 47

"(1) If under the contract the buyer is to specify the
form, measurement or other features of the goods and he
fails to make such specification either on the date agreed
upon or within a reasonable time after receipt of a request
from the seller, the seller may, without prejudice to any
other rights he may have, make the specification himself in
accordance with any requirement of the buyer that may be
known to him.

"(2) If the seller makes the specification himself, he
must inform the buyer of the details thereof and must fix a
reasonable time within which the buyer may make a different
specification. If the buyer fails to do so after receipt of
such a communication, the specification made by the seller
is binding."

ARTICLE 47

398. The text of article 47, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) A party may suspend the performance of his obliga
tions if it is reasonable to do so because, after the conclusion
of the contract, a serious deterioration in the capacity to
perform or creditworthiness of the other party or his conduct
in preparing to perform or in actuaUy performing the con
tract gives grounds to conclude that the other party will
not perform a substantial part of his obligations.

"(2) If the seller has already dispatched the goods before
the grounds described in paragraph (1) of this article become
evident, he may prevent the handing over of the goods to
the buyer even though the buyer holds a document which
entitles him to obtain them. This paragraph relates only
to the rights in the goods as between the buyer and the seUer.

"(3) A party suspending performance, whether before or
after dispatch of the goods, must immediately give notice
to the other party thereof and must continue with per
formance if the other party provides adequate assurance
of his performance. If the other party fails to provide such
assurance within a reasonable time after he has received
the notice, the party who suspended performance may avoid
the contract."

Proposal for deletion of article 47

399. The Committee considered a proposal to delete article
47.

400. In support of this proposal, it was stated that the right
given to one party to suspend his contractual obligations, and
later to avoid the contract, gave too much power to that party
because the exercise of that right was primarily dependent on
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his own subjective assessment of the other party's future course
of conduct. Such a right was stated to be too easy of abuse,
particularly by those representatives who considered that a
party's assessment as to whether the other party would not
perform a substantial part of his obligations was not subject
to judicial review.

401. In opposition to this proposal it was stated that article
47 served a useful purpose in international trade. It reflected the
normal business concern that the other party would in fact
perform his obligations at the time they were due. If there
were serious grounds to conclude. that the other party would
not perform a substantial part of those obligations, it· was
appropriate to be allowed to suspend one's own obligations
until given adequate assurances that the other party would per
form. If the other party would be able to perform as he was
obligated to do, it should not be difficult for him to provide
the necessary assurances.

402. Most representatives were of the opinion that a
decision to suspend performance under article 47 was subject
to judicial review as were all cases where the draft Convention
gave one party the right to make a determination which affected
the contractual relationship. Accordingly, a suggestion to state
this principle specifically in article 47 was not retained. It was
also noted that should the suspension be unjustified the other
party would have recourse to all remedies under the contract
and Convention for the suspending .party's failure to perform.

403. The Committee, after deliberation, decided to retain
article 47.

Paragraph (1)

404. The Committee considered a proposal that article 47
(1) operate only if "it is clear" that the other party would not
perform a substantial part of his obligations.

405. In support of this proposal it was stated that the
right to suspend a contract should be given only when there
was no doubt that a substantial part of the other party's
obligations would not be performed.

406. However, under another view it was desirable to have
a less rigorous test for suspending performance than the deter
mination that it be "clear" that the other party would not
perform a substantial part of his obligations. If it was "clear"
that the other party would commit a fundamental breach of
contract, the contract could be avoided under article 49.

407. The Committee, after deliberation, decided not to
retain this proposal.

Paragraph (2)

408. The Committee considered the following proposals in
respect of paragraph (2):

(a) That paragraph (2) be deleted;
(b) That paragraph (2) also enable the buyer to stop

payment of the price.

(a) Proposal for deletion of paragraph (2)

409. The proposal to delete paragraph (2) was based on the
view that the provision gave an unfair advantage to the seller
because the buyer did not have a similar right. Furthermore, it
was considered that if the buyer had title to, or property in,
the goods the seller should not be able to prevent the buyer
from obtaining possession of them.

410. However, it was pointed out that the right of "stop
page in transit" of the goods, as set out in paragraph (2),
appears in many legal systems.

411. The Committee decided not to retain the proposal
to delete article 47 (2).

(b) Proposals for extension of principle contained in paragraph
(2) to the buyer

412. The Committee considered a proposal that paragraph
(2) be amended to read as follows (italicized words indicate
proposed addition to present text):

"(2) If a party has already dispatched the goods or sent

the money (including having had issued a letter of credit)
for the goods before the grounds mentioned in paragraph (1)
become evident, he may prevent the handing over of the
goods or the payment of the money even though the other
party holds a document that entitles him to delivery of the
goods or payment of the money, as the case may be. This
paragraph relates only to rights in the goods or in the money
as between the buyer and the seller."
413. In support of this proposal, it was stated that it was

equitable to extend to the buyer a right to prevent the payment
of the money to the seller parallel to the right of the seller to
prevent the handing over of the goods to the buyer. It was
further stated that, although paragraph .(2) could not affect the
rights and obligations of third p~rties, h would enable a party
who had sought to prevent the handing over of the goods, or
sought to prevent payment of the price, to obtain restitution of
those goods or the price. It was noted that this could have
important consequences in bankruptcy proceedings.

414. In opposition to this proposal it was stated that article
47 (1) already gave the buyer power to withhold payment of
the price or to stop transfer of funds. However, this right
should not extend to cases of irrevocable letters of credit or
of bills of exchange which had been accepted by the buyer
as this would seriously disrupt commercial practice, partic
ularly in relation to documentary sales. It was noted that as a
bank has an obligation to pay under an irrevocable letter of
credit, the proposed article, which dealt with the rights of
only the buyer and the seller, would have no effect but that
it might cause confusion in commercial circles. It was also
observed that in some countries the stopping of payment of a
cheque was a criminal offence. Acceptance of the proposal
would make ratification of the Convention difficult in those
countries.

415. The Committee, after deliberation, decided not to
retain the proposal. It also did not retain a suggestion, designed
to overcome the difficulties in relation to letters of credit, that
a new paragraph be added to the effect that article 47 (2)
"applies to payment provided the goods or part of them have
not yet been sent to the buyer when the grounds mentioned
in paragraph (1) became evident".

Paragraph (3)

416. The Committee considered a proposal to delete the
second sentence of paragraph (3) so that article 47 would be
limited to the right to suspend performance. The right to
avoid the contract prior to the date for performance would be
dealt with under article 49.

417. Support for this proposal was based on the con
sideration that there may be justifiable differences of opinion
on what constitutes "adequate assurance" in a particular case.
While this question could, in relation to suspension, be left to
the parties, and if necessary to the courts, it was desirable
to have a clear rule in relation to the right to declare the
contract avoided. This right should not flow automatically
from a failure to give "adequate assurance" but should only
occur if the conditions of article 49 are satisfied, i.e. if "it is
clear that one of the parties will commit a fundamental breach".

418. Opposition to this proposal was based on the view
that it was important to be able to terminate the contract if
adequat~ assurance was not given. Any problems as to the
meaning 'of "adequate assurance" could be solved by alternate
forms of drafting.

419. The Committee decided to adopt the proposal.

Decision

420. The Committee concludes that the second sentence of
paragraph (3) should be deleted so that the right of a party
to avoid the contract prior to the date for performance would
be governed by article 49. It therefore recommends that. the
Commission should adopt the following text, now renumbered
as article 48:
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"Article 48

"(1) A party may suspend the performance of his obli
gations if it is reasonable to do so because, after the con
clusion of the/contract, a serious deterioration in the ability
to· perform or in the creditworthiness of the other party or
his conduct in preparing to perform or in actually perform
ing the contract gives good grounds to conclude that the
other party will not perform a substantial part of his obli
gations.

"(2) If the seller has already dispatched the goods before
the grounds described in paragraph (1) of this article
become evident, he may prevent the handing over of the
goods to the buyer even though the buyer holds a document
which entitles him to obtain them. This paragraph relates
only to the rights in the goods as between the buyer and the
seller.

"(3) A party suspending performance, whether before or
after dispatch of the goods, must immediately give notice to
the other party thereof and must continue with performance
if the other party provides adequate assurance of his per
formance."

ARTICLE 48

421. The text of article 48 as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If, in the case of a contract for delivery of goods
by instalments, the failure of one party to perform any of
his obligations in respect of any instalment gives the other
party good reason to fear a fundamental breach in respect
of future instalments, he may declare the contract avoided
for the future, provided that he does so within a reasonable
time.

"(2) A buyer, avoiding the contract in respect of future
deliveries, may also, provided that he does so at the same
time, declare the contract avoided in respect of deliveries
already made if, by reason of their interdependence, de
liveries already made could not be used for the purpose
contemplated by the parties in entering the contract." .

A voidance of the contract in respect of a single instalment

422. The Committee considered a proposal that the fol
lowing paragraph be added to article 48 as paragraph (I) and
that the current paragraphs (I) and (2) be renumbered as para
graphs (2) and (3):

"(1) In the case of a contract for delivery of goods by
instalments, if the failure of one party to perform any of his
obligations in respect of any instalment constitutes a funda
mental breach with respect to that instalment, the other party
may declare the contract avoided with respect to that instal
ment."
423. Support for this proposal was based on the fact that

there is no provision enabling the seller to avoid a part of the
contract equivalent to article 32 which permits the buyer to
do so. It was generally considered that such a provision was
useful since, if the buyer's performance is seriously deficient
with respect to one instalment, the seller should be permitted
to refuse his counter-performance in respect of that instalment
even though the failure in respect of that instalment did not give
him good reason to fear a fundamental breach in respect of
future instalments.

424. However, under another view the right to declare the
contract avoided under article 45 (I) (a) was sufficient protec
tion for the seller.

425. The Committee adopted the proposal to enable the
seller to make partial avoidance of an instalment contract. The
Committee also decided to make an appropriate change to the
caption to section I of chapter V to reflect this decision.

Paragraph (2)

426. The Committee adopted a proposal which would per
mit a buyer, who avoids a contract with respect to one delivery,

to avoid the contract with respect to other deliveries already
made or to be made in the future if the interdependence of
that delivery with the deliveries already made or to be made
prevents those goods from being used for the purpose contem
plated by the parties at the time of the conclusion of the
contract.

Decision

427. The Committee concludes that a new paragraph (I)
and an amendment to paragraph (2) should be adopted with a
consequent change in the caption to section I of chapter V.
The Committee recommends that the order of articles 48 and
49 be reversed. It therefore recommends that the Commission
should adopt the following text, now renumbered as article 50:

"Article 50

. "(1) In ~e case .of a contract for delivery of goods by
mstalments, if the faIlure of one party to perform any of his
obligations in respect of any instalment constitutes a funda
mental breach with respect to that instalment, the other party
may declare the contract avoided with respect to that instal
ment.

"(2) If one party's failure to perform any of his obliga
tions in respect of any instalment gives the other party good
grounds to conclude that a fundamental breach will occur
with respect to future instalments, he may declare the con
tract avoided for the future, provided that he does so within
a reasonable time.

"(3) A buyer, avoiding the contract in respect of any de
livery, may, at the same time, declare the contract avoided
in respect of deliveries already made or of future deliveries
if, by reason of their interdependence, those deliveries could
not be used for the purpose contemplated by the parties at
the time of the conclusion of the contract."

ARTICLE 49

428. The text of article 49, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If prior to the date for performance of the contract it is
clear that one of the parties will commit a fundamental
breach, the other party may declare the contract avoided."
429. Four representatives indicated that they were of the

view that this article should be deleted as it enabled one party
to declare the contract avoided unilaterally after that party had
concluded that it was "clear" that the other party would commit
a fundamental breach. It was stated that it was wrong in prin
ciple to allow one party to terminate the contractual relation
ship unilaterally. This same objection had been raised in relation
to other articles of this Convention.

430. A suggestion was also made that article 49 might be
merged with article 47. However, the Commission was of the
view that article 49 should remain separate from article 47
because it covered, in addition to those cases contemplated by
artiCle 47, cases in which it was clear that one party would
commit a fundamental breach because of his express refusal
to perform or because it was impossible for him to perform.

Decision

43 I. The Committee concludes that no change in substance
is called for in respect of article 49. The Committee recom
mends that the order of article 48 (now article SO) and article
49 should be reversed. It therefore recommends that the Com
mission should adopt the following text of article 49:

"Article 49

"If prior to· the date for performance of the contract it is
clear that one of the parties will commit a fundamental
breach, the other party may declare the contract avoided."
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ARTICLE 50

432. The text of article 50, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If a party has not performed one of his obligations,
he is not liable in damages for such non-performance if he
proves that it was due to an impediment which occurred
without fault on his part. For this purpose there is deemed
to be fault unless the non-performing party proves that he
could not reasonably have been expected to take into ac
count or to avoid or to overcome the impediment.

"(2) If the non-performance of the seller is due to non
performance by a subcontractor, the seller is exempt from
liability only if he is exempt,under the provisions of para
graph (I) of this article and if the subcontractor would be so
exempt if the provisions of that paragraph were applied to
him.

"(3) The exemption provided by this article has effect
only for the period during which the impediment existed.

"(4) The non-performing party must notify the other
party of the impediment and its effect on his ability to per
form. If he fails to do so within a reasonable time after he
knew or ought to have known of the impediment, he is liable
for the damage resulting from this failure."
433. The Committee discussed generally the most important

aspects of article 50 and then referred the formulation of a
revised text to a Special Working Group composed of the rep
resentatives of the Federal Republic of Germany, Ghana,
Mexico, the Philippines, the Union of Soviet Socialist Republics
and the United Kingdom.

General discussion of paragraph (1)
Extent of exemption

434. The Committee considered a proposal that the words
"in damages" be deleted from the first sentence of paragraph
(1). The purpose of this proposal and a number of similar pro
posals was to extend the exemption provided by article 50 to
all obligations of the non-performing party and not merely
provide exemption from damages.

435. In support of this proposal it was stated that the ex
emption from liability for damages may become worthless
where the other party can force performance. Therefore, the
duty. to p~rform should also be exempted during the period of
the Impediment. It was also stated that it would be helpful in
some common law jurisdictions to make it clear that, in cir
cumstances attracting the operation of article 50 an action
requiring performance under the draft Convention' would not
lie. If this were not done, a court might be constrained to grant
an order requiring performance which could cause great diffi
c~lty for a non-performing party if he were unable to comply
With the court order because of the impediment.

. 436. Ho~ever, another view was that the exemption pro
Vide? by ~rticle 50 (1) was rightly limited to damages for if
t!te Impediment was of a permanent nature and, if the exemp
tion. encompassed all remedies, it would never be possible to
aVOid the .contract. It was also noted that an express exemption
from specific performance would lead to the conclusion in some
legal systems that there was no breach of contract. As a result
the party expecting performance would be unable to declare
the contract avoided. Finally, it was observed that it would be
und~sirable to deal with the question of exemption from the
speCific performance of the contract in the draft Convention
~ince it .wo?ld not be possible to also include provisions govern
mg restitutIOn.

437. The Committee, after deliberation retained the pro-
posal to delete the words "in damages". '

Deletion of express reference to "fault"

438. The Committee considered a proposal to delete any
express refere~ce to "faUlt':. In support of this proposal it was
noted that article 50 provided an exemption from liability to
the non-performing party if the non-performance was not due
to his "fault". It was also noted that the term "fault" was de-

fined in article 50 in objective terms. Therefore, it would be
possible to define the exemption in objective terms without
reference to fault.

439. The Committee retained this proposal. At the same
time it decided that a party should not be exempt from liability
for non-performance if the cause of the non-performance was
his own fault. The Committee considered unnecessary a pro
posal to include a separate paragraph which expressly excluded
the operation of paragraph (I) if the impediment was caused
by the party seeking exemption. It was thought that the same
result could be achieved by providing that the impediment
must have been "beyond his control", although some represen
tatives found this phrase vague and considered that it would be
difficult to apply in some legal systems.

Non-performance of "one of his obligations"

440. It was proposed that the expression "one of his obli
gations" be replaced by "his obligations" to indicate that there
may be a failure to perform more than one obligation. Support
for this proposal was also based on the proposition that this
amendment would lead to the desirable conclusion that it would
prevent exemption from liability to supply conforming goods.
In opposition to this proposal it was stated that exemption
should be available for failure to supply conforming goods in
appropriate cases.

441. It was also proposed that article 50 (I) be redrafted so
that it would not enable a buyer to claim that an impediment
beyond his control prevented him from paying the price. In
support of this view it was stated that payment of the price is
an absolute obligation which it was never legally impossible to
perform.

442. However, under another view, it was considered that
the article should extend in appropriate cases to inability to pay
the price, such as when payment was prohibited by the out
break of war or the imposition of exchange controls.

443. The Committee did not retain either of these proposals.

Time at which impediment must have
been taken into account

444. It was proposed that the phrase "he could not reason
ably have taken it into account" be followed by "at the time of
the conclusion of the contract" to make it clear the foresee
ability of the impediment be judged at the time of the con
clusion of the contract.

445. The Committee adopted this proposal.

General discussion of paragraph (2)

446. The Committee considered proposals that paragraph
(2) be deleted. Under one view the paragraph was too harsh as
it required that the seller, in effect, guarantee the performance
of a subcontractor. It was suggested that, at most, the liability
of a seller for the fault of a subcontractor appeared to be justi
fied only in cases where the seller could obtain an indemnity
from the subcontractor. Another view was that the paragraph
was unjustified because the seller's liability for the conformity
and delivery of the goods should not be affected by the use of
a subcontractor unless a contrary conclusion appeared from the
contract.

447. Under another view it was important to retain the
uniform rule provided by paragraph (2) rather than leave the
question to be determined by national law.

448. The Committee decided to delete the word "subcon
tractor". The term was said to be unknown in some legal sys
tems and in others to refer primarily to legal relationships in
the context of construction contracts. In place of this term the
Committee decided to substitute "a person whom [the seller]
has engaged to perform the whole or a part of the contract".

449. It was noted that in this manner it would be clear that
a seller would not be exempt from liability for failure to per
form any of his obligations because of the failure of one of
his suppliers to perform since a supplier of the seller could not
be considered to be a person the seller had engaged to perform
any portion of the seller's contract.
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450. The Committee did not retain a suggestion that the
seller could avail himself of the exemption only if he had
exercised "his own judgement" in selecting the,"person whom
he has engaged to perform the whole or a part of the contract".

General discussion of paragraph (3)

451. The Committee considered a number of proposals
whose objective was to extend the operation of article 50 to
impediments which exist for a prolonged period o~ time. The
general approach of these proposals was to enable the contract
to be avoided in cases where the impossibility to perform the
contract would extend for such a length of time so as radically
to change the nature of the obligation to perform. One proposal
sought to give this right to the non'performing party while
another sought to give it to the party awaiting performance.
There was also considerable support to enable both parties to
declare the contract avoided in cases of prolonged impossibility
of performance.

452. However, under another view the extension of the
exemption from performance of contractual obligations to cases
of prolonged impossibility of performance was wrong in prin
ciple since, although the provision would operate satisfactorily
in relation to failures to deliver or failures to take delivery, it
would appear to extend also to cases where the impediment
had resulted in defects in the goods. It was considered unjust
for the seller to be exempt from the obligation to repair or
replace defective goods.

453. The Committee decided not to extend to the non
performing party the right to avoid the· contract because of a
radical change of circumstances during the period of the tem
porary impediment. However, it was noted that under para
graph (1) of the original text and paragraph (5) of the text as
finally adopted by the Committee the party expecting perfor
mance would be able to avoid the contract once the delay in
performance amounted to a fundamental breach even though
the non-performing party was exempted for liability for
damages for that breach by virtue of article 50.

Paragraph (4)

454. The Committee decided that the risk of transmission
of the notice by the non-performing party should be on that
party.

Paragraph (5)

455. The Committee considered that, as a result of its de
cision to delete the words "in damages" in paragraph (1), it
was necessary. to insert a new paragraph to state specifically
what remedies the party expecting performance retained if the
non-performing party was exempted from liability under article
50.

455a. The Committee was in general agreement that the
party expecting performance should have the right to avoid the
contract if the failure to perform amounted to a fundamental
breach. There was also general agreement that he should have
the right to reduce the price in appropriate circumstances. How
ever, the Committee was more evenly divided as to whether he
should be able to exercise the remedy of specific performance
of the contract. Under one view if there was such an impedi
ment that performance .was impossible, the law should not
purport to give the party expecting performance a right which
he could never exercise. Under another view, it could happen
that a temporary impediment would cease and at such time a
right to specific performance should not be precluded.

456. The Committee decided, after deliberation, that noth
.ing in article 50 prevents either party from exercising any
remedy other than damages as a result of the non-performance
by the other party.

Decision

457. The Committee therefore recommends that the Com
mISSIon should adopt the following text, now renumbered as
article 51:

"Article 51

"(1) A party is not liable for a failure to perform any
of his obligations. if he proves that the failure was due to
an impediment beyond his control and that be could not
reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract or to
have avoided or overcome it or its consequences.

"(2) If the party's failure is due to the failure by a third
person whom he has engaged to perform the whole or a part
of the contract, that party is exempt from liability only if
he is exempt under paragraph (1) of this article and if the
person whom he has engaged would be so exempt if the.
provisions of that paragraph were applied to him.

"(3) The exemption provided by this article has effect
only for the period during which the impediment exists.

"(4) The party who fails to perform must give notice to
the other party of the impediment and its effect on his ability
to perform. If the notice is not received with4t a reasonable
time after the party who fails to perform knew or ought to
have known of the impediment, he is liable for damages
resulting from such non-receipt.

"(5) Nothing in this article prevents either party from
exercising any right other than to claim damages under this
Convention."

PROPOSED ARTICLE ON HARDSHIP

458. The Committee considered a proposal that the follow
ing provision be added after article 50:

"If, as a result of special events which occurred after the
conclusion of the contract and which could not have been
foreseen by the parties, the performance of its stipulations
results in excessive difficulties or threatens either party with
considerable damage, any party so affected has a right to
claim an adequate amendment of the contract or its termi
nation."
459. In support of this ·proposal it was stated that one of

the most important problems for parties to a contract of sale
of goods is the problem of changes of circumstances which
could not have been foreseen by the parties at the time of the
conclusion of the contract. As these changes can result in ex
cessive difficulties for one of the parties it was proposed that
the Convention should include a provision enabling any party
to renegotiate the conditions of the contract or call for its
termination. Such a provision. would thus prevent one party
from benefiting from windfall gains. It was pointed out that
this proposal differed from those made in respect of article 50
(3) in that those proposals presupposed a change in circum
stances only during a temporary impediment.

460. The Committee did not retain this proposal.

ARTICLE 51

461. The text of article 51, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) Avoidance of the contract releases both parties from
their obligations thereunder, subject to any damages which
may be due. Avoidance does not affect provisions for the
settlement of disputes.

"(2) If one party has performed the contract either wholly
or in part, he may claim from the other party. restitution of
whatever he has supplied or paid under the contract. If both
parties are required to make restitution, they must do so
concurrently."

Decision

462. The Committee concludes that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 52:
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"Article 52

"(I) Avoidance of the contract releases both parties from
their obligations thereunder, subject to any damages which
may be due. Avoidance does not affect any provisions of the
contract for the settlement of disputes or any other pro
visions of the contract governing the respective rights and
obligations of the parties consequent upon the avoidance
of the contract.

"(2) If one party has performed the contract either wholly
or in part, he may claim from the other party restitution
of whatever he has supplied or paid under the contract. If
both parties are bound to make restitution, they must do so
concurrently."

ARTICLE 52

463. The text of article 52, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) The buyer loses his right to declare the contract
avoided or to require the seller to deliver substitute goods
if it is impossible for him to make restitution of the goods
substantially in the condition in which he received them.

"(2) Paragraph (I) of this article does not apply:
(a) If the impossibility of making restitution of the goods

or of making restitution of the goods substantially in the
condition in which he received them is not due to an act of
the buyer; or

(b) If the goods or part of the goods have perished or
deteriorated as a result of the examination provided for in
article 22; or

(c) If the goods or part of the goods have been sold in
the normal course of business or have been consumed or
transformed by the buyer in the course of normal use before
he discovered the lack of conformity or ought to have dis
covered it."

Decision

464. The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now re
numbered as article 53:

"Article 53

"(I) The buyer loses his right to declare the contract
avoided or to require the seller to deliver substitute goods
if it is impossible for him to make restitution of the goods
substantially in the condition in which he received them.

"(2) Paragraph (1) of this article does not apply:
"(a) if the impossibility of making restitution of the goods

or of making restitution of the goods substantially in the
condition in which he received them is not due to an act or
omission of the buyer; or

"(b) if the goods or part of the goods have perished or
deteriorated as a result of the examination provided for in
article 22; or

"(c) if the goods or part of the goods have been sold in
the normal course of business or have been consumed or
transformed by the buyer in the course of normal use before
he discovered the lack of conformity or ought to have dis
covered it."

ARTICLE 53

465. The text of article 53, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The buyer who has lost the right to declare the contract
avoided or to require the seller to deliver substitute goods in
accordance with article 52 retains all other remedies."

Decision

466. The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 54:

"Article 54

"The buyer who has lost the right to declare the contract
avoided or to require the seller to deliver substitute goods
in accordance with article 53 retains all other remedies."

ARTICLE 54

467. The text of article 54, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If the seller is required to refund the price, he must
also pay interest thereon, at the rate fixed in accordance
with article 58, as from the date on which the price was paid.

"(2) The buyer must account to the seller for all bene
fits which he has derived from the goods or part of them:

"(a) If he must make restitution of the goods or part of
them; or

"(b) If it is impossible for him to make restitution of
all or part of the goods or to make restitution of all or part
of the goods substantially in the condition in which he re
ceived them, but he has nevertheless declared the contract
avoided or required the seller to deliver substitute goods."
468. As a result of its decision to delete article 58 as de-

scribed in paragraphs 493 to 500 below, the Committee decided
to delete ", at the rate fixed in accordance with article 58,"
from article 54 (I).

Decision

469. The Committee concludes that no change in substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 55:

"Article 55

"(1) If the seller is bound to refund the price, he must
also pay interest thereon from the date on which the price
was paid.

"(2) The buyer must account to the seller for all bene
fits which he has derived from the goods or part of them:

"(a) if he must make restitution of the goods or part of
them; or

"(b) if it is impossible for him to make restitution of all
or part of the goods or to make restitution of all or part of
the goods substantially in the condition in which he received
them, but he has nevertheless declared the contract avoided
or required the seller to deliver substitute goods."

RELATIONSHIP BETWEEN ARTICLES 55, 56 AND 57

470. Prior to examining the provisions on damages, the
Committee considered the relationship between articles 55, 56
and 57.

471. It was generally agreed that articles 56 and 57 were
illustrations of the operation of article 55 in particular circum
stances. Article 56 dealt with the case where the buyer had
bought goods in replacement or the seller had resold the goods.
In these situations the measure of damages would be the differ
ence between the contract price and the price in the substitute
transaction plus any additional damages, including loss of profit,
as might be allowed under article 55. However, if there had
not been a substitute transaction and if there was a current
price for the goods, the measure of damages would be the
difference between the contract price and the current price on
the date that the contract was avoided plus any additional
damages, including loss of profit, as might be allowed under
article 55. In other cases, damages would be calculated accord
ing to the general formula in article 55.
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472. Furthermore, the Committee was agreed that a party
who had in fact arranged a: substitute transaction of the nature
described in article 56 should not be allowed to claim damages
under article 57 where that article would provide for a higher
measure of damages.

ARTICLE 55

473. The text of article 55, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"Damages for breach of contract by one party consist
of a sum equal to the loss, including loss of profit, suffered
by the other party as a consequence of the breach. Such
damages cannot exceed the loss which the party in breach
foresaw or ought to have foreseen at the time of the con
clusion of the contract, in the light of the facts and matters
which he then knew or ought to have known, as a possible
consequence of the breach of contract."

Limit on damages

474. The Committee considered a proposal that the second
sentence of article 55 be replaced by the following:

"Such damages shall not include c~mpensation for loss of
a nature which the party in breach could not reasonably
have foreseen at the time of the conclusion of the contract
or of an extent which would be excessive in relation to the
price, the ability of the party in breach to foresee or prevent
the loss as well as other circumstances of the case."
475. In support of this proposal, it was stated that the

present text of article 55 contained a limitation on the amount
of damages which was hypothetical and gave little effective
guidance in practice. While it would be difficult for a party to
foresee the extent of the loss which the other party might suffer
as a consequence of the breach, as was now required under
article 55, it should not be difficult to foresee the nature of any
such loss. However, the damages should also be limited to an
amount which would not be excessive in relation to the price,
the ability of the party in breach to prevent the loss and "other
circumstances of the case."

476. There was little support for this proposal as it was
considered to introduce many difficulties, in particular, the de
termination of whether damages were excessive in relation to
the price and the determination of the "other circumstances of
the case" which might be relevant. It was further pointed out
that, since article 50 provided an exemption from damages if
certain conditions were fulfilled, additional criteria in terms of
ability to prevent the loss were not appropriate in article 55.

477. The Committee did not retain this proposal.
478. The Committee also did not retain a suggestion that

the second sentence of article 55 be deleted so that the question
of any limitation on the amount of damages would be left to
national law.

Decision

479. The Committee considers that no change of substance
is called for in respect of this article. It therefore recommends
that the Commission should adopt the following text, now
renumbered as article 56:

"Article 56

"Damages for breach of contract by one party consist of
a sum equal to the loss, including loss of profit, suffered by
the other party as a consequence of the breach. Such damages
may not exceed the loss which the party in breach foresaw
or ought to have foreseen at the time of the conclusion of
the contract, in the light of the facts and matters which he
then knew or ought to have known, as a possible consequence
of the breach of contract."

ARTICLE 56

480. The text of article 56, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) If the contract is avoided and if, in a reasonable·
manner and. within a reasonable time after avoidance, the
buyer has bought goods in replacement or the seller has re
sold the goods, the party claiming damages may, if he does
not rely upon the provisions of articles 55 or 57, recover
the difference between the contract price and the price in the
substitute transaction.

•"(2) Damages under paragraph (1) of this article may
include additional loss, inclUding loss of profit, if the condi
tions of article 55 are satisfied."
481. As noted in paragraph 471 above, the Committee

decided that article 56 was an illustration of the general rule
of damages set out in article 55. It c~nsidered several ways
in which this article might be redrafted in order to make this
relationship clear.

482. The Committee referred to the Drafting Group a pro
posal that paragraph (2) be redrafted so as to delete any direct
reference to loss of profit since, in the first place it was already
referred to in article 55, where it was stated that damages were
understood to cover loss of profit, and, in the second place,
in such a situation it would be difficult to imagine a loss of
profit over and above the difference in prices.

Decision

483. The Committee, therefore, recommends that the Com
miSSIOn should adopt the following text, now renumbered as
article 57:

"Article 57

"If the contract is avoided and if, in a reasonable manner
and within a reasonable time after avoidance, the buyer has
bought goods in replacement or the seller has resold the
goods, the party claiming damages may recover the difference
between the contract price and. the price in the substitute
transaction and any further damages recoverable under the
provisions of article 56."

ARTICLE 57

484. The text of article 57, as approved by the Working
Group on the International Sale of Goods, is as follows:

"(1) If the contract is avoided and there is a current price
for the goods, the party claiming damages may, if he does
not rely upon the provisions of articles 55 or 56, recover
the difference between the price fixed by the contract and
the current price on the date on which the contract is avoided.

"(2) In calculating the amount of damages under para
graph (1) of this article, the current price to be taken into
account is the price prevailing at the place where delivery
of the goods should have been made or, if there is no current
price at that place, the price at another place which serves
as a reasonable substitute, making due allowance for differ
ences in the cost of transporting the goods.

"(3) Damages under paragraph (1) of this article may
include additional loss, including loss of profit, if the con
ditions of article 55 are satisfied."

Paragraph (1)

Relevant date for determination of current price

485. The Committee considered a proposal that damages
under paragraph (1) be based on the current price on the date
delivery was performed or ought to have been performed.

486. Support for this proposal was based on the view that
calculating the current price on the date that the contract was
avoided would permit a party to speculate on whether his
damages would increase because of future price changes if he
were to delay the date on which he declared the contract
avoided.

487. However, another view was that this proposal could
cause difficulties in practice, particularly in cases of non
performance where there was no fixed delivery date but dec
livery was to be made within a fixed period pursuant to article
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17 (b) or within a reasonable time after the conclusion of the
contract pursuant to article 17 (c). It was also noted that the
proposed new method Qf calculation of current price might
still permit specula~jon;'In any case, any abuses of the method
of calculating damages under this article would be dealt with
by the principle of mitigation of damages contained in article
59.

488. The Committee decided not to retain the proposal to
base the calculation of damages on the current price on the
date delivery was performed or ought to have been performed.
However, in view of the difficulties which were expressed in
relation to the current text the Committee decided to adopt a
compromise proposal that the current price be calculated on
the day on which the party first h,ad the right to declare the
contract avoided. Although it was stated that this test might
encourage the seller to avoid the contract before he otherwise
would, the· general view was that this test selected a sufficiently
clear and objective date for the calculation of the current price
and one which did not encourage the party claiming damages
to speculate on the future price level.
Paragraphs (2) and (3)

489. As noted in paragraph 471 above, the Committee de
cided that article 57 was an illustration of the general rule of
damages set out in article SS. It also decided that a party who
had in fact arranged a substitute transaction of the nature
described in article 56 should not be allowed to claim damages
under article 57 where that article would provide for a higher
measure of damages.

490. The Committee referred to the Drafting Group the
same proposal in 'respect of article 57 (3) as is described in
paragrap~ 482 above in respect of article 56 (2).

Decision

491. The Committee recommends that the Commission
should adopt the following text, now renumbered as article 58:

"Article 58

"(1) If the contract is avoided and there is a current price
for the goods, the party claiming damages may, if he has not
made a purchase or resale under article 57, recover the differ
ence between the price fixed by the contract and the current
price at the time he first had the right to declare the con
tract avoided and any further damages recoverable under
the provisions of article 56.

"(2) For the purposes of paragraph (1) of this article, the
current price is the price prevailing at the place where de
livery of the goods should have been made or, if there is no
current price at that place, the price at another place which
serves as a reasonable substitute, making due allowance for
differences in the cost of transporting the goods."

ARTICLE 58

492. The text of article 58, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If the breach of contract consists of delay in the payment
of the price, the seller is in any event entitled to interest on
such sum as is in arrears at a rate equal to the official dis
count rate in the country where he has his place of business,
plus 1 per cent, but his entitlement is not to be lower than
the rate applied to unsecured short-term commercial credits
in the country where the seller has his place of business."

Place at which interest should be calculated

493. The Committee considered a proposal that the place
at which interest should be calculated should be the buyer's
country. It was stated that if the rate of interest in the seller's
country was significantly lower than the rate of interest in the
buyer's country, the buyer might be tempted to delay payment
so as to take advantage of this favourable rate. Alternatively,
it was suggested that the rate might be based upon the average
of the rate in the buyer'S country and the rate in the seller's
country.

494. In opposition to this proposal it was stated that, if the
buyer did not pay the price when due and the seller had to
borrow money because of the late payment, he would normally
have to borrow in his own country at the prevailing rates there.
Even if he did not have to borrow money as a result of the
late payment, he would have less money on deposit in his own
country gaining interest. If the prevailing rate of interest in his
country was 15 per cent but it was only 6 per cent in the buyer's
country, it would not be appropriate for him to be limited to
the lower interest rate in the buyer's country.

Proposals to delete article 58 or to make a declaration or
reservation

495. The discussions in respect of the place at which the
interest should be calculated brought forth a number of pro
posals whose objective was the deletion of article 58 or the
possibility of rendering it inoperative in relation to individual
States, either by means of reservation or by means of declara
tion.

496. These proposals arose from the fact that many coun
tries had mandatory rules of public policy prohibiting interest
rates to exceed a specified maximum, frequently of the order of
6 to 7 per cent. Furthermore, some countries prohibited the
charging of any interest whatsoever. A provision along the lines
of article 58, which would require the charging of interest and
its calculation at a rate which might be far in excess of that
usual or allowed in the buyer's country, the place at which
any judicial procedure for late payment would normally take
place, would make it difficult for some countries to adhere to
the Convention.

497. There was general sympathy expressed for those coun
tries whose national laws set maximum rates of interest which
could conflict with the rate produced by the formula in article
58. It was noted that article 58 contained a partiCUlar method
of assessing damages which, although it was convenient in prac
tice, was not essential. Loss suffered by a seller due to delay
in payment of the price could be recovered under the general
formula for recovery of damages expressed in article 55.

498. In addition, apart from many drafting problems, the
following matters would require clarification if the article was
retained:

(a) Article 58 referred to an "official discount rate" but
many countries did not have an "official discount rate";

(b) Article 58 referred to "the rate applied to unsecured
short-term commercial credits" but there was usually no one
such rate since the rate would vary depending on the parties
or the nature of the sale;

(c) The addition of "one per cent" to the "official dis
count rate" was considered by some representatives to be
unjust.
499. In view of these difficulties, coupled with the fact that

the article was, in any version, inherently unacceptable to a
number of representatives, particularly those of developing
countries, the Committee, after considerable deliberation, de
cided to delete article 58.

Decision

500. The Committee recommends that the Commission
should delete article 58.

ARTICLE 59

SOL The text of article 59, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The party who relies on a breach of contract must adopt
such measures as are reasonable in the circumstances to
mitigate the loss, including loss of profit, resulting from the
breach. If he fails to adopt such measures, the party in breach
may claim a reduction in the damages in the amount which
should have been mitigated."
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Right to recover the price

502. The Committee considered a proposal that the second
sentence of article 59 read as follows (the proposed additional
words are in italics):

"If he fails to adopt such measures, the party in breach
may claim a reduction in the damages, including any claim
for the price, in the amount which should have been miti
gated."
503. In support of this proposal it was stated if the seller

was in breach, the buyer's duty to mitigate the damages might
encompass the purchase of substitute goods. However, under
the present text of article 59 it would appear that if the buyer
was in breach, the seller could maintain an action for the price
even if he could have sold the goods elsewhere. The proposal
was designed to ensure that in such cases the seller's right of
recovery would be limited to the amount recoverable under
article 57.

504. However, there was considerable opposition to this
proposal which was considered to permit a defaulting buyer to
prevent payment of the purchase price by showing that the
seller could have sold goods elsewhere. This would destroy the
distinction between an action for the price and an action for
damages, a distinction which was fundamental in many legal
systems. The price was agreed upon by the parties and if the
contract was still in existence, the seller must have the right
to sue for the price. There was no duty on the seller to seek,
or accept, from a third party a price lower than that agreed
upon with the buyer even if he might then recover the differ-
ence from the buyer. .

505. The Committee, after deliberation, decided not to
retain the proposal extending the principle of mitigation to
actions for the price.

Duty to notify

506. The Committee did not retain a proposal that article
59 specifically provide that part of the duty to mitigate should
be that the injured party give notice of the breach to the party
in breach, within a reasonable time of its occurrence.

Decision

507. The Committee concludes that no change of sub
stance is called for in respect of article 59. It therefore recom
mends that the Commission should adopt the following text:

"Article 59

"The party who relies on a breach of contract must take
such measures as are reasonable in the circumstances to
mitigate the loss, including loss of profit, resulting from the
breach. If he fails to take such measures, the party in breach
may claim a reduction in the damages in the amount which
should have been mitigated."

PROPOSED ARTICLE ON FRAUD

508. The Committee considered a proposal to review the
decision of the Working Group on the International Sale of
Goods which had deleted article 89 of ULIS (which provided
that in case of fraud, the determination of damages was to be
made by reference to national law).

509. This proposal did not attract sufficient support to be
discussed in detail.

PROPOSED ARTICLE ON· LIQUIDATED DAMAGES

510. The Committee considered a proposal that the Con
vention include a provision on liquidated damage clauses in
contracts of. sale. The following text was· proposed as a basis
for discussion:

"(1) The parties may agree in the contract or otherwise
that a party who breaches the contract in a particular man
ner will pay liquidated damages to the other party.

"(2) Unless otherwise agreed upon by the parties the
payment of liquidated damages may be asked together'with
the request for the performance of the contract.

"(3) The judge or arbitrator may, on the request of the
party required to pay, reduce the amount of liquidated
damages if the other party contributed to the loss or did not
co-operate in the performance of the contract where such
co-operation was [needed] under the circumstances of the
case.

"(4) The other party may claim, instead of the liquidated
d~ages a~reed upon in the contract, damages according to
article 55 If the loss sustained by him is substantially higher
than the damages agreed upon in the contract."
511. In support of this proposal, it was stated that the Con

vention should contain a provision on liquidated damage clauses
bec~use this type of c~>ntractual clause was widely used in inter
national commerce. Smce the rules governing liquidated damage
clauses vary between legal systems it would be a practical con
tribution to international trade to establish a uniform regime
governing these types of contractual clauses. It was noted that
the proposed article was intended to initiate discussion along
these lines.

512. After a brief review of the main features of the draft
article, which revealed a number of technical problems, it be
came apparent that there was considerable support for the idea
behind the proposal i.e. that uniform rules regulating liquidated
damage clauses would be an important contribution to the
facilitation of international trade and commerce. However, it
was generally considered that establishing a unified regime to
re8?late liquidated damage clauses was a complex problem
which warranted more attention than could be given at this
stage of the deliberations in respect of this draft Convention.
Furthemore, liquidated damage clauses were also important in
many types of contracts which fell outside the scope of the
Convention. For all these reasons it would be preferable to deal
with the liquidated damage clauses in a separate instrument
which could be applied to all types of international contracts
and not be restricted to international contracts for the sale of
goods.

Decision

513. The Committee, after deliberation, recommends to
the Commission that it request the Secretary-General to con
sider, as part of the study on the future long-term programme
of work of the Commission which is to be presented at the
eleventh session of the Commission, the feasibility and desir
ability of establishing a uniform regime governing liquidated
damage clauses in international contracts.

ARTICLE 60

514. The text of article 60, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If the buyer is in delay in taking delivery of the goods
and the seller is either in possession of the goods or otherwise
able to control their disposition, the seller must take such
steps as are reasonable in the circumstances to preserve them.
He may retain them until he has been reimbursed his rea
sonable expenses by the buyer."

Decision

515. The Committee concludes that no change of substance
is called for in respect of article 60. It therefore recommends
that the Commission should adopt the following text:

"Article 60
"If the buyer is in delay in taking delivery of the goods

and the seller is either in possession of the goods or otherwise
able to control their disposition, the seller must take such
steps as are reasonable in the circumstances to preserve them.
He may retain them until he has been reimbursed his reason
able expenses by the buyer."
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ARTICLE 61

516. The text of article 61, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(1) If the goods have been received by 'the buyer and
he intends to reject them he must take such steps as are
reasonable in the circumstances to preserve them. He may
retain them until he has been reimbursed his reasonable ex
penses by the seller.

"(2) If goods dispatched to the buyer have been put at
his disposal at the place of destination and he exercises the
right to reject them, he must take possession of them on be
half of the seller, provided that he can do so without pay
ment of the price and without unreasonable inconvenience
or unreasonable expense. This provision does not apply if the
seller or a person authorized to take charge of the goods on
his behalf is present at the destination."

Decision

517. The Committee concludes that no change of substance
is called for· in respect of article 61. It therefore recommends
that the Commission. should adopt the following text:

"Article 61

"(1) If the goods have been received by the buyer and he
intends to reject them, he must take such steps as are rea
sonable in the circumstances to preserve them. He may retain
them until he has been reimbursed his reasonable expenses
by the seller.

"(2) If goods dispatched to the buyer have been placed
at his disposal at their destination and he exercises the right
to reject them, he must take possession of them on behalf
of the seller, provided that he can do so without payment of
the price and without unreasonable inconvenience or unrea
sonable expense. This provision does not apply if the seller
or a person authorized to take charge of the goods on his
behalf is present at the destination."

ARTICLE 62

518. The text of article 62, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"The party who is under an obligation to take steps to
preserve the goods may deposit them in a warehouse of a
third person at the expense of the other party provided that
the expense incurred is not unreasonable."

Decision

519. The Committee considers that no change of substance
is called for in respect of article 62. It therefore recommends
that the Commission should adopt the following text:

"Article 62

"The party who is bound to take steps to preserve the
goods may deposit them in a warehouse of a third person
at the expense of the other party provided that the expense
incurred is not unreasonable."

ARTICLE 63

520. The text of article 63, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If there has been an unreasonable delay by the other
party in taking possession of the goods or in taking them
back or in paying the cost of preservation and notice of his
intention to sell has been given, the party who is under an
obligation to preserve the goods in accordance with articles 60
or 61 may sell them by any appropriate means.

"(2) If the goods are subject to loss or rapid deteriora
tion or their preservation would involve unreasonable ex
Pense, the party who is under an obligation to preserve the

goods in accordance with articles 60 or 61 must take rea
sonable efforts to sell them. To the extent possible he must
give notice of his intention to sell.

"(3) The party. selling the goods has the right to retain
out of the proceeds of sale an amount equal to the reason
able costs of preserving the goods and of selling them. He
must account to the other party for the balance."

Paragraph (1)

521. The Committee did not retain a proposal to add a
sentence to paragraph (1) to the effect that a seller under an
obligation to preserve the goods in accordance with article 60
"must make reasonable efforts to resell the goods if the buyer
so requests".

Decision

522. The Committee concludes that no change in substance
is called for in respect of article 63. It therefore recommends
that the Commission should adopt the following text:

"Article 63

"(1) The party who is bound to preserve the goods in
accordance with articles 60 or 61 may sell them by any
appropriate means if there has been an unreasonable delay
by the other party in taking possession of the goods or in
taking them back or in paying the cost of preservation, pro
vided that notice of the intention to sell has been given to
the other party.

"(2) If the goods are subject to loss or rapid deteriora
tion or their preservation would involve unreasonable ex
pense, the party who is bound to preserve the goods in
accordance with articles 60 or 61 must take reasonable
measures to sell them. To the extent possible he must give
notice to the other party of his intention to sell.

"(3) The party selling the goods has the right to retain
out of the proceeds of sale an amount equal to the reason
able expenses of preserving the goods and of selling them.
He must account to the other party for the balance."

ARTICLE 64

523. The text of article 64, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If the risk has passed to the buyer, he must pay the price
notwithstanding loss of or damage to the goods, unless the
loss or damage is due to an act of the seller."

General rule on passage of risk

524. The view was expressed that the first part of article
64, which stated, a general rule on the passage of risk, should
be deleted as it merely stated the self-evident proposition that
once the risk had passed to the buyer he must bear the risk of
loss or damage to the goods.

525. However, there was considerable support for the re
tention of the first part of article 64 as it, together with articles
65 to 67, provided a uniform rule for the passage of risk. It
was noted that this was important since the rules on risk of
loss varied in different legal systems.

526. The Committee decided to retain the general rule on
the passage of risk.

Exception to the general rule on passage of risk

527. It was proposed that the second part of the article
should be deleted as it was too much of a simplification to be
helpful and could be misinterpreted to mean that the buyer did
not have to pay the price if there was a fault or defect in the
goods.

528. In opposition to this proposal, it was argued that the
exception stated in the second part of article 64 was of great
importance since, even though the risk had passed, the seller
could still interfere with the goods in such a manner as to cause
loss. The second part of the article made it clear that the buyer



Part One. Tenth session (1977) 63

would not have to pay the price to the extent that loss or
damage to the goods had been caused by such an act of the
seller.

529. The proposal to delete the second part of article 64
was withdrawn.

530. The Committee decided that the text should make it
clear that an omission to perform an act which resulted in loss
or damage had the same consequences as the Commission of
an act which resulted in loss or damage.

53 I. The Committee also considered a proposal that the
exception to the general rule should operate only if the act or
omission on the part of the seller amounted to a breach of
contract. In opposition to this proposal it was pointed out
that the seller might act in a manner which was not a breach
of contract but might still cause damage, e.g. if in an f.o.b.
contract the seller removed his containers after the goods had
been unloaded and, in so doing, damaged the goods.

532. The Committee did not retain this proposal.

Decision

533. The Committee concludes that no change in substance
is called for in respect of article 64. It therefore recommends
that the Commission should adopt the following text:

"Article 64

"Loss or damage to the goods after the risk has passed to
the buyer, does not discharge him from his obligation to pay
the price, unless the loss or damage is due to an' act or
omission of the seller."

ARTICLE 65

534. The text of article 65, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) If the contract of sale involves carriage of the goods
and the seller is not required to hand them over at a partic
ular destination, the risk passes to the buyer when the goods
are handed over to the first carrier for transmission to the
buyer.

"(2) If at the time of the conclusion of the contract the
goods are already in transit, the risk passes as from the time
the goods were handed over to the first carrier. However,
the risk of loss of goods sold in transit does not pass to the
buyer if, at the time of the conclusion of the contract, the
seller knew or ought to have known that the goods had been
lost or damaged, unless the seller had disclosed such fact to
the buyer."

Exception to rule in paragraph (1)

535. The Committee considered a proposal that the fol
lowing sentence be added to paragraph (1):

"However if the seller is required to hand the goods over
to the carri;r at a particular place, the risk does not pass to
the buyer before the goods are handed over to the carrier at
this place."
536. In support of this proposal it was stated that paragraph

(I) did not give a reasonable solution i~ cases where the. seller
undertook to ship the goods from a partIcular place at an mland
point. In such a situation the risk should pass to the buyer only
when the goods were handed over to a carrier at a seaport and
not when they are handed over to a domestic carrier for trans
port to the seaport.

537. There was considerable support for this prop?sal.and
the Committee, after having accepted certain modificatIons
which related to drafting, retained the proposal.

Control of documents

538. The Committee considered a proposal designed to
make it clear that the seller's retention of control of the goods
by retaining the documents as security against payment u?til
after the goods are shipped does not affect the passage of fisk.

The proposal was as follows:
"The fact that the seller is authorized to retain documents

controlling the disposition of the goods does not affect the
passage of risk."
539. The Committee, after deliberation, adopted the pro

posal.
Paragraph (2)

540. The Committee considered a proposal under which the
risk in respect of goods sold in transit would not pass on ship
ment if the shipment was of unascertained or unidentified
goods for transmission to various consignees. This proposal was
opposed on the ground that it would unnecessarily limit the
scope of paragraph (2).

541. The Committee after deliberation retained the text of
paragraph (2) as proposed by the Working Group on the Inter
national Sale of Goods.

542. The representative of the Philippines expressed a
reservation in respect of the second sentence of paragraph (2)
in that the provisions of that paragraph were not consistent with
logic. It was stated that it was inconceivable that the buyer
should bear the risk of loss or damage to the goods prior to
the time that the contract was concluded. Although the view
had been expressed in the Committee that the paragraph ac
corded with international commercial practice, that practice
was one of the developed world. UNCITRAL should take into
account the resolutions of the General Assembly which laid
down the framework of a new international economic order.
If UNCITRAL wished to carry out its mandate to make ULIS
more acceptable to countries of widely different economic and
social backgrounds it should not ignore these General Assembly
resolutions.

543. However, the representative of Finland pointed out
that the draft Convention contained non-mandatory rules. No
buyer had to purchase goods afloat and if he did so the price
paid for such goods would reflect the added risk. The view
was also expressed that the rule set forth in paragraph (2) was
the result of practical needs. If, in the case at issue, the goods
had been damaged during the carriage it was not always pos
sible to determine at what moment they had been damaged.
If there was no indication on the bill of lading the buyer
consignee could claim damages from the carrier and would
also be covered by the insurance policy in respect of the goods.
New paragraph (3)

544. The Committee considered a proposal that a new
paragraph (3) be added to article 65 to read as follows:

"(3) If the goods are not identified for delivery to the
buyer, by marking with an address or otherwise, they are
not clearly identified to the contract unless the seller gives
notice of the consignment and, if necessary, sends some
documents specifying the goods."
545. The Committee retained this proposal.

Decision
546. The Committee, having regard to the decisions

recorded in the previous paragraphs recommends that the
Commission should adopt the following text:h

"Article 65

"(I) If the contract of sale involves carriage of the gOO~s

and the seller is not required to hand them over. at a partiC
ular destination, the risk passes to the buyer when the goods
are handed over to the first carrier for transmission to the
buyer. If the seller is required to hand the good~ o~er to a
carrier at a particular place other than the destmaUon, the
risk does not pass to the buyer until the goods are handed
over to the carrier at that place. The fact that the seller is
authorized to retain documents controlling the disposition of
the goods does not affect the passage of risk.

h The Drafting Group concluded that, for reasons of clarity,
article 65 (2) be contained in a separate article and be renum
bered as article 66.
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"(2) Nevertheless, if the goods are not clearly marked

with an address or otherwise identified to the contract, the
risk does not pass to the buyer until the seller sends the buyer
a notice of the consignment which specifies the goods.

"Article 66

"The risk in respect of goods sold in transit is assumed by
the buyer from the time the goods were handed over to the
carrier who issued the documents controlling their disposi
tion. However, if at the time of the conclusion of the con
tract the seller knew or ought to have known that the goods
had been lost or damaged and he has not disclosed such fact
to the buyer, such loss or damage is at the risk of the seller."

ARTICLE 66

547. The text of article 66, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"(I) In cases not covered by article 65 the risk passes
to the buyer as from the time when the goods were placed
at his disposal and taken over by him.

"(2) If the goods have been placed at the disposal of the
buyer but they have not been taken over by him or have
been taken over belatedly by him and this fact constitutes
a breach of the contract, the risk passes to the buyer at the
last moment he could have taken over the goods without
committing a breach of the contract. If the contract relates
to the sale of goods not then identified, the goods are deemed
not to be placed at the disposal of the buyer until· they have
been clearly identified to the contract."

Paragraph (l)

548. The Committee referred to the Drafting Group a pro
posal which had as its purpose to distinguish between the
occasions on which the risk of loss would pass· when the goods
were taken over by the buyer and the occasions on which the
risk of loss would pass as a consequence of the goods having
been placed at his disposal.

549. The Committee did not retain a proposal designed to
specify that, if the terms of delivery of a contract called for
the seller to place the goods at the disposal of the buyer during
a specified period of time, the risk of loss should pass at the
time when the goods were placed at the buyer's disposal and
not when they were actually taken over by him.

Paragraph (2)

550. The Committee considered a proposal that paragraph
(2) read as follows:

"(2) If, however, the buyer is required to take over the
goods at a place other than any place of business of the seller,
the risk passes when the time for delivery has come and the
buyer is aware, or has received notice, of the fact that the
goods are placed at his disposal at such place."

551. In support of this proposal it was stated that paragraph
(2) would govern the time at which the risk passes where the
goods are at a place other than a place of business of the seller,
such as a public warehouse. In some legal systems the taking
over of the goods from a public warehouse may be done by the
handing over of a negotiable document of title or the acknowl
edgement by the third person that he holds the goods for the
benefit of the buyer. However, this result did not necessarily fol
low from the present text. In addition, differences in national
laws as to documents of title and warehouse receipts made uni
fication in this area difficult. Accordingly the proposal would re
solve uncertainty by emphasizing physical delivery of the goods
but in addition permitting risk to pass when the time for de
livery had come and the. buyer was aware, or had received
notice, of the fact that the goods had been placed at his dis
posal at a place other than the place of the seller.

552. After deliberation, the Committee adopted this pro
posal in principle.

Decision·

553. The Committee, in the light of the decisions discussed
in the above paragraphs, recommends that the Commission
should adopt the following text, now renumbered as article 67:

"Article 67

"(1) In cases not covered by articles 65 and 66 the risk
passes to the buyer when the goods are taken over by him
or, if he does not do so in due time, from the time when
the goods are placed at his disposal and he commits a breach
of contract by failing to take delivery.

"(2) If, however, the buyer is requited to take over the
goods at a place other than any plaCe of business of the
seller, the risk passes when delivery is due and the buyer is
aware of the fact that the goods are placed at his disposal at
that place.

"(3) If the contract relates to a sale of goods not then
identified, the goods are deemed not to be placed at the dis
posal of the buyer until they have been clearly identified to
the contract."

ARTICLE 67

554. The text of article 67, as adopted by the Working
Group on the International Sale of Goods, is as follows:

"If the seller has committed a fundamental breach of con
tract, the provisions of articles 65 and 66 do not impair the
remedies available to the buyer on account of such breach."
555. The Committee adopted a proposal to extend the

operation of article 67 to all cases where the buyer has a right
to declare the contract avoided rather than restricting it to cases
where there has been a fundamental breach of contract. In par
ticular, article 67 will operate when the conditions of articles
30 (1) (b), 45 (1) (b) and article 49 are satisfied.

Decision

556. The Committee recommends that the Commission
should adopt the following text, now renumbered as article 68:

"Article 68

"If the seller has committed a fundamental breach of con
tract, the provisions of articles 65, 66 and 67 do not impair
the remedies available to the buyer on account of such
breach."

FINAL CLAUSES

557. The Committee had before it a report of the Secretary
General on draft final clauses (A/CN.9/135) prepared by the
secretariat in response to a request made to it by the Working
Group on the International Sale of Goods.

558. The Committee was agreed that, with the exception
of the declaration to article 11 (see para. 134 above), the final
clauses were a matter for the conference of plenipotentiaries
and that the Commission should not officially comment on the
suitability or on the substance of the draft final clauses.

559. However, the Committee held a brief preliminary dis
cussion of the final clauses so that the secretariat could take
account of any views expressed by representatives or observers.
when submitting draft· final clauses to the conference. In par
ticular, the Committee requested the secretariat to take note
of the two following proposals:

(a) "This Convention shall not prevail over conventions
already entered into or which may be entered into, and
which contain provisions concerning the matters covered by
this Convention, provided that the seller and buyer have their
places of business in States parties to such a convention."

(b) "(1) A Contracting State may at any time declare that
contracts of sale between a seller having a place of business
in that State and a buyer having a place of business in' an
other State shall not be governed by this Convention, because
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the two States apply to the matterS' governed by this Con
vention the same or closely related legal rules.

"(2) If that oth~· State is a Contracting State, such
declarations muyt -'be made jointly by the two Contracting
States or by reciprocal unilateral declarations."
560. The Committee therefore recommends that the Com

mission should request the Secretary-General to prepare draft
final clauses for the consideration of the conference of pleni
potentiaries which the General Assembly may wish to convene.
The Committee also recommends that the Commission request
the secretariat to invite federal and non-unitary States to indi
cate their views on the desirability of a federal State clause in
the Convention on the International Sale of Goods. The repre
sentative of Australia indicated his reservation on this point.

Form of rules contained in the draft Convention

561. The Committee took note of the statement of a repre
sentative that he would recommend to the Commission that
the rules contained in the draft Convention on the International
Sale of Goods be formulated as uniform rules for optional use
by the parties to a sales transaction rather than in the form of
a Convention,l

I See paras. 20-32 of the report of the Commission.

ANNEX 11

Report of Committee of tbe Whole 11

INTRODUCTION

1. The Committee of the Whole IT was established by the
Commission at its 180th meeting, on 23 May 1977. The Com
mittee met on 6, 7 and 9 June 1977 and held five meetings. The
Committee, at its first meeting on 6 June 1977, elected Mr.
Roland Loewe (Austria) as Chairman and Mr. Clement O. Ma
greola (Nigeria) as Rapporteur.

2. The Commission, at its 180th meeting, referred to the
Committee the following items on its agenda:

Item 4 International sale of goods: general conditions of
sale.

Item 5 International payments:
(a) Security interests in goods;
(b) Negotiable instruments.

Item 6 International commercial arbitration.
Item 7 Liability for damage caused by products intended

for or involved in international trade.
Item 8 Training and assistance in the field of international

trade law.
Item 10 Other business: consistency of legal provisions

drafted by the Commission and its Working
Groups.

3. The Committee adopted this report at its fifth meeting,
on 9 JUlie 1977.

CHAPTER I

INTERNATIONAL SALE OF GOODS

General conditions of sale and standard contracts

4. At its eighth session, the Commission requested the
Secretary-General to make inquiries about the practical need for
"general" general conditions for use in a wide variety of trades
and to report to the Commission at a future session on the
progress made in respect of this projecV The Committee had
before it a report of the Secretary-General on "General condi
tions of sale and standard contracts" (A/CN.9/136). This report
contains an account of the discussions of a meeting of experts

a Official Records of the General Assembly, Thirtieth Session,
Supplement No. 17 (A/10017), para. 25 (Yearbook ... , 1975,
part one, 11, A).

which the Secretariat had arranged with the International Cham
ber of Commerce (ICC) on 16 December 1976.

5. The Committee took note of the report of the Secretary
General. The Committee was informed of the work programmes
of ICC and of the Asian-African Legal Consultative Committee
in respect of this subject.

6. The observer of ICC stated that his organization was now
carrying out work on standard terms and clauses rather than
"general" general conditions. It had recently been decided to
revise those standard clauses, like the Incoterms, which already
provided a certain degree of uniform practice. Also, a working
group had been established to elaborate new standard terms such
as the force majeure clause. The observer expressed the interest
of his organization to obtain views and suggestions on both
projects, particularly by States not represented in ICC, and thus
would welcome the co-operation of the Commission.

7. The Observer of the Asian-African Legal Consultative
Committee stated that his organization had identified certain
categories of goods for which uniform contract conditions
seemed particularlY useful. For these types of goods, it had elab
orated several standard contracts, with the assistance of the
secretariat of the COmmission and of the Economic Commission
for Europe.

Decision of the Committee

8. The Committee decided to recommend that the Commis~

sion should adopt the following decision:
[The text is not reproduced; for the decision as adopted by

the Commission, see paragraph 36 of the Commission's report,
above.]

CHAPTER IT

INTERNATIONAL PAYMENTS

A. Security interests in goods

9. The Committee had before it a study on security interests
(A/CN.9/131),* a note of the Secretariat in respect of article 9
of the Uniform Commercial Code of the United States of
America (A/CN.9/132)* and a report of the Secretary-General
(A/CN.9/130), containing a general survey of the existing law
on security interests, proposals for reform and the conclusions
reached by a consultative group convened jointly by the secre
tariat of the Commission and the International Chamber of
Commerce on 14 and 15 December 1976.

10. The Committee was generally agreed that, in view of the
practical importance of security interests to international trade,
the secretariat should be requested to continue work on the sub
ject. The creation of a security interest that would be recognized
and enforceable outside the country where it was created would
enlarge the pool of credit available for international trade. How
ever, the view was also expressed that the difficulties that would
be encountered in establishing a scheme of uniform rules would
be too formidable and that the chances of a successful conclusion
of the work would therefore be slight. In this connexion, refer
ence was made to the great differences in the law of security in
terests in the countries of the world and, in particular, to the
impossibility of unifying national bankruptcy laws (of great rele
vance in the area of security interests) and the difficulty of
establishing registration or filing systems. The question was also
raised whether the alternatives of insurance and guarantee, in
particular export finance insurance, would not provide an easier
solution to the purported aim of enlarging the quantity of credit
available for international trade.

11. The discussions in the Committee, after this exchange of
views on the feasibility of establishing uniform rules, focused on
three possible techniques of harmonization:

(a) Preparation of rules on conflict of laws,
(b) Creation of substantive rules that would apply only to

international transactions;

*Reproduced in part two of this volume.
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(c) Unification of the national laws on security interests by
means of a uniform law applicabllf both to national and to in
ternational transactions.

12. The technique of preparing rules on conflict of laws
found little support in the Committee on the ground that it would
not modernize the law so as to meet the need~ of international
commerce and would thus perpetuate the present inadequate
situation.

13. There was some support for the creation of an additional
security interest that would be used primarily in international
transactions but could also be used domestically. According to
another view, one or two specific widely known security interests
should be selected, such as for instance the conditional sale,
with a view to creating uniform rules applicable on universal
level. Yet another view was that uniform rules should be con
fined, for the sake of simplicity of registration, to large items
such as ships and aircraft.

14. There was considerable support in the Committee for
further study of the third method, i.e. the creation of a new
security interest, based on a functional approach, that would
apply to domestic as well as international transactions. The view
was expressed that work should not be directed towards the
elaboration of draft rules, but that the Secretariat should instead
attempt to determine whether a uniform scheme was needed in
practice and would be in the interest of international trade, bear
ing in mind that such a scheme would imply a radical change in
national laws, even as regards exclusively internal relations. It
was further suggested that the work on security interests should
be reconsidered in the context of the future programme of work
of the Commission, to be discussed at the Commission's eleventh
session.

15. The Committee was informed of the current programme
of work of the European Economic Community and of the In
ternational Chamber of Commerce in respect of security in
terests. The observers of both organizations expressed their
willingness to co-operate with the Commission in the work on
this subject.

Decision of the Committee

16. The Committee, after deliberation, decided to recom
mend to the Commission that it adopt the following decision:

[The text is not reproduced; for the decision as adopted by
the Commission, see paragraph 37 0/ the Commission's report,
above.]

B. Negotiable instruments

17. The Committee was informed of the progress made by
the Working Group on International Negotiable Instruments.

C. Contract guarantees

18. At its eighth session, the Commission took note of the
work of the International Chamber of Commerce (ICe) in re
spect of the preparation of uniform rules on contract guarantees
and invited this organization to submit progress reports to the
Commission at further sessions.b

19. The Committee was informed of the work undertaken
by ICC. The observer of ICC emphasized the importance of the
contribution of the Commission and its secretariat to the work
of ICC on this subject. He stated that draft rules had been
worked out by a Study Group and examined by two commissions
of his organization. He expressed the view that, taking into ac
count the information provided by the Commission, merely one
important problem remained to be solved, namely, that of guar
antees payable on first demand which are not included in the
draft rules.

20. The observer of ICC informed the Committee that a
Study Group would consider, on 26 and 27 June 1977, the ob-

b Official Records of the General Assembly, Thirtieth Session,
Supplement No. 17 (A/lO017), para. 46 (Yearbook ..• , 1975,
part one, n, A).

servations of Governments on the draft rules and prepare a final
text that would take account of these observations.

Decision of the Committee

21. The Committee decided to recommend to the Commis
sion to review the item of contract guarantees at its eleventh
session when the work of the International Chamber of Com
merce on uniform rules on contract guarantees will be concluded.

CHAPTER III

INTERNATIONAL COMMERCIAL ARBITRATION

A. UNCITRAL Arbitration Rules

22. The Committee took note of General Assembly resolu
tion 31/98 of 15 December 1976 on the Arbitration Rules of
the United Nations Commission on International Trade Law by
which the Assembly recommended the use of the UNCITRAL
Arbitration Rules in the settlement of disputes arising in the
context of international commercial relations, particularly by
reference to the Arbitration Rules in commercial contracts.

23. The Committee noted that the report of the Sixth Com
mittee of the General Assembly on the report of the United
Nations Commission on International Trade Law on the work
of its ninth session recorded that "commenting on the
UNCITRAL Arbitration Rules themselves, many delegates ex
pressed satisfaction with their optional character. It was noted
with approval that the Rules had been produced by the Com
mission, not in the usual form of a draft convention, but in the
much simpler and less costly form of model rules for parties,
requiring no international convention or national legislative en
actment" and that it had been suggested that "this was a method
which the Commission might possibly wish to employ with re
spect to its future projects, whenever appropriate."c

24. The Committee took note with satisfaction of the fa
vourable reception of the UNCITRAL Arbitration Rules in
various parts of the world. The Asian-African Legal Consulta
tive Committee, at its seventeenth session at Kuala Lumpur,
Malaysia, held in 1976, had recommended the use of the
UNCITRAL Arbitration Rules in the settlement of disputes
arising in the context of international commercial relations, and
had included an arbitration clause referring to the UNCITRAL
Arbitration Rules in certain of its standard form contracts, no·
tably its "Standard Form FOB Contract".

25. It was also reported that it was barely a year since the
UNCITRAL Arbitration Rules had been adopted by the Com
mission and less than six months since the General Assembly
had recommended their use, yet in that short span of time the
Rules had been accepted in a number of significant contexts.
For example, a new model arbitration clause prepared by the
USSR Chamber of Commerce and Industry and the American
Arbitration Association for optional use in contracts between
corporations in the United States of America and foreign trade
organizations in the Soviet Union provided for proceedings to
be conducted under the UNCITRAL Arbitration Rules. Also,
the Inter-American Commercial Arbitration Commission, a
body established by the Organization of American States, had
amended its rules of procedure, effective 1 January 1978, so that
those rules will substantially incorporate the UNCITRAL Arbi·
tration Rules. The London Court of Arbitration, the Stockholm
Chamber of Commerce and the American Arbitration Associa
tion were among the arbitration centres which had announced
that they will act as appointing authorities and provide admin
istrative services in cases conducted under the UNCITRAL
Arbitration Rules.

B. Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, New York, 1958

26. The Committee recalled that the Commission, at its sixth
session, had recommended that the General Assembly should in-

c Official Records of the General Assembly, Thirty-first Ses
sion, Annexes, agenda item 108, document A/311390, para. 27.
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vite the States which had not ratified or ~cceded to the Conven
tion on the Recognition and Enforcement of Foreign Arbitral
Awards of 1958 to consider the possibility of adhering thereto,
and that the General Assembly, by resolution 3108 (XXVIII),
had acted accordingly. The Committee noted therefore with
satisfaction that the Asian-African Legal Consultative Commit
tee, at its seventeenth session in Kuala Lumpur, had recom
mended to States of the Asian-African region which had not
ratified or acceded to the 1958 Convention to consider the pos
sibility of ratification of or accession to the Conventign.

C. Recommendations of the Asian-African Legal
Consultative Committee

27. The Asian-African Legal Cpnsultative Committee
(AALCC), at its seventeenth session, also adopted a recommen
dation on international commercial arbitration by which it in
vited the Commission to consider the possibility of preparing a
protocol to the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards, New York, 1958 (New York Con
vention of 1958), with a view to clarifying, inter alia, the
following:

"(a) Where the parties have adopted rules for the conduct
of an arbitration between them, whether the rules are for ad
hoc arbitration or for institutional arbitration, the arbitration
proceedings should be conducted pursuant to those rules not
withstanding provisions to the contrary in municipal laws and
the award rendered should be recognized and enforced by all
Contracting States;

"(b) Where an arbitral award has been rendered under
procedures which operate unfairly against either party, the
recognition and enforcement of the award should be refused;

"(c) Where a governmental agency is a party to a com
mercial transaction in which it has entered into an arbitration
agreement it should not be able to invoke sovereign immunity
in respect of an arbitration pursuant to that agreement."
28. The Committee had before it a note by the Secretary

General containing the text of the recommendations of the
AALCC (A/CN.9/127)ot< and a note by the Secretariat setting
forth the Secretariat comments on the proposals made by the
AALCC in its recommendations (A/CN.9/127/Add.1).

29. After hearing a statement by the Secretary-General of
the AALCC, the Committee considered separately the matters
referred to in subparagraphs (a) and (b) and in subparagraph (c)
of paragraph 27 above.

30. There was agreement in the Committee that the matters
which the AALCC had brought to the attention of the Com
mittee raised important issues in the context of international
commercial arbitration and justified further consideration by the
Commission. It was noted that these matters might be important
not only to the Asian and African regions but also to other re
gions of the world. The view was also generally held that the
Committee was not, at this stage, in a position to ascertain all
aspects and implications of the AALCC's proposals and could
therefore not pronounce itself on their feasibility and means of
their implementation until after further study of these aspects
and implications had been made.

31. The predominant opinion in the Committee was that, if
it were decided at a later stage to implement the proposals of
the AALCC, the preparation of a protocol to the 1958 New
York Convention was not an appropriate approach. In this con
nexion, various suggestions were made. According to one sug
gestion, in considering the kind of legal means which might be
used in establishing the relationship between, for example, the
UNCITRAL Arbitration Rules and national laws on arbitral
procedure, one method that might be studied could be a brief
convention that would reverse the order of precedence estab
lished by article 1 (2) of those Rules. Such a convention might
provide, in substance, that where the parties have agreed to ar
bitration under the UNCITRAL Arbitration Rules and where a
provision of these Rules is in conflict with a provision of national

ot<Reproduced in part two of this volume.

law applicable to the arbitration from which the parties cannot
derogate, the provision of the UNCITRAL Arbitration Rules
shall prevail. It was noted that this might be a simpler approach
than a convention in the form of a complete uniform law of ar
bitration. According to another view, the possibility might be
studied of preparing a new international convention of a uni
form law on arbitration which would draw upon the 1961 Eu
ropean Convention on International Commercial Arbitration.
Attention was also drawn in this connexion to the 1966 Euro
pean Convention providing a Uniform Law on Arbitration and
the Inter-American Convention on Commercial Arbitration
(Panama, 1975). Under yet another view, it was premature to
consider means of implementation before the Commission had
reached a conclusion on the substance of measures, if any. which
might need implementation.

32. With respect to the proposal by the AALCC that the
reliance on sovereign immunity should be excluded in interna
tional arbitration, the view was expressed that an optional model
clause might be drafted which could be used in conjunction with
the UNCITRAL Arbitration Rules. Under such an optional
clause, States, state-owned agencies and entities of public law
which entered into transactions with private firms would ex
pressly agree not to invoke sovereign immunity in connexion
with arbitration and possible enforcement of the award. How
ever, it was stressed that further study was needed of the feasi
bility and legal effect of such an approach.

33. With regard to the issue of jurisdictional and sovereign
immunity in connexion with arbitration, reservations were ex
pressed, as a matter of principle. that in so far as States or
Governments were concerned, this issue was but a part of a
more general and complex problem having an obviously politi
cal and public international law character. At the same time, it
was pointed out that in so far as the foreign trade organizations
in socialist countries, referred to in the note of the Secretariat,
were concerned these organizations, being autonomous legal
persons, could not invoke and had never invoked such immunity.

34. The Committee had an exchange of views on the issues
that should be further studied. The view was expressed that a
study should be made of the relationship of arbitration rules
to national laws and that, at least initially, attention should be
focused on the UNCITRAL Arbitration Rules. Such a study, if
so focused, might possibly eliminate the need to consider the
problem of defining standards of fairness referred to in the
AALCC's proposals. It was submitted, in this connexion, that if
all arbitration rules were to be given precedence over contrary
provisions of national law, there might then be a need to provide
for exceptions so that such status would not be given to rules
which operate unfairly. If, however, the focus was on the
UNCITRAL Arbitration Rules, there would be no need to define
standards of fairness. This was because these Rules, having been
drawn up under the aegis of the United Nations, and having been
recommended by the General Assembly, may be universally ac
cepted as providing fair procedures of arbitration. It was noted
that reference to the action of the General Assembly in recom
mending the UNCITRAL Arbitration Rules was not meant to
imply unfairness in other existing arbitration procedures. It was
also noted that in no event should the matter of fairness be
dealt with in such a way as to expand the potential grounds for
non-recognition of arbitral awards. On the other hand, it was
pointed out that public policy, which was a ground for non
recognition of arbitral awards under the New York Convention
of 1958, should not be restricted. The view was expressed that
the study to be undertaken should include consideration of the
feasibility of various means which might be used so that arbitra
tion proceedings could be conducted pursuant to such Rules not
withstanding contrary provisions of national law.

35. Note was also taken of the discussion in paragraph 8 of
the note of the Secretariat (A/CN.9/127/Add.1) concerning the
relationship of arbitration rules to national laws under the pro
visions of .article V of the 1958 New York Convention. The
view was expressed that further exploration of this important
and complex matter might usefully be included in the studies to
be undertaken.
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36. The Committee was of the view that the Secretariat
should be requested to study the vari,ous aspects and implications
of the matters raised by the AALCC, and that it should do so
in consultation with the AALCC. The Secretariat, in carrying
out its studies, should take into account the observations and
suggestions made in the course of the discussions in the Com
mittee, and should also seek information, if necessary, from
Governments, regional international organizations and arbitra
tion institutions, in particular from the International Council for
Commercial Arbitration (lCCA).

Decision of the Committee

37. The Committee, after deliberation, decided to recom
mend to the Commission that it adopt the following decision:

[The text is not reproduced; for the decision as adopted by the
Commission, see paragraph 39 of the Commission's report,
above.]

CHAPTER IV

LIABILITY FOR DAMAGE CAUSED BY PRODUCTS INTENDED FOR
OR INVOLVED IN INTERNATIONAL TRADE

38. The General Assembly, at its twenty-eighth session,
adopted resolution 3108 (XXVIII) of 12 December 1973 on the
report of the United Nations Commission on International Trade
Law on the work of its sixth session. In paragraph 7 of the reso
lution, the General Assembly invited the Commission

"To consider the advisability of preparing uniform rules on
the civil liability of producers for damage caused by their
products intended for or involved in international sale or
distribution, taking into account the feasibility and most ap
propriate time therefor in view of other items on its pro
gramme of work."
39. At its seventh session the Commission had before it a

note by the Secretary-General (A/CN.9/93) setting forth back
ground information relating to this paragraph of the resolution
and suggesting possible action by the Commission in response
thereto. At that session, the Commission decided to request the
Secretary-General to prepare a report containing a survey of the
work of other organizations in respect of civil liability for
damage caused by products, a study of the main problems that
may arise in this area and the solutions that are being contem
plated therefor by international organizations, and suggestions
with respect to the Commission's future course of action.d

40. At its eighth session the Commission considered a report
prepared in response to the decision taken at its seventh session
entitled "Liability for damage caused by products intended for
or involved in international trade" (A/CN.9/103),'" and re·
quested the Secretary-General to prepare a further report ex
amining a number· of specific issues set forth in the decision
adopted at that session. These issues were the following:

"(a) The extent to which the absence of unified rules on
products liability affects international trade;

"(b) The practicability and advantages of unification at a
global level, as opposed to unification at a regional level;

"(c) The relationship between this subject and schemes of
insurance which have. been or may be developed in relation
thereto;

"(d) The .extent to which the manner in which liability
may be limited, and the possible effects of different techniques
of limitation;

"(e) The types of product in regard to which liability
should be imposed;

"(f) The classes of persons on whom liability may be im-

d Official Records of the General Assembly, Twenty-ninth
Session, Supplement No. 17 (A/9617), para. 81 (yearbook ... ,
1974, part one, 11, A).

*Yearbook ... , 1975, part two, V.

posed and the classes of persons in whose favour liability may
be imposed, with particular reference to the. protection of
consumers;

"(g) The kinds of damage for which compensation may be
recoverable;

"(h) The kinds of transaction falling within the scope of
the proposed uniform rules;

"(i) The relationship between any proposed uniform rules
and standards of safety in relation to products which are man
datorily imposed in many States by nationallaw."e
41. In addition, the Commission was of the view that the

Secretariat should "consider the advisability of circulating, at an
appropriate time, a questionnaire designed to elicit information
on relevant legal rules and case law, and also on governmental
attitudes to the issues involved".f

42. At the present session the Commission had before it two
reports of the Secretary-General: (a) a report containing an anal
ysis of the replies by Governments to a questionnaire prepared
by the Secretariat (A/CN.9/139),'" and (b) a report on "liability
for damage caused by products involved in international trade"
(A/CN.9/133)....

43. The first report (A/CN.9/139)* analyses 35 replies
from Governments to the questionnaire on existing legislation,
case law and law projects, in respect of contractual and extra
contractual liability. The other report (A/CN.9/133)* sets forth
the special features of products liability law and evaluates
general policy considerations, discusses various concepts of
liability with a view to determining an appropriate basis of
uniform products liability, sets out and evaluates the arguments
pertaining to certain additional requirements and elements
which relate to the scope and extent of liability, examines the
insurance implications of such proposals concerning the basis
or extent of liability, and contains suggestions as to a possible
future course of action.

44. The Committee expressed its appreciation to the Secre
tariat for the thorough work it had carried out in respect of
products liability.

45. The views expressed in the Committee led to the con
sensus that, in view of the different stages of development of
the law on products liability, it was not now desirable to con
tinue work on the subject and that, amongst the other matters
on the Commission's agenda, it should not be retained with
priority status. An attempt to unify the law in the field would
burden the Commission's resources for a long time to come and
this was not warranted under the circumstances. It was also
pointed out that, in many countries, the subject of products
liability had not yet fully been studied and that also the eco
nomic and insurance implications of a uniform scheme could,
as yet, not be fully grasped.

Decision of the Committee

46. The Committee, after deliberation, decided to recom
mend to the Commission that it not pursue work on the subject
of products liability at this time and that the matter be reviewed
in the context of its future programme of work at a future
session if one or more member States of the Commission should
take an initiative to that effect.

CHAPTER V

TRAINING AND ASSISTANCE IN THE FIELD OF INTERNATIONAL
TRADE LAW

47. The Committee had before it a note by the Secretary
General (A/CN.9f137)'" setting forth the actions taken by the
Secretariat to implement the Commission's decisions on train-

e Ibid., Thirtieth Session, Supplement No. 17 (A/lOO17),
para. 103 (Yearbook ... , 1975, part one 11, A).

e Ibid., para. 102.
... Reproduced in part two of this volume.
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..

ing and assistance in the field of inter·national trade law taken
at its ninth session.g

A. Second UNCITRAL Symposium

48. The Committee noted with regret that the Second
UNCITRAL Symposium on International Trade Law which
was to have been held in connexion with the Commission's
tenth session had to be cancelIed for lack of funds. Many
representatives, while commending the Secretariat's efforts in
soliciting voluntary contributions towards the Symposium,
expressed their disappointment at the response which such
efforts had drawn.

49. The Committee expressed its appreciation to those
Governments which had made or pledged voluntary contribu
tions towards the Symposium and, noting the high number of
candidates who had sought to participate in the Symposium,
expressed its regrets to those candidates for the disappointment
which cancelIation of the Symposium may have caused them.

50. On the question whether the Commission should plan
on holding future symposia on international trade law, there
was general agreement within the Committee that the symposia
were a most useful and desirable feature of the Commission's
work and of its training and assistance programme' in par
ticular which should, therefore, be maintained. Not only, it
was observed, did the symposia benefit young lawyers from both
developing and developed countries, they also provided a forum
for eminent specialists and other experts from different legal
and economic systems to exchange views on the work of
UNCITRAL, alI of which served the additional purpose of
publicizing the Commission's work.

51. The view was expressed that the symposia should not
be too theoretical in their conception and execution if they
were to be useful training for young lawyers. Priority should
perhaps therefore be given to securing more felIowships and
internship opportunities for such lawyers to undergo training
at commercial and financial institutions within the developed
countries. It was, however, pointed out in response by several
delegates that the two elements of the Commission's training
and assistance programme served different functions and neither
could truly replace the other: a symposium sought within a
relatively short period of intensive discussion to promote under
standing of and foster expertise in a specific topic or number
of topics, whereas the fellowship and internship opportunities
were more of a general post-graduate training in international
trade law. It was further observed that fellowships by their
very nature can benefit only a very limited number of individ
uals in contrast to the very large number of persons who can
be reached through the symposia, and that there was, at any
rate, nothing in the idea of a symposium to preclude con
centration on a topic of practical value, as was revealed by the
topics which the Commission had selected for the Second
UNCITRAL Symposium: "Transport and financing documents
used in international trade" and the "UNCITRAL Arbitration
Rules".

52. On the question of financing the symposia, the Com
mittee was agreed on the need to find alternative means to the
present system of total reliance on voluntary contributions
from Governments and other sources, which system, as was

g Ibid., Thirty-first Session, Supplement No. 17 (A/31/17),
paras. 59-64 (UNCITRAL Yearbook, vot. VI: 1975, part one,
ll, A).

attested to by the cancelIation of the planned Second
UNCITRAL Symposium for insufficiency of funds, had proven
unreliable. Recalling the suggestion made in the Sixth Com
mittee during that Committee's consideration of the report of
the 0>m~ission on. the work of i~ ninth session, namely, that
conSIderation be gIven to financmg this activity out of the
regular budget of the United Nations, the Committee decided
to make a recommendation to that effect to the Commission.

53. A number of representatives stated, however, that they
were not in a position to commit their respective Governments
to any particular line of action with respect to such budgetary
matters. The view was also expressed that it would be preferable
before a recommendation was addressed to the General Assem
bly~ to request the Secretariat to explore, with the appropriate
Umted .Nations bodies, p<;>ss.ibilities of.obtaining such financing
and to mform the CommIssIon accordmgly at its next session.

Decision of the Committee

54. The Committee decided to recommend to the Com
mission for adoption the folIowing decision:

[The text is not reproduced; for the decision as adopted by
the Commission, see paragraph of the Commission's report,
above.]

B. Fellowships and internship arrangements for training in
international trade law

55. The Committee noted with appreciation the decision of
the Government of Belgium to reinstate for 1977 and, as had
been announced by the representative of Belgium at the ses
sion, to award also for 1978, the two felIowships for academic
and practical training in international trade law which that
Government had generously made available in the past to
suitable candidates from developing countries.

56. The Committee also expressed its appreciation to The
Hague Conference on Private International Law for its offer
of a felIowship to enable a candidate from a developing country
to undertake an internship at the Permanent Bureau of the
Conference for a period of one year.

CHAPTER VI

OTHER BUSINESS

Consistency of legal provisions drafted by the Commission
or its Working Groups

57. The Committee had before it a note by the Secretariat
on this item (A/CN.9/138).

58. FolIowing a brief statement by the Chairman in which
he observed that the problem of how to achieve and maintain
consistency of legal provisions was a perennial one in the
elaboration of international conventions and that perhaps no
satisfactory solution to the problem existed, or was easily
discoverable, the Committee took note of the issues raised in
the Secretariat's note.

ANNEX m

List of documents before the Commission

[Annex not reproduced; see check list of UNCITRAL
documents at the end of this volume.]



70 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

B. List of relevant documents not reproduced in the present volume
Document reference

A/CN.9/127/Add. 1

A/CN.9/130

A/CN.9/134

A/CN.9/136

A/CN.9/138

A.CN.9/140

Title or description

International Commercial Arbitration: com
ments by the Secretariat on the decision by
the Asian-African Legal Consultative Com
mittee on International Commercial Arbitra
tion taken at its seventeenth session; note by
the Secr~tariat

Security interests; report of the Secretary
General

Provisional agenda, annotations thereto, and
tentative schedule of meetings; note by. the
Secretary-General -

General conditions of sale and standard con
tracts; report of the Secretary-General

Consistency of legal provisions drafted by the
Commission on its Working Groups; note by
the Secretariat

Possible conference of plenipotentiaries to con
clude a convention on the international sale
of goods: financial implications; note by the
Secretary-General



I. INTERNATIONAL SALE OF GOODS

A. Report of the Working Group on the International Sale of Goods on the work of its eighth session
(New York, 4-14 January 1977) (A/CN.9/128)* .
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INTRODUCTION

1. The Working Group on the International Sale of
Goods was established by the United Nations Commis
sion on International Trade Law at its second session
held in 1969. The Commission at its 44th meeting, on
2~ Mar~h 1969,.requ:ested the Working Group to ascer
tam which modificatIOns of the Hague Convention of
1964 relating to a Uniform Law on the Formation of
Contra~ts for the Inte~ational Sale of Goods might
render It capable of Wider acceptance by countries of
different legal, social and economic systems and to elab
orate a new text reflecting such modifications.1 At its
third session the Commission decided that the Working
Group should commence its work on formation of con
tracts when it had completed its work on the revision of
the Uniform Law on the International Sale of Goods.2

2. The Working Group is currently composed of the
following States members of the Commission: Austria,
Brazil, Czechoslovakia, France, Ghana, Hungary, India,
Japan, Kenya, Mexico, Philippines, Sierra Leone,
Union of Soviet Socialist Republics, United Kingdom
of Great Britain and Northern Ireland and United States
of America.

3. The Working Group held its eighth session at the
Headquarters of the United Nations in New York from
4 to 14 January 1977. All members of the Working
Group were represented.

4. The session was also attended by observers from
the following members of the Commission: Argentina,
Australia, Bulgaria, Chile, Cyprus, Gabon, Germany,
Federal Republic of, and Poland. Observers from Can
ada, Finland, and the German Democratic Republic also
attended the session.s In addition, the session was at
tended by observers from the following international
organizations: East African Community, Hague Con
ference on Private International Law, the International

* 3 February 1977.
1 Report of the Commission on the work of its second ses

sion (1969), A17618 (Yearbook ... , 1968-1970, part two,
11, A).

2 Report of the Commission on the work of its third session
(1970), A/8017 (Yearbook ... , 1968-1970, part two, III, A).

S Finland and the German Democratic· Republic were
elected to the Commission by the General Assembly at its
thirty-first session. Their terms commence on the first day of
the Commission's tenth session.

Institute for the. Unification of Private Law (UNI
DROIT) and the Inter-American Juridical Committee.

5. .The Working Group elected the following,officers:
Chairman Mr. Jorge Barrera-Graf (Mexico)
Rapporteur Mr. Gyula EOrsi (Hungary)
6. The following documents were placed before the

Working Group:
(a) Provisional agenda and annotations (A/CN.9/

WG.2/L.3);
(b) Report of the Secretary-General: formation and

validity of contracts for the international sale of goods
(A/CN.9/WG.2/WP.26 and Add.l).4 The Secretariat
prepared for the consideration of the Working Group a
draft of a convention on the formation of contracts for
the international sale of goods (A/CN.9/WG.2/WP.26,
annex 1).5 The Secretariat also prepared a critical analysis
of the UNIDROIT draft law on the validity of contracts
of international sale of goods (A/CN.9/WG.2/WP.26/
Add.l);6

(c) Convention relating to a uniform law on the
formation of contracts for the international sale of goods,
with annexes (extract from the Register of Texts and
Conventions and other Instruments concerning Interna
tional Trade Law, Vol. I (United Nations publication,
Sales No. E. 71.V.3»;

(d) Analysis of. replies and comments by Govern
ments on the Hague Convention of 1964 on the Forma
tion of Contracts for the International Sale of Goods
(A/CN.9/31, paras. 144 to 156; UNCITRAL Year
book, vol. I: 1968-1970, part three, I);

(e) Draft of a law for the unification of certain rules
relating to validity of contracts of international sale of
goods, followed by an explanatory report (UNIDROIT,
ETUDE XVI/B, Document 22, U.D.P. 1972, French
and English only).

7. The Working Group adopted the following
agenda:

4 Reproduced as annex n to the J?resent report. Annex I
contains the text of the draft convention on the formation of
contracts for the international sale of goods, as approved or
deferred for further consideration by the Working Group on
the International Sale of Goods at its eighth session. References
to those annexes hereinafter replace references to documents
A/CN.9/WG.21WP.26 and Add.I.

5 Annex 11 to the present report, appendix I.
6 Ibid., appendix 11.

73
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(1) Opening of the session
(2) Election of officers
(3) Adoption of the agenda
(4) Formation and validity of contracts for the inter-

national sale of goods
(5) Other business
(6) Date of the next session
(7) Adoption of the report of the session.
8. In the discussion of the adoption of agenda item

4, the Working Group noted the view of the Commission
at its ninth session that "the Working Group should re
strict its work to the preparation of rules on the forma
tion of contracts for the international sale of goods so as
to complete its task in the s~orte~t possible time, but t~at
the Working Group had discretion as to whether to ID
elude some rules in respect of the validity of such
contracts".7

9. Accordingly, the Working Group decided to con
sider firstly the 1964 Hague Uniform Law on the Forma
tion of Contracts for the International Sale of Goods8

together with the proposed alternative provisions con
tained in the report of the Secretary-General (annex 11,
appendix I). However, during its consideration of this
item any representative or observer could refer to such
questions of validity which appeared to be related to the
draft provisions on formation. .

10. Secondly, the Working Group would consid~r

the general question of validity of contracts an~, m
particular, th~ UNIDROI~ draft of ~ ~aw for the umfica
tion of certam rules relatmg to validity of contracts of
international sale of goods and the critical analysis of
these provisions prepared by the Secretariat (annex 11,
appendix 11).

I. FORMATION OF CONTRACTS FOR THE
INTERNATIONAL SALE OF GOODS

Article 1

11. The text of article 1 in Annex I of the 1964
Convention for use by those States which have not
adopted the Uniform Law of the International Sale of
Goods is as follows:

"1. The present Law shall apply to the formation
of contracts of sale of goods entered into by parties
whose places of business are in the territories of differ
ent States, in each of the following cases:

"(a) Where the offer or the. reply rel~tes to go,?ds
which are in the course of carnage or will be carned
from the territory of one State to the territory of
another;

"(b) Where the acts constituting the offer and the
acceptance are effected in the territories of different
States;

"(c) Where delivery of the goods is to be made in

7 Report of the Commission on its ninth session (1976),
A/31117 para. 27 (Yearbook ... , 1976, part one, 11, A).

8 The 'uniform Law is hereafter referred to as ULF. The
English and French language versions of ULF are the offi<;ial
texts as adopted by the 1964 Hague Conference. The RUSSIan
and Spanish language versions are unofficial translations re
produced from Register of Texts of Conventions and o~her
Instruments concerning International Trade Law, vot. I (UnIted
Nations publication, Sales No. 71.V.3), chap. I, sect. 1.

the territory of a State other than that within whose
territory the acts constituting the offer and the ac
ceptance are effected.

"2. Where a party does not have a place of busi
ness, reference shall be made to his habitual residence.

"3. The application of the present Law shall not
depend on the nationality of the parties.

"4. Offer and acceptance shall be considered to
be effected in the territory of the same State only if
the letters, telegrams or other documentary commu
nications which contain them are sent and received in
the territory of that State.

"5. For the purpose of determining whether the
parties have their places of business or habitual resi
dences in 'different States', any two or more States
shall not be considered to be 'different States' if a valid
declaration to that effect made under Article IT of the
Convention dated the 1st day of July 1964 relating to
a Uniform Law on the Formation of Contracts for the
International Sale of Goods is in force in respect
of them.

"6. The present Law shall not apply to the for
mation of contracts of sale:

"(a) Of stocks, shares, investment securities,
negotiable instruments or money;

"(b) Of any ship, vessel or aircraft, which is or will
be subject to registration;

"(c) Of electricity;
"(d) By authority of law or on execution or

distress.
"7. Contracts for the supply of goods to be manu

factured or produced shall be considered to be sales
within the meaning of the present Law, unless the
party who orders the goods undertakes to supply an
essential and substantial part of the materials neces
sary for such manufacture or production.

"8. The present Law shall apply regardless of the
commercial or civil character of the parties or of the
contracts to be concluded.

"9. Rules of private international law shall be ex
eluded for the purpose of the application of the present
Law, subject to any provision to the contrary in the
said Law."
12. The text of article I in Annex 11 of the 1964

Convention for use by those States which have adopted
the Uniform Law on the International Sale of Goods is
as follows:

"The present Law shall apply to the formation of
contracts of sale of goods which, if they were con
cluded would be governed by the Uniform Law on
the International Sale of Goods."

Discussion and decision
13. The Working Group was of the view that it was

desirable to prepare an article on the scope of. ~ppli~ation
of the draft Convention based upon the prOVisiOns m the
draft Convention on the International Sale of Goods
(CISG) even though the provisions on formation and
validity may eventually be incorporated into that draft
Convention.

14. The Working Group accordingly requested the
Secretariat to prepare draft provisions on the scope of
application of the Convention using the approach em-
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ployed in the ULF a~d the approprjate provisions .o~. the
CISG. The Secretanat prepared two draft provISIons.
Alternative No. 1 was for use by those States which
adopt the CISG. Alternative No. 2 was for use by those
States which do not adopt the CISa. The text of these
provisions is as follows:

[Alternative No. 1]

"This Convention applies ~o the formation of con
tracts of sale of goods Which, if they were concluded,
would be governed by the Convention on the Inter
national Sale of Goods."

[Alternative No. 2]

"(1) This Convention applies to the formation of
contracts of sale of goods entered into by parties
whose places of business are in different States:

"(a) When the States are Contracting States; or
"(b) When the rules of private international law

lead to the application of the law of a Contracting
State. .

"(2) The fact that the parties have their places of
business in different States is to be disregarded when
ever this fact does not appear either from the offer,
any reply to the offer, or from any dealings between,
or from information disclosed by, the parties at any
time before or at the conclusion of the contract.

"(3) This Convention does not apply to the for
mation of contracts of sale:

"(a) Of goods bought for personal, family or
household use, unless the seller, at any time before or
at the conclusion of the contract, did not know and
had no reason to know that the goods were bought for
any such use;

"(b) By auction;
"(c) On execution or otherwise by authority of

law;
"(d) Of stocks, shares, investment securities,

negotiable instruments or money;
"(e) Of ships, vessels or aircraft;
"(f) Of electricity.
"(4) This Convention does not apply to the for

mation of contracts in which the predominant part of
the obligations of the seller consists in the supply of
labour or other services.

"(5) The formation of contracts for the supply of
goods to be manufactured or produced is to be con
sidered as the formation of contracts of sale of goods
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary for
such manufacture or production.

"(6) For the purposes of this Convention:
"(a) If a party has more than one place of busi

ness, the place of business is that which has !he closest
relationship to the proposed contract and Its perfor
mance, having regard to the circumsta~cesknown to or
contemplated by the parties at any tIme before or at
the conclusion of the contract;

"(b) If a party does not have a place of business,
reference is to be made to his habitual residence;

"(c) Neither the nationality of the parties nor the

civil or commercial character of the parties or of the
proposed contract is to be taken into consideration."
15. The Working Group decided that these draft

provisions should be placed in square brackets to indi
cate that they would have to be reconsidered in the light
of any changes which the Commission might make to the
scope of application of the draft CISG.

16. A suggestion was made that article 1, paragraphs
(2) and (6) Ca) of alternative No. 2, be limited to events
prior to the conclusion of the contract. This suggestion
was objected to on the grounds that such a limitation
was not contained in the draft CISQ and that there was
no reason to have one rule in,respect of the scope of ap
plication of the CISG and another in respect of the scope
of application of the present Convention.

17. It was noted that the draft of alternative No. 1
could lead to the situation that if the parties to a trans
action were from States both of which had adopted CISG
but only one of which had adopted the present Conven
tion, the courts of the State which had adopted the
present Convention would be required to apply it to the
transaction whereas the courts of the other States
would not.

Article 2

18. The text of article 2 of ULF is as follows:
" 1. The provisions of the following articles shall

apply except to the extent that it appears from the pre
liminary negotiations, the offer, the reply, the practices
which the parties have established between themselves
or usage, that other rules apply.

"2. However, a term of the offer stipulating that
silence shall amount to acceptance is invalid."
19. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
"The provisions of the following articles apply ex

cept to the extent that the preliminary negotiations,
the offer, the reply, any practices that the parties have
established between themselves or usage lead to the
application of more stringent legal rules or more
stringent agreed principles to determine whether a
contract has been concluded."

Discussion and decision
20:; The Working Group decided that article 2

should clearly state that the parties could exclude the
uniform law as a whole, so that the applicable national
law would govern. As to the extent to which particular
rules could be excluded or modified by the parties, it was
decided that the general principle should be that of
autonomy of the will of the parties. However, it was
recognized that in the subsequent discussion of the sub
stantive provisions the Working Group might decide that
the parties could not derogate from or vary certain of
those provisions, especially if it was later decided to in
corporate provisions on validity into the text.

21. It was decided that article 2 (2) of UFL should
be retained, although there was some sentiment for in
cluding it in article 6.

22. Several representatives and an observer stated
that the concept that an article could only be modified
or excluded by more stringent legal rules or more strin
gent agreed principles, as suggested in the alte1lJative
text proposed by the Secretariat, could cause. consider-
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able difficulty since it was not always easy to determine
whether a legal rule or agreed principle was "more
stringent" than the..rules contained in ULF or the alter
native text proposed by the Secretariat.

23. A Drafting Party consisting of the representa
tives of Brazil, Czechoslovakia and the United States and
the observer for UNIDROIT, was set up· to draft a
new text.

24. The text proposed by the Drafting Group was
as follows:

"(1) The parties may exclude the application of
this Convention.

"(2) Unless the Convention provides otherwise,
the parties may derogate from or vary the effect of
any of its provisions as may appear from the pre
liminary negotiations, the offer, the reply, the practices
which the parties have established between themselves
or usages widely known and regularly observed in
international trade."
25. It was decided to add the words "agree to" be

fore the word "exclude" in paragraph (1) and before
"derogate" in paragraph (2). These words were placed in
square brackets because some representatives believed
that it was difficult to speak of the agreement of the
parties prior to the conclusion of the contract.

26. The view was expressed that the most likely
manner in which the parties would act to exclude the
application of this Convention was by the choice of a
specific national law to govern the contract. It was also
suggested that the parties should not be able to exclude
the application of this Convention unless they stated the
law which would be applicable. One representative was
opposed to paragraph (1) because, in his view, the parties
should not be permitted to exclude the application of
the Convention.

27. In respect of article 2 (2) of the proposal, the
Working Group deleted the words following the word
"usages" since "usages" were defined in article 13.

28. Several representatives suggested that the ex
pression "the practices the parties have established be
tween themselves or usages" should be. deleted as it was
unlikely that such practices or usages exist.

29. The decision to retain article 2 (2) of ULF was
reaffirmed and it was placed as paragraph (3) of this
article pending a general reordering of the text.

Article 3

30. The text of article 3 of ULF is as follows:
"An offer or an acceptance need not be evidenced

by writing and shall not be subject to any other re
quirement as to form. In particular, they may be
proved by means of witnesses."
31. The alternative text proposed by the Secretariat

(annex IT, appendix I) is as follows:
"Neither the formation or validity of a contract nor

the right of a party to prove its formation or any of its
provisions depends upon the existence of a writing or
any other requirement as to form. The formation of
the contract, or any of its provisions, may be proved
by means of witnesses or other appropriate means."

Discussion and decision
32. There was support for the view that considera-

tion of matters concerning form of contracts should· be
postponed until the Commission finalized article 11 of
the draft C!SG which had been left in square brackets
because the Working Group had been unable to reach
agreement on such questions of form.

33. It .was noted that .t~e us~ of the expression "need
not .be eVlden~ed by wnting" m the English language
versIOn of artIcle 3 of ULF suggested that the article
regulated only matters of evidence and of the proper
form of the offer and the acceptance but that it did not
overcome a national rule of law that a contract for the
international sale of goods must be in writing either to be
validly formed or to be enforceable before the court~ of
that country. It was further noted, however that the
French language versions of article 3 of ULF ~nd article
11 of the draft CISG used the phrase "aucune forme
n'est prescrite pour ... " which suggested that the article
went to questions of validity and enforceability. It was
suggested that the fact that the different language versions
of the text were not identical be brought to the attention
of the Commission at its tenth session for its considera
tion during the discussion of article 11 of the draft CISG.

34. It was also noted that it might be possible to
reach a compromise in relation to the problem of form
of contracts by retaining the substance of article 3 of
UL~ ~th .a proviso ~.at it did not overcome contrary
provIsIons 10 the mumclpallaws of the place of business
of either party.

35. In view of the fact that the Commission would
consider article 11 of the draft CISG at its tenth session
in May, the Working Group decided to place both ver
sions of article 3 in square brackets and to record in the
report the compromise solution suggested above, which
relates to all articles that deal with the question of the
form of any declarations or expressions of intention of
the parties.

Article 3A

36. The text of article 3A as proposed by the Secre
tariat (annex IT, appendix I) is as follows:

"(1) An agreement by the parties made in good
faith to modify or rescind the contract is effective.
However, a written contract which excludes any modi
fication or rescission unless in writing cannot be other
wise modified or rescinded.

"(2) Action by one party on which the other party
reasonably relies to his detriment may constitute a
waiver of a provision in a contract which requires any
modification or rescission to be in writing. A party
who has waived a provision relating to an unperformed
portion of the contract may retract the waiver. How
ever, a waiver cannot be retracted if the retraction
would result in unreasonable inconvenience or unrea
sonable expense to the other party because of his
reliance on the waiver."

The provision in general
37. The view was expressed that article 3A, since it

did not strictly relate to the formation of contracts, did
not belong in the draft Convention on formation. It was
also suggested that it would be appropriate for the Work
ing Group to transmit the proposal to the Commission for
its possible inclusion in the draft Convention on the In-



Part Two. International sale of goods 77

ternational Sale of Goods. The Working Group, after
deliberation, was of the view that the issues raised by its
provisions were of such importance that the article

v should be retained in the draft Convention on formation.

First sentence 0/ article 3A paragraph (1)
38. It was noted that this provision performed a

useful function, particularly in common law jurisdictions
which retained the doctrine of consideration. The intro
duction of this provision would enable the parties to
modify or rescind a contract even though consideration
was lacking, e.g., where the obligations of only one of
the parties was affected.

39. The view was expressed, however, that the re
quirement that the modification be "in good faith" would
not be interpreted the same in all countries.. There was
some support for the view that the words "in good faith"
could be replaced by other expressions such as "freely"
or "in conformity with fair dealing". There was also sup
port for the view that the first sentence be recast in terms
making inapplicable any rule of municipal law requiring
consideration for modification or rescission of contracts.
This would make it clear that questions of "good faith"
were not involved. Another suggestion was to delete the
provision and replace it with an article which made the
provisions on formation applicable to modification and
rescission of contracts. Yet another view was to delete
the words "in good faith" and deal with the problem of
improper pressures in a separate provision on questions
of validity.

Second sentence 0/ article 3A, paragraph (1) and article
3A, paragraph (2)

40. There was considerable support for the retention
of the second sentence of article 3A, paragraph (1).
However, the reasons for this support varied.

41. On the one hand, some support was dependent
upon also retaining article 3A (2). The combined effect
of these provisions would enable a written contract which
excluded any modification or rescission unless in writing
to be modified or rescinded without a writing if the con
ditions in article 3A (2) were met.

42. On the other hand, there was some support for
the retention of the second sentence of article 3A (1) be
cause it gave supremacy to the written terms of a con
tract. A representative sharing this opinion proposed the
deletion of article 3A (2). He reserved his position
should that article be retained since it raised the same
type of problems as were posed by article 3.

43. In relation to article 3A (2), it was suggested
that the general approach should be consistent with that
taken in relation to article 3 and accordingly article 3A
(2) if retained; should be placed in square brackets. In
addition, a number of representatives .considered article
3A (2) complex and unclear and suggested that, if it were
retained, it should be simplified.

Action by the Working Group
44. The Working Group established a drafting

party, consisting of the representatives of Austria, Czech
oslovakia, the United Kingdom of Great Britain and
Northern Ireland and the observer for UNIDROIT to
draft provisions based on these considerations.

45. The Drafting Party proposed the following text:
"(1) The contract may be modified or rescinded

merely by agreement of the parties [made in confor
mity with fair dealing].

"(2) A written contract which contains a provision
requiring any modification or rescission to be in writ
ing may not be otherwise modified or rescinded. How
ever, a party may be precluded by his action from
asserting such a provision to the extent that the other
party has relied to his detriment on that action."

Discussion and decision
46. Although some representatives favoured the re

tention of the words in square brackets in paragraph (1)
until the Working Group decided whether the draft Con
vention would contain a separate provision on good faith
and fair dealing, the Working Group decided to delete
them.

47. The Working Group placed the second sentence
of paragraph (2) in square brackets to indicate that,
while a number of representatives opposed the provision,
other representatives considered that it should be recon
sidered at a later stage since it dealt with a practical
problem in international trade.

Article 4

48. The text of article 4 of ULF in annex I of the
1964 Convention for use by the States which have not
adopted the Uniform Law on the International Sale of
Goods is as follows:

"1. The communication which one person ad
dresses to one or more specific persons with the object
of concluding a contract of sale shall not constitute an
offer unless it is sufficiently definite to permit the con
clusion of the contract by acceptance and indicates the
intention of the offeror to be bound.

"2. This communication may be interpreted by
reference to and supplemented by the preliminary
negotiations, any practices which the parties have
established between themselves, usage and any ap
plicable legal rules for contracts of sale."
49. The text of article 4 of ULF in annex 11 of the

1964 Convention for use by those States which have
adopted the Uniform Law on the International Sale of
Goods is as follows:

"1. The communication which one person ad
dresses to one or more specific persons with the object
of concluding a contract of sale shall not constitute an
offer unless it is sufficiently definite to permit the con
clusion of the contract by acceptance and indicates
the intention of the offeror to be bound.

"2. This communication may be interpreted by
reference to and supplemented by the preliminary
negotiations, any practices which the parties have es
established between themselves, usage and the pro
visions of the Uniform Law on the International Sale
of Goods."
50. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
. "(1) A communication directed to one or more

specific persons [or to the public] with the object of
concluding a contract of sale constitutes an offer if it
is sufficiently definite and indicates the intention of the
offeror to be bound. .

"(2) This communication may be interpreted by
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reference to and supplemented by the preliminary
negotiations, any practices which the parties have es
tablished between themselves, usage and any appli
cable legal rules for contracts of sale.

"(3) An offer is sufficiently definite if it expressly
or impliedly indicates at least the kind and quantity of
the goods and that a price is to be paid.

"(4) Subject to the contrary intention of t4e parties,
an offer is sufficiently definite even though it does not
state the price or expressly or impliedly make provi
sion for the determination of the price of the goods.
In such cases, the buyer must pay the price generally
charged by the seller at the time of the conclusion of
the contract. If no such price is ascertainable, the
buyer must pay the pric:e generally prevailing at the
aforesaid time for such goods sold under comparable
circumstances.

"(5) An offer is sufficiently definite if it measures
the quantity by the amount of goods available to the
seller or by the requirements of the buyer. In such
cases, the amount of goods available to the seller or
the requirements of the buyer means the actual amount
available or the actual amount required in good faith.
However, the buyer is not entitled to demand nor
compelled to accept a quantity unreasonably dispro
portionate to any stated estimate, or in the absence of
a stated estimate, a quantity unreasonably dispropor
tionate to any normal or otherwise comparable
amount previously available or required."

Discussion
51. The Working Group decided to conduct its dis

cussions on the basis of the alternative text.

Article 4 paragraph (1)
52. The discussion focused on two questions: (1)

whether it was common for "offers to the public" for
international sales of goods to be sufficiently definite and
to indicate the requisite intention on the part of the offeror
to conclude a contract of sale so as to qualify as offers in
the legal sense and (2) whether "offers to the public"
which met the test of definiteness and intent should be
considered to be offers in the legal sense or whether an
offer in a legal sense must be made to one or more
specific persons.

53. The general view of the Working Group was
that few "offers to the public" met the test of definiteness
or indicated an intent to conclude a contract of sale.
However, the Working Group was informed that a re
cent UNIDROIT survey found that public offers were
becoming more important in international trade.

54. One view expressed in the Working Group was
that the reference to public offers should be retained in
article 4 (1). Another view was that the references to
public offers .should be deleted. Some representatives
expressed the opinion that offers to "one or more specific
persons" could approach the situation generally des
cribed as a public offer if the offer was made to a large
numb,er of specific persons. The suggestion was also
made to delete any reference to the number of possible
addressees of the offer.

Article 4 paragraph (2)
55. After discussion the Working Group decided to

delete article 4 (2) and to combine it with other provi
sions on interpretation in the ULF as well as with articles

3, 4 and 5 of the draft uniform law on validity of con
tracts in a new general provision on interpretation.

Article 4 paragraphs (3) and (4)
56. The Working Group considered these two para

graphs together.
57. Under one view a communication was too in

defin!te to be an offer if it did n~t ~tse1f fix the price or
prOVide for the means of determmmg the price. Under
this view article 36 of the draft CISG, from which the
second and third sentences of article 4 (4) were taken
was for use by those countries under whose law a con~
tract could be concluded without fixing the price or
providing a means of determining the price. It could not
be used as a justification for the introduction of such a
test into a text of uniform law on the formation of
contracts.

58. Under another view article 4 (3) and (4) gave a
means by which the price could always be determined.
Therefore, a communication which would otherwise be
an offer should· not be held to be too indefinite to be an
offer because it failed to fix the price or give the means
by which the price could be determined.

59. One representative proposed a comprOlnise so
lution which, after several amendments, was expressed
as follows:

"(3) An offer is sufficiently definite if it expressly
or impliedly indicates at least the kind and quantity of
the goods and states the price or expressly or impliedly
makes provision for the determination of the price or
indicates the intention to conclude the contract even
without fixing the price or making provision for de
termination of the price in the contract.

"(4) If the proposal indicates the intention to con
clude the contract even without fixing the price or
making provision for the determination of the price in
the contract, it is a proposal for sale of goods at the
price generally charged by the seller at the time of
the conclusion of the contract or if no such price is
ascertainable, the price generally prevailing at the
aforesaid time for such goods under comparable
circumstances."
60. The Working Group accepted the principle of

this proposal and referred it to the Drafting Group for it
to consider a number of drafting points made during the
discussion.

61. However, three representatives expressed reser
vations to this decision on the grounds that it transformed
certain invitations to deal into offers by implying a price
which the "offeror" had not himself indicated. One of
these representatives also expressed a reservation as to
the decision that the implied price was the price generally
prevailing at the time of the conclusion of the contract.

Article 4 paragraph (5)
62. Most representatives favoured deletion of this

provision. It was pointed out that the second and third
sentences of article 4 (5) dealt with matters of perfor
mance rather than with the formation of contracts. Some
representatives were of the view that the provision left
the determination of the quantity of goods too indefinite
for the communication to be an offer. One representa
tive noted that it only considered certain matters that
were not specific in the offer and omitted to deal with a
number of other matters, such as delivery dates and
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quality of the goods, which might 'also be decided upon
after the making of the offer.

63. Under 'another view the provision offered a
practical solution for a common form of contract. It was
suggested that, if article 4 (5) was deleted, some provi
sion should be made in article 4 (3) to indicate the pos
sibility for the parties to provide for the means of
determining the quantity of goods to be delivered.

64. The Work Group decided to delete article 4 (5)
but requested the Drafting Group to take into account
the suggestion made above.

Decision of the Working Group as to article 4
65. It was decided that the parties were not to be

permitted to derogate from or vary the provisions of
this article.

66. The Working Group created a Drafting Group
consisting of the representatives of Austria, France, the
United Kingdom and the USSR and requested it to pre
sent a redraft of the entire article in the light of the deci
sions of the Working Group and the discussions which
had been held.

67. The Drafting Group proposed the following
text:

"(1) A proposal for concluding a contract con
stitutes an offer if it is sufficiently definite and indicates
the intention of the offeror to be bound in case of
acceptance.

"(2) An offer is sufficiently definite if expressly or
impliedly it indicates the kind of the goods and fixes
or makes provision for determining the quantity and
the price. Nevertheless, if the offer indicates the in
tention to conclude the contract even without making
provision for the determination of the price, it is
considered as a proposal that the price be that gen
erally charged by the seller at the time of the conclu
sion of the contract or, if no such price is ascertainable,
the price generally prevailing at the aforesaid time for
such goods sold under comparable circumstances."

Discussion and decision
68. The Working Group decided to add the words

"addressed to one or more specific persons" after the
word "contract" in paragraph (1) in order to exclude
specifically public offers from the ambit of the Conven
tion. However, since there was opposition to a specific
exclusion of public offers, these words were placed in
square brackets for reconsideration at the next session of
the Working Group.

69. The Working Group also decided to place the
second sentence of paragraph (2) in square brackets to
indicate the opposition of some representatives to the
inclusion of a provision which would enable a proposal
to be considered as an offer even though it does not in
dicate a price nor make provision for its determination.

Article 5

70. The text of article 5 of ULF is as follows:
"1. The offer shall not bind the offeror until it has

been communicated to the offeree; it shall lapse if its
withdrawal is communicated to the offeree before or
at the same time as the offer.

"2. After an offer has been communicated to the
offeree it can be revoked unless the revocation is not

made in good faith or in conformity with fair dealing
or unless the offer states a fixed time for acceptance or
otherwise indicates that it is firm or irrevocable.

"3. An indication that the offer is firm or irrev
ocable may be express or implied from the circum
stances, the preliminary negotiations, any practices
which the parties have established between themselves
or usage.

"4. A revocation of an offer shall only have effect
if it has been communicated to the offeree before he
has despatched his acceptance or has done any act
treated as acceptance under paragraph 2 of article 6."
71. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
"(1) The offer can be accepted only after it has

been communicated to the offeree. It cannot be ac
cepted if its withdrawal is communicated to the offeree
before or at the same time as the offer.

"(2) After an offer has been communicated to the
offeree it can be revoked if the revocation is com
municated to the offeree before he has despatched his
acceptance or has done any act treated as acceptance
under article 6 (2). However, an offer cannot be
revoked:

"(a) During any time fixed in the offer for ac
ceptance; or

"(b) For a reasonable time if the offer otherwise
indicates that it is firm or irrevocable; or

"(c) For a reasonable time if it was reasonable for
the offeree to rely upon the offer being held open and
the offeree has altered his position to his detriment in
reliance on the offer.

"(3) An indication that the offer is firm or ir
revocable may be express or may be implied from the
circumstances, the preliminary negotiations, any prac
tices which the parties have established between them
selves or usage."

The provisions in general
72. The Working Group agreed to use the alterna

tive text as the basis for discussion although there was
support for the view that, in relation to paragraph (1), the
approach of ULF was preferable.

Article 5 paragraph (l)
73. Those representatives who expressed the view

that the approach taken in the drafting of article 5 (1)
of ULF was preferable to that of the alternative text
poined out that the ULF text clearly dealt with the effect
of an offer, the subject-matter of article 5, whereas the
alternative text appeared to deal with the time at which
an acceptance could take place.

74. On the other hand it was pointed out that the
alternative draft described the practical effect of an offer
after its communication to the offeree. It also avoided the
ambiguity which arose in article 5 (1) of ULF from the
provision that "the offer shall not bind the offeror until it
has been communicated". The use of the word "bind"
suggested that the offer was irrevocable, which would
conflict with the general principle of revocability of offers
contained in article 5 (2) of ULF.

75. The Working Group decided to redraft article
5 (1) to conform to ULF but in a way that avoided such
ambiguities.
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76. In order to make it clear that the offeror could
withdraw his offer if the withdrawal was communicated
to the offeree before or at the same time as the offer even
if the offer was irrevocable, the Working Group decided
to add to the end of the second sentence of article 5 (l)
the words "even if it is irrevocable". However, because
some representatives did not believe the words were
necessary, they were placed in square brackets. Another
representative pointed out that the words in square brack
ets were necessary to avoid confusion with article 5 (2).

Article 5 paragraph (2)
77. After discussion it was decided that the basic

compromise of the ULF should be retained; offers were
in general revocable but they became irrevocable in a
number of specific situations. It was thought that any
fundamental change in this compromise might render a
replacement text less acceptable.

78. The view was expressed that article 5 (2) (a)
should be redrafted to distinguish between those offers
which were intended to be irrevocable for a period of
time and those offers which merely indicated the period
of time before they lapsed. On the other hand the view
was expressed that one of the main exceptions to the
principle of revocability was precisely those occasions in
which the offer fixed a time for acceptance. The Working
Group decided to leave open this question until its next
session by placing the word "acceptance" in square
brackets immediately followed by the word "irrevoca
bility" in square brackets.

79. There was general support for deleting from the
beginning of subparagraphs (a), (b) and (c) any refer
ence to the period of time during which an offer was
irrevocable on the grounds that the offer normally re
mained irrevocable until it lapsed. It was agreed that
there should not be two provisions on the period of time
during which the offer could be accepted, one in article
5 (2) and the other in article 8.

80. The Working Group accepted subparagraph (c)
on the understanding that this was a useful example of
the general requirement that parties act in good faith. A
number of representatives stated that they agreed to the
retention of this subparagraph on the understanding that
the draft Convention would contain a general provision
dealing with the requirement to act in good faith.

81. In the discussion in respect of article 6 (2), the
Working Group decided that the words "shipped the
goods or paid the price" should be added to the first
sentence of article 5 (2) following the words "before he
has despatched his acceptance" but that they should be
placed in square brackets for reconsideration at its next
session. If these words were retained an offer otherwise
revocable would become irrevocable once the offeree had
shipped the goods or paid the price. In conjunction with
this decision the second sentence of article 5 (2) became
article 5 (3). A more complete discussion of this action
is found in paragraphs 91 to 98 and 116 to 119.

82. One representative reserved his position in re
lation to article 5 (2) (b). Another representative stated
that article 5 (2) (b) was acceptable provided the report
noted that the provision would have the effect in some
legal systems of transforming an offer which merely
stated that it would expire after a certain period into an
irrevocable offer.

83. A representative reserved his position in respect

of article 5 (2) (c) on the basis that such a provision was
vague and contained no safeguards to protect an innocent
offeror.

Article 5 paragraph (3)
84. Th~ Working Group deleted paragraph (3) of

the alternative text on the ground that the question of
interp~etation should be dealt with in a separate
proVIsIon.

Decision of the Working Group
85. The text of article 5 as adopted by the Working

Group is as follows:
"(1) The offer becomes effective when it has been

communicated to the offeree. It can be withdrawn if
the withdrawal is communicated to the offeree before
or at the same time as the offer [even if it is
irrevocable].

"(2) The offer can be revoked if the revocation
is communicated to the offeree before he has des
patched his acceptance [, shipped the goods or paid
the price].

"(3) However, an offer cannot be revoked:
"(a) If the offer expressly or impliedly indicates

that it is firm or irrevocable; or
"(b) If the offer states a fixed period of time for

[acceptance] [irrevocability]; or
"(c) If it was reasonable for the offeree to rely

upon the offer being held open and the offeree has
altered his position to his detriment in reliance on
the offer."

Article 6

86. The text of article 6 of ULF is as follows:
"1. Acceptance of an offer consists of a declara

tion communicated by any means whatsoever to the
offeror.

"2. Acceptance may also consist of the despatch
of the goods or of the price of any other act which
may be considered to be equivalent to the declaration _
referred to in paragraph 1 of this Article either by
virtue of the offer or as a result of practices which the
parties have established between themselves or usage."
87. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
"(1) An offer is accepted by a declaration to that

effect communicated by any means whatsoever to the
offeror.

"(2) The offer is also accepted if the offeree:
"(a) Without delay ships either conforming or

non-conforming goods unless the offeree notifies the
offeror that the shipment of non-conforming goods
is offered only for his accommodation; or

"(b) Pays the price in accordance with the terms
of the offer; or

"(c) Commences any other act which indicates
that the offer has been accepted; or

"(d) Remains silent beyond the point of time
when, because of the circumstances of the case, the
practices the parties have established between them
selves or usage, the offeree should have notified the
offeror that he did not intend to accept.
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"(3) Where the offer is accepted by the shipment
of the goods, payment of the price or the commence
ment of performance, an offeror who is not notified
of the acceptance within a reasonable time may
recover any damages caused thereby.

"(4) (a) A contract is concluded at the moment
the offer is accepted.

"(b) A contract of sale may be found to be con
cluded even though the moment that it was concluded
is undetermined."

The provisions in general
88. The Working Group agreed to proceed on the

basis of the alternative text although a number of repre
sentatives expressed a preference for article 6 of ULF.

Article 6 paragraph (1)
89. The view was expressed that the rule of article

6 (1) coupled with the provision in article 12 on "com
munication", which results in the offer being accepted on
the receipt of the acceptance, should be reversed so that
the offer was accepted on despatch. It was decided, how
ever, to retain the receipt theory as it had been adopted
in ULF, although article 6 (1) itself was deleted for the
reasons set out in paragraphs 91 to 98 and paragraphs
116 to 119.

90. It was pointed out that the words "by any means
whatsoever" were very broad and could cause difficulty
if the offeror had prescribed a particular mode of accep
tance. It was also noted that in any case this question
was dealt with in article 12 (1).

Article 6 paragraphs (2) (a), (b), (c) and (3)
91. It was noted that article 6 (2) dealt with the

practical problem of cases where the offeree acted in
response to an offer without first declaring his intention
to accept. It was observed that even in the absence of
this provision, such acts in response to an offer could
constitute acceptance through the· operation of usages
and practices established by the parties.

92. However, there was considerable opposition to
the notion that an offer could be accepted even though
at the moment of acceptance no notice had been given to
the offeror. Article 6 (3), which would give the offeror
a right to damages for any losses caused to him by the
offeree's failure to notify him of the acceptance by ship
ment or other act described in article 6, paragraph (2) (a)
to (c), was considered an inadequate solution since it
would place the burden of litigation on an innocent
offeror. Accordingly, it was considered that an accep
tance should not be considered to be effective until the
offeror had received an indication of the offeree's assent
to the offer.

93. On the other hand the view was expressed that
an offeror should not be able to revoke his offer once the
goods were shipped or the price had been paid. Such a
result was achieved by a rule that the offer was accepted
by the shipment of the goods or payment of the price, as
provided in article 6 (2).

94. In relation to article 6 (2) (a), under one view
shipment of non-conforming goods should not constitute
acceptance. However, under another view this was an
appropriate result if the goods were despatched with the
intention to conform to the offer.

95. It was agreed that the words "without delay"

should be deleted so as to eliminate a conflict with the
provisions of article 8 on the time during which an offer
can be accepted.

96. There was opposition to article 6 (2) (c) on the
basis that the provision was vague and could apply where
such a result would be unreasonable.

97. In the light of this discussion the Working Group
decided to delete article 6, paragraphs (2) (a), (b), (c)
and (3) and to add to the first sentence of article 5 (2)
the words "shipped the goods or paid the price". These
words were placed in square brackets for reconsideration
by the Working Group at its next sess\on. Under this new
text the offer would become irrevocable once the goods
were shipped or the price was paid but the acceptance of
the offer would depend on notification to the offeror.

98. In order to redraft the provisions on acceptance
to conform to this new arrangement, the Working Group
created a Drafting Group consisting of the representa
tives of Hungary, the Philippines and the United States
to present a new text. As a result of their proposal, which
is discussed in more detail in paragraphs 116 to 119 in
relation to article 8, article 6 (1), (2) (a), (b), (c) and (3)
were deleted.

Article 6 paragraph (2) (d)
99. There was general agreement to delete article 6

(2) (d) on the basis that a contract should be concluded
only on notification to the offeror, as discussed above.
However, a representative and an observer stated that
the same result as in article 6 (2) (d) would result through
the operation of usages or established practices.

Article 6 paragraph (4)
100. The Working Group agreed that, since a num

ber of provisions in the text and in the draft Convention
on the International Sale of Goods have rules which are
based on the time the contract was concluded, it was
desirable to have a provision which specified that time.
It was also agreed that, in order to conform to the new
text of article 8, the time of the conclusion of the con
tract should be the moment at which the acceptance
became effective.

101. The Working Group considered and rejected a
proposal that the provision also expressly determine the
place at which the contract was concluded. It was noted
by some that such a provision was unnecessary since the
time that the contract was concluded would also deter
mine the place at which the contract was concluded.
Others observed that it was undesirable to link auto
matically the time of conclusion of the contract with the
place at which the contract was concluded since there may
be little real connexion between the two, particularly in
the case of oral contracts or contracts concluded at a
place other than the place of business of either party,
such as at a trade fair. The consequence of fixing the
place of conclusion of the contract may have, it was
thought, unfortunate results in regard to con1licts of law
and judicial jurisdiction. It was also pointed out that
such a provision was unneeded since neither the draft
CISG nor this draft text on formation of contracts con
tained any provisions dependent upon the place at which
the contract was concluded.

102. The Working Group deleted article 6 (4) (b) of
the alternative text since it was considered that such a
provision was unnecessary.
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103. The text of article 6 as adopted by the Working
Group is as follows:

"A contract of sal.e is concluded at the moment
that an acceptancy<Jfan offer is effective in accordance
with the provisions of this Convention."

The Working Group noted that this text was no longer in
the proper sequence and that at a later time it should be
moved to a different location.

Article 7

104. The text of article 7 of ULF is as follows:
"1. An acceptance containing additions, limita

tions or other modifications shall be a rejection of the
offer and shall constitute a counter-offer.

"2. However, a reply to an offer which purports
to be an acceptance but which contains additional
or different terms which do' not materially alter the
terms of the offer shall constitute an acceptance unless
the offeror promptly objects to the discrepancy; if he
does not so object, the terms of the contract shall be
the terms of the offer with the modifications contained
in the acceptance."
105. The alternative text proposed by the Secretariat

(annex n, appendix I) is as follows:
"(1) A reply to an offer containing additions,

limitations or other modifications is a rejection of the
offer anq constitutes a counter-offer.

"(2) (a) However, a reply to an offer which
purports to be an acceptance but which contains addi
tional or different terms which do not materially alter
the terms of the offer constitutes an acceptance unless
the offeror objects to the discrepancy without delay.
If he does not so object, the terms of the contract are
the terms of the offer with the modifications contained
.in the acceptance.

"(b) If the offer and a reply which purports to be
an acceptance are on printed forms and the non
printed terms of the reply do not materially alter the
terms of the offer, the reply constitutes an acceptance
of the offer even though the printed terms of the reply
materially alter the printed terms of the offer unless
the offeror objects to any discrepancy without delay.
If he does not so object the terms of the contract are
the non-printed terms of the offer with the modifica
tions in the non-printed terms contained in the accep
tance plus the printed terms on which both forms
agree.

"(3) If a confirmation of a prior contract of sale
is sent within a reasonable time after the conclusion of
the contract, any additional or different terms in the
confirmation [which are not printed] become part of
the contract unless they materially alter it, or notifica
tion of objection to them is given without delay after
receipt of the confirmation. [Printed terms in the con
firmation form become part of the contract if they are
expressly or impliedly accepted by the other party.]"

Discussion and decision
106. There was general agreement to proceed on

the basis of the alternative text.

Article 7 paragraph (1)
107. The Working Group decided to retain this pro

vision which stated the generally accepted rule that a

purported acceptance which adds to, limits or otherwise
modifies an offer is a rejection of that offer and con
stitutes a counter-offer.

Article 7 paragraph (2)
108. It was pointed out that paragraph (2) (a) con

tained a practical rule which permitted the formation of
a contract even though there were minor discrepancies
between the offer and the acceptance.

109. However, several representatives expressed
reservations in respect of this provision because it con
tradicted the basic principle expressed in paragraph (1).
It was pointed out that while this rule may be appro
priate for national law it was unsuited to international
trade where opinions pn what would constitute a material
alteration would differ widely. Accordingly, the Working
Group decided to place article 7 (2) (a) in square
brackets for further consideration at its next session.

110. As to the provisions set forth in article 7 (2)
(b), the view was expressed that these provisions dealt
with a practical -problem and provided an acceptable
solution thereto. However, the Working Group, after
deliberation, concluded that, if an acceptance contained
any material alterations to an offer, it should constitute a
rejection of that offer, whether those material alterations
were in the printed or in the non-printed terms of the
acceptance. Accordingly, the Working Group agreed to
delete this provision.

Article 7 paragraph (3)
111. It was pointed out that paragraph (3) was a

useful provision as it dealt with the widespread practice
of sending a confirmation notice after the conclusion of a
contract by telephone, telex or the like. In such con
firmation forms it was common to refer to general con
ditions of sale which contained provisions which had not
been discussed by the parties. It was observed that such
general conditions were also found in invoices.

112. On the other hand, there was opposition to this
proposal for the same reasons as were expressed in rela
tion to paragraph (2) (b). The Working Group accord
ingly decided to place this provision in square brackets
and to reconsider it at a later stage.

113. Therefore, the text of article 7 as approved by
the Working Group is that contained in paragraphs (1),
(2) (a) and (3) of the alternative text with paragraph (2)
(a) and (3) in square brackets.

Article 8

114. The text of article 8 of ULF is as follows:
"1. A declaration of acceptance of an offer shall

have effect only if it is communicated to the offeror
within the time he has fixed or, if no such time is fixed,
within a reasonable time, due account being taken of
the circumstances of the transaction, including the
rapidity of the means of communication employed by
the offeror, and usage. In the case of an oral offer, the
acceptance shall be immediate, if the circumstances
do not show that the offeree shall have time for
reflection.

"2. If a time for acceptance is fixed by an offeror
in a letter or in a telegram, it shall be presumed to
begin to run from the day the letter was dated or the
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hour of the day the telegram was handed in for
despatch.

"3. If an acceptance consists of an act referred
to in paragraph 2 of Article 6, the act shall have effect
only if it is done within the period laid down in para
graph 1 of the present Article."
115. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
"(1) Subject to article 9, an offer is accepted only

if the declaration of acceptance is communicated to the
offeror or any act referred to in article 6(2) is per
formed within the time the offeror has fixed or, if no
time is fixed, within a reasonable time, due account
being taken of the circumstances of the transaction,
including the rapidity of the means of communica
tion employed by the offeror. In the case of an oral
offer, the acceptance must be immediate unless the
circumstances show that the offeree is to have time for
reflection.

"(2) A period of time for acceptance fixed by an
offeror in a telegram or a letter begins to run from the
hour of the day the telegram is handed in for despatch
or from the date shown on the letter or, if no such
date is shown, from the date shown on the envelope.
A period of time for acceptance fixed by an offeror
in a telephone conversation, telex communication or
other means of instantaneous communication, begins
to run from the hour of the day that the offer is com
municated to the offeree.

"(3) If the last day of such period is an official
holiday or a non-business day at the residence or
place of business of the offeror, the period is extended
until the first business day which follows. Official holi
days or non-business days occurring during the run
ning of the period of time are included in calculating
the period."

A rtide 8 paragraph (1)
116. As a result of the decisions in respect of articles

5 and 6, the Drafting Group consisting of the representa
tives of Hungary, the Philippines and the United States
recommended that article 8(1) be redrafted into three
new paragraphs as follows:

"(1) A declaration or other conduct by the offeree
indicating assent to an offer is an acceptance~

"(1 bis) Acceptance of an offer is not effective
unless notice of acceptance is communicated to the
offeror within the time the offeror has fixed or if no
time is fixed, within a reasonable time, due account
being taken of ~e. circumstances of the trans~cti~m,
including the rapidity of the means of commuDlcatlon
employed by the offeror. In the case of an oral offer,
the acceptance must be immediate unless the cir
cumstances show that the offeree is to have time for
reflection.

"(1 ter) If an offer is irrevocable because of an
act referred to in paragraph 2 of article 5, the accep
tance is not effective unless it is given immediately
after that act and within the period laid down in para
graph 1 bis of the present article."
117. An objection was raised to this proposal that

it artificially separated the definition of an acceptance
in Article 8(1) from the time the acceptance was effective
in article 8(1 bis) and 8(1 ter). It was suggested that only

a declaration should constitute an acceptance. It was also
suggested that article 8(1) and 8(1 ter) were in contradic
tion with one another because article 8(1) referred to
conduct in general whereas article 8(1 ter) referred only
to shipment of the goods and payment of the price.
Furthermore, it was suggested, the words "or other
conduct" created unnecessary complications and should
either be deleted or modified. As a result, the Working
Group decided to place the words "or other conduct"
in article 8(1) and all of article 8(1 ter) in square brackets
for further consideration at its next session.

118. In article 8(1 bis) the words "notice of accep
tance" were replaced by "indication of assent" to make
it clear that the offeror could be notified of the accep
tance by a third party, such as a bank through whom the
payment had been made. The words "due account being
taken of the circumstances of the transaction, including
the rapidity of the means of communication employed
by the offeror" were placed in square brackets because
it was thought that they were not necessary to explain
what is meant by a reasonable time. Other editorial
changes were made prior to final adoption.

119. It was explained that article 8(1 ter) was
included in the recommendation of the Drafting Group
because it was thought that in case of a revocable offer
which was made irrevocable by shipment of the goods
or payment of the price, the offeror should be notified
of this action promptly so that he would not be left for
any appreciable period of time in the position that his
offer was irrevocable although he did not know this fact.
It was suggested that this problem did not arise in cases
of payment, since notification to the offeror would be
given by the bank through which payment was made.

Article 8 paragraph (2)
120. The Working Group decided to adopt the

alternative text.
121. It was pointed out that it was useful to provide

that time for acceptance commences to run from the
date shown on the letter as this was easily provable and
generally corresponded to the intention of the offeror.
In addition, both parties are aware of the date shown
on the letter whereas normally only the offeree would
be aware of the date of a postmark on the letter contain
ing the offer. However, several representatives reserved
their position in respect of this paragraph on the basis
that time for acceptance should commence to run from
the date of receipt of the offer.

Article 8 paragraph (3)
122. The Working Group adopted the general

approach of the alternative text and referred it to a
Drafting Party consisting of the representatives of
Czechoslovakia and the United States to redraft the
paragraph to make it clear that only official holidays
which would prevent an acceptance becoming effective
should be included. Two representatives reserved their
position in respect to the rule contained in this paragraph.

Decision
123. The text of article 8 as adopted by the Working

Group is as follows:
"(1) A declaration [or o~er conduct] by the

offeree indicating assent to an offer is an acceptance.
"(1 bis) Acceptance of an offer becomes effective

at the moment the indication of assent is commu-
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nicated to the offeror. It is not effective if the indica
tion of assent is not communicated within the time the
offeror has fixed or if no time is fixed, within a reason
able time [, due account being taken of the circum
stances of the transaction, including the rapidity of
the means of communication employed by the offeror].
In the case of an oral offer, the acceptance must be
immediate unless the circumstances show that the
offeree is to have time for reflection. .

"[1 ter) H an offer is irrevocable because of ship
ment of the goods or payment of the price as referred
to in paragraph 2 of article 5, the acceptance is effec
tive at the moment notice of that acceptance is com
municated to the offeror. It is not effective unless the
notice is given promptly after that act and within the
period laid down in paragraph 1 his of the present
article.]

"(2) A period of time for acceptance fixed by
an offeror in a telegram or a letter begins to run from
the hour of the day the telegram is handed in· for
despatch or from the date shown on the letter or, if no
such date is shown, from the date shown on the
envelope. A period of time for acceptance fixed by
an offeror in a telephone conversation, telex com
munication or other means of instantaneous commu
nication, begins to run from the hour of the day that
the offer is communicated to the offeree. .

"(3) If the notice of acceptance cannot be deliv
ered at the address of the offeror due to an official
holiday or a non-business day falling on the last day of
such period at the place of business of the offeror, the
period is extended until the first business day which
follows. Official holidays or non-business days occur
ring during the running of the period of time are
included in calculating the period."

Article 9

124. The text of article 9 of ULF is as follows:
"1. If the acceptance is late, the offeror may

nevertheless consider it to have arrived in due time
on condition that he promptly so informs the acceptor
orally or by despatch of a notice.

"2. If however the acceptance is communicated
late, it shall be considered to have been communicated
in due time, if the letter or document which contains
the acceptance shows that it has been sent in such
circumstances that if its transmission had been normal
it would have been communicated in due time; this
provision shall not however apply if the offeror has
promptly informed the acceptor orally or by despatch
of a notice that he considers his offer as having
lapsed."
125. The alternative text proposed by the Secretariat

(annex n, appendix I) is as follows:
"If a reply to an offer which purports to be an

acceptance or any act referred to in article 6 (2) is
communicated or performed late but the reply or the
performance was made in good faith, the offer is
deemed to be accepted in due time unless without
delay after the offeror learns of the acceptance he
informs the offeree that the offer had lapsed."

Discussion and decision
126. The Working Group decided to proceed on the

basis of ULF although there was support for the alterna
tive text which, it was stated, provided a unified solution
to a practical problem. On the other hand, it was noted
that the alternative text depended upon the concept of
"good faith", the application of which in relation to a
late acceptance was unclear and could be the source of
difficulty. Furthermore, it was stated, if an acceptance
was sent in such time that it would normally arrive late,
the offeror should not be bound to a contract unless he
expressed his assent.

127. There was general agreement for the retention
of article 9 (1) which reflected the traditional rule that a
late acceptance constituted a counter-offer. It was noted
that article 9 (1) differed slightly from the traditional
approach in that the offeror's assent was effective on the
despatch of a notice.

128. There was some difference of opinion in rela
tion to article 9 (2). Under one view it should be deleted
because determining whether a communication should
have arrived in due time was difficult. In addition, dele
tion of the paragraph would consistently place the risk
of transmission on the acceptor.

129. However, under another view article 9 (2)
should be retained because it provided equal protection
to both parties. One representative was opposed to taking
any decision on the question until the Working Group
had determined the time at which the contract was
concluded.

130. Under yet another view the second part of
article 9 (2) should be deleted.

131. The Working Group decided to place article
9 (2) in square brackets for further consideration at its
next session.

Article 10

132. The text of article 10 of ULF is as follows:
"An acceptance cannot be revoked except by a

revocation which is communicated to the offeror
before or at the same time as the acceptance."
133. The alternative text proposed by the Secretariat

(annex 11, appendix I) is as follows:
"An acceptance cannot be revoked except by a

declaration which is communicated to the offeror
before or at the same time the declaration of accep
tance is communicated to the offeror or, in the case of
an acceptance by an act referred to in article 6 (2),
before or at the same time as the offeror is informed
of the acceptance:'

Discussion and decision
134. In view of the deletion of article 6 (2) the

Working Group decided to adopt article 10 of ULF
rather than the alternative text. However, the Working
Group added the words "becomes effective" at the end
of article 10 to bring the text into line with article 8 (2)
as it was redrafted by the Working Group.

135. Two representatives expressed their reserva
tions in respect of article 10. In their view, once a con
tract was concluded by an acceptance, it was not open
to one of the parties to abrogate the contract unilaterally.
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Article 11 .

136. The text of article 11 of ULF is as follows:
"The formation of the contract is not affected by

the death of one of the parties or by his becoming
incapable of contracting before acceptance unless the
contrary results from the intention of the parties,
usage or the nature of the transaction."
137. The alternative texts proposed by the Secre

tariat (annex IT, appendix n are as follows:

Proposed alternative text 1
"(1) (Same as article 11 of ULF.)
"(2) If bankruptcy or similar proceedings are

opened in respect of either party after the making of
the offer, a revocable offer cannot be accepted. How
ever, an irrevocable offer can be accepted during the
period the offer is irrevocable."

Proposed alternative text 2
"If either party dies or becomes physically or

mentally incapable of contracting or if bankruptcy or
similar proceedings are opened in respect of either
party after the making of the offer, a revocable offer
cannot be accepted. However, an irrevocable offer
can be accepted during the period the offer is
irrevocable."

Discussion and decision
138. The Working Group decided to proceed on

the basis of article 11 of ULF because it was considered
that it would be inappropriate to attempt to unify widely
differing national bankruptcy rules in the context of the
present draft Convention.

139. It was generally considered that, although
article 11 was not overly important in the context of
international trade, its retention was useful since it re
solved a problem that was dealt with unsatisfactorily in a
number of legal systems.

140. However, several representatives proposed the
deletion of article 11 and another proposed that the pro
vision read as follows:

"The offer becomes ineffective upon the death or
incapacity of the offeror and before the offer is ac
cepted. However, an irrevocable offer can be accepted
during the period the offer is irrevocable."

The Working Group did not retain this proposal.
141. The Working Group agreed that the wording

of article 11 be slightly amended to read "... or by his
becoming physically or mentally incapable of contract
ing ...". This made it clear that the provision applied
only to physical persons and did not deal with bank
ruptcy or similar proceedings. Two representatives and
an observer considered that a reference to death and
mental incapacity would have been sufficient to make this
point clear.

142. The Working Group also added the words "be
comes effective" after "acceptance" in order to make the
provision conform to article 8.

143. The text of article 11 as adopted by the Work
ing Group is as follows:

"The formation of the contract is not affected by
the death of one of the parties or by his becoming physi
cally or mentally incapable of contracting before the ac-

ceptance becomes effective unless the contrary results
from the intention of the parties, usage or the nature of
the transaction."

Article llA

144. The text of article 11A as proposed by the
Secretariat (annex IT, appendix I) is as follows:

Alternative 1
"(1) A revocable offer may be assigned by the

offeree unless within a reasonable time after the offeror
learns of the assignment he notifies either the offeree or
the assignee that he objects to it.

"(2) An irrevocable offer may be assigned by the
offeree to the extent that, if the contract was con
cluded, his rights and obligations under the contract
could be assigned under the applicable law.

"(3) The contract concluded by acceptance of the
offer by the assignee arises only between the offeror
and the assignee: However, the offeree is responsible
for any failure to perform by the assignee if within a
reasonable time after the offeror learns of the assign
ment he informs the offeree of his intention to hold
him so responsible."

Alternative 2
"(1) An offer may be assigned by the offeree un

less within a reasonable time after the offeror learns
of the assignment he notifies either the offeree or the
assignee that he objects to it.

"(2) The contract concluded by acceptance of the
offer by the assignee arises only between the offeror
and the assignee. However, the offeree is responsible
for any failure to perform by the assignee if within a
reasonable time after the offeror learns of the assign
ment he informs the offeree of his intention to hold
him so responsible."

Alternative 3
"(1) An offer may be assigned by either the offeror

or the offeree unless within a reasonable time after the
other party learns of the assignment that party notifies
the assignor or the assignee that he objects to it.

"(2) The contract concluded by acceptance of
the offer arises only between the offeror and the as
signee of the offeree or between the offeree and the
assignee of the offeror, as the case may be. However,
the assignor is responsible for any failure to perform
by the assignee if within a reasonable time after the
other party learns of the assignment he informs the
assignor of his intention to hold him so responsible."

Discussion and decision
145. The Working Group deleted this provision.

The Working Group considered that offers should not
be automatically assignable because the offeror should
have control over who could accept his offer.

146. Some representatives pointed out that in their
legal systems the reorganization of an offeree would not
affect the identity of that offeree who could accordingly
accept offers addressed to it under its prior name. Other
representatives noted that even in the case of mere re
organization it was useful to require that the change be
notified to the offeror who could then indicate whether
he was prepared to deal with the reorganized entity.
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Article 12

147. The text of article 12 of ULF is as follows:
"1. For the purposes of the present Law, the ex

pression 'to be communicated' means to be delivered
at the address of the person to whom the communica
tion is directed.

"2. Communications provided for by the present
Law shall be made by the means usual in the cir-
cumstances." ,
148. The alternative text proposed by the Secre

tariat (annex 11, appendix I) is as follows:
"For the purposes of this Convention an offer,

declaration of acceptance or any other notice is 'com
municated' when it is told orally to the party con
cerned or when it is physically delivered to the
addressee or when it is [physically, mechanically or
electronically] delivered to his place of business, mail
ing address or habitual residence."

Discussion and decision
149. The Working Group decided to proceed on

the basis of the Secretariat draft.
150. The Working Group accepted a proposal that

the words in square brackets be deleted and be replaced
by a general expression which would enable the pro
vision to apply to any means of communication that
might be developed in the future. The Working Group
also accepted a proposal for the simplification of the
text and for its location near the start of the draft Con
vention.

151. The text of article 12 as adopted by the Work
ing Group is as follows:

"For the purposes of this Convention an offer,
declaration of acceptance or any other indication of
intention is 'communicated' to the addressee when
it is made orally or delivered by any other means to
him, his place of business, mailing address or habitual
residence."

Article 13

152. The text of article 13 of ULF is as follows:
"1. Usage means any practice or method of deal

ing, which reasonable persons in the same situation as
the parties usually consider to be applicable to the
formation of their contract.

"2. Where expressions, provisions or forms of
contract commonly used in commercial practice are
employed, they shall be interpreted according to the
meaning usually given to them in the trade concerned."
153. The alternative text proposed by the Secre-

tariat (annex 11, appendix I) is as follows:
"Usage means any practice or method of dealing

of which the parties knew or had reason to know and
which in international trade is widely known to and
regularly observed by parties to contracts of the type
involved in the particular trade concerned."

Discussion and decision
154. The Working Group adopted the alternative

text, which is based on article 8 in the draft CISG. One
representative expressed a reservation in respect of the
use of the expression "of which the parties knew or had
reason to know".

Article 14

155. During the discussion on article 4 the Work
ing Group decided to eliminate article 4 (2) on the in
terpretation of an offer and requested the Secretariat to
prepare a draft text on interpretation based upon articles
4 (2) and 5 (2) of ULF and articles 3, 4 and 5 of the
draft Law for the Unification of Certain Rules relating
to Validity of Contracts of International Sale of Goods.
The draft text prepared in accordance with those in
structions is as follows:

"(1) [Communications by an~ acts of] the parties
are to be interpreted according to their actual com
mon intent where such an intent can be established.

"(2) If the actual common intent of the parties
cannot be established, [communications by and acts
of] the parties are to be interpreted according to the
intent of one of the parties, where such an intent can
be established and the other party knew or ought to
have known what that intent was.

"(3) If neither of the preceding paragraphs is ap
plicable, [communications by and acts of the parties]
are to be interpreted according to the intent that rea
sonable persons would have had in the same cir
cumstances.

"(4) The intent of the parties or the intent a rea
sonable person would have had in the same circum
stances or the duration of any time-limit or the
application of article 11 [may] [is to] be determined
in the light of the circumstances of the case including
the [preliminary] negotiations, any practices which
the parties have established between themselves, any
conduct of the parties subsequent to the conclusion
of the contract, usages [of which the parties knew or
had reason to know and which in international trade
are widely known to, and regularly observed by
parties to contracts of the type involved in the par
ticulartrade concerned] and any applicable legal rules
for contracts of sale.

"(5) Such circumstances are to be considered,
even though they have not been embodied in writing
or in any special form. In particular, they may be
proved by witnesses."

Discussion and decision
156. The Working Group agreed that a provision

on interpretation was important and should be included
in the draft text. However, in view of the lack of time to
discuss fully all the important issues raised by this text,
and because other important matters of interpretation
had not been included in this text, the Working Group
decided to place the provision in square brackets and to
record the principal points of view expressed during
the discussion.

157. Several representatives expressed reservations
to the draft provisions because they appeared to govern
interpretation of a contract once concluded as well as
with questions of interpretation in the formation of con
tracts. Other representatives considered that it was
artificial to limit the draft provisions to the formation of
contracts and that, on the contrary, both this draft and
CISG should contain rules on interpretation, which rules
should be identical.

158. It was suggested that the practical effect of
these provisions would be easier to understand if the
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Secretariat were to prepare a commentary on this article
that included practical examples for the next session of
the Working Group.

, Article 14 paragraph (1)
159. The use of the expression "actual common in

tent" was objected to as it might be taken to encompass
the use of a subjective test in order to determine whether

- a contract had been formed. It was also suggested that
this expression was not suitable for the interpretation of
unilateral acts such as offer.

160. The Working Group decided to include in
square brackets the expression "statements and declara
tions" after the word "communications" in paragraphs
(1), (2) and (3) to indicate that "communications" also
included informal statements of intention.

Article 14 paragraph (2)
161. Under one view the intention of one party

should not be able to control the interpretation of a con
tract. However, under another view, if one party knew
the intention of the other party, he should be bound by
that intention unless he openly objected to it.

162. It was suggested that under this provision
silence might constitute acceptance should one party
have that intention and the other party knew of it. An
objection was raised to this provision, if such an inter
pretation was correct.

163.. The suggestion was made that the words "or
ought to have known what that intent was" rendered the
provision objective rather than subjective and that such
questions would be better treated in paragraph (3).

Article 14 paragraph (3)
164. The use of the words "reasonable persons"

was objected to and it was noted that they did not ap
pear in CISG.

Article 14 paragraph (4)
165. It was suggested that the words in square

brackets after "usages" be deleted as "usage" was de
fined in article 13. However, it was observed that the
definition of usages should be fully defined in the pro
vision on interpretation since it was in this provision that
"usages" had their greatest operative effect.

166. The Working Group agreed to delete as un
necessary the expression "and any applicable legal rules
for contracts of sale" in paragraph (4).

167. The use of the words "any conduct of the
parties subsequent to the conclusion of the contract"
was objected to on the grounds that acts after the con
clusion of the contract should not be relevant. to ques
tions of interpretation as to whether a contract was
concluded.

Article 14 paragraph (5)
168. The Working Group decided to delete para

graph (5) because it was felt not to be necessary.

11. FUTURE WORK

169. The Working Group, in view of the progress
made at its present session, was agreed that it was likely
to complete its mandate with respect to the matters of
formation and validity of contracts, in the cours.e ?f one
further session. In order to enable the COmInlSSlOn to

consider the draft Convention on Formation and Valid
ity of Contracts at its eleventh session in 1978, together
with comments from Governments and interested or
ganizations on the draft Convention, the Working
Group decided to recommend to the Commission that
the Group should hold its ninth session in Geneva from
19-30 September 1977. However, incase the Working
Group would not be able to complete its work at that
session, the Working Group decided to request the Com
mission to schedule a further tenth session in New York
in January 1978, even though it noted that it may be
difficult for some representatives to attend so many
meetings. Such an arrangement would make it possible
for the Commission, should it so desire, to recommend
to the General Assembly to convene in 1980 a confer
ence of plenipotentiaries at which both the draft Con
vention on the International Sale of Goods and the draft
Convention in respect of the Formation and Validity of
Contracts would be considered.

170. One representative doubted whether the Work
ing Group could cQmplete its mandate with regard to
matters of formation and validity of contracts in two
further sessions if it gave a careful consideration to the
full range of questions relating to validity of contracts.
He further noted that such a result would have financial
implications and may delay completion of work on the
Convention on the International Sale of Goods contrary
to the prevailing approach shown during the course of
discussions in the Sixth Committee when it considered
the report of the Commission on the work of its ninth
session.9

171. The Working Group noted that the Commis
sion at its ninth session had decided to take up at its
tenth session the question whether the rules on forma
tion and validity of contracts should be set forth in the
Convention containing the rules on the International
Sale of Goods or whether they should form the subject
of a separate convention, and whether, if it were decided
that there should be two separate conventions, they
should be considered at the same conference of pleni
potentiaries. It was observed that the discussion which
the Commission intended to have on these matters would
make clear the following issues: whether one conference
should be convened to consider (i) only the draft Con
vention on the International Sale of Goods, or (ii) both
the draft Convention on the International Sale of Goods
and the draft Convention on the Formation of Con
tracts, or (iii) the draft Convention on the International
Sale of Goods and separate draft Conventions on For
mation of Contracts and Validity of Contracts; or
whether two or more conferences of plenipotentiaries
should be convened to consider these conventions sep
arately. In this connexion the Working Group requested
the Secretariat to prepare a statement of financial impli
cations for each of these alternatives and to submit it to
the tenth session of the Commission.

172. The Working Group also decided to recom
mend to the Commission that upon the completion of its
mandate, the Secretary-General be requested (i) to cir
culate the draft Convention to Governments and inter
ested international organizations for comments and to
prepare a critical an~ly~is of ~ose comments ~o be.~ub
mitted to the CommiSSion at itS eleventh seSSiOn; (n) to

9 Sixth Committee report, A/311390, para. 15 (reproduced
in this volume, part one, I, B).



88 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

circulate the draft of a law for the unification of certain
rules relating to validity of contracts of international
sale of goods prepared by the International Institute for
the Unification of Private Law (UNIDROIT) to Gov
ernments and interested international organizations for
their comments as to whether any matters in that text
which had not been included in the draft Convention
prepared by the Working Group should be included.

173. The Working Group decided that at its next
session it should determine which rules on validity of
contracts of international sale of goods should be in
cluded in the draft Convention and to complete, if
possible, its work in respect of the revision of the Uni
form Law on the Formation of Contracts for the
International Sale of Goods and its work on validity of
such contracts.

174.· In preparation of that session the Secretariat

was requested to analyse the UNIDROIT text and to
suggest, with draft texts as necessary, what matters
covered by that text as well as what other matters of
validity of contract should be. included in the draft Con
vention. The Working Group invited any representa- ..
tives or observers to submit their views to the Secretariat
on the matter. The Secretariat was also requested to re
view the text of ULF as approved by the Working Group
at this session and to suggest to the Working Group the
modifications which might be made in the text in the
various language versions to render the style of drafting
consistent, to suggest a reorganization of the provisions
in a more logical order and to prepare titles for the in
dividual articles. The Working Group also requested the
Secretariat to prepare a commentary on the text as it
had been approved by the Working Group at this session
similar to the commentary which had been prepared on
the draft Convention on the International Sale of Goods.

B. Draft Convention on the formation of contracts for the intemationaJ sale of goods as approved or deferred
for further consideration by the Working Group on the International Sale of Goods at its eighth sessionl

(A/CN.9/128, annex 1)*

[Article one (alternative No. 1)

This Convention applies to the formation of contracts
of sale of goods which, if they were concluded, would
be governed by the Convention on the International Sale
of Goods.]

[Article one (alternative No. 2)

(1) This Convention applies to the formation of
contracts of sale of goods entered into by parties whose
places of business are in different States:

(a) When the States are Contracting States; or
(b) When the rules of private international law lead

to the application of the law of a Contracting State.
(2) The fact that the parties have their places of

business in different States is to be disregarded when
ever this fact does not appear either from the offer, any
reply to the offer, or from any dealings between, or from
information disclosed by, the parties at any time before
or at the conclusion of the contract.

(3) This Convention does not apply to the formation
of contracts of sale:

(0) Of goods bought for personal, family or house
hold use, unless the seller, at any time before or at the
conclusion of the contract, did not know and had no
reason to know that the goods were bought for any
such use;

(b) By auction;
(c) On execution or otherwise by authority of law;
(tl) Of stocks, shares, investment securities, negoti-

able instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.
(4). TIlls Convention does not apply to the forma

tion of contracts in which the predominant part of the

• 3 February 1977.
1 Those matters which are still unresolved by the Working

Group are in square brackets.

obligations of the seller consists in the supply of labour
or other services.

(5) The formation of contracts for the supply of
goods to be manufactured or produced is to be con
sidered as the formation of contracts of sale of goods
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary for
such manufacture or production.

(6) For the purposes of this Convention:
(0) If a party has more than one place of business,

the place of business is that which has the closest rela
tionship to the proposed contract and its performance,
having regard to the circumstances known to or con
templated by the parties at any time before or at the
conclusion of the contract;

(b) If a party does not have a place of business,
reference is to be made to his habitual residence;

(c) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
proposed contract is to be taken into consideration.]

Article 2

(1) The parties may [agree to] exclude the applica
tion of this Convention.

(2) Unless the Convention provides otherwise, the
parties may [agree to] derogate from or vary the effect
of any of its provisions as may appear from the prelimi
nary negotiations, the offer, the reply, the practices
which the parties have established between themselves
or usages.

(3) However, a term of the offer stipulating that
silence shall amount to acceptance is invalid.

[Article 3 (alternative No. 1)

An offer or an acceptance need not be evidenced by
writing and shall not be subject to any other requirement
as to form. In particular, they may be proved by means
of witnesses.]
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[Article 3 (alternative JYo. 2)

Neither the formation or validity of a contract nor the
, right of a party'to prove its f?rmation or any.of its pro

visions depends upon the eXistence of a ~ntlOg or any
other requirement as to form. The formattOn of the con
tract, or any of its provisions, may be proved by means
of witnesses or other appropriate means.]

Article 3A

(1) The contract may be modified or rescinded
merely by agreement of the parties..

(2) A written contract which contains a provision
requiring any modification or rescission to be in writing
may not be otherwise modified or rescinded. [However,
a party may be precluded by his action from asserting
such a provision to the extent that the other party has
relied to his detriment on that action.]

Article 4

(1) A proposal for concluding a c~ntract [addres~e~

to one or more specific persons] constItutes an offer If It
is sufficiently definite and indicates the intention of the
offeror to be bound in case of acceptance.

(2) An offer is sufficiently definite if expressly or
impliedly it indicates the kind of goods ·and fixes or
makes provision for determining the quantity and the
price. [Nevertheless, if the offer indicates the intention
to conclude the contract even without making provision
for the determination of the price, it is considered as a
proposal that the price be that generally charged by the
seller at the time of the conclusion of the contract or, if
no such price is ascertainable, the price generally pre
vailing at the aforesaid time for such goods sold under
comparable circumstances.]

Article 5

(1) The offer becomes effective when it has been
communicated to the offeree. It can be withdrawn if the
withdrawal is communicated to the offeree before or at
the same time as the offer [even if it is irrevocable].

(2) The offer can be revoked if the revocation is
communicated to the offeree before he has dispatched
his acceptance [, shipped the goods or paid the price].

(3) However, an offer cannot be revoked:
(a) if the offer expressly or impliedly indicates that

it is firm or irrevocable; or
(b) if the offer states a fixed period of time for [ac

ceptance] [irrevocabilitY]i or
(c) if it was reasonable for the offeree to rely upo.n

the offer being held open and the offeree has altered hiS
position to his detriment in reliance on the offer.

Article 6

A contract of sale is concluded at the moment that an
acceptance of an offer is effective in accordance with the
provisions of this Convention.

Article 7

(1) A reply to an offer containing additions, limita
tions or other modifications is a rejection of the offer and
constitutes a counter-offer.

[(2) However, a reply to an offer which purports to
be an acceptance but which contains additional or differ
ent terms which do not materially alter the terms of the
offer constitutes an acceptance unless the offeror objects
to the discrepancy without delay. If he does not so ob
ject, the terms of the contract are the terms of the offer
with the modifications contained in the acceptance.]

[(3) If a confirmation of a prior contract of sale is
sent within a reasonable time after the conclusion of the
contract, any additional or different terms in the con
firmation [which are not printed] become part of the
contract unless they materially alter it, or notification of
objection to them is given without delay after receipt of
the confirmation. [Printed terms in the confirmation
form become part of the contract if they are expressly
or impliedly accepted by the other party.] ]

Article 8

(1) A declaration [or other conduct] by the offeree
indicating assent to ail offer is an acceptance.

(1 bis) Acceptance of an offer becomes effective at
the moment the indication of assent is communicated to
the offeror. It is not effective if the indication of assent
is not communicated within the time the offeror has fixed
or if no time is fixed, within a reasonable time [, due
account being taken of the circumstances of the trans
action, including the rapidity of the means of commu
nication employed by the offeror]. In the case of an
oral offer, the acceptance must be immediate unless the
circumstances show that the offeree is to have time for
reflection.

[(1 ter) If an offer is irrevocable because of ship
ment of the goods or payment of the price as referred to
in paragraph 2 of article 5, the acceptance is effective at
the moment notice of that acceptance is communicated
to the offeror. It is not effective unless the notice is
given promptly after that act and within the period laid
down in paragraph 1 bis of the present article.]

(2) A period of time for acceptance fixed by an
ofJ;eror in a telegram or a letter begins to run from the
hour of the day the telegram is handed in for despatch
or from the date shown on the letter or, if no such date
is shown, from the date shown on the envelope. A period
of time for acceptance fixed by an offeror in a telephone
conversation, telex communication or other means of
instantaneous communication, begins to run from the
hour of the day that the offer is communicated to the
offeree.

(3) If the notice of acceptance cannot be delivered
at the address of the offeror due to an official holiday or
a non-business day falling on the last day of such period
at the place of business of the offeror, the period is ex
tended until the first business day which follows. Official
holidays or non-business days occurring during the run
ning of the period of time are included in calculating
the period.

Article 9

(1) If the acceptance is late, the offeror may never
theless consider it to have arrived in due time on condi
tion that he promptly so informs the acceptor orally or
by despatch of a notice.

[(2) If however the acceptance is communicated
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late, it shall be considered to have been communicated
in due time, if the letter or document which contains the
acceptance shows that it has been sent in such circum
stances that if its transmission had been normal it would
have been communicated in due time; this provision
shall not however apply if the offeror has promptly in
formed the acceptor orally or by despatch of a notice
that he considers his offer as having lapsed.]

Article 10

An acceptance cannot be revoked except by a revo
cation which is communicated to the offeror before or
at the same time as the acceptance becomes effective.

Article 11

The formation of the contract is not affected by the
death of one of the parties or by his becoming physically
or mentally incapable of contracting before the accep
tance becomes effective unless the contrary results from
the intention of the parties, usage or the nature of the
transaction.

Article 12

For the purposes of this Convention an offer, declara
tion of acceptance or any other indication. of intention
is "communicated" to the addressee when it is made
orally or delivered by any other means to him, his place
of business, mailing address or habitual residence.

Article 13

Usage means any practice or method of dealing of
which the parties knew or had reason to know and

which in international trade is widely known to and
regularly observed by parties to contracts of the type
involved in the particular trade concerned.

Article 14

(1) [Communications, statements and declarations
by and acts of] the parties are to be interpreted accord- "
ing to their actual common intent where such an intent
can be established.

(2) If the actual common intent of the parties can
not be established, [communications, statements and
declarations by and acts of] the parties are to be inter
preted according to the intent of one of the parties
where such an intent can be established and the othe;
party knew or ought to have known what that intent was.

(3) If neither of the preceding paragraphs is ap
plicable, [communications, statements and declarations
by and acts of the parties] are to be interpreted accord
ing to the i~tent that reasonable persons would have
had in the same circumstances.

(4) The intent of the parties or the intent a reason
able person would have had in the same circumstances
or the duration of any time-limit or the application of
article 11 [may] [is to] be determined in the light of the
circumstances ·of .the.case including the ,[preIiminary]
negotiations, 'any :practices which the parties have es
tablished between ,themselves, :any conduct of the parties
subsequent to the conclusion of the contract, usa,ges Iof
which the parties knew or had reason to know and
which in international trade are widely known to, and
regularly observed by parties to contracts of the type in
volved in the particular trade concerned].

C. Report of the Secretary-General: fonnationand validity of contracts for the intemational sale of goods
(A/CN.9/128, annex 11)*
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INTRODUCTION

1. At its seventh session (Geneva,S to 16 January
1976) the Working Group on the International Sale of
Goods requested the Secretariat to prepare, in consul
tation with UNIDROIT, one or more studies that would:

"(a) Submit to a critical analysis the 1964 Hague

* 3 February 1977.

Uniform Law on the Formation of Contracts for the
International Sale of Goods and the UNIDROIT •
draft law on the validity of contracts of international
sale of goods, and

"(b) Examine the feasibility and desirability of
dealing with both subject-matters in a single instru- 
ment" (A/CN.9/116, para. 114; yearbook ... , 1976,
part two, I, 1).
2. This report is issued pursuant to that request. An-
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nex I to the report contains the ,1964 Hague Uniform
Law on the Formation of Contracts for the International
Sale of Goods together with a critical analysis and pro
posed alternative provisions. Annex 11 to the report
contains the UNIDROIT draft law on the validity of
contracts of international sale of goods with a critical
analysis.

HISTORY OF THE 1964 UNIFORM LAW ON FORMATION l

3. In 1930 the International Institute for the Uni
fication of Private Law (UNIDROIT) appointed a Com
mittee to prepare a draft uniform law of sale. During the
deliberations of this Committee problems were encoun
tered in defining the time at which a contract was con
cluded. Such a definition was attempted because a
number of provisions were related to the time and place
that the contract was concluded. These problems re
mained unresolved and accordingly in 1934 UNI
DROIT appointed a separate Committee to consider the
question of the unification of rules for the formation of
contracts. In 1936 that Committee submitted a draft of
a uniform law on the formation, of international con
tracts by correspondence. Because of. the significant
differences which exist between the theories in respect of
the formation of contracts in different countries, it was
thought that there would be little chance of drafting a
satisfactory international convention on the matter.
Therefore, the Institute took no further action at
that time.

4. At the Diplomatic Conference convened at The
Hague in 1951 to examine the draft of a uniform law
on the international sale of goods (ULIS), it was felt
that new provisions specifying the time at which a con
tract was concluded should be drafted because of the
large number of provisions in the draft law on sales
which referred to the time of the conclusion of the con
tract. It was left to the Special Commission created by
the Conference to determine whether the rules on for
mation of contracts should be included in the main text
of the law of sales or whether they should be in a sepa
rate text. The Special Commission decided in favour of
preparing a separate text.

5. As a result of these actions UNIDROIT ap
pointed a Study Group which prepared a draft of a Uni
form Law on the Formation of Contracts for the
International Sale of Goods (ULF). This draft law was
considered and a final text was adopted at the Diplo
matic Conference convened at The Hague in 1964 which
considered and adopted ULIS.

6. ULF has been signed by the following States:
Greece (3 August 1964); the Kingdom of the Nether
lands (12 August 1964); San Marino (24 August 1964);
Italy (23 December 1964); Vatican City (2 March
1965); United Kingdom of Great Britain and Northern
Ireland (8 June 1965); Belgium (6 October 1965); Fed
eral Republic of Germany (11 October 1965); Luxem
bourg (7 December 1965); Israel (28 December 1965);
France (31 December 1965) and Hungary (31 December
1965). The following States have ratified the Conven
tion: United Kingdom of Great Britain and Northern

1 The drafting history is more fully described in vol. I of the
records of the 1964 Diplomatic Conference on the Unification
of Law Governing the Intemational Sale of Goods, The Hague,
2 to 25 April 1964, pp. 3-10.

Ireland (31 August 1967); San Marino (24 May 1968)'
Belgium (1 December 1970); Italy (22 February 1972):
the Kingdom of the Netherlands (for the Kingdom fu
Europe) (22 February 1972) and the Federal Republic
of Germany (also for West Berlin) (16 October 1973).
In addition the Gambia acceded to the Convention on
5 March 1974.

7.. In conformity with article VIn, paragraph 1, the
Convention entered into force on 23 August 1972 for
Belgium, Italy, San Marino, the Kingdom of the Nether
lands (for the Kingdom in Europe) and the United
Kingdom of Great Britain and Northern Ireland. In
conformity with article VIII, paragraph 2, the Con
vention entered into force on 17 April 1974 for the
Federal Republic of Germany and on 6 September 1974
for the Gambia.

HISTORY OF THE UNIDROIT DRAFT OF ALAW FOR THE
UNIFICATION OF CERTAIN RULES RELATING TO THE
VALIDITY OF <;:ONTRACTS OF INTERNATIONAL SALE
OF GOODS

8. In 1960 UNIDROIT requested the Max-Planck
Institut filr auslandisches und internationales Priva
trecht to prepare a comparative study of the pertinent
rules on the validity of contracts of sale. After submis
sion of this study in 19632 the Max-Planck Institute was
asked to prepare a preliminary text of a Uniform Law.
A Committee of UNIDROIT considered this text in
four sessions held between 1967 and 1971 during which
time it formulated the draft of a Law for the Unification
of Certain Rules Relating to the Validity of Contracts of
International Sale of Goods (LUV). This draft law was
approved by the Governing Council of UNIDROIT on
31 May 1972.

Formation and validity of contracts in the Commission

Formation
9. In its report on the work of its second session

(1969) the Commission decided that the Working Group
on the International Sale of Goods should consider 
''which modifications of [ULF] might render [it] capable
of wider acceptance by countries of different legal, social
and economic systems, or whether it will be necessary
to elaborate a new text for the same purpose" (A/7618,
para. 38, Yearbook ... , 1968-1970, part two, n, A).
In its report on the work of its third session (1970) the
Commission decided that the Working Group should
give priority to the systematic consideration of UUS
(A/80l7, para. 72; Yearbook ... , 1968-1970, part
two, Ill, A) and should, therefore, postpone its work
on the ULF.

Validity
10. In its report on the work of its sixth session

(1973) the Commission noted the rec~ipt of a I~tter
from the President of UNIDROIT whIch translDltted
the text of a "draft of a law for the unification of certain
rules relating to the validity of contracts of international
sale of goods" and ~hich in,:ited the Co~ssion ~o
include the consideration of thIS draft as an Item on Its
agenda. The Commission decided to consider at its

2 The conditions of substantive validity of contracts of sale,
UNIDROIT Year Book 1966, pp. 175-410 (French only).
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seventh session what further steps should be taken on
the subject (A/9017, para. 148,; Yearbook ... , 1973,
part one, 11, A).

Formation and lIandity
11. In its report on the work of its seventh session

(1974) the Commission decided to request the Working
Group "after having completed its work on the uniform
law on the international sale of goods, to consider the
establishment of uniform rules governing the validity
of contracts for the international sale of goods, on the
basis of the ... UNIDROIT draft, in connexion with
its work on uniform rules governing the formation of
contracts for the international sale of goods" (A/9617,
para. 93; Yearbook ... , 1974, part one, 11, A).

12. In its report on the work of its sixth session
(1975) the Working Group decided "to hold at its
[seventh] session a preliminary discussion on the forma
tion and validity of ... contracts [of sale for the inter
national sale of goods] so as to give the Secretariat, if
appropriate, directions as to the studies which the Work
ing Group may wish it to undertake in that field"
(A/CN.9/100, para. 118; Yearbook ... , 1975, part
two, I, 1).

13. In its report on the work of its seventh session
(1976) the Working Group, after deliberation, was of
the unanimous view that, at its next session, it should
begin work on uniform rules governing the formation
of contracts and should make an attempt to formulate
such rules on a broader basis than the international
sale of goods. If, in the course of its work, it should
prove that the principles underlying contracts of sale
and other types of contract could not be treated in the
same text, the Group would direct its work towards
contracts of sale only. The Working Group was further
of the view that it should consider whether some or all
of the rules on validity could appropriately be combined
with rules on formation. The Working Group decided
to place these conclusions before the ninth session of
the Commission (A/CN.9/116, para. 13; Yearbook ... ,
1976, part two, I, 1).

14. In its report on the work of its ninth sess~on
(1976) the Commission decided to instruct the Worki.?g
Group on the International Sale of Goods to confine Its
work on the formation and validity of contracts to con
tracts of the international sale of goods" (A/31/17,
para. 28; Yearbook ... , 1976, part one, 11, A).

15. Accordingly the studies prepared by the Sec!e
tariat in response to the directions of the Workmg
Group (para. 1 above) deal only. with t~e formation
and validity of contracts for the mternattonal sale of
goods.

COVERAGE OF THE PROPOSED CONVENTION

16. The subject of the formation and validi~y of
contracts even if limited to contracts for the lOter
national ;ale of goods, is one which is vast and deeply
imbedded in legal theory on the nature of contract~al
obligations. Fortunately, it is not neces.sary to cO?lfy
every aspect of the subject in a text ~f uniform.law s~ce
there is more agreement on the practical res~lt m vanous
situations than there is on the theory by which that solu
tion is attained or justified. Therefore, !t may be eno~gh
to prepare a text which offers solutlOns to practlcal

problems caused by such differences in the law in
various legal systems.

17. For this reason, it is suggested that the draft
convention on formation of contracts to be prepared
by the Working Group might follow the plan of ULF in
regard to its coverage. Such a draft convention would
be largely limited to offer and acceptance. These matters
are ones in which the differences between the various
legal systems are such that practical problems are caused
in international trade. Nevertheless, they are subjects
in which it appears possible to formulate a generally
acceptable text.

18. It is also suggested that the draft convention to
be prepared not include any provisions in respect of
validity of contracts based on the LUV. The LUV con
tains 16 articles which cover such matters as interpreta
tion of the acts of the parties, mistake, fraud, duress,
impossibility of performance at the time of contracting
and avoidance of the contract and other remedies. How
ever, all available evidence suggests that these problems
of validity are relatively rare events in respect of con
tracts for the international sale of goods.

19. As noted in the report of the Max-Planck
Institute accompanying the draft text on Validity prepared
by UNIDROIT, that Institute had contacted a number
of commercial institutions, in particular the Interna
tional Chamber of Commerce, to inquire as to the
practical utility and necessity of a unification of the rules
on this subject:

"The virtually unanimous view held by those
institutions was that the question of whether an inter
national contract is valid or not arises only in a
limited number of cases. Thus it was found that of
all published arbitration awards handed down by
Dutch arbitration tribunals between 1945 and 1964
only 20 awards discussed problems relating to. the
substantive validity of a contract. Of the 500 arbItra
tion proceedings conducted under the auspices of the
Hamburg Chamber of C?mmerce onlr ~ne award
hinged on a problem of mIstake. There IS htUe doubt
that merchants engaged in interna~onal sales tr~s
actions are much more concerned WIth problems ans
ing from the non-performance of a contract than with
issues relating to its substantive validity."a
20. Although the commercial institutions consulted

by the Max-Planck Institute were all based in Western
Europe and the results reflect, .therefore, We~tern Euro
pean experience, the Secretanat has no ~Vld~nce th~t
the experience in other parts of the world IS different In
respect of the matters.covered by ~UV. No~ does the
Secretariat have any eVIdence that differences In the laws
in respect of these aspects of validity of contracts lead
to significant problems in international trade.

21. It is likely that the reason that !he problems of
validity covered by LUV rarely arise m contracts for
the international sale of goods is that such contracts are
concluded between merchants who are, at least as com
pared to the average person, relatively sop~isticated in
matters of contracting. The problems of mistake, fraud
and duress - which are the heart of the LUV - are

a Report of the Max·Planck Institut fur auslandisches und
internationales Privatrecht, UNIDROIT Etude XVI/B, Doe. 22,
p. 15. (This report will be referred to as the Max-Planek re
port.) The text of this report was approved by the Govermng
Couneil of UNIDROIT on 31 May 1972.
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less likely to occur between merchants than they are
in transactions between merchants and consumers or
between two non-merchants.

22. Moreover, it would seem that when such events
do occur, they can usually be handled as well under
non-uniform national law as under any proposed text
of uniform law. It would seem that the common exam
ples of mistake, fraud or duress which would justify a
party to avoid the contract under the LUV would
justify that party to avoid the contract under any appli
cable legal system. To the extent that this is the case,
adoption of a uniform law will not increase the unifor
mity of result for the parties.

23. More importantly, it does not appear that the
LUV increases the degree of unification in those areas
where there are divergencies in the law between legal
systems, and it does not appear that any text could
achieve this result.

24. The difficulty arises out of two characteristics
of the law governing the validity of contracts. The first
such characteristic is that the event which activates the
legal rules in a text on the validity of contracts is usually
not an objective physical event, but an event which
must be characterized by the adjudicator. For example,
a rule on offer and acceptance can state that the offer
has been accepted when the acceptance arrives at the
address of the offeror. Such a rule gives rise to relatively
few problems of interpretation. However, article 11 of
the LUV provides that the threat which justifies avoid
ance of the contract must have been "unjustifiable,
imminent and serious". Each of these three words
admits of extensive interpretation before it can be deter
mined whether the contract can be avoided.

25. The second characteristic of some aspects of
the law governing the validity of contracts is that it is an
important vehicle by which the political, social and
economic philosophy of the particular society is made
effective in respect of contracts. This is most obviously
the case in respect of rules invalidating a contract
because of a violation of a statutory prohibition or of
public policy. Statutory prohibitions and public policy
vary to such an extent from country to country that it is
impossible to achieve the goal of unification, namely
the development of a uniform body of case law. Con
sequently, the UNIDROIT committee decided to omit
such a rule from the draft LUV.4

26. Similarly, the rules on duress, or similar rules
on usury, unconscionable contracts, good faith in per
formance and the like also serve as a vehicle by which
the political, social and economic philosophy of the
society is made effective in respect of contracts. It is
by the extensive or the restrictive interpretation of such
rules that many legal systems have effected the balance
between a philosophy of sanctity of contract with the
security of transactions which that affords and a philos
ophy of protecting the weaker party to a transaction at
the cost of rendering contracts less secure.

27. For these reasons it is suggested that the draft
convention to be prepared not include any provisions in
respect of validity of contracts based on the LUV. It
may be, however, that the consideration which is cur
rently being given in other bodies of the United Nations
system to such issues as the new international economic

4 Max-Planck report, p. 17.

order .and transnational corporations may eventually
result III a general consensus on principles which may
affect the validity of international contracts. If so and
if such principles should bear on the validity of' con
tracts for the international sale of goods the Com
mission may wish to consider these matters. In the
absence of a general consensus, the consideration of
these matters would appear to be so complex that it
would not be feasible for the Working Group to com
plete its work on the formation of contracts for the
international sale of goods "in the shortest possible
time", as requested by the Commission during its ninth
session (A/31/17, para. 27; Yearbook ... , 1976, part
one, I1, A).

APPENDIX I

1964 Hague Uniform Law on tbe Formation of Contracts for
tbe International Sale of Goods:* critical analysis and proposed

alternative provisions .

ARTICLE 1

Text of ULF in annex I of the 1964 Convention

(1) The present Law shall apply to the formation of con
tracts of sale of goods entered into by parties whose places of
business are in the territories of different States, in each of the
following cases:

(a) Where the offer or the reply relates to goods which are
in the course of carriage or will be carried from the territory of
one State to the territory of another;

(b) Where the acts constituting the offer and the acceptance
are effected in the territories of different States;

(c) Where delivery of the goods is to be made in the terri
tory of a State other than that within whose territory the acts
constituting the offer and the acceptance are effected.

(2) Where a party does not have a place of business, refer
ence shall be made to his habitual residence.

(3) The application of the present Law shall not depend on
the nationality of the parties.

(4) Offer and acceptance shall be considered to be effected
in the territory of the same State only if the letters, telegrams
or other documentary communications which contain them are
sent and received in the territory of that State.

(5) For the purpose of determining whether the parties have
their places of business or habitual residences in "different
States", any two or more States shall not be considered to be
"different States" if a valid declaration to that effect made under
Article II of the Convention dated the 1st day of July 1964
relating to a Uniform Law on the Formation of Contracts for
the International Sale of Goods is in force in respect of them.

(6) The present Law shall not apply to the formation of
contracts of sale:

(a) Of stocks, shares, investment securities, negotiable in
struments or money;

(b) Of any ship, vessel or aircraft, which is or will be sub-
ject to registration;

(c) Of electricity;
(cl) By authority of law or on execution or distress.
(7) Contracts for the supply of goods to be manufactured

or produced shall be considered to be sales within the meaning
of the present Law, unless the party who orders the goods

* The Uniform Law is hereafter referred to as ULF. The
English and French language versions of ULF are the official
texts as adopted by the 1964 Hague Conference. The Russian
and Spanish language versions are unofficial translations re
produced from Register of Texts of Conventions and other
Instruments Concerning International Trade Law, vol. I (United
Nations publication, Sales No. 71.V.3), chap. I, sect. 1.
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undertakes to supply an essential and substantial part of the
materials necessary for such manufacture or production.

(8) The present Law shall apply 'regardless of the 'commer
cial or civil character of the parties or of the contracts to be
concluded. '

(9) Rules of private international law shall.be excluded for
the purpose of the application of the present Law, subject to
any provision to the contrary in the said Law.

Text of ULF in annex 1I of the 1964 Convention

The present Law shall apply to the formation of contracts of
sale of goods which, if they were concluded, would be gov
erned by the Uniform Law on the Inter,national Sale of Goods.

COMMENTARY

1. The text of article 1 in annex 11 of the 1964 Convention
is for use by those contracting States which are also contracting
States to the 1964 Hague Convention relating to a Uniform
Law on the International Sale of Goods (UUS). The text of
article 1 in annex I of the 1964 Convention is for use by those
contracting States which are not contracting States in regard to
ULIS.

2. If a separate Convention on the Formation of Contracts
for the International Sale of Goods is prepared by the Working
Group, a new draft of article 1 will need to be prepared based
on the provisions in the draft convention on the international
sale of goods (CISG).

ARTICLE 2
Text of ULF

(1) The provisions of the following articles shall apply ex
cept to the extent that it appears from the preliminary negotia
tions, the offer, the reply, the practices which the parties have
established between themselves or usage, that other rules apply.

(2) However, a term of the offer stipulating that silence shall
amount to acceptance is invalid.

Proposed alternative text

The provisions of the following articles apply except to the
extent that the preliminary negotiations, the offer, the reply, any
practices that the parties have established between themselves
or usage lead to the application of more stringent legal rules or
more stringent agreed principles to determine whether a con
tract has been concluded.

COMMENTARY

1. Article 2 states the extent to which the parties may vary
or derogate from the provisions of this Convention.

2. Article 2 (1) states a general principle of party autonomy.
This article is consistent with the general principle of party
antonomy found in article 3 of UUS and article 5 of the draft
CISG. However, article 2 (2) limits party autonomy in one
respect, i.e., that the offeror may not unilaterally declare in the
offer that a contract will be concluded if the offeree remains
silent.

3. The proposed alternative text suggests a different ap
proach to the subject of party autonomy in respect of the for
mation of the contract. The ULF provides the minimum criteria
which must be met for a contract to be concluded. However,
even if these minimum criteria are met, there is no contract if
the parties have agreed that additional criteria must also be
met. For example, even though it is not necessary for the
parties to agree on such matters as the delivery date or the date
of payment of the price for the offer to be sufficiently defi1?ite,
if one of the parties insists on prior agreement on these pomts,
DO contract will be concluded until such agreement is reached.

4. However, under the proposed alternative text the parties
may not agree that a contract will be concluded even though
all of the necessary elements have not been agreed upon, e.g. if
the communication sent with the intent of making an offer is
not sufficiently definite in respect of the quantity to be an offer

under article 4. An agreement between the parties that the seller
would sell "all that the buyer orders" would constitute only an
invitation to deal; it could not be considered to be a current
contract of sale.

5. It is possible to imagine agreements which a legal system
might permit which would cause future contracts to come into
existence at an earlier time than the general rules of law would
allow. For example, article 6 provides that an acceptance by
correspondence is effective only on delivery of the acceptance
at the address of the offeror, and, therefore, presumably, the
contract is concluded at that time. If the parties were to agree
that the contract was concluded on despatch of the acceptance,
the State may have no particular reason to refuse to give effect
to that agreement. However it is difficult to see why the parties
would make such an agreement.

6. If the principle of the proposed alternative text is ac
cepted, there is no need to have a provision, similar to that in
article 2 (2) limiting the power of the offeree to stipulate in the
offer that silence amounts to acceptance.

ARTICLE 3

Text of ULF

An offer or an acceptance need not be evidenced by writing
and shall not be subject to any other requirement as to form.
In particular, they may be proved by means of witnesses.
Proposed alternative text

Neither the formation or validity of a contract nor the right
of a party to prove its formation or any of its provisions de
pends upon the existence of a writing or any other requirement
as to form. The formation of the contract, or any of its pro
visions, may be proved by means of witnesses or other appro
priate means.

COMMENTARY

1. The substance of article 3 is the same as that in article
15 of UUS and article 11 of the draft CISG. It should be
noted that the Working GroUp left article 11 of the draft CISG
in square brackets to indicate that it was a matter which it
considered should be decided by the Commission. It can be
assumed that if article 11 is retained in the draft CISG by the
Commission, it would be retained in a draft convention on for
mation. On the other hand, if article 11 is deleted from the draft
CISG, the action of the Working Group in respect of article 3
of ULF would depend on whether article 11 was deleted from
the draft CISG because the Commission decided that it did not
belong in the Convention on the International Sale of Goods or
whether it was deleted because the Commission decided that
the rule was wrong.

2. It was pointed out in the commentary to article 11 of the
draft CISG that even though the provision could be considered
to relate to a matter of formation or validity, the fact that many
contracts for the international sale of goods are concluded by
modem means of communication which do not always involve
a written contract led to the decision to include it in the present
convention.a Nevertheless, any administrative or criminal
sanctions for breach of the rules of any State requiring that
such contracts be in writing, whether for purposes of adminis
trative control of the buyer or seller, for purposes of enforcing
exchange control laws, or otherwise, would still be enforceable
against a party which concluded the non-written contract even
though the contract itself would be enforceable between the
parties.

3. It should be added that a party could make it clear in the
preliminary negotiations that no communication is to be re
garded as an offer or an acceptance unless it is !n writi1?g. The
same result might occur because of the practices which the
parties have established between themselves or usage. In such

a A/CN.9/1l6, annex 11 (Yearbook ... , 1976, part two, I,
3).
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cases the requirement of a writing would exist as an incident of
the principle of party autonomy as found in article 2.

4. The use of the expression "need not be evidenced by
writing" suggests that article 3 regulates only matters of evi
dence and of the proper form of the offer and the acceptance but
that it does not overcome a national rule of law that a contract
for the international sale of goods must be in writing either to
be validly formed or to be enforceable before the courts of that
country. However, the French language versions of article 3 of
ULF and article 11 of the draft CISG use the phrase "aucune
forme n'est prescrite pour ... " which suggests that the article
goes to questions of validity and enforceability. If article 3 is
to be retained in its present form, it may be desirable to unify
the translations in the different languages and to draw the at
tention of the Commission to this problem in relation to article
11 of the draft CISG.

5. The provision that an offer or an acceptance is not sub
ject to "any other requirement as to form" refers to require
ments such as the placing of seals on a document, its witnessing
or authentication by a notary or the use of special forms.

6. The provision which enables the existence and contents
of the offer and the acceptance to be proved by witnesses, is
intended to apply to those countries in which the requirement
that there be a writing goes to the proof of the existence of the
contract rather than to the proper form of the offer and ac
ceptance. It has, however, been suggested that article 3 could
be interpreted in such a manner so as not to achieve the desired
result in these countries.b

7. Although article 3 could be interpreted to mean only
that the existence of the offer and acceptance may be proved
by means of witnesses, 10gicaIly it must be understood to mean
also that the terms of the offer and acceptance may be proved
by means of witnesses. Such a provision has been added to the
proposed alternative text.

8. The proposed alternative text seeks to eliminate the diffi
culties mentioned above. It introduces no new policies beyond
those already in article 3. If the Working Group finds the al
ternative text preferable to article 3 of ULF, it might wish to
suggest that article 11 of the draft CISG be modified accord
ingly. It may be noted that the last four words, "or other
appropriate means", have been added to make it clear that not
only witnesses but any other appropriate proof, such as the
conduct of the parties, may be used to prove the existence of
the contract and its terms.

9. A new article 3A has been added in respect of the re
lated problem of the oral modification or rescission of a written
contract.

PROPOSED ARTICLE 3A

(1) An agreement by the parties made in good faith to
modify or rescind the contract is effective. However, a written
contract which excludes any modification or rescission unless
in writing cannot be otherwise modified or rescinded.

(2) Action by one party on which the other party reasonably
relies to his detriment may constitute a waiver of a provision
in a contract which requires any modification or rescission to
be in writing. A party who has waived a provision relating to
an unperformed portion of the contract may retract the waiver.
However, a waiver cannot be retracted if the retraction would
result in unreasonable inconvenience or unreasonable expense
to the other party because of his reliance on the waiver.

b The basis of this suggestion is that some common la~
systems do not require that the offer and the acceptance be In
writing but instead require that a memorandum of the agree
ment be in writing. Accordingly, article 3 of ULF would not
displace this requirement but would merely confirm the pr~
existing rule that the offer and the acceptance need. not be In
writing (Unification of the Law Governing InternatIonal Sales
of Goods, editor John Honnold, Paris, Librairie DaIloz (1966),
p. 372).

COMMENTARY

1. Proposed article 3A describes the means by which a
contract can be modified or rescinded.

Modification and rescission of contracts, paragraph (1)

2. There is an important difference between the civil law
and the common law in respect of the modification of existing
contracts. In the civil law an agreement between the parties to
modify the contract is effective if there is sufficient cause even
if the modification relates to the obligations of only one of the
parties. In the common law a modification of the obligations of
only one of the parties is in principle not effective because
consideration is lacking.

3. Article 3A (1) states that an agreement to modify or
rescind the contract made by the parties in good faith is effec
tive. The modifications envisaged by this provision are the
technical modifications in specifications, delivery dates, or the
like which frequently arise in the course of performance of
commercial contracts. Even though such modifications of the
contract may increase the costs of one party or decrease the
value of the contract to the other, the parties may agree that
there will be no change in the price. Article 3A (1) states that
such agreements arc~ effective thereby overcoming the common
law rule that consideration is required.

4. However, article 3A (1) also states that the agreement
must be "in good faith". These words are intended to give a
tribunal the basis on which to refuse to enforce an agreement
to modify the contract if that agreement was the result of im
proper pressures by one of the parties.

5. Although article 3 provides that the contract need not be
in writing, it was noted in the commentary that the parties could
reintroduce such a requirement. A similar problem is the ex
tent to which a contract which specifically excludes modifica
tion or rescission unless in writing can be modified or rescinded
orally.

6. In some legal systems a contract can be modified orally
in spite of a provision to the contrary in the contract itself. It
is possible that such a result would follow from article 3 of
ULF which provides that a contract governed by this conven
tion need not be evidenced by writing. However, the second
sentence of article 3A (1) provides that a written contract which
excludes any modification or rescission unless in writing cannot
be otherwise modified or rescinded.

Waiver, paragraph (2)

7. Article 3A (2) recognizes that actions by one party on
which the other party reasonably relies to his detriment might
be such as to constitute a waiver of the requirement that any
modification or rescission of the contract be in writing. In this
respect article 3A (2) is similar to article 30 of the UNCITRAL
Arbitration Rules which provides for a waiver of the require
ment in article 1 (1) of those Rules that any modification of
the rules be in writing.

8. Nevertheless, article 3A (2) goes on to provide that the
party who has waived the requirement of a writing in respect
of the modification of an unperformed portion of the contract
can reinstate the original term in the contract to the extent that
it would not cause the other party unreasonable inconvenience
or unreasonable expense because of his reliance on the waiver.

ARTICLE 4

Text of ULF in annex 10/ the 1964 Convention

(1) The communication which one person addresses to one
or more specific persons with the object of concluding a con
tract of sale shall not constitute an offer unless it is sufficiently
definite to permit the conclusion of the contract by acceptance
and indicates the intention of the offeror to be bound.

(2) This communication may be interpreted by reference to
and supplemented by the preliminary negotiations, any practices
which the parties have established between themselves, usage
and any applicable legal rules for contracts of sale.
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Text 01 ULF in annex 11 of the 1964 Convention

(1) The communication which one person addresses to one
or more specific persons with the object of concluding a contract
of sale shall not constitute an offer unless it is sufficiently definite
to permit the conclusion of the contract by acceptance and in
dicates the intention of the offeror to be bound.

(2) This communication may be interpreted by reference to
and supplemented by the preliminary negotiations, any prac
tices which the parties have established between themselves,
usage and the provisions of the Uniform Law on the Interna
tional Sale of Goods.

Proposed alternative text

(1) A communication directed to one or more specific per
sons [or to the public] with the object of concluding a contract
of sale constitutes an offer if it is sufficiently definite and in
dicates the intention of the offeror to be bound.

(2) This communication may be interpreted by reference to
and supplemented by the preliminary negotiations, any practices
which the parties have established between themselves, usage
and any applicable legal rules for contracts of sale.

(3) An offer is sufficiently definite if it expressly or impliedly
indicates at least the kind and quantity of the goods and that a
price is to be paid.

(4) Subject to the contrary intention of the parties, an offer
is sufficiently definite even though it does not state the price or
expressly or impliedly make provision for the determination of
the price of the goods. In such cases, the buyer must pay the
price generally charged by the seller at the time of the con
clusion of the contract. If no such price is ascertainable, the
buyer must pay the price generally prevailing at the aforesaid
time for such goods sold under comparable circumstances.

(5) An offer is sufficiently definite if it measures the quantity
by the amount of goods available to the seller or by the require
ments of the buyer. In such cases, the amount of goods available
to the seller or the requirements of the buyer means the actual
amount available or the actual amount required in good faith.
However, the buyer is not entitled to demand nor compelled to
accept a quantity unreasonably disproportionate to any stated
estimate, or in the absence of a stated estimate, a quantity un
reasonably disproportionate to any normal or otherwise com
parable amount previously available or required.

COMMENTARY

1. The text of article 4 in annex 11 of the 1964 Convention
is for use by those contracting States which are also contracting
States to the 1964 Convention relating to UUS. The text of
article 4 in annex I of the 1964 Convention is for use by those
contracting States which are not contracting States in regard
to UUS.

Communication by more than one person, paragraph (1)

2. Article 4 (1) specifies that the offer must be that of "one
person". The drafting history does not make it clear why this
requirement exists. However, it does not appear to have been a
deliberate decision that two parties who jointly owned goods or
two persons who wished to purchase goods together could not
make such an offer. The proposed alternative text does not
specify the number of persons who might jointly send the offer.

Communication to one or more specific persons, paragraph 1

3. Article 4 (1) provides that the offer must be addressed
"to one or more specific persons". The words "or to the public"
found in square brackets in the proposed alternative text would
be an addition to the words used in ULF.

4. It was this requirement that the offer be addressed to
specific persons which received the most attention in the 1964
Conference. In some countries a "public offer", i.e., a com
munication addressed to the general public, can be an offer in
the legal sense if it meets the other criteria of an offer. Among
the more frequent examples given are the display of goods in a
shop window, with a price attached and the display of goods

in an automatic vending machine. While these examples are of
interest to demonstrate the theory of contract formation in
various countries, they are of no importance in international
trade.

5. However, the same problem arises in respect of adver
tisements in publications of general circulation such as news
papers and magazines, advertisements sent in the mail, and
catalogues of goods available for sale. Such advertisements and
communications are widely used as a means of stimulating sales
of goods in international trade.

6. It would appear that a distinction should be made be
tween those advertisements and catalogues which are sent in
the mail directly to the addressee from, those advertisements
which are distributed to the general public. Those which are
sent in the mail directly to the addressee are sent "to one or
more specific persons", whereas those distributed to the general
public are not. Nevertheless, in most cases an advertisement is
not "sent with the object of concluding a contract" but as an
invitation to deal, even if the advertisement is sent to a re
stricted list of addressees.

Sufficiently definite, paragraph 1

7. Article 4 (1) provides that in order to constitute an offer
the communication must be "sufficiently definite to permit the
conclusion of the contract by acceptance". Therefore, the offer
must directly or indirectly contain all of the essential elements
of the contract. However, neither article 4 nor any other pro
vision in the ULF specifies what are those essential elements.
The following paragraphs describe how the proposed alter
native text of articles 4 (1), (3), (4) and (5) would set forth the
essential elements of a contract of sale.

8. Article 4 (1) specifies only that the offer must be "suffi
ciently definite" rather than that it must be "sufficiently definite
to permit the conclusion of the contract by acceptance". Para
graphs (3), (4) and (5) define some of the most important
characteristics of an offer which is sufficiently definite.

9. Article 4 (3) states that the offer must contain at least
three items to be sufficiently definite: (i) an indication of the
kind of goods, (ii) an indication of the quantity of the goods,
and (Hi) an indication that a price is to be paid. If these three
items are expressly or impliedly present in the communication,
the communication is an offer and a contract will be concluded
by the offeree's acceptance.

10. Article 4 (4) completes article 4 (3) in respect of the
price. While article 4 (3) provides that the offer must indicate
that a price is to be paid, article 4 (4) provides that the offer
need not state the price or expressly or impliedly make pro
vision for its determination. The provision goes on to repeat
the language of article 36 of the draft CISG which provides
the means of determining the price in such cases.

11. Article 4 (5) provides that offers in which the quan
tity is measured by the amount of goods available to the seller
or the requirements of the buyer are sufficiently definite. Other
wise, the fact that the seller has some control over the amount
he has available and the buyer has some control over his re
quirements has been held in some legal systems to mean that
the quantity was at the discretion of that party and Was there
fore not sufficiently definite. It is desirable, however, that there
be some limit on the permissible fluctuation of the amount the
other party is obligated to buy or sell as the case may be. There
fore, if an estimate has been made of the amount the seller
will have available or the requirements of the buyer or if there
is prior experience with the amount the seller has had available
or with the buyer's requirements, the other party is not obligated
to accept, or to furnish, an amount unreasonably dispropor
tionate to that estimate or to the prior experience.

Interpretation 01 the ooer, paragraph 2
12. It should be noted that the version of article 4 (2) in

annex 11 of the 1964 Convention may not be sufficient since
there are -many aspects of the law of contracts in general and
sales in particular which are not covered by UUS or by the
draft CISG but which are relevant for the interpretation of the
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offer. It may, therefore, be advisable to use only the version of
article 4 (2) in annex I of the 1964 Convention.

ARTICLE 5

Text of ULF

(1) The offer shall not bind the offeror until it has been
communicated to the offeree; it shall lapse if its withdrawal is
communicated to the offeree before or at the same time as
the offer.

(2) After an offer has been communicated to the offeree it
can be revoked unless the revocation is not made in good faith
or in conformity with fair dealing or unless the offer states a
fixed time for acceptance or otherwise indicates that it is firm
or irrevocable.

(3) An indication that the offer is firm or irrevocable may
be express or implied from the circumstances, the prelim
inary negotiations, any practices which the parties have estab
lished between themselves or usage.

(4) A revocation of an offer shall only have effect if it has
been communicated to the offeree before he has despatched his
acceptance or has done any act treated as acceptance under
paragraph 2 of article 6.

Proposed alternative text

(1) The offer can be accepted only after it has been com
municated to the offeree. It cannot be accepted if its withdrawal
is communicated to the offeree before or at the same time as
the offer.

(2) After an offer has been communicated to the offeree
it can be revoked if the revocation is communicated to the
offeree before he has despatched his acceptance or has done any
act treated as acceptance under article 6 (2). However, an offer
cannot be revoked:

(a) During any time fixed in the offer for acceptance; or
(b) For a reasonable time if the offer otherwise indicates

that it is firm or irrevocable; or
(c) For a reasonable time if it was reasonable for the offeree

to rely upon the offer being held open and the offeree has al
tered his position to his detriment in reliance on the offer.

(3) An indication that the offer is firm or irrevocable may
be express or may be implied from the circumstances, the
preliminary negotiations, any practices which the parties have
established between themselves or usage.

COMMENTARY

1. Article 5 states the time at which an offer becomes effec
tive and the extent to which it is revocable. The proposed alter
native text presents the same rules as does ULF but in a form
which may make them more easily understood.

2. Article 5 (1) states the time after which the offer "binds"
the offeror and the conditions under which its withdrawal causes
the offer to "lapse". The proposed text of article 5 (1) states
the time after which the offer can be accepted and the condi
tions under which its withdrawal makes it no longer subject to
acceptance.

3. Article 5 (2) states a basic rule of the revocability of an
offer while article 5 (4) states the events which terminate the
offeror's power to revoke the offer. In the proposed text articles
5 (2) and 5 (4) of ULF are combined in article 5 (2).

4. Article 5 (2) provides that an offer which "states a fixed
time for acceptance or otherwise indicates that it is firm or
irrevocable" cannot be revoked. It would seem that what is
meant is that the offer cannot be revoked during that fixed
time or for a reasonable time, as the case may be. The proposed
alternative text of article 5 (2) states the rule in this manner.

5. Although article 5 (2) (c) of the proposed alternative
text is new, the rule it announces is thought to be that already
in ULF. In article 5 (2) of ULF the offer cannot be revoked
if the "revocation is not made in good faith or in conformity

with fair dealing". The legislative history is not clear as to the
factual situations which were thought to be subsumed in this
provision.

6. It would appear, however, that the major, if not the only,
factual situation which would generally be understood to fall
within the language of article 5 (2) of ULF is that it was reason
able for the offeree to rely upon the offer being held open and
the offeree has altered his position to his detriment in reliance
on the offer. In such a case the offer would seem to be irrev
ocable for a reasonable period of time.

7. A major example of this rule would be where the offeree
would have to engage in some extensive investigation to deter
mine whether he should accept the offer. Even if the offer does
not indicate that the offer is irrevocable, it should be irrevocable
for the period of time necessary for the offeree to make his
determination.

Effective date of the offer, paragraph 1

8. The offer can be accepted once it is "communicated" to
the offeree. Article 12 (1) provides that the offer is communi
cated when it is delivered at the address of the person to whom
the communication is directed.

9. The proposed -alternative text of article 12 expands the
definition of "communicated" by including within it, inter alia,
an oral statement. Consequently, if an offeror sent his offer by
mail but prior to its arrival he notified the offeree by telephone
of the offer, the offer would be "communicated" by the tele
phone call.

Revocation, paragraphs 2 and 4

10. According to article 5 (2) an offer is in principle revo
cable. Article 5 (4) goes on to require that the revocation be
communicated to the offeree before he has despatched his ac
ceptance or has done any act treated as acceptance under article
6 (2). It should be noted that, contrary to the rule in most, if
not all, legal systems, under these provisions the offeror loses
the power to revoke an offer prior to the time the offer has been
accepted since the offer can no longer be revoked once an accept
ance has been sent even though it has not yet been received.
However, under articles 6 (1) and 12 (1) an offer to conclude
a contract by correspondence is accepted only when the accept
ance has arrived. Presumably the contract is concluded at this
time. This congruence of rules does not appear to have been the
result of a deliberate decision. Instead, it appears to be the
result of an incomplete integration of the two separate but
related rules as to the period during which an offer can be
revoked and the moment at which an offer has been accepted.
Nevertheless, this incomplete integration appears to do little
harm and may contribute to an effective compromise between
the theory of despatch and the theory of reception.

11. The provision in article 5 (2) that an offer which states
a fixed time for acceptance cannot be revoked during that fixed
time should be read in conjunction with article 8 (1). The con
junction of the two provisions leads to the result that if an
offer is stated to be open for a fixed period of time, such as 10
days, the offer cannot be revoked during that period. At the end
of the period the offer can be revoked. Even if the offer is not
revoked, according to article 8 (1) it could no longer be ac
cepted, unless the conditions of article 9 are met.

ARTICLE 6

Text of ULF

(1) Acceptance of an offer consists of a declaration com
municated by any means whatsoever to the offeror.

(2) Acceptance may also consist of the despatch of the goods
or of the price of any other act which may be considered to
be equivalent to the declaration referred to in paragraph 1 of
this article either by virtue of the offer or as a result of prac
tices which the parties have established between themselves
or usage.
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Proposed alternative text

(1) An offer is accepted by a declaration to that effect com
municated by any means whatsoever to the offeror.

(2) The offer is also accepted if the offeree:
(a) Without delay ships either conforming or non-conform

ing goods unless the offeree notifies the offeror that the ship
ment of non-conforming goods is offered only for his accom
modation; or

(b) Pays the price in accordance with the terms of the offer;
or

(c) Commences any other act which indicates that the offer
has been accepted; or

(d) Remains silent beyond the point of time when, because
of the circumstances of the case, the practices the parties have
established between themselves or usage, the offeree should have
notified the offeror that he did not intend to accept.

(3) Where the offer is accepted by the shipment of the
goods, payment of the price or the commencement of perform
ance, an offeror who is not notified of the acceptance within
a reasonable time may recover any damages caused thereby.

(4) (a) A contract is concluded at the moment the offer
is accepted.

(b) A contract of sale may be found to be concluded even
though the moment that it was concluded is undetermined.

COMMENTARY

Acceptance by declaration, paragraph 1

1. Article 6 (1) does not say what the declaration of accept
ance must contain, but it is evident that it must accept the
offer proposed by the offeror. In the past all legal systems have
required that, at least in theory, the acceptance be equivalent
to a simple "agreed". However, practical realities led the
drafters of ULF to provide in article 7 (2) that in certain cir
cumstances a reply to an offer which purports to be an accept
ance is an acceptance even though it contains terms which are
additional to or different from those in the offer. Such a rule
has been carried forward to the current text. The extent to
which this rule allows a deviation from the simple "agreed" is
considered in the discussion of article 7.

Communication of the acceptance, despatch or receipt

2. Some legal systems consider the acceptance of an offer
to have taken place on despatch of the notice of acceptance
while other legal systems consider it to have taken place only
on receipt by the offeror.

3. There are two main practical consequences which can
arise from the differences in these two rules. If an acceptance
is not effective until its receipt, the sender-offeree bears the risk
of loss, delay or error in transmission whereas if the acceptance
is effective upon despatch, the recipient-offeror bears the risk
of loss, delay or error in transmission. Secondly, if the legal
system in question provides that an offer is revocable, the offeror
has a longer period during which to revoke the offer under the
receipt theory than under the despatch theory.

4. It seems to be the case that those legal systems which
follow the receipt theory of the effectiveness of an acceptance
tend to uphold the irrevocability of the offer for a sufficient
period of time for the offeree to accept whereas those legal
systems which follow the despatch theory tend to recognize the
revocability of the offer until its acceptance.c

5. ULF takes a middle position between the receipt and the
despatch theories. According to article 6 (1) the offer is accepted
once the declaration of acceptance has been "communicated"
to the offeror.· Since article 12 (1) provides that "to be com
municated" means to be delivered at the address of the person

c Formation of Contracts: A study of the Common Core of
Legal Systems (Schlesinger, ed., Oceana Publications, 1968),
p.115.

to whom the communication is directed, ULF formally adopts
the receipt theory.

6. However, most of the normal consequences which flow
from the adoption of the receipt theory do not prevail.

7. First, according to article 9 an acceptance which arrives
late is, or may be, deemed to have been communicated in due
time. However, the sender-offeree still bears the risk of non
arrival of the acceptance and of any error in transmission.
Secondly, even though the acceptance is not effective until re
ceipt, the effect of article 5 (4) is that once the acceptance has
been despatched the offer is irrevocable.

Means of communicating acceptance, paragraph 1

8. The provision in article 6 (1) that the declaration of
acceptance may be communicated "by any means" to the offeror
is intended to overcome the rule in some common law juris
dictions that the requirement that the acceptance be the same
as the offer includes the requirement that the means of com
municating the acceptance also be the same as the means by
which the offer was communicated. The normal consequence
of using a means of communication different from that used
fo~ the offer was that the acceptance was effective only on re
ceipt rather than on despatch, thereby reversing the normal
common law result. Under ULF it is not necessary to concern
oneself with this consequence since the general rule is that the
acceptance is effective only upon receipt. However, in some
common law jurisdictions an acceptance communicated by a
means other than that used for the offer would not be effective
at all as an acceptance if the court is of the view that the offeror
had impliedly prescribed the manner of acceptance. This result
would be obviated by the words "by any means" and for this
reason these words are useful, even though they may not be
necessary in many legal systems.

9. It should be noted that article 2 authorizes the offeror,
as an incidence of party autonomy, to require the offeree to
use a particular means of communication for his acceptance. A
particular means of acceptance may also be required as a re
sult of "the practices which the parties have established between
themselves or usage". In particular an offeror may require that
the offer must be accepted in writing. Such a requirement by
the offeror would prevail over the provisions of article 6 (1)
that the offer can be accepted "by any means".

10. A further consequence of article 2 would be that the
offeror could require that the offer be accepted by air mail and
refuse to recognize an acceptance by telegram. The telegraphic
acceptance would constitute a counter-offer which in turn would
have to be accepted.

Acceptance by an act, paragraph 2

11. Although article 6 (1) recognizes that a declaration of
acceptance normally takes the form of a verbal or written com
munication, it sometimes happens that the offeree does not reply
to an offer to buy or sell goods but simply ships the goods,
pays the price, or performs some other act which indicates that
the offer has been accepted. Article 6 (2) provides that such an
act is not a counter-offer but is an acceptance of the offer.

12. A problem which is unresolved in article 6 (2) is
whether the shipment of non-conforming goods constitutes an
acceptance of the offer. In article 5 (2) of the 1958 draft of ULF
the despatch of the goods had to be "according to the condi
tions of the offer". Although the words of the 1958 draft sug
gest that there could be no deviation from the terms of the
offer for the despatch of the goods to constitute an acceptance,
including no deviation in respect of the quality of the goods
shipped, it is less clear that this was the intention of the
drafters.d However, if the despatch of the goods did not consti-

d At one stage of the discussion the representative of the
Federal Republic of Germany pointed out that the words "to
the conditions of the offer" do not mean delivery of goods
without any defect but shipment made· with intent to conform
to the contract. (DiplomatiC Conference on the Unification of
Law Governing the International Sale of Goods, The Hague,
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tute an acceptance, it was a counter-offer which would normally
be accepted, if at all, by the buyer-offeror's acceptance of or
payment for the goods.

13. At the 1'964 Hague Conference the words "according
to the conditions of the offer" were deleted. lIowever, neither
the records of the Conference nor the text as it was adopted
makes it clear whether the deletion was intended to or had the
effect of making the despatch of non-conforming goods an act
of acceptance or whether there is still an implicit requirement
that the goods be conforming.

14. The proposed text of article 6 (2) (a) provides that a
shipment of non-conforming goods constitutes an acceptance of
the offer. The terms of the contract which is concluded by the
shipment of the non-conforming goods are those found in the
offer. Therefore, the shipment of the non-conforming goods
constitutes a breach of the contract as well as the act of forma
tion and the buyer-offeror has available any remedy contained
in the applicable law of sales. Under the draft CISG, those
remedies include damages, reduction of the price, and, if the
breach was fundamental, the right to the replacement of the
non-conforming goods or the avoidance of the contract.

15. It should, of course, be noted that a seller-offeree who
did not have available exactly what was ordered might delib
erately ship non-conforming goods in the belief that the offeror
would find them acceptable. This might happen in particular
if the seller has discontinued manufacturing the specific cata
logue item ordered and replaced it with a new catalogue item.
In such a case, where the seller notifies the buyer-offeror that
non-conforming goods are shipped only for his accommodation,
the proposed article 6 (2) (a) provides that the shipment con
stitutes a counter-offer.

Acceptance by silence

16. Article 2 (2) states that "a term of the offer stipulating
that silence shall amount to acceptance is invalid". However,
that provision does not state that under no situations might the
silence of the offeree constitute an acceptance. Proposed article
6 (2) (tf) describes circumstances in which the silence of the
offeree would constitute acceptance of the offer.

17. The general rule of proposed article 6 (2) (tf) is
that the offer is accepted if the offeree remains silent where,
because of the circumstances of the case, the practices the
parties have established between themselves or usage, it is
reasonable that the offeree should notify the offeror if he does
not intend to accept. For example, if the offeree were to reply
to an offer that he no longer carried the specific item ordered
but that he would ship the item carried as a replacement unless
he heard to the contrary within 10 days, normal business prac
tice would lead the original offeror to reply if he did not wish
the replacement item. In such a case the silence of the original
offeror would constitute an acceptance of the counter-offer.

Notification of the acceptance

18. ULF has no requirement that the offeree notify the
offeror that he has shipped the goods, paid the price or per
formed any other act which constitutes an acceptance. As a
result it is at least possible that the offeror might be bound for
a considerable period of time to a contract when, from the
silence of the offeree, he legitimately believed the offer to have
lapsed.

19. As a practical matter, this situation is unlikely to happen

2-25 April 1964, Records and Documents of the Conference,
Vol. I, p. 221.) These words were deleted on the suggestion of
the representative of the International Chamber of Commerce
with the concurrence of the representative of the United States
(vo}. I, p. 221). However, the United States representative had
earlier said that despatch of non-conforming goods was ac
ceptance and enabled the injured party to resort to his remedies
under UUS (vo}. I, p. 213). But it is doubtful whether all the
other delegates who supported the deletion of this phrase
shared the view of the United States representative that des
patch of non-conforming goods constitutes acceptance (vo}. I,
pp. 213-214; vo!. 11, pp. 478-480).

often. If a buyer-offeree accepts by paying the price the seller
offeror will most likely know of that event promptly.' If a seller
offeree accepts the o~er by shipping the goods by air, truck, or
other means of rapId transport, the goods will often arrive
within the period of time in which the buyer-offeror would
have anticipated a reply. In such cases the act of acceptance
naturally brings notice of the acceptance to the offeror.

20. The difficulty arises only if the act of acceptance is such
that it does not by itself bring notice of the acceptance to the
offeror in a reasonable period of time. Such acts might include
the shipment of goods by sea or the commencement of manu
facturing the goods. In such cases it would be normal business
practice to send some documentation to the offeror indicating
the actions taken or contemplated by the offeree. If the docu
mentation arrived prior to the performance of the act in ques
tion, the documentation would serve as the declaration of accept
ance. If it arrived after the performance of the act in question
it would serve as the notice of the acceptance. '

21. Proposed article 6 (3) takes the position that failure to
follow this normal business practice does not vitiate the effec
tiveness of the acceptance, but that the offeree must reimburse
the offeror any damages caused by the failure to notify the
offeror.

Conclusion of the contract

22. As ULF was finally adopted, it specified by the com
bination of articles 6 (I) and 12 (1) that acceptance by corre
spondence took place at the moment the declaration arrived
at the address of the offeror. Presumably, the contract was con
cluded at that moment. However, such a result had to be drawn
either as a natural consequence of the provisions of ULF or by
the application of national law. It was not stated specifically in
the text of ULF itself.

23. Proposed article 6 (4) (a) of the current text states that
the contract is concluded at the moment the offer is accepted.
This provision covers all forms of acceptances and not merely
acceptances by correspondence.

24. It might be noted that the proposed article 6 (4) (a) is
drafted, as are all texts in respect of offer and acceptance, on
the assumption that there is a specific communication which
can be recognized as an offer and a reply which can be recog
nized as an acceptance. In the vast majority of the cases this
assumption is in accord with the facts. However, in a certain
number of cases the parties may engage in an extensive corre
spondence in which various elements of the eventual contract
are settled. If a controversy later develops, it may be difficult to
isolate any single communication which can be said to be the
offer and a reply which can be said to be the acceptance.
Nevertheless, it may be clear that the parties have at some stage
of their correspondence come to such agreement that a con
tract should be held to have been concluded even though the
moment that it was concluded is undetermined.

25. Proposed article 6 (4) (b) formulates such a rule. It
should be read in conjunction with article 4 on the definition
of an offer and article 7 on acceptances which have additional
or different terms. -

ARTICLE 7

Text of ULF

(1) An acceptance containing additions, limitations or other
modifications shall be a rejection of the offer and shall consti
tute a counter-offer.

(2) However, a reply to an offer which purports to be an
acceptance but which contains additional or different terms
which do not materially alter the terms of the offer shall con
stitute an acceptance unless the offeror promptly objects to the
discrepancy; if he does not so object, the terms of the contract
shall be the terms of the offer with the modifications contained
in the acceptance.
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Proposed alternative text

(1) A reply to an offer containing additions, limitations or
other modifications is a rejection of the offer and constitutes
a counter-offer.

(2) (a) However, a reply to an offer which purports to be
an acceptance but which contains additional or different terms
which do not materially alter the terms of the offer constitutes
an acceptance unless the offeror objects to the discrepancy
without delay. If he does not so object, the terms of the con
tract are the terms of the offer with the modifications contained
in the acceptance.

(b) If the offer and a reply which purports to be an accept
ance are on printed forms and the non-printed terms of the
reply do not materially alter the terms of the offer, the reply
constitutes an acceptance of the offer even though the printed
terms of the reply materially alter the printed terms of the
offer unless the offeror objects to any discrepancy without delay.
If he does not so object the terms of the contract are the non
printed terms of the offer with the modifications in the non
printed terms contained in the acceptance plus the printed terms
on which both forms agree.

(3) If a confirmation of a prior contract of sale is sent
within a reasonable time after the conclusion of the contract,
any additional or different terms in the confirmation [which
are not printed] become part of the contract unless they mate
rially alter it, or notification of objection to them is given with
out delay after receipt of the confirmation. [Printed terms in
the confirmation form become part of the contract if they are
expressly or impliedly accepted by the other party.]

COMMENTARY

The general rule, paragraph 1

1. Article 7 (1) states the traditional rule that a purported
acceptance which adds to, limits or otherwise modifies the offer
to which it is directed is a rejection of the offer and constitutes
a counter-offer.

2. This provision reflects traditional theory that contractual
obligations arise out of expressions of mutual agreement. Ac
cordingly, an acceptance must comply exactly with the offer.
Should the purported acceptance not agree completely with the
offer, there is no acceptance but the making of a counter-offer
which requires acceptance by the other party for the formation
of the contract.

3. Although the explanation for the rule expressed in article
7 (1) appears to lie in a widely held view of the nature of a
contract, the rule also reflects the reality of the common fac
tual situation in which the offeree is in general agreement with
the terms of the offer but wishes to negotiate in regard to cer
tain aspects of it. If the intent to engage in further negotiations
is evident, it would be an unfortunate rule which would recog
nize a contract as being already in existence contrary to the
will of the parties.

4. There are, however, other common factual situations in
which the traditional rule, as expressed in article 7 (1), does
not give desirable results. Article 7 (2) and proposed article 7
(3) create exceptions to article 7 (1) in regard to several of
those situations.

Non-material alterations, paragraph 2

5. Article 7 (2) contains rules dealing with the situation
where a reply to an offer is expressed and intended as an accept
ance but contains new proposals or proposals which deviate
in minor ways from the offer. For example, an offer stating that
the offeror has 50 tractors for sale at a certain price is accepted
by a telegram which adds "ship immediately" or "ship draft
against bill of lading inspection allowed".

6. It should be noted that in most cases in which a reply
purports to be an acceptance, any additional or different terms
in the reply will not be material and, therefore. under article
7 (2) a contract will be concluded on the basis of the terms in
the offer as modified by the terms in the acceptance. If the

o.fferor ?bjects to the terms in the acceptance. further negotia
tIOns Will be necessary before a contract is concluded.

7. If the rep~y contains a material alteration. the reply
would not constitute an acceptance but would constitute a
c~unter-offer. Natur.ally, if th~ offeror then. performed by ship
pmg the goods, paymg the pnce or otherwIse commencing per
formance, the offeror would have accepted the counter-offer by
virtue of article 6 (2). Therefore. a contract would be concluded
and the terms of the contract would be those of the counter
offer.

8. It would be an unusual case in which an offeror who did
not agree with the additional or different terms would not re
spond to the reply, whether or not the additional or different
terms in the reply materially altered the terms in the offer.
The offeror was the party who originally desired the conclu
sion of a contract and it would be expected that he would
continue negotiations with the offeree looking towards the
conclusion of a contract.

9. Therefore, the question as to whether a contract was con
cluded on the basis of the reply containing additional or differ
ent terms will almost always arise in a case in which the offeror
decides, after the reply has been received but before perform
ance has begun, that he no longer wishes to be bound by
the contract. This will often be the result of a change in price
for the goods. In this class of cases article 7 (2) says that the
offeror is bound to the contract, subject only to the proviso
that the additional or different terms in the reply did riot mate
rially alter the terms of the offer.

10. However, the rule in article 7 (2) does not give the
same desirable result when both the offer and the acceptance
are on printed forms. In such a case, the employees of both
parties will rarely, if ever, read and compare the printed terms.
All that is of importance to them are the terms which have
been filled in on the forms. If those terms are identical, as they
usually are, or contain only such additions as "ship imme
diately" or ':ship draft against bill of lading inspection allowed".
everyone wIll usually act as though a contract has been con
cluded even though there are gross discrepancies between the
printed terms.

11. Proposed article 7 (2) (b) states that a contract has
been concluded if the non-printed terms, Le. the terms unique
to the individual contract, are not materially different. If a
contract has been concluded, the rule as to the terms of the
contract distinguishes between the printed terms and the non
printed terms. As to the non-printed terms, the rule is the same
as in article 7 (2), which is reproduced as proposed article 7
(2) (a), i.e. the terms of the contract are the terms of the offer
with the modifications contained in the acceptance.

12. However, the only printed terms which would become
terms of the contract are those on which both forms agree. If
one form has terms not contained in the other form or if the
two forms have inconsistent terms, those terms would not be
part of the contract. In their place the governing rule will be
that supplied by usage, any practices that the parties have estab
lished between themselves or by the applicable substantive law.

13. The formulation of proposed article 7 (2) is more de
tailed than that which is usually contained in a uniform law.
However, it was considered that the subject-matter of proposed
article 7 (2) required this degree of detail to achieve an appro
priate result.

Confirmation of the conclusion of a contract

14. Typically, after the conclusion of an oral contract or
after the conclusion of a contract by telegram or telex. one
or both of the parties will send to the other a confirmation of
the contract. The purpose of the confirmation is not only to
produce a paper record of the transaction. but also to inform
the other party of the terms of the contract as those terms were
understood by the party sending the confirmation. Proposed
article 7 (3) recognizes an obligation on the part of the party
receiving the confirmation to verify whether those terms are
consistent with his understanding of t.he contract and to object
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if they are not. If he does not object, the terms in the confirma
tion become the terms of the contract' unless it can be shown
that they constitute a material alteration of the contract.

15. If the words in brackets were adopted, the rule as
stated above would be modified so that it would accord, in
essence, with the rule in proposed article 7 (2) (b). The terms of
the contract would be the non-printed terms which did not
materially alter the contract and to which the other party did
not object plus the printed terms which were expressly accepted
by the other party or which could in some manner be found
to have been impliedly accepted by him. Such implied accept
ance might be evidenced by showing a past practice of con
tracting on those terms or by showing actions in respect of this
contract in a manner consistent with those terms. In any case,
it would be the burden of the party who had sent the form to
show that the other party had in some manner accepted the
printed terms.

ARTICLE 8

Text of ULF

(1) A declaration of acceptance of an offer shall have effect
only if it is communicated to the offeror within the time he
has fixed or, if no such time is fixed,' within a reasonable time,
due account being taken of the circumstances'of the transaction,
inclUding the rapidity of the means of communication employed
by the offeror, and usage. In the case of an oral offer, the accept
ance shall be immediate, if the circumstances do not show that
the offeree shall have time for reflection.

(2) If a time for acceptance is fixed by an offeror in a
letter or in a telegram, it shall be presumed to begin to run
from the day the letter was dated or the hour of the day the
telegram was handed in for despatch.

(3) If an acceptance consists of an act referred to in para
graph 2 of article 6, the act shall have effect only if it is done
within the period laid down in paragraph 1 of the present
article.

Proposed alternative text

(1) Subject to article 9, an offer is accepted only if the
declaration of acceptance is communicated to the offeror or
any act referred to in article 6 (2) is performed within the time
the offeror has fixed or, if no time is fixed, within a reasonable
time, due account being taken of the circumstances of the trans
action, including the rapidity of the means of communication
employed by the offeror. In the case of an oral offer, the accept
ance must be immediate unless the circumstances show that
the offeree is to have time for reflection.

(2) A period of time for acceptance fixed by an offeror in
a telegram or a letter begins to run from the hour of the day
the telegram is handed in for despatch or from the date shown
on the letter or, if no such date is shown, from the date shown
on the envelope. A period of time for acceptance fixed by an
offeror in a telephone conversation, telex communication or
other means of instantaneous communication, begins to run from
the hour of the day that the offer is communicated to the
offeree.

(3) If the last day of such period is an official holiday or
a non-business day at the residence or place of business of the
offeror, the period is extended until the first business day which
follows. Official holidays or non-business days occurring during
the running of the period of time are included in calculating
the period.

COMMENTARY

Time for acceptance, paragraphs 1 and 3

1. Article 8 (1) states the traditional rule that an offer
can be accepted only if the offeree acts within the time fixed
by the offeror or, if no such time is fixed, within a reasonable
time. However, since this rule is affected by article 9, a specific
reference to article 9 has been added in the proposed article
8 (1).

2. The provision in article 8 (1), that in the case of an oral
offer, the acceptance must be immediate, serves in practice as
a rebuttable presumption as to the duration of a reasonable
period of time. Article 8 (1) goes on to state that the presump
tion is rebutted if the circumstances show that the offeree is
to have time for reflection.

3~ Article 8 (1) specifies that in measuring what is a reason
able time, due account must be "taken of the circumstances of
the transaction, including the rapidity of the means of com
munication employed by the offeror and usage". It should be
noted that all of the text following the word "including" is by
way of example of what is meant by the circumstances of the
transaction. Other elements also may be taken into considera
tion, such as prior negotiations or the practices which the parties
have established between themselves. In proposed article 8 (1)
the words "and usage" have been deleted. It would also be
possible to place the full stop after the word "transaction" or
even after the words "reasonable time".

4. Article 8 (3) provides that the same rule as stated in
article 8 (1) applies to an acceptance by an act referred to in
article 6 (2). The proposed alternative text achieves the same
result by incorporating article 8 (3) in the proposed article 8 (1).

Commencement of period of time to accept, paragraph 2

5. Article 8 (2) provides a mechanism for the calculation of
the commencement of the period of time during which an offer
can be accepted.

6. In the case of a letter, the time runs from "the day the
letter was dated". It is not clear whether this means from the
date shown on the letter or the date shown on the postmark. Pro
posed article 8 (2) provides that the time runs "from the date
shown on the letter" unless no such date is shown, in which
case it runs "from the date shown on the envelope". This order
of preference is suggested for two reasons: first, the offeree may
discard the envelope but he will have available the letter as
the basis for calculating the end of the period during which the
offer can be accepted and second, the offeror will have a copy
of the letter with its date but will generally have no record of
the date on the envelope. Therefore, if the date on the envelope
controls, the offeror cannot know when the period terminates
during which the offer can be accepted.

7. In the case of a telegram, the period begins to run from
the hour of the day "the telegram is handed in for despatch".
Such a rule works best if the telegram shows the time it is
handed in for despatch or telephoned in for despatch in those
countries where this is possible. If this is not a universal prac
tice, a different time at which the period begins to run may be
desirable.

End of the period for acceptance

8. Proposed article 8 (3) is based on article 2 (2) of the
UNCITRAL Arbitration Rules.

ARTICLE 9

Text of ULF

(1) If the acceptance is late, the offeror may nevertheless
consider it to have arrived in due time on condition that he
promptly so informs the acceptor orally or by despatch ot a
notice.

(2) If however the acceptance is communicated late, it shall
be considered to have been communicated in due time, if the
letter or document which contains the acceptance shows that it
has been sent in such circumstances that if its transmission had
been normal it would have been communicated in due time;
this provision shall not however apply if the offeror has promptly
informed the acceptor orally or by despatch of a notice that
he considers his offer as having lapsed.

Proposed alternative text

If a reply to an offer which purports to be an acceptance or
any act· referred to in article 6 (2) is communicated or per
formed late but the reply or the performance was made in good
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faith, the offer is deemed to be accepted in due time unless with
out delay after the offeror learns of the acceptance he informs
the offeree that the offer had lapsed. .

COMMENTARY

1. Article 9 deals with acceptances that arrive after the
expiration of the time for acceptance.

Power of offeror to consider acceptance as having arrived in
due time, paragraph 1

2. If the acceptance is late, the offer has lapsed and no
~ont~act is formed by the arrival of the acceptance. However,
It wIll often be the case that the offeror will still be interested
in entering into a contract on the terms qf his original offer. It
appears that all legal systems are in agreement that this is pos
sible; they differ only on the theory and to some degree on how
this result may be achieved.

3. Some legal systems consider a late acceptance as a
counter-offer. Considering a late acceptance as a counter-offer
means that the original offeror must accept the counter-offer
by one of the means by which any offer can be accepted and
until he· does so, no contract has been concluded.

4. . Articl.e 9 (1) takes a different approach. The late accept
ance IS considered to be a potentially effective acceptance. How
ever, for it to become fully effective, the offeror must validate
it by informing the offeree promptly that he considers it to have
arrived in due time even though it was late.

5. It should be noted that both the system of article 9 (l)
and a system which considers the late acceptance to be a
counter-offer require an affirmative action by the original offeror
for the contract to come into existence. If no communication
is sent to the offeree, no contract exists. Except to the extent
that article 9 (2) applies, this is true even if both the offeror
and the offeree believe a contract exists.

Acceptances which are late because of a delay in transmis
sion, paragraph 2

6. Since the acceptance is effective only when it has arrived,
it would be expected that the risks of lost or delayed trans
mission would be on the acceptor. However, article 9 (2) pro
vides that "if the letter or document which contains the accept
ance shows that it has been sent in such circumstances that if
its transmission had been normal it would have been communi
cated in due time", the acceptance which arrives late is con
sidered to have arrived in due time. This shifts the risk of
delayed transmission to the offeror but the risk of a lost trans
mission remains on the acceptor.

7. Article 9 (2) goes on to state that this provision does not
apply if the offeror has promptly informed the offeror that he
considers the offer as having lapsed.

8. It should be noted that the combination of the rules in
articles 9 (1) and 9 (2) requires the offeror to notify the offeree
whether or not he considers the late acceptance as having ar
rived in due time unless either (i) the offeror wishes the contract
to come into effect and it is clear that the acceptance was sent
in such circumstances that if its transmission had been normal
it would have arrived in due time or (H) the offeror does not
wish the contract to come into effect and it is clear that the
acceptance was not sent in such circumstances that if its trans
mission had been normal it would have arrived in due time.
To the extent that the offeror is uncertain whether under normal
circumstances the acceptance would have arrived in time by
the means of communication chosen, he must send a notice. of
his decision in order to be sure of his rights.

9. The proposed article 9 adopts the principle of article 9 (2)
and applies it to all late acceptances. In a commercial context
it would normally be the case that the reply by the offeree which
purports to 'be an acceptance was sent in good faith, whether
or not a close analysis of the time it normally takes for a com
munication to go from the offeree to the offeror would show
that the acceptance should have arrived in time. Therefore, the
proposed article 9 would make it a general requirement for the

offeror to inform the acceptor if he intends to treat a late accept
ance as not having arrived in due time. However, if it is found
that the offeree did not act in good faith, an· offeror who failed
to reply to the purported acceptance would not be held to have
concluded a contract by reason of that failure.

ARTICLE 10

Text of ULF

An acceptance cannot be revoked except by a revocation
which is communicated to the offeror before or at the same
time as the acceptance.

Proposed alternative text

An acceptance cannot be revoked except by a declaration
which is communicated to the offeror before or at the same
time the declaration of acceptance is communicated to the
offeror or, in the case of an acceptance by an act referred to in
article (6) (2), before or at the same time as the offeror is
informed of the acceptance.

COMMENTARY

1. In the case of an acceptance by correspondence article
10 provides that the' declaration of revocation of the acdeptance
must be communicated to the offeror before or at the same
time as the acceptance is communicated to the offeror. How
ever, article 10 gives no rule in case of an acceptance by means
of an act referred to in article 6 (2).

2. The proposed alternative text provides that in the case of
an acceptance by means of an act referred to in article 6 (2)
the revocation of the acceptance must be communicated to th~
offeror before or at the same time as the offeror is informed of
the act which constitutes acceptance. In this proposed text the
emphasis is placed on the knowledge of the offeror at the time
he learns of the revocation rather than on the question as to
whether a contract has been concluded.

ARTICLE 11

Text of ULF

The formation of the contract is not affected by the death
of one of the parties or by his becoming incapable of contract
ing before acceptance unless the contrary results from the in
tention of the parties, usage or the nature of the transaction.

Proposed alternative text 1

(1) (Same as article 11 of ULF.)
(2) If bankruptcy or similar proceedings are opened in re

spect of either party after the making of the offer, a revocable
offer cannot be accepted. However, an irrevocable offer can
be accepted during the period the offer is irrevocable.

Proposed alternative text 2

If either party dies or becomes physically or mentally in
capable of contracting or if bankruptcy or similar proceedings
are opened in respect of either party after the making of the
offer, a revocable offer cannot be accepted. However, an irrev
ocable offer can be accepted during the period the offer is
irrevocable.

COMMENTARY

1. Article 11 is limited to a statement that the formation of
the contract is not affected by the death or physical or mental
incapacity of a party.

2. Article 11 (2) of proposed alternative text 1 provides that
a revocable offer cannot be accepted after the opening of bank
ruptcy or similar proceedings, but that such an event does not
affect an irrevocable offer. This approach treats the irrevocable
offer as a form of property or vested right, a position which
appears to be generally adopted in most legal systems.

3. Proposed alternative text 2 provides a unitary rule for
the death or physical or mental incapacity of a party and for
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his bankruptcy. The rule is modelled on article 11 (2) of al
ternative 1. Therefore, the death or' physical or mental in
capacity of either party occurring after the making of a
revocable offer as well as the c~ning of bankruptcy or similar
proceedings would preclude the acceptance of the offer. How
ever, none of these events would preclude the acceptance of an
irrevocable offer.

PROPOSED ARTICLE IIA

Alternative 1

(1) A revocable offer may be assigned by the offeree unless
within a reasonable time after the offeror learns of the assign
ment he notifies either the offeree or the assignee that he objects
to it.

(2) An irrevocable offer may be assigned by the offeree to
the extent that, if the contract was concluded, his rights and
obligations under the contract could be assigned under the
applicable law.

(3) The contract concluded by acceptance of the offer by
the assignee arises only between the offeror and the assignee.
However, the offeree is responsible for any failure to perform by
the assignee if within a reasonable time after the offeror learns
of the assignment he informs the offeree of his intention to hold
him so responsible.

Alternative 2

(1) An offer may be assigned by the offeree unless within
a reasonable time after the offeror learns of the assignment
he notifies either the offeree or the assignee that he objects to it.

(2) The contract concluded by acceptance of the offer by
the assignee arises only between the offeror and the assignee.
However, the offeree is responsible for any failure to perform
by the assignee if within a reasonable time after the offeror
learns of the assignment he informs the offeree of his intention
to hold him so responsible.

Alternative 3

(1) An offer may be assigned by either the offeror or the
offeree unless within a reasonable time after the other party
learns of the assignment that party notifies the assignor or the
assignee that he objects to it.

(2) The contract concluded by acceptance of the offer
arises only between the offeror and the assignee of the offeree
or between the offeree and the assignee of the offeror, as the
case may be. However, the assignor is responsible for any fail
ure to perform by the assignee if within a reasonable time after
the other party learns of the assignment he informs the assignor
of his intention to hold him so responsible.

COMMENTARY

1. Classical theory prohibits the assignment of an offer,
although many legal systems allow the assignment of irrevo
cable offers. To allow the assignment of an offer would permit
the assignee to conclude a contract with the offeror even though
the offer was not made to him. Nevertheless, in practice it is
occasionally important that an assignment of an offer be al
lowed. One such case arises when the offeree is reorganized and
a successor company accepts the offer. It is normally to the
advantage of both parties that the contract is concluded by
the acceptance of the offer by the assignee. The extent to which
an offer can be assigned should also be considered in the light
of the extent to which either party could assign his rights or
delegate his duties under the contract once it was concluded.

2. Alternatives 1 and 2 provide for assignment of the offer
only by the offeree. Alternative 3 allows the offeror also to
assign, a provision which wo~ld be primarily applicable to an
offeror who has been reorgamzed after the offer was made.

3. Alternative 1 distinguishes between revocable and irrev
ocable offers. A revocable offer can be assigned by the offeree
unless the offeror objects. An irrevocable offer can be assigned
by the offeree without the consent of the offeror to the extent

that, if the contract was concluded, the offeree's rights and ob
ligations could be assigned under the applicable law. Although
it is undesirable to refer to national law in order to determine
the extent of the right to assign the offer, some limitation must
be introduced, The limitation proposed has the merit of already
existing. If the Working Group accepts the principle of alter
native 1, it might consider whether the limitation of the right
to assign an irrevocable offer should be specifically established
by article lIA (2) rather than leaving the matter to be de
termined by national law.

4. Alternative 2 makes no distinction between revocable
and irrevocable offers. The offeree may assign the offer subject
to the offeror's right to object.

5. Alternative 3 follows the pattern of alternative 2 except
that the offer can be assigned by either the offeror or the offeree,
subject to the other party's right to object. Of course, it would
be possible to model a fourth alternative on alternative 1.

6. The last paragraph in all three alternatives specifies the
parties to the contract which results if the offer which has been
assigned is accepted. In all three alternatives the assignor,
whether he be offeror or offeree, is not a party to the contract.
However, he may be held responsible for the failure of the
assignee to perform if the other party takes the necessary steps
to assure himself of this guarantee.

ARTICLE 12

Text of ULF

1. For the purposes of the present Law, the expression "to
be communicated" means to be delivered at the address of the
person to whom the communication is directed.

2. Communications provided for by the present Law shall
be made by the means usual in the circumstances.

Proposed alternative text

For the purposes of this Convention an offer, declaration of
acceptance or any other notice is "communicated" when it is
told orally to the party concerned or when it is physically
delivered to the addressee or when it is [physically, mechanically
or electronically] delivered to his place of business, mailing
address or habitual residence.

COMMENTARY

1. Article 12 (1) sets forth the principle that communica
tions are effective on receipt.

2. The proposed alternative text expands on article 12 (1)
of ULF in that provision is made for oral communications and
for the physical delivery of a communication to the addressee.
In addition, following the example of the UNCITRAL Arbitra
tion Rules, the various permissible addresses of the addressee
to which the communication may be sent are set forth.

3. The words in brackets in article 12 seek to make provi
sion not only for traditional postal and telegraphic deliveries
but also for modem means of communication such as telex
machines or computer terminals. It should be noted that these
words would be additions to the text as it is set out in the
UNCITRAL Arbitration Rules.

4. Article 12 (2) of ULF, also found in almost identical
terms in article 10 (1) of the draft CISG, which provides that
"communications provided for by the present law shall be made
by the means usual in the circumstances" was not included in
the proposed article 12 because it was in conflict with article
6 (1) that an acceptance may be communicated "by any means".

ARTICLE 13

Text of ULF
1. Usage means any practice or method of dealing, which

reasonable persons in the same situation as the parties usually
consider to be applicable to the formation of their contract.
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2. Where expressions, provisions or forms of contract com
monly used in commercial practice are employed, they shall be
interpreted accoraing to the meaning usually given to them in
the trade concerned.

Proposed alternative text

Usage means any practice or method of dealing of which the
parties knew or had reason to know and which in international
trade is widely known to and regularly observed by parties to
contracts of the type involved in the particular trade concerned.

COMMENTARY

The proposed alternative text has oeen drafted to conform
as closely as possible to the text of article 8 of the draft CISG.
In particular, this has meant the deletion of article 13 (2) of
ULF.

APPENDIX n

UNIDROIT draft of a law for the unification of certain roles
relating to validity of contracts of international sale of goods:a

critical analysis

ARTICLE 1

(1) The present law applies to contracts of sale of goods
entered into by parties whose places of business are in the terri
tories of different States, in each of the following cases:

(a) Where the contract involves the sale of goods which are
at the time of the conclusion of the contract in the course of
carriage or will be carried from the territory of one State to the
territory of another;

(b) Where the acts constituting the offer and the acceptance
have been defected in the territories of different States;

(c) Where delivery of the goods is to be made in the terri
tory of a State other than that within whose territory the acts
constituting the offer and the acceptance have been effected.

(2) Where a party to the contract does not have a place of
business, reference shall be made to his habitual residence.

(3) The application of the present law shall not depend on
the nationality of the parties.

(4) In the case of contracts by correspondence, offer and
acceptance shall be considered to have been effected in the
territory of the same State only if the letters, telegrams or other
documentary communications which contain them have been
sent and received in the territory of that State.

(5) For the purpose of determining whether the parties have
their places of business or habitual residences in "different
States", any two or more States shall not be considered to be
"different States" if a valid declaration to that effect made
under Article of the Convention dated .
relating to a Law for the unification of certain rules relating to
validity of contracts of international sale of goods is in force
in respect of them.

(6) The present Law shall not apply to contracts of sale:
(a) Of stocks, shares, investment securities, negotiable in

struments or money;
(b) Of any ship, vessel or aircraft, which is or will be sub-

ject to registration;
(c) Of electricity;
(d) By authority of law or on execution or distress.
(7) Contracts for the supply of goods to be manufactured

or produced shall be considered to be sales within the meaning

a The draft Law is hereafter referred to as LUV in the
commentaries. The English and French language versions are
the texts approved by the Governing Council of UNIDROIT
on 31 May 1972 and set out in the following bilingual pub
lication of UNIDROIT: ETUDE XVI/B, Doc.22, U.D.P.
1972. The Russian and Spanish versions have been prepared
by the United Nations Secretariat.

of the present law, unless the party who orders the goods
undertakes to supply an essential and substantial part of the
materials necessary for such manufacture of production.

(8) The present law shall apply regardless of the commer
cial or civil character of the parties or of the contracts to be
concluded.

(9) Rules of private international law shall be excluded for
the purpose of the application of the present law, subject to any
provision to the contrary in the said law.

COMMENTARY

1. This article states the general rules for determining
whether the draft law is applicable to a contract of sale of
goods.

2. If the Working Group decides to prepare a draft con
vention on validity of contracts for the international sale of
goods, presumably article 1 would be redrafted to conform to
the sphere of application of the Convention on the Interna
tional Sale of Goods (CISG).

ARTICLE 2

(1) The present .law shall not apply to the extent that the
parties have agreed, expressly or impliedly, that it is inappli
cable.

(2) However, in the case of fraud and in the case of threat,
the present law may not be excluded or departed from to the
detriment of the aggrieved party.

COMMENTARY

1. Article 2 (1) reiterates the principle of party autonomy
in respect of the international sale of goods which is also found
in article 2 (1) of the Uniform Law on the Formation of Con
tracts for the International Sale of Goods (ULF), article 3 of
the Uniform Law on the International Sale of Goods (ULIS)
and article 5 of the draft CISG. However, article 2 (2) pro
vides that the law cannot be excluded or departed from to the
detriment of the aggrieved party in the case of fraud or in the
case of threat (duress). There is no bar to the inclusion of
higher standards in respect of these matters in the contract.

2. It is submitted that article 2 gives a broader role to the
principle of party autonomy than is warranted. Most of the
rules in respect of validity of contracts are rules from which
the parties should not be able to derogate. This applies in
particular to such provisions in the LUV as the power of the
court to determine the "actual common intent" of the parties in
the case of a simulated contract,b the determination of whether
a usage is valid,c or the criteria for the determination whether
a contract can be avoided for mistake.d

3. Certain rules in respect of the validity of contracts
should be subject to the will of the parties. In such a case the
substantive rule should reflect the extent to which the parties
may affect the operation of the rule. The LUV already adopts
that principle of drafting in such provisions as article 6 (b)
which provides that a party may avoid a contract for mistake
only if, inter alia, "the mistake does not relate to a matter in
regard to which, in all the relevant circumstances, the risk of
mistake was expressly or impliedly assumed by the party
claiming avoidance".

ARTICLE 3

(1) Statements by and acts of the parties shall be inter
preted according to their actual common intent, where such an
intent can be established.

(2) If the actual common intent of the parties cannot be
established, statements by and acts of the parties shall be in-

bArticle 3 (1).
o Article 4 (3).
d Articles 6 to 9.
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terpreted according to the intent of one of the parties, where
such an intent can be established arid the other knew or ought
to have known what that intent was.

(3) If neither of the preceding paragraphs is applicable, the
statements by and the acts of the parties shaH be interpreted
according to the intent that reasonable persons would have had
in the same situation as the parties.

COMMENTARY

1. Article 3 sets out rules for the interpretation of the state
ments and acts of the parties to a contract of sale of goods to
which the uniform law applies. The rules in article 3 are supple
mented and expanded by those contained in article 4.

2. The report of the Max-Planck Institut flir ausHindisches
und internationales Privatrecht (hereafter referred to as the
Max-Planck report) states that the rules of interpretation are
necessary (i) to establish whether there is a contract in order
to ascertain whether it may be avoided for fraud, threat or
mistake, (ii) to establish which facts entitle a party to avoid a
.contract and (iii) to ascertain the importance of the mistake.-

3. Although the report goes on to state that "the import of
the rules on interpretation is limited to the present draft",!
it would appear that the text of neither article 3 nor article 4
so limits their application. Articles 3 and 4 contain rules of
interpretation to be used for aH purposes for which the contract
must be interpreted. Moreover, it would be inappropriate to
have more than one set of rules of interpretation to be applied
to a single contract. But this may occur if article 3 .is retained
as its rules differ from the more limited rules of interpretation
contained in the draft CISG.

4. The rules of interpretation set forth in article 3 are, in
general, appropriate so far as they go. However, it should be
noted that, according to article 3 (3), unless there can be de
termined the actual common intent of the parties or the actual
intent of one party which the other knew or of which he ought
to have known, the statements and acts of the parties are to be
interpreted "according to the intent that reasonable persons
would have had in the same situation". Since in most difficult
questions of interpretation there will be neither a common
intention of the parties nor an intention of one party of which
the other party knew or ought to have known, it foHows that
the test in article 3 (3) will be the primary tool of interpreta
tion used by a tribunal to resolve such questions.

S. It may be suggested that a major difficulty with article
3 (3) is that the two parties to the contract are in different
situations and consequently two "reasonable persons", one in
the situation of the buyer and the other in the situation of the
seHer, might weIl have the same disagreement over the inter
pretation of the contract as the parties themselves. While this
is also true of two parties within a given country, the problem
is accentuated in international transactions. Different ways of
doing business, different legal and economic systems and even
the possibility of two different texts of the contract (if the con
tract is in two languages and the translation is inadequate) may
render any objective interpretation of the contract impossible.
In such a situation, article 3 gives no aid to a tribunal as to how
to resolve the difficulty.

ARTICLE 4

(1) In applying the preceding Article due consideration shaH
be given to aH relevant circumstances, including any negotia
tions between the parties, any practices which they have es
tablished between themselves, any usages which reasonable
persons in the same situation as the parties usuaHy consider to
be applicable, the meaning usually given in any trade con-

e ETUDE XVI/B, Doc.22, U.D.P. 1972, pp. 21 and 23. All
page references given below in foot-notes pertain to the Eng
lish language version of the Max-Planck report reproduced in
that publication.

t P. 23.

cerned to any expressions, provisions or contractual forms
which are commonly used, and any conduct of the parties
subsequent to the conclusion of the contract.

(2) Such circumstances shaH be considered, even though
they have not been embodied in writing or in any other special
form; in particular, they may be proved by witnesses.

(3) The validity of any usage shall be governed by the
applicable law.

COMMENTARY

1. Article 4 (1) is similar to article 4 (2) of ULF. If a text
on validity of contracts were to be adopted, it should be re
drafted to conform to that adopted for the formation of con
tracts.

2. The Max-Planck report notes that a member of the
committee that prepared the draft uniform law on validity
considered that it might cause problems in some common law
jurisdictions to provide that a contract could be interpreted
by a tribunal in the light of "any conduct of the parties sub
sequent to the conclusion of the contract". However, as that
report notes, the rule in the uniform law, if adopted by a given
country, would supersede any contrary rule in municipal law.g

Furthermore, at least one common law country has adopted
a rule '.)y statute that the conduct of the parties in performing
their obligations under the contract is relevant in determining
the meaning of the contract.h

3. Article 4 (2) would seem to be a self-evident provision
since several of the sources mentioned in article 4 (1) by their
very nature would often not be in writing.

4. Article 4 (3) is a reiteration of what the law would be
without the provision. The only other alternative would be to
set forth the criteria for the validity of a usage.

5. It should be noted that under article 2 the parties ap
pear to have the power to determine their own tests for the
validity of a usage.

ARTICLE 5

There is no contract if, under the provisions of the preceding
articles, an agreement between the parties cannot be estab
lished.

COMMENTARY

1. Article 5 completes the set of three articles on interpre
tation by providing that no contract exists if no agreement
between the parties can be established from the statements and
acts of the parties as properly interpreted according to articles
3 and 4. It should be noted that the consequence which foHows
from the finding of a mistake under articles 6 to 9, fraud under
article 10 or improper threat under article 11 is the right of the
mistaken, defrauded or threatened party to avoid the contract.

2. If a provision such as that in article 5 is thought to be
desirable, it may perhaps better be placed with the provisions
on formation of the contract rather than with the provisions on
validity of contracts.

ARTICLE 6

A party may only avoid a contract for mistake if the foIlow
ing conditions are fulfilled at the time of the conclusion of the
contract:

(a) The mistake is, in accordance with the above principles
of interpretation, of such importance that the contract would
not have been concluded on the same terms if the truth had
been known; and

(b) The mistake does not relate to a matter in regard to
which, in all the relevant circumstances, the risk of mistake

gP.25.
h Sect. 2-208 (I), Uniform Commercial Code, United States.
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was expressly or impliedly assumed by the party claiming
avoidance; and

(c) The other party has made the same mistake, or has
caused the mistake, or knew or ought to have known of the
mistake and. it Was contrary to reasonable commercial stan
dards of fair dealing to leave the mistaken party in error.

COMMENTARY

1. Article 6 is the first of four articles dealing with mistake
and is the basic article in which the major policy decisions
taken by UNIDROIT in respect of mistake are to be found.

2. Article 6 presents a number of problems, some of which
may be inherent in a text on the unification of the law on
mistake.

3. The first test that a mistake must satisfy to enable avoid
ance of the contract is that it be of such importance that the
contract would not have been concluded on the same terms if
the truth had been known. A problem with this formulation is
that whenever there is a mistake, at least some of the terms
of the contract would probably have been altered in at least a
minor respect if the party that had made the mistake had been
aware of that mistake. Such a result is clearly not intended.'

4. A similar problem was faced by the Working Group in
defining the concept of ''fundamental breach" in the draft CISG.
In article 10 of ULIS a breach is regarded as fundamental
"'wherever the party in breach, knew, or ought to have known
at the time of the conclusion of the contract, that a reasonable
person in the same situation as the other party would not have
entered into the contract if he had foreseen the breach and its
effects". This definition has been changed in article 9 of the
draft CISG so that a breach is fundamental "if it results in sub
stantial detriment to the other party and the party in breach
foresaw or had reason to foresee such a result".

S. Article 6 (b) requires a determination whether the party
claiming avoidance of the contract for mistake had expressly
or impliedly assumed the risk of the mistake. While it is cer
tain1y correct that a party who has assumed the risk that a mis
take may exist should not be able to avoid the contract for that
mistake, the text gives no assistance in determining under what
circumstances it should be held that a party assumed the risk
of mistake.

6. Article 6 (c) sets forth a further requirement for the
avoidance of the contract. The party not claiming avoidance
must either (i) have made the same mistake, or (H) have caused
the mistake, or (Hi) have known or ought to have known of
the mistake and not have told the party claiming avoidance
even though it was contrary to reasonable commercial standards
of fair dealing to leave the mistaken party in error.

7. It is doubtful if a uniform body of interpretation could
be developed as to the circumstances under which one party
may be held to have caused the other party to be mistaken. It
is also doubtful whether a uniform body of interpretation could
be developed as to whether the other party should have known
of the mistake or whether reasonable commercial standards of
fair dealing would require him to notify the mistaken party of
the error.

8. Articles 6 and 14 (3) provide that the remedy available
to a mistaken party is to avoid the contract and, to the extent
permitted by the applicable law, to claim damages. In addition,
article IS recognizes that if the co-contractant of the mistaken
party declares himself willing to perform the contract as it was
understood by the mistaken party, the contract shall be con
sidered to have been concluded as the latter understood it. How
ever, if there is no acquiescence on the part of the other party,
no possibility of reforming the contract is possible.

9. It may be observed that article 14 (4) provides that if

I It should also be noted that article 10 allows a party to
avoid the contract for fraud only if the mistake caused by the
fraud was sufficiently important as to induce him to conclude
the contract.

the mistake was at least in part the fault of the mistaken party,
the other party may obtain damages from the mistaken party
who avoided the contract.

ARTICLE 7

(1) A mistake of law shall be treated in the same way as
a mistake of fact.

(2) A mistake in the expression or transmission of a state
ment of intention shall be considered as the mistake of him
from whom the statement emanated.

COMMENTARY

1. Although many legal systems do not consider a mistake
of law to have the same legal effect as a mistake of fact, it is
reasonable to do so in respect of a contract of international sale
of goods. The legal rules governing such contracts are volumi
nous and complex and at least in part will be rules of a foreign
legal system. It would be unreasonable to assume knowledge by
the parties of the existence and effect of all such laws.

2. The rule in article 7 (2) that a mistake in the expression
or transmission of a statement of intention shall be considered
as the mistake of him from whom the statement emanated
appears to place the consequences of the mistake on the party
who chose the means of communication. However, the result
is the opposite since it is only the party who is mistaken, i.e.,
the party who sends the message, who can avoid the contract
under article 6 (2). The practical consequence is that if an
offeror-seller offered to sell goods at 8 per unit but the message
was transmitted to the offeree-buyer as 7 per unit and he ac
cepted at that price, the offeror-seller could avoid the contract.
However, if the message was transmitted at 9 per unit and the
offeree-seller accepted at that price, the offeror-seller would
have no reason to avoid the contract and the offeree-buyer could
not do so.

3. There is a difficulty in determining on what occasions
the receiver of a message may have impliedly assumed the risk
of mistake as provided in article 6 (b). The Max-Planck report
suggests that this will occur in "some cases" without specifying
what those cases might be.'

ARTICLE 8

A mistake shall not be taken into consideration when it re
lates to a fact arising after the contract has been concluded.

COMMENTARY

1. Article 8 serves as a rule delimiting the scope of appli
cation of the LUV in relation to mistake. The LUV does not
apply to a mistake in respect of an event which occurs after
the conclusion of the contract. The LUV does apply to a mis
take in respect of an event which occurs before the conclusion
of the contract, unless the mistake is one which falls under
article 9 or 16.

2. The effect of articles 9 and 16 is that if the mistake goes
to the non-conformity of the goods or the rights of third parties
in the goods or if the mistake relates to the impossibility of
performing the assumed contractual obligation, LUV does not
permit avoidance of the contract. Presumably such cases would
be governed by the substantive law of sales.

ARTICLE 9

The buyer shall not be entitled to avoid the contract on the
ground of mistake if the circumstances on which he relies
afford him a remedy based on the non-conformity of the goods
with the contract or on the existence of rights of third parties
in the goods.

JP.35.
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COMMENTARY

1. Article 9 does not permit avoidance of the contract for
mistake when the buyer has a remedy based on the non-con
formity of the goods or on. .the existence of rights of third par
ties. The Max-Planck/rllport indicates that article 9 also pro
hibits avoidance of the contract in "those cases in which the
buyer might have relied on a remedy under [the draft CISG]
if, in the circumstances, those remedies had not been barred
(for example, because the lack of conformity is immaterial or
the buyer has not given prompt notice ...)".t It would seem
that this interpretation of article 9 leads to the conclusion that
the LUV is never applicable to a mistake as to the quality of
the goods or as to the rights of third parties. In all such cases
the substantive law of sales would have to apply.

2. The scope of application of article 9 would have to be
carefully defined if article 7 (2) of the draft CISG, which was
left in square brackets by the Working Group, is retained'!

ARTICLE 10

(1) A party who was induced to conclude a contract by a
mistake which was intentionally caused by the other party may
avoid the contract for fraud. The same shall apply where fraud
is imputable to a third party for whom the other party is
responsible.

(2) Where fraud is imputable to a third party for whose
acts the other contracting party is not responsible, the contract
may be avoided for fraud if the other contracting party knew
or ought to have known of the fraud.

COMMENTARY

1. Article '10 deals with avoidance of the contract for fraud.
2. According to the Max-Planck report, in contrast to a

"simple" mistake under article 6, the mistake which was fraud
ulently caused need not have been "essential" to authorize the
defrauded party to avoid the contracP' However, it may be
noted that in article 6 (a) the "simple" mistake need only be
"of such importance that the contract would not have been
concluded on the same terms if the truth had been known"
whereas under article 10 the fraudulently caused mistake must
have induced the other party to conclude the contract. It is
evident that the mistake must be more serious to induce the
conclusion of the contract than to cause it to be concluded on
different terms than it would have been if the truth had been
known.

3. It is intended that "mere puff in advertising or negotia
tions in itself does not suffice" to constitute fraud.n The text of
article 10 does not furnish the basis on which to distinguish
between those advertising claims which are "mere puff" and
those which constitute fraud.

ARTICLE 11

A party may avoid the contract when he has been led to
conclude the contract by an unjustifiable, imminent and serious
threat.

COMMENTARY

1. Article 11 does not attempt to describe what kind of
threats would be "unjustifiable". As stated in the Max-Planck
report, "in deciding when a threat is justifiable and when it is
not, due consideration must be given to the entire contractual

k pp. 37-39.
I Article 7 (2) provides that CISG does not govern the rights

and obligations which might arise between buyer and seller
because of the existence in any person of rights or claims which
relate to intellectual or industrial property or the like.

mp.39.
n Ibid.

context and to the purposes that the person .uttering the threat
thereby sought to achieve".·

2. Nevertheless, it would seem necessary to determine what
forms and what degree of pressure are acceptable in order to
determine what kinds of threats are unjustifiable. It can be ex
pected that there would be a wide range of views on the forms
and degree of pressure which are acceptable as a means of
inducing the conclusion of a contract.

3. In all legal systems a threat of physical harm is unjusti
fiable, and this is, indeed, the classical example of duress. There
is probably also agreement that it is justifiable to threaten civil
action to enforce an obligation which the claimant believes in
good faith to be due. However, there would probably be no
agreement at what point, if any, the threat of civil action or
of attachment of goods or of similar proceedings in connexion
with a civil action would become unjustified harassment. Other
typical threats which might be viewed as justifiable in some
legal systems, but as unjustifiable in others, would include a
refusal by a bailee to surrender goods on the owner's demand
unless paid a sum which is not due but which the bailee believes
in good faith to be due, and the threat to start a criminal prose
cution for the purpose of collecting a private claim.

4. Although the examples given may be peripheral prob
lems in the context of international trade, the question as to
whether a contract was concluded by reason of economic duress
has a potentially greater significance.- Many legal systems have
rejected the concept of economic duress. Nevertheless, many of
those same legal systems have reached results similar to those
which would result from an acceptance of a concept of eco
nomic duress. However, such concepts are closely linked to the
particular notions of public policy that prevail in each individual
legal system. It is thus difficult to anticipate agreement on the
nature of the economic threats that would be considered to be
"unjustifiable" under article 11.

ARTICLE 12

(1) Avoidance of a contract must be by express notice to
the other party.

(2) In the case of mistake or fraud, the notice must be given
promptly, with due regard to the circumstances, after the party
relying on it knew of it.

(3) In the case of threat, the notice must be given promptly,
with due regard to the circumstances, after the threat has
ceased.

COMMENTARY

1. The requirement that a contract can be avoided only by
express notice to the other party is in accord with article 10 (2)
of the draft CISG. The requirement that the notice be given
within a restricted time-limit is in accord with articles 30 (2)
and 4S (2) of the draft CISG, but the exact wording of the
time-limit is somewhat different.

2. It might be remarked that a remedy system which seeks
to provide relief in the case of fraud should not require as an
absolute prerequisite to that relief that avoidance must be by
express notice which is received by the other party for, on occa
sion, a fraudulent party may be difficult to locate.

o P. 41.
p It is doubtful whether the drafters of article 11 intended

that economic duress be included. The Max-Planck report
points out that a provision was discussed by the UNIDROIT
committee which prepared the draft LUV which would have
permitted "the avoidance of a contract if there is an obvious in
equality between the contractual performances required of the
parties and if one party has been led to enter into the contract
by an abusive exploitation of his personal or economic situa
tion" (pp. 17-19). The majority of the committee rejected this
rule because of the uncertainty it would introduce into inter
national trade since uniformity in its application would be un
likely.
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ARTICLE 13

(1) In case of mistake, any nqtice of avoidance shall only
be effective if it reaches the other party promptly.

(2) In any event, the notice shall only be effective if it
reaches the other party within two years after the conclusion of
the contract in the case of mistake or within five years after
the conclusion of the contract in the other cases.

COMMENTARY

1. Article 13 adopts a reception theory in respect of notices
in contrast with article 10 (3) of the draft ClSG which gives
effect to a notice which has been sent by appropriate means
within the required time even if that notice fails to arrive or
fails to arrive within the required time or even if the contents
of the notice have been inaccurately transmitted.

2. The point of time at which the period of five years com
mences during which, at a maximum, the notice of avoidance
must be received by the other party in case of fraud differs from
the point of time at which the four year period of limitation
begins under the Convention on the Limitation Period in the
International Sale of Goods. Article 10 (3) of that Convention
recognizes the special character of fraud by providing that a
claim based on fraud accrues on the date on· which the fraud
was or reasonably could have been discovered. However article
13 (2) of LUV provides that a notice of avoidance of the con
tract for fraud must be given within five years from the
conclusion of the contract.

ARTICLE 14

(1) Notice of avoidance shall take effect retroactively, sub
ject to any rights of third parties.

(2) The parties may recover whatever they have supplied
or paid in accordance with the provisions of the applicable law.

(3) Where a party avoids a contract for mistake, fraud or
threat, he may claim damages according to the applicable law.

(4) If the mistake was at least in part the fault of the mis
taken party, the other party may obtain damages from the party
who has avoided the contract. In determining damages, the
court shall give due consideration to all relevant circumstances,
including the conduct of each party leading to the mistake.

COMMENTARY

1. Article 14 deals with the effects of avoidance. It reaches
results which are similar to, but slightly different from, those
reached under articles 51 to 54 of the draft CISG.

2. Article 14 (1) provides that the avoidance of the contract
is retroactive, Le. that the contract is regarded as never having
existed. The natural consequences of this rule would seem to
be that there should be mutual restitution of any goods or
money handed over to the other party. Article 51 (2) of the
draft CISG specifically provides such a requirement in respect
of an avoidance of a contract under that text. However, article
14 (2) of LUV provides for restitution only "in accordance with
the provisions of the applicable law".

3. Article 14 (1) notes that even though a contract which
is avoided is treated as though it never existed, the rights of
third parties may not be affected. Although there is no provi
sion exactly comparable in the draft CISG, article 52 (2) (c) of
the draft CISG recognizes that a buyer may not be able to
make restitution of goods delivered to him because they have
been sold in the normal course of business, thereby recognizing
the right of the third-party purchaser to retain them.

4. The Max-Planck report points out that avoidance nulli
fies the entire contract. However, the report also takes the view
that in the case of a complex contract having several objects
or parties, only some of which are effected by the mistake, fraud
or threat, the contract "may be considered severable so that
avoidance of one contract need not affect the other".q Although

q P. 45.

such a result is reasonable and can be attained in similar cir
cumstances under the draft CISG,' it does not follow from the
text of the LUV.

5. ~rticle 14 (3) recognizes that the grounds which justify
~he ~voldanc~ of a contract for mistake, fraud or threat may also
Just.lfy a. claim for damages. However, article 14 (3) does not
dec.lde either the circumstances under which damages may be
claImed or the amount of such damages but refers both matters
to the applicable law.

6. Since LUV allows a party to avoid the contract for mis
take even though the mistake was at least in part his own fault
article 1~ (4) provides that in such a circumstance the party wh~
has aVOided the contract may be obligated to pay damages to
the other party. The amount of the damages is to be deter
mined by considering all the circumstances, "including the con
duct of each party leading to the mistake". Therefore, the
amount of damages is to be determined not only by the amount
of loss suffered, but by the comparative fault of the parties.

ARTICLE 15

(1) If the co-contractant of the mistaken party declares him
self w~ling to perform the contract as it was understood by
the mistaken party, the contract shall be considered to have
been concluded as the latter understood it. He must make such
a declaration promptly after having been informed of the man
ner in which the mistaken party had understood the contract.

(2) If such a declaration is made, the mistaken party
shall thereupon lose his right to avoid the contract and any
other remedy. Any declaration already made by him with a
view to avoiding the contract on the ground of mistake shall
be ineffective.

COMMENTARY

1. Article 15 applies only in cases of mistake and not to
cases of fraud or threat. It allows the co-contractant of the
mistaken party to preserve the contract by agreeing to perform
the contract as it was understood by the mistaken party. This
not only allows a reformation of the contract but also precludes
the mistaken party from using the mistake as a spurious means
of avoiding the contract.

2. It may be noted that in fact the mistaken party has a
similar option, Le. he can agree to perform the Contract as it
was concluded and not exercise his right to avoid the contract.
However, the mistaken party has no right to have the contract
reformed to that which it would have been had there been no
mistake.

3. Article 15 (2) provides that if a declaration is made
under article 15 (1), the mistaken party not only loses his
right to avoid the contract but also loses any other remedy he
may have. In addition, any declaration of avoidance by the
mistaken party is ineffective.

4. This drastic provision not only precludes avoidance of
the contract but also takes away from the mistaken party any
right to damages that he may have had under national law. It
should be noted that this result is achieved even in those cases
in which the mistaken party is left with a loss which is not
eliminated by his co-contractant's declaration that he is willing
to abide by the contract as it was understood by the mistaken
party.

ARTICLE 16

(1) The fact that the performance of the assumed obligation
was impossible at the time of the conclusion of the contract
shall not affect the validity of the contract, nor shall it permit
its avoidance for mistake.

-(2) The same rule shall apply in the case of a sale of goods
that do not belong to the seller.

r Articles 32 and 48 (1).
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COMMENTARY

I. Article 16 serves to delimit the ~cope of LUV and does
not serve as a substantive provision. As a result of 'article 16

01 the consequences arising out of the non-performance of an
obligation which was impossible at the time of the conclusion
of the contract or the sale of goods that do Bot belong to the
seller is to be governed by the substantive law of sales and not
by the LUV.

2. The Max-Planck report points out that, "foliowing judi
cial practice and advanced modern doctrines":

"There appears to be no reason to make the validity of
the contract depend upon the accidental fact that the ob
ject sold has perished before or after the conclusion of the
contract. The impossibility of delivery of the perished goods
should leave the door open to determine the rights and
obligations of the parties according to the flexible rules on
non-performance."·

s P. 49.

3. The approach taken by article 16 assumes that the doc
trines of non-performance in the applicable substantive law of
sales would apply to an impossibility of performance existing
at the time of the conclusion of the contract. However, the
Max-Planck report notes that "most legal systems declare a con
tract of sale to be void if the specific object sold had already
perished at the time of the conclusion of the contract".' Simi
larly article 50 of the draft CISG proceeds on the basis that the
impediment to performance which exempts the non-performing
party from liability in damages for his non-performance must
have occurred after the conclusion of the contract." Therefore
the adoption of article 16 in its current form would leave ~
gap in the law in many countries between the LUV and the
substantive law of sales.

t Ibid.
u A/CN.9/116, annex 11, para. 3 of commentary on article

50 (Yearbook ... , 1976, part two, I, 3).
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Introduction

1. At its second session (3-31 March 1969) the
United Nations Commission on International Trade Law
established a Working Group on the International Sale
of Goods to ascertain, inter alia, which modifications of
the text of the Uniform Law on the International Sale

* 22 March 1977.

of Goods (ULIS), annexed to the 1964 Hague Con
vention, might render such text capable of wider accep
tance by countries of different legal, social and economic
systems and to elaborate, if necessary, a new text reflect
ing such modifications.1

1 Official Records of the General Assembly, Twenty-fourth
session, Supplement No. 18 (AI1618), para. 38, subpara. 3 (a) of
the resolution contained therein (Yearbook ... , 1968-1970, part
two, 11, A).
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2. This Working Group completed its mandate. at
its seventh session (5-16 January 1976) by approVIng
the text of a draft Convention entitled "Draft Conven
tion on the International Sale of Goods".2

3. In accordance with a decision of the Commission
taken at its eighth session (1-17 April 1975), the text
of this draft Convention,3 accompanied by a commen
tary/ has been sent to Governments and interested inter
national organizations for their comments.

4. All comments received by the Secretariat as at 22
March 1977 are reproduced herein.

5. An analysis of these comments prepared by the
Secretariat is contained in document A/CN.9/126.*

I. Comments by Governments

AUSTRALIA

[Original: English]

PRELIMINARY

1. The Working Group has succeeded in producing
a draft which may well result in a convention capable
of achieving much wider acceptance than the 1964 ~on

vention relating to a Uniform Law on the InternatIonal
Sale of Goods.

2. In accordance with the request of the Secretary
General these comments on the draft convention are
restricted to fundamental issues arising under the draft
convention.

CONFORMITY WITH THE CONVENTION ON THE
LIMITATION PERIOD IN THE

INTERNATIONAL SALE OF GOODS

3. The approach of the Working Group t? the ques
tion of conformity with the 1974 ConventIon on t~e

Limitation Period in the International Sale of Goods IS
supported. Whilst it is generally desirable 0at the draft
convention conform to the 1974 ConventIOn, the pro
visions of that Convention should not be emulated at
the cost of including in the present draft a provision
that is less than appropriate in the circumstances.

OBSERVATIONS ON PARTICULAR ARTICLES

Application. Article 5

4. Careful consideration needs to be given to the
question whether the application of the conven!ion to an
international sale of goods should be automatIc, except
to the extent that the parties to the international sale
otherwise provide, or whether it should apply only when
the parties agree that it apply.

5. States which view the convention quite favourably
as a whole may nevertheless have reserv~tio~s ~oncem

ing particular issues, having regard to their eXistIng com
mercial practices. They could be reluctant to. acced7 t.o
the convention if its application is automatIc. If It IS
the case that a significant number of States would find

'" Reproduced in this volume, Section E, below.
2 A/CN.9/116, anneX I (Yearbook .. " 1976, part two, I, 2).
3 Ibid.
• A/CN.9/116, annex 11 (Yearbook ... , 1976, part two, 1,3).

themselves in this situation it may be necessary to pro
vide, in order that the convention receive widespread
acceptance, that the convention would apply only if
adopted by the parties.

Industrial property claims. Article 7

6. The exclusion from the operation of the conven
tion of any claims that might arise between the buyer
and the seller because of the existence in any person of
industrial and intellectual property rights significantly
diminishes the scope and value of the convention. Where
the relationship between the buyer and the seller is
otherwise governed by the convention, it is undesirable
to leave so substantial an issue to domestic law.

Knowledge

7. Many different expressions dealing with knowl
edge and constructive knowledge are use? in the draft.
H is not clear whether some of these are Intended to be
synonymous or whether they are intended to indicate
subtle gradations in states of awareness. In either case,
uncertainty and inconsistency of interpretation would
appear to be likely consequences of the use of so many
different terms.

8. It would be desirable to indicate, preferably by a
definition, the standard by reference to which particular
states of mind are to be imputed.

Impossibility of performance. Article 50

9. It is considered that the draft convention does not
deal satisfactorily with the problems of non-performance
due to causes other than fault on the part of the non
performing party. Subject only to a bar in respect of
liability for damages the convention treats such non
performance in the same manner as non-performance
due to fault, and misperformance (~.g. with regard to ~he

application of the rules as to. aV~Idance and .reduc.tIon
in price). It is thought that qUIte dIfferent conSideratIons
should apply in the adjustment of righ~s b~t\~een the
parties to a contract perf0rma~ce of whic:h IS Impe?ed
by circumstances for WhICh neIther party IS responSible
from those which should govern their rights where one
of the parties has by his own fault been responsible for
non-performance or misperformance and so has caused
loss to the other party.

10. In particular the present provisions are con
sidered to be inadequate where there is a ~emporary

impediment to performance. The draft conventIOn should
take account of the fact that after there has been a tem
porary impediment to performance, the performance
that would then be required of the party in order to
carry out his own obligations under the contract may
well be radically different from the performance con
templated when the contract was entered into.

Damages. Articles 55, 56 and 57

11. The general principles set out in article 55 for
establishing the quantum of damages appear to be re.a
sonable. However, articles 56 and 57 are less satIS
factory, in that, as presently dr.afted, they are appar~ntly
intended as alternatives to artIcle 55, rather than illus
trations of the operation of article 55 in particular cir-
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cumstances. If the function of dam~ges is to be compen
satory, it seems incongruous that three different formulae
are provided for the calculation of damages, with the
claimant being entitled to select the formula most favour
able to him in the particular case..

AUSTRIA

[Original: English]

GENERAL OBSERVATION

1. Austria welcomes in principle the draft Conven
tion on the International Sale of Goods prepared by the
Working Group on the International Sale of Goods in
the frame of UNCITRAL and is of the opinion that this
draft is by and large better and more appropriate than
the 1964 ULIS.

OBSERVATIONS ON PARTICULAR ARTICLES

Article 9

2. It would be preferable to return to the version
contained in article 10 ULIS 1964. The expression "de
meme qualite" in the French version, which' is by the
way not contained in the English version and which is
on the one hand ambiguous, on the other hand super
fluous, should be dropped.

3. If the new version should be maintained, it should
be clarified, at which moment the party in breach of
the contract must have foreseen the result or must have
had reason to foresee it in order to fulfil this condition
for the breach being fundamental.

Articles 21 and 29

4. In article 21 (last sentence) it is expressly said
that the buyer retains any right to claim damages as
provided in article 55. Article 29 (para. 1) does not
contain such a disposition. As there is no reason to
distinguish between these two articles in this respect, the
said disposition should either be contained in both articles
or - it is not necessary to mention it expressly - in
none of them.

Articles 48 and 49

5. The order of these two articles should be changed
for systematic reasons.

Article 50

6. It would be preferable to return in paragraph 1
to the version contained in article 74, paragraph 1 ULIS
1964 in order to avoid the notion "fault" which could
lead to a confusion with the terms of "fault" under
national laws. As in article 9, the expression "de meme
qualite" of the French version which again has no coun
terpart in the English one should be dropped.

7. The whole version could, however, be shortened
as follows:

"(1) If a party has not performed one of his
obligations, he is not liable in damages for such non
performance if he proves that it was due to an

impediment which he could not reasonably have been
expected to take into account or to avoid or to
overcome."
8. On the other hand it is proposed to add to the

dispositions about the effects of avoidance (before article
51) an article in which the obligation to pay damages
is slated fundamentally, in a similar way as the "exemp
tion" in article 50.

Article 54

9. According to paragraph 2 the buyer must account
to the seller for all benefits which he has derived from
the goods or part of them. It should, however, also be
stated that the buyer must account to the seller for all
benefits which he reasonably could have derived from
the goods or part of them.

Article 57

10. In the present version the disposition of para
graph 1 admits a speculation by the party who intends
to claim the damages to the detriment of the party
obliged to pay the damages. For the party entitled to
damages could wait to avoid the contract until the differ
ence between the price fixed by the contract and the
current price has reached the maximum. It should there
fore be provided that the current price of the moment
the delivery was performed or should have been per
formed is to be paid.

Article 64

11. It should be clarified expressly that only an act
of the seller before the handing over of the goods can
be taken into account.

Article 65

12. Paragraph 2 should be amended in order to
express that also in sales involving carriage of the goods
the risk passes to the buyer at the earliest at the moment
of the conclusion of the contract.

BULGARIA

[Original: French]

The Bulgarian competent authorities wish to make the
following observations concerning the draft Convention
on the International Sale of Goods:

Article 1

1. According to article 1 of the draft, the application
of the Convention depends on the parties' "places of
business". It should be noted, however, that this concept
may have considerable disadvantages in practice. For
example, if two enterprises of the same nationality and
with the same residence had places of business in differ
ent countries, the Convention would be applied. Such an
interpretation clearly does not correspond to the aim of
the Convention.

The situation would be the same if an enterprise con
cluded a contract with another enterprise resident in the
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same State, but through the intermediary of its place of
business abroad.

All these ambiguities regarding the application of the
Convention could be ,eliminated if a much more simple
and precise criterion were adopted: residence of the
contracting parties in different States - subject, of
course, to the conditions specified in article 1, paragraph
(1) (a) and (b).

Article 11

2. While the provisions of article 11 are acceptable
in principle, it would have been preferable, in order to
make the Convention reflect more closely the various
legislative provisions concerning the form and evidence
of contracts, to add a second paragraph providing that
the contract of sale should be in written form when the
legislation of one of the parties so requires.

Article 15

3. According to article 15, subparagraphs (b) and
(c), delivery is made "by placing the goods at the buyer's
disposal". This makes delivery a unilateral act. Yet this
does not reflect the reciprocal nature of the performance
of the contract. Delivery can be made only with the co
operation of the buyer.

It should be noted that "placing at the buyer's dis
posal" and,"delivery" are different acts. In actual fact,
"placing at the buyer's disposal" precedes "delivery".
Placing at the buyer's disposal is an act of the debtor, in
other words of the seller, while delivery is made with
the participation of the creditor, in other words of the
buyer.

Assimilation of the two concepts could also create
difficulties regarding proof. It would therefore be pref
erable to adopt the ULIS system, whereby delivery con
sists in the handing over of the goods.

4. The draft Convention differs from ULIS, in which
delivery is deemed to have been made only if the goods
conform with the contract.

It is reasonable that, if the goods delivered do not
conform with the contract, there should be no delivery,
since the parties have agreed on clearly specified goods.
The requirement of conformity will obviate the need to
apply all the rules concerning guarantees in the event
that the goods should be faulty.

Chapter VI

5. In accordance with the views expressed above
concerning delivery (para. 3 of these observations), the
rules in chapter VI of the Convention concerning passing
of risk should specify that the risk passes to the buyer
when the goods are handed over to him rather than when
they are placed at his disposal. In any case, article 66 of
the draft Convention should be brought into line with
article 15. In our view, the wording of article 97, para
graph 1, of ULIS should be adopted.

AVOIDANCE OF THE CONTRACT

6. The provisions concerning avoidance of the con
tract seem very complicated from the logical and prac
tical viewpoint. In our view, the principles underlying

the rules concerning avoidance should be simplified and
should take into account the inequality of the parties
resulting from the non-performance of the contract:

(a) The party who has fulfilled his obligations under
the contract may declare the contract avoided in the
event of a fundamental breach.

(b) The creditor forfeits the right to declare the
contract avoided if he has accepted performance which
does not conform with the contract without immediately
protesting.

Articles 47 and 49

7. The present wording of articles 47 and 49 does
not clearly show the difference between them. It appears
to us that article 49 is superfluous, unless it is included
in the form of an addition to article 47.

Articles 15 and 65

8. A prov~ion should be added to article 15, sub
paragraph (a), and to article 65, paragraph 1, to the
effect that delivery is made and the risk thus passes
when the goods are handed over to the first carrier. This
would reflect international commercial practice.

Article 57

9. With regard to article 57, we consider that the
damages should be assessed at the time of the failure
to deliver the goods or at the time when the buyer could
reasonably procure the same goods. In our opinion, the
present wording of article 57 would allow the seller to
speculate in the event of a price increase.

Articles 64 to 67

10. In our view, it seems more logical to place
article 64 before articles 65, 66 and 67, since it states
the general rule for the passing of risk.

CZECHOSLOVAKIA (A/CN.9/125/ADD. 2).*

[Original: English]

GENERAL COMMENTS

1. The draft Convention on International Sale of
Goods which has been worked out by the Working Group
of the United Nations Commission on International
Trade Law represents a good basis for the discussion
at the tenth session of the Commission. Deviations from
the text of the Uniform Law on the International Sale
of Goods of 1964, as proposed by the Working Group,
represent for the most part an improvement and basic
ally represent a more unambiguous regulation of rights
and obligations of the seller and buyer. In a great
number of provisions the draft Convention deviates from
the Uniform Law in the same way as, or in a way similar
to, the Czechoslovak International Trade Code. Experi
ences gained by the application of the Czechoslovak In
ternational Trade Code provisions since 1963 give
evidence for justification of the proposed modifications.
In particular, it is necessary to welcome the simplifica-

*28 April 1977.
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tion and greater precision of the co~cept of the uniform
regulation.

COMMENTS ON SPECIFIC ARTICLES

2. However, some provisions of the draft still
require re-examination in order to correspond as much
as possible to the needs of international trade. This con
cerns particularly the following problems:

Article 6

3. In the interest of a uniform regulation it would
be proper to define in the draft Convention the "place
of business" for the reason that this concept can be
interpreted differently by individual countries.

Article 8

4. It is arising out of article 8 of the draft, that any
usage should have the preference before the provisions
of this regulation. Acceptance of this principle would be
the source of serious legal uncertainty because none of
the participants of the international trade will be certain
whether these provisions will not be replaced by usages
which are applied in different States differently. It should
be also taken into consideration that the developing
countries did not have an opportunity to participate in
their formation. Due to these reasons, the usages should
have preference before the provisions of this regulation
only in the case when the contracting parties express
their will that the usage will be applied in this manner.

Article 9

5. Even if the difference between fundamental and
non-fundamental breach of contract is formulated more
properly in the draft than in the Uniform Law of 1964,
it seems too vague because the concept of "fundamental
breach of contract" is defined by the same vague con
cept of "fundamental damages". Further, it is doubtful
from the economic point of view whether the avoidance
of contract (which is the most important legal con
sequence of the fundamental breach of contract), is to
be dependent on the origin of the fundamental loss.
The avoidance of contract should enable the entitled
person to prevent its occurrence (for example by sub
stitute sale or substitute purchase of goods). On the
other hand, after a certain period of time the perform
ance of the obligation may be useless for the entitled
person, even if he did not suffer fundamental damage;
therefore such person would have the right to declare
avoidance of the contract.

6. The criteria for consideration of the fundamental
breach of contract should be more properly objectivized
by the purpose of the performance of the contract, as
long as it has been expressed in the contract, or if it
clearly follows from its contents, as for example:
"Fundamental breach of contract is such which the party
violating the contract has known or was aware of at the
conclusion of the contract in view of a motive that the
other party would not have concluded the contract had
it envisaged its violation, the motive which is expressly
contained in the contract or clearly follows from the
contract". It would be also suitable to amend the pro-

posed modification with a provision that in case of doubt
the breach of contract would not be deemed fundamental.

Article 11

7. Article 11 of the draft Convention should be left
out because the form of contract must be discussed in
the framework of its formation and a unified regulation
concerning this problem will be on the programme of
the Commission in the future.

Article 23

8. Even if a failure to send in time a notice of the
defective goods is in the majority legal systems combined
with the loss of remedies, it would be suitable to con
sider whether a mere non-recovery would be sufficient.
This would simplify the legal consideration of cases
where the seller has satisfied the remedies of the buyer
(either due to commercial reasons or reasons that defects
in the goods have been caused during the production)
even if the notice has not been sent in time.

Chapter III (articles 26-33)

9. It would be useful to reconsider the system of
remedies which the buyer has in accordance with articles
27 to 33 of the draft. To limit the possibilities of the
buyer to request substitute delivery of goods only in
case of fundamental breach of contract, according to
article 27, paragraph 2, does not correspond with the
requirements of practice because the unification should
be directed at the performance of the purpose of the
commercial operation expected by the parties. The uni
fication should express that the primary remedy of the
buyer is the removal of defects, Le. the repair of goods
or substitute delivery. However, the buyer should not
have the right to demand the substitute delivery in cases
when inadequate costs have arisen for the buyer.
Similarly, there may be also cases when, due to the
nature of the goods, their repair is ineffective (particu
larly in some kind of consumer goods). The seller should
be protected against such remedy of the buyer if the
repair of goods is not possible or represents for him
inadequate costs.

Articles 34 and 35

10. The relation between articles 34 and 35 is not
quite clear particularly as concerns the results of the
opening of a letter of credit. It would be desirable to
amend the proposed wording by the provision that if
the price is to be paid by a letter of credit or by a cheque,
the payment of the purchase should be considered
effected only after the payment is performed by the
bank to the seller.

Article 50

11. The first sentence of article 50 states respon
sibility on the principle of "guilt" but the second sentence
contains the "objective responsibility" which is more
suitable for regulation of international trade. Definition
of force majeure should be re-examined again and made
more precise. Particularly the conditi9n of unforese~

ability should be excluded from it because in the cases ID
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question this condition is usually replaced (or covered) by
the condition of an inevitability. However, there can be
cases when it is doubtlessly force majeure (for example
a war conflict) even jf the obstacle could have been fore
seen (for example in view of certain political situations).
Should, in spite of this, unforeseen conditions be left as
one of the basic signs of force majeure, it woul,d be suit
able to state that the time of the origin of obligation is
decisive for its consideration. Though the commentary
on the draft pre-supposes such interpretation, this con
clusion does not clearly follow from.the draft.

Article 58

12. It should be reconsidered whether it would be
more appropriate for the seller to be entitled to interest
charges in the country of the debtor instead of the
creditor, or to combine the discount rate of interest valid
in both countries in such a way (or manner) that th~ non
performance of the monetary obligation be advantageous
for the debtor (for instance in cases when the rate is
higher in his country).

Article 67

13. It is necessary to re-examine whether it is correct
that the risk be passed to the buyer also in a case when
the delivered goods are defective. Article 67 deals only
with cases of fundamental breach of contract, but in ac
cordance with article 30, paragraph 1, letter (b) the buyer
can, under certain conditions, avoid the contract also in
a case of a non-fundamental breach of contract. Here it
is also necessary to take into consideration that it is not
appropriate that the possibility of avoidance of contract
should be limited only on cases of fundamental breach of
contract, particularly if its definition contained in article
9 will be preserved.

14. It would be more desirable to have a regulation
according to which the risk would be passed to the buyer
only in such case if the buyer, in spite of his right to
avoid the contract, does not do so without unnecessary
delay or does not request a substitute delivery of goods
or, if the buyer has no such right at all. In these cases
the risk should pass at the time such transition would
take place if the goods did not have such defects. Definite
consideration on the question of passing of risk is de
pendent on the solution of the question of legal conse
quences of the delivery of defective goods and legal
claims arising for the buyer in connexion with it.

DENMARK (A/CN.9/125/ADD. 3)*

[Original: English]

In the opinion of the Danish Government the Draft
Convention on the International Sale of Goods prepared
by a working group within UNCITRAL represents an
appreciable improvement compared with the Hague Con
vention of 1964 on the International Sale of Goods.

As the working group has approved the Draft by con
sensus apart from a very small number of reservations to
certain articles it appears that the new convention should
be acceptable to states with different legal systems. The

* 23 May 1977.

Danish Government therefore considers the Draft con
vention to be an excellent basis for the discussions at
UNCITRAL's forthcoming session.

As to the individual articles of the Draft Convention
the Danish Government supports the comments made by
the Swedish Government.

In addition the Government wishes to submit the fol
lowing observations.

Article 19

According to paragraph 2 of this article the buyer can
not claim non-conformity of the goods under sUbpara
graphs (a) to (d) of paragraph 1 if at the time of the
conclusion of the contract the buyer knew or could not
h~~e been unaware of such non-eonformity. This pro
vIsIon seems to be too favourable to the buyer. If the
contract provides for specified goods and the buyer has
examined the goods at the time of the conclusion of the
contract, the seller may reasonably suppose that the
buyer has discovered any non-conformity, which could
be discovered, and accepted the condition of the goods.
The same applies when the seller may reasonably suppose
that the buyer has examined the goods before the con
clusion of the contract. The wording "knew or could not
have been unaware of such non-conformity" should
therefore be replaced by "knew or ought to have been
aware of such non-conformity".

Articles 26 and 50

The rule of exemption from liability in article 50 para
graph 1 should also apply with regard to an impediment
to performance which ex.isted at the time of the conclu
sion of the contract. In the opinion of the Danish Govern
ment there is no reason why the liability of the seller
should be more strict in this case than in case of an im
pediment which has occurred after the conclusion of
the contract.

Article 29

As the right of the seller to cure any failure to perform
his obligations is limited to cases where no unreason
able inconvenience or unreasonable cost is caused to the
buyer and presupposes that the failure can be cured
without such delay amounting to a fundamental breach
of contract, it is proposed that this right of the seller shall
be given priority over the buyer's declaration of avoid
ance or reduction of the price.

Article 45

Paragraph 2 (a) provides that the seller loses his right
to declare the contract avoided in case of late perform
ance of the buyer when he becomes aware that the per
formance has been rendered. If there has been a long
delay in the buyer's payment of the price, the perform
ance could be rather surprising to the seller, and it does
not seem reasonable that the seller should lose all rights
of avoidance when the price is paid. The Government
therefore proposes the following wording of subpara
graph (a):

"(a) In respect of late performance by the buyer,
within a reasonable time after the seller has become
aware that performance has been rendered;".
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FINLAND Article 22 (1)

GENERAL OBSERVATIONS

COMMENTS ON CERTAIN ARTICLES IN THE DRAFT

[Original: English]

Article 2, subparagraph (f)

4. From the Finnish point of view this provIsion
could be deleted as electricity would not be regarded
as goods.

Article 28

Article 29

Article 39, paragraph 1

11. As the right of the seller to cure any failure to
perform his obligations is limited to cases where no
unreasonable inconvenience or unreasonable cost is
caused to the buyer and presupposes that the failure can
be cured without such delay amounting to a fundamental
breach of contract, it is proposed that this right of the
seller shall be given priority over the buyer's declaration
of avoidance or reduction of the price. There seems to be
a tendency in modern law on the sale of goods to pre
serve the contract, and as this tendency often leads to an
over-all reduction of costs, it is proposed that this line of
reasoning should be followed here too. This result could
be achieved by deleting the text after the words "un
reasonable expense".

12. It does not seem clear whether the second sen
tence of this paragraph adds anything to the first sen
tence. From the Finnish point of view, the second
sentence could be deleted.

10. Under this article the buyer cannot resort to any
remedy for breach of contract during the additional
period of time. It is submitted that the buyer ought to be
entitled to compensation for loss sustained during this
period of time. It is submitted that the buyer ought to be
should be added to the article:

"After the period has expired, the buyer may resort
to any remedy which is not inconsistent with per
formance by the seller on the buyer's request."

9. Attention has been drawn to the fact that this
article together with the provision of article 7 (2) would
make national law applicable to the effect of an industrial
or intellectual right embodied in the goods sold. This
problem could be solved by making the seller not liable
for such a right in the goods. The problem could also be
solved by a provision stating that the seller is responsible
to the buyer in respect of rights or claims of a third party
based on industrial or intellectual property to the extent
such rights or claims arise out of, or are recognized by,
the law of the State where the seller has his place of busi
ness. This solution would leave the question which in
dustrial or intellectual rights are recognized and whether
they could be referred to towards the seller to be deter
mined under national law whilst the effects of such rights
would be regulated by the Convention. An industrial or
intellectual right would thus be considered as a case of
lack of conformity of the goods.

8. The wo~ds "or cause them to be examined" might
lead to confusIOn as there are several provisions in the
draft, where no reference is made to the fact that meas
ures incumbent on a party to the contract might be taken
by someone else. The words mentioned might therefore
from the Finnish point of view be deleted.

Article 25

Article 18

7. It seems unclear whether this provision adds any
thing to the declaration in article 14. Article 18 could
therefore be deleted.

Article 7, paragraph 2

5. Under this paragraph the effect on the relation
between the seller and the buyer of the existence of an
industrial or intellectual property right is left to national
law. National law, however, differs considerably on this
point. The proposed text thus leads to an unsatisfactory
result. An earlier version of the draft contained a solu
tion to this problem. It is therefore proposed that the
introductory language in this paragraph be changed in
the following way:

"Except as otherwise is provided in article 25, para
graph 2, this Convention does not govern ... (as is)."

Article 10, paragraph 3

6. This paragraph contains a reference to article 23
only when stating which messages are transmitted on the
risk of the receiver. The provision should also apply to
the provisions of article 16 (1), 27 (2), 30 (2), 45 (2),
48,49 and 50 (4).

Article 2, subparagraph (e)

3. Taking into account that the Convention would
be of a dispositive character (see art. 5) there seems
from the Finnish point of view to be no need for the
provision proposed under this subparagraph. Ships and
aircraft are in principle subject to national rules on sale
of goods on an equal basis with other goods. The inter
national regime might as well be applicable to the sale
of ships and aircraft where the parties to the contract
have left the question open. In most cases these contracts
are made on standard terms.

1. The Government of Finland notes with pleasure
that the draft Convention on the International Sale of

• Goods, as elaborated by a working group within
UNCITRAL, strikes an equitable balance between the
interests concerned and between different legal systems.
The draft contains no provision which would be in con
flict with the fundamental principles of Finnish law. From
the Finnish point of view the draft would form an excel
lent basis for further deliberations, and a substantial
improvement compared with the Hague Convention of
1964 on the International Sale of Goods.

2. The draft could, nevertheless, in the view of the
Finnish Government be improved on certain points.

•
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Article 44

13. If the proposal to article 28 is adopted, article
44 should be amended correspondingly.

Article 47, paragraph 2

14. The second sentence of this paragraph does not
seem to add anything to article 7 and might therefore
be deleted.

FEDERAL REPUBLIC OF GERMANY

[Original: English]

GENERAL REMARKS

1. The Federal Government welcomes UNCI
TRAL's efforts to unify the law of the international sale
of goods. It is of the opinion that the draft Convention
elaborated by the Working Group is a good foundation
on which to negotiate at the next UNCITRAL session.

2. In these observations the Federal Government
will comment on some provisions which, in its opinion,
ought to be improved. These remarks are not to be re
garded as exhaustive. The Federal Government reserves
submitting further proposals during the UN'CITRAL
session.

3. Beforehand, it seems adequate to point to a gen
eral problem which should deserve special attention dur
ing the deliberations on the draft. This draft only settles
a part of the legal questions that may arise in connexion
with an international sale of goods. Other aspects of this
field of law are the subject of the 1974 Convention on
Prescription in the International Sale of Goods. Again,
other questions are intended to be dealt with in the future
Convention on the Formation and the Validity of In
ternational Contracts of Sale, which is at present being
prepared by the UNCITRAL Working Group on the
international sale of goods. It seems to be necessary to
take into account the links between all these projects and
to avoid discrepancies. Thus, when determining the
sphere of application of the draft there should be no de
viation from the example set by the Prescription Con
vention except for cogent reasons. To co-ordinate the
draft with the future Convention on the Formation and
the Validity of International Contracts of Sale the work
on that project should be so speeded up that the latter
Convention can be passed at the same diplomatic con
ference as the Convention on the International Sale
of Goods.

COMMENTS ON THE INDIVIDUAL ARTICLES

Article 1, paragraph 1 (b)

4. This provision is met by doubts. The sphere of
application of the Convention should be limited to cases
in which the parties to a contract of sale have their places
of business in different contracting States [art. 1, para. 1
(a) of the draft]. If UNCITRAL succeeds in creating a
uniform law of sale that is approved all over the world,
the number of contracting States will be so great that a
wide sphere of application will be assured even without
the provision of article 1, paragraph 1 (b). The Conven
tion on the Limitation Period in the International Sale

of Goods, too, provides only for application as between
contracting States.

5. Besides, even without the provision of article 1,
paragraph 1 (b), it is open to every contracting State to
prescribe that in cases in which the rules of private inter
nati~nal law lead to the application of the law of this
contracting State, the provisions of the international law
of sale should be applied to the contract of sale. How
ever, contracting States should not be obliged to intro
duce such a rule, because this may lessen the readiness to
ratify the Convention.

6. It is proposed that article 1, paragraph 1 (b) be
deleted.

Article 4

7. This provision may give rise to the mistaken be
lief that an agreement between the parties on the appli
cation of the Convention will result in setting aside
mandatory provisions of national law also in the case of
domestic sales. contracts without any connexion to a
foreign country. In any case, the provision is superfluous.

8. It is iJroposed that article 4 be deleted.

Article 7

9. It will have to be examined whether, in addition to
the legal fields exempted by paragraph 1, further matters
will have to be excluded from the sphere of application
of the Convention. For instance, national laws for the
protection of the buyer purchasing on an instalment plan
and the buyer purchasing "at the front door" should take
precedence over the Convention. By the exclusion of the
consumer-purchase in article 2 (a) and the exclusion of
the rules on the validity of contracts of sale in article 7,
paragraph 1, most, but not all, of these cases are solved
satisfactorily. However, when drafting any such exclusion
in consideration of national laws for the protection of
consumers, care will have to be taken to preserve the
justified interests of international trade in a clear delimi
tation of the sphere of application.

10. Paragraph 2 does not seem to meet the issue.
The question, which legal consequences ensue if indus
trial or intellectual property rights in the goods sold exist
in any third person, should not be excluded from the
sphere of application of the Convention. Rather, it ap
pears to be justified to treat such rights of third persons
like other rights in the goods sold (cf. article 25 et seq.).

11. It is proposed that article 7, paragraph 2 be
deleted.

Article 9

12. This provision has not been happily drafted. The
term "fundamental breach of contract" is not elucidated
by defining it through reference to the vague idea of a
"substantial detriment". The decisive point should be
whether the result of the breach of contract is that the
injured party no longer has an interest in the perform
ance of the contract and whether this could have been
foreseen by the party committing the breach at the time
of the conclusion of the contract. Only under these
conditions does it appear to be justified to grant the right
of avoidance of contract which follows from a funda-
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mental breach of contract [cf. art. 30, para. 1 (a); art.
45, para. 1 (a)]. .

13. Article 9 should read as follows:
"A breach comriiitted by one of the parties to the

contract is fundamental if its result is that the other
party has no further interest in the performance of the
contract and if the party in breach, at the time 0/ the
conclusion of the contract, foresaw or had reason to
foresee such a result."

Article 11

14. This provision should remain as it stands. Rigid
provisions as to form would run contrary to the require
ments of international commerce.

Article 19

15. In this provision also the question 'should be
dealt with upon whom the burden of proof lies in a dis
pute about the non-conformity of the goods.

16. The following additional paragraph is proposed:
"3. The seller has to prove that the goods de

livered by him conform to the contract. However, if
the buyer wants to rely on a lack of conformity which
he discovered after the expiration of the period within
which he had to examine the goods under article 22,
the bUYer has to prove this lack of conformity. The
buyer is considered to have discovered the lack of
conformity before the expiration of this period if he
has given the seller notice of the lack of conformity
within a reasonable time after the expiration of this
period."

Article 28

17. It should be made clear that the buyer, by the
granting of an additional period of time, does not lose the
right to claim damages for delay of performance.

18. The following additional sentence is proposed:
"However, the buyer is not deprived of any right he

may have to claim damages for delay in the per
formance."
19. An analogous addition should be made to

article 44.

Article 29, paragraph 1

20. In its last clause the provision provides that the
buyer, by the declaration of the reduction of the price in
accordance with article 31, may prevent the seller from
curing a failure to perform his obligations. Seeing, how
ever, that the right to cure such a failure in any case is
subject to the condition that no unreasonable inconve
nience is caused to the buyer, this additional limitation
does not appear to be proper.

21. It is proposed that at the end of paragraph 1 the
words "or has declared the price to be reduced in ac
cordance with article 31" be deleted.

22. In addition, it might be made clear in article 31
that the seller's right to cure failures under article 29
takes precedence over the buyer's right to have the
price reduced.

Article 30, paragraph 1 (b)

23. The buyer's right to declare the contract avoided
should exist also in the case that the seller does not cure
a non-conformity of the goods within a reasonable addi
tional period of time. In many cases, the buyer's interest
in the performance of the contract will be infringed upon
by defective delivery just as much as by failure to deliver
at the agreed time. That quite insignificant defects should
be left out of consideration seems to be self-evident and,
consequently, to require no express rule.

24. Article 30, paragraph 1 (b), therefore, should
read as follows:

"(b) If the seller has been requested to make de
livery or to cure a lack of conformity under article 28
and has not complied with the request within the ad
ditional period of time fixed by the buyer in accor
dance with that article or has declared that he will not
comply with the request."

Article 50

25. In paragraph 1 there should be no reference to
the term "fault" in order to avoid any confusion with the
terms of "fault" under national laws.

26. It is proposed that paragraph 1 be shortened as
follows:

"1. If a party has not performed one of his obli
gations, he is not liable in damages for such non
performance if he proves that it was due to an
impediment which he could not reasonably have been
expected to take into account or to avoid or to
overcome."
27. Paragraph 2 may constitute an unreasonable

hardship for the seller. If the seller, as regards his per
son, is relieved from liability under paragraph 1, his
liability for a subcontractor's fault appears to be justified
at the most if it is ensured that he can claim indemnity
from the subcontractor. Such a claim for indemnity will,
however, often fail for reasons of law or of fact, e.g. be
cause of an agreement limiting liability or because of the
subcontractor's insolvency.

28. It is proposed that paragraph 2 be deleted.

Article 58

29. The reference to the interest rate applying to un
secured short-term commercial credits seems to be uncon
vincing. The seller should not be able to claim such a high
interest rate in every case of delay in payment of the pur
chase price, but only if he was actually compelled to take
a loan at such a rate of interest. It must moreover be
pointed out that interest rates for unsecured short
term commercial credits greatly vary, because lenders
take into account the other circumstances under which
the credit is granted as well as the customer's credit
worthiness.

30. It is proposed that at the end of article 58 the
words "but his entitlement is not to be lower than the
rate applied to unsecured short-term commercial credits
in the country where the seller has his place of business"
be deleted.
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Article 65, paragraph 1

31. This provision gives rio reasonable solution to
the case where the seller undertook to ship the goods
from a particular place. If, for instance, a seller having
his place of business in the inland binds himself to pro
vide for shipment of the goods from a particular seaport,
the risk should not pass when the goods are handed over
to the first carrier - who carries the goods to the sea
port - but only when they are handed over to the
sea-carrier.

32. It is proposed that the following sentence be
added to paragraph 1:

"However, if the seller is required to hand the goods
over to the carrier at a particular place, the risk does
not pass to the buyer before the goods are handed over
to the carrier at this place."

HUNGARY

[Original: English]

GENERAL OBSERVATIONS

1. The Secretary-General calls the attention to the
fact that UNCITRAL "recommended that, as far as
possible, comments should be focused on the funda
mental issues covered by the draft Convention in view
of the fact that Governments and international organiza
tions would again be invited to submit comments on,
and amendments to, the draft Convention in connexion
with a conference of plenipotentiaries to which the draft
Convention, as approved by the Commission, would be
submitted for adoption". Accordingly, the comments of
the Government of the Hungarian People's Republic are
intended to cover the fundamental issues only, and the
comments on details will be submitted at the Conference
of Plenipotentiaries.

2. The study of the draft Convention has strength
ened the earlier view of the Government of the Hun
garian People's Republic about the need for the Uniform
Law on the International Sale of Goods envisaged by
UNCITRAL.

3. An indication of this is that the principle of
universality has been manifested throughout the prepara
tory works of the draft in which countries of all regions
have taken part.

4. Another reason which justifies the making of the
Uniform Law is that UNCITRAL, in accordance with
the task it had set, succeeded in drawing up a draft
Convention in which general circumstances rendering
the standardization of law difficult have been left aside,
and which can expect world-wide acceptance. It contains
realistic and practical rules, it has a clear structure, and
for the most part its solutions are free from alienating
forms understandable only for legal experts.

5. It enhances the commendability of the draft Con
vention that it creates a proper balance between the two
contractual positions.

6. Special mention should be made of the definition
of international sale, the stipulation of the scope of appli
cation of the Convention, the regulation of the opera
tion of trade usage, the waiving of ipso facto avoidance,
the definition of the fundamental breach, and the rule
of exemption from liability for damages.

IRAQ

[Original: English]

The Iraqi authorities have examined the text of the
draft Convention on the International Sale of Goods
and seen that the draft Convention is relatively close to
the principles of the Iraqi Law of Trade No. 149 of
1970.

MADAGASCAR

[Original: French]

GENERAL COMMENTS

1. The text of the draft appears to be very com
prehensive as it stands and is couched in sufficiently
flexible language to enable it to be given practical appli
cation in its broad outlines. It therefore calls for only a
few basic comments relating to the following articles.

COMMENTS ON SPECIFIC ARTICLES

Article 6

2. Although it is unquestionably difficult to establish
a valid criterion for determining which place of business
should be taken into account in cases where one of the
parties has places of business in more than one State, the
formula which has been adopted, namely "the place of
business ... which has the closest relationship to the
contract and its performance", does not appear to be
completely satisfactory. Greater precision would be
advisable, since, as the article now stands, purely sub
jective considerations must be applied in determining
the place of business.

Article 7

3. This article quite correctly restricts the applica
tion of the Convention to rights and obligations of the
seller and the buyer arising from a contract of sale and
excludes, inter alia, the effect of the contract on the
property in the goods sold and on industrial or intellec
tual property - questions which very often bring into
play purely domestic considerations that vary from State
to State and are difficult to resolve.

Article 11

4. On the other hand, although it is true that inter
national contracts of sale can often be concluded by
such modern methods as a cable, it is difficult to under
stand how proof by means of witnesses can be accepted,
as provided in this article. That is a very uncertain
method, and it is very much to be hoped that the sentence
in question will be deleted. Where no other method is
possible - which will very rarely be the case - that
procedure will no doubt have to be used, but one wonders
whether it is necessary to mention it specifically; to do so
opens the door to some very risky contingencies, par
ticularly when one considers that any international con
tract of sale requires, by definition, the spelling out of a
number of important particulars (the nature and quality
of the goods, the means of payment, the place and date
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of delivery, etc.) - questions which are invariably dif
ficult to resolve in favour of one party or the other in
the event of a dispute.

NETHERLANDS

[Original: French]

GENERAL COMMENTS

1. Before turning to the various parts of the draft
Convention, a general observation should be made on
the commentary accompanying the draft.

2. The Working Group on the International Sale of
Goods had at its task "to ascertain which modifications"
of the 1964 Hague Convention relating to a Uniform
Law on the International Sale of Goods "might render
[that instrument] capable of wider acceptance by coun
tries of different legal, social and economic systems"
and "to elaborate a neW text" incorporating those
modifications.

3. The project does in fact differ from the Hague
Convention in a number of rather important respects;
moreover, many articles have been deleted even when
the modifications made in the system established by the
Convention did not require that. However, the commen
tary on the draft does not always make it clear why these
modifications and deletions were thought necessary; very
often they fail to indicate, or indicate only in very sum
mary fashion, what will be the practical effects of these
differences between the draft and the Hague system.
As a result, it is difficult to grasp the precise reasons for
some of the modifications made in the original Conven
tion, and this lessens one's understanding of the draft.
The commentary should therefore be made more com
plete on these points.

COMMENTS ON SPECIFIC ARTICLES

Article 1

4. Paragraph (1), in its preambular part and in sub
paragraph (a), provides that the new rules apply by rea
son of the mere fact that the parties to the contract have
places of business in different Contracting States.

5. Article 1 of the Uniform Law on the International
Sale of Goods (hereinafter ULIS) requires in addition
that the contracts possess one of the international aspects
specified in that article. It seems preferable to retain this
additional requirement. The system established by the
draft Convention implies, for example, that it is appli
cable to a contract of sale concluded in a country in
which the buyer or the seller has his place of business
and in which the other party is temporarily present,
whereas the delivery of goods already present there must
also take place in that country.

6. It is doubtful that such a contract has sufficient
international aspects to fall within the sphere of applica
tion of the draft Convention.

Article 2

7. On the other hand, it is not made sufficiently
clear (page 5 of the commentary on article 2 (a)) why it
is desirable to exclude from the application of the Uni-

form Law a contract of sale concluded by correspon
dence between a sales agency and a buyer having his
place of business in another country and thus to make
it subject in principle to the legislation of the seller's
country.

Article 9

8. In article 9 of the draft, as in article 10 of ULIS,
a subjective as well as an objective criterion is used in
defining the concept of "fundamental breach". How
ever, the objective criterion is formulated differently in
.ULIS, which uses the wording, "a reasonable person
in the same situation as the other party would not have
entered into the contract if he had foreseen the breach
and its effects".

9. The draft, on the other hand, provides that the
party who committed the breach must have foreseen or
had reason to foresee that the breach would result in
"substantial detriment to the other party". It is often
difficult for one party to know whether "substantial"
detriment has resulted or will result for the other party;
courts may render widely differing judgements in this
regard. The criterion used in ULIS provides greater
security for the parties affected by the contract and is
therefore to be preferred.

Chapter III (articles 26-33)

10. In chapter III of the draft Convention, the
effects of breach of contract by the seller are dealt with
in a single section. This presentation is an improvement
over the system used in ULIS, which deals with these
effects in each instance after setting out the various
obligations of the seller. Nevertheless, article 26 of the
draft should, like article 34 of ULIS, state specifically
that the buyer has no rights other than those conferred
on him by the Convention.

Article 15

11. It seems advisable that the obligation to deliver
goods which conform to the contract should no longer
be regarded as part of the obligation of delivery. It is
preferable to regard delivery as consisting solely in the
act of placing the goods in the possession or, at least, at
the disposal of the buyer.

Articles 30 and 45

12. The draft (articles 30 and 45) provides for
avoiding a contract only by means of a declaration made
to the other party. The cases in which ULIS recognizes
a contract as having been ipso facto avoided are thus
eliminated.

13. In the case of articles 26, 30 and 62 of ULIS,
this makes for greater clarity. A difference of opinion
can easily arise as to the date on which the reasonable
time referred to in those articles has expired, with the
result that it remains uncertain whether and on what
date the contract has been avoided. That is not true in
the cases envisaged in articles 25 and. 61 of ULIS. It will
not always be apparent, of course, whether usage requires
that the other party make a replacement purchase and
whether that is reasonably possible. However, this dif
ficulty should not be overestimated; the buyer and the
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seller are engaged in the same type of commercial
activity and are generally familiar with existing usage
and possibilities or, at all events, are presumed to be
familiar with them.

14. Articles 25 and 61 of ULIS - which provide
that, if the conditions laid down are met, the contract
is ipso facto avoided as from the time when the replace
ment purchase (resale) should be effected - have the
advantage that the parties cannot put off at the expense
of one of them, with the aid of speculation or price
fluctuation, their decision concerning performance or
avoidance in cases where a replacement purchase (resale)
is in conformity with usage and is possible.

Articles 66 and 67

15. Finally, a comment is called for on the rules
relating to passing of the risk. Article 97 of ULIS pro
vides that the risk passes to the buyer when delivery of
the goods is effected. If the goods are not in conformity
with the contract, however, the risk does not pass to
the buyer in the two cases referred to in paragraph 2.
These two exceptions are not provided for in article 66
of the draft; on the contrary, under article 67 the buyer
retains his right to damages. There is no commentary
on this modification. The latter is not required by the
change noted above (the fact that, in the draft, the obliga
tion to supply goods which conform to the contract is
treated independently of the obligation of delivery), for
even under this system the two exceptions to passing of
the risk are perfectly conceivable.

16. Thus, if the goods are defective and the buyer
declares, citing valid reasons, that he does not wish to
keep them, the risk of possible loss or deterioration
remains with the seller.

NORWAY

[Original: English]

GENERAL OBSERVATIONS

1. The Norwegian Government finds the draft Con
vention on the whole to be a substantial improvement
compared with the ULIS 1964. In particular we are
satisfied with the simplified system regarding the sphere
of application (art. 1), the exception for consumer sales
(article 2 (a», the rules on delivery (articles 15-18)
and the consolidated system of remedial provisions for
breach of contract (sect. III of chap. III and sect. III of
chap. IV).

2. We are confident that the prospects of wide
acceptance of the Convention have been considerably
improved by the new version compared with the old
ULIS 1964.

3. The amendments we nevertheless would like to
propose are not of a fundamental character.

4. The provisions of chapter I are to some extent
taken from the Prescription Convention 1974. In the
interest of harmony such corresponding provisions of
the two conventions should not unnecessarily differ.
Nevertheless, a new formulation on some points may be
wanted in the Sales Convention by UNCITRAL and
the future Conference of Plenipotentiaries. In order to
retain the desirable harmonization between the two

Conventions on such points it should be considered to
extend the terms of reference of the future conference
of plenipotentiaries to include consideration of certain
possible amendments to the Prescription Convention
(possibly arts. 2, 4, 6 and 7?), consequential to the text
of a Sales Convention to be adopted by that Conference.

5. A right of reservation should be opened in respect
of The Hague Convention 1955 on the applicable law
in the field of international sale of goods, cf. article 4 in
that Convention.

AMENDMENTS PROPOSED TO CERTAIN ARTICLES

Article 2

6. Delete subparagraphs (e) and (I). Alternatively
subparagraph (e) might perhaps be worded as follows:

"(e) Of any used ship or vessel which is, at the
time of the conclusion of the contract, registered in a
national /official/ public register as having a gross
tonnage of 10 tons or more;"

COMMENT

7. In view of the dispositive character of the Con
vention and its non-application to questions of validity
(mandatory law), there seems to be no need to make
exceptions for vessels or aircraft. In national laws, con
tracts for the sale of such vessels or aircraft are subject
to the general law on sale. The best and simplest solu
tion is to make no special exception, making thereby
the international regime in principle applicable to inter
national sales of vessels and aircraft. As regards the
alternative suggestion, one encounters the difficulty of
determining and calculating the tonnage, see the 1969
Convention on Tonnage Measurement of Ships. It is
suggested that this difficulty may be overcome by refer
ring to the registered tonnage.

Articles 4 and 7

8. In accordance with ULIS article 4 Norway has
earlier suggested that this provision should read:

"The present Convention shall also apply where it
has been chosen as the law of the contract by the
parties, to the extent that this does not affect the
application of any mandatory provision of law which
would have been applicable if the parties had not
chosen the law."
9. The inclusion of the italicized language was

considered by the Working Group on the International
Sale of Goods at its second session (A/CN.9/52, paras.
38-41;* see also A/CN.9/100, annex Ill, paras. 15
17).** The Working Group concluded that the effect of
mandatory rules should be dealt with in the general
provision of article 8 (now article 7).

10. The present language of article 7, however, does
not seem quite to solve the problems raised by the
amendment proposed to article 4. First, the expression
in the second sentence of article 7 is probably not broad
enough to cover any additional or subsequent agree
ment between the parties relevant to the sale. Thus, the

* See Yearbook ,1971, part two, I, A, 2.
** See Yearbook , 1975, part two, I, 1.

..
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COMMENT

13. The provision in subparagraph (c) should be
transferred to a new paragraph 3 of article 1 and read:

"3. The Convention applies regardless of the
nationality or the civil or commercial character of
the parties or of the contract."

Article 8

15. Add the following as a new paragraph (3):
"3. This Convention is not concerned with the

validity of any usage."

14. Cf.ULIS article 7. Even if the Convention
applies regardless of the character of the parties or the
contract, such character may be "taken into considera
tion" by the courts in certain respects, e.g. by determin
ing what in the circumstances shall be regarded as a
reasonable time for giving notice to the other party.

18. Present article 7 paragraph 2 excludes industrial
or intellectual property rights altogether from the scope
of the Convention. This provision does not seem satis
factory in cases where such rights are embodied in the
goods sold, as a concrete claim in rem. The consequences
of the exclusion of such claims from the scope of the
Convention are that the claim and the seller's liability
will depend on the law applied by the court seized with
the case. Since the laws in this field, as well as the rules
on conflict of law, differ much from State to State, the
system will create great uncertainties for the parties. A
better solution may be to provide that the seller is respon
sible to the buyer in respect of rights or claims of a third
person based on industrial or intellectual property [only]
to the extent that such rights or claims (relative to the
goods) arise out of, or are recognized under, the law
of the State where the seller has his place of business
(including any international convention recognizing
such rights or claims, to which that State is a party).
Such a provision could be placed in article 25 as a new
paragraph 2 to read as follows:

"2. Whether a right or claim of a third person
based on industrial or intellectual property amounts
to a breach of contract by the seller, is determined
according to the contract and the law of the State
where the seller has his place of business at the time
of the conclusion of the contract. The effects of such a
breach are determined by the provisions on lack of
conformity in this Convention."
19. The question arises what remedies the buyer

shall have for breach of the seller's obligations under
article 25 (cf. old ULIS arts. 52 and 53). It is clear
that he will have the remedies under articles 26 to 33
(and 47 to 49), except the remedy under article 30
paragraph 1 (b) and perhaps remedies under articles 27
paragraph 2, 31 and 32. If it is understood that third
party claims under article 25 shall be deemed to con
stitute a lack of conformity, the provisions under articles
27 (2), 31 and 32 would apply, as they should. It is
then a remaining matter of policy whether article 30 (l b)

Article 25

articles 16 (1) or 50 (4). It seems not, however, to be
important to refer to article 16. The provision should
not apply to notices under articles 28, 29 «2) and (3),
44, 46 or 47 (3), second provision "received the
notice"). It seems not clear whether the provision should
apply to notices under articles 63 «1) and (2» or 65
«2), "discloses").

17. It is submitted that article 10 should read as
follows:

"1. Communications under [Notices provided for
by] this Convention must be made by means appro
priate in the circumstances:

"2. A declaration of avoidance of the contract is
effected by notice to the other party.

"3. Where notice of lack of conformity, of avoid
ance or of suspension or any notice required by
articles 27 paragraph 2 or 50 paragraph 4 is sent by
appropriate means within the required time, the fact
that the notice fails to arrive or fails to arrive within
such time, or that its contents have been inaccurately
transmitted, does not deprive the sender of the right to
rely on the notice."

Article 10

16. The provision of paragraph 3 should, in prin
ciple, apply to notices of lack of conformity (art. 23),
of avoidance (arts. 30 (2), 45 (2), 48 and 49), of suspen
sion (art. 47 (3» or of requirement to deliver sub
stitute goods (art. 27 (2» and to any notice under

words "the validity of the contract or of any of its pro
visions" should be substituted by: '''the validity of the
contract or of any provision contained therein or in any
other agreement relating to the sale". Second, article 7

~ does not - as the amendment proposed to article 4 
solve the choice of law problem involved - Le. whether
article 7 yields to the chosen law, to lex fori or to the
"law which would have been applicable if the parties had

• not chosen the law". However, it may be considered that
this problem should be left to national law and not be
solved in the Convention.

11. Furtl1er, in the second sentence of article 7 the
two words "In particular" seem misleading in relation
to validity (mandatory law) and should be deleted. As
regards the validity of a usage, the provision could well
be transferred to a new paragraph (3) under article 8.

12. Article 7 may then be worded as follows:
"1. This Convention governs only the rights and

obligations of the seller and the buyer arising from a
contract of sale. Except as otherwise expressly pro
vided therein, the Convention is not concerned with:

"(a) The formation of the contract;
"(b) The validity of the contract or of any pro

vision contained therein or in any other agreement
relating to the sale;

"(c) The effect which the contract may have on
the property in the goods sold.
[2. Except as otherwise provided in article 25
paragraph 2, this convention does not govern the
rights and obligations which might arise between the
seller and the buyer because of the existence in any
person of rights or claims relating to industrial or
intellectual property or the like.]"

Article 6

•
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on avoidance after the nachfrist should be extended to
cases under article 25. It is submitted that this is not
justified, in particular since the third party claim may
be more or less well founded.

20. Consideration should also be given to the rela
tion between article 25 and the preceding articles in the
same section 11, in particular the relation to article 23
paragraph (2). Cf. ULIS 1964 articles 52-53.

Article 26

21. Add the following as a new paragraph 3
(between the present paras. 2 and 3):

"3. The rights conferred on the buyer by this Con
vention exclude all other remedies based on lack of
conformity of the goods / or on other failure by the
seller to perform his obligations/, except in case of
fraud."

COMMENT

22. Cf. ULIS 1964 articles 34 and 53. The pro
vision is even more important under the system of the
new Convention, which is not a system of uniform law
in a strict sense. It is intended to preclude in cases of
lack of conformity that the buyer relies on remedies
under national law which are not considered as remedies
for breach of contract, for instance remedies relating
to error, mistake, misrepresentation or the like. This
point of view applies in principle also to cases of delay
and other cases of failure by the seller to perform his
obligations (cf. ULIS 1964 art. 53). However, it is felt
that any remedy under national law based on tortious
fraud shall be available to the buyer (cf. comments infra
on possible new art. 59 bis on fraud).

23. If it is felt that a provision as proposed should
be limited to cases of lack of conformity - as the prob
lem of practical importance - the proposed provision
with such limited scope could preferably be inserted
as a new paragraph 3 in article 19. In this connexion
reference is made to the fact that in ULIS 1964 a cor
responding provision is found in article 34, immediately
after ULIS article 33 which corresponds to the present
draft article 19.

Article 27

24. The time limit in paragraph (2) for requesting
.substitute goods should be given a wider scope and made
applicable to any request for performance in cases where
the seller has made delivery but where the goods do not
conform with the contract. If the right to request per
formance is unlimited in time (according to arts. 27
and 28), this right might be abused by the buyer for
the purpose of evading the time limits for avoiding the
contract under article 30 paragraph (2) (b).

25. The following wording of article 27 is proposed:
"1. The buyer may require performance by the

seller unless he has resorted to a remedy which is
inconsistent with such requirement.

"2. If the seller has made delivery, but the goods
do not conform with the contract, the buyer loses his
right to require performance, unless such request is
made either in conjunction with notice given under
article 23 or within a reasonable time thereafter.

"3. If the goods do not conform with the contract,
the buyer may require delivery of substitute goods
only where the lack of conformity constitutes a funda
mental breach."

Article 28

26. This article should read:
"1. Subject to the provisions of article 27, the

buyer may fix an additional period of time of reason
able length for performance by the seller. During such
period the buyer cannot resort to any remedy, unless
the seller declares that he will not comply. After the
period has expired, the buyer may resort to any
remedy which is still open to him and not incon
sistent with performance by the seller of the buyer's
request.

"2. . Where the buyer requests the seller to per
form, without fixing an additional period referred to
in paragraph 1, the request is assumed /, for the pur
pose of the provisions thereof, / to include the fixing
of a period of reasonable length."

COMMENTS

27. The main purpose of this article is not to provide
for a right to request performance (cf. art. 27), but to
regulate the buyer's power to fix (or grant) an additional
period for performance (a "nachfrist"). This purpose
should come more in the forefront of the text (et. old
ULIS art. 44 (2».

28. To avoid uncertainty it should perhaps be
expressly stated, not only what the buyer cannot do
during the fixed period, but also what he can do after
the period has expired (cf. old ULIS arts. 42 (2) and
44 (2», whether or not the seller then has performed.
If the seller performs within the period, it would pre
sumably be inconsistent with the request to avoid the
contract because of the delay.

29. The suspending effect of the fixed period in
respect of the buyer's right to exercise remedies should
apply also where the buyer requests the seller to cure a
breach, without expressly fixing a specified period of
time (cf. the corresponding provision of art. 29 para. 2).
This is a practical case and the buyer should then wait
a reasonable time before eventually declaring avoidance
or price reduction (and perhaps also before collecting
damages?). It is, however, a further question whether
such a period of unflxed reasonable time should be given
the effect of a nachfrist in relation to the right of avoid
ance under article 30 paragraph 1 (b). If not, the pro
vision on the purely suspending effect of the unfixed
period may, for convenience of drafting, be placed in a
separate new paragraph 2 of article 28.

Article 30

30. If the proposal of adding a new paragraph (2) in
article 28 is adopted, on the understanding indicated
above in the comments thereto, the reference in para
graph (1) (b) of article 30 should apply only to paragraph
(1) of article 28. Paragraph (1) (b) should then read:

"(b) in case of non-delivery, if the seller does not
deliver the goods within the additional period of time
fixed by the buyer in accordance with article 28 para-

•
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graph 1 or declares that he will not comply with the
request to make delivery."
31. Paragraph (2) (b) should refer also to article 29

paragraph (2), for instance so:
"(b) in respect of any other breach than late de

livery, after he knew or ought to have known of such
breach, or after the expiration of any additional period
of time applicable under articles 28 or 29."

Article 44

32. If the proposals in relation to articles 28 are
adopted, article 44 (and art. 45 para. 1 (b» should be
amended correspondingly. Furthermore, the buyer's right
of interpellation, and the consequences thereof, should
also be provided for, cf. article 29 paragraphs 2 and 3.
Article 44 would then read as follows:

"1. The seller may fix an additional period of time
of reasonable length for performance by the buyer.
During such period the seller cannot resort to any
remedy, unless the buyer declares that he will not com
ply. After the period has expired, the seller may resort
to any remedy which is not inconsistent with per
formance by the buyer of the seller's request.

"2. Where the seller requests the buyer to per
form, without fixing an additional period referred to in
paragraph 1, the request is assumed, for the purpose
of the provisions thereof, to include the fixing of a
period of reasonable length.

"3. Where the seller has not requested perform
ance, the buyer may request the seller to make known
whether he will accept performance. If the seller does
not comply within a reasonable time, the buyer may
perform within the time indicated in his request, or if
no time is indicated, within a reasonable time. The
seller cannot, during either period of time, resort to
any remedy which is inconsistent with performance by
the buyer. A notice by the buyer that he will perform
within a specified period of time or within a reasonable
time is assumed to include a request under this para
graph that the seller make known his decision."

Article 45

33. It is proposed to draft paragraph 2 as follows:
"2. However, in cases where the buyer has paid

the price the seller loses his right to declare the con
tract avoided if he has not done so:

"(a) In respect of late payment, before the seller
has become aware that payment has been made; or

"(b) In respect of any other breach than late pay
ment, within a reasonable time after the seller knew or
ought to have known of such breach, or after the ex
piration of any additional period of time applicable
under article 44."

COMMENT

34. The drafting of the present subparagraph (a) of
• paragraph 2 is objectionable in so far as it keeps open the

right of avoidance based on late performance until per
formance has been rendered, both in respect of payment
and in respect of taking delivery. Are there other possible
delays in the buyer's performance than delay in payment

or in taking delivery? If so, such delay in performance
should probably come under subparagraph (b) not under
(a) as in the present draft. '

35. The system (both. in the pres.ent text and as pro
posed supra) IS that the fIght of aVOIdance is kept open
as long as payment in whole (of all instalments) has not
been made, see the initial phrase: "where the buyer has
paid t~e pric~". Thi~ applies also in respect of the buyer's
delay ID takmg delIvery. It furthermore applies to any
breach of the buyer's obligations to make provision for
assuring or guaranteeing payment (by bill of exchange
documentary credit etc.), cf. article 35 and old ULIS
a~icle 69. A fund~mental b~each of such obligations
gives the seller the nght to aVOId for the unlimited period
of time until (full) payment is made.

36. After payment has been made, however the
situation is and ought to be another. Under the proposed
text (contrary to the present text) it will then invariably
be too la~e for the seller to declare avoidance in respect
of delay ID payment. As regards delay in taking delivery
one might contemplate two alternative solutions, either
to apply the rule formulated in the proposed subpara
graph (a) or the rule in subparagraph (b). Under the first
alternative it would, after received payment, be too late
for the seller to declare avoidance in respect of the buy
er's delay in taking delivery. This would apply even if
the buyer never takes delivery after payment, and even if
the seller has fixed a nachfrist under article 44 for the
purpose of obtaining the right to avoid under article 45
paragraph 1 (b). The seller would have to resort to other
remedies, such as damages and/or steps under articles
62-63. Under the second alternative the rule in para
graph 2 (b) would apply and in particular enable the
seller to use the nachfrist for the purpose of possible
avoidance, even after he has received payment. Both al
ternatives may seem acceptable, but the second one is
deemed to be preferable and is proposed in the text above.

37. It would seem implied in the system that any
right of avoidance because of previous failure in respect
of payment guarantees could not be declared after re
ceived payment (in the present text: after performance).
But avoidance within a reasonable time after discovery
of the breach will be open under subparagraph (b) in
respect of other breaches, e.g. as regards place, currency
and manner of payment. Payment of the price in case of
disputed amount is in an intermediate position and may
be left to the courts. (Otherwise, payment or performance
presumably means payment or performance in whole.)

Article 46

38. The last sentence of paragraph 2 should read:
"If the buyer fails to do so after having received the
request, the specification made by the seller is binding."

Article 48

39. Paragraph 1 of this article states that breach in
respect of anyone instalment may constitute an anticipa
tory breach and give the other party reason to avoid the
contract for the future (as regards future instalments).
Paragraph 2 states that avoidance in ,respect of future
deliveries may be extended to deliveries already made if
they are interdependent. It should also be provided
for the possibility of extending an avoidance of any
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made delivery (instalment) to previous deliveries (cf. old
ULIS art. 75 para. 2), in partic:ular where it is. the last
delivery that is' avoided. Paragraph 2 could then be
drafted as follows (alternatively be transferred to art. 32
as a new para. 3?):

"2. If a buyer avoids the contract in'respect of any
delivery [under a contract for delivery of goods by
instalments] and if, by reason of the interdependence
with such delivery, other previous or future deliveries
cannot be used for the purpose contemplated by the
parties in entering into the contract, the buyer may
also, provided that he does so at the same time, de
clare the contract avoided in respect of such previous
or future deliveries."

Article 50

40. The provision of paragraph 1 should be drafted
more objectively (cf. old ULIS art. 74), for instance as
follows:

"1. Where a party has not performed one of his
obligations he is not [shall neither be required to per
form nor be] liable in damages for such non-perform
ance if he proves that it was due to an impediment
beyond his control and of a kind which a party in the
same situation could not reasonably be expected
neither to take into account at the time of the conclu
sion of the contract nor to avoid or overcome."
41. Paragraph 3 should be extended to provide for

the practical case where a temporary impediment may
entail permanent relief (cf. old ULIS art. 74 para. 2),
and read as follows:

"3. The exemption provided by this article has
effect for the period during which the impediment
existed. However, the party concerned shall be per
manently relieved of his ability /obligation/ if, when
the impediment is removed, the performance has so
radically changed as to amount to a performance quite
different from that contemplated by the contract."
42. The consequences of the relief will depend on

whether or not the failure to perform under article 50 is
deemed to be equal to a breach of contract. If this ques
tion is not solved in the Convention, it will depend on
national laws, which differ greatly on this point. It should
therefore be made clear (in the form of an express re
minder) that the other party may apply the provisions on
avoidance or price reduction, and, if so, that the provi
sions of article 50 apply to both parties. Cf. old ULIS
article 74 paragraph 3. It is proposed to add the follow
ing as a new paragraph 5:

"5. Nothing in this article prevents a party from
avoiding the contract or reducing the price in accor
dance with the provisions of this Convention on ac
count of a failure by the other party to perform any of
his obligations."

Articles 56 and 57

43. Articles 55-57 set out three alternative methods
for the calculation of damages for breach of contract in
case of avoidance. The text of articles 56 and 57 seem to
suggest that the claimant shall have a free choice between
these remedies, and this point is brought out even more
forcefully in the commentaries on article 56 (note 4) and
on article 59 (note 3). Articles 55-57 will, of course,

have to be read in conjunction with article 59 imposing
upon the injured party a duty to adopt reasonable mea
sures to mitigate the loss resulting from a breach. How
ever, the Norwegian Government considers - without
accepting as correct the interpretation of these articles
set out in the commentaries referred to - that the strong
emphasis on this free choice of the claimant may open up
for an interpretation of article 59 which will reduce the
duty of the claimant to mitigate the loss, far beyond what
is today the law in many countries. The net effect of
articles 55-57 and 59 can consequently in particular
cases be that the claimant is entitled to recovery in excess
of his loss as established after appropriate measures to
mitigate the loss have been or should have been taken.
For these reasons and in accordance with the views ex
pressed below, the Norwegian Government proposes that
the reference to article 55 contained in article 56 (1) and
in article 57 (1) should be deleted.

44. If a substitute transaction has been made, article
56 (1) allows recovery of the price difference so estab
lished, while article 56 (2) allows recovery of additional
items of loss in accordance with article 55. In view of this,
the reference to article 55 contained in article 56 (1)
seems to suggest that even in respect of the price differ
ence a higher amount may be recoverable under article
55. However, this would be tantamount to recovery in
excess of the loss in terms of a price difference actually
established. Even if the claimant brings his claim under
article 55, the price difference established by the sub
stitute transaction must necessarily be a main item in
calculating his individual loss. Consequently, the refer
ence to article 55 contained in article 56 (1) should be
deleted as misleading.

45. If the claimant does not want to disclose a sub
stitute transaction or if for commercial reasons, it is
difficult to conclude that a transaction of the claimant is
in fact such a transaction, he may of course choose not
to invoke. article 56. In that case he may, on the other
hand, invoke article 57 to recover in respect of the price
difference in the amount set out in article 57 (1). The
reasons for making article 57 an alternative to article 56
are consequently appreciated. Again however, article 55
appears as a further alternative. In light of article 57 (3),
referring to article 55 as regards recovery of items of
loss other than the price difference, the reference to article
55 contained in article 57 (1) can have an independent
significance only if the recovery in respect of the price
difference may be higher under article 55 than under
article 57 (1). It should be kept in mind that the case
under consideration is not one where a substitute trans
action is proven and invoked by the claimant. This being
so it is suggested that the reference to article 55 contained
in article 57 (1) should be deleted.

46. Article 57 (1) allows recovery of the price dif
ference as of the date of avoidance, and applies only
when the goods may be sold or bought at a current price.
Having decided to avoid the contract, the claimant may
consequently avoid any further loss in respect of the price
difference than that referred to in article 57 (1) by ap
propriate substitute transaction, cf. article 59. If he fails
to do this and the market subsequently rises, he and not
the party in breach should bear the consequences. In
other words article 55 should not be alternative in the
sense of allowing a higher recovery in respect of the price
difference than article 57 (1). It is submitted that even if

•
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calculating in such a case the damages under article 55,
the result will be the same if due account is taken of
article 59. In light of this, the reference to article 55 con
tained in article 57 (1) - suggesting a ground for higher
recovery - is misleading and should be deleted.

47. In conclusion the Norwegian Government con
siders that the key question relevant to articles 55-57
and 59 is the extent of recovery in respect of the price
difference. In the cases referred to in article 56 (1) and
article 57 (1), the provisions of article 55 should not
constitute an alternative basis for any higher recovery
in respect of such loss. Other items of loss will of course
be governed by the rules of article 55, cf. articles 56 (2)
and 57 (3), read in conjunction with article 59.

48. Consequently the Government proposes to de
lete the reference to article 55 contained in articles 56
(1) and 57 (l).

49. In article 56 (1) an alternative drafting may be
to substitute the words: "if he does not rely upon the
provisions of articles 55 or 57" by the following: "as
part of the damages referred to in article 55". (The pro
vision in para. (2) of art. 56 should then be deleted as
superfluous.) The claimant's option to invoke either
article 56 or article 57 would follow from the wording in
article 57.

Article 59

50. Add the following as a new second sentence:
"These measures shall include, where appropriate.
notice within a reasonable time to the party in breach
for the purpose of enabling him to mitigate the loss."

COMMENT

51. The proposed provision on notice within a rea
sonable time to the party in breach seems reasonable in
cases where that party may otherwise be unaware of the
breach or the consequences thereof to the other party. A
notice will put the party in breach in the position that he
may himself adopt measures to mitigate the loss result
ing from the breach and thereby reduce his liability in
damages. This may be of practical importance in cases
where the party in breach is in a better position than the
other party to adopt measures to mitigate the loss. There
is a particular need for such a provision in cases where
damages may be claimed for late delivery (non-delivery
included) or other delayed performance, without avoid
ance of the contract, because there is no provision in
such cases corresponding to the provisions on notice in
articles 23 and 30.

POSSIBLE NEW ARTICLE 59 BIS ON FRAUD

52. The Working Group has decided to delete the
provision in old ULIS article 89, which refers the deter
mination of damages in case of fraud to national law on
contracts on sale not governed by the Uniform Law. The
considerations behind this decision seem mainly to have
been the following:

(a) The need for uniformity;
(b) No imperative necessity to modify the limitation

of damages provided by the foreseeability test in
article 55;

(c) To avoid the possible misinterpretation of the

old article 89 that the party who is the victim of fraud
shall not in any event be entitled to damages at least
equal to those which he would have recovered by the
simple application of articles 55 to 59.

53. . The deletion should be reconsidered, taking into
consideration, inter alia, that the old article 89 deals with
fraud on the part of anyone of the parties, the victim as
well as a fraudulent party claiming damages for a breach
by the other party. The provisions of articles 55 to 57
seem to need a correction for cases of fraud committed
by the claimant. Cf. also articles 25 and 50. It should
also be taken into consideration that the convention does
not govern and cannot unify the effect of fraud regarded
as a tort independent of contract, in particular where the
fraud is committed before or during the conclusion of the
contract. It should be made clear whether, and in what
way, the Convention regulates the effect of fraud in per
formance of the contract. Cf. the proposed amendment
to article 26 and comments thereto.

Article 65

54. In paragraph 2 regarding goods in transit it
should be made clear that the provision presupposes that
the goods, when handed over to the carrier or later, have
been separated or otherwise identified for transmission
(delivery) to some (specified) person (or consecutive
consignees), Le. either the seller or another predecessor
of the buyer. (Cf. prof. Tunc's commentary on old ULIS
art. 99.) The provision should not apply to unascertained
and unidentified goods in bulk transmission to different
consignees whose parts in the goods are not separated. It
is proposed to draft paragraph 2 as follows:

"2. Where the contract of sale relates to goods al
ready in transit, the risk is borne by the buyer as from
the time when such goods were handed over to the
first carrier for transmission to the seller or another
consignee. However, the risk of loss of goods sold in
transit does not pass to the buyer if, at the time of the
conclusion of the contract, the seller knew or ought to
have known that the goods [or part thereof] had been
lost or damaged, unless the seller discloses such fact
to the buyer."
55. As regards possible new paragraph 3 see AI

CN.9/WG.2/WP.25.

Article 66

56. It is proposed that this article should read as
follows:

"1. In cases not covered by article 65 the risk
passes to the buyer when the goods are taken over by
him or, where he has not done so in due time, from the
earlier moment when the goods have been placed at
his disposal and he has committed a breach of contract
by failing to take delivery.

"2. If, however, the buyer is required to take over
the goods at a place other than any place of the seller,
the risk passes when time for delivery has come and
the buyer is aware, or has received notice, of the fact
that the goods are placed at his disposal at such place.

"3. Where the contract relates to a sale of goods
not then identified, the goods are deemed not to be
placed at the disposal of the buyer until they have
been separated or otherwise clearly identified to the
contract."
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COMMENT

57. Paragraph 1 amalgamates the present paragraphs
1 and 2 first sentence. The present text is somewhat con
fusing because, while it would appear that the risk in any
event passes when the goods are taken over by the buyer
that conclusion is weakened by the cumulative reference
to the seller placing the goods at the buyer's disposal.

58. Paragraph 2 is new and takes care, inter alia, of
situations where delivery is effected in accordance with
present article 15 subparagraph (b), e.g. where the goods
are held by a bailee or a warehouseman. Cf. ULIS articles
23 (2) and 97 (1). See also the report of the Working
Group from its fifth session (A/CN.9/87)* under para
graphs 236-238. Even if the time (period) for delivery
has come, this does not necessarily imply that it is a
breach of contract by the buyer to omit to collect the
goods without delay. If the place for collection (delivery)
is a place of the buyer or of a third person, it seems rea
sonable that the risk passes immediately when the goods
have been placed at the buyer's disposal at such place
(and this is made known to him). If, however, the place
of delivery is a place of the seller, 'it may be more reason
able or rational (insurance etc.) that the risk does not
pass until the delay amounts to a breach of contract.

59. The proposed paragraph 2 is based on the as
sumption that the concept "taken over" in paragraph 1
is limited to taking physical possession. Where goods are
in the hands of a third person, it has however, been sug
gested that the buyer "takes over" the goods when an ap
propriate act has occurred after which the third person is
responsible to the buyer for the goods (and that the risk
in such cases passes even before the buyer has committed
a breach of contract by failing to take over the goods
physically). It has been submitted that such appropriate
act includes the handing over of a negotiable document of
title (e.g. negotiable warehouse receipt) or the acknow
ledgement by the third person that he holds the goods for
the benefit of the buyer. This interpretation would bring
about uncertainties in applying the concept "take over"
and seems not justified by the current text. But the prob
lem behind calls for a clear provision.

60. Paragraph 3 corresponds to present paragraph 2
second sentence.

PAKISTAN

GENERAL OBSERVATIONS

General specific contract specimen
1. It would be useful and desirable if in the light of

this Convention, the United Nations Commission on In
ternational Trade Law drew up a general/specific con
tract specimen for use in international trade.

2. Similarly, it would be efficacious if the member
nations were advised to create inspection/examination
bodies in their respective countries in collaboration with
the Chambers of Commerce and Industry for the check
ing of quality, quantity, packing, delivery, conformity
with samples, etc. Such agencies should be empowered
to check and issue clearances and in the event of any
complaint or loss thereafter, the inspection agency and
seller should be held responsible for it.

*See Yearbook ... 1974, part two, I, 1.

COMMENTS ON PARTICULAR ARTICLES

Article 1(2)

3. The place of business of the parties should be
clearly defined to prevent triangular business which oc
curs in the case of re-export to a third State by the buyers.

Article 6(b)

4. Clearly defining a place of business, instead of
making reference to habitual residence, is necessary.

Article 10(2)

5. For declaration of avoidance of contract the no
tice given by a party should be well in advance in order
to assess reasons for the avoidance of contract and to
evaluate its genuineness.

Article 11

6. If a contract of sale is not evidenced by writing
then the witness should be their Chambers of Commerce
or Associations of trade concerning the commodity
in question.

Article 14

7. The original documents should preferably be
routed through authorized commercial banks to ensure
realization of the amount in question.

Article 15(c)

8. The place of delivery should be clearly defined in
the contract to avoid any misunderstanding.

Article 17

9. A clause may be added to this article to explain
reasons in case of delay.

Article 20(1)

10. It would be appropriate if the responsibility for
lack of conformity rested with the Inspection agency con
cerned and the seller.

Article 22(2)

11. Examination before shipment of goods is pref
erable. Ex-destination examination may cause expense
and complications.

Article 23(1)

I 2. The term "reasonable time" wherever it occurs
in the draft should be clearly determined and defined.

Article 23(2)

13. Two (2) years time is too long a period as goods
will lose their resale value. It is advisable to carry out
inspection at the time of unloading.
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14. Provided it is included in the contract.

Article 31

15. Reduction in price should be clearly defined in
contract or mutually agreed up~n thereafter.

Article 36

16. The basis of price determination should be
clearly defined in the contract.

Article 39(3)

17. The examination time-limit of goods must be
defined.

Article 57(2)

18. In calculating the amount of damages "invoice
value" should preferably be the basis.

Article 63(1) and (3)

19. It is reasonable to determine a time-limit and
the other party should be duly intimated. Preservation
cost should also be intimated to the buyer by the seller.

PHILIPPINES

[Original: English]

GENERAL OBSERVATIONS

1.. All the articles should have titles. For example:
Article 1. Application of the Convention; Article 2. Sales
not covered by the Convention, etc.

OBSERVATIONS ON PARTICULAR ARTICLES

Article 1

2. It is suggested that in order for this Convention
to apply, the parties must not only have places of busi
ness in different States but must be of different nation
alities.

3. Thus, a Filipino whose place of business is in New
York, and another Filipino whose place of business is in
Tokyo, shall, in contracts of sale between them, be
governed not by this Convention but their own national
law. Hence, it is proposed that paragraph (1) of article 1
should read: "(1) This Convention applies to contracts
of sale of goods entered into by parties of different
nationalities whose places of business are in different
States: "

Article 2

4. The term "goods" should be defined in order to
determine what goods will not be subiect to the Conven
tion. The exclusion of "ships, vessels~and aircraft" from

• the application of the Convention seems unjustified. The
general provisions of the Convention may be applied to
them, subject to the special requirements imposed by
special laws governing them. . .

5. We suggest the addition after the term "exclude"
of the following words: "by express stipulation" in order
to indicate clearly that "implied" exclusion, derogation
or varying of any of the provisions of the Convention, is
not recognized. Article 5, as amended, should read as
follows: "The parties may exclude by express stipulation,
the application of this Convention or derogate from or
vary the effect of any of its provisions."

Article 6

6. If our comments on article 1 regarding the taking
into account of the nationality of the parties in the ap
plication of the Convention is favourably considered,
then, paragraph (c) of article 6 should read as follows:
"(c) Neither the civil or commercial character of the
parties or of the contract is to be taken into con
sideration."

Article 9

7. We suggest the deletion of the last portion of the
article: "and the party in breach foresaw or had reason
to foresee such a result." Unless so deleted, the party in
breach will always allege to exempt himself from liability
that he did not foresee and had no reason to foresee "sub
stantial detriment" to the other party. It is sufficient that
a "substantial detriment", as a fact, resulted from the
breach; it is quite difficult to prove further that the party
in breach "foresaw or had reason to foresee such a re
sult". This will practically allow exemption of the party
in breach from liability for breach of the contract as it
would be easy for him to allege his ignorance of such
substantial detriment but difficult for the injured party
to prove otherwise.

Article 11

8. An international sale of goods is presumed to in
volve a value greater than 500 pesos (Philippine cur
rency, .J? ), equivalent to approximately $US70. Under
Philippine law, any sale of goods at a price not less than
.p 500 must be evidenced by writing, note or memoran
dum, in order to be enforceable. It is suggested that a
contract of international sale of goods should always be
in writing or evidenced by some note or memorandum of
some sort, or exchange of telegrams or the like. This re
quirement would give certainty to commercial contracts
and would prevent unnecessary litigations. Hence, it is
proposed that article 11 should read as follows:

"A contract of sale to be enforceable must be evi
denced by writing, note, or memorandum signed or
acknowledged by the parties or their authorized agents,
although it need not be subject to any other require
ments as to form. It may be proved by means of proof
generally recognized by the law of evidence."

Article 16

9. The preposition "to" in article 16, paragraph (l)
.should be changed to "in" so as to read: "or are not
otherwise identified IN the contract, ...".
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Article 43

10. We suggest the insertion after "seller" in the
first line, of the words "after he has duly complied with
his obligation under the contract," so that said article
will read as follows:

"The seller, AFTER HE HAS DULYCOMPLIED
WITH HIS OBLIGATION UNDER THE CON
TRACT, may require the buyer to pay the price, take
delivery or perform any of his other obligations, unless
the seller has resorted to a remedy which is inconsis
tent with such requirement,"

POLAND

GENERAL OBSERVATIONS

1. The Government of the Polish People's Republic
is of the view that the draft convention on the interna
tional sale of goods prepared by the UNCITRAL Work
ing Group properly reflects a balanced and carefully
elaborated compromise between the interests of both
parties to a contract of sale of goods.

OBSERVATIONS ON PARTICULAR ARTICLES

2. There are, however, a few matters which are sus
ceptible to improvement.

Article 50

3. One of the most important problems for parties
to a contract of sale of goods is the problem of changes
of circumstances which could not have been foreseen by
them at the conclusion of a contract.

4. Such changes can result in excessive difficulties
for the parties or threaten them with considerable dam
age when performing the contract.

5. Therefore, it seems reasonable to include in the
draft a provision dealing with the principle rebus sic
stantibus according to which any party will have a right
to renegotiate conditions of a contract.

6. Thus the following provision should be included
after article 50 of the draft:

"If, as a result of special events which occurred after
the conclusion of the contract and which could not
have been foreseen by the parties, the performance of
its stipulations results in excessive difficulties or
threatens either party with considerable damage, any
party so affected has a right to claim an adequate
amendment of the contract or its termination."

Article 13

7. It seems advisable to precede article 13 of the
draft by a general clause to the effect that in the interpre
tation and application of the stipulations of a contract,
the intention of parties as well as the purpose they wish
to achieve are to be taken into account.

8. The rationale of the foregoing suggestion is as
follows:

The draft convention deals with a contract of sale
of goods. In case of a dispute, the stipulations of the
contract concerned are to be examined. If any of the
said stipulations gives rise to doubts, the court when

considering a case should try to clear up the intention
of the parties at the conclusion of· the contract. The
court should also consider what the parties wanted to
achieve, Le. what was the purpose of the contract.

Additional article: Choice of Law

9. The draft Convention does not indicate the law
which is to be applied to the contract when the contract
does not contain an appropriate stipulation to this effect.
This problem is closely connected with the question of
the conflict of laws. It seems therefore advisabfe to sup
plement the draft by a provision that, unless the parties
agree otherwise, the law of the seller's country is to be
regarded as the proper one with respect to a contract of
sale of goods. It is justified by a quite common reco'gni
tion of this principle in the international trade.

Additional article: Penalties

10. It seems also advisable to include in the draft a
provision concerning penalties. This will facilitate, to a
considerable degree, any claim of damages for a breach
of contract.

11. Regulation of the question of penalties in the
draft will also eliminate the existing lack of uniformity
in this field in the various legal systems.

Article 10

12. Attention should also be drawn to the provisions
of article 10, paragraph 3 according to which the ad
dressee bears consequences when the notice fails to ar
rive within the required time or that its contents have
been inaccurately transmitted. This provision ought to
be amended in order to balance the rights and obliga
tions of the parties to a contract of sale of goods.

SWEDEN (A/CN.9/125/ADD.1)*

[Original: English]

GENERAL REMARKS

1. For international trade transactions to function
smoothly, it is desirable that States. should as far as pos
sible apply the same substantive rules in respect of inter
national sales. The work carried out within UNCITRAL
with a view to achieving a convention in this field is
therefore most important.

2. In the opinion of the Swedish Government the
draft Convention prepared by the Working Group con
stitutes a suitable basis for future work. The draft must
be regarded as a considerable improvement on the 1964
Hague Convention relating to a Uniform Law on the In
ternational Sale of Goods (ULIS).

3. One general criticism can, however, be made of
the draft, namely a certain lack of clarity and precision.
None the less, it is clear that a fairly high level of ab
straction and vagueness is inevitable in rules that are to
apply to a large number of States whose legal, social and
economic systems differ. The Swedish Government is in
favour of revising the text to make it as clear and strin
gent as possible.

* 30 March 1977.
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STRUCTURE OF THE. DRAFT

4. One basic feature of the draft is that the remedies
for breach of contract bythe seller are dealt with together
in one section and that the remedies for breach of con
tract by the buyer are dealt with together in another
section. Contrary to the rules of the Nordic legal systems,
failure by the buyer to pay the price for goods is equated
with failure to take delivery of goods. As a result, the
seller in the latter case can declare the contract avoided
even if the buyer has paid the price. HeTe it would be
enough for the seller to have the possibility of selling the
goods on the buyer's account.

S. Another example of the consequences of theap
proach adopted is that not only failure to comply with
the requirements laid down in the Convention but also
cases where a party has not performed his obligations
under the contract are treated as breach of contract.
Such a rule has far-reaching implications, at any rate
formally. .

6. However, the Swedish Government considers that
the basic' structure of the Convention can be accepted.

COMMENTS ON INDIVIDUAL ARTICLES

7. In the Government's opinion, the solutions con
tained in the individual articles can, generally speaking,
be accepted. Certain improvements could, however, be
made in respect of specific details. The Government
therefore wishes to make the following comments, which
are not to be regarded as exhaustive or definitive.

Article 1

8. To enable as many States as possible to accede
to the Convention, reservations should be permitted in
certain respects. At the present time, Sweden, Denmark
and Norway have similar acts relating to the sale of
goods. In such circumstances, it should be possible to
apply, between different States, common national legal
rules that differ from the Convention. Accordingly,
when implementing the Convention, a group of States
should be able to reserve the right to consider them
selves as one State (cf. ULIS, article II). It should also
be possible for a State bound by ULIS to become a party
to the new Convention.

Articles 5 and 8

9. Under article 5, the Convention's provisions are
non-mandatory and article 8, paragraph (2) contains pro
visions on the effect of usages and practices. On the other
hand, there is no express counterpart to ULIS article 9,
paragraph (3), whereby provisions or forms of contract
commonly used shall be interpreted according to the
meaning usually given to them in the trade concerned. In
particular, as regards delivery clauses of the f.o.b. and
c.i.f. type it is important that it should be made clear that
these should generally be interpreted not on the basis of
the Convention but in accordance with usages and prac
tices. A provision to this effect should be inserted in
article 8.

Articles 15-17 (64-67)

10. The Convention contains separate rules on the
delivery and the passing of risk. These rules in part

correspond to each other. However, it is difficult to see
why different conditions have been laid down. It should
be possible to co-ordinate the rules further.

Article 26

11. If the seller has not delivered the goods in time
and the buyer wishes to claim damages for the delay, he
ought to be required to make his claim known within a
specified time-limit.

Article 27 (43)

12. In the commentary on article 27, it is stated
that the buyer's right to "require performance" also
includes a duty for the seller to "cure any defects".
In many situations it would seem appropriate that the
seller should have such an obligation but this obligation
cannot be unlimited. The defect may be of such a nature
that it cannot be cured. To cure the defective perform
ance may also place an unreasonable burden on the
seller. The seller's obligation should therefore be clarified
in the Convention, possibly in connexion with article
27, paragraph (2).

13. If the seller fails to deliver the goods, the buyer
can, under article 27, paragraph (1), inter alia, require
delivery. In the event of the seller failing to deliver, and
the buyer being able to satisfy his requirements in some
other way without additional costs, express avoidance
would seem in many cases not to arise. Should the price
then increase, the draft text allows the seller to require
delivery or other performance at a much later date. This
provision is unsatisfactory. A condition for maintenance
of the right to require performance should be that the
buyer presents his request within a reasonable time-limit
after the last deadline for delivery. When the buyer has
not paid the price, the seller should in the same way be
obliged to make his request for performance within the
same time-limit.

Article 28 (44)

14. If one party requires performance without
indicating "an additional period of time of reasonable
length", articles 28 and 44 are not applicable. This seems
to apply whether no time-limit has been indicated or the
period is shorter than provided for in these articles (e.g.
"promptly"). This should not, however, mean that the
party who requested performance can then immediately
avoid the sale. Instead he shOUld, of course, be obliged
to accept delivery effected at once or within the period
indicated. The difference between the two types of
request for performance should be made clear.

Article 29

15. Article 29, paragraph (2) contains a provision
giving the seller a right to request the buyer to make
known whether he will accept delivery. Such a rule is
natural in those cases where the seller has indicated in
his request a reasonable time within which he intends
to perform. In other cases the buyer, would sometimes
find it so evident that he does not wish to accept the
goods that he does not bother to reply. This rule should
be limited to situations of the former type.
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Articles 47 and 49

16. Both article 47, paragraph (3) and article 49
contain rules concerning avoidance as a result of an
anticipatory breach. While article 49 requires that it
is "clear that one of the parties will commit a funda
mental breach", a considerably lower risk is required
under article 47, paragraph (3). The latter rule goes too
far. Article 47 should be limited to "suspending per
formance" and the conditions for avoidance - apart
from the special case dealt with in article 48 - should
be those laid down in article 49.

Article 50

17. The Government does not find that the rules of
exemption from liability in damages as they now stand
are satisfactory, particularly when applied to defects in
the goods, and should prefer to have them reconsidered
as concerns both the content and the drafting. Further
more, it would also seem desirable to deal with exemp
tion from the obligation to perform. Otherwise, there are
several situations in which exemption from liability in
damages may become worthless because the other party
can force performance. For instance, let us suppose that
such a shortage of a certain kind of goods arises that
difficulties in procuring the goods entail exemption
under article 50, paragraph (1). As long as performance
is not excluded, the buyer may through delivery, avoid
any damage.

18. In principle such exemption from the duty to
perform should apply only during the period when the
impediment exists (cf. article 50, para. (3». If a party
still wishes to obtain performance when the impediment
ceases, it may under the obligation suggested above be
his responsibility to request performance. Should the
impediment last for a long time, the Convention should
indicate that the obligation to perform ceases entirely.

19. On the other hand, there do not seem to be
adequate grounds for including special rules on limita
tions on the other party's right to avoid the contract (or
to require a reduction of the price). In principle, this
right should exist regardless of whether the other party
can invoke exemption from the obligation to perform
or not.

UNION OF SOVIET SOCIALIST REPUBLICS

[Original: Russian]

Article 1

1. For greater clarity, the words "For the pur
poses of paragraph (1) of this article" should be inserted
at the beginning of paragraph (2).

Article 2

2. In order to achieve uniformity with similar ques
tions in conventions relating to the international sale
of goods, the wording of article 2 (a) should be identical
to that of article 4 of the Convention on the Limitation
Period in the International Sale of Goods, namely: "(a)
of goods bought for personal, family or household use".
Consideration should also be given to the question of
the advisability of including in the Convention provisions

similar to those in article 5 of the aforementioned Con
vention on the limitation period. In addition, the word
"gas" should be inserted in article 2 (f), since the terms
of contracts for the sale of gas are sui generis.

Article 7

3. Delete article 7, paragraph (2), which is enclosed
within square brackets.

Article 10

4. Since article 10, paragraph (2), is worded in such
a way that it may create the assumption that prior notice
by the other party is required before a declaration of
avoidance of the contract is forwarded to him it would
be advisable to reword that paragraph and, at'the same
time, to provide that the notice should be in writing, for
example, by stipulating that "A declaration of avoidance
of the contract is effective only if it takes the form of
written notice to the other party".

Article 11

5. This article is unacceptable and should be deleted
from the draft Convention. The question of the form
of the contract should be regulated by the Convention on
the formation of contracts, which the Working Group
is preparing to draft. If a decision is taken to retain in
the Convention a provision on the form of contracts, then
it is necessary to stipulate that contracts should be in
writing, if national legislation so requires, even if that
applies in the case of only one of the parties to the con
tract. As to the consequences of not complying with the
provision that the contract should be in writing, it would
be possible to provide either that the contract in such
cases should be regarded as void, or that the law of the
State whose legislation requires that the contract be in
writing should apply.

Article 19

6. Paragraph (1) (b) should read: "(b) are fit for_
any particular purpose expressly made known to the'
seller at the time of the conclusion of the contract".

Article 26

7. If it is implied in paragraph (1) that damages
may be claimed in addition to the exercise of the rights
provided in articles 27 to 33, and not as an alternative,
then the meaning of paragraph (2) is not clear.

Article 28

8. Should this article be understood to mean that the
penalty provided for in the contract (for example, for
delay in delivery) should also be regarded as a remedy
to which the buyer cannot resort during the additional
period of time provided for in this article?

Article 32

9. In paragraph (2), after the words "if the failure
to make delivery completely", the word "and" should be
replaced by "and/or" since a fundamental breach of the
contract may occur where only one element is present
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(failure to make delivery complete~y, or failure to make
delivery in conformity with the contract); it is not nec
essary for both to be present.

Article 36

10. This article is not acceptable. The price must
be determined or determinable.

Article 40

11. The last part of this article should be changed
to read: "without the need for any request or other
formality on the part of the seller".

Article 42

12. This article gives rise to the same doubts as
article 26.

Article 44

13. This article gives rise to the same doubts as
article 28.

Article 50

14. The wording of paragraph (1) should be made
more precise, as follows: "(1) If a party has not per
formed one of his obligations, he is not liable for such
non-performance if he proves ...". Paragraph (3) of this
article should be deleted.

Article 56

15. Paragraph (2) should be changed to read: "The
provisions of paragraph (1) of this article do not pre-

. clude the right to seek other damages also, if the con
ditions of article 55 are satisfied". The proposed change
is prompted by a desire to avoid a direct reference to
loss of profit, since, in the first place, it is already referred
to in article 55, whereby damages are understood to
cover loss of profit, and, secondly, in such a situation
it is in fact difficult to imagine the possibility of a loss of
profit over and above the difference in prices.

Article 57

16. The remarks made in connexion with article 56,
paragraph (2), also apply to article 57, paragraph (3).

MATTERS NOT REGULATED OR ONLY PARTLY
REGULATED BY THE CONVENTION

17. Provision should be made in the Convention (for
-example, in article 13) for the application of the law of
the country of the seller to those questions which are
not regulated or are only partly regulated by the
Convention.

STRUCTURAL IMPROVEMENTS TO THE CONVENTION

18. Consideration should be given to the question
of the advisability of making certain structural improve
ments in the draft Convention, in particular, the possi
bility of combining the provisions concerning remedies

for breach of contract by the seller (chap. lll, sect. Ill)
and remedies for breach of contract by the buyer (chap.
IV, sect. Im.

UNITED STATES OF AMERICA

[Original: English]

1. The United States of America welcomes the
draft Convention on the International Sale of Goods, as
submitted to UNCITRAL by the Working Group on
this subject (A/CN.9/116, annex 1).* The proposals
set forth in the draft are the product of much thought
and study by the Working Group, which is to be com
mended for the contribution that it has made to the
development of the law of international sales trans
actions. The draft Convention supplies a good basis for
elaboration at the proposed diplomatic conference of a
definitive text. The United States will be pleased to par
ticipate in this enterprise and wishes to submit the fol
lowing comments on the text for consideration at the
conference. These comments are grouped under three
headings: major substantive proposals; drafting pro
posals; support for other proposals.

MAJOR SUBSTANTIVE PROPOSALS

A. The commentary
2. The United States is substantially in accord with

the commentary on the draft Convention on the Inter
national Sale of Goods (A/CN.9/116, annex 11).** It
believes that, although not part of the text itself, the
commentary is vital to the acceptability of the draft
Convention for three reasons.

3. First, there are some instances in which the com
mentary is necessary to assist those who are not familiar
with the text in understanding its meaning. This is par
ticularly true in view of article 13, which speaks of "the
need to promote uniformity" in "interpretation and
application" of the provisions of the Convention. An
example is article 31, which provides that the buyer may
declare a reduction in price of non-conforming goods.
This remedy is unknown in common law countries and
would not be understood by lawyers in those countries
without the helpful comments. Comment 3 is of particu
lar importance, since without it such a lawyer might not
suppose that the remedy was available to the buyer even
though he had already paid the price. A different type
of example is afforded by article 28, which allows the
buyer to request performance within an additional period
of time, but leaves it to comment 3 to tell the reader that,
if the seller does not comply, the buyer has the remedy
of avoidance of article 30(l)(b). A similar point can be
made as to articles 30 and 45, which provide for avoid
ance but leave it to comment 3, in each case, to tell the
reader of the notice requirement in article 10 for avoid
ance. The number of examples, where the comments
perform such a vital function, is very large.

4. Second, the commentary will be extremely useful
during the period when legal and business circles are
considering whether to recommend ratification by their
governments. Our advisers from business and the private
practice of law are unanimous about the desirability of

*Yearbook ... , 1976, part two, I, 2.
** Ibid., part two, I, 3.
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maintaining the c.ommentary and would, indeed, have
difficulty in comprehending the text without it.

5. Third, the commentary will be useful after the
text becomes effective in promoting uniformity. Making
this valuable aid to interpretation readily available to
all will help to achieve the aims of article 13. Back
ground material on the text, including earlier drafts and
the present commentary, as well as texts that may be
written in the future, will be available to lawyers who
are in major commercial centres with substantial law
libraries. Less centrally located lawyers will be dis~

advantaged by their situation unless there is a commen
tary that accompanies the final text. The comments to
our Uniform Commercial Code were designed to serve
somewhat this purpose and, although they do not form
part of the law that enacts the text they have been well
received and are highly regarded. Accordingly, the
United States urges that the commentary be submitted
to the General Assembly together with the draft articles
and recommends that the text adopted by a diplomatic
conference should be accompanied by a commentary.

6. Further, the United States proposes that the com
mentary be expanded by the addition of titles for the
discussion of each article in the commentary. These
titles could be placed before the text in brackets to
indicate that they do not form part of the text of the
articles and would appear only in editions containing
the commentary.

7. Should a commentary not accompany the text
when it leaves the Commission, the United States would
find it necessary to propose a considerable number of
drafting changes for the text, to make it more detailed
and to add cross references which would point the reader
to other provisions that qualify or supplement the pro
visions in question.

B. Notices and other communications (article 10)
8. Article 10(3) deals with transmission hazards

for only two kinds of communications: (1) declarations
of avoidance, and (2) notices of non-conformity required
by article 23. Since national rules on transmission haz
ards are far from uniform, it is important that the text
state a clear rule. The draft provides for communications
in many other articles: article 16(1) ("send the buyer
a notice"), article 16(3) ("at his request"), article 29(2)
("requests the buyer"), article 31 ("declare the price to
be reduced"), article 45(l)(b) ("has been requested ., .
has declared"), article 46(1) ("specify ... after receipt
of a request"), article 46(2) ("inform the buyer"), article
47(3) ("give notice to the other party ... received the
notice"), article 50(4) ("must notify"), article 63(1)·
("notice ... has been given"), article 63(2) ("give
notice"). The situation under the draft is. perhaps more
complex than if no rules for transmission hazards had
been included. In cases not covered by article 10(3), one
might expect three competing contentions: (l) non
uniform solutions should be sought in national laws; (2)
the rule of article 10(3) should be extended by analogy;
(3) a rule opposite to that of article 10(3) should be
applied.

9. Furthermore, article 1O(1), which says that notices
"must be made" by appropriate means, appears to be
either unjust or misleading. This. might be read to mean
that the sanction for non-compliance is that the notice
will be denied effect. But this would be unjust if the

notice was actually received in time although not by an
approved "means". The sentence ought to mean that
the sender is deprived of the benefit of a rule like that
in article 10(3), relieving him of the risk of transmission
hazards.

10. The United States therefore proposes the fol
lowingrevision:

Article 10

"[1.. Notices provided for by this Convention
must be made by the means appropriate in the
circumstances.]

"[2.] 1. A declaration of avoidance of the con
tract is effective only if notice is given to the other
party.

"[3.] 2. If [notice of avoidance or any notice
required by article 23] any other notice, request or
communication provided· for by this Convention is
sent by [appropriate means] means appropriate in the
circumstances within the required time, the fact that
the notice fails to arrive or fails to arrive within such
time or that its contents have been inaccurately trans
mitted does not deprive the sender of the right to rely
on the notice."

C. No writing required (article 11)
11. Article 11 has been placed in brackets because

agreement could not be reached on it. The difficulty came
in reconciling it with national rules. requiring a writing
for sales contracts executed by, for example, a State
trading organization or other company. The United
States assumes that the problem is one of restrictions
on the authority of representatives of a State trading
organization or company validly to contract other than
in a prescribed form. The United States, therefore, pro
poses the following additional paragraph:

Article 11

"1. A contract of sale need not be evidenced by
writing and is not subject to other requirements as
to form. It may be proved by means of witnesses.

"2. The provisions of paragraph (1) do not affect
an otherwise valid restriction on the authority· of a
party to conclude a contract other than in a prescribed
form or manner if that restriction is prescribed by
statutory law of the State where the party has its place
of business and is either known to the other party or
is widely known and regularly observed by parties to
contracts of the type involved."

D. Action for price (article 43)
12. Article 43 provides that, unless the seller has

resorted to an inconsistent remedy, he "may require
the buyer to pay the price". This appears to allow the
seller to recover the price in a suit against the buyer,
even though buyer has repudiated when the goods are
still in the hands of a seller who has an available market
on which he can sell them. It would appear that a seller
who had not yet begun to manufacture goods could take
advantage of this provision. Not only would this rule
work an: abrupt and regressive change in American law
but it is inconsistent with sound commercial practice.
A seller who can mitigate his loss by selling on the
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market should be expected to do !iO, consistent with the
policy behind article 59 on mitigation of damages. The
United States therefore proposes that article 43 be
modified:

Article 43

"The seller may require the buyer to pay the price,
take delivery or perform any of his other obligations,
unless the seller has resorted to a remedy which is
inconsistent with such requirement or in the circum
stances the seller should reasonably mitigate the loss
resulting from the breach by reselling the goods."
13. An alternative solution would be to modify

article 59:

Article 59

"The party who relies on a breach of contract must
adopt such measures as are reasonable in the cir
cumstances to mitigate the loss, including loss of profit,
resulting from the breach. If he fails to adopt such
measures, the party in breach may claim a reduction
in the damages, including any Claim for the price, in
the amount which should have been mitigated."
14. If such a change is not made, it would be desir

able to limit the action for the price to cases in which
the buyer has accepted the goods or the goods have
been destroyed or damaged after the risk has passed.

E. Partial avoidance by seller (articles 32 and 48)
15. The draft attempts to provide comparable rights

for sellers and buyers. There appears to be an oversight
in this regard as to partial avoidance of the contract
by the seller. When the contract provides for delivery
in instalments and one party's performance (seller's
delivery or buyer's payment) is seriously deficient with
respect to one instalment, the other should be permitted
to refuse his counter performance (buyer's payment or
seller's delivery) as to that instalment. It would be waste
ful to force a party to cancel the whole contract unless
the breach as to past instalments threatens "a fundamen
tal breach as to future instalments". Article 32 deals
with this situation where the seller is in breach, but there
is no comparable provision for the situation where the
buyer is in breach. The United States proposes that a
new paragraph (1) be added to article 48: (Present para
graphs (1) and (2) would be renumbered (2) and (3) ).

Article 48(1)

"1. In the case of a contract for delivery of goods
by instalments, if the failure of one party to perform
any of his obligations in respect of any instalment
constitutes a fundamental breach with respect to that
instalment, the other party may declare the contract
avoided with respect to that instalment."
16. In addition, the caption to section I of chapter V

should be expanded to read:
Section I. Anticipatory breach; instalment con

tracts

F. Impracticability (article 50)
17. Article 50 gives the appearance of being the

result of compromise. The result is generally satisfac-

tory, but does not sufficiently distinguish between the
case of the destruction of specific goods which the
parties assume will be in existence (see example 50A in
the commentary) and the destruction of goods that the
seller planned to use to fulfil the contract (see example
50B in the commentary). (The explanation of exam
ple 50B in the commentary is inadequate since no
language in the text supports it.) The deficiency can
be remedied if a requirement is added that the non
occurrence of the impediment must have been an implied
condition of the parties of the contract. The United
States proposes the following revision of article 50(1),
which also contains some drafting' suggestions in the
second sentence:

Article 50(1)

"1. If a party has not performed One of his
obligations, he is not liable in damages for such non
performance if· he proves that it was due to an
impediment which has occurred without fault on his
part and whose non-occurrence was an implied con
dition of the contract. For this purpose there is
deemed to be fault unless the non-performing party
proves that he could not reasonably have been
expected to [take] have taken the impediment into
account at the time of the conclusion of the contract
or to [avoid] have avoided or [to] overcome [the
impediment] it after it occurred."

G. Risk in documentary sales (article 65)
18. The present version of article 65(1) provides

that where the contract involves carriage, risk passes
to the buyer when the goods are handed over to the first
carrier unless the seller is "required to hand them over
at a particular destination". This may be adequate to
deal with contracts that are clearly "destination" con
tracts (e.g., f.o.b. buyer's city), but its application to c.i.f.
contracts (e.g., c.i.f. buyer's city) is unclear. It may be
that no negative implication is intended and that article
65(1) does not apply to either of the types of contracts
just mentioned. Or it may be that c.i.f. contracts are
governed by article 65 on the ground that the "insur
ance" term amounts to a degradation from the negative
implication of article 65(1) so that risk passes on deliv
ery to the first carrier. (This would not explain why the
same result follows under a/c.&f. contract.) Further
more, it would be desirable to modify article 65 to make
it clear that the seller's retention of control through
taking a bill of lading does not derogate from the usual
rules. If the substance of article 65(1) is to remain the
same, it would be desirable to modify article 65(1) as
follows:

Article 65(1)

"1. If the contract of sale involves carriage of
goods and the seller is not required to hand [them] the
goods over to the buyer at a particular destination,
the risk passes to the buyer when the goods are handed
over to a carrier for transmission to the buyer. The
fact that the seller is authorized to retain documents
controlling the disposition of the goods does .not
affect the passage of risk."
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DRAFTING PROPOSALS

A. Consistent terminology
19. As the delegation of the United States pointed

out at the seventh sess~L (\ ')f the Working Group, the
draft uses a wide variety VL terms such as "have reason
to know" (articles 2(a), 8(2) ), "ought to know" (articles
22(3), 30(2)(b), 45(2)(b), 50(4), 55, 65(2); cf. article
23(1», "could not have been unaware of" (articles
19(2), 24), "foresee" (article 9), and "contemplate"
(articles 6(a), 48(2». The over-all effect to a lawyer
familiar with the drafting of legislation in the United
States is that of a carelessly drafted text. Although dif
ferent shades of meaning may be conveyed by some of
the terms listed, the terms "foresee" and "contemplate"
are synonymous in our legal usage and "foresee" is in
wider current use. The terms "have reason to know"
and "ought to know" are also synonymous in our legal
usage, and although "have reason to know" is in wider
current use, its consistent use in the draft would require
a larger number of changes than would consistent use
of "ought to know". The United States proposes, there
fore, the following changes:

Article 2(a): "... unless the seller, at the time of
the conclusion of the contract, [did not know and
had no reason to know] neither knew nor ought to
have known that the goods were bought fot any such
use; ..."
Article 6(a): "... having regard to circumstances
known to or [contemplated] foreseen by the parties at
the time of the conclusion of the contract."
Article 8(2): "... a usage of which the parties know
or [had reason to know] ought to have known . .."
Article 48(2): "... for the purpose [contemplated]
known to or foreseen by the parties ..."

B. Conformity of style in articles 15 and 41
20. Article 15, on the seller's obligation to deliver,

and article 41,on the buyer's correlative obligation to
take delivery, follow different drafting styles. The United
States proposes that the articles be brought into harmony
by making the following changes in article 15. (This
would also avoid the implication that article 15 defines
the act of delivery. For example, even though the seller
fulfils his obligation to deliver by "placing the goods at
the buyer's disposal" at a particular place such as the
seller's place of business (see end of paragraph (b»,
there has been no physical delivery because the goods
have not been handed over to or taken over by the buyer.
Indeed, in most cases where the buyer fails to come for
the goods, the seller will resell them and there will never
be delivery to the buyer in breach.)

Article 15

"If the seller is not required to deliver the goods
at a particular place, [delivery is made] the seller's
obligation to deliver consists:

"(a) If the contract of sale involves carriage of
the goods, [by] in handing the goods over to the first
carrier for transmission to the buyer,

"(b) If, in cases not within the preceding para
graph, the contract relates to

(i) Specific goods, or

(ii) Unidentified goods to be drawn from a specific
s.tock or to be m~ufactured or produced, and at the
time of the conclUSIOn of the contract the parties knew
that the goods were at, or were to be manufactured or
produced at, a particular place, [by] in placing the
goods at the buyer's disposal at that place;

"(c) In other cases [by] in placing the goods at
the buyer's disposal at the place where the seller had
his place of business at the time of the conclusion of
the contract."

C. Location of article 25
21. The section that deals with conformity of the

goods begins with article 19, which states the seller's
obligation as to defects of quality, and ends with article
25, which states the seller's obligation as to defects of
title. The five intervening sections contain rules that qual
ify article 19, but their applicability to article 25 is
unclear because of its location. The United States
believes that, to the extent that the context permits, the
rules in those five sections are as applicable to the obli
gations imposed by article 25 as they are to those
imposed by article 19. It therefore proposes that article
25 be moved either to precede or follow article 19, with
appropriate renumbering.

D. Scope of right of avoidance under article 45(l)(b)
22. In international sales the critical step in buyer'S

performance is often not the buyer's actual payment of
the price, but the establishment of "a letter of credit or
a banker's guarantee" (article 35). Article 44 provides
that, on default by the buyer, seller "may request per
formance within an additional period of time of reason
able length". The words "request performance" are
sufficiently broad to embrace a request for establishment
of a letter of credit or banker's guarantee required by
the contract. However, article 45(l)(b), in implementing
article 44, provides merely for avoidance by the seller
if the buyer, after a request, has failed "to pay the price
or take delivery". This failure "to pay" would not include
a failure to take the steps mentioned here. (The use of
"pay" in article 34 and "steps to enable the price to
be paid" in article 35 suggests that the word "pay" does
not encompass such steps.) The United States, therefore,
proposes that article 45(1)(b) be revised:

Article 45(1 )(b)

" 1. The seller may declare the contract avoided:
"
"(b) H the buyer has been requested under Article

44 to pay the price, or to take the necessary steps
with respect to payment required under Article 35, or
to take delivery of the goods, and has not [paid the
price or taken delivery] complied with the request
within the additional period of time fixed by the seller
in accordance with [that] Article 44 or has declared
that he will not comply with the request."

E. Technical suggestions
23. The United States proposes the following

changes which are, it believes, largely self-explanatory:
(a) Article 15: The words "and at the time ... at

that place;" should be indented to indicate that they are
part of paragraph (b) and do not modify paragraph (a);

(b) Article 16: In paragraph (3), the phrase "the
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seller must provide" should be changed to "he must
provide", to conform to the style' of paragraph (2) ("he
must make"). (In paragraph (l) the phrase "the seller
must send" is justified because the word "carrier" inter
venes between the first use of "the seller" and this
phrase).

(c) Article 19(1): The words "Except where other
wise agreed" should be deleted as unnecessary in view
of Article 5 and as suggesting, by negative implication,
that other rules relating to conformity are not subject to
derogation or variation by the parties.

(d) Articles 19, 31: The words "conform with"
should be changed to "conform to" in order to conform
to correct English usage.

(e) Article 29: The words "perform" and "perfor
mance", which appear a total of four times in para
graphs (2) and (3), should be replaced by "cure". This
will make the reference to paragraph (l) clearer.

(f) Article 36: The phrase "generally prevailing at
the aforesaid time" should be changed to "prevailing at
that time" to make it consistent with article 57, which
does not use "generally" to modify "prevailing" and to
avoid "aforesaid", a stilted word.

(g) Article 39(2): The words "at the place of desti
nation" should be deleted.

(h) Article 47(1): The word "capacity" should be re
placed by "ability" (or perhaps "capability") because
the word "capacity" is often used to refer to legal capac
ity, including questions of insanity and even authority to
represent a principal.

(z) Article 48(2): The word "entering the contract"
are ungrammatical and inconsistent with the style of
other articles (e.g., article 6(a) ). They should be changed
to "at the time of the conclusion of the contract".

(j) Article 63(1): The syntax is garbled. The para
graph should be revised to read:

1. If there has been an unreasonable delay by the
other party in taking possession of the goods or in
taking them back or in paying the cost of preservation
[and notice of his intention to sell has been given], the
party who is under an obligation to preserve the goods
in accordance with articles 60 or 61 may sell them by
an appropriate means, after giving notice to the other
party of his intention to sell.

SUPPORT FOR OTHER PROPOSALS

A. United Kingdom proposal for article 50(3)1
24. The United States supports the proposal of the

United Kingdom to add a sentence to article 50(3). That
paragraph, with a few stylistic changes in the United
Kingdom proposal, would read:

Article 50(3)

"3. The provisions of paragraph (1) and (2) are
applicable only for the period during which the im
pediment existed. However, the non-performing party
shall be permanently relieved of his obligation if, when
the impediment is removed, the performance has so

1 Proposed by the United Kingdom during the seventh session
of the Working Group on the International Sale of Goods (5-16
January 1976). [Foot-note inserted by the Secretariat.]

changed that the contract has become materially more
burdensome than had the impediment not occurred."

B. Norwegian proposal for article 66(3)2
25. The United States supports the proposal by Nor

way to add a new paragraph (3) to article 66 which
with a change of style would read: '

"3. If the goods are not identified for delivery to
the buyer, by marking with an address or otherwise,
they are not clearly identified to the contract, unless
the seller gives notice of the consignment and, if nec
essary, sends some documents specifying the goods."

YUGOSLAVIA

[Original: English]

GENERAL OBSERVATIONS

1. Yugoslavia attaches exceptional importance to
the passage of the Convention on the International Sale
of Goods and in keeping with this it has been following
the work of the United Nations Commission on Inter
national Trade Law (UNCITRAL) on the drawing up of
a new text elaborated in the form of the first draft by the
Working Group of the Commission. No doubt the task
of the Working Group was much harder than the work
performed formerly by the International Institute for the
Unification of Private Law (UNIDROIT) since, in addi
tion to the existing system of the common law and the
systems based on civil law, it was requisite to take into
consideration this time the interests of the developed and
the developing countries, as well as the systems based
on planned economy and the ones characterized by free
trade. It is quite understandable that it was neither easy
nor simple to harmonize all these interests. This is also
where there might have ensued some short-comings in
the text, which will be indicated hereafter.

2. Yugoslavia deems it appropriate that UNCI
TRAL should have taken the initiative to revise the 1964
Hague Uniform Law. This is primarily due to the fact
that many developing countries, who need such a docu
ment even more than the developed countries, did not
have the opportunity to participate in the drawing up of
the text.

3. Yugoslavia is of the opinion that the present text
should be viewed also as proceeding from the idea of
establishing a new economic order stemming from the
decisions of the sixth and seventh special sessions of the
General Assembly of the United Nations. It is the gen
eral impression that the work of UNCITRAL on the
adoption of documents which would regulate the relations
between the buyer and seller in the context of the con
clusion of contracts on international sale of goods is in
line with the general aspirations of the developing
countries that international trade and its regulation be
considered also from the standpoint of the requirements
of the developing countries, which so far have not been,
or at least not sufficiently, taken care of. It is well known
that contracts on international sale of goods are con
cluded with reference to standard contracts and general
conditions, which contain a whole set of clauses suited to

2 Proposed by Norway during the seventh session of the
Working Group on the International Sale of Goods (5-16
January 1976). [Foot-note inserted by the Secretariat.]
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the economically more powerful contracting parties.
With the adoption of the Convention on the International
Sale of Goods some of these weaknesses might be elimi
nated. Some of the provisions of the Convention in this
respect should perhaps be imperative in character.

4. On the other hand, due to the work of UN
CITRAL on the revision of the Hague Uniform Law,
many countries, among them Yugoslavia, have postponed
the taking of any measures with a view to ratifying the
Convention on the 1964 Uniform Law, until the emer
gence of the new text, so that the final adoption of the
Convention on International Sale of Goods will put an
end to the present state of expectation and incertitude.
All the more so because in respect of the definition of the
notion of international trade there are three texts at the
moment (the Hague Uniform Law, the Convention on
the Limitation Period in the International Sale of Goods
and the draft Convention on the International Sale of
Goods), which has also been a source of doubt and un
certainty. Therefore, it would be indispensable to con
centrate all efforts into making this last stage in the
passage of the Convention as short as possible.

5. The adoption of the Convention on the Interna
tional Sale of Goods is indispensable also because it is
going to create possibilities to start - proceeding from
this, so to say, "basic text" - the drafting of other nu
merous regulations so badly needed in the field of inter
national sale, particularly by the developing countries.

6. The authority of the United Nations standing be
hind the present Convention will undoubtedly contribute
to its prestige, hence it is right to expect that convention,
especially if some improvements in the text are made, to
fare better than the previous similar texts, i.e. to be rati
fied by a larger number of countries.

7. In order to achieve all this it is necessary at this
final stage to approach the work with maximum serious
ness and goodwill, with no desire to insist on solutions
which suit only some particular States, but with the
awareness that it is an international text, which should
correspond to the interests of the greatest possible num
ber of States. Yugoslavia is of the opinion that it is
important to bear in mind the following:

(a) The Convention has to reflect the spirit and the
aspirations of the new international economic order;

(b) The Convention has to protect fairly and equally
the interests of both the buyer and the seller.

8. On the basis of the two above-mentioned criteria,
one gets the impression that some weaknesses of the
former Hague Uniform Law on the International Sale of
Goods have been avoided in the draft. In this respect the
following could be pointed out as positive:

(a) The fact that the breach of the contract "by
authority of law" has been abolished, since the institution
of an automatic breach can operate only in highly de
veloped economic systems. The breach of a contract "by
authority of law" could have serious and harmful con
sequences to the developing countries;

(b) The fact that, at a number of places in the text
of the draft "short time" has been replaced by "reason
able time".

9. On the other hand, with regard to the above
mentioned criteria, but also independently from them,
the following observations could be made in connexion

with the draft Convention on the International Sale
of Goods:

OBSERVATIONS ON PARTICULAR ARTICLES

Usages (article 8)

10. Under article 8, paragraph 2 of the draft Con
vention "the parties are considered, unless otherwise
agreed, to have impliedly made applicable to their con
tract a usage of which the parties knew or had reason to
know and which in international trade is widely known
to, and regularly observed by, parties to contracts of the
type involved in the particular trade concerned". With
regard to the similar provision contained in article 9 of
the Hague Uniform Law, the second sentence in para
graph 2 of this article on the prevalence of usages over
the Uniform Law in case of disagreement has been elimi
nated, which is good. However, the question is whether
the draft does not lend too much strength to usages, which
might create a possibility that, by referring to the Con
vention, those usages be applied which, as is well known,
wer~. created by the economically strong groups having
pOSItIOns of power on the world market.

11. It is indispensable therefore to give another
meticulous thought to the significance and impact of the
provisions contained in paragraph 2 of article 8 of the
draft. Formulated like this, this paragraph means that
usages will be most frequently applied, thus derogating
from the provisions of the Convention.

12. Paragraph 3 of article 9 of the Hague Uniform
Law dealing with the interpretation of expressions, pro
visions or forms used in trade has been omitted. This
paragraph seems to have been useful, so its inclusion in
the Convention is proposed to be reconsidered.

Fundamental breach of the contract

(article 9)

13. Article 9 of the draft Convention regulates the
question of the fundamental breach of the contract pro
ceeding from an objective criterion, i.e. the substantial
detriment, and from the subjective one, i.e. that the party
"in breach foresaw or had reason to foresee such a re
suIt". The question is what is the meaning of the "sub
stantial detriment" and how will it be determined. On the
other hand, it seems that the simplicity and easy compre
hension of the proposed definition have in a way nar
rowed the scope of former article 10 of the Hague
Uniform Law (which was criticized also by the Yugo
slav experts, as being complicated, hard to comprehend
and difficult to apply in practice). Namely, comparing
these two texts one gets the impression that the definition
contained in article 10 of the Hague Uniform Law covers
a larger number of situations.

Sanctions in the case of breach of the contract

(articles 26-33 and 42-46)

14. The provisions dealing with sanctions in the
case of breach of the contract are concise and simplified,
which could be observed as harmful to their systematiza
tion and clarity. While the Hague Uniform Law had
especially elaborated sanctions in the case of failure to
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perfonn obligations with regard to the place and date of
delivery (articles 24-29) and, in particular, with regard
to the lack of confonnity (articles 41-49), all these sanc
tions have been concentrated and concisely formulated
in the draft Convention, whereby, it is true, the number
of articles has been reduced, but on the other hand, refer
ence is frequently made in the text to other articles of the
Convention, which is a burden especially to businessmen,
for whom such an approach is inconvenient.

The conformity with the contract

(articles 27 and 28)

15. If the goods do not conform with the contract,
the buyer may, under the draft Convention, require the
perfonnance of the contract (articles 27-28). The miss
ing part here is, what actually is performance of the
contract and though in some articles of the draft (e.g. in
articles 21 and 29) the cure was mentioned, this question
was more adequately regulated in the Hague Uniform
Law. In view of the importance of the cure or remedy
(particularly when the delivery ofmachinery, equipment,
etc. is involved), as a result of recent times, it would be
advisable to include the provision of article 42 of the
Hague Unifonn Law at the appropriate place in the draft
Convention.

The form of the contract

(article 11)

16. Dealing in international sale of goods should be,
in principle, informal. Therefore, the present formulation
in article 11 of the draft Convention is satisfactory. The
second part of the sentence relating to proof by means of
witnesses might as well be eliminated on the grounds of
its being unreliable, i.e. the fundamental proofs for the
sale of goods being the written documents.

ZAIRE

[Original: French]

GENERAL OBSERVATIONS

1. A draft Convention on the International Sale of
Goods was prepared by the Working Group of the United
Nations Commission on International Trade Law in
Geneva from 5 to 16 January 1976.

2. The draft consists of 67 articles, which are
designed:

To discourage parties from seeking the jurisdiction
in which the law is the most favourable;

To reduce the need for recourse to the rules of
private international law;

To provide a modem law of sale which will be suit
able for international transactions.
3. In general, it appears after analysis of the pro

visions of the draft that the latter is supplementary and
non-binding in character, and the Executive Council of
the Republic of Zaire endorses the provisions of article
5, which gives States the option of not applying any
given provision because of differences in the legal sys
tems of States.

4. However, the draft Convention says nothing about
the multiplicity of customs regimes, which are complex.

5. In that connexion, the Working Group should
have included a provision governing the customs regimes
of different States and especially those of frontier cities.

6. The foreign trade regulations of the People's Re
public of the Congo (see Belgian Foreign Trade Office
publication No. 221-1965) provide for a 20 per cent
municipal tax on goods imported through the port of
Brazzaville, which presupposes exportation through the
city of Kinshasa in the Republic of Zaire.

7. This regime affects only the two cities and cannot
arise elsewhere.

8. For that reason, the Executive Council wishes the
Commission to take account of this international
problem.

9. Furthermore, the Executive Council feels that,
when the draft Convention is adopted, the Commission
should be able to make certain articles more explicit, as
set forth in detail in the commentaries on them in annex
11 of the draft.

OBSERVATIONS ON PARTICULAR ARTICLES

10. In article 10, paragraph 1, the "means appro
priate in the circumstances" should be specified.

11. There are various means of communication just
as there are various sets of conceivable circumstances,
and one therefore wonders whether parties are to be free
to employ any means of communications they wish.

12. Similarly, the draft Convention should specify in
article 11 which witnesses may prove a contract, since
the question arises whether witnesses might not be from
States not parties to the contract.

11. Comments by international organizations

INTERNATIONAL CHAMBER OF COMMERCE

[Original: English]

GENERAL OBSERVATIONS

1. The ICC welcomed the 1964 Hague Convention
relating to a Uniform Law on the International Sale of
Goods (ULlS) and has by various means encouraged
ratification thereof. Although now a number of ratifica
tions have followed, a still greater number of States have
found obstacles to adhering to this Convention in its
present shape. The work undertaken by UNCITRAL
and its Working Group to revise the text of ULlS 1964
or, more properly expressed, to elaborate a new text of a
convention on the subject-matter based upon ULlS 15)64
in order to make a uniform law more acceptable to a
greater number of States, is likewise welcomed by the
ICC and seen as a most important contribution to the
work on uniformization of the law on sales. The ICC
believes that as a whole the present text represents a
substantial progress in the field and that the draftsmen
seem to have managed to remove a number of the diffi
culties which have made many States reluctant to ratify
the Hague Convention (ULlS 1964). The ICC hopes
therefore that the revised text will attract a greater Dum
ber of ratifying States than ULlS 1964 and that ratifica
tions will follow without much delay.
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2. At the same time, however, the ICC wants to
stress the importance of the fact that already a number
of States have ratified UUS 1964 and that therefore the
present efforts of unification must take into considera
tion the fact that the new text ought not, without com
pelling reasons, to differ from UUS 1964. It is also
important that in the elaboration of the transitional pro
visions, due consideration be given to the situation of
States which have already ratified UUS 1964 and the
difficulties for these States of replacing the earlier Con-
vention by the new one. .

3. The new text is presented in the form of a con
vention and not, as was UUS 1964, as a uniform law.
The ICC regrets this change, as the ultimate goal of
uniformity is more definitely achieved with a uniform law
applying itself to sellers and buyers instead of a conven
tion applying to contracting States.

OBSERVATIONS ON PARTICULAR ARTICLES

Article 14

4. The Convention provides no "definition" of "in
ternational sale". Instead it defines its sphere of applica
tion. This has become somewhat wider than that of UUS
1964; one simplification is that the Convention applies
when parties have their place of business in different con
tracting States. Such extension does not however seem
objectionable, nor does the exclusion of consumer sales,
as such exception may make the Convention acceptable
to a greater number of States.

5. The Convention further applies when the rules of
private international law lead to the application of the
law of a contracting State. This provision combined with
the previous one, to the effect that the Convention ap
plies only when the parties to the sale are from different
contracting States, represents a useful compromise in
stead of the provision in article 2 UUS 1964 which ex
cluded the rules of private international law for the
purpose of application of the uniform law and which,
instead of leading to Uniformity, resulted in a compli
cated system of reservations and which in some circles
made the uniform law unacceptable.

Article 6

6. The ICC observed, in relation to the provisions
on place of business in the Convention on Prescription
in the International Sale of Goods, that these provisions
could be improved. The ICC repeats this observation in
relation to the similar provisions in article 6. No indica
tion is given in the text as to what should qualify as a
"place of business". It is most important that not every
place that qualifies as "a permanent establishment" in
the meaning of numerous double taxation agreements 
e.g. the presence of an agent with power to conclude a
sale - be understood as a place of business in the
meaning of the Convention. To qualify as a place of
business for the purpose of an international sale and the
application of the Convention, a permanent business
organization including localities and employees for the
purpose of the manufacture or sale of goods or services
should be maintained. Such place of business, usually
called a "branch", should not be confused with subsid
iaries or a daughter company which are distinct legal
entities.

7. Furthermore the criterion of "closest relation
ship" could lead to undesirable uncertainties and con
fusion with the private international law doctrine of
closest relationship and must therefore be avoided. Only
if the contract was concluded in the name of such branch
should such place of business be relevant for the appli
cation of the Convention.

Article 7

[See paragraph 26 of these comments.]

Article 8

8. The ICC finds it very important that the Conven
tion expressly states the role which usages play in the
determination of the legal relations between buyer and
seller. Usages are as important for doing justice to the
buyer as to the seller and quite independently whether a
pa~ty has its pl~ce of business in an industrialized country
or ID a developmg country. The essence of any rule giving
relevance to usage is that the newcomer in the trade
should not be able to plead his ignorance of the usages as
a defence. For that purpose sometimes also local usages
must be taken into consideration, e.g. usages of a certain
port from which the goods are going to be shipped. It is
therefore regrettable that the provisions in paragraphs 1
and 2 of article 8 which state the relevance of truly inter
national usages do not also deal with local usages. As
paragraphs 1 and 2 represent a compromise which it has
been difficult to reach, the ICC nevertheless finds the
present text acceptable. The ICC thereby notes that, as
it understands it, even with the present text so-called local
usages are also, in some situations, to be taken into con
sideration, e.g. in the case where they are internation
ally known.

9. The ICC regrets, however, that the paragraph
dealing with the interpretation of trade terms has been
deleted from the present text. Problems relating to the
interpretation of trade terms are not necessarily the same
as those connected with the relevance of usages. In any
case it should be made clear that the interpretation of a
trade term, like FOB or CIF, should not be made with
the help of the provisions in the Convention or a defini
tion in any national law indicated by private international
law rules, but with reference primarily to international
standards of interpretation. The ICC would therefore
favour the reintroduction of the provision in article 9,
paragraph 3, of UUS 1964.

10. The ICC notes that some representatives in the
Working Group, who have found it difficult to adopt this
text have, instead, proposed the following text (A/CN.9/
52, para. 82): *

"Where expressions, provisions or forms of contract
commonly used in commercial practice are employed,
the meaning usually given to them in the trade con
cerned shall be used in their interpretation in accor
dance with the provisions of paragraphs 1 and 2."
11. The ICC prefers such text to none at all. Thereby

two things should at least be avoided: that trade terms be
interpreted with the help of the Convention (e.g. its rules
on passing of the risk), and that local or national stan
dards of interpretation take precedence over interna
tional.

• Yearbook ... , 1971, part two, I, A, 2.
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Article 9

12. Although the vagueness of'the present definition
of "fundamental breach" may be regretted, the present
definition represents a considerable improvement com
pared to the definition in ULIS which, as based on a
hypothetical situation, is too artificial and difficult
to apply.

Article 11

13. The ICC has repeatedly stressed the importance
of the provisions in article 15 of ULIS 1964 and the
need for such provisions to find their place in the Con
vention. To expose world trade to the requirements of
written form could really create difficulties for such trade
and result in injustices to parties involved therein, partic
ularly if applied to later modifications of an earlier agree
ment. Also as concerns the conclusion of the initial
agreement a considerable part of world trade relies upon
arrangements other than written contracts.

14. The deletion of such provision would lead to ap
plication of conflict of law rules, which would reintroduce
some of the uncertainties that a uniform law or a con
vention should seek to eliminate.

Article 13

15. The redrafting of article 17 of ULIS 1964 now
to be found in article 13 of the Convention represents an
improvement and is therefore welcomed.

Article 14

16. The deletion of "conformity" as a prerequisite
for "delivery" has met with general approval in circles
consulted and is therefore to be welcomed by the ICC.
The suppression of the distinction between non-delivery
(late delivery) and delivery to the wrong place is also
an improvement.

Articles 15 and 17

17. The text no longer attempts to establish a gen
eral definition of "delivery" - which would be very
difficult - but gives definition for a few more important
cases, a general approach to which the ICC will not
object.

18. As a rule, delivery and the passing of the risk
are connected to each other. To make separate sets of
rules for delivery and for the passing of the risk is not
advisable and would easily result in confusion, if the two
sets of rules did not follow each other closely. In article
15, however, the rule in (b) and (c) is that delivery is
effected when the goods are placed at the buyer's dis
posal. "Delivery" here seems to mean that the seller has
performed. However, according to the rule proposed in
article 66, paragraph (1), "the risk" does not pass to the
buyer until the goods have been taken over by him. This
seems to imply that the seller has to deliver substitute
goods in place of those which were lost and also, that his
responsibility for buyer's damages could be engaged.
Admittedly, an exception is provided in article 66, para
graph (2) for the case where the buyer's failure to take
over the goods constitutes a breach of contract.

19. The problem seems therefore to be of signifi
cance in the case where a "delivery period" has been
agreed upon, e.g. "delivery June 1975". According to
article 17, the seller in dubio has the option of fixing the
exact date of delivery. If the buyer's failure to take over
the goods on a day so fixed by the seller constitutes a
breach of contract, the question will be resolved with the
help of the said provision in article 66, paragraph (2).

20. Sometimes, however, a delivery period must be
understood to mean that the buyer comnuts no breach of
contract unless the delivery period has expired without
his having taken over the goods. Such a situation would
be similar to that when the goods are sold "ex works".
According to the definition in INCOTERMS, which re
flects commercial practice, the risk passes to the buyer
when the goods have been placed at his disposal. It is
therefore believed that the same rule should prevail in
article 66, paragraph (1) of the Convention and that this
provision should be reconsidered accordingly.

21. The ICC understands from the discussion in the
Working Group that, when a given particular delivery
term such as "ex ·works", "FOB" or "CIF' has been
agreed upon, the interpretation thereof shall be made by
the help of usages referred to in article 8 and not with
reference to the rules in articles 15,65 and 66. To avoid
any misunderstandings in this respect, it should be ex
pressly so stated in the text and the said articles amended
accordingly.

22. Article 17 (b) and (c) which gives the seller the
choice of determining the date of delivery should be
amended by a provision that the seller has to give the
buyer notice of the seller's choice.

23. Already at the Hague Conference in 1964 the
ICC expressed the view that the buyer should, if he
wanted to claim damages because of late delivery, give
notice thereof to the seller promptly (or at least within
reasonable time) after actual delivery. This view is still
held by a majority within circles consulted by the ICC
and the ICC therefore has found no reason to change its
position in this respect.

Article 19

24. Article 19 stipulates, i.a., in paragraph 1 (b),
that the goods shall be fit for any particular purpose "ex
pressly or impliedly made known" to the seller at the time
of contracting. If this expression is to be understood in
the sense that the responsibility of the seller is engaged
only when such particular purpose has been made clear
to him, the ICC has no objection to it; otherwise it would
be advisable to clarify the text in such direction.

25. The ICC has with special interest observed ques
tions concerning the seller's responsibility for ensuring
that the goods comply with administrative regulations or
that the goods do not infringe industrial property rights,
which have special aspects in international trade. The
seller cannot, as a general rule, take such responsibility
as to administrative regulations or industrial property
rights in the country of the buyer. This view seems, to the
satisfaction of the ICC, to be reflected in the text of
article 19 as such non-compliance or infringement might
be considered not to touch upon the fitness of the goods
for purposes for which they would be ordinarily used,
and the question whether they would be fit for the par
ticular purpose of being used in the buyer's country would
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have to be answered with the application of subparagraph
(b) of this paragraph, which exempts from liability when
it was not reasonable for the .buyer to rely upon the
seller's skill or judgement.

26. However, at its seventh meeting the Working
Group introduced an amendment to article 7, saying that
the Convention does not govern the rights and obliga
tions between the seller and the buyer because of the
existence of rights or claims which relate to industrial or
intellectual property or the like, thereby excluding the ap
plication of article 19 to such "noQ.-conformities". Con
sequently, national law will apply; it differs considerably
in various countries and may not be very well suited to
the particular aspects of these questions in international
trade. The ICC therefore favours the previous version,
i.e. the deletion of article 7, paragraph (2) or, as a sec
ond choice, its deletion together with the introduction
of a second paragraph in article 25 saying that the seller
is not liable to the buyer in respect of rights or claims of
third persons based on industrial or intellectual property.
Thereby it would be made clear that the seller is not
liable in such respect unless he has agreed thereto.

27. The ICC also thinks that article 25, as finally
redrafted by the Working Group, is incomplete in so far
as it does not spell out the consequences of the goods not
being free from rights or claims of a third person. Some
provisions as those in the previous article 25, paragraph
(2) should therefore be reintroduced.

Article 23

28. The ultimate time-limit for giving notice about
hidden defects practised in trade is usually one year, six
months or even a shorter period depending on, i.a., the
nature of the goods involved. A period as long as two
years is difficult to accept, as a general rule, and a strong
wish has been expressed among consulted circles that
the period not be longer than one year. If the two-year
period is going to stand, it should be noted that shorter
periods are frequently used in international trade and
that the provision for a two-year period may not be in
terpreted as an attempt to change such practices.

29. The ICC expresses its satisfaction with the word
ing of paragraph (2) of article 23 as the fact of providing
for a shorter period of guarantee in general is to be
understood as a shortening of the period within which
the buyer may rely on hidden defects in the goods.

Article 25

[See paragraph 27 of these comments.]

GENERAL OBSERVATIONS ON ARTICLES 26 TO 33

30. The doing away with the principle of ipso facto
avoidance and its replacing by the rule that avoidance
generally should take place only upon notice given by
the party not in breach has met general approval in cir
cles consulted by the ICC and the ICC therefore supports
such change.

31. The Convention has introduced "a consolidated
system" of remedies covering seller's failure to deliver
as well as lack of conformity. Such system may at first
look appealing because of its simplicity. It must be borne
in mind, however, that delivery of defective goods and

failure to deliver at all give rise to problems of different
kinds and the rules in this connexion have to be more or
~ess diff~rentiated, as can be seen. in connexion with giv
mg notIce and the loss of the nght of avoidance. The
preference for "a consolidated system of remedies"
shown in the draft may therefore be more a matter of
presentation than of substance. The ICC does not object
to the approach now taken, provided that. the remedies
for.different kinds. of breaches, as non-delivery of goods,
del~very of defective goods and non-payment, are differ
entiated sufficiently.

Articles 26 and 27

32. A significant change in the present draft as com
pared to ULIS is reflected in articles 26 and 27, which
do not specify the nature of the performance which the
buyer may require. As "performance" or request for
pe~ormance (not to be confused with the possibility of
hav10g a court o~de: for. enforcement of specific per
formance, dealt With m artIcle 12) may be differently un
derstood in different legal systems, clarification is
therefore needed in this respect, as in article 42
ULIS 1964.

33. The ICe wants to draw attention to one impor
tant aspect of this problem. Article 42 of ULIS 1964
provides that the buyer can request the seller to remedy
defects in the goods. This certainly represents a novelty,
compared to many legal systems and general conditions
in use where the seller may offer to remedy a defect but
where the buyer has no right to request the seller so to
do. Since the provision in this connexion in article 42
ULIS 1964 has been deleted in the present draft, the
most likely interpretation of it is that the buyer has no
right to have the seller remedy a defect. He can, how
ever, as said in article 27, require "substitute goods"
when the lack of conformity constitutes a fundamental
breach and the request is made within a certain time. To
avoid any ambiguities it should be expressly stated as in
article 42, paragraph (1) (c) ULIS 1964 that such right is
limited to unascertained (generic) goods.

34. If on the contrary the present text is to be un
derstood as imposing a duty on the seller to remedy
defects in specific goods or in goods to be manufactured
or to replace those goods, such duty must be contingent
upon the possibility for the seller to remedy defects with
out unreasonable efforts or costs to himself.

GENERAL OBSERVATIONS ON ARTICLES 28 TO 30

35. The system of remedies available to the buyer
for breach of contract by the seller as described in the
following articles (28-30) is clearer than that in ULIS.

Article 28

36. The essence of article 28 is only that it states
that after the buyer has requested the seller to perform,
he must await the expiry of any period set by him before
he may resort to any remedy inconsistent with his re
quest. This goes without saying, but if it has to be stated
expressly it should be possible to draft this more
adequately. .

37. Within circles consulted by the ICe as to which
should be the effect of a request of the buyer to the seller
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to deliver without any time period for such delivery
being indicated in the request, the majority believes that
such request could only be understood as readiness to
receive the goods if delivery follows promptly. This
seems now to be adequately reflected in the present text,
as article 28 refers only to the case where the buyer has
fixed an additional period of time and not to a general
request for delivery. Although this is not expressly
stated in article 28, the provision must be understood t()
mean that if performance follows immediately upon a
request, the buyer cannot avoid the contract because of
late delivery.

Article 29

38. The situation in article 29, paragraph (2), how
ever, is different. If the buyer does not reply to a question
of the s.eller as to whether he is prepared to take delivery,
such sIlence on the buyer's part reasonably can be
deemed to extend the seller's right to deliver within a
time period indicated in the request. If no time period
has been indicated by the seller, his inquiry with the buyer
should have no extending effect on his right to deliver
at all. The deletion of the words "or ... time" in para
graph (2) as well as of the corresponding phrase in
paragraph (3) is therefore recommended.

Article 30

39. Article 30, paragraph (1) (b) gives the buyer the
right, irrespective of whether the seller's breach is funda
mental or not, to avoid the contract if the seller "has not
delivered the goods" within an additional period set by
the buyer. According to its wording this rule is restricted
to cases where the goods in their entirety have not been
delivered. Even so restricted, the rule may sometimes
lead to hardships when it applies to goods to be manu
factured by the seller especially for the buyer. If only a
part is missing or a defect has not been remedied within
an additional period, the situation should come under (a)
and a fundamental breach should be a prerequisite for
any avoidance. Otherwise a way would be opened for
transforming every non-fundamental breach into a funda
mental breach by the setting of an additional period.

40. The ICC has further noted that the provisions
about loss of right of avoidance have been reintroduced
in the latest draft presented by the Working Group. In
the view of the ICC, it should not be possible for the
buyer to keep such right of avoidance pending for an in
definite time. Such right to avoid the contract should be
forfeited if it has not been exercised within reasonable
time after delivery either after discovery of the defect or,
if the seller has tried to cure any defect in the goods,
after his unsuccessful attempt. This seems, to the satis
faction of the ICC, to be adequately reflected in the
present text.

Article 36

41. Article 36 provides that in the case where no
price has been agreed upon, the price prevailing at the
time the contract was concluded should be applied.

42. In commercial relations the price at the time of
delivery is generally understood as definitive, and a
change along those lines is therefore recommended.

Article 45

43. Article 45 gives rise to two different delicate
problems:

(a) When does the right for the seller to avoid the
contract arise, and

. (b) Once arisen, can the right be forfeited because
It has not been exercised in time? .

44. As to the first question, one may doubt whether
the seller should have the right to take back the goods
f~om the buyer once he has allowed him to take posses
SIOn thereof. In any case it seems unreasonable to allow
th~ seller to take back the goods unless the buyer has
faded to pay the price within an additional period set by
the seller, and article 45 should be amended accordingly.
. 45. In cases where the buyer has not yet taken de

lIvery of the goods, one could, as the present text pro
vides, be stricter against the buyer and let a fundamental
breach give rise to an immediate right to avoid the
contract. .

46. As to the time within which the seller has to
exercise such right of avoidance, the ICC believes that
some limit must be set on it; likewise in cases where
delivery has been made but payment is ~till missing. The'
seller should react within a reasonable time after the
discove!y of the breach and then make his choice upon
the expIry of an additional period set by him or set out a
new additional period. The ICC therefore recommends
that the present text be amended accordingly.

Articles 47 to 49

47. Accordin~ to ~rtic!e 47 a party may suspend the
performance of his oblIgatIOn when, after the conclusion
of the contract, a serious d~terioration in the capacity to
perform or the credItworthmess of the other party or his
~onduct in prep~g to perform or in actually perform
mg the contract gIves reasonable grounds to conclude
that the other party will not perform a substantial part
of his obligation.

48. Some right of suspension of performance in case
of breach or anticipatory breach is indeed indispensable.
The ICC fears, however, that the present provision could
be abused by one party to request security from the other
party, e.g. letter .of credit or a performance guarantee,
when such securIty was not contracted for at the time
of the concl~si?n of the contract. According to article 49,
only when It IS clear that the breach will be a funda
mental one may the contract be avoided. With the help
of the procedure envisaged in article 47, paragraphs (1)
and (3), however, a party could suspend its performance
if the other party's conduct in preparing to perform gives
"grounds to conclude that the other party will not per
form a substantial part of his obligations" and then the
first party could proceed to avoidance under paragraph 3.
It is believed that the right to avoid the contract under
the last sentence of paragraph 3 should be limited as in
article 49 to cases where the anticipatory breach is clear.
It is therefore recommended that the last part of para
graph (3) (after the word "thereof" in the first sentence)
and every reference to "adequate assurance" be deleted
and instead, that the general rule in article 49 be
relied upon.
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Article 50

49. The exemption clause' in article 50, although
somewhat vague, is quite in line with force majeure
clauses commonly used, and may be considered an im
provement over article 74 ULIS 1964, which referred to
some very hypothetical situations.

50. The exemption covers only liability in damages.
The final relief from duty to perform would depend on
circumstances such as whether performance is definitely
impossible or the conditions have so radically changed
that performance amounts to performance under a differ
ent contract (frustration). The lee agrees that no attempt
should be made to cover such cases. The choice as to
avoiding the contract should lie with the party who per
forms it and not with the non-performing party.

51. Article 50 does not limit the other party's right
to avoid the contract. In that respect a non-performing
party who wants to limit his liability has to rely on con
tractual provisions.

52. To restrict liability to "fault" alone would prob
ably be going too far, but as the term has been defined
in the text in a specific way, any objection to the use of
it may be more a matter of drafting than of substance.
From business contracts the expression "beyond the
control of a party" is more familiar and would therefore
be preferable to "fault".

53. It is believed that the wording as a whole could
be improved in the following way:

"Where a party has not performed one of his obli
gations he shall not be liable for damages for such
non-performance if he proves that it was due to cir
cumstances beyond his control which he could not
reasonably have taken into account at the time of the
conclusion of the contract and the consequences of
which he cannot reasonably be expected to prepare
against or to overcome."
54. The clause about failure of a subcontractor to

meet his obligations seems to correspond to what is
frequently practised and is not believed to meet with
any objection.

55. The lee would like to stress that article 50 may
be looked upon not as making exemption clauses of a
contractual nature superfluous but as laying down some
general principles and offering some protection when
contracts are concluded without the help of extensive
written documents. It may therefore be accepted to have
a rather narrow clause as it is easier to restrict liability
by a contractual arrangement than to enlarge it.

Article 55

56. Article 55 as article 82 ULIS 1964 limits
damages to the loss which the party in breach ought to
have foreseen at the time of conclusion of the contract.
It may be doubted what the result of such restriction
would be and whether it would be equitable, e.g. when
applied to loss of profits on the buyer's part, to overtime
pay which the buyer may have to pay to his workers
to avoid delay on his side, to delivery fines and other
forms of compensation which a seller may have to pay
to his buyer, or to currency depreciations when buyer
is in delay with payment, etc. Consideration might there
fore be given to deleting the restriction in the last sen
tence of article 55 and relying on a provision of a more
general nature. To delete any limitation of the loss for
which one party has to compensate the other, would,
however, not be advisable.

Article 58

57. The present rule in article 58 is an improvement
over the rule in article 83 ULIS 1964. To add only 1 per
cent to the official discount is much too little, as in many
countries 2-3 per cent is generally added. As the seller,
alternatively, may rely upon the rate applied to unse
cured short-term commercial credits in his country, the
article as a whole nevertheless is acceptable. It is recom
mended, however, that the surcharge be increased to at
least 2 per cent.

Articles 64 to 67

58. See above, paragraphs 16 to 22.
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Introduction

1. In accordance with a decision taken by the Com
mission at its eighth session (1-17 April 1975), the text
of the draft Convention on the International Sale of
Goods adopted by the Working Group on the Interna
tional Sale of Goods at its seventh session (5-16 January
1976) was transmitted to Governments and interested
international organizations for their comments.1

2. As at 28 March 1977 comments had been
received from the following Governments: Australia,
Austria, Bulgaria, Finland, Germany, Federal Republic
of, Hungary, Iraq, Madagascar, Netherlands, Norway,
Pakistan, Philippines, Poland, Sweden, Union of Soviet
Socialist Republics, United States of America, Yugo
slavia and Zaire, and from a non-governmental organiza
tion, the International Chamber of Commerce (ICC).
These comments have been reproduced in documents
A/CN.9/125 and Add.I.*

3. At its eighth session, the Commission also
requested the Secretariat to prepare an analysis of such
comments for consideration by the Commission at its
tenth session. The present document contains such an
analysis.

4. In preparing the analysis, the comments have
been arranged by articles and within each" article by
paragraphs or subparagraphs or, where appropriate, by
subject-matter. Where the comments concerned the
article as a whole, and not a particular paragraph of an
article, they were analysed under the heading "article
as a whole".

5. Where a proposal for the modification of the
existing text of the draft Convention set forth a draft
text to effect such modification, the analysis reproduces
the proposed draft text only if it involved a modification
of substance. Drafting suggestions which did not involve
a modification of substance are neither reproduced nor
described in the analysis. However, the name of the
Government or organization which made the drafting
suggestion is noted at the end of the discussion of the
article or paragraph of an article to which the drafting
suggestion pertained. The exact wording of a proposal
can be ascertained by reference to the comments of the
respondent concerned appearing in documents A/CN.
9/125 or Add.I.

Analysis of comments

A. COMMENTS ON THE DRAFT CONVENTION
AS A WHOLE

1. The majority of the respondents express the view
that the provisions are, in general, acceptable (Australia,
Austria, Finland, Germany, Federal Republic of, Hun
gary, Iraq, Madagascar, Norway, Sweden, United States
of America, Yugoslavia, ICC). All these respondents
indicate that particular problems still exist which are
not resolved by the draft in its present form, and suggest
appropriate solutions to resolve these problems. 2 No

'" Reproduced in this volume, Section D above.
lThe text of the draft Convention is found in A/CN.9/116,

annex I (Yearbook ... , 1976, part two, I, 2).
2 These observations are noted below under the respective

articles of the draft Convention.

respondent expresses the view that the draft Convention
is unacceptable.

2. The. following reasons are given by the respon
dents mentIOned above for their general approval of the
draft Convention:

(a) That the draft Convention constitutes a suitable
~asis for the adoption of a new convention regulating the
mternational sale of goods (Australia, Finland Germany
Federal Republic of, Hungary, Norway, Sweden United
States of America, ICC); ,

(b) That the rules contained in the draft Convention
~elating to the issues dealt with therein are, in general, an
unprovement on the corresponding rules contained in
the Uniform Law on the International Sale of Goods
(ULlS) (Austria, Finland, Norway, Sweden);S

(c) That a new convention based upon the draft
would probably attract wider acceptance than has ULIS
(Australia, Norway, Yugoslavia, ICC);

(d) That the draft Convention would facilitate inter
national trade by resolving legal problems currently
encountered in the international sale of goods (Hungary,
ICC);

(e) That the draft Convention has been developed
with the participation of States reflecting a wider range
of interests and of legal and economic systems than had
ULlS (Hungary, Yugoslavia);

(j) That the draft Convention proceeds from the
idea of the establishment of a new international economic
order (Yugoslavia);

(g) That the draft Convention reflects an equitable
balance between the different legal systems (Finland,
Hungary, Yugoslavia);

(h) That the draft Convention as a whole reflects a
balanced and carefully elaborated compromise between
the sometimes conflicting interests of the parties to a
contract for the sale of goods (Finland, Hungary,
Yugoslavia).

Relationship with ULlS

3. The International Chamber of Commerce (ICC)4
(para. 2) stresses the importance of the fact that a num
ber of States have already ratified ULIS and that, there
fore, unless there are compelling reasons, the new text
should not differ from ULlS. ICC further states that it
is important that in the elaboration of the transitional
provisions, due consideration be given to the situation
of States which have already ratified ULlS and the
difficulties for these States of replacing the earlier con
vention by the new one.

4. Sweden (para. 8) states that the present draft
Convention should be prepared in such a manner that
it would be possible for a State bound by ULIS to
become a party to it.

S The Uniform Law on the International Sale of Goods an
nexed to the Convention relating to a Uniform Law on the
International Sale of Goods, The Hague, 1964 (United Nations
Register of Texts of Conventions and other Instruments con
cerning International Trade Law, voI. I, chap. I; United Nations
publication. Sales No. E.71.V.3).

4 The references are to the paragraph in the comments of the
Government or the international organization concerned as re
produced in A/CN.9/125 or Add.I.
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Relationship with the Convention on the Limitation

Period and a future convention on the formation and
validity of contracts .

5. Australia (para. 3) and Norway (para. 4) support
the approach taken by the Working Group that the draft
Convention should, wherever possible, conform to the
parallel provisions in the Convention on the Limitation
Period. Australia, however, states that the provisions of
that Convention should not be emulated at the cost of
including in the present draft provisions that are not
wholly appropriate. Norway, on the other hand, suggests
that since the Commission or the future conference of
plenipotentiaries might wish to adopt, in respect of some
points in the proposed Convention on the International
Sale of Goods, a formulation different from that in the
Convention on the Limitation Period, the terms of refer
ence of the future conference of plenipotentiaries should
be extended to include consideration of certain possible
amendments to the Convention on the Limitation Period
in order to keep the wording of the two conventions
uniform.

6. The Federal Republic of Germany (para. 3) sug
gests that the draft Convention on the International Sale
of Goods should be co-ordinated with the future con
vention on formation and validity of contracts for the
international sale of goods and that work on that project
should be so speeded up that the latter convention could
be considered at the same diplomatic conference as the
draft Convention on the International Sale of Goods.

Relationship with the Hague Convention of 1955

7. Norway (para. 5) suggests that a right of reserva
tion should be permitted in respect of the Hague Con
vention of 1955 on the applicable law in the field of
international sale of goods.

Commentary on the draft Convention on the
International Sale of Goods

8. The United States (paras. 2-7) proposes that a
commentary be submitted with the draft articles to the
General Assembly and that the text adopted by a diplo
matic conference should be accompanied by a commen
tary. It is stated that the commentary would be extremely
useful during the period when legal and business circles
were considering whether to recommend ratification of
the Convention by their Governments and, after the text
has entered into force, it would help in promoting uni
formity. The United States states that if a commentary
does not accompany the text when it leaves the Com
mission, it will find it necessary to propose a considerable
number of changes to the text to make it more detailed
and to add cross-references.

9. The Netherlands (paras. 2-3) suggests that the
commentary be made more complete by explaining why
the modifications of and deletions from UUS were
thought necessary and what would be the practical effect
of these differences between the draft Convention and
UUS.

Uniform law rather than convention

10. ICC (para. 3) expresses the view that the draft
Convention should be presented in the form of a uniform

law rather than a convention since, in their view the
ultimate goal of uniformity is more definitely achieved
with a uniform law which would apply to the buyer and
seller than by a convention which would apply to Con-
tracting States. •

Titles to sections

11. The Philippines (para. 1) and the United States
(para. 6) suggest that all articles should have titles. The
United States goes on to suggest that the titles to the
articles should be placed in the commentary in brackets
so as to indicate that they do not form part of the text
of the articles themselves.

Terminology

12. Australia (para. 7) and the United States (para.
19) note that there are several different terms and
expressions used in the draft Convention dealing with
knowledge and constructive knowledge, the differences
in meaning of which are not clear. Australia proposes
that· the draft Convention contain a standard, preferably
by a definition, by reference to which particular states
of mind are to be imputed. The United States proposes
deleting "contemplated" in articles 6 (a) and 48 (2) and
"had reason to know" in articles 2 (a) and 8 (2) in favour
of "foreseen" and "ought to have known".

13. Yugoslavia (para. 8b) states its approval of the
fact that at a number of places in the text of the draft
Convention the term "short time" has been replaced by
"reasonable time".

Clarity of drafting

14. Sweden (para. 3) notes that the draft Conven
tion had a certain lack of clarity and precision. It notes,
however, that a fairly high level of abstraction and vague
ness was inevitable in rules that are to apply to a large
number of States whose legal, social and economic sys
tems differed. Nevertheless, Sweden recommends revis
ing the text to make it as clear and stringent as possible.

General conditions

15. Pakistan (para. 1) suggests that it would be use
ful and desirable if, in the light of this Convention, the
Commission would draw up general/specific contract
specimens for use in international trade.

Inspection bodies

16. Pakistan (para. 2) states that it would be helpful
if Member States were advised to create inspection/
examination bodies in their respective countries in collab
oration with the Chamber of Commerce and Industry for
checking of quality, quantity, packing, delivery, con
formity with samples, etc., which bodies would be liable
along with the seller for any failure in respect of those
matters.

States which have common legal rules

17. Sweden (para. 8) proposes that States which
have common legal rules in respect of the sale of goods,
such as Sweden, Denmark and Norway, should be able to
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reserve the right to consider themselves as one State for
the purposes of the Convention. and therefore not be
bound to apply this Convention to contracts for the sale
of goods between themselves.

B. COMMENTS ON THE PROVISIONS OF THE
DRAFT CONVENTION

PART 1. SUBSTANTIVE PROVISIONS

Chapter I. Sphere of application

ARTICLE 1

Article as a Whole
. 1. Hungary (para. 6) and ICC (para. 4) state their
approval of the scope of the application provisions.

2. Australia (paras. 4~5) suggests in respect of article
5 that careful consideration be given to the possibility
that the draft Convention would apply to a transaction
only if it was made so applicable by the parties to the
transaction. Otherwise States which view the draft Con
vention quite favourably as a whole but which have
reservations concerning particular issues might be reluc
tant to accede to it if its application is automatic.

Paragraph (1)
3. Bulgaria (para. 1) and the Philippines (paras. 2-3)

suggest that the parties must not only have places of
business in different States but also have different resi
dences (Bulgaria) or be of different nationalities (Philip
pines). Bulgaria suggests that it is contrary to the aims
of the proposed Convention for it to apply to two enter
prises of the same nationality and residence even though
one, or both, of the enterprises has places of business
in different countries. The Philippines propose that article
1 (l) should read:

"(l)This Convention applies to contracts of sale
of goods entered into by parties of different national
ities· whose places of business are in different States:"
4. ICC (para. 6) comments on the definition of

"place of business" as found in article 6 (a) and Mada
gascar (para. 2) and ICC(para. 7) comment on the
criterion of "closest relationship" as that term is used
in article 6 (a). These comments are described in para
graphs 1 and 2 of the analysis of'article 6.

5. The Netherlands (paras. 4-6) proposes reinstating
the requirement found in article 1 of ULIS that the
contract must possess one of the international aspects
specified in that article. Without such a requirement the
proposed Convention implies that it is applicable to a
contract of sale which has been concluded in a country
in which either the buyer or the seller has his place of
business and in which the other party is temporarily
present even though the goods are already in that country
and delivery is to take place there. The Netherlands
concludes that it is doubtful whether such a contract has
sufficient international elements that it should fall within
the sphere of application of the proposed Convention.

Paragraph (1) (b)
6. ICC (para. 5) states its approval of this provision

that the draft Convention applies if the rules of private
international law lead to the application of the law of a
contracting State. It states that article 2 of ULIS which

excludes the rules of private international law for the
purpose of application of the uniform law instead of
leading to uniformity, results in a complic~ted system
of reservations and in some circles has made ULIS
unacceptable.

7. The Federal Republic of Germany (paras. 4-6)
proposes the deletion of paragraph (1) (b). It states that
the draft Convention should be limited to cases in which
the parties to a contract of sale have their places of
business in different contracting States. It also notes
that States would be free to apply the draft Convention
if the rules of private international law lead to the appli
cation of the law of that State, but that they should not
be required by the draft Convention to do so. Further
more, the Convention on the Limitation Period in the
International Sale of Goods provides for application
only between contracting States.

Paragraph (2)
8. Pakistan (para. 3) states that the place of business

of the parties should be clearly defined in order to pre
vent triangular business which occurs in the case of
re-export to a third State by the buyers.

9. The USSR (para. 1) submits a drafting proposal.

Proposed paragraph (3)
10. Norway (paras. 13-14) proposes that article

6 (c) be deleted and ·that a new article 1 (3) be inserted
to· read as follows:

"(3) The Convention applies regardless of the
nationality or the civil or commercial character of
the parties or of the contract."

Norway states that this change would make it possible
to take into consideration the civil or commercial char
acter of the parties or of the contract for such purposes
as determining the reasonable time for giving notice to
the other party.

ARTICLE 2

Article as a whole
1. The Philippines (para. 4) suggests that the term

"goods" should be defined in order to determine what
goods will not be subject to the draft Convention.

2. The USSR (para. 2) suggests that consideration
should be given to the advisability of including in the
draft Convention provisions similar to those in article 5
of the Convention on the Limitation Period. Those
provisions exclude claims based upon:

(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in
property;
(d) A judgement or award made in legal proceedings;
(e) A document on which direct enforcement or
execution can be obtained in accordance with the law
of the place where such enforcement or execution is
sought;
(f) A bill of exchange, cheque or promissory note.

Paragraph (a)
3. The USSR (para. 2) recommends that the text

of this provision should be identical to that of article 4 of
the Convention on the Limitation Period, namely:
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"(a) of goods bought for personal, family or
household use;"
4. The Netherlands (para. .7) states that the com

mentary does not make it clear why it is desirable to
exclude from the application of the draft Convention a
contract of sale concluded by correspondence between
d sales agency and a buyer having his place of business
in another country and thus to make it subject in prin
ciple to the legislation of the seller's country.

5. The United States (para. 19) makes a drafting
proposal.
Paragraph (e)

6. Finland (para. 3), Norway (paras. 6-7) and the
Philippines (para. 4) propose the deletion of paragraph
(e) so that the draft Convention would apply to the sale
of ships and aircraft. Alternatively, Norway proposes
that paragraph (e) be drafted as follows:

"of any used ship or vessel which is, at the time of
the conclusion of the contract, registered in a national
[official] public register as having a gross tonnage of
10 tons or more;"

Paragraph (f)
7. Finland (para. 4) and Norway (para. 6) propose

the deletion of this paragraph.
8. The USSR (para. 2) proposes that the word "gas"

should be inserted in this paragraph since the terms of
contracts for the sale of gas are sui generis.

ARTICLE 4

1. The Federal Republic of Germany (paras. 7-8)
and Norway (paras. 8-9) note that article 4 may give
rise to the mistaken belief that an agreement between the
parties that the draft Convention should apply will result
in setting aside the mandatory provisions of national law.
The Federal Republic of Germany notes that this might
occur even in the case of a domestic sales contract which
has no connexion with a foreign country. Therefore, it
proposes the deletion of article 4. Norway, on the other
hand, proposes that article 4 be amended to read as
follows:

"The present Convention shall also apply where it
has been chosen as the law of the contract by the
parties, to the extent that this does not affect the appli
cation of any mandatory provision of law which would
have been applicable if the parties had not chosen
the law."
2. The Federal Republic of Germany (para. 9) and

Norway (paras. 10-12) also make proposals in respect of
article 7 (1) which are based on the same concerns.

Proposed article 4 bis on choice of law
1. Poland (para. 9) proposes that a new article

should be adopted to the effect that, unless the parties
agreed otherwise, the law of the seller's country is to
be regarded as the proper one with respect to a contract
of sale of goods. Poland points out that this principle is
commonly recognized in international trade.

2. The USSR (para. 17) makes a similar suggestion
in that the law of the seller's country should apply to
those questions which are not regulated or are only partly
regulated by the Convention. The USSR suggests that
such a provision might be made part of article 13 on the
interpretation of the Convention.

3. In its comments on article 7 Norway (para. 10)
notes that article 7 (1) does not solve the choice of law
problem as would the Norwegian proposed amendment
to article 4 (see para. 1 of the analysis of article 4).
However, Norway suggests this problem might perhaps
be left to national law and not be solved in the proposed
Convention.

4. In its general comments Norway (para. 5) notes
that a right of reservation to the present Convention
should be opened in respect of The Hague Convention of
1955 on the applicable law in the field of international
sale of goods.

ARTICLE 5

1. Australia (paras. 4-5) suggests that careful con
sideration be given to the possibility that the proposed
Convention would apply to a transaction· only if it is
made so applicable by the parties to the transaction.
Otherwise States which view the draft Convention quite
favourably as a whole but which have reservations con
cerning particular issues may be reluctant to accede to it
if its application is automatic.

2. Zaire (para. 3) expresses its approval of article 5
Which, because of the differences in legal systems, gives
States the option of not applying any given provision.

3. The Philippines (para. 5) proposes that after the
term "exclude" the words "by express stipulation"
should be added so as to indicate clearly that exclusion,
derogation or varying of the provisions of the draft Con
vention may not be done by implication.

ARTICLE 6

Paragraph (a)
1. ICC (para. 6) states that it is important that there

be a clear indication as to what constitutes a "place of
business". It suggests that in order to qualify as a "place
of business", there should be maintained a permanent
business organization including localities and employees
for the purpose of the manufacture or sale of goods or
services. Such a place of business, usually called a
branch, should be confused neither with a subsidiary
which is a distinct legal entity, nor with "a permanent
establishment" as it is defined under numerous double
taxation agreements, e.g. the presence of an agent with
power to conclude a sale.

2. Madagascar (para. 2) and ICC (para. 7) suggests
that the criterion of "closest relationship" to the contract
is unclear. ICC goes on to say that a place of business
should be relevant for the application of the draft Con
vention only if the contract is concluded in the name of
that place of business.

3. The United States (para. 19) submits a drafting
proposal.

Paragraph (b)
4. Pakistan (para. 4) states that, instead of making

reference to habitual residence, it is necessary to define
clearly the meaning of a place of business.

Paragraph (c)
5. Norway (paras. 13-14) proposes the transfer of

paragraph (c) to a new article 1 (3). See paragraph 10 of
the analysis of article 1.
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6. The Philippines proposes that, if its suggestion
in respect of article 1 is accepted (see para. 3 of the
analysis of article 1), the words "the nationality of the
parties nor" should be deleted from paragraph (c).

ARTICLE 7

Paragraph (1)
1. The Federal Republic of Germany (para. 9)

suggests that it is necessary to determine whether addi
tional matters should be excluded from the sphere of
application of the proposed Convention. For instance,
national laws for the protection of the buyer purchasing
on an instalment plan or "at the front door" should take
precedence over the draft Convention. Most, but not
all, of these cases are solved satisfactorily by the exclu
sion of the consumer purchase in article 2 (a) and the
exclusion of the rules on the validity of contracts of sale
in article 7 0). However, the Federal Republic of
Germany states that when drafting any such exclusion of
the application of the proposed Convention in favour
of national laws for the protection of consumers, care will
have to be taken to preserve the justified interests of
international trade in a clear delineation of the sphere of
application.

2. Norway (paras. 10-12) proposes: (i) that words
be inserted to indicate that the proposed Convention
not only is not concerned with the validity of the con
tract, but also is not with the validity of any additional
or subsequent agreement of the parties relevant to the
sale; (ii) that the words "In particular this Convention
is not," at the beginning of the second sentence be
deleted as being misleading in relation to questions of
validity, which are mandatory law; and (iii) that reference
to the validity of a usage be transferred to a new article
8 (3). With some additional drafting suggestions pro
posed by it, Norway suggests that paragraph (1) should
read as follows:

"(1) This Convention governs only the rights and
obligations of the seller and the buyer arising from a
contract of sale. Except as otherwise expressly pro
vided therein, the Convention is not concerned with:

"(a) The formation of the contract;
"(b) The validity of the contract or of any pro

vision contained therein or in any other agreement
relating to the sale;

"(c) The effect which the contract may have on
the property in the goods sold."
3. Norway (para. 10) also notes that article 7 (1)

does not solve the choice of law problem, as would the
Norwegian proposed amendment to article 4. However, it
suggests that this problem might perhaps be left to
national law and not be solved in the proposed
Convention.

Paragraph (2)
4. Madagascar (para. 3) proposes the retention of

article 7 (2) since questions of the effect of the contract
on the property in the goods sold and on industrial or
intellectual property often bring into play purely domes
tic considerations that vary from State to State and are
difficult to resolve.

5. On the other hand, Australia (para. 6), the
Federal Republic of Germany (paras. 10-11), ICC
(paras. 25-26), and the USSR (para. 3) propose the

deletion of article 7 (2) so that the question of the rights
and obligations of the seller and the buyer arising out of
the existence in any person of rights and claims which
relate to industrial or intellectual property or the like
would be covered by the proposed Convention. The
Federal Republic of Germany and ICC make additional
comments as follows:

(a) The Federal Republic of Germany (para. 10) in
dicates that, if article 7 (2) were del~ted, article 25 on
the seller's obligation to deliyer goods free from the
rights of third persons would control,· a result which is
stated to be justified.

(b) ICC (paras. 25-26), however, indicates that, if
article 7 (2) were deleted, the matter would be governed
by article 19. The existence of third party rights in indus
trial or intellectual property (or administrative regulations
which restricted use of the goods) might render the goods
unfit for use. According to article 19 (1) (a), the question
would be whether the goods were unfit for the purposes
for which they would ordinarily be used. However, the
question whether they would be unfit for the particular
purpose of being used in the buyer's country would have
to be answered by application of aI1icle 19 (1) (b), which
exempts the seller from liability when it was not reason
able for the buyer to rely on the seller's skill or judgement
when deciding whether to purchase the goods.

(c) Therefore, ICC favours the deletion of article 7
(2) with no further action. As a second choice, it would
couple the deletion of article 7 (2) with the introduction
of a new article 25 (2) stating that the seller is not liable
to the buyer in respect of rights or claims of third persons
based on industrial or intellectual property.

6. Finland (para. 5) and Norway (para. 12) propose
that article 7 (2) be amended to begin as follows:

"(2) Except as otherwise provided in article 25
paragraph (2), ..."

(a) Norway also submits a drafting proposal that the
words "which relate" be deleted and the word "relating"
be inserted.

(b) In its discussion of article 25, Finland (para. 9)
proposes that the Convention provide either (i) that the _
seller is not liable for the loss caused to a buyer arising
out of the fact that a third person had a right in the goods
based on industrial or intellectual property, or (ii) that
the seller is responsible to the buyer in respect of rights
or claim of a third party based on industrial or intellec
tual property to the extent such rights or claims arise out
of, or are recognized by, the law of the State where the
seller has his place of business.

(c) In order to implement its suggestion, which was
identical to the second alternative proposed by Finland,
Norway (para. 18) proposes that a new article 25 (2) be
inserted as follows:

"(2) Whether a right or claim of a third person
based on industrial or intellectual property amounts
to a breach of contract by the seller, is determined ac
cording to the contract and the law of the State where
the seller has his place of business at the time of the
conclusion of the contract. The effects of such a breach
are determined by the provisions on lack of con
formity in this Convention."
7. Norway (paras. 18-19) and ICC (para. 27) also

consider the question as to what remedies the buyer
should have for breach of the seller's obligation under
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the proposed article 25 (2). See the analysis of article 25,
paragraph 5.

Chapter I/. General provisions

ARTICLE 8

Article as a whole
1. Yugoslavia (paras. 10-11) expresses its approval

of the deletion of the second sentence in paragraph 2 of
article 9 of ULIS, under which usages prevail over the
Uniform Law since usages "as it is well known, were
created by' the economically strong groups having posi
tions of power on the world market". Yugoslavia queries,
however whether the same result does not arise from the
current text. It states, therefore, that it is indispensable
to give careful consideration to the significance and im
pact of article 8 (2) of the draft Convention.

2. ICC (para. 8) states that it is important that the
proposed Convention state the role which usages play in
the determination of the legal relations between buyer
and seller. Usages are as important for doing justice to
the buyer as to the seller and quite independently of
whether a party has its place of business in an industri
alized country or in a developing country. ICC concludes
that the essence of any rule as to usages is that the new
comer in the trade should not be able to plead .his igno
rance of the usages as a defence.

Local usages
3. ICC (para. 8) states that it is regrettable that

article 8 does not deal with local usages. It notes, how
ever, that it is its understanding that even under the
present text so-called local usages are to be taken into
consideration in some situations, e.g. where they are in
ternationally known. ICC also states that, because article
8 represents a compromise which has been difficult to
reach, it finds the present text acceptable.

Trade terms
. 4. Yugoslavia (para. 12) and ICC (paras. 9-11, 21)

propose the reintroduction of paragraph 3 of article 9 ~f
ULIS which provides: .

"Where expressions, provisions or forms of con
tract commonly used in commercial practice are em
ployed, they shall be interpreted according to the
meaning usually given to them in the trade concerned."
5. .ICC proposes that, if this textis not acceptable, an

alternative, previously proposed by some representatives
at the second session of the Working Group (A/CN.9/
52, para. 82; Yearbook ... , 1971, part two, I,A,2), be
adopted as follows:

"Where expressions, provisions or forms of con
tract commonly used in commercial practice are em
ployed, the meaning usually given to them in the trade
concerned shall be used in their interpretation in ac
cordance with the provisions of paragraphs 1 and 2."
6. ICC (para. 11) notes that either provision would

avoid two things: that trade terms might be interpreted
with the help of the proposed Convention (e.g. by using
the rules on the passage of the risk of loss as found in
articles 64-67 of the draft Convention) and that local or
national standards of interpretation might take prece
dence over international standards. ICC (para. 21) also
notes that it understands that when a given delivery term

such as "ex works", "FOB" or "CIF" has been agreed
upon, even under the current text, the interpretation
thereof is to be made with reference to the usages re
ferred to in article 8. Sweden (para. 9) states that a pro
vision should be inserted in article 8 to achieve these
results, but does not specifically propose the reintroduc
tion of article 9 (3) of ULIS.

Validity of usages
7. Norway (paras. 11 and 15) in discussing article 7

states that as regards the validity of a usage, the provision
could well be transferred to a new paragraph (3) of article
8. It proposes a new text as follows:

"(3) This Convention is not concerned with the
validity of any usage."

ARTICLE 9

~. Hungary (para. 6) notes its approval of article 9,
WhIlst ICC (para. 12) accepts it as a considerable im
provement over the definition of "fundamental breach"
in article 10 of ULIS which, it states, is too artificial and
difficult to apply. Nevertheless, ICC regrets the vague
ness of the present definition.

2. Austria (para. 2) and the Netherlands (paras. 8-9)
express preference for the definition of "fundamental
breach" in article 10 of ULIS. They make the follow
ing comments:

(a) The Netherlands states that article 10 of ULIS
gives greater security for the parties affected by the con
tract. It submits that the requirement in the present text
that one party know whether "substantial" detriment has
resulted or will result for the other party would be diffi
cult both for the party who is required to have such
knowledge and for the courts, who might render widely
differing judgements in this regard.

(b) Austria proposes that, if article 10 of ULIS were
adopted, the words "de meme qualite" in the French
version be deleted. They are not in the English text and
they are both ambiguous and superfluous.

3. Yugoslavia (para. 13) states that the question
raised by article 9 is that of the meaning of "substantial
detriment" and how will it be determined. It notes the
simplicity and easy comprehension of the definition of
"fundamental breach" in the present text in contrast with
article 10 of ULIS which is complicated, hard to compre
hend and difficult to apply in practice. It also notes that
the definition in the present text narrows the scope of
the provision as compared with that in article 10 of ULIS
which appears to cover a larger number of situations.

4. The Fedenil Republic of Germany (paras. 12-13)
states that the term "fundamental breach of contract" is
not elucidated by defining it through reference to the
vague idea of a "substantial detriment". The decisive
point for determining whether the injured party can de
clare the contract avoided should be whether the result
of the breach of contract is that the injured party no
longer has an interest in the performance of the contract
and whether this could have been foreseen by the party
committing the breach at the time of the conclusion of
the contract. It proposes the following text in re
placement:

"A breach committed by one of the parties to the
contract is fundamental if its result is that the other
party has no further interest in the performance of
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the contract and if the party in breach at the time of
the conclusion of the contract, foresaw or had reason
to foresee such a result."
5. The Philippines (para. 7) proposes the deletion of

the words "and the party in breach foresaw or had reason
to foresee such a result". Unless these words are deleted,
the party in breach will always allege that he neither fore
saw nor had reason to foresee the substantial detriment
which occurred. It should be sufficient that the substantial
detriment in fact occurred.

6. Austria (para. 3) suggests that if the current text
is maintained, it should be clarified at which moment the
party in breach must have foreseen or had reason to fore
see the result in order for the breach to be "fundamental".

ARTICLE 10

Paragraph (l)
1. Zaire (paras. 10-11) states that it is necessary to

determine what are the "means appropriate in the cir
cumstances". Since there are several means of commu
nication as well as several circumstances, the question
arises whether it is sufficient to use any means of com
munication.

2. Norway (para. 17) proposes that the words "No
tices provided for by" be deleted and replaced by the
words "Communications under", which would have the
effect of making this paragraph applicable to all com
munications called for by the proposed Convention and
not only to notices. Norway also proposes that the word
"the" in the phrase "by the means appropriate ..." be
deleted, which would reduce the implication that only one
means of communication might be appropriate in the
circumstances. The text of article 10 (1) as proposed by
Norway is as follows:

."(1) Communications under this Convention must
be made by means appropriate in the circumstances."
3. The United States (para. 10) proposes the dele

tion of article 10 (1) in conjunction with a redrafting of
article 10 (3). The text of article 10 as proposed by the
United States is set out in paragraph 11 of this analysis.

Paragraph (2)
4. The USSR (para. 4) proposes that this paragraph

be redrafted to make it clear that no prior notice need
be given before a declaration of avoidance is forwarded
to the party in breach and that the notice must be in writ
ing. The text it proposes is as follows:

"(2) A declaration of avoidance of the contract is
effective only if it takes the form of written notice to
the other party."
5. Pakistan (para. 5) states that for a declaration of

avoidance of contract, the notice given by a party should
be well in advance in order to assess the reasons for the
avoidance of contract and to evaluate its genuineness.

6. Norway (para. 17) submits a drafting proposal.
7. As a result of its proposal to delete article 10 (1),

the United States (para. 10) proposes that article 10 (2)
be renumbered as article 10 (1).

Paragraph (3)
8. Finland (para. 6), Norway (paras. 16-17) and the

United States (paras. 8-10) propose that article 10 (3)
should apply to other notices and communications in
addition to those already mentioned in that article.

9. Finland (para. 6) proposes that article 10 (3)
should also apply to notices given pursuant to articles
16 (1), 27 (2), 30 (2), 45 (2),48,49 and 50 (4).

10. Norway (paras. 16-17) states that article 10 (3)
should apply to notices given pursuant to articles 16 (1),
27 (2), 47 (3) and 50 (4). However, it should not apply
to notices under articles 28, 29 (2) and (3), 44, 46 and
47 (3), second sentence. Norway states that it is not clear
whether the provision should apply to notices under
articles 63 (1) and (2) or 65 (2). Norway proposes, there
fore, the following text:

"(3) Where notice of lack of conformity, of avoid
ance or of suspension or any notice required by articles
27 paragraph 2 or 50 paragraph 4 is sent by appro
priate means within the required time, the fact that the
notice fails to arrive within such time, or that its con
tents have been inaccurately transmitted, does not de
prive the sender of the right to rely on the notice."
11. The United States (paras. 8-10) proposes that

article 10 (3) should be made to cover all communica
tions called for by the proposed Convention. Such a
policy would assure that the question of lost or delayed
transmissions would be treated uniformly by all courts
and tribunals in respect of all communications. It would
also preclude the possible interpretation of article 10 (1)
that a notice which is sent by other than the means ap
propriate in the circumstances would be denied any effect
even though it arrived in time although not by an ap
proved means. Therefore, the United States proposes the
deletion of article 10 (1), the renumbering of article 10
(1), the renumbering of article 10 (2) as ~rticle 10 (1),
the redrafting of article 10 (3) to read as set out below
and its renumbering as article 10 (2). The text of article
10 as proposed by the United States is as follows:

"(1) A declaration of avoidance of the contract is
effective only if notice is given to the other party.

"(2) If any other notice, request or communica
tion provided for by this Convention is sent by means
appropriate in the circumstances within the required
time, the fact that the notice fails to arrive or fails to
arrive within such time or that its contents have been
inaccurately transmitted does not deprive the sender
of the right to rely on the notice."
12. Poland (para. 12) states that artiCle 10 (3) ought

to be amended in order to balance the rights and obliga
tions of the parties to a contract of sale of goods.

ARTICLE 11

Comments of the Working Group on the International
Sale of Goods

1. In the report of the Working Group on the Inter
national Sale of Goods on the work of its eighth session
(A/CN.9/128, paras. 33-35)* the Working Group notes
that the different language versions of article 11 of the

. draft Convention and of the parallel text of article 3 of
the Uniform Law on the Formation of Contracts for the
International Sale of Goods (ULF) are not identical. The
Working Group notes that the use of the expression
"need not be evidenced by· writing" in the English
language version suggests that the article regulates only
matters of evidence and of the proper form of the offer
and the acceptance but that it does not overco~e a

• Reproduced in this volume. part two. I. A. above.
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national rule of law that a contract for the international
sale of goods must be in writing either to be validly
fornled or to be enforceable before the courts of that
country. It is further noted that the French language ver
sion uses the phrase "aucune forme n'est prescrite
pour . .." which suggests that the article goes to ques
tions of validity and enforceability.

2. Awaiting the consideration by the Commission of
article 11 of the present draft Convention, the Working
Group decided to place in square brackets both article 3
of ULF and an alternative text proposed by the Secre
tariat. The alternative text proposed by the Secretariat
is as follows:

"Neither the formation or the validity of a contract
nor the right of a party to prove its formation or any
of its provisions depends upon the existence of a writ
ing or any other requirement as to form. The forma
tion of the contract, or any of its provisions, may be
proved by means of witnesses or other appropriate
means."
3. The Working Group also notes that it might be

possible to reach a compromise in relation to the problem
of the form of contracts by retaining the substance of
article 3 {)f ULF with a proviso that it does not overcome
contrary provisions in the municipal laws of the place
of business of either party.

Article as a whole
4. The Federal Republic of Germany (para~ 14) and

ICC (paras. 13-14) recommend that article 11 be re
tained as is.

5. The USSR (para. 5) proposes the deletion of ar
ticle 11. It states that the question of the form of the
contract should be regulated by the proposed Conven
tion, on the Formation of Contracts for the International
Sale of Goods. It goes on to state that if a decision is
taken to retain a provision in the draft Convention on the
form of contracts, that provision should stipulate that
contracts must be in writing if so required by national
legislation, even if the national legislation of only one of
the parties to the contract so requires. The USSR also
states that if the contract is not in writing, article 11
should provide either that the contract in such cases is
void, or that the law of the State whose legislation requires
that the contract be in writing should apply.

6. Bulgaria (para. 2) and the United States (para.
11) state that they accept article 11 as it is drafted. How
ever, both of these States would add a second paragraph
which would provide that the contract of sale should be
in written form when the legislation of one of the parties
so requires. The United States proposes the follow
ing text:

"(2) The provisions of paragraph (1) do not affect
an otherwise valid restriction on the authority of a
party to conclude a contract other than in a prescribed
form or manner if that restriction is prescribed by
statutory law of the State where the party has its place
of business and is either known to the other party or is
widely known and regularly observed by parties to con
tracts of the type involved."
7. The Philippines (para. 8) propose that for any

sale to be enforceable it must be evidenced by writing,
note or memorandum. It proposes the following text:

"A contract of sale to be enforceable must be evi
denced by writing, note, or memorandum signed or

acknowle~gedby the parties ?r their authorized agents,
although It need not be subject to any other require
ments as to form. It may be proved by means of proof
generally recognized by the law of evidence."

Proof by means of witnesses
8. Madagascar (para. 4) and Yugoslavia (para. 16)

state that they accept the first sentence of article 11 but
propose that the second sentence be deleted. They state
that proof by means of witnesses is unreliable.

9. Pakistan (para. 6) proposes that if a contract of
sale is not evidenced by writing, the witness should be
from the chamber of commerce or association of trade
in respect of the commodity in question.

10. Zaire (para. 12) states that the proposed Conven
tion should specify in article 11 which witnesses may
prove a contract since the question arises whether wit
nesses might not be from States not parties to the
contract.

ARTICLE 13

1. ICC (para. 15) states that the redrafting of article
17 of ULIS, which is now article 13 of the draft Conven
tion, represents an improvement.

2. Poland (paras. 7-8) suggests that it would be ad
visable to precede article 13 by a general clause to the
effect that in the interpretation and application of the
stipulations of a contract, the intentions of the parties as
well as the purpose they wish to achieve are to be taken
into account.

Choice of law
3. For a suggestion by the USSR (para. 17) in re

spect of a choice of law provision which, it states, might
go in article 13, see the analysis of proposed article 4 bis.

Chapter Ill. Obligations of the seller

ARTICLE 14

1. ICC (para. 16) states that the deletion of "con
formity" as a prerequisite for "delivery" is welcomed by
the Ice and that the suppression of the distinction be
tween non-delivery or late delivery and delivery to the
wrong place is also an improvement.

2. Pakistan (para. 7) states that the original docu
ments should preferably be routed through authorized
commercial banks to ensure realization of the amount
in question.

Section I. Delivery of the goods and
handing over of documents

ARTICLE 15

Definition of delivery
1. ICe (para. 17) notes that the current text no

longer attempts to establish a general definition of "de
livery", which would be very difficult, but gives a defini
tion for a few of the more important cases.

2. The United States (para. 20) notes that article 15
as drafted might give the implication that article 15 de
fines the act of delivery. However, it states, the function
of article 15 is to set out the acts required of the seller
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to fulfil his obligation to deliver, parallel to the provisions
of article 41 which set out the acts required of the buyer
to take delivery. Indeed, in most cases where the buyer
fails to come for the goods, the seller will resell them and
there will never be delivery to the buyer in breach. The
text proposed by the United States (which includes a
drafting proposal, see also comments of the United
States, para. 23 (a» is as follows:

"If the seller is not required to deliver the goods at
a particular place, the seller's obligation to deliver
consists:

"(a) If the contract of sale involves carriage of the
goods, in handing the goods over to the first carrier for
transmission to the buyer,

"(b) If, in cases not within the preceding para
graph, the contract relates to

"(i) Specific goods, or
"(ii) Unidentified goods to be drawn from a

specific stock or to be manufactured or
produced,

and at the time of the conclusion of the contract the
parties knew that the goods were at, or were to be
manufactured or produced at, a particular place, in
placing the goods at the buyer's disposal at that place;

"(c) In other cases in placing the goods at the
buyer's disposal at the place where the seller had his
place of business at the time of the conclusion of
the contract."

Conformity of the goods
3. ICe (para. 16) and the Netherlands (para. 11)

state their approval of the decision that conformity of the
goods to the contract is not a requirement for delivery.

4. Bulgaria (para. 4), on the other hand, states that
it is reasonable that, if the goods delivered do not con
form with the contract, there should be no delivery, since
the parties have agreed on clearly specified goods. The

·requirement of conformity will obviate the need to apply
all the rules concerning guarantees in the event that the
goods should be faulty.

Delivery and passage of risk
5. Sweden (para. 10) states that it is difficult to see

why different conditions for delivery and for passage of
risk have been laid down and suggests that it should be
possible to co-ordinate the rules further. See also the
comments of Bulgaria in paragraph 6 of this analysis.

Paragraph (a)
6. Bulgaria (para. 8) proposes that a provision be

added to article 15 (a) and to article 65 (1) to the effect
that delivery is made and the risk passes when the goods
are handed over to the first carrier.

Paragraphs (b) and (c)
7. Bulgaria (para. 3) proposes that subparagraphs

(b) and (c) should be amended so that delivery is made
by the seller handing over the goods, as in ULIS, rather
than "by placing the goods at the buyer's disposal". This
would reflect the fact that the delivery is a bilateral act
which can be made only with the participation of the
buyer.

8. The United States (para. 20) notes that even
though the seller has fulfilled his obligation to deliver by
"placing the goods at the buyer's disposal" at a particular

place, there has been no physical delivery because the
goods have not been handed over to or taken over by the
buyer. For the text proposed by the United States, see
paragraph 2, above.

9. Pakistan (para. 8) states that in article 15 (c) the
place of delivery should be clearly defined in the con
tract to avoid any misunderstanding.

ARTICLE 16

The Philippines (para. 9) and the United States (para.
23 (b» submit drafting proposals.

ARTICLE 17

1. ICe (paras. 22-23) proposes that paragraphs (b)
and (c) be amended by a provision that the seller has to
give the buyer notice of the seller's choice of the date of
delivery. ICe also proposes that if the buyer wants to
claim damages because of late delivery, he should give
notice thereof to the seller promptly (or at least within a
reasonable time) after actual delivery.

2. Pakistan (para. 9) proposes that a clause might
be added to this article to explain reasons in case of delay.

ARTICLE 18

Finland (para. 7) proposes the deletion of article 18
on the grounds that it is unclear whether this provision
adds anything to the declaration in article 14.

Section 11. Conformity of the goods

ARTICLE 19

Paragraph (l)
1. The United States (paras. 23 (c) and (d) submits

two drafting proposals.

Subparagraph (1) (b)
2. ICe (para. 24) states that the expression "ex

pressly or impliedly made known to the seller at the time
of contracting" should be understood in the sense that
the responsibility of the seller is engaged only when such
particular purpose has been made clear to him. If this is
not the understood meaning of this expression, it would
be advisable to clarify the text in such direction.

3. The USSR (para. 6) proposes that paragraph (l)
(b) should read: "(b) are fit for any particular purpose
expressly made known to the seller at the time of the
conclusion of the contract;".

Burden of proof
4. The Federal Republic of Germany (paras. 15-16)

proposes a new paragraph which would deal with the
party upon whom the burden of proof lies in a dispute
about the non-conformity of the goods. It proposes a text
as follows:

"(3) The seller has to prove that the goods deliv
ered by him conform to the contract. However, if the
buyer wants to rely on a lack of conformity which he
discovered after the expiration of the period within
which he had to examine the goods under article 22,
the buyer has to prove this lack of conformity. The
buyer is considered to have discovered the lack of
conformity before the expiration of this period if he
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has given the seller notice of the lack .of ~onformi~y

within a reasonable time after the eXpIratIOn of thIs
period."

Limitation of remedies
5. Norway (paras. 21-23) proposes anew article 26

(3), modeled on article 34 of ULIS, which would restrict
the buyer to the remedies provided by this Convention
in case of breach by the seller. Norway suggests that if
the proposed text is felt to be appropriate only in case
of non-conformity of the goods, it might be made into a
new article 19 (3). For the text proposed by Norway, see
paragraph 3 of the analysis of article 26.

Administrative regulations and industrial and intellectual
property

6. ICC (paras. 25-26) states that in its view ques
tions concerning the seller's responsibility for ensuring
that the goods comply with administrative regulations or
that the goods do not infringe industrial or intellectual
property rights are governed by article 19. For a further
description of the proposals of ICC on this point, see
paragraphs 5 (b) and (c) of the analysis of article 7.

7. Under the proposals of Finland (para. 9) and
Norway (para. 18) in respect of articles 7 (2) and 25 a
determination that the seller has failed in his obligation
to deliver goods free from the claims of a third party
based on industrial or intellectual property would be
treated as a failure to deliver goods which conform to
the contract.

ARTICLE 21

Austria (para. 4) notes that, although the last sentence
in article 21 expressly says that the buyer retains any
right to claim damages as provided in article 55, article
29 (1) does not contain such a provision. Austria pro
poses, therefore, that since there is no reason to dis
tinguish between the two articles, the provision should
either be contained in both articles or, because the pro
vision is not necessary, it should be in neither of them.

ARTICLE 22

Paragraph (1)
1. Finland (para. 8) proposes the deletion of the

words "or cause them to be examined" on the grounds
that there are several provisions in the proposed Con
vention where no reference is made to the fact that
measures incumbent on a party to the contract might be
taken by someone else. Finland sees .n? reason w~y
such words should be in one such prOVISIOn and not In

the others.

Other comments
2. Pakistan (para. 11) states that examination before

shipment of goods is preferable. Ex-~est!nation examina
tion may cause expense and complIcatIOns.

ARTICLE 23

Paragraph (1)
1. Pakistan (para. 12) states that the. term "reason-

able time" wherever it occurs in the draft Convention
should be clearly determined and defined.5

Paragraph (2)
2. ICC (para. 28) proposes that the period during

which the buyer may give notice of a lack of confonnity
of the goods should be shortened from two years to one
year since shorter periods than two years are frequently
used in international trade.

3. ICC (para. 29) states its satisfaction with the
wording of this provision to the extent that it provides
that the fact that there is a shorter period of guarantee in
the contract is to be understood as a shortening of the
period within which the buyer may rely on hidden defects
in the goods.

ARTICLE 25

Substantive proposals
1. The substantive proposals made in respect of

article 25 have been described above in paragraphs 5
and 6 of the analysis of article 7.

Relationship with other provisions
2. The United States (para. 21) proposes that article

25 be relocated so that it either immediately precedes or
immediately follows article 19. In that matter it would
be made clear that, to the extent the context permits, the
rules in articles 20-24 would be made applicable to the
obligations imposed by article 25 in the same way as
they are applicable to the obligations imposed by article
19.

3. Norway (para. 20) suggests that consideration
should be given to the relation between article 25 and
the preceding articles in section 11, and in particular the
relation to article 23 (2). It suggests comparing articles
52 and 53 of ULIS.

Remedies for breach of obligation under article 25
4. ICC (para. 27) states that article 25 as finally

drafted by the Working Group is incomplete in so far
as it does not spell out the consequences if the goods
are not free from rights or claims of a third person. It
proposes that some provision should be reintroduced
similar to that in article 25 (2) as found in the report
of the Working Group on the International Sale of Goods
on the work of its sixth session (A/CN.9/100, annex I;
Yearbook ... , 1975, part two, I, 2).

5. Norway (para. 19) suggests the the buyer should
have generally available the remedies under articles 26
to 33, as well as under articles 47 to 49, for breach of
the seller's obligation under article 25. Questions arise as
to whether articles 27 (2), 31 and 32 should be appli
cable to claims under article 25, but if the existence of
third-party claims are understood to constitute a l~c~ of
conformity of the goods, as they should, these prOVISIons
would also apply. However, it is less clear whether article
30 (1) (b) should also be applicable to cases under article
25 since the third-party claim may be more or less well
founded.

5 The term "reasonable time" appears in articles 17 (c), 23 (1),
27 (2), 29 (2), 30 (2), 45 (2) (b), 46 (1), 46 (2), 47 (3), 48 (1),
50 (4) and 56 (1). Similar terms also appear in articles 28,
29 (3) and 44.
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Section Ill. Remedies for breach of contract
by the seller .

General observations on sectionlll
1. The Netherlands (para. 10) states its approval of

the decision of the Working Group to consolidate the
remedies of the buyer in one set of provisions.

2. The USSR (para. 18) suggests that the possibility
be considered of combining the provisions concerning
remedies for breach of contract by the seller (chap. Ill,
sect. Ill) and remedies for breach of contract by the
buyer (chap. IV, sect. Ill).

3. ICC (para. 31) notes that the consolidated system
. of remedies covering the seller's failure to deliver as
well as his delivery of goods which did not conform to
the contract may at first look appealing because of its
simplicity. It notes, however, that delivery of defective
goods and failure to deliver at all give rise to problems
of different kinds and the rules in this connexion have
had to be more or less differentiated in the present draft.
Therefore, it states, the preference for a consolidated
system of remedies shown in the draft may be more a
matter of presentation than of substance. Nevertheless,
ICC does not object to the approach now taken, pro
vided that the remedies for different kinds of breaches
are differentiated sufficiently.

4. Yugoslavia (para. 14) notes that the provisions
dealing with sanctions in the case of breach of contract
have been rendered more concise and simplified, but
that they are less systematized or clear. Furthermore, as
a result of reducing the number of articles, there are
frequent references in the text to other articles of the
proposed Convention. It finds that these references are
a burden, especially to the businessmen to whom such
an approach of cross-referencing is inconvenient.

5.' Although Sweden (paras. 4-6) accepts the struc
ture of the draft that all of the remedies for breach of
contract by the seller are dealt with in one section and
all of the remedies for breach of contract by the buyer
are dealt with in another section, it finds that a number
of adverse consequences follow from this structure.

ARTICLE 26

A rtide as a whole
1. The USSR (para. 7) states that if paragraph (1)

is intended to mean that damages may be claimed in
addition to the exercise of the rights provided in articles
27-33, and not as an alternative, then the meaning of
paragraph (2) is not clear.

2. Pakistan (para. 14) states that the rules contained
in paragraphs (2) and (3) should apply only if they are
included in the contract.

Exclusivity of remedies
3. The Netherlands (para. 10) and Norway (paras.

21-23) propose the adoption of an additional provision
similar to article 34 of ULIS that the buyer has no rights
other than those conferred on him by the draft Conven
tion. Norway proposes the following text as a new para
graph (3) of article 26 to come between the present
paragraphs (2) and (3): .

"(3) The rights conferred on the buyer by this
Convention exclude all other remedies based on lack
of conformity of the goods [or on other failure by the

seller to perform his obligations] except in case of
fraud." .. '

Norway !,uggests that if it is felt that this provision
should relate only.to cases of la~k of conformity (which
would be accomplIshed by deletmg the words in brack
ets), the proposed provision could be inserted as' a new
paragraph (3) of article 19.

Noti~e of claim for late delivery
4. Sweden (para. 11) suggests that if the seller has

not d7livered the goods in time and the buyer wishes
to claIm d~mag~s for the delay, he ought to be required
to make hIS claIm known within a ~pecified time.;.limit.

ARTICLE 27

Buyer's right to 'require cure
1. Yugoslavia (para. 15), the ICC (paras. 32-34)

and Sweden (para. 12) comment on the question as to
whether the present text of article 27 authorizes the
buyer to require the seller to cure any defect in the
goods. '

(a) Yugoslavia assumes that that right does not exist
and proposes the inclusion of that portion of· article 42
of ULIS which authorized such a requirement. That
portion of article 42 reads as follows:

"1. The buyer may require the seller to' perform
the contract:

"(a) if the sale relates to goods to be produced
or manufactured by the seller, by remedying.
defects in the goods, provided the seller is in
a position to remedy the defects.;"

(b) ICC says it is not clear whether the b~yer could
require the seller to cure any defect in the goods. ,

(c) Sweden agrees with the statement inp~ragraph 3
of the commentary to article 27 (A/CN.9/116, aIinex
Hi Yearbook ... , 1976, part two, I, 3) that the present
text of article 27 does so authorize the buyer.

(d) ICC and Sweden both state that such a right to
cure should be contingent upon the possibility that the
seller could remedy those defects and that he could do so
without unreasonable cost to himself. Sweden suggests
that such a clarification might go into article 27 (2).

Substitute goods
2. ICC proposes that the buyer's right to require

substitute goods when the lack of conformity constitutes
a fundamental breach should be expressly stated to be
limited to unascertained (generic) goods, as it is in
article 42 (1) (c) of ULIS. It should also be stated that
the duty to deliver substitute goods falls on the seller
only if he can do so without unreasonable efforts or
costs to himself.

3. Norway (paras. 24-25) recommends that the time
limit in paragraph (2) for requesting substitute goods be
applicable to any request for performance in cases where
the seller has made delivery but where the goods do not
conform with the contract. Norway proposes the deletion
of paragraph (2) and the insertion of the following text:

"(2) If the seller has made delivery, but the goods
do not conform with the contract, the buyer loses his
right to require performance, unless such request is
made either in conjunction with notice given under
article 23 or within a reasonable time thereafter.
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"(3) If the goods do not conform with the con
tract, the buyer may require delivery of substitute
goods only where the lack of .conformity constitutes a
fundamental breach!'·

See also the Norwegian proposals in respect of article 28.

Non-delivery
4. Sweden (para. 13) states that in a case of non

delivery the buyer should be able to require the seller
to deliver the goods only if he presents his request within
a reasonable period of time after the last deadline for
delivery.

ARTICLE 28

Effect of request for performance on remedies during
additional period of time

1. The USSR (para. 8) raises the question whether
article 28 should be understood to mean that the penalty
provided for in the contract (for example, for delay in
delivery) should also be regarded as a remedy to which
the buyer cannot resort during the additional period of
time provided in this article.

Remedies if performance is made during additional
period of time

2. ICC (para. 37) states that article 28 must be
understood to mean that if performance follows imme
diately upon a request, the buyer cannot avoid the con
tract because of late delivery. However, ICC states, a
request for performance could be understood as read
iness to receive the goods only if delivery follows
promptly.

3. Finland (para. 10), the Federal Republic of
Germany (paras. 17-18) and Norway (paras. 26-29)
propose that the text should make it clear that the buyer
retains his right to exercise the appropriate remedies
once the additional period has expired.

(a) Finland proposed an additional sentence as
follows:

"After the period has expired, the buyer may resort
to any remedy which is not inconsistent with per
formance by the seller on the buyer's request."
(b) The Federal Republic of Germany proposes an

additional sentence as follows:
"However, the buyer is not deprived of any right

he may have to claim damages for delay in the
performance."
(c) For the proposal of Norway, see the third sen

tence of the proposal of Norway in the following para
graph of this analysis.

Other proposals
4. Norway states that the main purpose of article 28

is not to provide for a right to request performance, but
to regulate the buyer's power to fix an additional period
for performance. It states that this purpose should come
more in the forefront of the text. Therefore, Norway
proposes the following text:

"Subject to the provisions of article 27, the buyer
may fix an additional period of time of reasonable
length for performance by the seller. During such
period the buyer cannot resort to any remedy, unless
the seller declares that he will not comply. After the
period has expired, the buyer may resort to any

remedy which is still open to him and not incon
sistent with performance by the seller of the buyer's.
request."
5. Norway also states that where the buyer does not

fix an additional period of time of fixed length, as in its
text proposed in paragraph 4 of this analysis, the suspen
sive effect of the buyer's request for performance should
be for a reasonable period of time. However, Norway
suggests that such a period of unfixed reasonable time
should not have the effect of authorizing the buyer to
avoid the contract under article 30 (1) (b). To implement
these suggestions, Norway proposes modifications to
article 30 (see para. 9 of the analysis of article 30) and
the following text as a new paragraph (2) to article 28:

"(2) Where the buyer requests the seller to. per
form, without fixing an additional period referred to
in paragraph (1), the request is assumed [, for the
purpose of the provisions thereof,] to include the
fixing of a period of reasonable length."
6. Sweden (para. 14) notes that article 28 does not

apply if "an additional time period of reasonable length"
was not stated as part of the request for performance.
However, it states, even if no time-limit or a time-limit
of less than reasonable length (e.g. "promptly") has
been stated, the buyer should not be able to avoid the
contract if performance is made either at once or within
the period indicated.

Request for cure
7. In its comments on article 30 (1) (b) the Federal

Republic of Germany (paras. 23-24) proposes that the
buyer be given the right to declare the contract avoided
if the seller fails to cure a lack of conformity after having
been requested to do so under article 28. See paragraph
3 of the analysis of article 30 for the proposed text.

8. For additional proposals in respect of the buyer's
right to require the seller to cure a failure of perform
ance, see paragraph 1 of the analysis of article 27.
For proposals in respect of the seller's right to cure, see
paragraph 1 of the analysis of article 29.

ARTICLE 29

Relationship of cure to other remedies
1. Finland (para. 11) and the Federal Republic of

Germany (paras. 20-22) note that the seller's right to
cure his failure to perform his obligations is limited to
cases· where no unreasonable inconvenience or unrea
sonable cost is caused to the buyer. Finland, therefore,
proposes that the seller's right to cure be given priority
over the buyer's declaration of avoidance or reduction
of the price by deleting that portion of the text after the
words "unreasonable expense". On the other hand the
Federal Republic of Germany proposes that only
the words "or has declared the price to be reduced in ac
cordance with article 31" be deleted. In addition, the
Federal Republic of Germany proposes that in article 31
it be made clear that the seller's right to cure failures
under article 29 takes precedence over the buyer's right
to have the price reduced.

Paragraph (1)
2. As noted in the analysis of article 21, Austria

(para. 4) proposes that the drafting of articles 21 and 29
(1) be made identical in respect of the buyer's retention
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of any right he might have to claim damages under
article 55.

Paragraphs (2) and (3) .
3. ICe (para. 38) proposes the deletion of the w?rds

in paragraph (2) "or, if no tim~, is i~di~ated, withm a
reasonable time" and the words or,wIthm a reasonable
period of time" in paragraph (3). By this deletion. t~e
seller would have an additional period of time wIthm
which to perfonn only if he has requested of the buyer
whether he would accept performance during a specified
period of time.

4. Sweden (para. 15) suggests that the rule o~ para
graph (2) should be limited to those cases in. WhIC~ t~e

seller indicates in his request a reasonable time wIthm
which he intends to perform. It states that if such an
indication is not made, the buyer would sometimes find
it so ~vident that he would not accept the goods that he
might not bother to reply.

5. The United States (para. 23 (e» submits a draft
ing proposal in respect of paragraphs (2) and (3).

ARTICLE 30

Ipso facto avoidance
1. Hungary (para. 6), ICe (para. 30) and yugo

slavia (para. 8a) state their approval of the ~eletIon of
the provisions on ipso facto avoidance and theIr replace
ment by the rule that avoidance takes place on~y upon
notice given by the party not in breach. YugoslaVIa notes
that the doctrine of ipso facto avoidance could h~ve

serious and harmful consequences to the developmg
countries.

2. The Netherlands (paras. 12-14) notes that the
elimination of ipso facto avoidance makes for greater
clarity in the cases of articles 26, 30 and. 62 of U.LlS
but that ipso facto avoidance does not raIse as senous
difficulties when commercial usage requires the buyer to
purchase goods to replace those which the seller has
failed to deliver or which do not conform to the contract
and it is reasonable for the buyer to do so, or when
commercial usage requires the seller to resell the goods
and it is reasonable for him to do so. In these two cases
articles 25 and 61 of ULIS provide for ipso facto avoid
ance. This has the advantage that one party cannot
speculate on the ~irecti?~ in which p~ces might fluctuate
by putting off hIS deCISIon concern1Og performance or
avoidance in a case where a replacement purchase or
resale is in conformity with usage and is possible.

Paragraph (1) (b)
3. The Federal Republic of Germany (paras. 23

24) proposes that the buyer's right to declare the con
tract avoided should exist also in the case where the seller
does not cure a non-conformity of the goods within a
reasonable additional period o! t~e as well. as whe~ he
does not deliver the goods WIthm that penod .of time.
The Federal Republic of Germany notes that m many
cases the buyer's interest in the perf?rman~ of t~e con
tract would be infringed ~y defectIve dehv.ery Just as
much as by a failure to delIver at the agreed time. It pro
poses a text as follows:

"(b) If the seller has been requested to make
delivery or to cure a lack o~ conformity und~r ~rticle
28 and has not complied WIth the request ~Ithm the
additional period of time fixed by the buyer In accor-

dance with that article or has declared that he will
not comply with the request."
4. Bulgaria (para. 6) proposes the deletion of para

graph (l) (b), the result of which would be that a contract
could be avoided only in the event of a fundamental
breach of contract.

5. The Federal Republic of Germany (para. 23)
and ICe (para. 39) state that insignificant defects should
not give rise to a right to avoid the contract under article
30 (1) (b). The Federal Republic of Germany states
that this seems to be self-evident and, consequently, to
require no express rule. ICe (para. 39) states that if
only a part of the goods are missing or a defect has not
been remedied within an additional period of time, the
situation should come under subparagraph (a) and that a
fundamental breach should be a prerequisite for avoid
ance. However, ICe does not state whether it believes
such to be the necessary consequences of the current
draft or whether it believes that an amendment to the
text is called for.

6. Norway (para. 30) proposes a drafting change in
article 30 (1) (b) to be adopted if its proposals in respect
of article 28 are adopted.

Paragraph (2)
7. ICe (para. 40) states its approval of the intro

duction of the provisions in respect of the loss of the
right of avoidance.

8. Bulgaria (para. 6) proposes the simplification of
paragraph (2). It states that the buyer should forfeit his
right to declare the contract avoided if he has accepted
performance which does not conform with the contract
without immediately protesting.

9. Norway (para. 31) proposes a drafting change
in article 30 (2) (b) to be adopted if its proposals in
respect of article 28 are adopted. The proposed drafting
change would also make reference to article 29. The
text as proposed is as follows:

"(b) In respect of any other breach than late
delivery, after he knew or ought to have known of
such breach, or after the expiration of any additional
period of time applicable under articles 28 or 29."

ARTICLE 31

1. Finland (para. 11) and the Federal Republic of
Germany (paras. 20-22) state that it should be made
clear that the seller's right to cure a failure to perform
under article 29 should take precedence over the buyer's
right to reduce the price. Both States propose amend
ments to article 29 to achieve this result. The Federal
Republic of Germany suggests that article 31 also be
amended to make this result clear but does not propose
a specific text.

2. Pakistan (para. 15) suggests that reduction in
price should be clearly defined in the contract or be
mutually agreed upon thereafter.

3. The United States (para. 23d) submits a drafting
proposal.

ARTICLE 32

Paragraph (2)
1. The USSR (para. 9) proposes that in para&raph

(2) after the words "if the failure to make dehvery
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completely" the word "and" should be replaced by "and/
or" since a fundamental breach of the contract may occur
where only one. element is pre~ent (e.g. failure to make
delivery completely, or failure to make delivery in con
formity with the contract) and it is not necessary for both
to be present.

Proposed paragraph (3)
2. Norway (para. 39) suggests that as an alternative

to its proposed amendment of article 48 (2), a new
article 32 (3) might be added to th~ effect that if a buyer
avoids a contract in respect of any delivery, there is the
possibility of his avoiding the contract as to deliveries
already made as well as to future deliveries. See para
graph 2 of the analysis of article 48 for the proposed
text.

Chapter IV. Obligations of the buyer

Section I. Payment of the price

ARTICLE 36

1. Pakistan (para. 16) and the USSR (para. 10) state
that the price must be determined Or determinable. The
USSR, therefore, proposes the deletion of this article.

2. ICC (paras. 41-42) proposes that article 36 be
amended so that, if a contract has been concluded but
does not state the price or expressly or impliedly make
provision for its determination, the price to be charged
would be the price prevailing at the time of delivery
rather than the price prevailing at the time of the con
clusion of the contract.

3. The United States (para. 23 (1» submits a draft
ing proposal.

ARTICLE 39

Paragraph (1)
1. Finland (para. 12) states that the second sentence

of paragraph (1) does not seem to add anything to the
first sentence and proposes that it be deleted.

Paragraph (2)
2. The United States (para. 23 (g» submits a draft

ing proposal.

Paragraph (3)
3. Pakistan (para. 16) states that the time-limit dur

ing which the goods can be examined must be defined.

ARTICLE 40

The USSR (para. 11) proposes that article 40 read as
follows:

"The buyer must pay the price ~n the dat~ fixe~ or
determinable by the contract or thls Conventlon Wlth
out the need for any request or other formality on the
part of the seller."

Section 11. Taking delivery

Section Ill. Remedies for breach of contract
by the buyer ,

General observation on section III
The USSR (para. 18) suggests that the possibility.be

considered of combining the provisions concernlDg

remedies for breach of contract by the seller (chap. Ill,
sect. Ill) and remedies. for breach of contract by the
buyer (chap. IV, sect. Ill).

ARTICLE 42

The USSR (para. 12) states that this article gives rise
to the same doubts as does article 26, i.e. that if para
graph (1) is intended to mean that the seller could claim
damages in addition to exercising the rights provided in
articles 43 and 46, and not as an alternative, then the
meaning of paragraph (2) is not clear.

ARTICLE 43

1. The Philippines (para. 10) and the United States
(paras. 12-14) suggest that the seller's right to require
the buyer to perform his obligations should be limited in
certain ways as described in the following paragraphs.

2. The Philippines proposes that the seller be' able
to require the buyer to perform his obligations only if
the seller has already performed his own obligations
under the contract. The text of article 43 as proposed by
the Philippines is as follows:

"The seller, after he has duly complied with his
obligation under the contract, may require the buyer
to pay the price, take delivery or perform any of his
other obligations, unless the seller has resorted to a
remedy which is inconsistent with such requirement."
3. The United States proposes that the seller be

able to require the buyer to perform his obligations, and
especially the obligations to pay the price and to take
delivery of the goods, only if it is not reasonable for the
seller to mitigate any loss resulting from the breach by
reselling the goods. The text of article 43 as proposed
by the United States is as follows:

"The seller may require the buyer to pay the price,
take delivery or perform any of his other obligations,
unless the seller has resorted to a remedy which is
inconsistent with such requirement or in the circum
stances the seller should reasonably mitigate the loss
resulting from the breach by reselling the goods."
4. The United States goes on to suggest an alterna

tive solution which involves a modification of article 59
(see para. 2 of the analysis of article 59). The United
States concludes by stating that, if neither of these sug
gestions was adopted, it would be desirable to limit the
action for the price to cases in which the buyer has
accepted the goods or the goods have been destroyed
or damaged after the risk has passed.

5. Sweden (para. 13) states that when the bu~er

has not paid the price the seller should be able to requrre
him to do so only if he has made his request within a
reasonable period of time after the last deadline for
payment.

ARTICLE 44
I

Proposals and comments similar to those in respect of
article 28

1. Finland (para. 13), the Federal Republic of
Germany (para. 19) and Norway (para. 32) propose that
if their proposals in respect of article 28 are accepted,
similar (in the case of Norway) or identical amendments
should be made to article 44.
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2. The USSR (para. 13) states that article 44 gives
rise to the same doubts as article 28, Le. as to whether
this article should be understood 'to mean that a penalty
provided for in the contract (for example, for delay in
performance) should also be regarde~ as a rem~~y to
which the buyer could not resort dunng the additional
period of time provided for in this article.

Proper time-limit not stated
3. Sweden (para. 14) notes that article 44 does not

apply if "an additional time period of reasonable length"
is not stated as part of the request for performance.
However, it states, even if no time-limit or a time-limit
of less than reasonable length has been stated (e.g.
"promptly"), the seller should not be able to avoi~ t~e

contract if performance is made either at once or within
the period indicated.

4. Norway (para. 32) proposes a new paragraph on
the buyer's right to request the seller to make known
whether he will accept performance, a provisio.n mod
elled on article 29. If Norway's proposals noted m para
graph 1 of this analysis were accepted, the new paragraph
would be paragraph (3) of this article. The new text as
proposed by Norway is as follows:

"(3) Where the seller has not requested perform
ance, the buyer may request the seller to make
known whether he will accept performance. If the
seller does not comply within a reasonable time, the
buyer may perform within the time indicated in his
request, or if no time is indi~ated,. within 8: reason~ble
.time. The seller cannot, dunng either penod of time,
~esort to any remedy which is inconsistent with per
formance by the buyer. A notice by the buyer that he
will perform within a specified period of time or
within a reasonable time is assumed to include a
request under this paragraph that the seller make
known his decision."

ARTICLE 45

Ipso facto avoidance
1. The comments in respect of ipso facto avoidan~e

of Hungary (para. 6), ICC (para. 30) and Yugoslavia
(para. 8a), which are summarized in paragraph 1 of the
analysis to article 30, and of the Netherlands (paras. 1~

14), which are summarized iu.paragraph 2 of the analysIs
to article 30, apply also to article 45.

Paragraph (1)
2. ICC (paras. 43-45) proposes that article 45 (1)

be amended so that once the seller has allowed the buyer
to take possession of the goods, he could not take them
back from the buyer unless the buyer has failed to pay
the price within the additional period set by the seller
pursuant to article 44. ICC states that where the buyer
has not yet taken delivery of the goods, the rule expressed
in the current text of article 45, i.e. that the seller has
an immediate right to avoid the contract if there is
fundamental breach, is acceptable.

3. Sweden (para. 4) states that if the buyer has paid
the price but failed to take delivery, there is no reason
why the seller should be able to avoid the contract.
It would be enough for the seller to have the possibility
of selling the goods on the buyer's account.

Paragraph (1) (b)
4. Bulgaria (para. 6) proposes the deletion of para

graph (1) (b), the result of which would be that a con
tract could be avoided only in the event of a fundamental
breach of contract.

5. Norway (para. 32) proposes that, if its suggestion
in respect of article 28 is accepted, article 44 should be
amended as proposed in paragraph 32 of its comments
and that article 45 (1) (b) should be amended to conform
with the proposed amendment to article 30 (1) (b) as
set out in paragraph 30 of its comments.

6. The United States (para. 22) notes that in inter
national sales the critical step in the buyer's performance
is often not the buyer's actual payment of the price but
the establishment of "a letter of credit or a banker's
guarantee", as stated in article 35. Therefore the United
States proposes that article 45 (1) (b) be amended to
read as follows:

"(b) if the buyer has been requested under article
44 to pay the price, or to take the necessary steps
with respect to payment required under article 35, or
to take delivery of the goods, and has not complied
with the request within the additional period of time
fixed by the seller in accordance with article 44 or
has declared that he will not comply with the request."

Paragraph (2)
7. Bulgaria (para. 6) proposes the simplification of

article 45 (2). It states that the seller should forfeit his
right to declare the contract avoided if he has accepted
performance which does not conform with the contract
without immediately protesting.

8. ICC (para. 46) proposes that article 45 (2)
should be amended so that the seller would have to
react to the fact of the buyer's breach within a reasonable
period of time after the discovery of the breach and make
his choice as to whether he will avoid the contract upon
the expiry of an additional period of time set by him or
set out a new additional period.

9. Norway (paras. 33-37) suggests that article 45
(2) should distinguish between late payments and other
delays in performance. It states that the right of avoid
ance because of late payment should remain open until
the entire payment has been made. However, once the
entire payment has been made, it should be too late
to declare the contract avoided because of the late
payment.

10. Norway also suggests that in respect of any other
breach (including delay in taking delivery), the seller
should be able to declare the contract avoided even after
he has received payment if he has requested performance
by the buyer under article 44. This is considered to be
preferable to the alternative that once payment had been
made, the seller's right to declare the contract avoided
is lost no matter what is the nature of the breach.

11. Norway proposes the following text of article
45 (2) to implement these suggestions:

"(2) However, in cases where the buyer had paid
the price the seller loses his right to declare the con
tract avoided if he has not done so:

"(a) in respect of late payment, before the seller
has become aware that payment has been made; or

"(b) in respect of any other breach than late pay
ment, within a reasonable time after the seller knew
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or ought to have known of such breach, or after the
expiration of any additional period of time applicable
under article 44."

ARTICLE 46

Norway (para. 38) proposes that the last sentence of
paragraph (2) should read:

"If the buyer fails to do so after having received
the request, the specification made by the seller is
binding."

Chapter V. Provisions common to the obligations of
the seller and of the buyer

Section I. Anticipatory breach

The United States (para. 16) proposes that the cap
tion to section I of chapter V should be expanded to
read: "Section I. Anticipatory breach; instalment con
tracts". This proposal is made in conjunction with the
proposal of the United States in respect of article 48 (1).

ARTICLE 47

Relationship between article 47 and article 49
1. Bulgaria (para. 7) states that the present wording

of articles 47 and 49 does not show any clear difference
between them. It goes on to state that article 49 seems to
be superfluous unless it is included in the form of an
addition to article 47.

2. Sweden (para. 16) and ICC (paras. 47-48) on the
other hand state that the general rule in article 49, that
prior to the date for performance a party can declare
the contract avoided only if it is clear that the other party
will commit a fundamental breach, should be relied upon
rather than the rule in article 47. Sweden states that
article 47 should be limited to suspending performance.
ICC states that article 47 could be abused by one party
requesting security from the other party, e.g. by request
ing a letter of credit or a performance guarantee, when
such security was not contracted for at the time of the
conclusion of the contract. Therefore, it proposes that
the last part of paragraph (3) (after the word "thereof"
in the first sentence) and every reference to "adequate
assurance" be deleted.

Paragraph (J )
3. The United States (para. 23 (h» submits a draft

ing proposal.

Paragraph (2)
4. Finland (para. 14) proposes that the second sen

tence of paragraph (2) be deleted as it does not seem to
add anything to article 7.

ARTICLE 48

Partial avoidance
1. The United States (para. 15) notes that there is no

provision which authorizes the seller to make a partial
avoidance of the contract equivalent to the provision in
article 32 which allows the buyer to do so. The United
States notes that where the buyer's performance is seri
ously deficient with respect to one instalment, the seller

should be permitted to refuse his counter-performance in
respect of that instalment even though the failure in re
spect of that instalment does not give him good reason to
fear a fundamental breach in respect of future instal
ments. Therefore the United States proposes that a new
paragraph (1) be added to article 48 and that the current
paragraphs (1) and (2) be renumbered as paragraphs
(2) and (3). The text as proposed by the United States is
as follows:

"(1) In the case of a contract for delivery of goods
by instalments, if the failure of one party to perform
any of his obligations in respect of any instalment
constitutes a fundamental breach with respect to that
instalment, the other party may declare the contract
avoided with respect to that instalment."

Paragraph (2)
2. Norway (para. 39) proposes that paragraph (2)

should be amended, or alternatively a new article 32 (3)
should be added, so that if a buyer avoids a contract in
respect of any delivery, there is the possibility of his
avoiding the contract as to deliveries already made as
well as to future deliveries. Norway proposes the follow
ing text for paragraph (2):

"(2) If a buyer avoids the contract in respect of
any delivery [under a contract for delivery of goods by
instalments] and if, by reason of the interdependence
with such delivery, other previous or future deliveries
cannot be used for the purpose contemplated by the
parties in entering into the contract, the buyer may
also, provided that he does so at the same time, declare
the contract avoided in respect of such previous or
future deliveries."
3. The United States (paras. 19, 23 (i) ) submits two

drafting proposals.

Order of articles 48 and 49
4. Austria (para. 5) proposes that the order of arti

cles 48 and 49 should be reversed for systematic reasons.

ARTICLE 49

1. Bulgaria (para. 7) proposes the deletion of article
49 as being superfluous in the light of article 47.

2. Austria (para. 5) proposes that the order of arti
cles 48 and 49 should be reversed for systematic reasons.

Section 11. Exemptions

ARTICLE 50

Article as a whole
1. Hungary (para. 6) states its approval of the text

of article 50 while the ICC (para. 49) states that it is a
considerable improvement over article 74 of ULIS.

Paragraph (1)
2. Australia (para. 9) states that the proposed Con

vention does not deal satisfactorily with the problems of
non-performance due to causes other than fault on the
part of the non-performing party. It states that quite
different considerations should apply in the adjustment of
rights between the parties to a contract where its per
formance is impeded by circumstances for which neither
,party is responsible from those considerations which
should apply where one of the parties has by his own
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fault been responsible for non-performance or mis
performance and so has caused loss to the other party.
In particular it notes (para. 10) that the present provi
sions are inadequate where there is a temporary impedi
ment to performance. See paragraph 11 of analysis under
this article.

3. Austria (paras. 6-7) and the Federal Republic of
Germany (paras. 25-26) propose a new text for para
graph 1 which would eliminate any reference to the term
"fault" in order to avoid any confusion with the use of
the term of "fault" under national laws. The text as pro
posed by both respondents is as follows:

"(1) If a party has not performed one of his obli
gations, he is not liable in damages for such non
performance if he proves that it was due to an
impediment which he could not reasonably have been
expected to take into account or to avoid or to
overcome."

Austria also notes that the expression "de meme qualite"
should be deleted from the French version of the text.

4. ICC (paras. 52-53) proposes a redrafting of para
graph (1) so as to eliminate the use of the word "fault"
and to use in its place the words "beyond the control of a
party". The text as proposed by the lee is as follows:

"(1) Where a party has not performed one of his
obligations he shall not be liable for damages for such
non-performance if he proves that it was due to cir
cumstances beyond his control which he could not
reasonably have taken into account at the time of the
conclusion of the contract and the consequences of
which he cannot reasonably be expected to prevail
against or to overcome."
5. Norway (para. 40) proposes a redraft of para

graph (1) as follows:
. "(1) Where a party has not performed one of his

obligations he is not [shall neither be required to per
form nor be] liable in damages for such non-perfor
mance if he proves that it was due to an impediment
beyond his control and of a kind which a party in the
same situation could not reasonably be expected
neither to take into account at the time of the conclu
sion of the contract nor to avoid or overcome."
6. The USSR (para. 14) proposes a new text of

paragraph (1) as follows:
"(1) If a party has not performed one of his obli

gations, he is not liable for such non-performance if
he proves ...".
7. The United States (para. 17) states that article 50,

while being generally satisfactory, does not sufficiently
distinguish between the case of the destruction of specific
goods which the parties assumed would be in existence
(see example 50A in the commentary, A/CN.9/116,
annex 11)* and the destruction of goods that the seller
planned to use to fulfil the contract (see example SOB in
the commentary). The deficiency could be remedied if a
requirement is added to article 50 that the non-occurrence
of the impediment must have been an implied condition
of the parties to the contract. The United States proposes
the following revision of article 50 (1), which also con
tains some drafting suggestions in the second sentence:

"(1) If a party has not performed one of his obli
gations, he is not liable in damages for such non-

... See Yearbook ... , 1976, part two, I, 3.

performance if he proves that it was due to an impedi
ment which has occurred without fault on his part and
whose non-occurrence was an implied condition of the
contract. For this purpose there is deemed to be fault
unless the non-performing party proves that he could
not reasonably have been expected to have taken the
impediment into account at the time of the conclusion
of the contract or to have avoided or overcome it after
it occurred."

Paragraph (2)
8. The Federal Republic ~f Germany (paras. 27-28)

proposes that paragraph (2) be deleted. It explains that
paragraph (2) may constitute an unreasonable hardship
for the seller. If the seller is relieved from liability under
paragraph (1) for his own failure to perform, his liability
for a subcontractor's fault appears to be justified at the
most if he can claim and recover indemnity from the sub
contractor. Such a claim for indemnity will, however,
often fail for reasons of law or of fact, e.g. because of an
agreement limiting liability or because of the subcon
tractor's insolvency.

9. ICe (para. 54) states that the provisions of para
graph (2) seem to correspond to what is frequently
practised.

Paragraph (3)
10. The USSR (para. 14) proposes the deletion of

paragraph (3).
11. Australia (para. 10), Norway (para. 41) and the

United States (para. 24) propose that article 50 should
take account of the fact that after there has been a tem
porary impediment to performance, the performance that
would then be required of the party in order to carry out
his own obligations under the contract may well be radi
cally different from the performance contemplated when
the contract was entered into.

(a) Norway proposes the following text:
"(3) The exemption provided by this article has

effect for the period during which the impediment
existed. However, the party concerned shall be per
manently relieved of his liability [obligation] if, when
the impediment is removed, the performance has so
radically changed as to amount to a performance quite
different from that contemplated by the contract."
(b) The United States (para. 24) proposes a new

text, previously proposed by the United Kingdom dur
ing the seventh session of the Working Group on the In
ternational Sale of Goods (5-16 January 1976), as
follows:

"(3) The provisions of paragraphs (1) and (2) are
applicable only for the period during which the impedi
ment existed. However, the non-performing party shall
be permanently relieved of his obligation if, when the
impediment is removed, the performance has so
changed that the contract has become materially more
burdensome than had the impediment not occurred."
12. See the comments of ICe, Poland and Sweden

discussed in paragraphs 14, 15 and 16 of analysis under
this article.

Remedies other than damages
13. lee (paras. 49-53), Norway (para. 42), Poland

(paras. 3-6) and Sweden (paras. 17-19) consider the
remedies other than damages available to a party when
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the other party does not perfonn one of his obligations
under the contract but that failure is justified under arti
cle 50. See also the comments of Australia and the
United States discussed in paragraph 11 of analysis under
this article.

14. ICC (paras. 49-53) states that the current text is
adequate in this respect and that article 50 should not be
amended to contain any provisions granting final relief
from the obligations under the contract on the grounds
that performance has become impossible or that the con
ditions have changed so radically that performance would
amount to perfonnance of a different contract. The party
who wishes to avoid the contract could rely on article
30 or 45, as the case may be, of the present text.

15. Poland (paras. 3-6) suggests that the proposed
Convention should include a provision dealing with the
principle rebus sic stantibus according to which any
party has a right to renegotiate the conditions of a con
tract or to call for its termination. Therefore, Poland
proposes to have the following added at the end of
article 50:

"If, as a result of special events which occurred after
the conclusion of the contract and which could not
have been foreseen by the parties, the performance of
its stipulations results in excessive difficulties or
threatens either party with considerable damage, any
party so affected has a right to claim an adequate
amendment of the contract or its tennination."
16. (a) Sweden (paras. 17-19) notes that the ex

emption from liability for damages may become worth
less where the other party can force perfonnance.
Therefore, the duty to perfonn should also be exempted
during the period of the impediment. After the impedi
ment is removed, the party seeking perfonnance should
be required to request it. Should the impediment last a
long tIme, the Convention should indicate that the obli
gation to perfonn ceases entirely.

(b) Sweden also suggests that the right to avoid the
contract or to reduce the price should not be affected by
article 50.

17. Norway (para. 42) suggests that article 50 should
be amended to make it clear that the provisions on price
reduction and avoidance of the contract are not affected
by article 50 and, to implement this suggestion, proposes
a new paragraph (5) as follows:

"(5) Nothing in this article prevents a party from
avoiding the contract or reducing the price in accor
dance with the provisions of this Convention on ac
count of a failure by the other party to perfonn any of
his obligations."

Section Ill. Effects of avoidance
Proposed article on effe~ts of avoidance

Austria (para. 8) proposes to add a new article before
article 51 in which the obligation to pay damages is
stated fundamentally, in a way similar to the "exemption"
in article 50.

ARTICLE 54

Paragraph (2)
Austria (para. 9) suggests that the buyer ought to be

bound to account to the seller not only for all benefits

which he has derived from the goods or part of them, but
also for all benefits which he reasonably could have
derived from them.

Section IV. Damages

Relationship between articles 55, 56 and 57
1. Australia (para. 11), Norway" (paras. 43-49) and

the USSR (paras. 15-16) comment on the relationship
between articles 55, 56 and 57.

2. Australia and Norway state that the claimant
should not be entitled to choose the damage formula in
articles 55, 56 or 57 which is the most favourable to him
in the particular case. They state that articles 56 and 57
should serve as illustrations of the operation of article 55
in particular circumstances.

3. In order to eliminate the possibility that the
claimant could choose a damage formula which would
give him a recovery in excess of his loss as measured by
the difference in price as actually established, Norway
proposes (see especially para. 48) that the reference to
article 55 which is currently found in articles 56 (1) and
57 (1) should be deleted. It notes (para. 47), however,
that other items of loss would continue to be governed by
the rules of article 55 read in conjunction with article 59.

4. As an alternative, Norway (para. 49) proposes
that article 56 (1) be amended by deleting the words "if
he does not rely upon the provisions of articles 55 or 57"
and substituting the words "as part of the damages re
ferred to in article 55". If this proposal is adopted, article
56 (2) should be deleted as superfluous. Norway further
notes that the claimant's option to invoke either article
56 or article 57 would follow from the wording in
article 57.

5. The USSR (paras. 15-16) proposes that both
article 56 (2) and article 57 (3) be amended to read
as follows:

"The provisions of paragraph (1) of this article do
not preclude the right to seek other damages also, if
the conditions of article 55 are satisfied."

The USSR notes that this proposal is prompted by a
desire to avoid a direct reference to loss of profit since,
in the first place, it is already referred to in article 55,
where it is stated that damages are understood to cover
loss of profit, and, in the second place, in such a situation
it is difficult to imagine the loss of profit over and above
the difference in prices.

ARTICLE 55

Foreseeability of loss
1. lee (para. 56) expresses its doubts whether the

limitation on the amount of damages which a claimant
could recover to an amount no greater than "the loss
which the party in breach foresaw or ought to have fore
seen at the time of the conclusion of the contract" would
be equitable in a number of circumstances. lee suggests
that consideration might be given to the deletion of this
restriction in the last sentence of article 55 and to rely
ing on a provision of a more general nature. However,
it notes that deletion of any limitation of the loss for
which one party has to compensate the other would not
be advisable.
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Damages in case of fraud
2. Norway (paras. 52-53) proposes the addition of

a new article regulating the effect of fraud in the per
formance of the contract on the damages which could
be recovered. This proposal is noted below following
the analysis of article 59.6

ARTICLE 56

Paragraph (l)
1. Norway (paras. 43-49) proposes that the refer

ence to article 55 be deleted .from article 56 (1), as
described in paragraph 3 of the analysis under section IV
(Damages) above. As an alternative Norway proposes
an amended text of article 56 (1), as described in para
graph 4 of that same analysis.

Paragraph (2)
2. The USSR (para. 15) proposes an amended text

of article 56 (2), as described in paragraph 5 of the
analysis under section IV (Damages) above.

3. If the Norwegian alternative proposal noted in
paragraph 1 of this analysis is adopted, Norway (para.
49) proposes that article 56 (2) be deleted as superfluous.

ARTICLE 57

Paragraph (l)
1. Austria (para. 10) suggests that damages under

this provision should be based on the current price on
the date delivery is performed or should be performed
while Bulgaria (para. 9) suggests that they should be
based on the current price at the time of the failure to
deliver the goods or at the time when the buyer could
reasonably procure the same goods. Both Austria and
Bulgaria state that the current wording of article 57 (1)
allows a party to speculate on price changes by delaying
the date on which he declares the contract avoided.

2. Norway (paras. 43-49) proposes that the refer
ence to article 55 be deleted from article 57 (1), as
described in paragraph 3 of the analysis under section
IV (Damages) above.

Paragraph (2)
3. Pakistan (para. 17) notes that in calculating the

amount of damages, "invoice value" should preferably
be the basis.

Paragraph (3)
4. The USSR (para. 16) proposes an amended text

of article 57 (3), as described in paragraph 5 of the ana
lysis under section IV (Damages) above.

ARTICLE 58

Rate of interest
1. The Federal Republic of Germany (paras. 29-30)

is of the view that the seller should not be able to claim
such a high interest rate in every case of delay in payment
of the purchase price, but only if he is actually com
pelled to take a loan at such a rate of interest. Further-

6 The similar provision in ULIS, i.e. article 89, has the effect,
in particular, of restricting the application of that portion of
article 82 of ULIS (equivalent to article 55 of the present text)
which limits the damages which could be recovered to those
which are foreseen or foreseeable by the party in breach.

more, interest rates for unsecured short-term credits vary
greatly depending on such factors as the customer's
~redit-worthiness. It proposes the deletion of the follow
Ing words at the end of article 58:

"but his entitlement is not to be lower than the rate
applied to unsecured short-term commercial credits
in the country where the seller has his place of
business."
2. I~C <para. 57) sugg~sts that the surcharge over

the offiCIal dIscount rate WhICh the seller might recover
be increased from 1 per cent to at least 2 per cent.

ARTICLE 59

Mitigation by choosing remedy

1. In conjunction with its discussion of articles 55
56 and 57, Norway (para. 43) notes that paragraph 4 of
the commentary to article 56 (A/CN.9/116, annex 11;
Yearbook ... , 1976, part two, I, 3) and paragraph 3 of
the commentary on article 59 state that article 59 does
not require the injured party to choose the remedy which
would be the least expensive to the party in breach or the
formula for the calculation of damages under article 55
56 or 57 which would result in the lowest amount of
damages. Norway states that, without admitting the cor
rectness. of this interpretation of these articles, the strong
emphaSIS on the free choice of the claimant in the present
text of articles 56 (1) and 57 (1) may permit an interpre
tat~on of artic!~ 59 which will reduce the duty of the
claimant to mItigate the loss far beyond what is today
the law in many countries. It therefore proposes amend
~ents to ~rticles 56 and 57 to eliminate this possible
mterpretatlOn. The proposals are discussed in paragraphs
3 and 4 of the analysis under section IV (Damages) above.

Right to recover the price
2. The United States (paras. 12-14) makes alterna

tive proposals in respect of articles 43 and 59. Its primary
proposal (see paragraphs 3 and 4 of the analysis of
article 43) is that article 43 be amended so that the seller
could not require the buyer to pay the price if "in the
circumstances the seller should reasonably mitigate the
loss resulting from the breach by reselling the goods".
However, if that proposal is not accepted, the United
States proposes that the second sentence of article 59 be
amended to read as follows:

. "If he fails to adopt such measures, the party in
breach may claim a reduction in the damages, includ
ing any claim for the price, in the amount which
should have been mitigated."

Duty to notify
3. Norway (para. 50) suggests that as part of the

duty to mitigate the injured party should give notice of
the breach to the party in breach, within a reasonable
time. It is stated that this is of practical importance in
cases where the party in breach may otherwise be
unaware of the breach or the consequences thereof or
may be in a better position to take measures to mitigate
the loss. Therefore, Norway proposes the following
addition to article 59:

"These measures shall include, where appropriate,
notice within a reasonable time to the party in breach
for the purpose of enabling him to mitigate the loss."
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Proposed new article on fraud
Norway (paras. 52-53) notes that article 89 of ULIS,

which provides that in case of fraud, the determination
of damages is to be made by reference to national law,
has been deleted. Norway proposes that this decision
should be reconsidered and that the draft Convention
should regulate the effect of fraud in the performance
of the contract on the damages which could be.recovered.

Proposed new article on penalties
Poland (paras. 10-11) proposes that a new article be

included in the draft Convention which would govern
penalty clauses in a contract. 'It states that such a pro
vision would facilitate, to a considerable degree, any
claim of damages for breach of contract. Regulation of
the question of penalties would also eliminate the exist
ing lack of uniformity in this field in the various legal
systems.

Section V. Presentation of the goods

ARTICLE 63

1. Pakistan (para. 18) states that it is reasonable
to determine a time limit within which the notice required
by paragraph (1) could be given and that the other party
should be duly intimated. It also states that the preserva
tion cost referred to in paragraph (3) should be intimated
to the buyer by the seller.

2. The United States (para. 23 (j» submits a draft-
ing proposal in respect of paragraph (1).

Chapter VI. Passing of risk

ARTICLE 64

Article as a whole
1. Bulgaria (para. 10) suggests placing this article

before the other articles of chapter VI, since it states
the general rule for the passing of risk.

2. Austria (para. 11) states that, this article should
make it clear that only an act of the seller done before
the handing over of the goods can be taken into account
in determining whether loss or damage to the goods
excuses the buyer from paying the price.

Delivery and passage of risk
3. Sweden (para. 10) states that it is difficult to

see why different conditions for delivery and for passage
of risk have been laid down and suggests that it should
be possible to co-ordinate the rules further.

ARTICLE 65

Paragraph (I)
1. The Federal Republic of Germany (para. 31)

states that article 65 (1) does not give a reasonable
solution to the case where the seller undertakes to ship
the goods from a particular place. For instance, .in a
situation in which a seller who has his place of busmess
at an inland point contracts to provide for shipment of
the goods from a particular seaport, the risk should pass
when the goods are handed over to the sea carrier and
not when they are handed over to the first carrier who

carries them to the seaport. It therefore proposes that
the following sentence be added to paragraph (1):

"However, if the seller is required to hand the
goods over to the carrier at a particular place, the
risk does not pass to the buyer before the goods are
handed over to the carrier at this place."
2. Bulgaria (para. 8) suggests that a provision should

be added to article 65 (1) (and to article 15 (a» to the
effect that delivery is made and the risk thus passes when
the goods are handed to the first carrier, a rule which it
says would reflect international commercial practice.

3. The United States (para. 18) suggests that article
65 (1) should be made clearer in two respects. It should
be made clear that article 65 (1) does not lead by
negative implication to the result that the risk of loss
in CIF or C and F contracts passes at destination rather
than at the time the goods are handed over to the carrier.
It should also be made clear that the seller's retention
of control of the goods through taking a bill of lading
does not derogate from the usual rules on risk of loss.
The proposal of the United States, as set out below, also
deletes the words "when the goods are handed over to
the first carrier" and substitutes the words "when the
goods are handed over to a carrier". The text of article
65 (1) as proposed by the United States is as follows:

"(1) If the contract of sale involves carriage of
goods and the seller is not required to hand the goods
over to the buyer at a particular destination, the risk
passes to the buyer when the goods are handed over
to a carrier for transmission to the buyer. The fact
that the seller is authorized to retain documents
controlling the disposition of the goods does not affect
the passage of risk."

Paragraph (2)
4. Austria (para. 12) suggests that paragraph (2)

should be amended in order to make it clear that in sales
involving carriage of the goods, as well as in other sales,
the risk passes to a buyer no earlier than at the moment
of the conclusion of the contract.

5. Norway (para. 54) states that the risk in respect
of goods sold in transit should not pass on shipment
if the shipment is of unascertained or unidentified goods
in bulk transmission to different consignees.1 It there
fore proposes that paragraph (2) read as follows:

"(2) Where the contract of sale relates to goods
already in transit, the risk is borne by the buyer as
from the time when such goods were handed over
to the first carrier for transmission to the seller or
another consignee. However, the risk of loss of goods
sold in transit does not pass to the buyer if, at the
time of the conclusion of the contract, the seller knew
or ought to have known that the goods [or part
thereof] had been lost or damaged, unless the seller
discloses such fact to the buyer."

Proposed paragraph (3)
6. Norway (para. 55) proposes that a new para

graph (3) be adopted as previously proposed by it in the

1 Norway makes no such proposal in respect of article 65 (1).
That the risk does not pass on shipment under article 65 (1) if
the shipment is of unascertained or unidentified goods in bulk
transmission to different consignees, see para. 5 of the com
mentary to article 65, A/CN.9/116, annex n (Yearbook ..• ,
1976, part two, I, 3).
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Working Group on the International Sale of Goods
(A/CN.9/WG.2/WP.25, article. 67). That proposal
reads as follows:

"(3) Nevertheless, if the goods are not marked
with an address or otherwise clearly identified for
delivery to the buyer, the risk shall not pass until
the seller has given notice of the consignment and, if
necessary, sent some document specifying the goods."
7. For similar proposals in respect of article 66, see

paragraphs 6-9 of the analysis under article 66.

ARTICLE 66

Paragraph (1)
1. Bulgaria (para. 5) and the Netherlands (paras.

15-16) propose that the rule in article 97 (1) of ULIS,
Le. that the risk passes to the buyer when delivery of
the goods is effected in accordance with the provisions
of the contract and of the Uniform Law, should be
reinstated.

(a) Bulgaria goes on to say that, in line with its
recommendations in respect of article 15. described in
paragraph 4 of the analysis of article 15, delivery and
the passage of the risk should take place only when the
goods are handed over to the buyer rather than when
they are placed at his disposal.

(b) The Netherlands states that the risk should not
pass if the goods are not in conformity with the con
tract unless, as in article 97 (2) of ULIS, the buyer has
neither declared the contract avoided nor required goods
in replacement.

2. Norway (paras. 56-60) proposes a complete
redraft of article 66, the full text of which is set out
below in paragraph 9 of this analysis. As to the current
paragraph (1), Norway proposes, inter alia, the deletion
of the words "as from the time when the goods were
placed at his disposal" to make it clear that the risk
passes when the goods are taken over by the buyer. (See
also paragraph 4, below.)

3. ICC (paras. 19-20) proposes on the other hand
that article 66 (1) should be amended to provide that
where the delivery term of the contract calls for the
seller to place the goods at the disposal of the buyer
during a specified period of time, the risk of loss should
pass at the time the goods are placed at the buyer's
disposal and not when they are taken over by him (article
66 (1) ) or when the buyer is in breach for having failed
to take them over (article 66 (2) ). ICC states that such
a rule, which is similar to that found in the Incoterm
definition of "ex works", would reflect commercial
practice.

Paragraph (2)
4. In its complete redrafting of article 66, Norway

(paras. 56 and 57) proposes that the first sentence of
paragraph (2) be consolidated with the current para
graph (1) in a new paragraph (1).

5. Norway (paras. 56, 58-59) also proposes that a
new paragraph (2) be adopted which would govern the
time at which the risk passes where the goods are at
a place other than a place of business of the seller, such
as a public warehouse. Norway notes that it has been
suggested that the buyer "takes over" the goods when
an appropriate act has occurred after which the third

person is responsible to the buyer for the goods (and
that the risk in such cases passes even before the buyer
has committed a breach of contract by failing to take
over the goods physically).8 Norway further notes that
it has been submitted that such an appropriate act
includes the handing over of a negotiable document of
title (e.g. a negotiable warehouse receipt) or the acknow
ledgement by the third person that he holds the goods
for the benefit of the buyer. While Norway considers
this interpretation not to be justified by the current text
and one which would bring about uncertainties in apply
ing the concept of "take over", it states that the problem
calls for a clear provision. The text proposed by Norway
is set out as paragraph (2) of its proposed redraft of
article 66.

Paragraphs (2) and (3). Identifying goods to the contract
6. Norway (paras. 56 and 60) also proposes that

the second sentence of the current paragraph (2) be
restated, with a drafting change, as a new paragraph (3).

7. The United States (para. 25) proposes that a new
paragraph (3) be added which would read as follows:

"(3) If the goods are not identified for delivery to
the buyer, by marking with an address or otherwise,
they are not clearly identified to the contract, unless the
seller gives notice of the consignment and, if neces
sary, sends some documents specifying the goods."

The United States notes that its proposal is based upon
one previously made by Norway during the seventh ses
sion of the Working Group on the International Sale of
Goods.

8. For a similar proposal in respect of article 65, see
paragraph 6 of the analysis under article 65.

Text proposed by Norway
9. The complete text of article 66 as proposed by

Norway (para. 56) is as follows:
"(1) In cases not covered by article 65 the risk

passes to the buyer when the goods are taken over by
him or, where he has not done so in due time, from
earlier moment when the goods have been placed at
his disposal and he has committed a breach of con
tract by failing to take delivery.

"(2) If, however, the buyer is required to take
over the goods at a place other than any place of the
seller, the risk passes when the time for delivery has
come and the buyer is aware, or has received notice,
of the fact that the goods are placed at his disposal
at such place.

"(3) Where the contract relates to a sale of goods
not then identified, the goods are deemed not to be
placed at the disposal of the buyer until they have
been separated or otherwise clearly identified to the
contract."

ARTICLE 67

The comments of the Netherlands (paras. 15-16) as
described in paragraph 1 of the analysis under article 66
are also directed at article 67.

8 See para. 2 of the commentary to article 66, A/CN.9/116.
annex 11 (Yearbook ...• 1976. part two. 1.3).
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F. Report of the Secretary-General: draft convention on the international sale of goods· draft articles
concer~ing implementation and other final clauses (A/CN.9/135)* '
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INTRODUCTION

1. At the seventh session (5-16 January 1976) of
the Working Group on the International Sale of Goods,
at which the text of the draft Convention on the Inter
national Sale of Goods was approved, the Working
Group requested the Secretariat to prepare draft pro
visions relating to implementation of the proposed Con
vention and draft final clauses for consideration of the
Commission at a future session.1 The present report
has been prepared in response to that request.

2. Each draft article is accompanied by a brief com
mentary to facilitate consideration of the draft articles by
the Commission.

DRAFT ARTICLES

Article [1]. Depositary

The Secretary-General of the United Nations is hereby
designated as the depositary of this Convention.
Prior conventions or draft articles

Convention on the Limitation Period in the Inter
national Sale of Goods, articles 31(2), 40, 41, 42, 43,
44, 45 and 46.

Draft Convention on the Carriage of Goods by Sea,
A/CN.9/115.2

Commentary
1. Throughout the remainder of these draft articles

the Secretary-General of the United Nations is referred
to as "the depositary" without repetition of his title.

2. The general functions of a depositary are des
cribed in article 77. of the Vienna Convention on the
Law of Treaties. Additional functions of the deposit~ry

of this Convention are set out in article [7] of these draft
articles.

* 15 April 1977.
1 See the report of the Working Group on the International

Sale of Goods on the work of its seventh session, A/CN.9/116,
para. 11 (Yearbook ... , 1976, part two, I, 3).

2 A revised version of the draft articles concerning applica
tion, reservations and other final clauses in respect of the draft
Convention on the Carriage of Goods by Sea as found in
A/CN.9/115 will be presented to the Conference of Plenipo
tentiaries which has been convened to adopt the Convention.
That revised version is contained in document A/CONF.89/6.

3. This text is identical to that proposed for the
draft Convention on the Carriage of Goods by Sea. It
differs from some other conventions which state the
individual or entity who is to serve as depositary in the
same article as that which specifies the official languages.
In this respect, compare article [9] of these draft articles
with article 46 of the Convention on the Limitation
Period.

Article [2]. Federal-State clause

Commentary
1. Some conventions for the unification of private

law contain a federal-State clause and such a clause
may be thought to be desirable for this Convention.
Federal-State clauses have been intended either (i) to
specify the obligation of the federal government of a

. contracting State where the subject-matter of the con
vention was such that the constituent States, provinces
or cantons of the federation had legislative jurisdiction,
or (ii) to authorize a contracting State in which there
are two or more different systems of law in respect of
the subject-matter in question to declare that the con
vention would apply to only a portion of the territory of
that State.

2. Appendix I to this article reproduces article 11
of the Convention on the Recovery Abroad of Mainte
nance concluded at New York on 20 June 1956, which
is a federal-State clause of the first type, and appendix II
reproduces article 31 of the Convention on the Limita
tion Period, which is a federal-State clause of the second
type.

3. At the Conference on Prescription many States
found both of the formulations unacceptable.3 The
representative of one federal State insisted that article 31
of the Convention on the Limitation Period should not
become a precedent.4 Moreover, at the ninth session of

3 Report of the Second Committee, paras. 14-19, summary
records of plenary meetings, 9th meeting, paras. 52·61; sum
mary records of Second Committee, 1st meeting, paras. 14-25:
2nd meeting, paras. 8-9; 3rd meeting, paras. 1·3; 4th meeting,
paras. 1-43. (Official Records of the United Nations Commis
sion on Prescription (Limitation) in the International Sale of
Goods; United Nations publication, Sales No. 74.V.8: here
after referred to as Official Records.)

4 Summary records of plenary meetings, 9th meeting, para.
53 (Australia).
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the Commission, during the cons~deration of the draft
Convention on the Carriage of Goods by Sea, the repre
sentative of one State with a federal system of govern
ment (United States) expressed the view that a federal
State clause based on article 31 of the Convention on
the Limitation Period was unnecessary and the represen
tative of another federal State (Australia) considered
that such a provision would cause difficulties under the
constitution of his country.5

4. In the light of these considerations the Com
mission may wish to request the Secretary-General to
invite federal and non-unitary States to indicate their
views on the desirability of a federal-State clause in the
Convention on the International Sale of Goods. The
Commission may also wish to request the Secretary
General on the basis of these views to prepare a new
draft of a federal-State clause.

Appendix I

Convention on the Recovery Abroad of Maintenance

Article 11. Federal State clause
In the case of a federal or non-unitary State, the following

provisions shall apply:
(a) With respect to those articles of this Convention that

come within the legislative jurisdiction to the federal legislative
authority, the obligations of the federal government shall to
this extent be the same as those of Parties which are not federal
States;

(b) With respect to those articles of this Convention that
come within the legislative jurisdiction of constituent States,
provinces or cantons which are not, under the constitutional
system of the federation, bound to take legislative action, the
federal government shall bring such articles with a favourable
recommendation to the notice of the appropriate authorities of
States, provinces or cantons at the earliest possible moment;

(c) A federal State party to this Convention shall, at the
request of any other Contracting Party transmitted through the
Secretary-General, supply a statement of the law and practice
of the federation and its constituent units in regard to any
particular provision of the Convention, showing the extent to
which effect has been given to that provision by legislative or .
other action.

Appendix n
Convention on the Limitation Period in the International

Sale of Goods

Article 31

1. If a Contracting State has two or more territorial units
in which, according to its constitution, different systems of law
are applicable in relation to the matters dealt with in this Con
vention, it may, at the time of signature, ratification or ac
cession, declare that this Convention shall extend to all its
territorial units or only to one or more of them, and may
amend its declaration by submitting another declaration at any
time.

2. These declarations shall be notified to the Secretary
General of the United Nations and shall state expressly the
territorial units to which the Convention applies.

3. If a Contracting State described in paragraph (1) of this
article makes no declaration at the time of 'signature, ratifica
tion or accession, the Convention shall have effect within all
territorial units of that State.

5 A/31117, annex I, draft provisions concerning implementa
tion, reservations and other final clauses, para. 5 (Yearbook ... ,
1976, part one, n, (A).

Article [3]. Declaration of non-application
of Convention

Two or more Contracting States may at any time
declare [, either jointly or by reciprocal unilateral
declarations,] that contracts of sale between a seller
having a place of business in one of these States and a
buyer having a place of business in another of these
States shall not be governed by this Convention, because
they apply to the matters governed by this Convention
the same or closely related legal rules.

Prior conventions or draft articles
Convention on the Limitation Period, article 34.
Convention Relating to a Uniform Law on the Inter

national Sale of Goods, done at The Hague, 1 July
1964,6 article n, paragraph 1.

Commentary
1. Article [3] enables two or more States to preclude

the application of the present Convention to contracts
to which it would otherwise have applied "because they
apply to the matters governed by this Convention the
same or closely related legal rules".

2. It is not clear whether article 31 of the Conven
tion on the Limitation Period requires the declaration
to be a joint declaration of the two or more States or
whether the States concerned can make unilateral decla
rations which refer to or anticipate one another. How
ever, it is clear from article 40(2) of that Convention,
repeated in article [4(7)] of the present draft articles,
that withdrawal of the declaration may be made unilater
ally, which would suggest that it should be possible to
make the declaration unilaterally. Therefore, the words
"either jointly or by reciprocal unilateral declarations"
have been inserted in brackets to make it clear that the
declarations may be in either form.

Article [4]. Declaration under article [2] or [3]

(1) Declarations made under article [2] or [3] at
the time of signature are subject to confirmation upon
ratification [, acceptance or approval].

(2) Declarations, and the confirmation of declara
tions, must be in writing and must be formally notified
to the depositary.

[(3) Declarations made under article [2] must state
expressly the territorial units to which the Convention
applies.]

[(4) If a Contracting State described in article [2]
makes no declaration at the time of signature, ratification
[, acceptance, approval] or accession, the Convention
has effect within all territorial units of that State.]

(5) Declarations take effect simultaneously with
the entry into force of this Convention in respect of the
State concerned, except for declarations of which the
depositary receives formal notification after such entry
into force. The latter declarations shall take effect on the
first day of the month following the expiration of six
months after the date of their receipt by the depositary
[except that reciprocal unilateral declarations under
article [3] shall take effect on the first day of the month

6 Hereafter referred to as the 1964 Hague Convention.
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following the expiration of six months after the receipt
of the latest declaration by the depositary].

(6) Any State which has made a declaration under
this Convention may withdraw it at any time by means
of a formal notification in writing addressed to the
depositary. Such withdrawal takes effect on the first
day of the month following the expiration of six months
after the date of the receipt of the notification by the
depositary.

(7) In the case of a withdrawal of a declaration
made under article [3] of this Convention, such with
drawal also renders inoperative, a's from the date on
which the withdrawal takes effect, any reciprocal declara
tion made by another State under that article.

Prior conventions and draft articles
Convention on the Limitation Period, articles 31 (2),

(3) and 40.
Draft Convention on the Carriage of Goods by Sea,

A/CN.9/115. 7

Commentary
1. Article [4] defines the manner of making declara

tions under articles 2 or 3 of the present Convention, the
manner of their withdrawalS and the time at which a
declaration or a withdrawal of a declaration becomes
effective.

Declarations and other confirmation, paragraphs (1)
and (2)

2. These provisions ensure that all declarations are
formally notified to the depositary.9

Declarations under article [2] (federal-State clause),
paragraphs (3) and (4)

3. Paragraphs (3) and (4) implement a federal-State
clause of the type found in appendix 11 to article [2]
of these draft provisions. If no provision similar in nature
to that clause is adopted, paragraphs (3) and (4) of this
article should be deleted.

Entry into effect of declarations, and withdrawals of
declarations, paragraphs (5) and (6)

4. Paragraphs (5) and (6) state the same rules as
are found in article 40 of the Convention on the Limita
tion Period.

Withdrawal pursuant to article [3] (declaration of non
application of Convention), paragraph (7)

5. This provision is based on the last sentence of
article 40(2) of the Convention on the Limitation Period.

6. Paragraph (7) provides for unilateral withdrawal
of a declaration made under article [3] whether or not
article [3] as adopted requires a joint declaration or
permits reciprocal unilateral declarations.

7. If no provision similar in nature to that found in
appendix 11 to article [2] of these draft provisions is

7 See foot-note 1 above.
8 Article 31(1) of the Convention on the Limitation Period

and alternative A of article [2] contain a procedure for the
amendment of declarations made pursuant to those articles by
submitting another declaration.

s Article 77, para. (1) (e) of the Vienna Convention on
Treaties provides that the functions of a depositary, unless
provided otherwise comprise (inter alia) "Informing the parties
and the States entitled to become parties to the treaty of acts,
notifications and communications relating to the treaty".

adopted, paragraphs (6) and (7) could easily be con
solidated since the only declarations permissible would
be those made under article [3].

Article [5]. Date of application

Alternative A. The provisions of this Convention
apply to contracts which, at the time they were concluded
were subject to this Convention by virtue of article 1 or
article 4.

Alternative B. Delete article 4 of this Convention
and amend article 1(1) to read as follows:

"(1) This Convention applies to contracts of sale
of goods entered into by parties whose places of
business are in different States if at the time of the
conclusion of the contract:

"(a) the States were Contracting Parties; or
"(b) the rules of private international law led to

the application of the law of a Contracting
Party; or

"(c) the parties had chosen this Convention as
the law of the contract".

Prior conventions or draft articles
Convention on the Limitation Period, articles 2(a), 3

and 33.

Commentary
1. Article l5] defines the point of time from which

the provisions of this Convention apply to contracts fall
ing within the sphere of application of the Convention.

2. Alternatives A and B are intended to achieve the
same result. Alternative A deals with the question of date
of application of the Convention in the context of these
final clauses. Alternative B deals with the problem by
incorporating the date of application into article 1 of the
draft Convention, the article which contains the pro
visions on the sphere of application of the Convention.

3. Both alternatives are designed to provide for the
date of application of the Convention in relation to all
three ways in which the Convention is attracted to a con
tract as set out in articles 1 and 4 of the draft Conven
tion. In order to facilitate the drafting of this provision,
in alternative B article 4 was deleted and its substance
was combined with article 1.

Article [6]. Signature, ratification,
[acceptance, approval,] accession

(1) This Convention is open for signature by all
States until ... inclusive at the Headquarters of the
United Nations, New York.

(2) This Convention is subject to ratification
[, acceptance or approval] by the signatory States.

(3) This Convention shall be open for accession
by all States which are not signatory States.

(4) Instruments of ratification [, acceptance,
approval] and accession shall be deposited with the
depositary.

Prior conventions and draft articles
Convention on the Limitation Period, articles 41, 42

and 43.
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•

Draft Convention on the Carriage of Goods by Sea,
A/CN.9/115.10

Commentary
1. Article [6] sets out the manner in which States

may become parties to the Convention.
2. This article follows articles 41, 42 and 43 of

the Convention on the Limitation Period except that:
(a) These provisions are gathered together in one

article for reasons of ease of reference; and
(b) Signatures are subject to ratification, acceptance

or approval instead of merely subject to ratification.
3. The addition of acceptance and approval as

means whereby the consent of a State to be bound by
the Convention accords with modern methods of treaty
making practice as set out in articles 11 to 16 of the
Vienna Convention on the Law of Treaties. l1

Article [7]. Entry into force

(1) This Convention enters into force on the first
day of the month following the expiration of [thirteen]
months after the date of the deposit of the [tenth]
instrument of ratificaton [, acceptance, approval] or ac
cession.

(2) For each State ratifying or acceding to this Con
vention after the deposit of the [tenth] instrument of
ratification [, acceptance, approval] or accession, this
Convention enters into force in respect of that State on
the first day of the month following the expiration of
[thirteen] months after the date of the deposit of its
instrument of ratification or accession.

(3) A State which ratifies [, accepts, approves] or
accedes to this Convention and is a Party to the Con-

10 See foot-note 1 above.
11 The International Law Commission has described the

reasons for the introduction of acceptance and approval into
treaty-making practice as follows:

"(11) 'Signature subject to acceptance' was introduced
into treaty practice principally in order to provide a sim
plified form of 'ratification' which would allow the govern
ment a further opportunity to examine the treaty when it is
not necessarily obliged to submit it to the State's constitu
tional procedure for obtaining ratification. Accordingly, the
procedure of 'signature subject to acceptance' is employed
more particularly in the case of treaties whose form or subject
matter is not such as would normally bring them under
the constitutional requirements of parliamentary 'ratification'
in force in many States. In some cases, in order to make it
as easy as possible for States with their varying constitu
tional requirements to enter into the treaty, its terms provide
for either ratification or acceptance. Nevertheless, it remains
broadly true that 'acceptance' is generally used as a sim
plified procedure of 'ratification'.

"(12) The observations in the prece~ling para.grap.h apply
mutatis mutandis to 'approval', whose introductIOn Into the
terminology of treaty-making is even more recent than that
of 'acceptance'. 'Approval', perhaps, appears more often in
the form of 'signature subject to approval' than in the form
of a treaty which is simply made open to 'approval' without
signature. But it ap~ears in bo~h forms. Its introduct~on !nto
treaty-making practice seems, In fact, to have been Inspired
by the constitutional procedures or practices of approving
treaties which exist in some countries."
(Draft articles on the law of treaties with commentaries,
adopted by the International Law Commission at its eight
eenth session, commentary on draft article 11; Official Rec
ords 01 the United Nations Conference on the Law of Treaties,
documents of the Conference, part B (United Nations pub
lication. Sales No. 70.V.5).)

vention relating to a Uniform Law on the International
Sale of Goods done at The Hague on 1 July 1964 (1964
Hague Convention) shall at the same time denounce
that Convention by notifying the Government of the
Netherlands to that effect, such denunciation to be effec
tive on the date this Convention enters into force in
respect of that State.

(4) Upon the deposit of the [tenth] instrument of
ratification [, acceptance, approval] or accession, the
depositary shall inform the Government of the Nether
lands as the depositary of the 1964 Hague Convention
of the date on which this Convention will enter into force
and of the names of the Contracting States to this Con
vention as of that date.

Prior conventions and draft articles
Convention on the Limitation Period, article 44.
1964 Hague Convention, article X.

Commentary
1. Article [7] defines the date on which this Conven

tion enters into force and deals with its relationship to
the 1964 Hague Convention.

Entry into force of Convention paragraph (1)
2. This provision is almost identical to article 44 of

the Convention on the Limitation Period except that this
Convention does not enter into force until 13 months
after the date of deposit of the [tenth] instrument of rati
fication [, acceptance, approval] or accession rather than
the six-month period selected in the Convention on the
Limitation Period. That period of six months was chosen
to give Governments which became party to the Conven
tion on the Limitation Period sufficient time to notify all
the national organizations and individuals concerned that
a Convention which would affect them would soon enter
into force. 12

3. However, the period of 13 months is suggested in
respect of the proposed Convention on the International
Sale of Goods to allow sufficient time for denunciations
of the 1964 Hague Convention to take effect on the same
date as this Convention would enter into force in respect
of any State which is a Party to the 1964 Hague Con
vention. That Convention provides that denunciations
are effective 12 months after receipt by the Government
of the Netherlands.13 The additional one month is to
allow adequate time for the Government of the Nether
lands to be notified of the denunciation, as provided for
in paragraph (3) of this article.

4. The number of instruments of ratification required
to bring the Convention on the Limitation Period into
force is 10.14

5. However, the Commission may think that it
should not be necessary for that number of States to
ratify a convention on a private law matter to bring it
into force. It might be noted that the 1964 Hague Con
vention came into force by virtue of five ratifications or
accessions and the Inter-American Convention on Inter
national Commercial Arbitration done at Panama City
on 30 January 1975 requires only two ratifications. Ac
cordingly, the word "tenth" has been placed in square
brackets in paragraphs (1), (2) and (4) of this article.

12 Summary records of Second Committee, Ist meeting,
paras. 45-50, (Official Records, part two).

13 Article XII, para. 2. .
14 Article 44, para. 1.

"';'~'.;'<',.,' '""<;:"-" ,
.;~: ,:.
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Entry into force of Convention in respect of States rati
fying or acceding to Convention after it has entered into
force, paragraph (2) ,

6. Paragraph (2) of article [7] is closely modelled on
paragraph (2) of article 44 of the Convention on the
Limitation Period except that, as in paragraph (1), a
13-month period must elapse before its entry into force
with respect to the ratifying or accedirig State to permit
simultaneous denunciation of the 1964 Hague Conven
tion pursuant to paragraph (3) of article [7].

Denunciation of 1964 Hague Convention, paragraphs
(3) and (4) .

7. Paragraph (3) provides that the denunciation of
the 1964 Hague Convention is to be effective on the
date this Convention enters into force with respect to
that State. In the case of the first [ten] States to become
parties to this Convention, such denunciation would be
effective on the date the Convention comes into force.
For all subsequent States, the de,nunciation would be
effective [thirteen] months after the date of the deposit
of the instrument of ratification [, acceptance, approval]
or accession. '

8. Should the Commission wish to allow the two
Conventions to have a certain amount of concurrent op
eration then a provision similar to article VII, paragraph
2 of the 1958 Convention of the Recognition and En
forcement of Foreign Arbitral Awards could be used.15

9. Paragraph (4) of this article is a procedural
measure requiring the depositary to notify the Govern
ment of the Netherlands of the entry into force of this
Convention so that it is aware of the effective date of any
denunciations of which it may already have been notified.

Article [8]. Denunciation

(1) A Contracting State may denounce this Conven
tion at any time by means of a formal notification in
writing addressed to the depositary.

(2) The denunciation takes effect [on receipt of the
formal notification] [twelve months after the formal noti
fication is received] by the depositary. [Where a longer
period is specified in the formal notification, the denun
ciation takes effect upon tQe expiration of such longer
period after the notification has reached the depositary.]

Prior conventions and draft articles
Convention on the Limitation Period, article 45.
1964 Hague Convention, article XII.
Draft Convention on the Carriage of Goods by Sea,

A/CN.9/115.16

Commentary
1. Article [8] prescribes the manner in which this

Convention may be denounced.

Mode of denunciation, paragraph (1)
2. Paragraph (1) is in substantially the same terms as

paragraph 1 of article 45 of the Convention on the
Limitation Period.

15 This provision reads: "The Geneva Protocol on Arbitra
tion Clauses of 1923 and the Geneva Convention on the Execu
tion of Foreign Arbitral Awards of 1927 shall cease to have
effect between Contracting States on their becoming bound
and to the extent that they become bound, by this Convention."

16 See foot-note 1 above.

Time denunciation takes effect, paragraph (2)
3. The first sentence of paragraph (2) is similar to

paragraph 2 of article 45 of the Convention on the
Limitation Period except that the words in the first set
of square brackets enable a denunciation to take effect
on receipt of that denunciation by the depositary.

zt.. The words in the second set of square brackets
provide for a 12-month period to elapse before the de
nunciation takes effect. This accords with paragraph 2 of
article 45 of the Convention on the Limitation Period
and with paragraph 2 of article XII of the 1964 Hague
Convention.

5. The International Law Commission in a com
mentary on a draft provision which ultimately became
article 56 of the Vienna Convention of the Law of
Treaties17 stated:

"The Commission considered it essential that any
implied right to denounce or withdraw from a treaty
should be subject to the giving of a reasonable period
of notice. A period of six months' notice is sometimes
found in termination clauses, but this is usually where
the treaty is of the renewable type and is open to de
nunciation by a notice given before or at the time of
renewal. Where the treaty is to continue indefinitely
subject to a right of denunciation, the period of notice
is more usually 12 months, though admittedly in some
cases no period of notice is required. In formulating
a general rule, the Commission considered it to be
desirable to lay down a longer rather than shorter
period in order to give adequate protection to the
interests of the other parties to the treaty. Accordingly,
it preferred in paragraph 2 to specify that not less than
12 months' notice must be given of an intention to
denounce or withdraw from a treaty under the present
article."18

6. The second sentence of paragraph (2) is taken
from the draft final clauses of the draft Convention on
the Carriage of Goods by Sea.

Article [9]. Authentic text

Done at , this day of , in a single
original, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally
authentic.

Prior conventions or draft articles
Convention on the Limitation Period, article 46.

Commentary
This simplification of article 46 of the Convention on

the Limitation Period is possible because:
(i) Article [1] makes the Secretary-General of the

United Nations the depositary; and
(ii) Article 77 (1) (a) of the Vienna Convention on

the Law of Treaties provides that, unless other
wise provided in the treaty or agreed by the Con
tracting States, the depositary shall keep custody
of the original text of the treaty.----

17 Article S6 deals with the denunciation of or withdrawal
from a treaty containing no provision regarding termination,
denunciation or withdrawal.

18 Draft articles on the Law of Treaties with Commentaries,
adopted by the International Law Commission at its eighteenth
session, comment 6 to draft article S3 (Official Records of the
United Nations Conference on the Law of Treaties, documents
of the Conference, part B (United Nations publication, Sales
No. 70.V.S».
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G. List of relevant documents not reproduced in the present volume

Working Group on the International Sale of Goods, eighth session
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Document reference
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A/CN.9/WG.2/VIII/INF.1

and Corr. 1 .
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Article 2, proposed by the Drafting Group
(Brazil, Czechoslovakia, United States)

Article 4, proposal by the United States
Article 4, proposal by Czechoslovakia
Article 3A, proposal by Austria, Czechoslovakia

and United Kingdom
Article 5, proposals of the Observer from the

Federal Republic of Germany
Article 4, proposal by Austria, France, the

United Kingdom and the USSR
Article 1, proposal by the Secretariat
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Article 6A, proposal of the Observer from the
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the United States
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United States
Text of article 12
Text of article 11
Text of article 6

List of participants: members of the Working
Group



n. INTERNATIONAL PAYMENTS

A. Report of the Secretary-General: study on security interests (A/CN.9/131)*

1. At its third session the Commission requested the Secretary-General to
make a study of the law of security interests in the principal legal systems.1 At the re
quest of the Secretary-General, this study was prepared by Professor Ulrich Drobnig
of the Max Planck-Institut fUr AusIandisches und Internationales Privatrecht (Max
Planck Institute for Foreign and Private International Law) of the Federal Republic
of Germany. It was presented to the Commission at its eighth session. 2

2. During the discussion of the study at it eighth session the Commission noted
that it did not include references to the law of security interests in socialist countries
and requested that it be completed by including such references. S Furthermore, it was
requested that, because of its importance, the study, which had appeared in English
only, be published in all the languages of the Commission.

3. In conformity with the request of the Commission, references to the law in
socialist countries have been added. One other minor change has been made to indi
cate a recent change in the law in the United States of America in respect of security
interests in railroad rolling stock.4 Otherwise the study is reproduced in the annex
hereto as it was originally prepared by Professor Drobnig.

* 15 February 1977.
1 Yearbook ...• 1968-1970, part two, Ill, A, document A/8017, para. 145.
2 International Payments: Study on Security Interests, ST/LEG/11.
3 Official Records of the General Assembly, Thirtieth Session, Supplement No. 17

(A/10017), para. 63. (Yearbook ... , 1975, part one, 11, 1).
4 See section 2.5.3.3 of the study.
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1. PREFACE

1.1 The assignment

The Secretariat of the United Nations Commission on lnter
national Trade Law (UNCITRAL) has requested me to submit
a study on the legal principles governing security interests in
the various legal systems of the world, with special reference
to those aspects which have particular relevance for interna
tional trade. I have been asked to take existing studies in this
area into account and to make use of replies given by 19 Gov
ernments in response to a request for information prepared by
UNCITRAL.

The conclusions of this study may serve to promote inter
national trape law at two different levels. They may be used
in the first place to suggest possible improvements in the rules
of individual national systems-perhaps by the elaboration of
one or more model laws. But the study may also help to con
sider the necessity or desirability of framing rules in this field
on an international level, especiaIly for the international move
ment of goods subject to security interests.

1.2 Scope of study

Since a study of comprehensive and all-embracing scope was
neither feasible nor intended, a number of limitations have had
to be made as regards the subject-matter, and the geographical
scope of legal systems covered.

(a) As regards the subject-matter, the study deals almost
exclusively with non-possessory security interests. This limita
tion is justified by the fact that under present-day conditions
such a security is by far the most important, especially in inter
national trade relations (see infra 2.1.1).

However, non-possessory security interests affecting ships and
aircrafts have been excluded because these, to some extent,
have already been unified by certain international conventions.

Also excluded from consideration are the special rules re
lating to instalment sales. These do not, in general, relate to
transactions between merchants-or are otherwise inapplicable
to mercantile transactions because of a maximum limit as to
the purchase price. Moreover, they affect primarily the con
tract of sale rather than any security aspect that may also be
involved.

Even within the remaining vast field further limitations have
had to be made. Thus only those issues have been emphasized
which comprise, in the view of the author, the key problems for
the elaboration of improved national laws or international rules.

(b) Because of the limited time at my disposal it became
necessary to use legislative material as the primary source of in
formation regarding individual legal systems. I have attempted,
where practicable, to check this material as to its practical
application. Indeed, the replies given by the various Govern
ments to the UNCITRAL questionnaire rely mainly on this
source, mostly even omitting any reference to special provisions.

Existing studies on security devices proved, contrary to earlier
expectations, to be of little assistance since only a very few
exist and these, moreover, are of limited coverage. Inevitably
therefore much more reliance has had to be placed on primary
sources of legislation than had originally been envisaged.

(c) Geographically, an attempt has been made to cover all
material which seemed worthy of note, wherever to be found.
Special emphasis has been placed on the more important legal
systems of Europe, the Americas and Australia; unfortunately
material from the other continents has not proved easy of access.

2. NATIONAL SYSTEMS OF SECURITY INTERESTS

2.1 Introduction

2.1.1 Major types of security interests covered

Despite the innumerable variations in security interests exist
ing in the various countries of the world, a basic distinction
may be discerned virtuaIly everywhere between possessory and
non-possessory security interests. These terms describe respec-

tively whether possession of the encumbered property is or is not
passed to the creditor.

2.1.1.1 Possessory security interests

The most typical possessory security interest in the pledge,
which probably exists in all countries of the world. It is based
upon an agreement between debtor and creditor. Possessory
security interests may also arise by operation of law. We shall
deal with statutory liens and statutory rights of retention only
incidental1y.

Under the traditional rules of pledge, the debtor hands over
the goods to be encumbered, either to the creditor himself or to
a third person who holds them for the creditor, the debtor re
taining ownership in the goods. The transfer by the debtor of
possession of the goods pledged is justified by two major con
siderations: firstly, it protects the secured creditor against un
authorized dispositions by the debtor of the goods encumbered;
secondly, it protects third persons, especial1y other (existing or
potential) creditors of the debtor, against erroneous assumptions
as to the extent of property owned by the debtor and thus
(indirectly) as to his ability to pay.

The practical importance of possessory security interests,
especial1y the pledge, has, for decades, been steadily decreasing.
In a purely commercial context (where both the creditor and
the debtor are merchants), one will find today only a few ex
ceptional situations in which the pledge is still being used as
security. The most important of these is in sales against docu
ments; it is also employed when valuables are used as security
(see infra 2.2.2).

Apart from these special situations, the fundamental draw
back of possessory security interests is the requirement of
handing over the goods encumbered. The primary disadvantage
fal1s upon the debtor, who is normal1y the owner of such goods,
since these goods are often indispensable to his business, as
equipment, raw materials or merchandise. If the debtor is not
able to use, and/or dispose of, these objects, his ability to repay
the credit granted will be seriously impaired.

But also the secured creditor will usually be unwilling or un
able to receive and store the debtor's equipment, raw materials
or merchandise. These practical drawbacks of the pledge have
led to the development of a wide variety of non-possessory se
curity interests.

2.1.1.2 Non-possessory security interests

During the last 100 years, an amazingly broad spectrum of
non-possessory security interests has been developed the world
over. Both the practical results that can be achieved with these
devices as wel1 as the juridical mould into which they are cast,
vary not only from country to country, but often even within
one and the same country.

While the more important substantive rules and their practi
cal effects will be discussed in detail later (infra 2.3), the major
differences in construction and the relative weight to be accorded
to each wiII be pointed out forthwith.

2.1.2 Differences of legal construction

If we survey the whole range of security interests, posses
sory and non-possessory, from the viewpoint of their juridical
construction, the great variety of very different institutions can
be reduced to a very few basic models. These basic patterns in
conceiving of a security interest often recur under quite varied
guises. The four basic models are pledge, mortgage, ownership
and privilege.

2.1.2.1 Pledge
The pledge as the prototype possessory security interest aris

ing from a contract between debtor and creditor is so universal
and familiar as not to require further analysis at this point (see
supra 2.1.1.1). It is most remarkable that the central element
of pledge, the handing over of possession by the debtor, has, in
essence, withstood al1 attacks.

It may be mentioned, though, that by means of certain spe
cial devices the pledge has been adapted to a few non-possessory
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situations. Austria and some South American countries (such
as Brazil and Panama) allow a so-called "symbolical handing
over". This is limited in Austria to 'heavy equipment and similar
objects whose physical delivery would be very difficult; no com
parable restriction seems to exist in the aforementioned South
American countries. In some Eastern European countries the
pledge may be non-possessory if specifically stated in a special
statute or in the contract (USSR) or if it is in favour of a spe
cific credit institution (Hungary). Another example is the (for
mer) American field-warehousing system where the encumbered
goods remain on the debtor's premises, although guarded by
a detached employee of the secured creditor. A third and most
common exception is the pledging of goods represented by a
document where only the document is handed over by the
debtor, while the goods themselves remain in his possession.
These examples show that the pledge in certain cases no longer
fits the description of a possessory security interest. In marginal
situations it may serve practically as a non-possessory security
interest.

2.1.2.2 Mortgage

The real estate mortgage, a non-possessory security interest
in immovables, has served in several countries as a model for de
veloping a non-possessory security interest in movables. Terms
such as the American "chattel mortgage" or the Spanish "hipo
teca mobiliaria" demonstrate the attractive influence exerted by
the real estate mortgage. More telling than the similarity in
terminology are the substantive and formal analogies derived
from the real estate mortgage. The most significant is the idea
that the protection of third persons requires publicity of chattel
mortgages and that this should be organized along the lines
of the real estate mortgage recording system.

Although a general analogy to the real estate mortgage would
appear to be a particularly fruitful starting point for the de
velopment of a non-possessory security interest in movables,
only a relatively small number of countries have taken this
direct approach. One of these countries is the United States
where the chattel mortgage was used for many years before
being absorbed by the unitary "security interest" of the Uni
form Commercial Code. Another such group of countries in
cludes Spain and the Spanish speaking countries of Latin
America. In these States, the "hipoteca mobiliaria" and the
"prenda con registro", respectively, have been very well devel
oped by relatively recent legislation and play dominant roles
as instruments of security.

Typically, mortgages of movables serve to secure advances
made by lenders of money such as banks, mainly in those coun
tries where sellers on credit have at their disposal other special
security devices, such as the reservation of title or hire-purchase.
Where, on the other hand, this "division of labour" does not
exist (as in France and some South American countries), the
mortgage is also used to secure the seller's purchase-price for
the goods sold.

The mortgage is adapted and applied to movables may be
called the only "full" non-possessory security interest in mov
able goods. In some countries, however, two other forms of
non-possessory security interest, in fact, play a much more
important role than the mortgage. One of these is ownership,
the other privilege.

2.1.2.3 Ownership
The practical importance to be attributed to ownership as a

tool for developing non-possessory security interests can hardly
be overestimated. The use (or abuse) of ownership as a driving
force for developing modern forms of security would make fas
cinating reading for a student of modern legal history as well
as for an astute observer of contemporary practices in the field
of secured financing.

In sharp contrast to this modern practice, some legal systems
and a number of writers tend to negate the functional use of
ownership for security purposes on the ground that ownership
is outside the traditional categories of security interests. Even
a recent comparative study of security interests in Europe has

not h~sitated .to exclude on this ground all proprietary devices
from Its purview.
. <;0!lseil de I'Eu~ope, Asp~cts internationaux de la protection
JUTld,que des drOlts des creanciers (cited as "French Study")
47. '

This would seem to be an unacceptable formalism. The para
mount consideration both for a comparative study and in any
attempt at regulation of security interests must be the functional
uses to which different legal institutions are put. The legal
character of these institutions must remain irrelevant to a
proper delimitation. This working hypothesis is fully borne
out by the conclusion which Goode and Ziegel have reached
in their conceptual analysis of hire purchase, conditional sales
and mortgages.

"It is to be hoped that the title concept which remains so
firmly embedded in the laws of the Commonwealth coun
tries, and which is largely responsible for the anomalous dif
ferences in legal effect between one security device and
another although both may have been intended to achieve the
same result, will in due course be abandoned in favour of
the functional approach embodied in the Code" (art. 9 of
the American Uniform Commercial Code). Goode and Zie
gel, Hire-Purchase and Conditional Sale, 146.
Recourse to ownership as a means of security is had in dif

ferent forms.
The most famous is the reservation of ownership (retention

of title, conditional sale, etc.). It was first used by sellers
who allowed their buyers time to pay the purchase price secur
ing this credit by retaining title in the goods. Thisrese~ation
of ownership appears to be most natural since it is but a modi
fication of an ordinary contract of sale under which a buyer
pays upon receipt of the merchandise and the seller simul
taneously transfers title to the buyer.

While originally limited to the seller financing his own sales
reservation of ownership is today extended in many countrie~
to sales financed by third parties.

Another form of secured financing of sales utilizes ownership
in the form of hire-purchase (location-vente, etc.). A seller who
sells on credit leases the goods to a person who intends to pur
chase them. The prospective purchaser receives possession of
the goods and is obliged to pay hire charges (in practice a sum
constituting the instalments of the purchase-price) to the seller/
lessor. Upon completion of these payments, the hirer either re
ceives, or has an option to call for, title to the goods.

This method is also easily adaptable to secured financing of
sales by third parties.

Under certain circumstances, financed leasing may be viewed
as a modern variation of hire-purchase.

A third major form of security through ownership is repre
sented by the "security transfer of ownership" which has been
developed in a few countries after the German "Sicherungsu
bereignung" model. The English bill of sale, the Mexican use
of the "fideo comiso" and perhaps also the Anglo-American
trust receipt are equivalent devices, as was the American chattel
mortgage before it came to be regarded as a mortgage proper.
The security transfer of ownership is typically used to secure
loans. The debtor transfers to the creditor title, .but not pos
session, of the goods to be encumbered. The creditor retains
title until the secured credit is repaid, and then retransfers it
to the debtor.

Two features are characteristic of all three major forms of
ownership-security. First, the creditor as owner holds more
rights than he requires for security purposes. This surplus of
rights is a major source of conflict with the debtor as well as
with third parties. Second and paradoxically, many countries
are less suspicious of the more or less open recourse to owner
ship as security than they are of other forms of non-possessory
security. While the latter are usually regulated rather s~rictly,
ownership is often accepted as ownership pure and simple, ir
respective of the concrete function it may be serving. The
enormous attraction inherent in ownership-security in certain
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countries springs from this liberality in disregarding the very
different functions for which ownership is used.
2.1.2.4 Privilege

While ownership-security endows the secured creditor with
a surplus of rights, privHeges, a minor form of non-possessory
security interest, grant less security to the creditor than the
ordinary device of mortgage.

Two kinds of privileges should be distinguished both of which
are relevant for security interests, namely general and special
privileges.

A general privilege gives a preferred rank to certain classes
of claims, which can be satisfied from the whole property of
the debtor. Fiscal claims enjoy such a preference in very many
countries. Since the applicable law determines the precise rank
of such a general privilege, it mayor may not take priority over
a claim secured by a security interest. If it does take priority, the
value of the security is of course diminished. We will deal
with this problem in discussing the protection of a security
interest as against third parties.

A special privilege gives a preferred rank to certain classes
of claims which may be satisfied-in contrast to a general
privilege-from only certain specific goods of the debtor. It
thus resembles a conventional security interest.

This study will consider only the most important privilege,
that acquired by the unpaid seller of movable goods, which is
recognized in many, but by no means in all, countries. How
ever greatly the conditions and especially the effects of the
seller's privilege may vary from country to country, it has at
least two features in common in all jurisdictions where it is
recognized: it comes into existence by operation of law if a
seller is not paid for the goods sold; and its effects are generally
limited to the time during which the goods sold remain in the
hands of the buyer. However, even during this period the privi
lege is generally not effective in the buyer's bankruptcy.

It is this lack of effectiveness vis-a-vis all third persons which
diminishes the practical value of the seller's privilege, making
it merely a second-rate security device. On the other hand, th.e
fact that it comes into existence by operation of law makes It
applicable to all sales contracts, irrespective of the agr~ement
of the parties. This feature facilitates its treatment withm ~en
eral legal principles since it eliminates the need to take mto
account the multifarious deviations of individual contract terms.

It should be pointed out, though, that in a few insta.nces,
sometimes with the help of registration, privileges have achieved
the status of a full security interest. The most notable example
is the statutory privilege of automobile sellers in Italy, which is
subject to registration and is effective against third persons. It
co-exists with a contractual privilege that may be granted by
an owner to any other creditor, under the s~me .conditi~ns and
with the same effects. Fifteen years after Its birth, thiS com
bined statutory and contractual privilege was reclassified by the
Italian legislature as a mortgage.

Italy: See Decreto-legge 15 March 1927
art. 2 and Codice civile of 1942 art. 2810 para. 3.

The curious ambivalence of this particular security interest,
both in substance and in classification, proves that the gap be
tween mortgage and privilege is not unbridgeable.

This leads us to a consideration of the real value of the var
ious types of security i~ter~sts an? ?f the general legal con
struction underlying their differentIatIon.
2.1.2.5 Actual and artificial distinctions

In evaluating the four basic types of security interests pr~

sented here in general terms (pledge and mortgage, ownership
and privilege), we must begin by inquiring into the extent to
which the distinctions and delimitations between the four ~ypes

correspond to modern commercial realities. Only those differ
entiations which comply with this criterion can be a?cepted as
inherently sound. All others, for whatever constructlv~ reason
or historical accident imposed, must be deemed SPUriOUS and
therefore unhelpful.
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The basic cleavage underlying the pledge-mortgage dichot
omy proceeds from whether or not the secured creditor has
possession of the encumbered goods. It stands to reason that
the locus of possession is a highly relevant factual circumstance
from which important legal consequences may ensue. On the
other hand, we have seen that the pledge cannot always be iden
tified as a possessory security interest since the term covers
certain instances of a non-possessory nature (supra 2.1.2.1).
Therefore, we shall substitute in our study for the term "pledge"
the more fact-orientated term "possessory security interest".

The range of non-possessory security interests may thus be
seen to include all the four basic devices, with the pledge occu
pying a marginal position. We shall expect a qualitative dis
tinction between the full security devices on the one hand and
the lesser device, the privilege, on the other. However, even here
we have to be guided not by the name of a concrete institution
but by its real effects. '

There remains the question as to the validity of the dis
tinction between the (exceptional) non-possessory pledge, the
mortgage and ownership-security. Historically and functionally
speaking, it is obvious that all three devices serve but one pur
pose, namely to give real security to a creditor who is not in
possession of the encumbered goods. Although their identity of
purpose does not imply that the effects of all three constructions
are identical, a broad comparison of non-possessory security
interests would be impossible if the functional identity of pur
pose were not placed above the more or less accidental legal
constructions. We will therefore gather all devices, creating a
full non-possessory security, whatever their designation, under
this functional name. It is necessary to emphasize that all
"proprietary" devices based upon the utilization of ownership
for purposes of security will also be covered under this head.
Only those institutions which do not achieve the full status
of a security interest will be called by their traditional name,
Le. privilege.

2.1.3 Outline and approach

The three classes of security interests which result from the
functional approach to the subject-matter (see supra 2.1.2.5)
determine the basic scheme of the following analysis. Our dis
cussion of the infinite variety of national security interests will
thus be conducted in three major parts:

(1) possessory security interest (infra 2.2);
(2) non-possessory security interests on a contractual basis

(infra 2.3);

(3) statutory non-possessory security interests in favour of
the seller (infra 2.4).
This scheme gives rise to two other issues of methodology.

In the first place, we shall have to disregard the concrete eco
nomic situations in which security is demanded and granted.
Certainly one would expect differences to exist between secur!ty
granted by a consumer and that by a tradc.r, or between secunty
offered by an industrial enterprise and one by. a far~er. etc.
Even the security offered by the same person, lIke an Importer
may vary at different stages of an import transaction, e.g. dur
ing shipment, subseq~ent to arr!val: et~. O~r disregard of
these innumerable, vaned economic. situations IS based c;m two
grounds. For one, most of the natIonal rules do not dJtl'er~n

tiate along such lines. But even where they do, recent codifi
cations tend to establish a uniform r~gime, the most. notable
example being the United States' Umform Commercial Code
art. 9 which has created a uniform security interest.

Our discussion will, in general, also remain d~tached ~rom

the nature of the encumbered goods. Thus we wIll not differ
entiate as to whether the encumbered goods are staple goods,
like grain or oil, or manufactured or semi-manufactured goods,
or whether the latter serve industrial. trade or household. pur·
poses. This detachment from the nature of the charged I~ems

is again justified by the obs~rvatio~ tha! on. the whole neither
do the national legal rules differentIate In thiS respect. On: ex
ception however has been made in deference to national
experie~ces: the ~eans of transport dealt with here, namely
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automobiles and railway rolling stock, will be treated separately
(see infra 2.5).

2.2 Possessory security interests .

We have already pointed out the major drawbacks of the
pledge, the lien and the right of retention, the most typical pos
sessory security interests (supra 2.1.1.1).

2.2.1 Reasons for decline

. The above-noted practical disadvantages of possessory de
Vices, b?th for the debtor and the secured creditor, are primarily
responsible for the decline of possessory security interests in
contemporary commercial practice. The decline in significance
of the pledge has been balanced by the tremendous increase in
the practical role of non-possessory security interests.
2.2.2 Residual applications

Despite the general decline of possessory devices, however,
they continue to play an important role in a few special areas.
By far the most significant of these is the giving of secured
credit in connexion with sales against documents. Typically this
situation arises in connexion with a letter of credit. A bank
which has issued a letter of credit on the account of an im
porter (or a domestic buyer) will often be willing to extend
credit to him until such time as he will be able to reimburse
the bank from the resale proceeds of the acquired goods (self
liquidating credit). The documents of title representing these
goods (such as bills of lading or warehouse receipts) are usually
endorsed and handed to the bank. The latter than delivers the
documents under precautions to the buyer to enable him to re
ceive the goods from the ship, submit them to customs inspec
tion and sell them. The security interest under which the bank
holds the documents (and the goods represented by them) is a
pledge. This classification may not be so obvious since the
bank's possession of the goods is only indirect. The goods are
"represented" by documents of title, i.e., special documents
which by virtue of commercial usage or express legislation are
the exclusive embodiment of the goods for which they have
been issued. This exclusive character is guaranteed by the obli
gation of the issuer to deliver the represented goods only to the
holder of the document and upon its presentation.

Another instance in which possessory security is utilized,
although of comparatively modest importance, is the pledging
of valuables and investment securities. Gold and jewels as well
as bonds and share certificates are the items most frequently
pledged in a commercial context. They are also used in the
lending practices of international banks.

See Delaume, Legal Aspects of International Lending and
Economic Development Financing (Dobbs Ferry, 1967) 234
236.

The advantages of such collateral are threefold: they are not
usually necessary to the debtor's ecnomic existence; the creditor
can easily store and thus secure them against disloyal dis
positions by the debtor; and they are easily marketable.

Only the happy coincidence of these elements, especially the
first two, makes the pledging of these objects economically
practicable. But these items' special characteristics also demon
strate a negative point. Possessory security covering other items
is generally impracticable if and in so far as the debtor cannot
dispense with possession, and the creditor cannot accept it.

This analysis of the two commercially useful applications of
the possessory security device thus explains at the same time
why possessory devices in general do not meet modern business
requirements. Our attention will therefore centre upon the
non-possessory security interests.

2.2.3 Legal regime

In addition to the very limited commercial utility of posses
sory security interests, another factor also militates against the
discussion of these devices. A very rough survey indicates that
the conditions for the creation of possessory security interests
are very similar everywhere. The same is true of the effects that
attach to these devices. Some divergencies arise only when it

comes to their enforcement. Thus the relevance and utility of a
comparative analysis of possessory security devices would be
very limited.

2.3 Contractual non-possessory security interests

Th~ i~terests in this category may be broadly divided into
secunty mterests created by agreement between a creditor and
a ~:btor (c~n~ractual interests) and other security interests or
pnvdeges ansmg by operation of law (statutory interests). The
presence or absence of an agreement in this respect gives rise
to so many different legal consequences that it is best to discuss
the two classes separately.

It is not always easy to say when a security interest is con
tractual or statutory. Sometimes an interest is regarded as
statutory for one class of creditors, but as contractual for all
other creditors; interests of this dual nature are discussed twice
in the appropriate category of creditors. Some ambiguity is als~
~reated by statutory interests, the _effects of which vary accord
I~g to whet~er or not the secured creditor provides for registra
tIOn of the mterest. Although this onus to register is akin to a
feature of contractual security interests, the essential element
of a contractual interest, viz. the agreement between the creditor
and the debtor, is lacking. These interests will therefore be
classified as statutory.

The discussion which follows will deal only with what one
may call "full security interests", Le., security interests having
legal consequences which affect third persons as well as the
immediate parties. Such an enlarged effect is particularly rele
vant in cases of conflict with the other creditors of a debtor.
It is generally accepted that it is this capacity of a security
interest to affect the position of persons other than the con
tracting parties which distinguishes a proprietary interest from
a purely contractual arrangement affecting only the immediate
parties thereto.

2.3.1 Typical purposes

Underlying the various objects of individual security agree
ments are a few general aims which are typical for certain
recurring situations.

Generally it may be said that all non-possessory security in
terests permit the debtor to retain possession of the encumbered
goods with freedom to utilize or dispose of the same.

In many situations the parties, or at least the creditor, en
visage that the debtor will retain the encumbered goods because
he has acquired them for his own needs. These may be of a
private or of a business 'character. Durable household goods
such as refrigerators or television sets would fall into the
private category. Utilization for business purposes may relat6
to fixed and mobile equipment such as cars, cranes and ma-'
chines of various kinds. In all these cases the creditor will
usually oblige the debtor not to dispose of the encumbered
goods. Should the debtor, by abusing his right of possession of
the encumbered goods, dispose of the latter, he would break
his contractual obligations and may even incur penal sanctions.

The situation is quite different if both parties envisage that
the debtor shall have the right to dispose of the encumbered
goods. This happens when a trader encumbers his stock of
merchandise or an importer charges acquired goods as security,
either during transit or after arrival. The declared intention of
the debtor to sell these goods at some time or other introduces
an important new element.

The debtor's right to utilize or dispose of the encumbered
items is primarily of economic significance. Many legal rules
which take a very broad view of the subject disregard this dis
tinction. There are, however, other legal systems, especially
those which impose limitations upon security devices, which
invest this factual distinction with important legal consequences
(see infra 2.3.2.3.2 sub (b) ).

2.3.2 Restrictions on security interests
The various restrictions on non-possessory security provide

a clear illustration of the widespread distrust with which these
arrangements are viewed in many countries. A possible reason
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for this ~ay be ·the desire to protect unsecured creditors and
other third persons whose chances of. obtaining satisfaction
from th~ debtor may become jeopardized as a result of the
preferentla~ t!eatment of secured creditors (see infra 2.3.2.5).
Such restn~tlOns may affect either the parties involved, the
s~cured claims, or the encumbered goods. Since these restric
tIo~s are sometimes quite extensive, and may thus present a
s~nous obstacle to international trade, the three types of restric
tions deserve careful attention.

2.3.2.1 Restrictions as to parties

The restrictions as to parties may apply to creditors or debtors.
(a) Most. frequent are rules which limit the category of

secu~ed Credl!Ors. Thus"Argentina restricts the category of the
pOSSible creditors of a prenda con registro" to the state or its
~utono~ous sUbdiyisions, banks, co-operatives, agricultural and
~ndustnal cOI?pames, merchants listed in the commercial reg
Ist~r, and regl~tered money-lenders. International financing insti
tutIOns of which Argentina is a member and foreign exporters
were added to this list by an amendment of 1963.

Argentina: ~y no. 12, 962 on prenda con registro of 1947,
as amended ID 1963, art. 5. Similarly Venezuela: Ley de
hipotecas mobiliaria of 1973, art. 19.

In certain other countries the permissible creditors form a much
smaller group and the security interest concerned is at the same
time more specialized (see on this more particularly infra
2.3.2.2.). Thus Belgium, Egypt and Luxembourg only allow
banks approved by the Government to become creditors of
mortgages on business enterprises (londs de commerce),

Be~gium: Loi of 25 Oct. 1919, as amended, art. 7; Egypt:
LOI no. 11 of 29 Feb. 1940, art. 10; Luxembourg: Arrete
27 May 1937, art. 12. .

while France imposes rio personal limitation on this kind of
security interest. Some countries, such as Federal Republic of
Germany, Japan, Switzerland, Turkey and Uruguay, restrict
the category of creditors qualified to accept certain agricultural
security interests,

,Federal Republic of Germany: Law on credits for agricul
tural leases of 1951, 1; Japan: Farming Movables Credit
Law of 29 March 1933, art. 3; Swiss Civil Code. art. 885
para. 2; Turkish Civil Code arts. 868-869; Uruguay: Ley
No. 5.649 of 21 March 1918 sobre prenda rural, art. 4,

with the obvious purpose of protecting farmers as debtors
against unscrupulous money-lenders.

In some Eastern European countries only certain banks or
other organizations can take a security interest.

German Democratic Republic: Civil Code of 1975, para.
448; Hungary: Civil Code of 1959, para. 262; Poland: Civil
Code of 1946, art. 308.
A few other countries restrict the category of permissible

creditors even further by authorizing one specific bank to
accept certain security interests, thus impliedly barring all other
creditors. Examples of such a limitation are furnished by Egypt,
Greece, Norway and Venezuela, and relate to an agricultural
bank.

Egypt: Loi no. 28/1940, on certain.derogations from the
rules of the Civil Code on pledges of 25 May 1940, art. 1
para. 2; Greece: Legislation on the Development Bank;
Norway: Law of 5 Feb. 1965 on the State Agricultural Bank,
§ 16 no. 1 para. 2; Venezuela: Ley del Banco agricola y
pecuario of 29 May 1946, arts. 51 et seq.
It is possible and even probable that there are many other

instances of "privileges" of this kind which are difficult to
trace since they may be hidden away in specialized statutes.

(b) Express restrictions as to debtors are rare. Many re
strictions of this kind are implied in the limitations on goods
suitable as security (infra 2.3.2.3.2). We shall therefore men
tion only those subjective restrictions which apply irrespective
of the nature of the thing encumbered.

Most noteworthy because of its widespread use is the re
striction on the English (fixed or floating) charge. This may
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only be created by a.n incorporated company not b . d'
'd I d b Th ' Y an ID I-V! ua e t?r. . e~e .doe~ not seem to be any rational ex lana-

tlOn for !hlsdlscnml.natlon against natural persons (to ~hom
only the tll-reputed bill of sale is available as a security device
for loans). •

Paraguay fur~ishes another example. A chattel mortgage
(prenda con ~eglstro) may only be created by industrial entre
pre!1~urs, artisans, farmers and cattleraisers as well as legal
entities created by these persons; by private persons only if th
goods encumbered are automobiles or machines in generat

Paraguay: Decreto-Ley no. 896 on prenda con registro of
1943, art. 4.

In Cz.echoslovakia the provisions on security interests in the
Internat.lO~al Tra~e Code of 1963 apply only to entities which
engage In international trade transactions.

2.3.2.2 Restrictions as to secured claims

Of fundament~l iI?portance to the economic function of non
posses~ory secun.ty Interests are the limitations as to the types
of claims. these Interests may secure. The limitations imposed
vary conSiderably among the various legal systems.

The .world I?ay be divided under this topic into three groups:
countnes ,:"hlch allo,,: secur!ty interests only for purchase
money claims; countnes which allow security interests for
purch~se mo.ney claims and some other claims; and finally
countnes which do not restrict the nature of the claim to be
secured.

. A claim fO,r pur~hase money, as used here, connotes primar
Ily the seller s claim to the purchase-price of the goods but
may also consist of a loan granted to the buyer with ~hich
the latter may pay the purchase-price of some item.

The term and its definition are derived from United States
law, see Uniform Commercial Code s. 9-107.
For the purposes of the following survey the specific legal

form in w~ich a non-possessory security interest may appear
~as be.en disregarded. On the other hand, only those security
Interests which are full security interests having effect in the
buyer's bankruptcy, are taken into account.

(1) The first group comprises those countries which in
effect admit only security interests for purchase money claims
without imposing restrictions on the thing sold:

Austria, Egypt, Ethiopia, Italy, Lebanon, Switzerland, Syria
and Turkey.

(2) The second group encompasses countries which, like
the first, admit security interests for purchase money claims,
irrespective of the item sold. In addition, however, they also
permit security for a limited number of other claims. The
limitations may be imposed upon the parties to the transaction
(see supra 2.3.2.1) or upon the things encumbered (see infra
2.3.2.3):

Argentina, Finland, Greece, Japan, Norway, Sweden, Thai
land and Uruguay.

(3) Into the third and largest group fall most of the other
countries. In general they do not draw distinctions based on
the type of the secured claim (although they may impose other
restrictions, see supra 2.3.2.1 and infra 2.3.2.3.2).

2.3.2.3 Permitted subject-matter of security

The possible subject-matter of a possessory security interest
is usually not limited. However, in some Socialist countries,
such as the USSR, items that are exempt from being taken in
execution may not be the subject-matter of any kind of security
interest. These include mainly fixed assets and equipment be
longing to State organizations, co-operatives, trade unions and
other public organizations. In addition, a relatively large
number of countries restrict the availability of non-possessory
security by limiting the category of the items that may be
encumbered.

Two problems require separate discussion: first, the technical
question of the form in which these limitations are presented;
second, the substantive question as to the physical items which
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are either specifically included in enumerative catalogues or
excluded from general clauses of admission.

2.3.2.3.1 Typical general approacHes

At the technical level three approaches to such limitation
may be distinguished: a numerus clausus of admissible items,
the general admission of all items, and a mixed approach.

(a) Numerus clausus. The more tenaciously the security law
of a country clings to possessory security, the more vigorously
it will resist non-possessory security and limit the latter as
strictly as possible to selected items. Countries which restrict
non-possessory security interests in this way allow their crea
tion only if, and in so far as, a statutory rule admits specific
items as suitable objects of security. Some countries go so far
as to establish a special statutory regime for each permitted
category. A typical example of this extremely reserved ap
proach to non-possessory security is found in France where one
finds no fewer than nine special statutes, enacted at different
dates, for varying reasons, and with differing contents for more
or less narrowly defined categories.

France: Law of 17 March 1909 on the pledging of a
business enterprise; Law of 8 Aug. 1913 on the hotel warrant;
Law of 21 April 1932 on the petrol warrant; Law of 28 Sept.
1935 on the agricultural warrant; Decret of 24 June 1939
on the war material warrant; Law of 22 Feb. 1944 on the
industrial warrant; Law of 18 Jan. 1951 on the pledging of
machinery and professional equipment; Decret of 30 Sept.
1953 on credit sales of motor vehicles; Code of cinema in
dustry of 27 Jan. 1956, arts. 31 s.
Similar collections of diverse special statutes of restricted

application-although with a more modest catalogue of items
covered-can be found in the neighbouring countries of Bel
gium and Luxembourg, as well as in some Near-Eastern coun
tries influenced by France, such as Lebanon.

A higher degree of technical perfection has been achieved
in numerous South American countries. While these countries
also enumerate the permitted items of security, all such items
are governed by one (or two) unified set(s) of rules, sometimes
with slight variations for particular items.

As to the types of items covered, see the list offered infra
2.3.2.3.2.

(b) The general admission of all objects is the solution at
the other extreme. This approach is followed notably in the
Anglo-American legal systems, especially in the United King
dom and the former and present members of the British
Commonwealth inspired by England and in the United States
of America, but also in Argentina, Costa Rica, Mexico. Panama
and the Philippines. It is also utilized in essence in a few
Central European countries, such as Denmark. Federal Re
public of Germany, Liechtenstein and the Netherlands. Colom
bia admits a security interest for purchase money (see supra
2.3.2.2) without restriction, but limits security for other loans
to those items connected with an economic activity.

Colombia: Commercial Code of 1971, art. 1207 para. 1.
A similar general formula, supplementing a catalogue of
specific items, is employed in Chile: Law No. 5687 on the
contract of "prenda industrial" of 17 Sept. 1935, art. 24 in
fine; Guatemala: Civil Code of 1963, art. 904 para. 2.
Sometimes one may find that in these legal systems a few

specified items are excluded as possible objects of security.
(c) A mixed system combining general admission and

numerus clausus has been adopted in many other States. In
these countries two types of security interest exist side by
side: one type places no limitation upon the permitted items,
save perhaps an occasional exclusion, viz. the reservation of
ownership for the purpose of securing the seller's purchase
price; the second is applicable only to selected items of prop
erty, viz. a chattel mortgage for the purpose of securing a loan
creditor. This intermediate position has been adopted on a
large scale, attaching great weight even to the chattel mortgage,
in such countries as Brazil. Egypt. Finland, Greece, Japan,
Peru, Portugal, Spain, Sweden and Venezuela (first group). In

other countries, the scales are clearly tipped in favour of reser
vation of title, the chattel mortgage being allowed only for very
few, selected items. The latter situation prevails in Austria .
Italy, Norway, Switzerland and Turkey (second group). '

The preceding trichotomy indicates three (or more accurately
four) general approaches to non-possessory security by the
various countries of the world. If we arrange these four types
on a scale. according to their permissiveness of non-possessory
security, the following picture emerges:

Least permissive is the French system of the numerus clausus
with a special regime for each kind of item. More permissive
are the mixed systems, admitting the reservation of ownership
for all items, but restricting more or less severely the goods
that may be subject to a chattel mortgage. Most liberal is the
system generally admitting all goods for purposes of security.

It does not appear, as one might have supposed that a
country's position on this scale is determined by its d~gree of
economic development, since countries with quite different
levels are to be found in almost every group. A better ex
planation is probably offered by the dates of national legisla
tion. It appears that in general a country's security rules tend
to be more liberal, the more recent its legislation in this area
has been enacted, and vice-versa. This observation would indi
cate that the admission of a large number of, or potentially
all items as suitable objects of security is to a considerable
degree a matter of technical modernization of this branch of
the law.

2.3.2.3.2 Permitted and excluded items

The category of permissible items of security in those legal
systems which employ a numerus clausus (either exclusively or
side by side with a general clause, see supra 2.3.2.3.1) are not
selected entirely by accident, but converge to a large degree. A
demonstration of this phenomenon may help to reveal possible
directions of reform to countries with very restrictive regimes.
This applies equally to those systems which, whilst generally
admitting all items as objects of security, have attempted to
exclude specific items.

(a) Enumerations of permissible items of security. The fol
fowing catalogue is offered because it is highly indicative of the
economic relevance of non-possessory security interests in the
numerus-clausus countries. The enumeration does not purport
to be exhaustive, either as to the category of permitted items or
as to countries. But it may well qualify to illustrate the trend
of all numerus clausus legislation. Finally it should be em
phasized that the precise legal form of the security interest
(whether it be a reservation of title, a chattel mortgage or any
other contractual interest) is entirely irrelevant in this context.

It seems convenient to divide all the items into six major
groups, each with certain subgroups.

(1) Agricultural items:

(a) Comprehensive objects clause, compnsmg in particular
crops, produce, timber, livestock and agricultural machines:

Brazil, Canada (Quebec), Chile, Cuba, Ecuador, Egypt, El
Salvador, Finland, Greece, Guatemala, Honduras, Luxem
bourg, Mexico, Nicaragua, Norway, Paraguay, Peru, Portu
gal, Spain, Turkey, Uruguay, Venezuela.
(b) Farm inventory only: Belgium, France, Japan.
(c) Fishing equipment: Japan, Norway.
(d) Livestock: Austria, Switzerland, Turkey.
(e) Grain: Norway.
(I) Tobacco: Greece, Turkey.

(2) Raw materials:

(a) In general: Chile, El Salvador, Finland, Guatemala,
Nicaragua, Norway, Peru, Portugal, Sweden, Uruguay,
Venezuela.

A geographical peculiarity is to be noted in El Salvador:
only raw materials for use in national industries are covered
(see infra (b».

•
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(b) Coal: Belgium.
(c) Petrol stock: France.
(cl) Salt: Brazil.

(3) Industrial equipment:

(a) In general: Brazil, Canada (Quebec), Chile, Cuba, Ecua
dor, El Salvador, Finland, France, Greece, Guatemala, Hon
duras, Korea (South), Lebanon, Nicaragua, Norway, Paraguay,
Peru, Portugal, Spain, Sweden, Thailand, Uruguay, Venezuela.

(b) Construction machinery: Japan.
(c) Vehicles: Chile, Panama, Spain, Venezuela' see also

automobiles, infra (e). '
(cl) Salt production equipment: Brazil.
(e) As to automobiles, see infra 2.5.1, and as to railway

rolIing stock, see infra 2.5.2.

(4) Industrial products:

(a) In general: Chile, Ecuador, El Salvador Finland,
Guatemala, Nicaragua, Norway, Portugal, Uruguay, Venezuela.

A geographical peculiarity is to be noted in Costa Rica, El
Salvador, and Uruguay: these countries cover only indus
trial products of national origin (see infra (b) ).
(b) Films: Egypt, France, Greece.

(5) Funds:

(a) Business enterprises (londs de commerce): Belgium,
Egypt, France, Lebanon, Luxembourg, Spain, Tunisia, Vene
zuela.

(b) Hotel inventory: France, Portugal.
(c) Col1ections of art and historical works: Spain, Ven

ezuela.

(6) Incorporeal property:

(a) Industrial property and copyright: Spain, Sweden, Uru
guay, Venezuela.

(b) Investment securities: Chile.
This catalogue is instructive in two respects. It illustrates, in

its smaller subgroups, the economic specialities of individual
countries. Even more significant-because they indicate general
trends of economic development-are the major subgroups,
especial1y (1) (a) and (3) (a). These two subgroups demonstrate
clearly two main areas in which the demand for non-possessory
security interests has been particularly strong. These are, first,
agriculture in general, notably agricultural crops, produce,
timber, livestock and agricultural machines; and secondly, in
dustrial equipment.

(b) Exclusion of objects of security. The preceding enumer
ation of items suitable as security impliedly excludes for the
respective countries all other items as unfit for this purpose.

More interesting for present purposes, however, are the ex
press exclusions. The list is much shorter and probably less
complete since it is based on express statutory clauses and does
not take into account unwritten general principles that may
lead to an identical result.

This observation applies especially to the exclusion of cer
tain goods because of their economic function. Thus, goods for
resale are expressly excluded in Colombia and Venezuela.

Colombia: Commercial Code 1971, art. 954;
Venezuela: Decreto No. 491, on sales under reservation of
ownership of 1958, art. 2.
The need for precise identification is in many countries the

reason for excluding fungible goods or other goods that are
not identifiable as individual items.

Chile: Law No. 4702, on instalment sale of movables of
1929, art. 1 para. 1; Colombia: Commercial Code of 1971,
art. 951 para. 1, 953 para. 2; El Salvador: Commercial
Code of 1970, art. 1039; Panama: Civil Code art. 1567 No.
3 (chattel mortgage); Decreto-Ley No. 2, on chattel mort
gages of 1955, art. 12 para. 4 (sale under reservation of own
ership); Peru: Ley No. 6565, on instalment sale of 1929,

art. 1; Venezuela: Decreto No. 491, on sales under reserva
tion of ownership of 1958, art. 4.

Similarly, goods to be subjected to a manufacturing process or
~ther transformations and which are not identifiable, are some
tImes excluded.

Venezuela: Decreto No. 491, art. 2.
Thes~ three related exclusions are obviously motivated by both
techm.cal and economical considerations. The legal reason for
adoptmg the exclusionary rule is the desire to avoid the diffi
culties which .are bound to arise if a security interest upon
goods undergomg resale, manufacture or transformation is rec
ognized. A ~ore flexible approach, which has been adopted by
many countnes, would be to allow the creation in such cases
of a security interest, but to terminate it upon resale, manu
facture or transformation. The economic effect of the strict
rule is to ban security interests in most of the commercial trans
actions and to limit them to consumer transactions.

A few Latin American countries have a geographical limita
tion restricting the items suitable as security to raw materials
acquired for use in national industries or to industrial products
of national origin.

El Salvador: Commercial Code 1970, art. 1144 No. I, or
to industrial products of national origin;

Uruguay: Ley 8.292 of 24 Sept. 1928 on prenda industrial,
art. 2 No. 5.
2.3.2.4 Conclusions

. The analysis. of the various restrictions imposed on the par
ties to, the claIms secured by, and the subject-matter of non
possessory security interests suggests a number of concl~sions.
Since the various restrictions in part overlap and their imposi
tion can probably be explained by one or two all-pervading
motives, they may all be analysed together.

(a) Motives. The contrast to the possessory security in
terest where no comparable restrictions are apparent, makes
it quite clear that the distrust of non-possessory security inter
ests is the decisive reason for the existence of the various re
strictions. This is confirmed by the geographical limitations
placed on the subject-matter of security by a few Latin Ameri
can countries (supra 2.3.2.3.2 sub (b». Obviously these coun
tries regard the admission of items as suitable objects of security
as a privilege which should be restricted to goods of national
origin or destination. Apart from these "nationalistic" restric
tions, what are the reasons which render non-possessory security
interests suspect? Perhaps one can identify two main sources.
One is the novelty of the phenomenon and a consequent lack
of legal expertise in handling it. This, of course, is only a pro
visional stage of development which today has passed in gen
eral, but the traces of which are still lingering on.

Another possible source of the dissatisfaction are apparently,
at least in certain countries, economic and legal reasons, espe
cially the desire to protect unsecured creditors against the
preferential treatment of secured creditors. However, whether
this problem is optimal1y solved by the outright exclusion of
persons, claims or things, appears to be doubtful.

(b) Discussion and suggestions. The preceding exposition of
three different motives for the restrictions imposed upon non
possessory security interests suggests certain ideas and recom
mendations.

(1) Geographical limitations restricting the items suitable
as security to goods of national origin or destination are cer
tainly an obstacle to the promotion of international commerce
and ought to be removed.

(2) Restrictions as to persons, claims or things which stem
from the initial distrust of the novel phenomenon of non
possessory security are outdated by now. Our present knowledge,
especially the comparison with, and evaluation of, practical
experience gained in many countries, enables legislation to be
drafted which can satisfactorily solve all substantive and tech
nical problems posed by non-possessory security interests. For
these reasons all restrictions which are merely traditional and
therefore outdated should be lifted.



180 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume VIII

(3) A more difficult problem is posed by the restrictions
based on protective considerations. The latter, of course, are
still valid today. It is merelY,doubtful whether the outright ex
clusion of persons, claims or things is the most appropriate
means of achieving the desired end. The exclusion of certain
categories of non-possessory security does not solve the problem
directly and is therefore, as most indirect answers, not liable
to be fully adequate. Firstly, an artificial distinction is intro
duced which may not correspond to economic necessities.
Secondly, it seems difficult to justify the privileged position of
those categories of non-possessory security that are admitted as
against those that are excluded. Thirdly and conversely, unse
cured creditors subordinated to admitted non-possessory security
interests are at a disadvantage as against those who compete
pari passu with creditors who, for one reason or other, have
been excluded by law from obtaining non-possessory security.

For these reasons it seems to be more appropriate if the pro
tection of unsecured creditors be achieved by a more direct
route and not by the inadequate means of general exclusions
from non-possessory security.

2.3.3 Creation of security interest

The first step for the creation of a contractual security interest.
is obviously the conclusion of an agreement between debtor
and creditor providing for the creation of a security interest by
the debtor. This agreement will then serve, in different ways,
as the basis for creating the security interest itself. We need not
deal here with all the various requirements for the conclusion of
a valid .agreement since this is a matter of general contract law.
Nor shall we discuss the interesting question in which way in
general, on the basis of a valid agreement, the security interest
itself is brought into existence.

Rather we shall concentrate on one particular problem of
great practical importance, i.e. formalities, both as required for
the underlying contract and for the creation of the security in
terest itself. National legal systems are amazingly varied in this
respect. In a few countries no particular formalities have been
prescribed. In others only one step, namely the drawing up of
a formal contract, is l\Ccessary. In many, if not most countries,
two steps are required, before full effect can be given to a se
curity interest: in addition to the drawing up of a proper docu
ment, its registration or registration of the security interest is
necessary. In some cases, registration only is required, without
a formal document. Finally, in a small number of instances an
additional third step may be prescribed, such as physical mark
ing of the encumbered items.

We shall see moreover that most of these four variations are
themselves quite complex since some of them cover a wide
variety of different requirements and effects.

2.3.3.1 Absence of formalities
Fewer than ell. dozen countries, most of them situated in cen

tral and northern Europe, dispense altogether for all or at least
for certain kinds of security interests with formalities.

The most radical in this respect are Germany and the Nether
lands which admit security interests both for purchase money
(see supra 2.3.2.2) and for non-purchase money, without any
formal requirements. It is to be noted, however, !hat !he new
draft Dutch Civil Code envisages a system of regIstration.

Netherlands: Government draft of book 3 of the new Civil
Code (Zitting 1970-1971 no. 3770 no. 8), art. 3.1.2.1 ff. and
3.4.2.2 para. 3.
In the next class are those countries which, in general, hav.e

a security interest only for purchase money, but allow ~IS
without formality. A ustria appears to be the only representatIve
of this group.

The largest category comprises those countries which, like
the first group, admit security interests ~oth for p~rchase mo.n7y
and for non-purchase money, but dIspense WIth formalttles
only in the case of purchase. money security interest. Into this
group fall the four Scandinavian countries (Denmark, Norway,
Sweden and Finland) as well as England (and the Com"!on
wealth countries in general), Greece, Japan and South AfTlca.

It shOUld be mentioned, however, that in almost all cases of
some commercial importance the parties do in fact draw up a
written contract in order to avoid doubts and uncertainties as'
to their mutual rights and obligations.
2.3.3.2 Formal contract

In discussing the requirements of a formal contract it is
useful in the first place to distinguish between rules requiring
the writing as the only formality and other rules requiring a
second formal step, especially registration.

(a) Formal contract as the only formality. Only very few
countries are satisfied with a formal contract as the exclusive
requirement either for all security interests or for one of several
types.

Iran represents the former approach. It provides for a no
tarial instrument to be drawn up in order to constitute a non
possessory "pledge".

Iran: Devel, Iran p. 3.
In Czechoslovakia and Hungary, a contract embodying a

reservation of ownership need only be in writing.
Czechoslovakia: International Trade Code of 1963 s. 324
para. 1;
Hungary: Civil Code of 1959, para. 370.
In Egypt, Italy, Poland and Spain, security interests for pur

chase money are effective as against third persons only if the
contract creating the security interest is dated in such a way
that it may be said to have a "certain date".

Egypt: see Civil Code art. 395; Italy: Codice civile art.
1524 para. 1; Poland: Civil Code art. 590 para. 1; Spain:
see Civil Code art. 1227.
This technical requirement is designed to prevent frauds

which could be committed against (other) creditors of the
debtor by antedating the seller's security interest. According to
three of the legal systems meationed, the certainty of the date
may be fixed by registration of the document, by certification
by a public official, by the death of the signatory or by other
events establishing with certainty the date of the instrument.

Egypt: Civil Code art. 395 para. 1; Italy: Codice civile
art. 2704 para. 1; Spain: Civil Code art. 1227.
It should be pointed out that in Italy the effects as against

third persons of a security interest for purchase money in ma
chines exceeding certain sums can be increased by registration
and other forms of publication (see infra 2.3.3.3 and 2.3.3.4).

The situation in Venezuela is for reservations of ownership
very similar to that in the aforementioned group of countries.
A security interest for purchase money must be created by a
public document or in a private document with certain date.
But the certainty of the date can only be achieved by the de
posit of a signed copy of the contract with a notary or a judge
at the seller's domicile.

Venezuela: Decreto no. 491 on sales under reservation of
ownership of 1958, art. 5 lett. b).-Quaere, how the cer
tainty of a private contract can be achieved where the seller
resides outside Venezuela?
In addition Venezuela also provides that the contract must

contain certain basic details; these are the parties' names, de
scription and location of the encumbered goods, purchase price
and terms as to payment.

Venezuela: Art. 5 lett. a).
The USSR also requires the written contract between t~e

parties to include similar information in respect of the partIes
and the goods which are the subject of the agreement.

USSR: Civil Code of the RSFSR of 1964, s. 195.
Perhaps Chile can also be mentioned here.. The contract for a

prenda industrial becomes perfected both mter partes. and as
against third persons as soon as it is. embodied !n a pub~l~ docu
ment or the signatures of the partIes on a pflvate wflttng are
certified by a notary and the date indicated.

Chile: Law no. 5687 on the contract of prenda industrial
of 1935, art. 27 paras. 1 and 2.
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The contract, in addition, requires registration.
Chile: Art. 27 para. 3.

It would seem, however, that such regist'ration does not further
increase the effects of the security interest as against third
persons.

As regards third persons against whom the formal contract
takes effect, a slight variation in wording is to be observed.
While the cited provisions in Chile, Egypt, Spain and Venezuela
speak of third persons generally, the Italian rule is limited to
the creditors of the debtor.

Italy: Codice civile art. 1524 para. 1.

(b) Formal contract as a preliminary formality. In the vast
majority of countries, a formal contract, whilst necessary, does
not exhaust the legal requirements; it must be supplemented by
other means of publication. Although the contract is thus a
preliminary step towards the creation of a security interest,
many legal systems impose strict requirements even as regards
the contract; others, however, pay little attention to this. The
statutory requirements primarily deal with the form of the con
tract, but occasionally also with its terms.

As regards formalities strictly so called, some countries de
mand a public document, that is a notarial act, even for "ordi
nary" security interests.

Lebanon: Loi of 1935, art. 4; Peru: Ley no. 2402 on reg
istration of agricultural pledges of 1916, art. 7 para. 1;
South Africa (province of Natal): Notarial Bonds (Natal)
Act, no. 18 of 1932, s. 1-2; Spain: Ley sobre hipoteca
mobiliaria of 1954, art. 3 para. 1.

Japan requires a notarial deed only for the creation of a
major security interest, namely the hypothecation of an enter
prise.

Japan: Enterprise Hypothecation Law of 1958, art. 3.
Similarly, Italy and Panama draw a distinction based on the

amount of the secured claim. Italy demands a public document
or a private writing with certified signatures only for new
machines with a purchase price of at least L. 500,000 (approxi
mately $US 860) and Panama a public document only if the
secured claim exceeds B. 4,000 (approximately $US 4,000);
in other cases, a private writing with certified signatures suffices.

Italy: Law no. 1329 providing for the acquisition of new
machines of 1965, art. 2 para. 1; Panama: Decreto Ley
no. 2 on chattel mortgages of 1955, art. 21.
Many other countries, especially in Latin America, offer a

choice between a public document and a "qualified" private
writing, which appears as an equivalent to a public document.
The equivalence depends upon either the presence of two wit
nesses or the certification of the signatures by a public official.

Brazil: Law no. 492 on rural pledges of 1937, art. 2;
Decreto-Ley no. 1271 on pledges of industrial machines of
1939, art. 2 para. 1; Chile: Law no. 4702 on the instalment
sale of movables of 1929, art. 2 para. 1; Costa Rica: Com
mercial Code of 1964, art. 537 para. 1; Egypt: Loi no. 11
sur la vente et le nantissement des fonds de commerce of 1940,
art. 11 para. 1; El Salvador: Commercial Code of 1970,
art. 1154 (prenda); Nicaragua: Law on agrarian and indus
trial pledge of 1937, art. 5; Tunisia: Code de Commerce
1959, art. 238 para. 1 (mortgage of an enterprise).
In Ecuador, to have an effect similar to a public document,

the signatures to a private writing must be acknowledged before
a judge.

Ecuador: Commercial Code 1959, art. 581 para. 1; simi
larly Venezuela: Ley de hipotecas mobiliaria of 1973, art. 4.
Philippine law requires that the document be attested by two

witnesses and supported by affidavits showing ~he bona fides
of the parties.

Philippines: Chattel Mortgage Act of 1906, s. 5.
English law makes it mandatory that a statutory contract

form be followed for a security bill of sale. The bill also re
quires attestation by at least one credible witness.

England: Bills of Sale Act 1882, ss. 9, 10.
In adopting the English bill of sale, most jurisdictions in the

British Commonwealth seem to have attenuated the rigid En
glish formalism. Typically they require one witness and an affi
davit of good faith by the secured creditor, but do not demand
recourse to the statutory contract form.

Canada: The (Uniform) Bills of Sale Act of 1928, revised
1955. amended 1959, ss. 5 (2), 6, 7. 8 (3), 19 and 20; Kenya:
Chattel Transfer Ordinance 1930, ss. 5 and 15; New Zealand:
Chattels Transfer Act 1924, ss. 5 and 20.

Statutory forms of contract are also prescribed in Argentina,
Paraguay and Uruguay.

Argentina: Ley no. 12 962 on prenda con registro of 1947.
art. 6; Paraguay: Decreto-Ley no. 896 on prenda con
registro of 1943, art. 10; Uruguay: Decreto containing reg
ulations on the Law on Agrarian Pledge of 1918, art. 3; De
creto containing regulations as to the Law of Industrial Pledge
of 1928, art. 11 para. 1.

The law in most other countries. especially in Europe, as
also the more recent Latin American legislation, is, however,
content with a simple written contract.

Brazil: Law no. 4 728 of 1965 (as amended by Decreto
Lei no. 911 of 1969), art. 66 § 1 (fiduciary transfer for se
curity); Colombia: Commercial Code of 1971, art. 1 208
(prenda); Czechoslovakia: International Trade Code of 1963.
ss. 163 and 324; Denmark: Tingslysningslov of 1926, § 47
para. 1; France: Loi relative au nantissement de I'outillage of
1951, art. 2 para. 1; Loi relative it la vente et au nantissement
des fonds de commerce 1909, art. 10 para. 1; Guatemala:
Civil Code of 1963, art. 884; Lebanon: Decret-Legislatif
no. 11 of 1967, art. 3 para. 1 (mortgage of enterprise);
Norway: Law amending the legislation on pledges of 1895.
§ 3 para. 1; Law on mortgages for industrial credits of
1946, § 2 para. 1; Panama: Law no. 22 on agricultural
pledge of 1952, art. 4; Poland: Civil Code of 1964, art. 308
para. 3; Thailand: Civil and Commercial Code s. 714; Regis
tration of Machinery Act of 1971. s. 5 iuncto Civil and
Commercial Code s. 1299 para. 1; United States: Uniform
Commercial Code s. 9-203 (1) sub (b).

It may moreover be assumed that in those States in which the
registration of security interests is obligatory (infra s. 2.3.3.3)
a written copy of the contract must be produced for registration
even if this is not expressly provided.

A number of countries also lay down the basic details which
a valid security agreement should include. This is most marked
in those States which prescribe the use of a statutory form of
contract (see supra). In other cases, the parties themselves are
responsible for complying with the statutory requirements in a
manner best suited to the circumstances. The list of require
ments is particularly long in many Latin American countries.
Typical of such requirements are:

(1) the parties' names, civil status, nationality. profession
and domicile;

(2) amount, due date of payment and rate of interest for
the claim secured;

(3) description of the goods encumbered enabling their pre
cise identification, and the place where they are kept by the
debtor.

See Brazil: Law no. 492 on rural pledges of 1937, art. 2 § 2;
Decreto-Lei no. 1 271 on pledges of industrial machines of
1939, art. 2 § 1; Colombia: Commercial Code of 1971, art.
1 208; Lebanon: Loi relative it la vente it credit des auto
v6hicules, machines agricoles et industrielles of 1935, art. 4;
Nicaragua: Law on agrarian and industrial pledge of 1937,
art. 6' Panama: Decreto-Ley no. 2 on chattel mortgages of
1955: art. 7 and 16; Law no. 22 on agricultural pledge of
1952 art. 5; Paraguay: Decreto-Ley no. 896 on prenda con
registro of 1943, art. 11; Spain: Ley sobre hipoteca mo
biliaria of 1954, art. 13; Uruguay: Decreto containing reg
ulations on the Law on Agrarian Pledge of 1918, art. 3;
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Venezuela: Decreto no. 491 on sales under reservation of
ownership of 1958, art. 5 lett. a).
Certain additional requiremen~s concerning other existing

charges on the encumbered goods and insurance of these goods
will be discussed below at the appropriate place (see intra s.
2.3.4.1 and 2.3.5).

Some of the more recent enactments have considerably short
ened the statutory requirements and have reduced them in es
sence to details of the secured claim and the encumbered goods.

Brazil: Law no. 4728 of 1965 (as amended by Decreto
Lei no. 911 of 1969), art. 66 § 1; Canada: (Uniform) Con
ditional Sales Act of 1922, revised 1955, amended 1959,
adopted in six provinces, s. 4 (1).

Even more lenient are those countries which insist only on
a specific description of the encumbered goods.

France: Loi relative au nantissement de 1'0utiIIage et du
materiel d'equipement of 1951, art. 2 para. 5; Guatemala:
Civil Code of 1963, art. 884; Philippines: Chattel Mort
gage Act of 1906, s. 7 para. 1; United States of America:
Uniform Commercial Code s. 9-203 (1) sub (b).
A number of exceptional statutory requirements merit at

least a brief mention. Chile and France, both countries with a
Ilumerus clausus of admitted securit.y interests (see supra
2.3.2.3.1 sub a), with a view to preventing the abuse of certain
devices provide for the mandatory inclusion in the contract of
certain clauses. In Chile a contract for sale by instalments must
contain a confirmation that the goods, the subject-matter of
such a sale, have been delivered to the buyer.

Chile: Law no. 4702 on instalment sale of movables of 1929,
art. 3.
In France the contract must contain a statement that the

purchase money paid by the creditor is to be appropriated in
payment of the purchase price of the goods acquired; the ab
sence of this clause nullifies the contract.

France: Loi relative au nantissement de 1'0utiIIage et du
materiel d'equipement of 1951, art. 2 para. 4.
Of some importance to international trade, especially in the

case of long-term contracts, are rules regulating the currency in
which the secured claim must be expressed. Spain, Sweden,
Thailand and Venezuela expressly require this to be in the
national currency.

Spain: Ley sobre hipoteca mobiIiaria of 1954, art. 13 no. 4;
Sweden: Law on enterprise mortgage of 1966, § 7; Thai
land: Civil and Commercial Code s. 708; Venezuela:
Ley de hipotecas mobiIiaria of 1973, arts. 22 no. 3 and 53
no. 3.

This may well be the general rule, at any rate in those coun
tries requiring registration.

Argentina, on the other hand, permits a charge (prenda con
registro) securing an amount expressed in foreign currency pro
vided that the security relates to the purchase price in respect
of imported goods or a loan by an international finance insti
tution of which Argentina is a member.

Argentina: Ley no. 12.962 on prenda con registro of 1947,
as amended, art. 1 para. 2.
Before concluding this survey of the formal and substantive

requirements of a contract creating a security interest, the
reader should be reminded that the formal contract in all these
cases serves merely as a preliminary step preceding some addi
tional requirement-generally registration. A relevant question
is whether the formal contract merely has this preparatory
function or whether its conclusion in fact gives rise to certain
legal rights and duties. On this question one ~eldom finds. an
answer in express statutory rules. Rather, thiS must be lm
pliedly derived from those provisions which circumscribe the
effect of registration (see intra s. 2.3.3.3).

Anticipating the results of this survey, one may state as a
general principle, that subject to certain exceptions, regis~a.
tion is the condition precedent for giving effect to a secunty
interest vis-a-vis third persons. It would seem to follow that,

generally speaking, a security agreement otherwise in accor
d.ance with the app~opri~te requirements has the effect of giving
flse to a legal relationship between the contracting parties even
before registration.

Expressly Argentina: Ley no. 12.962 of 1947, art. 4; Aus
tralia: State of Queensland: Bills of Sale and other In
struments Act, 1955, s. 7 (1). The same results follow where
as between the parties, a written contract is prescribed (Leb~
a!'on: D~cret-Ugislatif no. 11 of 1967 on mortgaging of
an ente~nse, art. 3 para. 1), or where this is required as a
prerequISIte for the enforcement of a security interest against
the debtor (United States: Uniform Commercial Code s.
9-203 (1».

But even as against third persons an unregistered security agree
ment which is otherwise proper may, in certain circumstances
be effective. This will depend on any applicable rules dealin~
with the .protectio~ of a security interest as against third per
sons. ThiS protection does not always depend upon effective
registration (for details, see intra s. 2.3.5 et seq.).

2.3.3.3 Registration

In most countries registration of a security interest is a pre
requisite for giving full force and effect to it. In a few instances
there is even a further step prescribed in addition to registration
(intra s. 2.3.3.4). What follows cannot deal with the technical
aspects of registration. Rather it is limited to some of the more
substantive aspects, namely the duty to register, the place of
registration, its duration, and its effect.

(a) The duty to register is rarely provided for as such. More
usually it takes the form of an onus resting on the secured
creditor, by describing the effects which follow registration.
Instances where an express obligation to register, as opposed
to an onus of this sort, is imposed, are:

Brazil: Decreto-Lei no. 1271 on pledges of industrial ma
chines of 1939, art. 2 para. 1; Finland: Chattel Mortgage
Act of 1923, § 1 para. 1; El Salvador: Commercial Code
of 1970, art. 1155, deviating from other provisions of the
Code; Guatemala: Civil Code of 1963, art. 912 (with cer
tain exceptions); Luxembourg: Arrete portant reglementa
tion de la mise en gage du fonds de commerce of 1937, art.
4 para. 1; Peru: Law no. 2402 on registration of agricul·
tural pledges of 1916, art. 7 para. 2: Poland: Civil Code of
1964, art. 308 para. 3; Sweden: Law on enterprise mort
gage of 1966, § I: Venezuela: Ley de hipotecas mobiliarias
of 1973, art. 4.

In all these cases, the effect of registration must be gathered
from the legal rules as to the protection of the security interest
vis-a-vis third persons (intra s. 2.3.5 et seq.).

(b) Place of registration. Although this may seem on the
surface a rather technical question, the place of registration
raises various issues of practical importance. In particular the
question whether the special needs of international trade have
always been borne in mind merits attention. A survey of the
existing systems shows three main approaches: registration at
the location of the encumbered goods, at the debtor's domicile,
and central registration. Occasionally these approaches are com
bined in various ways.

(1) Most countries prefer the location of the encumbered
goods: if the goods are located in various places, multiple filing
is usually prescribed.

Chile: Law no. 5687 on the contract of "prenda industrial"
of 1935, art. 28; Colombia: Commercial Code 1971, art.
1210; Ecuador: Commercial Code art. 581 paras. 1 and 2;
Egypt: Loi no. 11 sur la vente et le nantissement des fonds
de commerce of 1940, art. 11 para. 3-5; France: Loi rela
tive a la vente et au nantissement des fonds de commerce of
1909, art. 10 paras. 2-3; Italy: Codice civile art. 1524
para. 2 (for valuable machines); New Zealand: Chattels
Transfer Act 1924, s. 5; Nicaragua: Law on agrarian and
industrial pledge of 1937, art. 11 para. 1; Paraguay: De
creto-LeY no. 896 on prenda con registro of 1943, art. 12;
Peru: Law no. 2402 on registration of agricultural pledges
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of 1916, art. 7 para. 2 and art. 8; Spain: Ley sobre hipoteca
mobiliaria of 1954, arts. 69 and 70; Venezuela: Ley de
hipotecas mobiliaria of 1973, arts. 81 and 82.

It is not clear whether a change of situs of the encumbered
goods necessitates fre.sh 'registration. Only Canada expressly
requires a fresh registration at the new location. This has to
take place within 30 days after the secured creditor has received
notice of the place to where the chattels have been removed.

Canada: (Uniform) Bills of Sale Act of 1928, revised 1955,
amended 1959, s. 12; see also (Uniform) Conditional Sales
Act of 1922, revised 1955, amended 1959, s. 4 (5).
(2) A considerable number of States require registration at

the debtor's domicile, mostly in the case of sales under reserva
tion of ownership.

Brazil: Decreto-Lei no. 1027 on the register of sales con
tracts with reservation of ownership of 1939, art. 1; Den
mark: Tingslysningslov of 1926 (for chattel mortgage);
Ethiopia: Civil Code art. 2387 para. 1; Switzerland: Civil
Code art. 715 para. 1; Turkey: Civil Code art. 688.

A change in the debtor's domicile has no effect in Canada,
Canada: According to (Uniform) Conditional Sales Act of
1922, revised 1955, amended 1959, s. 4 (2) (a), the decisive
factor is the buyer's residence at the time of making the
contract,

while the Swiss and Turkish rules make applicable the debtor's
present domicile, so that a change implies the necessity of re
registration. An additional problem is created if the debtor's
domicile is abroad. Canada and the Philippines, which combine
registration at the debtor's domicile with that at the situs of
the goods (see infra (5», rely in this case exclusively on the
location of the encumbered goods.

Canada:. (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 4 (2) (b); Philippines: Chattel Mort
gage Act of 1906, s. 4.

In the American Uniform Commercial Code which adopts in
two of its alternative versions of s. 9-401 (1) the debtor's resi
dence, the location of the goods is made the applicable criterion
for non-residents.

United States: Uniform Commercial Code 1962, s. 9-401
(1) (second and third alternatives, see infra).

Denmark which also relies exclusively on the debtor's domicile,
provides in this case for registration in the country's capital.

Denmark: Tingslysningslov of 1926, § 47 para. 2.
In the other countries of this group it seems to be impos

sible to register security interests in goods held by a person
living abroad. Whether this affects merely the possibility of reg
istration or in fact excludes altogether the possibility of creating
a valid security interest, is not clear.

(3) Registration at the domicile of the secured creditor is
prescribed in Brazil, but for only one kind of security interest
and in Poland for loans made by a State bank.

Brazil: Law no. 4 728 of 1965 (as amended by Decreto
Lei no. 911 of 1969), art. 66 § 1. Poland: Civil Code of
1964, art. 308 para. 3.
(4) Certain countries are satisfied with one registration in a

central registry.
Australia: New South Wales: Bills of Sale Act, 1898
1938, s. 4 (1); Victoria: Instruments Act 1958, s. 33; West
em Australia: Bills of Sale Act, 1899-1957, s. 8 (3);
Dominican Republic: Law no. 1608 on conditional sales of
movables of 1947, art. 2; Lebanon: Loi relative a la vente
a credit des autovehicules, machines agricoles et industrielles
of 1935, art. 5.
(5) The three main criteria so far ~entioned are. so~eti~es

also combined in various ways. The Simplest c()mblnatlo~ !n
volve merely the situs of the goods and the debtor's domicile.
In Argentina, a mortgage of fixed chattels is registrable at the
place of location, whereas a floating charge at the debtor's
domicile.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
as amended in 1963, arts. 12 and 16.
Canada, Kenya and the Philippines cumulate registration at

the situs and the debtor's domicile.
Canada: (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 4 (3) and (5); Kenya: Chattels
Transfer Ordinance 1930, s. 7 (4); Philippines: Chattel
Mortgage Act of 1906, s. 4.

In England, a chattel mortgage granted by a company is reg
istrable centrally in London and in addition at the company's,
i.e. the debtor's, office.

England: Companies Act, 1948, ss. 95 (1) (c) and 104.
A similar rule may be expected in all jurisdictions of the British
Commonwealth which have adopted English company law.

In the second place, three criteria are combined, namely
situs, debtor's domicile and central registration. All three are
cumulated in England for bills of sale.

England: Bills of Sale Act, 1878, s. 13, and Bills of Sale
Act (1878) Amendment Act, 1882, s. 11. These provisions
have not been taken over in Canada and Australia, see supra.
The most complicated combinations occur in the American

Uniform Commercial Code which provides the adopting states
with no fewer than three alternative versions of the relevant
provision. Further modifications have been separately intro
duced by a number of states. If we keep to the official text of
UCC s. 9-401 (1), the states have the following choices: (1)
generally central registration, but local filing for fixtures; only
five small states have opted for this solution. (2) As in (1), but
for various farming assets and consumer goods in the county
of the debtor's residence; 24 states have adopted this version.
(3) As in (2), but in addition to filing in a central registry at
the debtor's place of business or residence also; 17 states have
preferred this approach.

United States: Uniform Commercial Code 1962, s. 9-401
(1).
(4) Some states have stressed local filing at the debtor's

residence.
(c) Effective duration of registration. In many countries

a registered security interest automatically lapses at the expira
tion of a fixed period unless registration is renewed. In this
sense registration offers a convenient way of terminating a
security interest, and very many countries with systems of
registration have availed themselves of this opportunity. There
seems to be only one State where even an unregistered security
terminates, namely Venezuela.

Venezuela: Decreto no. 491 on sales under reservation of
ownership of 1958, art. 10 (time-limit of five years).
The life of a security interest after registration varies gen

erally from one to 10 years; usually prolongations are possible.
The very short period of one year (or 15 months) is often pre
scribed for agricultural mortgages, especially in Australia, on
those on crops, livestock and wool.

Australia: mortgages for the next ensuing crop, etc. in
New South Wales: Liens on Crops and Wool and Stock
Mortgages Act of 1898, ss. 9 and 17; Queensland: ~ilIs .of
Sale and other Instruments Act, 1955, ss. 33 and 13; Victoria:
Instruments Act 1958, s. 79; Western Australia: Bills of
Sale Act, 1899-1957, s. 40. See also Costa Rica: Commer
cial Code of 1964, art. 543 (fruits and other products). See
generally Australia, state of Victoria: Instruments Act 1958,
s. 44 (as amended by the Instruments (Bills of Sale) Act,
1958, s. 5); Peru: Decreto Supremo of 13 May 1953.
A two-year period is somewhat rare and applies again mostly

to agricultural security.
Brazil: Law no. 492 on rural pledges of 1937, art. 7 para.
1 (as amended); Uruguay: Ley no. 5649 sobre prenda rural
of 1918, art. 10.
Some countries specify a life-span of three years.
Australia: state of Western Australia: Bills of Sale Act,
1899-1957, ss. 14 and 15; Brazil: Law no. 492 on rural
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pledges of 1937, art. 13 para. 1; Canada: (Uniform) Bills
of Sale Act of 1928, revised 1955, amended 1959, s. 11 (1)
and (7); (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 12 (1) and (7); Dominican Republic:
Law no. 1608 on conditional sale of movables of 1947, art.
9; Paraguay: Decreto-Ley no. 896 on prenda con registro
of 1943, art. 17 paras. 1-2 (five years for machines); Spain:
!..ey sobre hipoteca mobiliaria of 1954, art. 79 (six years for
chattel mortgages).

The period is four years in two Central American countries and
in Venezuela:

Costa Rica: Commercial Code of 1964, art. 542 (with the
exception of fruits and other products); Panama: Decreto
!..ey no. 2 on chattel mortgages of 1955, art. 7 last par. and
art. 17 last par.; Venezuela: Ley de hipotecas mobiliaria of
1973, art. 85 (six years for chattel mortgages).

Many countries have settled for a five-year period.
Argentina: Ley no. 12 962 on prenda con registro of 1946,

• art. 23; Australia, states of New South Wales: Bills of Sale
Act, 1898-1938, s. 5, and Queensland: Bills of Sale and
other Instruments Act of 1955, s. 12; England: Bills of Sale
Act, 1878, s. 11; France: Loi relative au nantissement de
l'outillage et du materiel d'equipement of 1951, art. 11;
Kenya: Chattels Transfer Ordinance 1930, s. 10; Lebanon:
Lai relative a la vente a credit des autovehicules machines
agricoles et industrielles of 1935, art. 8; Ne~ Zealand:
Chattels Transfer Act 1924, s. 14; Switzerland: Decree of
the Federal Tribunal of 1939, art. 3; United States: Uniform
Commercial Code of 1962, s. 9-403 (2).

In a few cases a time-limit of 10 years is provided.
Denmark: Tingslysningslovof 1926, § 47 para. 3; Finland:
Chattels Mortgage Act of 1923, § 15; France: Loi relative
a la vente et au nantissement des fonds de commerce of
1909, art. 28 para. 1 (as amended); Luxembourg: Arrete
portant reglementation de la mise en gage du fonds de
commerce of 1937, art. 19.

Finally, one Latin American State expressly provides for regis
tration to remain in force for an unlimited duration.

Chile: Law no. 5687 on the contract of prenda industrial
of 1935, art. 30.

lt may be assumed that countries other than those mentioned
above do not fix a time-limit either.

(d) Effects of registration. Where a code imposes a duty to
register, it is only in exceptional circumstances that the con
sequences of registration or non-registration are not set out
(for a few exceptions, see supra (a) ).

According to the legislative texts of most countries registra
tion is a condition for the security interest to become effective
vis-a-vis third persons in general.

Detailed references would be too numerous to indicate here.
Suffice it to mention the countries: Argentina, Brazil, Canada,
Chile, Colombia, Denmark, Dominican Republic, Ethiopia,
Honduras, Japan, Lebanon, Mexico, Nicaragua, Panama,
Philippines and Portugal.
A few statutes curtail the above principle by limiting it

either to bona fide third persons,
Costa Rica: Commercial Code of 1964, arts. 542, 558;
Denmark: Tingslysningslov of 1926, § 47 para. 1,

or to creditors of the debtor,
England: Companies Act, 1948, s. 95 (1),

or to bona fide creditors of the debtor.
Israel: Pledges Law, 1967, s. 4 (3).
Whether apart from creditors the category of third persons

includes other persons, particularly purchasers, is doubtful; this
will be eXl\mined later (infra s. 2.3.5.1 and 2.3.5.2). Only one
country extends' the effects of a registered security interest as
against purchasers.

Italy: Codice civile art. 1524 para. 2 and Law no. 1329
providing for the acquisition of new machines of 1965, art.

3 para. 4 (reservation of ownership in machinery exceeding
a certain purchase price).

A very flexible definition of third persons exists in the United
States.

United States: Uniform Commercial Code of 1962 s. 9-301
to 9-304. '

Some countries ~ecl~re registra~ion to be a condition pre-
cedent to the secunty mterest takmg effect even inter partes.

Ecuador: Commercial Code art. 581 para. 4; Egypt: Loi
no. II sur la vente et le nantissement des fonds de commerce
of 1940, art. 12 para. 1; England: Bills of Sale Act 1882
s. 8, see HeseItine v. Simmons, [1892] 2 Q.B. 547 ~t 552
(C.A.); France: Loi relative a la vente et au nantissement
de~ fonds. de commer~e of 1909, arts. 10 para. 2, 11 para. 1;
LOl relative au nantlssement de l'outillage et du materiel
d:equipement of 1951, art. 3; Japan: Enterprise Hypotheca
tlon Law of 1958, art. 4 para. 1; Poland: Civil Code of
1964, art. 308 para. 3; Spain: Ley sobre hipoteca mobiliaria
of 1954, art. 3 para. 4; Switzerland: Civil Code art. 715
para.. 1; Tunisia: Commercial Code art. 239 para. 2 (en
terpnse mortgage); Turkey: Civil Code art. 688; Uruguay:
Ley no. 5649 sobre prenda rural of 1918, art. 6; Venezuela:
Ley de hipotecas mobiliaria ~)f 1973, art. 4 para. 2.

Registration, however, has probably nowhere the effect of cur
ing defec!s .in the contract concluded between the parties, al
though thIS IS only rarely expressly laid down.

Australia: state of Queensland: Bills of Sale and other
Instruments Act 1955, s. 7 (3); Costa Rica: Commercial
Code of 1964, art. 559; Spain: Ley sobre hipoteca mobili
aria of 1954, art. 3 para. 5.

2.3.3.4 Other formalities

Formalities other than a formal contract or registration
mainly take the form of marking the encumbered goods or of
advertising the security interest.

(a) Marking of the encumbered goods with the secured
creditor's name is usually either in addition to, or in place of,
registration; rarely is it still the exclusive method of publication.

(1) Marking is required in addition to registration in a few
scattered statutes concerning machinery. France, Japan and
Thailand provide for the affixing of marks on the mortgaged
machinery by a State office.

France: Lai relative au nantissement de I'outillage et du
materiel d'equipement of 1951, art. 4; Japan: Construction
Machinery Hypothecation Law of 1954, art. 4 para. 1 and
art. 3 para. 1; Thailand: Registration of Machinery Act of
1971, Ministerial Regulation no. 2, art. 5 para. 2 juncto art. 3.

Cyprus also requires registration and marking for certain agri
cultural instruments, but leaves it to the debtor to affix the
ironplate with the owner's name.

Cyprus: Agricultural Instruments (Hire-Purchase) Law of
1922, ss. 4, 6 and 7.

In a few countries special marks (other than the creditor's
name) are also required for cattle which has been encumbered.
A specific mark has to be attached to cattle in some countries
and be included in the particulars presented for registration.

Ecuador: Commercial Code art. 582; El Salvador: Com
mercial Code of 1970, art. 1156 para. 2.
In Austria the validity of the special security interest in

cattle is dependent upon the designated mark being. affixed to
the animal; the additional registration has only limited signifi
cance.

Austria: Regulation on credits for fattening cattle of 1932,
§§ 1, 5 paras. 1, 7.
(2) A remainder of the earlier efforts to publicize security

interests are those statutes which provide for marking without
registration.

In some Canadian provinces the two methods are alternate.
Reservations of ownership are exempt from the requirement of
registration if the encumbered goods are marked with the
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seller's name. Of the additional conditions, the most common
is a duty imposed on the secured creditqr to answer within a
defined short period third party inquiries regarding the amount
of the secured claim for the time being still outstanding.

See, e.g., the Conditional Sales Act of Alb.erta, s. 11; New
Brunswick, s. 4; Ontario, s. 2 (5) (b); Saskatchewan, s. 5 (7)
and (8).

In Austria heavy items the physical handing over to "the creditor
of which would be difficult, may be pledged without transfer,

• provided they are marked in some obvious way.
Austria: Civil Code of 1811, § 452.

In Czechoslovakia an item which is mortgaged must be physi
cally marked so as to make it clear that it is mortgaged unless
it is physically delivered to the mortgagee or a third person
or unless the fact that it is mortgaged can be indicated on docu
ments without which the item cannot be used, such as a motor
vehicle.

Czechoslovakia: International Trade Code of 1963, s. 169.
(3) In Italy the validity of a security interest is made con

ditional upon the affixing of marks in the case of more valuable
new machinery the purchase price of which exceeds L. 500,000
= about $US 860, registration in this case being optional.

Italy: Law no. 1329 providing for the acquisition of new
machines of 1965, art. 1.
The Canadian province of Manitoba requires marking as the

only means of publication.
Manitoba: Lien Notes Act, s. 2.
(b) The advertising of a security interest seems to be ob-

ligatory only in Sweden and then only for a "chattel mortgage".
Sweden: Regulation on "chattel mortgages" of 1845, as
revised 1970, § 1. Publication must be in a newspaper circu
lating in the place of the debtor's residence; it must contain
the names and professions of the parties, the date of the
contract and particulars of the amount secured.
It may however be pointed out that in England and some

other Commonwealth countries it is usual for commercial trade
journals to publicize details of bills of sale which have been
tendered for registration, so that in fact bills receive consider
able publicity-at any rate in the commercial sector.

2.3.3.5 Protection of third persons

Many jurisdictions consider it necessary to protect third per
sons from the intended creation of a security interest. The
various approaches are motivated by the desire to improve the
chances of third persons of obtaining full satisfaction from the
debtor's property in spite of it becoming encumbered by a
security interest. Unfortunately, relatively little systematic
thought seems to have been devoted to this aspect of security
interests so far. In many countries, especially the highly in
dustrialized ones, the pressure to accommodate the secured
creditors has clearly prevailed.

One may distinguish a general protection of third persons
from protection of specific interests of third persons.

(a) A comprehensive protection of third persons, especially
of unsecured creditors of the debtor, is achieved through var
ious general limitations on the creation of security interests.

Important general limitations are implicit in the various
restrictions discussed earlier as to secured claims and ad
missible objects of security (supra 2.3.2.2 and 2.3.2.3).

Another form of indirect, but nevertheless comprehensive
protection is provided by the fixing of a ceiling, expressed as
a percentage of the value up to which certain objects may be

• encumbered. Such percentage limits are rather rarely imposed
in the case of individual objects.

An exception for instance is the Brazilian provision ~er

mitting a charge up to 50% only upon products of swme
industry, Decreto-Lei no. 1625 of 1938, art. 8.

Slightly more frequent is a form of restriction by means of
numerical limits in connexion with security interests created
upon an amalgam of objects. Thus some countries permitting

the mortgaging of an enterprise inclUding the stock-in-trade
limit the encumbrance on the latter to 50 per cent of its value:

Belgium: Loi sur la mise en gage du fonds de commerce
. .. of 1919, art. 2 para. 2; Luxembourg: Arrete portant
reglementation de la mise en gage du fonds de commerce of
1937, art. 2 para. 2; see. also Spain: Ley sobre hipoteca
mobiliaria of 1954, art. 22 para. 2, and Venezuela: Ley de
hipotecas mobiliarias of 1973, art. 30 para. 2.
(b) The techniques designed to achieve protection of specific

persons are of two kinds. One is a notice directed to the public
at large, of the proposed registration. The other is the necessary
consent of specific persons. .

One form of a general notice is used in a special case by
Switzerland. If the owner of a railway or shipping enterprise
intends to mortgage his enterprise, he requires the consent of
the Federal Council. The latter publishes the application in the
Federal Gazette setting out a time-limit for objections. If an
objection is filed, the objector is required to commence a law
suit in the Federal Tribunal within 30 days.

Switzerland: Federal Law on hypothecation and forced
liquidation of railway and shipping enterprises of 25 Sept.
1917, art. 2. It seems that in practice no objection has ever
been filed!

Thailand has recently introduced the possibility of objecting to
the mortgaging of machines; however, the details of this pro
cedure, especially the admissible grounds therefore and the
method for their ascertainment remain vague.

Thailand: Registration of Machinery Act of 1971, Minis
terial Regulation no. 2 of 1971, art. 5 para. 2.
Very detailed, although slightly divergent rules have been

enacted for bills of sale (chattel mortgages) in some Australian
states. New South Wales and Victoria prescribe that a bill of
sale may only be registered two weeks after an application for
registration has been lodged,

New South Wales: Bills of Sale Act, 1898-1938, s. 5 E (1);
Victoria: Instruments Act, 1958, s. 37,

while Western Australia requires a separate notice of intention
to register a bill of sale in a statutory form.

Western Australia: Bills of Sale Act, 1899-1957, ss. 17 B
and 17 C.

In New South Wales this procedure is limited to a trader's bills
of sale, that is those where the debtor is a retail merchant.

New South Wales: ss. 5 E (1) and 5 B (1).
Publicity for the entries is in fact assured by credit agencies
which supply daily listings of bills lodged for registration.

In all three states certain persons may file a caveat against the
intended registration of the bill of sale.

Such an objection may be filed by any secured or unsecured
creditor of the debtor in Victoria and Western Australia,

Victoria: s. 40: Western Australia: s. 17 1I (3),
while in New South Wales only an unsecured creditor is en
titled to object.

New South Wales: s. 5 G (1).

The parties to the bill of sale may thereupon summon the
caveator before a judge to show ·cause why the caveat should
not be removed. If the judge finds the caveator's claim to be
well-founded he may order that registration of the bill of sale
shall not take place until the debt due to the caveator is
satisfied.

New South Wales: ss. 5 H (2), 5 I (1); Victoria: ss. 40-41;
Western Australia: ss. 17 H (2), 17 J.

In New South Wales the judge has power upon an ex parte
application to order the removal of a caveat on such terms as
he thinks fit.

New South Wales: s. 5 J.
Australian procedure seems to be an interesting attempt at

protecting the interests of the debtor's other creditors, especially
the unsecured, against adverse effects that may arise upon the
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creation of an intended security interest. Apparently, however,
it is not used very much.

The second method of protecting third persons against the
adverse effects of the registration of a security interest relies
upon the express consent of specified persons, usually preceding
secured creditors. This method amounts to a voluntary subor
dination (or postponement) of an existing security interest to a
subsequent new security interest. It will therefore be more con
veniently discussed in the general context of priorities (infra
s. 2.3.5 et seq .).

2.3.3.6 Conclusions

The seemingly innocuous question of whether the creation
of a security interest should be subjected to formalities, and if
so, to which, has found an incredibly wide range of differing
answers. Our concluding analysis can, of course, deal only with
the more basic issues of this spectrum of varying solutions.

(a) Functions of formalities. Our analysis should be in
troduced by ascertaining the various functions which the major
forms of formalities perform.

One peculiar task of the formal contract is to fix clearly and
immutably the date of creation of the security interest in order
to prevent subsequent fraudulent antedating by the creditor.
Minimum requirements as to the contents of the contract may
serve both parties as well as third persons, but the emphasis is
probably on obtaining a registrable instrument. The obligatory
use of a statutory form of contract will be designed for the
debtor's protection.

Both registration of security interests and marking of en
cumbered goods are to warn third persons against the existence
of security interests; they may also help to prevent unauthorized
dispositions by the debtor.

(b) Informality v. formality. The first major controversial
issue can be circumscribed by the question of whether statutory
formalities are necessary at all or whether the experiences of
the "informal" countries (supra 2.3.3.1) are outright negative.
The question can probably best be answered by ascertaining
how the major functions of formalities are solved in the in
formal countries.

The precise date of the creation of a security interest can
only be ascertained by circumstantial evidence, which may
sometimes be vague or contradictory. But fraudulent antedat
ing is probably in most countries a relatively rare occurrence.
Much more pertinent is the warning function of registration;
this will be discussed infra (c).

The only recommendation for improving the informal system
would be to require for the contract a simple writing, in ac
cordance with general commercial practice. This would reduce
the risk of fraud, without imposing an undue burden.

(c) Formal contract v. registration. As our survey has in
dicated, registration of security interests has spread over most
parts of the globe and is today the most popular formality.
How is the warning function of registration performed in
countries requiring no formalities or merely a formal contract,
but no registration? In these countries the warning function is
largely performed by a general knowledge, at least in com
mercial circles, of which goods usually are bought on credit
and which debtors are most likely to do so. Of course, this
rather general knowledge requires additional ascertainment in
each individual case. However, the modem systems of notice
filing do not offer much more precise information. Even though
modern registration systems may be simple and cheap to
operate,

Goode and Ziegel, op. cit., 161
they require additional paper work, time, costs and offices.

Council of Europe, Sales of Movables by Instalment and on
Credit in the Member Countries of the Council of Europe
(cited as UNIDROIT) 253

The advantages to be gained thereby appear to be slim in
general.

Do these considerations apply to international trade as well?

Foreign creditors will often be ignorant about the credit habits
of a particular country or of their specific debtor. However
foreign creditors will require local advice in any event. With~
out it they would not even know to which registration office
they should turn in order to obtain precise information on their
debtor's property. They will need local advice even more for
the creation of the security interest if the encumbered goods
are situated in the foreign debtor's country and therefore sub
ject to its law (infra 3.2.1). Requisite local advice can easily
be extended to cover the legal position of the debtor's property.
Registration therefore is not necessary to facilitate international
trade.

The scepticism heretofore expressed about registration does
not, of course, imply any objection to existing schemes of
registration. These are certainly most useful where they func
tion properly.

(d) The system of registration. Of the numerous technical
aspects of registration, the most important is that of the
proper place of registration. Goode and Ziegel have convinc
ingly shown the advantages of one central registration. Most
important, it facilitates searches by third persons. It also avoids,
on the part of the creditor, all doubts about the proper place
of registration, and refiling in case of removal of the debtor's
domicile or the location of the goods.

Goode and Ziegel, op. cit., 162.

(e) Marking and advertising v. registration. If a public
warning against existing security interests is desired, marking
is clearly inferior. The more aggravating disadvantages of
marking have been aptly summarized as follows: (1) the neces
sity of close, physical inspection of the goods to be encum
bered; this is particularly burdensome if all the assets of an
enterprise have been purchased or if distances between the
business places of the parties are great. (2) The marks may be
fraudulently (or negligently) removed by the debtor or they
may wear off in the course of time.

See Goode and Ziegel, op. cit., 160 who indicate additional
objections. Contra: UNlDROlT 253, who does not, how
ever, offer any discussion or reasons.
Also advertising is less effective than registration, although

better than marking. It provides wide publicity at the time
of creating the security interest, and interested persons such as
credit agencies may use this as a basis for collecting permanent
information. However, the emphasis is probably on avoiding
conflicts with existing (secured or unsecured) creditors.

(/) Interaction of registration and advertising. The opti
mal form of publication, namely a combination of registration
and advertising, is apparently nowhere prescribed. But in some
countries private systems of collecting and publishing informa
tion on security interests seem, in effect, to combine both
methods. Thus in some countries the registration of security
interests is published in private trade journals. Conversely it
may be expected that the prescribed advertisement of security
interests will serve as the basis of private registers kept by
credit agencies.

(g) Issue of certificate. Serious consideration should be
given to the UNIDROIT proposal to extend the use of certifi
cates, following the various models of certificates for motor
vehicles (see infra 2.5.1.3).

UNIDROIT 253.
The certificate, be it official or private, is held by the secured
creditor. Any disposition by a debtor who cannot produce the
certificate is, since a purchaser under these circumstances is not
bona fide, ineffective as against the secured creditor. Of. course,
this system works only with durable goods of some sIze that
can be individualized. Also, it is exposed to the fraudulent
practices of debtors who may be able to procure themselves
substituted "clean" documents. In spite of these limitations the
use of certificates should be seriously considered.

(h) Final conclusion. The preceding discussion has shown
that no single formality for security interests is clearly superior
to all others. A written security agreement, registration of the
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security interest or its advertisement seem to be, generally speak
ing, on a par. T~e least cumbersome, but most effective pub
licity can probably be achieved by certificates over the
encumbered goods and retained by the secured creditor.

On the other hand, a formalized written contract appears
to be too formalistic, while marking of the encumbered goods
does not provide sufficient formal publicity, if such is desired.

2.3.4 Extension of security interests

The extension of a security interest may affect its "active"
or "passive" side: the debt secured may become increased by
the admission of new claims under the cover of the security;
or there may be alterations in, or additions to, the goods en
cumbered. We shall first deal with the "active" side because it
is relatively simple, before proceeding to the more complicated
questions of changes in the encumbered items.

2.3.4.1 Extension of the secured claim

Legislative rules permitting or prohibiting an extension of
the secured claim are rare; but two examples of the opposing
views can be furnished.

The Israeli Pledges Law of 1967 requires that, where the
parties agree to enlarge the extent of the obligation, the security
shall not cover any additional obligation unless an increase is
effected in the encumbered goods for that purpose.

Israel: Pledges Law of 1967, s. 7 lett. (b).
In Czechoslovakia, Hungary, Poland and the United States the
law expressly recognizes that a security interest may cover
future advances or other value.

Czechoslovakia: International Trade Code of 1963, s. 162;
Hungary: Civil Code of 1959, para. 253 (3); Poland:
Civil Code of 1964, art. 306 para. 2;
United States: Uniform Commercial Code s. 9-204 (5);
see also Venezuela: Ley de hipotecas mobiliarias of 1973,
art. 14.

Unlike Israel there seems to be no restriction here concerning
future advances subsequently agreed upon.

Future claims are also very liberally admitted by court
practice in the Federa"t Republic of Germany and the Nether
lands. In both countries it also seems possible to enlarge the
secured obligation by a subsequent agreement without the
need of furnishing additional security.

In other countries the situation is not entirely clear since
information is not easily available.

2.3.4.2 Extension of the encumbered goods

An increase in the goods encumbered is, to a limited degree,
admitted by the traditional rules on pledge, especially with
regard to natural (or "legal") fruits or products. The demand
for such extensions is, however, much stronger in the case of
non-possessory security interests since the debtor as the holder
of the encumbered goods may have a much greater interest in
their disposal than has the creditor in the case of a pledge. In
discussing these extensions one may distinguish three cate
gories, namely substituted monetary claims, and additions to,
and substitutions of, encumbered goods. A special group is
formed by "complex units" of the goods charged (explained
below, 2.3.4.3).

(a) Substituted monetary claims. Such substitutions may
be either voluntary or involuntary on the part of the debtor.

The chief examples of involuntary substitutions are claims to
the proceeds of an insurance against the loss of, or damage to,
the encumbered goods; and other claims against a tortfeasor,
an expropriating State or another debtor for reimbursement for
loss of, or damage to, the charged goods. The statutory extension
of a security interest to such monetary claims which arise invol
untarily as substitutes of the destroyed or damaged goods meets
with little resistance. Neither the debtor nor his creditors suffer
a disadvantage since the extension does not cover additional
items of the debtor's property, but something of value furnished
by a third person. A number of countries therefore expressly

extend the scope of the security interest to cover monetary
claims substituting the originally encumbered items.

Argentina: Ley lio. 12 962 on prenda con registro of 1947,
art. 3 para. 2; Chile: Law no. 4702 on instalment sale of
movables of 1929, art. 7, and Law no. 5687 on the contract
of prenda industrial of 1935, art. 31; Colombia: Commer
cial Code of 1971, art. 961 (for reservation of ownership)'
Ecuador: Commercial Code of 1959, art. 589; Finland;
Chattel Mortgage Act of 1923, § 11; Guatemala: Civil
Code of 1963, art. 902; Israel: Pledges Law of 1967, s. 9
lett. (a); Japan: Construction Machinery Hypothecation
Law of 1954, art. 12; Nicaragua: Law on Agrarian and
Industrial Pledge of 1937, art. 3 para. 2; Paraguay: De
creto-Ley no. 896 on prenda con registro of 1943, art. 17
para. 3; Peru: Law no. 2402 on Registration of Agricul
tural Pledges of 1916, art. 5; Spain: Ley sobre hipoteca
mobiliaria of 1954, arts. 5 and 62 para. 2 (the secured
creditor may even pay the insurance premiums on which the
debtor defaults, which are then covered by the security, art.
6); Uruguay: Ley no. 5649 of 1918 sobre prenda rural, art.
10; see also art. 19; USSR: Civil Code of the RSFSR of
1964, s. 200; Venezuela: Decreto no. 491 on sales under
reservation of ownership of 1958, art. 12; Ley de hipotecas
mobiliaria of 1973, art. 7.

In order that the secured creditor may be effectively assured
the opportunity to avail himself of the most frequently substi
tuted monetary claim, i.e. that for the insurance proceeds,
some of the aforementioned statutes require the parties to state
details of such insurances in their contract.

Argentina: art. 11 lett. f and art. 15 lett. f; Chile: Regu
lation for the special pledge register under the law on in
stalment sale of movables of 1929, art. 3 no. 8; Regulation
for the register of "prenda industrial" of 1928, art. 3 no. 9;
Nicaragua: art. 6 lett. e; Paraguay: art. 11; Spain: art.
57 no. 4; Uruguay: Decreto containing regulations on the
Law on agrarian pledge of 1918, art. 3 para. 1; Venezuela:
Ley de hipotecas mobiliarias of 1973, arts. 22 no. 6 and
59 no. 8.
Much less favoured are extensions of a security interest to

monetary claims which may arise upon an intentional sub
stitution of the encumbered goods. The most important ex
ample here is the claim to the purchase-price of the goods if
the debtor should sell them to a third person. The reluctance
on this point is apparently due to the belief that any such ex
tension of necessity constitutes an implicit permission to the
debtor freely to dispose of the subject-matter of the security.
It is submitted that, although understandable, this assumption
is wrong. But only few countries have overcome this misunder
standing. Some of these provide for a statutory extension of the
security interest.

Colombia: Commercial Code of 1971, art. 1218 para. 2;
Costa Rica: Commercial Code of 1964, art. 548 (fruits in
season); Japan: Construction Machinery Hypothecation Law
of 1954, art. 12; Nicaragua: Law on Agrarian and Indus
trial Pledge of 1937, art. 27 para. 1 (for unavoidable sale of
perishable fruits); United States: Uniform Commercial Code
s. 9-306 (2) - (5).

And one other country sanctions such extension only where the
parties have so agreed.

Federal Republic of Germany: standing court practice.
(b) Additions to, and substitutions of, encumbered goods.

As regards additions to encumbered goods, these may take at
least two different forms, namely fruits or progeny, and after
acquired goods.

An extension of a security to fruits or progeny of animals is
provided by statute in a few agriculturatstates.

Australia: "stock" (i.e., cattle) mortgages in the states of
Queensland: Bills of Sale and other Instruments Act of
1955, s. 27 (1); Victoria: Instruments Act 1958, s. 75; West
ern Australia: Bills of Sate Act, 1899-1957, s. 38; Kenya:
Chattels Transfer Ordinance 1930, s. 25; Mexico: Ley gen-
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eral de titulos y operaciones de credito of 1932, art. 322,
324 (certain special credits); New Zealand: Chattels Trans
fer Act 1924, s. 29. See also Czt:choslovakia International
Trade Code of 1964, s. 159.

The status of after-acquired items (apart from substituted
goods) is less certain since later acquisitions usually lack any
connexion with the originally encumbered goods. A few legal
systems expressly exclude in general from the coverage of the
security any assets which have been acquired by the debtor
subsequent to the creation of the security interest.

Australia. state of Queensland: Bills of Sale and other In
struments Act of 1955, s. 21; England: Bills of Sale Act
(1878) Amendment Act, 1882, s. 5; Kenya: Chattels Trans
fer Ordinance 1930, s. 18; New Zealand: Chattels Transfer
Act 1924, s. 24 (I).

The principle however is merely established in order that cer
tain exceptions may be grafted thereon. One exception, more ap
parent than real, relates to a purchase-money loan with which
the goods to be encumbered are to be acquired in future.

Australia, state of Queensland: Bills of Sale and other In
struments Act of 1955, s. 21 first proviso; Guatemala: Civil
Code of 1963. art. 911; New Zealand: Chattels Transfer
Act 1924, s. 24 (2).

Much more important is another exception extending the security
interest to goods of the same class brought to the place or busi
ness premises where, according to the agreement of the parties,
the originally encumbered goods are being kept. Some jurisdic
tions provide for such an extension by statute, subject to any
agreement to the contrary between the parties.

Australia: generally state of Queensland: Bills of Sale
and other Instruments Act of 1955, s. 21 second proviso sub
(ii) and (iii); for "stock" (i.e., cattle) mortgages: Queensland, s.
27 (1); Victoria: Instruments Act 1958, s. 75; Western Aus
tralia: Bills of Sale Act, 1899-1957, s. 38; Kenya: Chat
tels Transfer Ordinance 1930, s. 25 (1) for stock (of animals);
New Zealand: Chattels Transfer Act 1924, s. 26 lett. (c)
and 29 for machines, vehicles, implements and stock (of
animals).

The trend of present-day law would seem to be more reserved.
The parties are empowered to conclude an appropriate agree
ment, but this is a necessary prerequisite to the extension.

Australia, state of Western Australia: generally, apart from
"stock" mortgages, s. 7 A; Federal Republic of Germany and
the Netherlands: judicial practice, United States: Uniform
Commercial Code s. 9-204 (3) with exceptions as to crops
and consumer goods in subs. (4).

The substitution of encumbered goods poses quite different
problems, which are somewhat related to voluntarily substi
tuted monetary claims (supra (a». Should the debtor be en
abled to replace worn-out machinery, the subject-matter of a
security interest, by new or modern equipment? The interests
at least of the debtor and secured creditor are clearly in favour
of such a solution. A similar question arises in a slightly dif
ferentcontext if the goods encumbered consist of cattle, crops
or raw materials which the debtor intends to use for producing
finished or semi-finished goods. Such substitution would seem
to be not only in the interest of the parties, but also beneficial
to any interested third person.

As one would expect only a few countries provide expressly
for the extension of a security interest to substituted goods,
subject to contrary agreement by the parties.

Australia: generally and for cattle in the state of Queens
land: Bills of Sale and other Instruments Act of 1955, s. 21
second proviso sub (i) and s. 27 (I); Brazil: Law no. 492 on
rural pledges of 1937, art. 12 §§ 2, 3 providing however that
to become effective against third persons, a corresponding
amendment of the contract be made; Decreto-Lei no. 1697
extending the provisions of Decreto-Lei no. 1271 of 1939, art.
2, requiring the secured creditor's written consent; England:
Bills of Sale Act (1878) Amendment Act, 1882, s. 6 sub (2);

Kenya: Chattels Transfer Ordinance 1930, s. 20 lett. (b)
for certain items; Mexico: Ley general de titulos y opera
ciones de credito of 1932, art. 335; New Zealand: Chattels
Transfer Act 1924, s. 26 lett. (b) for certain items; Uruguay:
Ley 8 292 of 1928 on prendaindustrial, art. 2 no. 3.

In one country the substitution of fungible goods by assets of
the same class may be agreed by the parties.

Guatemala: Civil Code of 1963, art. 909.
In others, such agreement is presumed.

Honduras: Commercial Code of 1950, art. 1294; to like
effect Kenya: Chattels Transfer Ordinance 1930, s. 42 and
Third Schedule no. 4; New Zealand: Chattels Transfer Act
1924, s. 50 and Fourth Schedule no. 4.

In a class of their own are substitutions of encumbered materials
with products. In particular a number of Latin American states
provide for this kind of extension of a security interest.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
art. 3 para. 2, subject to any contrary agreement between the
parties, art. 8 para. 2; Chile: Law no. 5 687 on the contract
of "prenda industrial" of 1935, art. 25 para. 2; Colombia:
Commercial Code of 1971, art. 1218 para. 2; Mexico: Ley
general de titulos y operaciones de credito of 1932, arts. 322,
324; Paraguay: Decreto-Ley no. 896 on prenda con regis
tro of 1943, art. 20 para. 1, requiring the previous consent of
the secured creditor; Venezuela: Ley de hipotecas mobili
arias of 1973, art. 8 para. 2.

It goes without saying that a statutory or valid contractual clause
providing for after-acquired property will cover substituted
goods.

2.3.4.3 "Complex units" of charged goods

Instead of permitting additions to, or substitutions of, indi
vidual encumbered goods or claims, a legislator may take an
other course of action in order to achieve the extension of a
security. He may empower a debtor to encumber a number of
items designated as a unit and treated collectively as a fluid
compound in which the individual components may fluctuate
(referred to herein as a "complex unit"). A major obstacle to
such an arrangement is the principle recognized in most legal
systems of admitting the creation of rights in rem as a rule only
in specific individual items. Any exception to this principle
usually requires special legislative authority. By permitting the
creation of a security interest in a complex unit, the legislator
often impliedly allows the substitution and addition of indi
vidual items in the complex unit. He also impliedly grants the
debtor power to dispose of the encumbered items.

The complex units thus created by legislation have taken
different forms, and each must be analysed separately in order
to assess the degree to which it implies the substitution of en
cumbered goods.

Probably the simplest case, and a rather special one, is the
Spanish rule on collections of works of art and of historical
works which may be encumbered as a whole.

Spain: Ley sobre hipoteca mobiliaria of 1954, art. 54, men
tioning expressly pictures, sculptures, porcelain and books;
similarly Venezuela: Ley de hipotecas mobiliarias of 1973,
art. 51 first paragraph.

This example is rather unique because of its non-commercial
context. Typically, complex units of goods are only found in
the business field.

The first model of a commercial nature is the Argentine float
ing pledge (prenda jlotante). Its subject-matter is goods and
raw-materials belonging to a commercial or industrial firm,
provided, however, that the secured claim does not exceed a
maximum duration of 180 days. The security interest covers
the goods produced by the transformation of the originally en
cumbered goods as well as those acquired by the debtor in
replacement of them.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
arts. 14-16.
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The restriction of this security interest to short-term advances
and the little practical use that is being made of it prove its
limited utility.

The second commercial model is the Finnish chattel mort
gage. It may cover machines, inventory, raw-materials, and
finished and semi-finished products and also animals and agri
cultural products of industrial, certain artisanal, or agricultural
enterprises.

Finland: Chattel Mortgage Act of 1923, § 2.
All items of the above classes are subject to the security, as

long as they are kept on the business premises or in another
specifically registered location (§ 4 par. 1). This rule obviously
also embraces additions and substitutions. The statute expressly
permits the debtor to withdraw items from the ambit of the
charge, provided this is done in the regular course of business
or for the purpose of replacement or if the residual goods are
obviously sufficient to satisfy the secured creditor (§ 4 par. 2).

The connexion between encumbered goods and a specific busi
ness enterprise is even more emphasized in the third commercial
model. Here it is a business undertaking as such which is encum
bered. One may distinguish in essence ·two approaches which
are derived from the French enterprise mortgage on the one
hand and the English floating charge .on the other.

The French enterprise mortgage is more restricted in scope. It
has been adopted, with certain variations, bya number of Latin,
African and Asian countries and one may distinguish between
two types, one narrow and the other more liberal.

The narrow type is found especially in France itself. The
French law of 1909 in the first place circumscribes the goods
which may be covered: first, the business sign and trade name;
second, the rights under a lease (of the business premises); third,
the goodwill and custom; fourth, the commercial installations;
and fifth, industrial property rights and copyright.

France: Loi relative it la vente et au nantissement des fonds
de commerce of 1909, art. 9 para. 1. Corresponding provisions
in Egypt: Loi no. 11 sur la vente et le nantissement des
fonds de commerce of 1940, art. 9 para. 1; Lebanon: Decret
Ugislatif no. 11 of 1967, art. 23 para. 1; Tunisia: Commer
cial Code of 1959, art. 237 para. 1.

This catalogue emphasizes incorporeal values; it excludes es
pecially merchandise (stock in trade),

Expressly Lebanon art. 23 para. 4

and money claims. The emphasis on incorporeal values is un
derlined by the presumption that only the first three items of
the catalogue are deemed to be included in an enterprise mort
gage, unless the parties expressly and specifically include addi
tional items.

France: art. 9 para. 3; Egypt: art. 9 para. 2; Lebanon:
art. 23 para. 2; Tunisia: art. 237 para. 3. In Denmark the
lessor of business premises may mortgage the inventory and,
in case of an agricultural lease, also the animals, crops and
other products, Konkurslov of 1872, § 152 para. 2.
Somewhat broader is the coverage of enterprise mortgages in

Belgium, Luxembourg and probably also Argentina. These coun
tries do not enumerate the items that may be charged. but offer
merely an illustrative list from which the parties may deviate
and to which apparently they may also add.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
art. 11 lett. (d); Belgium: Loi sur la mise en gage du fonds
de commerce of 1919, art. 2 para. 1; Luxembourg: Arrete
portant reglementation de la mise en gage du fonds de com
merce of 1937, art. 2 para. 1.

The latter is true in particular for merchandise which, while
primarily excluded

Expressly Argentina art. 11 lett. (d),
can be included by the parties, although subject to limitations in
some countries.

Belgium: art. 2 para. 2, and Luxembourg: art. 2 para. 2:
up to 50 per cent of its value.

Considerably broader in its coverage is the modem, liberal
type of enterprise mortgage. It comprises or may comprise
apart from incorporeal interests such as trade name, lease, good:
will and industrial property rights, tangible values such as in
stallations, machines, raw-materials and merchandise.

Colombia: Commercial Code of 1971, arts. 532 para. 2
516; El Salvador: Commercial Code of 1970, art. 557;
Guatemala: Commercial Code of 1970, art. 657; HOnduru:
Commercial Code of 1950, arts. 648, 1315; Mexico: Ley
general de instituciones de credito of 1941, art. 124; Spain:
Ley sobre hipoteca mobiliaria of 1954, arts. 20-22; Sweden:
Law on enterprise mortgage of 1966, ~§ 4; Venezuela: Ley
de hipotecas mobiliaria of 1973; arts. 27-30.
In most countries, the catalogue of chargeable items com

prises money claims also, except in Spain. But only few statutes
provide expressly for the regrouping of the encumbered goods.
A Spanish provision includes implicit permission for the debtor
to sell his merchandise,

Spain: art. 22 para. 2; also Venezuela: art. 30 para. 2
but he is obliged (vis-a-vis the secured creditor) to maintain
the quantity and value at the same level as specified in the con
tract with the creditor. In Mexico, the debtor is empowered to
dispose of money claims and to substitute them in the ordinary
course of business, unless the parties have agreed otherwise.

Mexico: art. 124 para. 1.

Only Colombia expressly provides that encumbered assets
which have been alienated or consumed shall be deemed to be
replaced by those which, in the course of business, have been
produced or acquired.

Colombia: Commercial Code of 1971, art. 532 para. 3.
It may be assumed, however, that a corresponding rule applies
in all the other countries.

The English floating charge, a most remarkable "invention"
of business and judicial practice and essentially uncodified to
this day, is considerably broader than its French and Latin
counterparts. It has been taken over by all former and present
members of the British Commonwealth which have adopted
British company law. It is available only to incorporated com
panies, and not to individuals. The debtor company may create,
apart from a fixed charge which comprises specific items a
charge covering the whole business undertaking and all present
and future assets of any kind. In the life of a floating charge two
phases have to be distinguished. At the beginning and as long
as it "floats", the charge is not yet a true right in rem encum
bering any specific item of the business assets. Consequently
the company is free to dispose of its assets in the ordinary
course of business, and other creditors may levy execution on
them. It is only upon the happening of the events specified in
the security agreement (which generally includes the levy of
execution by another creditor), or if the secured claim falls due
and the creditor appoints a receiver or if the company becomes
insolvent, that the charge "crystallizes' and becomes a true
right in rem.

England: See Gower, The Principles of Modern Company
Law (ed. 3, 1969) 78-80, 420-425. '
The English model has inspired Japanese legislation. The

Japanese Law of 1958 follows in most respects the English rules,
although "translated" into a civil law system.

Japan: Enterprise Hypothecation Law of 1958.
Subject-matter of the security are the total assets of a limited
company from time to time belonging to the company "as a
single unity".

Art. 1 para. 1; art. 2 para. 1.

The right qualifies as a right in rem (art. 1 para. 2), but is sub
ordinated to specific rights in rem and general and specific pref
erences (arts. 6 and 7). Enforcement by the secured creditor is
subject to court supervision and is effected by a receiver ap
pointed by the court.

Arts. 19-21, 30-36.
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2.3.4.4 Conclusions

The problems surrounding the extension of security interests
affecting either the secured claims ,or the encumbered goods,
are of relatively recent origin and have therefore not yet been
very well considered. Accordingly, the illustrative rules adduced
in the foregoing discussion represent a smaller number of coun
tries than in other fields. Due to this narrower basis of com
parison the following conclusions are also of a more tentative
nature.

(a) Extension of the secured claim. The restrictive Israeli
rule under which an extension of the secured obligation must
be made up by an increase in the encumbered goods, is not
persuasive. It is apparently based on the idea that the secured
claim and the security ought to be balanced, but for good rea
son this idea is not recognized anywhere else in the law of
security interests and it is equally unacceptable here. The ap
preciation of the interests of debtor and creditor is definitely
best left to themselves. As regards third persons, especially
other creditors, it is more than doubtful whether their interests
are promoted by an invitation to encumber more goods. Exten
sions of the secured Claim shOuld therefore not be restricted.

(b) The involuntary substitution of monetary claims for the
loss of, or damage to, encumbered goods does not meet with
objections from any side. The widespread and increasing re
course to insurance makes it desirable to lay down an express
rule on such substitutions, especially with respect to the insur
ance claims themselves.

(c) An intentional substitution of monetary claims for the
disposition of encumbered goods poses some difficult problems.
In the first place it should be clearly spelt out that any statutory
or contractual provision granting such a substitution does not
imply an otherwise unavailable permission to the debtor freely
to dispose of the encumbered goods. The substitution takes place
if and when the debtor has disposed of the encumbered items,
irrespective of whether the disposition was permitted or not.

Difficulties are bound to arise if the substituted monetary
claim, especially that for the purchase-price of the encumbered
goods, had already been charged by the debtor prior to his dis
position of the encumbered goods. The resulting contlict between
two secured creditors arises frequently since the assignment of
present and future claims of money is very popular in many
countries. The proper resolution of the conflict is controversial
and is outside the scope of this paper.

(d) Additions to the encumbered goods. The extension of
the security interest to fruits or progeny of animals gives a wind
fall to the secured creditor and diminishes the free assets avail
able to the debtor's unsecured creditors. While there is certainly
reason to allow a contractual extension of this nature, a statu
tory extension appears to be too favourable for the creditor.

The same considerations militate against a statutory exten
sion of the security interest to after-acquired goods of the
debtor.

(e) Substitutions of encumbered goods pose problems simi
lar to those raised by intentionally substituted monetary claims
(supra (c». However, their factual importance is less pressing
since the substitution of goods for goods is less attractive for
the parties and is therefore likely to be better justified econom
ically. The replacement of worn-out encumbered machinery or
the substitution of the products for encumbered raw materials
does not seem to meet any objection.

In the context of these substitutions it would even seem per
missible to imply a permission to effect such substitutions from
an express statutory or contractual provision regulating the ef
fects of a substitution.

There is a risk of contlicting security interests in the substi
tuted items. However, the general rules on the effects of a
security interest against third persons, especially against other
secured creditors (see infra 2.3.5.3) supply a proper solution to
such conflicts.

While detailed statutory rules on the subject do not appear to
be indicated, legislation ~hould expressly empower the parties

to make corresponding arrangements where their right to do so
is doubtful.

(j) Complex units of charged goods. The institution of
"complex units" like the business enterprise is the most refined
for~ of a gl.obal. security inte~est as distinct from one on speci
fic Items. It ImplIes the debtor s power to dispose of the charged
goods and to substitute or add new items. One may probably
say that such complex units are the extreme consequence of
the idea of a non-possessory security interest, a consequence
accepted so far in few instances only.
. It w01;1ld seem that.the English distinction between two phases
ID the life of a floatmg charge, namely pre-crystallization and
crystallization, is sound. Crystallization, in effect, amounts to
the enforcement of the security interest by the secured creditor.

Before the enforcement has been effected, the debtor has
power, on the one hand, to dispose of the encumbered assets,
and on the other to extend the security interest to new assets
acquired in substitution of, or in addition to, those originally
enc~mbered. It may be wise to restrict these two powers, in
t?e mterest of the secured creditor and of third persons, respec
tlvely. The secured creditor need not suffer a permanent deple
tion of the encumbered items; this could be prevented by a
flexible formula admitting only dispositions of the debtor in
the ordinary course of his business or by demanding that a
stated value must be maintained, Executions by other credi
tors of the debtor should also be permitted. On the other hand,
in the interest of third persons, especially the debtor's unsecured
creditors, a restriction should also be placed on additions to the
complex unit; a maximum limit to be determined by the parties
should not be exceeded. The latest additions exceeding this limit
would not be affected by the security ,interest.

If, upon the happening of certain specified events, the secured
claim falls due, the security interest crystallizes. Thereafter,
the debtor has no longer power to dispose of, and execution by
other creditors may not be levied on, the encumbered assets, (Of
course, the crystallized global security interest ranks after rights
which the debtor may have validly created, or executions levied,
before crystallization.)

To which economic units the above rules should be applied,
must be left to the decision of the national legislations. It would
seem that business enterprises should be selected in the first
place.

2.3.5 Protection against third persons

The main purpose of security interests is to achieve for the
secured creditor preferential treatment in obtaining satisfaction
from the encumbered goods of the debtor, as against the com
peting claims of third persons. For this reason the legal value
of a security interest is directly proportional to the protection
which it affords as against the claims of the various categories
of third persons. The four most important categories of com
peting third persons will be considered in turn here, viz. unse
cured creditors of the debtor, purchasers from the debtor, secured
creditors of the debtor whose security rests on movables, and
real estate mortgagees of the debtor.

2.3.5.1 Protection against unsecured creditors

The broadest category of persons against whom a secured
creditor seeks protection are the debtor's general creditors, i.e.
those who have neither a contractual security interest nor a
statutory privilege securing their claims.

In most countries the protection afforded the secured creditor
against the claims of the debtor's unsecured creditors is deter
mined by rules regarding security interests in general, and by
those on execution by way of attachment and on bankruptcy.
Of these three sets of rules, only the former can be analysed in
detail here since limitations of time and space do not permit
an exhaustive analysis of the specific rules on execution and
bankruptcy.

The two main avenues of attack for the debtor's unsecured
creditors are by execution on the property of the debtor and
by participating in his bankruptcy. The extent of the protection

•
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granted to the secured creditor in these two types of proceed
ings, will be examined in turn.

(a) Against execution on the encumbered goods of the
debtor, the secured creditor will in general be protected. How
ever, the extent of this protection varies, frequently depending
on the legal form in which the security interest has been created
(see supra 2.1.2).

Where it has been cast into the form of ownership (reserva
tion of ownership by the creditor or security transfer of owner
ship to him), this usually bars executions by the debtor's
unsecured creditors. The bar is generally not automatic, but
depends upon the secured creditor's objection.

Reservation of ownership: Brazil: see Mertens op. cit., p. 85;
Colombia: Commercial Code of 1971, art. 964; Dominican
Republic: Law No. 1608 on conditional sale of movables
of 1947, art. 10; Federal Republic of Germany: see Devel,
Allemagne p. 14; Italy: see Mertens p. 153-154; Poland:
Civil Code of 1964, art. 590; Venezuela: Decreto No. 491
on sales under reservation of ownership of 1958, art. 20
para. 1.
Security transfer of ownership: Germany: judicial practice;
Sweden: Regulation on the sale of goods which the buyer
leaves in the seller's possession of 1845, § 1.
Where the security interest takes the form of a mortgage (as

a limited right in another's good), the secured creditor cannot
object to seizure of, and execution against the encumbered good.
He is limited to a claim for priority in the distribution of the
proceeds of sale.

Finland: Chattel Mortgage Act of 1923, § 12; Mexico:
Civil Code of 1928, art. 2873 para. 1; Peru: Ley No. 6
565 on instalment sales of 1929, art. 8; Sweden: Law on
enterprise mortgage of 1966, § 13 para. 1; Venezuela: Ley
de hipoteca mobiliarias of 1973, art. 68.
Exceptionally in case of reservation of ownership Switzer
land: see Mertens pp. 202-203.

The secured creditor thus loses his security interest in the en
cumbered goods and is perforce merely entitled to a preferential
share in the distribution of the proceeds (which mayor may
not cover his claim).

An interesting alternative to the seizure and sale of the en
cumbered goods is provided in New Zealand. The execution
officer may instead sell the judgement debtor's interest in the
encumbered goods. In this case the secured creditor may take
possession of these goods, but holds them in trust for the pur
chaser of the debtor's interest, subject of course to his own
prior interest.

New Zealand: Chattels Transfer Act 1924, s. 47; see also
Kenya: Chattels Transfer Ordinance 1930, s. 39.

However, it appears doubtful whether this procedure is of great
practical importance since there will hardly be a market for
the sale of such interests.

(b) In the debtor's bankruptcy, the protection of the secured
creditor is even more questionable since he faces not only one
execution creditor, but competes with all the unsecured credi
tors of the debtor. Nevertheless, most countries protect the
secured creditor effectively while certain countries deny pro
tection. One may distinguish between three types of positive
and one type of negative protection.

Comparable to the bar against execution by an unsecured
creditor is the secured creditor's right to claim the encumbered
goods from the bankrupt debtor's estate. This claim is in many
countries granted irrespective of the legal form which the se
curity interest takes.

For reservation of ownership: Brazil: see Mertens, op. cit.,
p. 85; Federal Republic of Germany: see Devel, Allemagne
pp. 14·\5; Italy: see Mertens op. cit., pp. 153·154; Japan:
see Devel, Japon p. 5 quoting the Bankruptcy Act of 1922,
art. 87; Lebanon: see Devel, Liban p. 4; Netherlands: see
Devel, Pays-Bas p. 6; Switzerland: see Mertens, op. cit.,
p.204;

For security transfer of ownership: Brazil: Decreto-Lei
No. 911 of 1969, art. 7; Sweden: Regulation on the sale of
goods which the buyer leaves in the seller's possession of
1845, § 1;
For mortgages: Brazil: Law No. 492 on rural pledges of
1937, art. 3 § 1; Nicaragua: Law on agrarian and industrial
pledge of 1937, art. 26; Spain: Ley sobre hipoteca mobil
iaria of 1954, art. 10 para. 2.
In cases of reservation of ownership the secured creditor's

right of repossession may in some countries in effect be emas
culated by an objection made available to the trustee in bank
ruptcy. The latter may elect between performing the contract
of sale concluded between secured creditor and debtor or can
celling this contract.

See Austria: Konkursordnung of 1914, as amended, § 21;
Denmark: Konkurslov of 1872, § 16 par. 1 No. 2; Federal
Republic of Germany: Konkursordnung of 1877, as
amended, § 17; Sweden: see Devel, Suede p. 6; Switzerland:
see Devel, Suisse p. 16; Venezuela: Decreto No. 491 on sales
under reservation of ownership of 1958, arts. 17-18.

Only where the trustee elects to cancel the contract does the se
cured creditor remain entitled to reclaim the encumbered goods.
If, on the other hand, the trustee elects to perform the contract,
the secured creditor is not entitled to reclaim the goods and is
relegated to an unabridged claim for the unpaid purchase-price
from the estate. Thus, in effect, the secured creditor obtains full
satisfaction.

Some countries deny the secured creditor a right of repos
session. The encumbered goods are left in the bankrupt estate
and liquidated, but the secured creditor may claim priority in
the proceeds of sale, without being relegated to a dividend. This
corresponds to the treatment of mortgages upon execution.

Chile: Law No. 4702 on instalment sale of movables of
1929, art. 32; Sweden: Law on enterprise mortgage of 1966,
§ 13 para. 1.

For a security transfer of ownership, Federal Republic of
Germany: see Devel, Allemagne p. 26.
Some countries deny protection to certain security interests

for which no registration has been provided. These security in
terests have no effect in the debtor's bankruptcy. This is espe
cially the fate of a reservation of ownership in France and
certain countries inspired by France.

France: see Devel, France pp. 4-5; Belgium: see Sepul
chre, Belgique p. 3; Egypt: see Devel, Egypte p. 3; Luxem
bourg: see Sepulchre, Luxembourg p. 1.

Legally speaking, a security interest which does not withstand
the severe test of bankruptcy, can hardly qualify as a true and
full security. It should be noted, however, that under the laws
of the above-mentioned countries as a rule only merchants can
go bankrupt. Therefore security interests in goods sold to indi
vidual consumers cannot be affected.

2.3.5.2 Protection against purchasers

The term "purchasers" must be understood ina wide, generic
sense. It comprises not only a buyer who by virtue of a sales
contract purports to obtain ownership in the encumbered goods,
but also a person who intends to acquire a limited right, such
as a (second) mortgagee.

See the broad definition of "purchase" in the United States
Uniform Commercial Code s. 1-201 (32).
However, in the forefront of practical concern and most

legislative rules stands a buyer of the encumbered goods, and it
is with him that we shall deal primarily. Conflicts with certain
other secured claims will be discussed separately (infra
2.3.5.3-4).

The debtor is usually (unless he is a dealer trading in the
encumbered goods or the encumbered goods form a "complex
unit", see supra 2.3.4.3) prohibited from disposing of the en·
cumbered goods.

See, e.g., Argentina: Ley No. 12 962 on prenda con regis
tro of 1947, art. 9; Brazil: Decreta-Lei No. 1271 on pledges
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of industrial machines of 1939, art. 3; Colombia: Com
mercial Code Qf 1971, art. 957; Panama: Decreto Ley No.
2 on chattel mortgages of 1955, arts. 6 and 15; Spain: Ley
sobre hipoteca mobiliaria of 1954, art. 4; Venezuela: De
creto No. 491 on sales under reservation of ownership of
1958, art. 9; Ley de hipotecas mobiliaria of 1973, art. 6.
This prohibition is, however, lifted if a sale of the encum-

bered goods provides the means for repaying the secured loan.
Some South American statutes provide so expressly, sometimes
adding precautions designed to ensure the speedy transfer of
the proceeds of sale to the secured creditor.

Guatemala: The sale must be agaiJ;lst cash, must cover the
whole amount of the outstanding indebtedness, and must
be previously notified to the secured creditor. After sale, pay
ment must be effected within 24 hours and upon immediate
notice to the secured creditor (Civil Code of 1963, art. 914).
See also Panama: Law No. 22 on agricultural pledge of
1952, art. 12 para. 1; Peru: Law No. 2402 on registration
of agricultural pledges of 1916, art. 9; Uruguay: Ley No.
5 649 sobre prenda rural of 1918, art. 16 (delivery of the
goods only after payment to the creditor); Venezuela: Ley
del Banco agricola y pecuario of 1946, art. 58; Regulations
of the Corporaci6n Venezolana de Fomento of 1947, art. 38.

Panama and Peru also envisage the case where the proceeds of
sale cover part only of the secured claim. Here the secured
creditor has a pre-emptive right to acquire the encumbered
goods for the agreed price.

Panama: art. 12 para. 2; Peru: art. 9.
Argentina expresses as a condition what in most countries is the
consequence of an unauthorized disposition, i.e. the security
interest (and also the secured claim itself!) must be taken over
by the buyer.

Argentina: art. 9.
An unauthorized disposition of the encumbered goods by the

debtor is, generally speaking, in most countries without effect
as against the secured creditor. Under general rules this would
mean that the buyer may have acquired a good title to the en
cumbered items, but subject to the secured creditor's continuing
security interest.

Australia, Western Australia: Bills of Sale Act, 1899-1957,
s. 27; Czechoslovakia: International Trade Code of 1964,
s. 327; Dominican Republic: Law No. 1608 on conditional
sale of movables of 1947, art. 10; El Salvador: Commer
cial Code of 1970, arts. 1041 para. 2 and 1156 para. 2 sub
ITI; France: Loi relative a la vente et au nantissement des
fonds de commerce of 1909, art. 22 para. 1; Loi relative au
nantissement de l'outillage et du materiel d'equipement of
1951, art. 7 para. 2 (provided, the optional marking has been
affixed, see supra 2.3.3.4); Guatemala: Civil Code of 1963;
art. 892 para. 2; Italy: Law No. 1329 providing for the
acquisition of new machines of 1965, art. 3 para. 4; Japan:
Construction machinery hypothecation law of 1954, arg. arts.
19 and 20; USSR: Civil Code of the RFSFR of 1964, s.
202; see also United States: Uniform Commercial Code, s.
9-307 with s. 1-201 (9).

However, where the secured creditor's interest is based upon
ownership, the purchaser does not acquire a good title.

See for English and Commonwealth countries' hire-purchase:
Goode and Ziegel, op. cit., 172.

In very few countries does the creditor's security interest re
main intact vis-A-vis the buyer, if the secured creditor agrees
to the sale.

Chile: Law No. 4702 on instalment sale of movables of
1929, art. 11 para. 2 (the buyer becomes also a co-debtor of
the secured claim); Colombia: Commercial Code of 1971,
art. 1216 para. 2.
Some laws imply the ineffectiveness of the debtor's attempted

disposition by spelling out expressly an aggravated consequence.
The secured creditor may reclaim the encumbered goods from
the buyer, occasionally within a limited period of time only.

Argentina: Ley No. 12 962 on prenda con registro of
1947, art. 41; Belgium: Loi sur la mise en gage du fonds
de commerce of 1919, art. 11 para. 2 (reclamation within
six months); Colombia: Commercial Code of 1971, art.
957; Finland: Chattel Mortgage Act of 1923, § 5 (recla
mation within 30 days); Lebanon: Loi relative A la vente A
credit des autovehicules, machines agricoles et industrielles
of 1935, art. 21; Mexico: Civil Code of 1928, art. 2873
para. 2; Ley General de tftulos y operaciones de credito of
1932, art. 330; Nicaragua: Law on agrarian and industrial
pledge of 1937, arts. 20 and 27 para. 4; Peru: Law No.
2402 on registration of agricultural pledges of 1916, art.
10; Ley No. 6565 on instalment sales of 1929, art. 4;
Venezuela: Decreto No. 491 on sales under reservation of
ownership of 1958, art. 9 para. 1.

The general principle is to maintain the secured creditor's
security interest in spite of the debtor's disposition. There is
one major exception to this rule recognized in many countries.
If the buyer did not know of the existing security interest and
also was not obliged to know of it, such bona fide acquisition
extinguishes the security interest.

Belgium: Loi sur la mise en gage du fonds de commerce of
1919, art. 11 para. 2; Denmark, Finland and Federal Repub
lic of Germany: see Devel, Danemark p. 4, Finlande p. 5
and Allemagne p. 13; for Finland see also Chattel Mortgage
Act of 1923, § 4 par. 1; Hungary: Civil Code of 1959, par.
370 (2); Japan: see Devel, Japon p. 4; Netherlands: see
Devel, Pays-Bas p. 5; Paraguay: Decreto-Ley No. 896 on
prenda con registro of 1943, art. 27; Peru: Law No. 2402
on registration of agricultural pledges of 1916, art. 10;
Venezuela: . Ley de hipotecas mobiliarias of 1973, arts. 64
and 65 (good faith and delivery of the goods required; but
secured creditor may repurchase the goods from the buyer).

In some countries, this exception is limited to acquisitions made
in shops, markets, auction sales, etc.

Chile: Law No. 4702 on instalment sale of movables of
1929, art. 18; England and other Commonwealth countries,
market overt: Goode and Ziegel op. cit., 1972.
The buyer's good faith even in these situations is necessary
in Colombia: Commercial Code of 1971, art. 960; Vene
zuela: Decreto No. 491 on sales under reservation of owner
ship of 1958, art. 11.
It is relevant to inquire whether the buyer's good faith is

affected by the widespread recourse to registration of security
interests. Only a few statutory rules deal with this question.
One extreme solution is quite generally to impute knowledge
of the security interest from its registration and thus to ex
clude bona fide acquisition in the case of duly registered se
curity interests.

Australia: Queensland: Bill of Sales and other Instru
ments Act of 1955, s. 8 (1); see also Western Australia:
Bills of Sale Act, 1899-1957, s. 27; Kenya: Chattels Transfer
Ordinance 1930, s. 4; for Lebanon see Devel, Liban p. 3;
New Zealand: Chattels Transfer Act 1924, ss. 4 and 19.

A half-way approach is to take registration into account as one
of several factors in determining whether the buyer ought to
have known about the security interest.

Thus apparently Peru: Law no. 2402 on registration of
agricultural pledges of 1916, art. 10; Switzerland: see Devel,
Suisse pp. 13-14.

It would seem that this rule prevails in most countries with
registration of security interests which have not expressly pro
vided otherwise.

In sharp contrast to these simple rules is the involved regu
lation in the United States. The Uniform Commercial Code
grants protection to buyers of encumbered goods in two situ
ations: First, a buyer who acquires encumbered goods from
a person in the business of selling the specific goods takes free
of the security interest, even though it is registered and even
though he knows of its existence. Free acquisition is merely
excluded if the buyer knows that the sale by the debtor is in
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violation of the latter's agreement with the secured creditor
(such knowledge will be very exceptional). Second, a buyer of
encumbered consumer goods or of encumbered farm equipment
(with an original purchase-price of less than $2,500) takes
free of the security interest if the latter has not been registered.

In the case of purchase money security interests for these
items registration is only optional, s. 9-302 (1) (c) and (d).

The buyer must not have known of the security interest and
must have bought the goods for his personal or family pur
poses or his own farming business.

United States: Uniform Commercial Code, s. 9-307 with
s. 1-201 (9).

In all other cases a secured creditor is protected by virtue of
registration against bona fide acquisition of the encumbered
goods. Of the two exceptions, only the first relating to sales
from a dealer is of far-reaching importance.

2.3.5.3 Protection against (other) secured creditors

The term "secured creditors" must be understood in a wide
sense. It does not only include holders of the same type of
security interest as that of the secured creditor, but also holders
of other types of security interests and quite generally any
person who is entitled to preferred satisfaction from the en
cumbered goods (such as a creditor with a statutory privilege).
Excepted from the present discussion are merely real estate
mortgagees whose position will be considered separately (infra
2.3.5.4).

(a) Avoidance or attenuation of conflicts. Conflicts be
tween secured creditors may sometimes pose difficult problems,
if not of legal regulation, then certainly in fact (especially
for the secured creditor whose right is subordinated to that of
another secured creditor and who thus stands to lose the
security for his claim against the debtor). A few legal systems,
therefore, strive to avoid or at least minimize such conflicts by
restricting the creation of more than one security interest in
the same goods.

Restrictions of this kind are sometimes directed against the
coexistence of a security interest with earlier security interests.
Thus Panama declares the creation of any security interest to
be absolutely void, if the encumbered goods have already been
encumbered in favour of another secured creditor.

Panama: Decreto Ley no. 2 on chattel mortgages of 1955,
arts. 3, 5 and 13; Law No. 22 on agricultural pledge of 1952,
arts. 3 and 5 no. 9; see also Spain: Ley sobre hipoteca
mobiliaria of 1954, arts. 2, 13 no. 3; see also arts. 21 para.
2 and 22 para. 1; similarly Venezuela: Ley de hipotecas
mobiliarias of 1973, arts. 2, 22 no. 5 and 59 no. 5.
Other countries are less rigid and merely take various special

precautions. Argentina and Costa Rica require that prior en
cumbrances must be disclosed by the debtor in the contract
relating to the new security interest.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
arts. 11 lett. e) and 15 lett. e); but see infra, Costa Rica:
Commercial Code of 1964, art. 541 para. 1.

In Costa Rica the registry is obliged to search the register for
pre-existing registrations.

Costa Rica: art. 541 para. 2. But it is not provided what
is to happen if an earlier registration does in fact exist.

In Argentina the registry has to notify the holders of earlier
security interests of any new registrations within 24 hours.

Argentina: art. 20.
More frequently restrictions against multiple encumbrances

are directed against subsequent charges. Several South Ameri
can States prohibit the creation of additional security interests
in the encumbered goods.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
art. 7; Chile: Law 4702 on instalment contracts of 1929,
art. 10; El Salvador: Commercial Code of 1970, art. 1158;
Paraguay: Decreto-Ley no. 896 on prenda con registro of
1943, art. 18; Uruguay: Ley no. 5 649 sobre prenda rural

of 1918, art. 3 no. 5 para. 3; Ley no. 8 292 on prenda in
dustrial of 1928, art,2 no. 4.

Panama, in addition to the above-mentioned prohibition against
charging goods that are already encumbered, also prohibits the
creation of subsequent security interests.

Panama: Decreto-Ley no. 2 on chattel mortgages of 1955,
art. 6.
In reality, the two forms of prohibitions against coexisting

security interests in identical goods, the one retrospective, the
other prospective, amount to one and the same principle. What
changes, is the point of view; in the former rule, the prohibition
is pronounced from the view-point of the later security interest;
in the latter rule, the prohibition proceeds from the view-point
of the earlier security interest. Underlying both rules is the
same principle, i.e. to avoid creation of a second security in
terest in goods that are already encumbered. If this prohibition
prevents, in effect, the creation of a subsequent security interest,
it obviates the necessity of solving conflicts between several
security interests.

This radical effect is not achieved by the less rigid rules of
those countries which merely take precautionary steps in case
of multiple charges.

(b) Priorities. All countries which do not effectively pre
vent the creation of several security interests in encumbered
goods must solve the resulting conflict.

The general principle for determining priorities is well ex
pressed by the time-honoured maxim prior tempore, potior
iure. Priority is determined by the order in time of the creation
of security interests. This principle is expressly confirmed by
many statutory rules.

Australia: Queensland: Bills of Sale and other Instru
ments Act of 1955, ss. 8 and 32 (2); Western Australia:
Bills of Sale Act, 1899-1957, ss. 34 and 41; Brazil: Law no.
492 on rural pledges of 1937, art. 4 § 1; Colombia: Com
mercial Code of 1971, art. 1211; Costa Rica: Commercial
Code of 1964, art. 581; Czechoslovakia: International Trade
Code of 1964, s. 176; Ecuador: Commercial Code of 1959,
art. 595; Guatemala: Civil Code of 1963, art. 908 last phrase,
Israel: Pledges Law, 1967, s.6; Japan: Construction Ma
chinery Hypothecation Law of 1954, art. 14; Spain: Ley so
bre hipoteca mobiliaria of 1954, arts. 56 and 85 no. 4; Sweden:
Law on enterprise mortgage of 1966, §§ 19-22; United States:
Uniform Commercial Code, s. 9-312 (5); Venezuela: Ley de
hipoteca mobiliaria of 1973, art. 71 no. 4.

It would seem that the principle prevails also in all other
countries, even if express statutory authority is lacking.

But the principle of determining priority between conflicting
security interests by reference to the time of their creation
does not apply without exception. Some countries have granted
priority to certain claims which appear to deserve preferential
treatment for a variety of reasons. An exhaustive catalogue of
such preferences cannot be offered here. However, a choice
of some typical preferred claims may be instructive.

In the German Democratic Republic a possessory security
interest prevails over a non-possessory security interest which
is not a purchase money security interest.

German Democratic Republic: Gesetz Uber internationale
Wirtschaftsvertriige of 1976, art. 238(1).
A typical conflict arises in the case of the landlord's lien where

the encumbered goods are on premises rented by the debtor.
Many countries, especially in South America, accord a pref
erence to the landlord's claim for outstanding rent, at the
same time limiting the amount of the preference.

Argentina: Ley no. 12 962 on prenda con registro of 1947,
art. 42 (two months of rent for urban and 12 months for
rural immovables); Australia: Victoria: Instruments Act
1958, s. 63 (rent for one year); Chile: Law no. 5687 on the
contract of prenda industrial of 1935, arts. 26 and 45; Law
no. 4702 on instalment sale of movables of 1929, art. 9;
Costa Rica: Commercial Code of 1964, arts. 535 and 573
lett. d); Nicaragua: Commercial Code art. 34 para. 1 lett.
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b); Panama: Law no. 22 on agricultural pledge of 1952,
art. 2 para. 2; Paraguay: Decreto-Ley no. 896 on prenda
con registro of 1943, arts. 7-9, 32· and 33 no. 3; Peru: Law
no. 2402 on registration of agricultural pledges of 1916, arts.
6 and 13 para. 1 no. 2; Spain: Ley de hipoteca mobiliaria
of 1954, art. 66 no. 2; Uruguay: Ley no. 5649 sobre prenda
rural of 1918, art. 8.

The attitude of the European countries in the case of a re
servation of ownership seems to be divided. Some would not
grant the preference for the landlord's lien iil cases of reserva
tion of ownership.

Expressly Venezuela: Decreto no. 491 on sales under res
ervation of ownership of 1958, art. 16. See also Germany:
court practice.

In other countries the landlord's lien prevails either absolutely
Egypt: see Devel, Egypte p. 3

or at least if the landlord does not know and is not obliged to
know of the secured creditor's reservation of ownership.

Switzerland: see Devel, Suisse p. 14.
Socialist countries often confer priority upon security inter-

ests securing credits of State-banks.
USSR: Code of Civil Procedure of the RSFSR of 1964, s.
424.
A few statutes expressly confer p~iority upon certain fiscal

claims.
Australia: Western Australia: Bills of Sale Act, 1899
1957, s. 28; England: Bills of Sale Act (1878) Amendment
Act, 1882, s. 14; Companies Act, 1948, ss. 94 and 319;
France: Loi relative au nantissement de I'outillage et du
materiel d'equipement of 1951, art. 9 para. 1 no. 1, but see
para. 2.

This is probably only a rather incomplete catalogue of fiscal
privileges existing in the various countries which claim priority
over security interests.

A similar preference is granted by some countries to claims
of labourers and related "social" claims.

England: Companies Act, 1948, ss. 94 and 319; France:
Loi relative au nantissement d'outillage et du materiel

. d'equipement of 1951, art. 9 para. 1 no. 3, but see para. 2;
Spain: Ley de hipoteca mobiliaria of 1954, art. 10 para. 1;
USSR: Code of Civil Procedure of the RSFSR of 1964, ss.
419 and 424.
Apart from these preferential rights established to secure

certain economic or social interests, there are certain priorities
to be found which are created in favour of specific classes of se
cured creditors.

The most interesting of these is the priority of purchase money
security interests (see supra 2.3.2.2) in the United States. The
Uniform Commercial Code s. 9-312 distinguishes between two
situations: A purchase money security interest in "inventory"

i.e., goods held for sale or lease, raw materials, work in
process, or materials used or consumed in a business, Uni
form Commercial Code s. 9-109 (4)

and in other goods. A purchase money security interest in the
latter "general" goods has priority, provided only that the in
terest is "perfected" (i.e., as a rule, filed) at the time the debtor
receives possession or within 10 days thereafter.

United States: Uniform Commercial Code s. 9-312 (4).
A purchase money security interest in inventory requires: (1)
perfection of the interest at the time the debtor receives posses
sion and (2) prior notification of any other holder of a security
interest in the encumbered goods showing that the purchase
money creditor has acquired or expects to acquire a purchase
money security interest in specified inventory.

Uniform Commercial Code s. 9-312 (3).
The official comment states (no. 3) that the preference for pur
chase money security interests is an American tradition. The
distinction between the two situations is justified by the ob
servation that only inventory financers usually pay by periodic

advances, so that the notification can warn them against further
payments.

The technique of notification is also used in France to obtain
a preference.

France: Loi relative au nantissement de I'outillage et du
materiel. d'equipement of 1951, art. 9 para. 2 and 3 (copy
of secunty agreement to be notified to holder of security in
terest in business enterprise).

Guaiemala requires notification to a prior secured creditor in
order to offer him the chance of grantir.g the credit which the
new creditor has promised to the debtor. If, however, the first
sec~red creditor refuses to grant this credit, his priority as
agamst the second secured creditor is nGt affected.

Guatemala: Civil Code of 1963, art. 908.
Some countries require not only notification, but consent of

the prior secured creditor. But only in one case does such
consent clearly imply that the agreeing secured creditor is sub
ordinated to the rights of the new secured creditor.

Brazil: Decreto-Lei no. 1271 on pledges of industrial ma
chines of 1939, art. 2 § 2 and Decreto-Lei no. 4 191 on
pledges of industrial machines which have been installed in
immovables of third persons of 1942, art. 1.

In other instances the consent of the prior secured creditor is
necessary, but apparently only in order to protect his interests
and without adverse effects on his security interest.

Brazil: Law no. 492 on rural pledges of 1937, art. 9 (rural
pledge of tenant requires owner's consent); Nicaragua: Law
on agrarian and industrial pledge of 1937, arts. 6 lett. f)
and 21 para. 1 (consent of prior secured creditor); Uruguay:
Ley no. 5649 sobre prenda rural of 1918, art. 13.

2.3.5.4 Protection against real estate mortgagees

Conflicts between creditors with a security interest in mov
able goods and the holders of real estate mortgages are of a
special character and therefore deserve separate discussion.
Conflicts between these two groups of secured creditors are apt
to be brought about by movable goods which become affixed
to immovables and thus may pass from one class of gOods to
another (fixtures, "immeubles par destination"). The most fre
quent example is machinery which is more or less permanently
fixed to a building.

A precise delimitation of this group of goods cannot be
offered here. We must accept for the purposes of our inquiry
that most legal systems treat certain goods which in some
specific manner have become affixed to immovables as immov
able property. Precisely under which conditions this occurs, is
determined by the applicable property law.

We shall deal here only with the effects which follow if cer
tain goods have obtained the status of fixtures.

It seems useful to distinguish clearly between two situations.
First, encumbered movable goods become affixed to realty.
What consequences follow for the rights of the holder of the
security interest on the one hand and of (a) real estate
mortgage(s) on the other? Second, under what conditions can
fixtures that are subject to (a) real estate mortgage(s) be en
cumbered with a security interest in movables?

(a) Encumbered movables become fixtures. In most coun
tries a security interest in movables is preserved and retains
priority as against existing real estate mortgages.

Australia as to goods under hire-purchase: state of Queens
land: Hire-purchase Act 1959, s. 32 (1); Victoria: Hire
Purchase Act 1959, s. 27 (1); Belgium: Cour de Cassation
26 May 1972, Pasicrisie 1972.1.889; Canada: (Uniform)
Conditional Sales Act of 1922, revised 1955, amended 1959,
s. 15 (upon registration in the land register); Chile: Law
no. 4702 on instalment sale of movables of 1929, art. 8;
El Salvador: see Commercial Code of 1970, art. 1144, para.
2; France: Loi relative au nantissement de l'outillage et du
materiel d'equipement of 1951, art. 8; Federal Republic of
Germany: see Devel, Allemagne, p. 19; Italy: see Civil
Code art. 819; Law no. 1329 providing for the acquisition
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of new machines of 1965, art. 5; Japan: see Devel, Japon
pp. 5-6; Lebanon: Loi relative a la vente a credit des auto·
v6hicules, machines agricC)1es et industrielles of 1935, art. 6;
Netherlands: see pever, Pays-Bas, pp. 8-9; New Zealand:
Chattels Transfer Act 1924, s. 57 (7) for customary, i.e.
unregistered, hire-purchase agreements; Norway: see Devel,
Norvege, pp. 5-6 (upon registration in the land-register);
Panama: Decreto Ley no. 2 on chattel mortgages of 1955,
arts. 4 and 5; Paraguay: Decreto-Ley no. 896 on prenda con
registro of 1943, art. 6 para. 1 sent. 2; Peru: Law no. 2402
on registration of agricultural pledges of 1916, art. 20 para. 1;
Spain: Ley sobre hipoteca mobiliaria of 1954, art. 75 paras.
1 and 2 (upon registration in the land-register); Sweden: Im
movables Law of 1970, chap. 2 § 4 para. 1 (for machines);
Switzerland: see Mertens p. 205; Venezuela: Ley de hip
otecas mobiliarias of 1973, art. 52 (but see infra the special
rule for industrial machinery).
Only few countries adhere to the opposite view that the

security interest in movables is extinguished by affixing the
movables to realty.

Denmark: Tingslysningslov of 1926, § 38, and see Devel,
Danemark p. 6; England and Commonwealth countries under
the common law: Goode and Ziegel 173-174; Venezuela:
Decreto no. 491 on sales under reservation of ownership of
1958, art. 3.

Finland avoids the problem for chattel mortgages by providing
that these do not comprise fixtures.

Finland: Chattel Mortgage Act of 1923, § 3 para. 1.
The reverse rule is adopted in Venezuela where real estate
mortgages do not comprise industrial machinery subject to one
form of chattel mortgage, unless the contrary is provided.

Venezuela: Ley de hipotecas mobiliarias of 1973, art. 42
para 2.
Special rules have been developed in some other countries.

The United States follow, under present law, the general rule
stated above, at least in general.

United States: Uniform Commercial Code s. 9-313 (2). An
exception only occurs if a real estate mortgagee advances
money after the movables have become fixtures without
knowing of this security interest and before it is perfected,
s. 9-313 (4).

However, this rule has not satisfied real estate creditors and
will be amended in the revision of the Code that is presently
under way. Under the proposed new version of s. 9-313, the
present general rule will be considerably restricted. As against
existing real estate mortgagees, a security interest in movables
will only prevail: first, if it secures purchase money (supra
2.3.2.2) and is filed in the office where real estate mortgages
are filed; or, second, if the movables are easily removable ma
chines or replacements of domestic appliances.

Final Report of Proposals for Changes in art. 9 Uniform
Commercial Code, April 1971, s. 9-313 (4) (a) and (c).
In Austria a special provision has been enacted relating to

the most important species of fixtures, i.e., machinery. The
secured creditor is permitted, with the consent of the land
owner, to enter an annotation of his security interest in the land
register which then prevails against real estate mortgagees.

Austria: Civil Code § 297 a.

However, in practice little use has been made of this possibility
and the provision itself is widely regarded as obnoxious and
in need of repeal.

(b) Can fixtures be encumbered like movables? If mov
ables that have become fixtures are encumbered by a real estate
mortgage, the latter has, in general, preference against any
security interest subsequently created in these fi.xtures. It fol
lows that the creation of such a security interest requires the
consent of the real estate mortgagee(s), if priority is to be
achieved. The one or the other of these two supplementary
rules is recognized in most countries.

Argentina: Ley no. 12 962 on prenda con registro of 1947,

art. 10, sent. 2; Belgium: Cour de Cassation 26 May 1972,
Pasicrisie 1972.1.889; Brazil: Law no. 492 on rural pledges
of 1937, art. 4 para. 1; Colombia: Commercial Code of
1971, art. 1214; Denmark: Tingslysningslov of 1926, § 38;
Ecuador: Commercial Code of 1959, art. 580; Nicaragua:
Law on agrarian and industrial pledge of 1937 (arts. 4 and
6 lett. f); Panama: Decreto Ley no. 2 on chattel mortgages
of 1955, art. 4; Paraguay: Decreto-Ley no. 896 on prenda
con registro of 1943, art. 6 para. 1; Peru: Law no. 2402 on
registration of agricultural pledges of 1916, art. 20 para. 2;
Uruguay: Ley no. 5649 on prenda rural of 1918, art. 5;
Venezuela: Ley de hipotecas mobiliarias of 1973, art. 51,
second paragraph.

The two basic rules for goods that become fixtures and for
those that are fixtures, can be reduced to one general principle:
prior tempore, potior jure. It is the same basic rule that under
lies the solution of most conflicts relating to priority. This
general rule is found in at least two countries.

Egypt: Loi no. 11 sur la vente et le nantissement des fonds
de commerce of 1940, art. 16 para. 2; Lebanon: Decret
Legislatif no. 11 (on the sale and mortgaging of an enter
prise) of 1967, art. 25 para. 2.
However, a few countries dissent and prefer the creditor of a

subsequent security interest. El Salvador regards fixtures, after
they have been charged with a security interest in movables, as
separate from the immovable to which they are affixed; this
would seem to imply priority of the newly created security
interest.

El Salvador: Commercial Code of 1970, art. 1144 para. 2.
France achieves a similar result, but on condition that the sub
sequent security interest be notified to the real estate mortgagee.

France: Loi relative au nantissement de I'outillage et du
materiel d'equipement of 1951, art. 9.

This latter idea has been enlarged in two South American
countries. These also require notification of the real estate
mortgagee who has thereupon the option to grant the credit
offered by the second creditor; if he refuses to make this offer,
the security interest for the new creditor has priority over the
real estate mortgage.

Guatemala: Civil Code of 1963, art. 905; see also Nica
ragua: Law on agrarian and industrial pledge of 1937, art.
42 (limited to certain credits for the promotion of new
agricultural or industrial ventures).

2.3.5.5 Conclusions

Our conclusions on the secured creditor's protection against
third persons must perforce follow the categorization of the
various problems laid down in the preceding sections.

(a) Protection against unsecured creditors may be positive
or negative. We can dispose quickly of the latter. Where secu
rity interests are denied any protection in bankruptcy, their
character as a security interest is in effect negated. In other

.words, some positive protection in the debtor's bankruptcy is a
necessary prerequisite of a security interest.

Security interests are protected both in the case of execution
against, and in the bankruptcy of, the debtor in two forms,
with an intermediate third form in bankruptcy: first, immunity
from seizure of the encumbered goods; this implies, in the case
of bankruptcy, the secured creditor's right to reclaim the goods
from the debtor's estate. Or second, liability to seizure and
forced sale of the encumbered goods, but priority in the pro
ceeds of the sale. Or third, in the case of bankruptcy of a
debtor who had purchased the encumbered goods under a res
ervation of ownership, liability to seizure of the goods, but
against full payment of the balance of the purchase-price by
the debtor's estate. Alternatives (1) and (3) are at the option
of the debtor's trustee in bankruptcy.

Looking at the practical results, alternatives (1) and (3) are
almost equal in their effect, with (3) being slightly more effective
because it provides the secured creditor with the money bar
gained for rather than the encumbered goods. However, aI-
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ternative (3) is limited to purchase money security interests,
where the debtor has agreed to acquire the encumbered goods.
Alternative (2) is liable to provide. the weakest protection, if
the proceeds from the forced sale of the encumbered goods
do not fully cover the secured claim. This is a real risk since
prices on forced sales are usually rather low; however, the
creditor can in part protect himself by fixing a sufficient margin
when demanding security.

The choice between alternatives (1) and (2) should-con
trary to present rules-certainly not depend upon the legal
form in which the security interest is cast. This external factor
cannot be relevant to the issue.

Neither of the two alternatives is fully convincing. The
drawback of alternative (1) is that the secured creditor retains
in executions the full value of the encumbered goods and, in
bankruptcy, even obtains them physically, although the debtor
is either their owner or at least has an expectancy in acquiring
ownership in them. Thus the debtor or his other creditors are
put at a disadvantage. On the other hand, a forced sale of the
encumbered goods in alternative (2) is uneconomical and is
therefore liable to violate the interests of both creditor and
debtor.

The dilemma should be solved by developing an intermediate
solution. The secured creditor ought to choose between al
ternative (2) and an amended form of alternative (1): the
creditor may only claim the encumbered goods against payment
of their fair value which has to be fixed by an objective
valuer. The creditor's payment, of course, may be set off
against the debtor's secured debt, either party being obliged to
payout any remaining surplus. This amended version of al
ternative (1) will often lead to the same result as may follow
from the liquidation of the underlying contractual relationship
between secured creditor and debtor. But it would seem to be
preferable to achieve this result on the level of the security
interest rather than to derive it from the vagaries of the con
tractual relationship between the parties.

(b) Protection against purchasers is attempted at several
levels. The most direct method is to prohibit the debtor from
disposing of the encumbered goods, unless he is a merchant or
the sale provides the means for repaying the secured loan and
is in fact used for this purpose.

However, the secured creditor really requires protection only
on the next level, i.e. against unauthorized dispositions by the
debtor which are not combined with repayment of the loan.
Such an unauthorized disposition is generally held to be ineffec
tive vis-a-vis the secured creditor. The only major exception is
made in favour of a bona fide purchaser, i.e. a purchaser who
did not know of the existing security interest and ought not to
have known of it. The principle and the exception correspond
to the general rules of the various countries relating to the
treatment of bona fide acquisitions. It will not be desirable to
disturb these general rules, unless there are compelling reasons
to depart from them for security interests.

The only feature peculiar to security interests arises from the
widely used systems of registering them. Does registration af
fect the good faith of purchasers? It would seem that no general
reply, affirmative or negative, is appropriate. Probably one
should start from the proposition that registration, in general,
destroys good faith because this is precisely its main function.
However, an exception is to be made where the debtor is ex
plicitly or impliedly empowered to sell, especially if he trades
in the encumbered goods.

In this sense also Goode and Ziegel op. cit., 171.
(c) Protection against (other) secured creditors. Under

standably some countries attempt to avoid conflicts between
several secured creditors by declaring second charges on goods
already encumbered to be void. It would seem that such a prohi
bition of double charging can effectively only be realized under
a system of registration. But even if this condition is fulfilled,
the question must be asked whether this simplistic solution is
economically feasible and desirable. This may be true for
countries with a relatively restricted credit system or, more

specifically, where credit is usually supplied by a single source.
It would seem that neither of these two factors is present in
the more industrialized countries. In the latter, in fact, there is
a sound practice of multiple financing of an enterprise which
calls for securing the credits; but since the items to be charged
are limited, multiple security interests in individual items are
often unavoidable, if not necessary. Therefore a modern secu
rity system cannot prohibit multiple charges, but has to face
them.

Conflicts between several security interests are, as a rule,
solved by the universally recognized principle prior tempore,
potior iure. Priority is determined by the sequence in time
in which the security interests have been created.

However, many countries prefer certain claims by excepting
them from the time-priority-rule. No uniform pattern can be
established for these exceptions which are based upon various
economic or social considerations. Typical examples are the
preferences conferred upon the landlord's claim for rent, fiscal
claims and wage claims, including related "social" claims.
However, whether and if so, which of these privileged claims
has priority to a security interest, differs from country to coun
try. In the absence of universal trends it would hardly be
realistic to submit recommendations as to possible uniform
rules in this particular area.

Matters are different as regards preferences granted to spe
cific classes of secured creditors. The most prominent example
is the priority enjoyed by purchase money security interests in
the United States. This is just one expression of the wide
spread idea that purchase-money-creditors deserve better treat
ment than mere money-creditors. However, it may be doubted
whether any such inborn preference for one class of secured
creditors over another is still justified. It would seem that all
classes of secured creditors should be treated alike. Therefore
the American model does not appear to be recommendable.

Better balanced is the rule which grants priority to a sub
sequent creditor only upon notification of the preceding secured
creditor. This solution also is prejudiced in favor of the second
creditor; but the first creditor is at least given a chance to de
fend his prior rights.

(d) Protection against real estate mortgages. In most coun
tries a security in chattels that are firmly affixed to realty and
therefore become fixtures, will be preserved as against the
competing claims of existing real estate mortgagees. The reverse
rule is also generally recognized: real estate mortgages that have
been created after movable goods have been affixed to the
realty, take priority over security interests subsequently created
in the fixtures.

Both rules can be reduced to the general principle prior
tempore, potior iure.

Similarly Goode and Ziegel op. cif., 174, who demand, how
ever, registration in the land-register as a condition for pro
tection against holders of real estate mortgages created after
the affixing of the encumbered items (p. 175).

2.3.6 Enforcement

The stage at which a security interest must prove its final
value arrives when the debtor, after the secured claim has be
come due, is unable or unwilling to make payment. Then the
creditor must enforce his security interest. The effectiveness of
the latter depends in no small measure on the effectiveness,
speed and low cost of the enforcement procedure. In this area,
which borders on procedure, the various national legal systems
again show a broad spectrum of variations. As regards certain
special rules for enterprise mortgages see supra 2.3.4.3.

(a) Forfeiture clause. Any clause in the security agree
ment in effect providing that after the secured claim has fallen
due, full title to the encumbered goods is to vest in the
secured creditor, is generally prohibited.

Argentina: Ley no. 12962 on prenda con registro of 1947,
art. 36; Belgium: Loi sur la mise en gage du fonds de
commerce of 1919, art. 12, in conjuriction with Commercial
Code, title VI art. 10; Brazil: Law no. 4728 of 1965 as
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amended, art. 66 § 6; Colombia: Commercial Code of
1971, art. 1203.; Costa Rica: Commercial C;ode of 1964,
art. 536; Guatemala: Civil Code of 1963, art. 882 para.
2; Mexico: Civil Code art. 2887; Panama: Ley no. 22
sobre prenda agraria of 1952, art. 21; Paraguay: Decreto
Ley no. 896 on prenda con registro of 1943, art. 31.

One country emphasizes that a forfeiture clause is objectionable
only if contained in the original security agreement. -An agree
ment transferring title to the encumbered goods upon the
creditor, if made after the secured claim has fallen due, is
valid.

Mexico: Civil Code art. 2883; Ley general de titulos y
operaciones de credito of 1932, art. 344.
(b) Private v. public enforcement. The most important dis

tinction between the various general approaches to enforce
ment centres round the question whether enforcement should
be left to the secured creditor or whether public authorities
should be involved in it.

The intervention of public authorities is intended to guard
against the risk that the secured creditor, in enforcing his se
curity interest, will primarily look to his own interests which
coincide only in part with those of the debtor. The creditor is
only interested in recovering from the proceeds an amount
equivalent to his claim and expenses, whereas the debtor is
anxious to realize as much as possible, since he will be en
titled to any surplus over the secured creditor's claim.

On the other hand, the intervention of public, authorities in
the enforcement procedure inevitably involves delays and addi
tional expenses and is thus less welcome to both the secured
creditor and the debtor.

It remains to be seen how the various legal systems strike
a balance between these conflicting principles during the succes
sive phases of enforcement. If a particular legal system provides
for several alternative methods of enforcement, as happens
sometimes, we shall merely mention the most liberal one, i.e.
that in which the creditor's position is the strongest.

(c) Preservation of the encumbered goods. In non-pos
sessory security interests the encumbered goods are in the cus
tody of the non-paying debtor. The first objective of the secured
creditor is, therefore, to obtain possession of the goods or, at
least, to withdraw them from the debtor's possession.

Under the "private enforcement" approach, the secured cred
itor himself is entitled to take possession of the encumbered
goods, without judicial intervention.

Belgium: Loi sur la mise en gage du fonds de commerce
of 1919, art. 11 para. 1; Canada: (Uniform) Conditional
Sales Act of 1922, revised 1955, amended 1959, s. 13 (1);
United States: Uniform Commercial Code s. 9-503.

However, such self-help is only permitted if it can be carried
out "without breach of the peace"; otherwise a judicial action
must be instituted.

Expressly United States, s. 9-503.
This leads to a second group of countries which always re

quire an action to be filed before the goods can be removed,
unless the debtor voluntarily surrenders the encumbered goods.
Thus self-help is excluded.

Costa Rica: Commercial Code of 1964, art. 567; Lebanon:
Loi relative a la vente a credit des autovehicules, machines
agricoles et industrielles of 1935, art. 10; Panama: Decreto
Ley no. 2 on chattel mortgages of 1955, arts. 27 and 29 (pro
vided the debtor has paid less than half of the secured debt);
Ley no. 22 on agricultural pledge of 1952, art. 17; Spain:
Ley sabre hipoteca mobiliaria of 1954, art. 84 rule 3; Vene
zuela: Decreto no. 491 on sales under reservation of own
ership of 1958, art. 22 (judicial discretion); Ley de hipotecas
mobiliarias of 1973, art. 69 rule 2 para. 2.
In a third group of countries the court, on the application of

the secured creditor, orders the debtor to deposit the encum
bered goods with a third person, but not with the creditor
himself.

Brazil: Law no. 492 on rural pledges of 1937, art. 23 para.
1 and § 3; Chile: Law no. 4702 on instalment sale of mov
ables of 1929, art. 20; Ecuador: Commercial Code of
1959, art. 596 paras. 2 and 3; Uruguay: Ley no. 12 367 of
1957, art. 26 para. 2.
To a similar effect probably Argentina: Ley no. 12 962 on
prenda con registro of 1947, art. 29, and Nicaragua: Law
on agrarian and industrial pledge of 1937, art. 28 para. 2.
(d) Judicial intervention before disposition of the encumbered

goods. Under the "public approach" to enforcement, usually
some judicial intervention takes place before the encumbered
goods can be disposed of for the creditor's benefit. However,
the forms of such intervention vary considerably.

The classical, although most cumbersome form is the bringing
of an action against the debtor by the secured creditor in order
to obtain a judgement entitling him to enforcement. It must be
assumed that this rule prevails wherever no special forms of
judicial intervention have been devised.

One variation consists in modifying normal judicial proce
dure with a view to speeding up final determination of the liti
gation. This object is achieved, first, by limiting the objections
which the debtor may raise.

Argentina: Ley no. 12962 on prenda con registro of 1947,
art. 30; Brazil: Decreto-Lei no. 911 of 1969, art. 3 § 2;
Chile: Law no. 5687 on the contract of "prenda industrial"
of 1935, art. 44; Costa Rica: Commercial Code of 1964,
art. 565 (payment is the only objection admitted); Panama:
Ley no. 22 on agricultural pledge of 1952, art. 19; Paraguay:
Decreto-Ley no. 896 on prenda con registro of 1943, art.
25 (only payment).
In addition, 'a few countries limit the time within which ob-

jections may be raised, to three days!
Brazil: Decreto-Lei no. 911 of 1969, art. 3 § 1; Mexico:
Ley general de titulos y operaciones de credito of 1932, art.
341 para. 2.
In another group of countries, the creditor must apply to the

court for a decree authorizing the sale of the encumbered goods.
This amounts in effect to a summary non-contentious proce
dure instead of a litigated action.

Ecuador: Commercial Code of 1959, art. 596; Finland:
Chattel Mortgage Act of 1923, § 14; France: Loi relative
ala vente et au nantissement des fonds de commerce of 1909,
art. 16; Israel: Pledges Law, 1967, s. 17 (except in the case
of banks); Mexico: Civil Code art. 2881; Ley general de
titulos y operaciones de crectito of 1932, art. 341; Spain:
Ley sobre hipoteca mobiliaria of 1954, art. 84 rule 2; Vene
zuela: Ley de hipotecas mobiliarias of 1973, art. 70 rule 2.
In two countries, the judicial order of public sale is preceded

by an order for payment emanating from the court and directed
to the debtor.

Nicaragua: Law on agrarian and industrial pledge of 1937,
art. 28 para. 2; Peru: Ley no. 6565 on instalment sales of
1929, art. 6.

Still more liberal are those countries which do not require the
creditor to obtain any judicial permission for his disposition of
the goods. He derives his power from the law in general.

This is the position, e.g., in the United States and in Germany.
(e) Sale. Disposition of the encumbered goods must be

made in most countries by way of public sale.
Argentina: Ley no. 12 962 on prenda con registro of 1947,
art. 31; Ecuador: Commercial Code of 1959, art. 596 para.
1; Finland: Chattel Mortgage Act of 1923, § 14; France:
Loi relative a la vente et au nantissement des fonds de com
merce of 1909, art. 17; Loi relative au nantissement de l'outil
lage et du materiel d'equipement of 1951, art. 14 para. 1;
Mexico: Civil Code art. 2881; Nicaragua: Law on agra
rian and industrial pledge of 1937, art. 28 para. 2 lett. b);
Panama: Decreto-Ley no. 2 on chattel mortgages of 1955,
art. 34 (provided the debtor has paid more than half of the
debt secured); Ley no. 22 on agricultural pledge of 1952, art.



198 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

19; Peru: Law no. 6565 on instalment sales of 1929, art. 6;
Philippines: Chattel Mortgage Act of 1906, s. 14 (1); Spain:
Ley de hipoteca mobiliaria of 195.4, art. 84 rule 4; Uruguay:
Ley no. 12 367 of 1957, art. 26 para. 2; Venezuela: Ley
de hipotecas mobiliarias of 1973, art. 70 rule 4.
Certain countries permit disposition by private sale.
Australia: states of New South Wales: Bills of Sale Act,
1898-1938, s. 4 C (1); and Queensland: Bills of Sale and
other Instruments Act of 1955, s. 45 and Fifth Schedule no.
(4); Brazil: Law no. 4728 of 1965, as amended, art. 66
§ 4, and Decreto-Lei no. 911 of 1969, art. 2; Czechoslovakia:
International Trade Code of 1964, s. 174 (express agreement
necessary unless the encumbered goods are in the possession
of the creditor); Federal Republic of Germany: See Devel,
Allemagne p. 25; Mexico: Civil Code art. 2884 (express
agreement necessary); Ley general de tltulos y operaciones
de credito of 1932, art. 341 para. 3 (commercial pledge);
United States: Uniform Commercial Code s. 9-504 (3).
In cases of reservation of ownership the seller's rescission of

the contract of sale will entitle him to reclaim the goods and
keep or dispose of them in any manner whatsoever. One coun
try, however, requires sale of the repossessed goods by the seller
himself. The sale may be private if the seller does not insist
on reimbursement by the debtor of any shortfall between the
amount secured and the proceeds of sale; if the seller wishes to
preserve this claim, he must proceed by way of public sale.

Canada: (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 13 (2) and (3).
Apparently everywhere the debtor must be given prior notifi

cation of the sale of the encumbered goods. He is usually
granted some time before disposition of the goods in order to
give him a last opportunity to redeem the goods for himself by
making payment to the creditor. The "grace period" varies be
tween five days in Chile and Spain to 20 days in Canada and
Panama.

A few countries also provide for notification of later-ranking
secured creditors. In effect, such a rule appears to be limited
to countries with a registration system, although, on the other
hand, only very few of these have established this requirement.

Many countries prescribe notification in the case of disposal
of a mortgaged enterprise:
France: Loi relative a la vente et au nantissement des fonds
de commerce of 1909, art. 17 para. 1; see also, following
this model, Egypt: Loi no. 11 sur la vente et le nantisse
ment des fonds de commerce of 1940, art. 14 para. 3; Leb
anon: Decret legislatif no. 11 (on sale and mortgaging of an
enterprise) of 1967, arts. 30 para. 2 and 32; Tunisia: Com
mercial Code of 1959, art. 245 para. 1.

Very few countries prescribe this notification in other cases:
France: Loi relative au nantissement de l'outillage et du
materiel d'equipement of 1951, art. 10; Spain: Ley sobre
hipoteca mobiliaria of 1954, art. 84 rule 2 para. 3; United
States: Uniform Commercial Code s. 9-504 (3).

The purpose of notifying subordinated secured creditors is to
give them an opportunity to preserve the encumbered goods in
the hands of the debtor. They may, by paying off the first
ranking secured creditor, save the encumbered goods as security
for their own outstanding claims.

(f) Conclusions. The value of any security interest is put
to a final test when its enforcement becomes necessary. Justice,
efficiency, speed and low cost are the criteria for an effective
enforcement procedure.

(1) A forfeiture clause in the security agreement is generally
prohibited and void. But the prohibition does not cover an
agreement between debtor and creditor concluded after the
former has fallen in default and by which he transfers title to
the encumbered goods upon the creditor.

(2) Reclamation of the encumbered goods from the debtor
is in some countries left to the creditor's self·help, provided
this is peaceful. Most countries require a judicial action by the

creditor, while others provide for a judicial decree ordering the
debtor to deposit the encumbered goods with a third person.

It would seem that these three basic solutions do not exclude
each other. Peaceful self·help, i.e. removal without objection
by the debtor, is the most efficient, swift and cheap method of
preserving the encumbered goods. Abuses by the creditor should
be sanctioned by providing damages and possibly a fine for
unjustified removal. Judicial intervention becomes necessary
where the debtor resists removal by the creditor. A special
speedy proceeding for· sequestration of the encumbered goods
is important if continued use of dispositions by the debtor is
likely.

(3) Steps preceding disposition of the goods. Wherever
no special forms of judicial intervention have been devised, the
creditor will usually have to bring an action against the debtor;
the resulting judgement entitles the creditor to enforcement.
Some countries facilitate this procedure by limiting the debtor's
grounds of objection and/or the time for bringing them. Even
speedier is a summary non-contentious proceeding resulting in
a decree which authorizes the creditor to sell the encumbered
goods. The simplest method is to dispense with any judicial in
tervention, the creditor's permission to dispose of the encum
bered goods being contained in the law itself.

Upon a comparative evaluation of the various approaches,
the last-mentioned liberal solution seems to be optimal. It is
speedy and saves costs. The debtor's interest in obtaining a fair
determination of the parties' mutual rights can be sufficiently
protected by obliging the creditor to pay damages for an un
justified disposition of the encumbered goods.

(4) Disposition of the goods. Disposition is dominated
again by the dichotomy between public and private, here of the
sale. The only criterion ought to be the practical one, which
of the two methods achieves the better results. Perhaps the
answer must vary from country to country. It is a fact that in
some countries public sales are attended by only few people
and that consequently prices are notoriously low. Here public
sales are not practicable. The necessary initiative of the credi
tor to achieve" a good price on a private sale must be sanc
tioned by an obligation to pay damages for any unreasonable
disposition.

Disposition by the creditor will be the rule, but should not
be obligatory. If the creditor wants to retain the encumbered
goods, but cannot agree with the debtor upon a price, the latter
should be fixed by a court-appointed expert.

The creditor must notify both the debtor and, if he knows
of them, subordinate secured creditors of the proposed sale.

The above rules should be extended to cover also reserva
tions of ownership. Their security purpose prevails over their
legal form of ownership. The "reserved owner" is as much
a secured creditor as any other. Moreover, the liberal and
flexible rules proposed here accommodate sufficiently the in
terests of the "reserved owner".
2.4 Statutory non-possessory security interests in favour of

the seller
2.4.1 Purpose

The chief purpose of the seller's statutory interests is ob
viously to secure payment from the buyer of the purchase
price. The interest will only come into operation if a seller is
not paid before or contemporaneously with delivery of the
goods sold. Since it is a statutory right, no contractual agree
ment or other formality is, as a rule, required for the creation
of the statutory interests.

Wherever the legislator has created a protection of this na
ture in favour of sellers, the assumption obviously is that the
voluntary extension of trade credit by sellers is a frequent and
desirable phenomenon and that the credit-extending seller de
serves special protection. This protection is particularly impor
tant in those countries which are, or at least were, reluctant to
make contractual security interests available to sellers, such as
France and many other Latin countries. The existence of a
seller's statutory protection appears to be less called for in
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countries where sellers can easily create contractual security
interests, especially by reservation of ownership.

Quite different considerations must underlie the protection
of a second class of sellers, namely those who have contracted
the sale on a cash basis, but have nevertheless not been paid.
Again this type of seller is often regarded as deserving pro
tection - sometimes even more so than the credit-seller. This
is obviously based upon the assumption that the legislator must
take steps to protect the unpaid seller against the risk of the
buyer's insolvency. .

2.4.2 Two situations of seller's protection

Even a cursory survey of the various rules on the seller's
protection reveals that most of the provisions clearly envisage
two different situations. One set of rules seeks to protect the
unpaid seller during transit of the goods from the seller to the
buyer. The other seeks to protect the unpaid seller subsequent
to delivery of the goods to the buyer.

These two differing sets of rules correspond to two successive
stages in the performance of the seller's duty to deliver the
goods sold. The factual situation during transit, before the goods
have reached the buyer, differs considerably, as is obvious,
from that after receipt of the goods by the buyer.

2.4.3 Stoppage in transitu

Very many countries entitle the seller to prevent delivery of
the goods while these are in the course of transit to the buyer.
This right is derived variously: from a right of stoppage in
transitu properly so-called, from the seller's ownership in the
goods sold or from some other source. All these rules, however
designated, are analysed here under the functional criterion of
how effectively they enable the unpaid seller to regain possession
of the dispatched goods.

2.4.3.1 Conditions

The two main factors upon which the seller's right of stop
page in transitu depends, are the location of the goods sold and
the buyer's financial position.

(a) Stoppage of the goods in transit presupposes that the
goods have been dispatched by the seller, but have not yet
reached the buyer (or his agent). This is required almost
everywhere.

Argentina: Leyde concursos no. 19 551 of 1972, art. 143
no. 1; Austria: Konkursordnung of 1914, § 45; Chile: Ley
de quiebras of 1931, art. 92; England: Sale of Goods Act,
1893, s. 45; France: Loi no. 67-563 of 1967, art. 62 para.
1; Federal Republic of Germany: Konkursordnung of 1877,
§ 44 para. 1; Hungary: Civil Code of 1959, para. 281;
Italy: Decreto suI fallimento of 1942, art. 75; Portugal:
Code of Civil Procedure of 1961, art. 1237 para. 5; Scan
dinavia: (Uniform) Sales Law of 1905/1907, § 39; Spain:
Commercial Code art. 909 para. 1 no. 9; Switzerland: Schuld
betreibungs- und Konkursgesetz of 1889, art. 203 para. 1;
United States: Uniform Commercial Code, s. 2-705 (2) (a).
For international commercial transactions it is important to

know whether delivery to the buyer of a negotiable document
of title, especially a bill of lading, affects the seller's position.
In general it does not have an adverse effect.

Czechoslovakia: Law on International Trade of 1963, §
364 para. 1; England: Sale of Goods Act, 1893, s. 47 (2);
German Democratic Republic: Gesetz iiber internationale
Wirtschaftsvertrage, art, 231 (1); Scandinavia: (Uniform)
Maritime Law of 1891/1893, art. 166 para. 1; Spain: Com
mercial Code art. 909 para. 1 no. 9.

This rule has also been adopted by the (Hague) Uniform Sales
Law of 1964, art. 73 para. 2.

In the Federal Republic of Germany and the United States
the position is somewhat different. In the former country, the
courts require presentation by the seller of all the copies of the
negotiable document of title. In the United States negotiation to
the buyer of a negotiable document of title to the goods ter
minates the seller's right of stoppage as against the buyer.

United States: Uniform Commercial Code, s. 2-705 (2) (d).
Correspondingly, a carrier or other bailee of the goods need
not obey the seller's stop order until surrender of the document.

S. 2-705 (3) (c).

The effect of negotiation of documents to a third person is con
sidered later (infra 2.4.3.3 sub (b».

(b)" The buyer's financial position on which may depend
the unpaid seller's right of stoppage is defined in different ways.

The narrowest criterion, and one employed mainly by con
tinental European and Latin American countries, is the buyer's
bankruptcy. •

Argentina: Ley de concursos no. 19 551 of 1972, art. 143;
Austria: Konkursordnung of 1914, § 45; Chile: Ley de
quiebras no. 1 297 of 1931, art. 90 para. 1; France: Loi
no. 67-563 of 1967, art. 62 para. 1; Federal Republic of
Germany: Konkursordnung of 1877, § 44 para. 1; Italy:
Decreto sui fallimento of 1942, art. 75; Netherlands: Com
mercial Code art. 232 para. 1; Portugal: Code of Civil
Procedure of 1961, art. 1237 para. 5; Spain: Commercial
Code art. 909 para. 1 no. 9; Switzerland: Schuldbetrei-

.bungs- und Konkursgesetz of 1889, art. 203 para. 1.
In England, the Scandinavian countries and the United States
insolvency of the buyer suffices.

England: Sale of Goods Act, 1893, ss. 44, 62 (3); Scan
dinavia: (Uniform) Sales Law of 1905/1907 § 39; United
States: Uniform Commercial Code ss. 2-705 (1), 1-201 (23)
(however, mere delay in payment is held sufficient where a
carload, truckload, planeload or larger shipment of express
or freight has been promised, s. 2-707 (1».

Even more liberal are the (Hague) Uniform Sales Law of 1964
and Czechoslovakia. Here it suffices if the economic situation
of the buyer appears to have deteriorated to a point where there
is good reason to fear non-payment of the purchase-price.

See (Hague) Uniform Sales Law of 1964, art. 73 para. 2;
Czechoslovakia: Law on International Trade of 1963, §§
364 para. 1, 363 para. 1. .
Dutch law has a very exceptional provision under which the

seller is deprived of the right of stoppage even where the buyer
has become bankrupt if the seller has drawn a bill of exchange
for the purchase-price on the buyer who has accepted the same
for payment. Apparently the bill here is regarded as sufficient
security.

Netherlands: Commercial Code art. 236.

2.4.3.2 Consequence

The right of stoppage entitles the seller to prevent delivery
and to reclaim possession of the goods.

Argentina: Ley de concursos no. 19 551 of 1972, art. 143;
Austria: Konkursordnung of 1914, § 45; Chile: Ley de
quiebras of 1931, art. 90 para. 1; England: Sale of Goods
Act, 1893, s. 46; France: Loi no. 67-563 of 1967, art. 62
para. 1; Federal Republic of Germany: Konkursordnung
of 1877, § 44; Italy: Decreto suI fallimento of 1942, art.
75; Portugal: Code of Civil Procedure of 1961, art. 1237
para. 5; Spain: Commercial Code art. 909 para. 1 no. 9;
Switzerland: Schuldbetreibungs- und Konkursgesetz of 1889,
art. 203 para. 1; United States: Uniform Commercial Code
s.2-705 (3) (b).

The seller is entitled to retain the goods until he has received
payment.

Expressly Chile: Ley de quiebras of 1931, art. 90 para. 2;
England: Sale of Goods Act, 1893, s. 44.
Some countries which permit the right of stoppage only in

the event of the buyer's bankruptcy, allow the trustee in bank
ruptcy to object to the seller's repossession, provided the
purchase-price of the goods is being (fully) paid to the latter.

Argentina: Ley de concursos no. 19 551 of 1972, art. 144
no. 2; Chile: Ley de quiebras of 1931, art. 96; Federal.
Republic of Germany: Konkursordnung of 1877, §§ 44
par. 2, 17; Italy: Decreto suI fallimento of 1942, art. 75;
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Netherlands: Commercial Code art. 239; Spain: Com
mercial Code art. 909 para. 2; Switzerland: Schuldbetrei
bungs- und Konkursgesetz of 1889. art. 203 para. 1.

The seller's interests are not thereby adversely affected since
under normal circumstanCes he is more anxious to receive the
purchase-price than the goods.

2.4.3.3 Effect vis-cl-vis third persons

(a) The unpaid seller's right of stoppage avails as against
the buyer's creditors. This rule is obvious in countries which do
not allow stoppage until the buyer's bankruptcy.

See supra 2.4.3.1 sub (b).
But also a few other countries mllke it reasonably clear that
the buyer's bankruptcy does not affect the seller's right of
stoppage.

England: Sale of Goods Act, 1893, s. 62 (3); Scandinavia:
(Uniform) Sales Law of 1905/07, § 39.
(b) The position of a purchaser from the original buyer is

not entirely easy to describe.
Some countries clearly make the seller's right. of stoppage

subject to prior rights which third persons may have acquired
in the goods during their transit.

Argentina: Ley de concursos no. 19 551 of 1972, art. 143
no. 3; Federal Republic of Germany: judicial practice; Italy:
Decreto sui fallimento of 1942, art. 75.
Other legal systems seem to start with the proposition that

sales by buyers during transit do not, as a rule, affect the unpaid
seller's right of stoppage.

Expressly only England: Sale of Goods Act, 1893, s. 47 (1);
Poland: Commercial Code of 1934, art. 521.

This principle, however, is then cut down by a major excep
tion in favour of purchasers in good faith. If the seller has
issued and transferred a negotiable document of title to the
buyer who, on the faith of it, resells to a bona fide purchaser,
the seller's right of stoppage is lost.

Chile: Ley de quiebras of 1931, art. 91 para. 1; Czecho
slovakia: Law on International Trade of 1963, § 364 para.
2; England: Sale of Goods Act, 1893, s. 47 para. 2; France:
Loi no. 67-563 of 1967, art. 62 para. 2; Netherlands: Com
mercial Code art. 238 para. 1; Scandinavia: (Uniform)
Maritime Law of 1891/93, art. 166 para. 2; Switzerland:
Schuldbetreibungs- und Konkursgesetz of 1889, art. 203 para.
2; (Hague) Uniform Sales Law of 1964, art. 73 para. 3. In
effect also United States where even delivery of the nego
tiable document to the buyer excludes the seller's right, see
supra s. 2.4.3.1 sub (a).
The seller may effectively exclude the buyer's right of dis

position until payment by a note to that effect on the docu
ments of title.

See (Hague) Uniform Sales Law of 1964, art. 73 para. 3;
Scandinavia: (Uniform) Maritime Law of 1891/1893, art.
166 para. 2.

However, in practice such a note seems to be very rare.
Where the seller's right of stoppage is lost, some countries

provide a subsidiary recourse. If the subpurchaser has not yet
paid the purchase-price to the original buyer, the unpaid seller
may himself claim payment from the subpurchaser.

Argentina: Ley de concursos no. 19 551 of 1972, art. 145;
Chile: Ley de quiebras of 1931, art. 91 para. 2; Nether
lands: Commercial Code art. 238 para. 2.

2.4.3.4. Practical importance

It would appear .that for some time now the seller's right of
stoppage in transitu has lost much of its earlier practical im
portance. This is primarily due to the modern commercial prac
tice of sales against documents. The seller does not now part
with the documents of title to goods until he has either received
payment or an acceptable letter of credit has been opened for
him. The documentary sale thus effectively reduces the problem
of the unpaid seller. However, it is not eliminated altogether.

According to the trade usages in some countries, the buyer may
ask for provisional handing-over of the documents on trust. If
the buyer retains the documents, but fails to pay, the unpaid
seller may have to fall back on the right of stoppage.

The right of stoppage has also preserved its importance in
sales otherwise than under documents.

2.4.3.5 Conclusions

The conditions and effects of the seller's right of stoppage
in transitu are by and large very similar.

(a) Conditions. Two conditions are usually required, one
relating to the location of the goods, the other to the financial
status of the buyer. There is unanimity that the goods must have
been dispatched by the seller, but must not yet have reached
the buyer or his agent. Delivery of a negotiable document of
title, especially a bill of lading, does not affect the seller's right
of stoppage in most countries. This is also the better rule since
it is not intelligible why delivery of such a document should
adversely affect the seller.

Three different criteria are used to define that financial posi
tion of the buyer which creates the seller's right of stoppage,
namely the buyer's bankruptcy, his insolvency or a serious de
terioration of his economic position. It would seem that the
middle solution is the best because it turns on a highly relevant
fact situation which is, in general, easy to determine.

(b) Effects. Everywhere the right of stoppage entitles the
seller to prevent delivery of the goods to the buyer and to
reclaim their possession.

If the buyer is in bankruptcy, the trustee in bankruptcy should
be allowed to object to the seller's repossession, provided the
outstanding purchase price for the goods is fully paid to the
seller.

Clearly, the seller's right of stoppage should be effective as
against the other creditors of the buyer.

As regards purchasers from the buyer, it would seem that
these should be protected against the seller's right of stoppage
if they have acquired the goods sold from the buyer without
knowledge that the seller had not yet been paid. This should
be so in particular, but not only, if the seller has delivered a
negotiable document of title to the buyer and the purchaser has
acquired on the faith thereof.

2.4.4 Seller's protection after delivery of goods

The degree of protection, if any, of the unpaid seller after
the buyer has obtained delivery of the goods sold, differs con
siderably in the various legal systems.

The legal bases of any protection granted also vary consider
ably. They range between the seller's ownership (which under
the so-called cash-sale-doctrine does not pass before payment
of the purchase-price); a right to reclaim the goods; and a mere
privilege.

As in other parts of this study, all these various rules, how
ever designated, are analysed here from a functional point of
.view, i.e. we analyse the practical results which ensue from
their application.

2.4.4.1 Lack of protection

In several legal systems there is no statutory protection avail
able to the unpaid seller after delivery to the buyer of the goods
sold:

Especially England, but essentially also Austria, Federal Re
public of Germany, Scandinavia and Switzerland.
It is probably no accident that most of these countries at the

same time liberally permit the seller to. create contractual se
curity interests, like reservation of ownership or hire purchase,
without imposing burdensome formal requirements such as the
drawing up of formal documents or registration.

Only Switzerland requires registration of a contractual reser
vation of ownership.
Thus the credit-extending seller is in a position to provide

easily for his own protection.
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The unpaid cash seller, on the other hand, who will not go
to the trouble of creating a security ipterest, is left without any
assistance.

2.4.4.2 Conditions of protection

Where the seller is protected, this protection depends upon
several factors which are differently handled and variously com
bined in each legal system. Of these factors the most promi
nent are the location of the goods sold, the buyer's financial
position, and the terms of the sale.

(a) Location of goods. The special regime of seller's pro
tection after delivery of the goods presupposes that the buyer
(or his agent) has obtained possession of the goods.

Brazil: Decreto-Lei no. 7 661' on bankruptcy of 1945, art.
76 § 2; France: Civil Code art. 2102 no. 4; Italy: Civil
Code art. 1519 para. 1; Mexico: Nueva ley de quiebras of
1942, art. 159 no. nl (impliedly); Netherlands: Civil Code
art. 1190; Commercial Code art. 232 (in case of bankruptcy);
Portugal: Code of Civil Procedure of 1961, art. 1237 para.
5; Scandinavia: (Uniform) Sales Law 1905107, § 41 para. 1;
Spain: Commercial Code art. 909 no. 8: United States:
Uniform Commercial Code s. 2-702 (2).

In some cases, special time-limits govern the buyer's obtaining
of possession. Thus in certain Central and North European
States this must be after the buyer has been declared a bankrupt.

See the Austrian, German and Swiss provisions cited supra,
2.4.3.1 sub (a); Scandinavia: (Uniform) Sales Law of 19051
07, § 41.

The seller's protection here is obviously treated as a prolonga
tion of his right of stoppage in transitu.

Brazil, on ,the other hand, requires that the buyer must have
received the goods within the fortnight immediately preceding
the presentation of the application for bankruptcy of the buyer.

Brazil: Decreto-Lei no. 7 661 on bankruptcy of 1945, art.
76 § 2.

The underlying idea is probably to protect only credit-sellers
who have delivered during the critical IS-day period imme
diately preceding bankruptcy who are likely to have been de
ceived about the buyer's solvency.

Possession by the buyer need not necessarily persist at the
time the seller invokes his protection. How a subsequent dis
position of goods to a third person affects the seller's protection
is examined separately (infra 2.4.4.4).

(b) The buyer's financial position on which may depend
the seller's protection is defined in different ways.

Many Latin countries, but also some in Central Europe, use
the narrowest and at the same time most specific criterion, i.e.
the buyer's bankruptcy.

See the provisions of Brazil, Mexico, Portugal, Scandinavia
and Spain, cited .supra (a); see also Mexico: Civil Code of
1932, art. 2993 no. VIII; see also the Austrian, Dutch, Ger
man and Swiss provisions, referred to ibidem.

In the United States, insolvency of the buyer suffices.
United States: Uniform Commercial Code ss. 2-702 (2),
1-201 (23).
Even more liberal are France, Italy and the Netherlands.

These countries require no more than non-payment of the
purchase-price.

See the French, Italian and Dutch provisions cited supra (a).
This, of course, is but a general prerequisite of the seller's
protection.

(c) Many laws differentiate between cash and credit sales.
As a rule, the protection afforded to a selJer who has sold on
credit is less than that afforded to a cash seller. Many Latin
countries entitle the cash seller to reclaim possession of the
goods from the buyer,

Prance: Civil Code art. 2102 No. 4 para. 2: Italy: Civil
Code art. 1519 para. 1; Mexico: Nueva ley de quiebras of
1942, art. 159 no. nl; Netherlands: Civil Code art. 1191

para. 1: Spain: Commercial Code art. 909 para. 1 no. 8,
while a credit seller either has no remedy

As in Italy and Spain
or enjoys a mere privilege.

France: Civil Code art. 2102 no. 4 para. 1; Mexico: Civil
Code art. 2993 no. VIII; Netherlands: Civil Code art. 1190.
However, another group of countries has opted exactly for

the opposite position. Here the credit-seller only is accorded
protection.

Brazil: Decreto-Lei no. 7 661 on bankruptcy of 1945, art.
76 § 2; Portugal: Code of Civil Procedure of 1961, art.
1237 para. 5; United States: Uniform Commercial Code s.
2-702 (2).

Again, in the Central and North European countries no dis
tinction is made between cash and credit sales.

Austria, Federal Republic of Germany, Netherlands and
Scandinavia.

2.4.4.3 Forms of protection

The two main remedies are the seller's right to reclaim pos
session of the goods sold and a privilege entitling him to satis
faction of the purchase-price from the proceeds of the goods.

As was pointed out earlier (supra 2.4.4.2 sub (c}), a right to
reclaim possession of the goods is in some countries available
only in the case of cash sales, in others in the case of credit
sales, and occasionally in both cases.

The seller's statutory privilege is less efficient than the right
to reclaim and it exists only side by side with (and never with
out) a right to reclaim, but only in a minority of countries.

France: Civil Code art. 2102 no. 4 para. 1; Mexico: Civil
Code art. 2993 no. VIII; Netherlands: Civil Code art. 1190.
As in the case of stoppage in transitu, the buyer's trustee in

bankruptcy may in some countries oppose the seller's claim for
repossession, provided he pays the purchase-price of the goods
in full to the seller.

Federal Republic of Germany: Konkursordnung of 1877,
§ 44 paras. 2, 17; Mexico: Nueva Iey de quiebras of 1942,
art. 162; Scandinavia: (Uniform) Sales Law of 1905/07 §
41 para. 1; Spain: Commercial Code art. 909 para. 2:
Switzerland: Schuldbetreibungs- und Konkursgesetz of 1889,
art. 203 para. 1.
Some legal systems establish a time-limit for the seller to

invoke his protection.
The time-limit is in some countries relatively short if the

seller has the right to reclaim the goods. The period runs from
the date of delivery to the buyer and is 8 days in France, 10
days in the United States, 15 days in Italy and 30 days in the
Netherlands.

France: Civil Code art. 2102 no. 4 para. 2; United States:
Uniform Commercial Code s. 2-702 (2) (however, there is
no limit if a written misrepresentation of the buyer's sol
vency has been made to the seller within three months prior
to delivery); Italy: Civil Code art. 1519 para. 1; Nether
lands: Civil Code art. 1191 para. 1; Commercial Code art.
232 para. 2 (in the case of bankruptcy).

In most of the Latin countries no time-limit has been prescribed.
Thus in Brazil, Mexico, Portugal and Spain.

Only one country seems to impose a time-limit in the case of
a seller's privilege; it is liberally fixed at 60 days after the pur
chase-price becomes due.

Mexico: Civil Code art. 2993 no. VIII.

2.4.4.4 Effect vis-cl-vis third persons

While the unpaid seller's protection is effective in many
countries as against the buyer's creditors, its position as against
purchasers from the buyer is more controversial.

(a) })rotection as against the buyer's bankruptcy creditors
is obvious in countries which do not gtant protection until (or
as well as in) the buyer's bankruptcy.
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See supra 2.4.4.2 sub (b). See in addition, specifically as re
gards the seller's privilege, Netherlands: See' Devel, Pays
Has p. 10; Spain: Commercial Co!le art. 913 no. 3 and Civil
Code art. 1922 no. 1.
Some Romanic countries, on the contrary, follow the French

lead and deny protection to the seller in the buyer's bankruptcy.
Expressly Belgium: Commercial Code art. 546 para. 1; see
also France: Loi no. 67-563 of 1967, art. 60. Also Italy.
It must be noted, however, that in Belgium and France only
merchants can be declared bankrupt.
However, two of these countries enable the sellers of speci

fied goods to achieve protection in the buyer's bankruptcy, but
only where he takes the trouble to provide the required pub
lication of his statutory privilege'. Belgium permits such in
creased protection for sales of machinery and equipment used
in industrial, commercial or artisanal enterprises. The deposit
of a bill or any other contract document at the court of the
buyer's residence is necessary. The protection inures for five
years.

Belgium: Commercial Code art. 546 para. 2-4, as amended
in 1957.
In Italy only machinery with a sales price in excess of

30,000 Lire (today about $US 51) qualifies for special protec
tion, provided the sales documents are filed with the court at
the location of the goods. This protection inures for three years.

Italy: Civil Code art. 2762.
It may be extended to six years if machinery with a purchase
price exceeding 50,000 Lire (about $US 850) is marked with a
sign indicating the seller's name, some characteristics of the
machine and the name of the court where registration has
taken place.

Italy: Law no. 1329 providing for the acquisition of new
machines of 1965, art. 6 para. 1.
In the United States it is doubtful whether the seller enjoys

protection in the buyer's bankruptcy. The text of the original
official version of the Uniform Commercial Code s. 2-702 (3)
had apparently the (possibly unintended) effect of effacing the
seller's protection. About 10 states have therefore amended the
text to rectify the position; in 1966 also the official text was
changed accordingly.

(b) Protection against the buyer's attachment creditors is, of
course, only relevant in the few countries which grant the seller
protection prior to bankruptcy (supra 2.4.4.2 sub (b». Accord
ing to French practice the seller cannot, by virtue of his privi
lege, prevent attachment of the goods sold, but he is entitled to
be paid from their proceeds in advance of the unsecured at
taching creditors.

France: see Devel, France p. 9.
Italy has expressly provided that the seller's right to reclaim

possession of the goods sold is subject to the rights of the buy
er's attaching creditors unless it is 'proved that the latter knew,
at the time of attachment, that the purchase-price of the goods
was in arrears.

Italy: Civil Code art. 1519 para. 3.
(c) A similar rule prevails with respect to the buyer's land

lord. A few Romanic countries expressly give preference to
the landlord's claim for rent, unless it is proved that the land
lord knew the buyer had not yet acquired title to the goods in
question (or that the purchase-price had not yet been paid).

France: Civil Code art. 2102 no. 4 para. 3; Italy: Civil
Code art. 1519 para. 2; Netherlands: Civil Code art. 1192.
(d) More practical and more difficult is the sener's position

as against real estate mortgages of the buyer, if the goods
sold have become fixtures. At least three different solutions
can be found.

In France and the Netherlands the seller's privilege remains
unaffected. Yet it appears that an existing mortgage has priority
unless the mortgagee, at the time the goods were affixed, knew
of the existence of the seller's privilege.

France: see Devel, France p. 9; Netherlands: see Devel,
Pays-Bas p. 12.
In Mexico, on the other hand, the seller's privilege is ex
tinguished.
Mexico: Civil Code art. 2993 no. VIII.
Belgium and Italy begin with the same premise.
Expressly Belgium: Loi hypotMcaire of 1851, art. 20 no.
5 para. 2.

However, they provide for the avoidance of this effect where
the sales contract has been publicized. The publicity which is
required is the same as that needed to make the sener's
privilege effective in the buyer's bankruptcy (see supra (a».

Belgium: Loi hypotMcaire of 1851, art. 20 no. 5 paras.
2-5, as inserted 1957; Italy: Civil Code art. 2462 para. 1;
Law no. 1329 providing for the acquisition of new machines
of 1965, art. 5.
(e) The effect of the seller's privilege as against a purchaser

varies.
According to French practice the privilege ceases upon a

disposition by the buyer of the goods sold, even if the pur
chaser knew of the existing privilege.

France: see Devel, France p. 8.
In the Netherlands and the United States only a bona-fide
purchaser extinguishes the seller's protection.

Netherlands: Civil Code art. 1192a para. 1; United States:
Uniform Commercial Code s. 2-702 (3).
In Italy even a good-faith acquisition will not avail in the

case of machines with a purchase-price of more than 500,000
Lire (about $US 850) if these are marked in a special way
(supra (a».

Italy: Law No. 1329 providing for the acquisition of new
machines of 1965, art. 3 para. 4.

France and the Netherlands provide a small measure of con
solation to the seller where the latter loses his privilege to a
subpurchaser: the seller's privilege is made to attach to the
buyer's claim against the subpurchaser for the purchase-price.

France: see Devel, France p. 8; Netherlands: Civil Code
art. 1192a para. 2.

2.4.4.5 Conclusions

There is very considerable divergency of opInIon as to
whether the sener should by statute be protected after delivery
of the goods to the buyer at all, and if so, in which form.

(a) Protection or not? The first question is whether the
unpaid seller should be granted statutory protection even after
he has delivered the goods sold to the buyer.

Such statutory protection clearly expresses a prejudice of the
legislature in favour of seners as distinct from any other class
of creditors. Such preference offends the general principle of
equality. There do not seem to exist any special reasons which
would justify the preferential treatment of sellers. These should
be referred to the possibility of agreeing on a contractual
security interest.

This brings us to a necessary consequence of any abolition
of a statutory interest in favour of the seller. Access to the
contractual security interests must be facilitated, especially by
doing away with any limitations as to the permissible parties
and items of security and by eliminating burdensome formal
requirements. The credit-extending sener must be enabled to
provide easily for his own protection.

We shall now discuss the conditions and effects of a statutory
interest in favour of the seller under the assumption that such
statutory protection should be preserved.

(b) Conditions oj statutory protection. The sener's statu
tory protection depends on three conditions, the location of the
goods sold, the buyer's financial position, and the terms of the
sale.

The seller's statutory protection presupposes everywhere that
the buyer must have received possession of the goods sold. If
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Decret of 1953, art. 1; Lebanon: Loi relative a
a credit des autovehicules .•• of 1935, art. 1;

Dahir reglementant la vente acredit des vehicules

a general protection of the seller is intended, qualifications as
to the time of receipt are not useful.

Criteria for the buyer's financial condition are either his
bankruptcy or his insolvency, while some Latin countries do
not require either. The latter solution appears to be indicated
if the seller's statutory protection is to have a board coverage.

An interesting cleavage exists with regard to the protection
of cash and credit sales. Some countries prefer the cash-seller,
leaving the credit-seller with less protection or none at all.
Some other countries, on the contrary, only protect the credit
seller. These differences depend upon the scope to be given to
the statutory protection. If this is designed as a general pro
tection of any unpaid seller, no distinction at all as to the
terms of the contract of sale should be made. If, on the other
hand, this regime is to be co-ordinated with the possible con
tractual security interests of the seller, the statutory regime
might well be restricted to cash sales, while credit-sellers can
be referred to the possibility of creating a contractual security
interest. The decision on this point is also reflected in the fixing
of a time-limit for the seller's remedy (see infra (c».

(c) Forms of protection. Tbe seller bas two remedies, viz.
the right to reclaim possession of tbe goods sold and a privilege
entitling him to satisfaction of the purchase-price from the pro
ceeds of sale of the goods. In some countries both remedies
exist concurrently, while in most countries the seller has only
the more effective right of reclamation. It would seem that the
latter, as the majus, also includes the former, as the minus, and
that the seller can always opt for this, even if the relevant
statute does not say so expressly. Thus, in effect there is no
diversity as to the two remedies.

As in the case of stoppage in transitu, there is no objection
to the buyer's trustee in bankruptcy opposing the seller's recla
mation, if he pays the outstanding purchase-price.

The stronger remedy, the seller's right of reclamation, is in
some countries limited to a short period of time (between 8
and 30 days) after delivery to the buyer. Other countries do
not have such a restriction. In most cases the time-limit on the
right of reclamation coincides witb tbe restriction of tbe seller's
protection to cash sales (supra (b». At any rate, these two
aspects must be co-ordinated.

(d) Effect as against third persons. The seller's statutory
protection after delivery of the goods sold to the buyer is, in
general, weaker than that under the right of stoppage in
transitu.

Thus some Latin countries deny the seller protection even
vis-a-vis other (unsecured) creditors of the buyer; but two of
these countries allow the seller at least to obtain immunity in
the buyer's bankruptcy by means of filing the sales documents
with a court. The seller's position is, of course, most precarious
if he has no protection, in the buyer's bankruptcy. To require
a filing of the seller's interest is an unwarranted limitation on
his statutory right.

The same considerations should apply as against attach
ment creditors of the buyer.

The seller's rights vis-a-vis real estate mortgages are weak,
if the goods sold have become fixtures. In most countries the
seller's rights become ineffective, at least as against existing
mortgages. Two Latin countries permit validation by filing of
the sales documents. This solution appears to be appropriate
in view of the full publicity that governs rights in real estate.

The seller's protection as against purchasers from the buyer
varies from nil in one country to protection against mala fide
purchaser in some countries. The latter solution appears to be
in keeping with the general rules of property law.

2.5 Non-possessory security interests in means of transport

Since security interests in ships and aircraft are subject to
widely accepted international conventions, the present study
will be limited to automobiles, containers and railways. It will
only deal with special rules deviating from the ordinary rules
on security interests.

2.5.1 Automobiles

2.5.1.1 Introduction

Motor vehicles of all kinds, employed extensively in most
countries for business purposes as well as for personal use,
are very often acquired upon credit. In many countries auto
mobiles are registered for purposes of inspection or taxation or
for general police supervision, and often special documents are
also issued for each vehicle. For all these reasons one might
well expect that special rules on security interests in auto
mobiles would have developed that differ at least in certain
respects from the provisions and rules on security interests in
general.

Unfortunately, the special problems connected with security
interests in motor vehicles have so far attracted scant attention
on a transnational level. Only a study by UNIDROIT on in
stalment sales in the member countries of the Council of
Europe has collected some interesting material.

UNIDROIT p. 122-247.
As far as can be ascertained, a special regime for security

interests in automobiles prevails in only a few countries. Most
of the special rules that do exist are based upon the afore
mentioned unique features of automobiles, namely their regis
tration and documentation.

The reasons for special legislation vary from country to
country. The Italian Decree-Law of 1927 on contracts for the
sale of motor vehicles and the original French statute of 1934
were passed in order to promote the domestic motor industry
by facilitating and securing the selling of automobiles on credit.
Perhaps the same reason prompted the enactment of the
Japanese statute. But none of these Acts was or is restricted to
automobiles of domestic production. In other countries, and
especially in South America, the primary purpose was ap
parently the desire to protect secured creditors against fraudu
lent transactions with respect to the encumbered automobile
by the debtor.

2.5.1.2 Admission of other security interests

Certain countries which provide a special regime for security
interests in motor vehicles have in addition a non-possessory
security interest of general coverage (especially reservation of
ownership). In these countries the question has been debated
whether a motor vehicle may still be made the subject of this
general non-possessory interest. In both Italy and Japan court
practice has solved this dispute in the affirmative.

Italy: Cass. 10 Sept. 1969, Foro it. 1970.1.149; Japan:
Yamada, Japanische Gesetzgebung auf dem Gebiete des Pri
vatrechts 1945-1958: Rabels Zeitschrift fUr ausliindisches
und internationales Privatrecht 26 (1961) 713-730 (722).
Japan, Portugal and the Republic of Korea (South Korea)

expressly exclude the pledge of a motor vehicle.
Japan: Law of 1951, art. 20; Republic of Korea: Law no.
868 on hypothecation of automobiles of 23 Nov. 1961, § 8;
Portugal: Decreto-Lei no. 40 079 of 1955, art. 10.

Most other countries are silent on this point. Such silence
must be understood as directed against an exclusivity of the
non-possessory security interest. Registration and the other
means of publication are designed to substitute for the creditor's
possession because it is usually impracticable; but it is not
to be excluded altogether.

2.5.1.3 Restrictions as to secured claims

In keeping with the general restrictions imposed by many
countries upon non-possessory security interests (supra 2.3.2),
the type of monetary claim that may be secured by motor
vehicles is sometimes narrowly circumscribed. In France and
the French-influenced statutes of Lebanon, Morocco and
Tunisia only the seller's claim for the purchase-price can be
secured.

France:
la vente
Morocco:
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automobiles of 1936, art. 1; Tunisia: Decret relatif a la
vente a credit des vehicules ou tracteurs/automobiles of
1935, art. 1. .
Except in Lebanon, a purchase money loan by a third per-

son may also be registered.
France: Decret of 1953, arts. 1 and 2; Morocco: Dahir
art. 13 (payment of purchase-price for the buyer by third
person after registration); Tunisia: Decret art. 1 para. 1.
It is a consequence of this limitation to claims for purchase

money (see supra 2.3.2.2) that no other contractual security
interest in the vehicle may be registered.

Expressly the French Ministerial Instruction of 1956, IT-C-1.
Italy also covers claims for purchase money and even gives

them a preferential treatment by granting a statutory security
interest in the vehicle.

Italy: Decreto-Legge of 1927, art. 2 paras. 1-2.
But the courts permit a seller to conclude a conditional sale

and have the reservation of ownership entered in the register.
Italy: Cass. 10 Sept. 1969, Foro i.t. 1970.1.149.
In addition, a contractual security interest may be created in

favour of any other creditor.
Italy: Decreto-Legge of 1927, art: 2 para. 3.

2.5.1.4 Special systems of registration

Some countries, irrespective of whether they provide for
registration of security interests in general (supra 2.3.3.3) or not,
have established special forms of registration for automobiles.
"Registration" in this context means an entry in a record
maintained by some public office that is more or less accessible
to public inspection. Entries on documents relating to individ
ual vehicles are dealt with separately (infra 2.5.1.5). Registra
tion of security interests either constitutes a prerequisite to
their validity, or is simply a means of affording some measure
of protection to the secured creditor and third parties.

2.5.1.4.1 Registration as a condition of validity

France, Italy, Japan, Lebanon, Morocco, Portugal, South
Korea, Tunisia and certain South American countries require
registration of all security interests in automobiles as a condition
of their valid creation. Finland and Norway require it only
for security interests in buses. In these countries registration
is a pre-condition for the legal effectiveness of a security interest
either vis-a-vis third parties, or sometimes even between
creditor and debtor.

(a) With regard to the place of registration most countries
do not provide for central registration in one single office for
the whole country. Rather it is decentralized in offices on the
province or district level. Each vehicle that has been licensed
in one of these territorial subdivisions must be registered in that
subdivision's office. Vehicles licensed abroad are thus impliedly
excluded. In some countries, certain public automobiles, those
belonging to foreign diplomats and consuls and those circulat
ing duty-free are excluded.

France: Decret of 1953, art. 1 para. 2; Italy: Execu
tive regulations of 1927, art. 26.
(b) Some countries fix a time-limit for registration. This

period, which generally runs from the acquisition of the vehicle,
varies from 15 days in Morocco, two months in Tunisia, and
three months in France to one year in Italy.

Morocco: Dahir of 1936, art. 4; Tunisia: Aerete of 1935,
art. 8 para. 2; France: Decret of 1953, art. 5; Italy:
Decreto-Legge of 1927, art. 2 para. 7.
(c) The duration of the registration is limited in many

countries to five years, subject to renewal for the same period.
France: Decret of 1953, art. 2 para. 5; Italy: Decreto
Legge of 1927, art. 2 para. 5, art. 18; Tunisia: I>Ccret of
1935, art. 4.

In other countries, there is apparently no time-limit.
(d) Certain countries provide for double publication. In ad

dition to registration, they also require an entry in a document

which remains with the vehicle. Thus in Italy, a notation cor
responding to that in the register is entered into a supplement
to the vehicle licence which stays with the vehicle. .

Italy: Decreto-Legge of 1927, art. 16.
In Lebanon, Morocco, Spain and Tunisia, the security inter-

est js also annotated on the vehicle licence (carte grise).
Lebanon: Law of 1935, art. 23; Morocco: Dahir of 1936,
arts. 4 and 5 para. 1; Spain: Ley sabre hipoteca mobiliaria
of 1954, art. 35 para. 4; Tunisia: Decret of 1935 art. 5.
Spain emphasizes the intimate relation, between the two regis-

trations by entering the class and number as well as date and
place of issue of the vehicle licence in the register.

Spain: Executive regulation of 1955, art. 20 no. 1.
In Argentina and Portugal, a "certificate of title" is issued,

in which registered security interests must also be entered.
Argentina: Decreto-Ley no. 6582 sobre regimen legal de
los automotores of 1958, art. 7, 19 para. 2 sub a; Portugal:
Decreto-Lei no. 40 079 of 1955, art. 20.
(e) The effects of registration are limited, in general, to the

relations between the secured creditor and third persons. In
most countries, the French rule prevails according to which
the security interest is ineffective vis-a-vis third persons unless
and until registered.

France: Decret of 1953, art. 5; to the same effect; Brazil:
Lei no. 2931 of 1956, art. 2; Japan: Law of 1951, art. 5
para. 1; Lebanon: Law of 1935, art. 8 para. 1; Morocco:
Dahir of 1936, art. 4; Portugal: Decreto-Lei no. 40 079,
art. 13; Tunisia: Decret of 1935, art. 1 para. 1.
In Italy, the effect of registration seems to be slightly nar

rower. According to the statute, registration is effective only
as against any subsequent owner or possessor of, or holder of
any right in, the vehicle, provided the latter's rights are, if
necessary, also duly registered.

Italy: Decreto-Legge of 1927, art. 2 para. 6; art. 6 para. 1.
Thus, registration does not seem to affect unsecured creditors

of the debtor who wish to enforce a money-claim against an
encumbered car.

Argentina, on the other hand, clearly spells out that the very
existence of the encumbrance depends upon its registration.

Argentina: Decreto-Ley no. 6582 of 1958, art. 7 sent. 2.
Countries are divided as to the effect of registration on trans

actions concerning the vehicle by the owner. On the one hand,
in France registration of the security interest does not prevent
the transfer of title to the encumbered automobile and registra
tion of this transfer.

France: Ministerial Instruction 1956, no. VI-A.
On the other hand, in Bolivia registration precludes any

transfer of the vehicle by the debtor to another person. Any
transfer may only be registered if a certificate of "no encum
brances" has been issued by the registration office.

Bolivia: Decreto 5608 of 1960, art. 12.
This strict rule is to be explained by the general purpose

of the South American statutes to prevent fraudulent transfers
of encumbered vehicles.

2.5.1.4.2 Registration as a protective device

As distinct from its objective of being a condition of validity,
registration may merely serve a protective function, the em
phasis being on protecting either the secured creditor or third
parties. Thus under some systems, registration of a security
interest merely adds to the protection which the secured creditor
enjoys against inroads by third parties under the law generally.
Registration is of even lesser import in other systems where it
merely serves to apprise third parties of existing security in
terests, without improving the secured creditor's position.

The protective function of registration appears to be particu
larly well developed in Cyprus. The names of automobile
owners' must be entered into the register of motor vehicles.
Rule 14 of the Motor Vehicles Regulations, 1959 and 1965
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permits entry not only of the "registered owner" (the actual
possessor) of the car, but also of its "absolute owner" (i.e. the
legal owner who may be a seller or a lending bank). The ab
solute owner may apply for registration and will be registered

• unless the "registered owner", who is informed of the applica
tion by the registrar, objects. In case of such an objection the
registrar, after investigating the facts, makes a ruling thereon.
In practice, the registration of the absOlute owner in effect pre
vents any voluntary or forced transfer of rights in the car with-

.. out his consent.
Malta's system differs slightly in that only one person may

be registered as the owner. In practice, usually the credit seller
is entered in the register and on the licence. If the seller/
creditor wishes to avoid liability for traffic offences of the
buyer/debtor, the latter's name may be entered in both the
register and the licence, but with a notation in the register that
the creditor's agreement is required for a transfer of the vehicle.
In both cases, a purchaser's good faith as to the debtor's title
is destroyed. The system of entering the buyer with a notation
in favour of the creditor is also followed in Turkey (where it
exists in addition to the general registration of seller's security
interests).

The system of private registration in England is of even lesser
consequence. The great majority of companies engaged in
financing automobiles report any hire purchase transaction to
a private information centre, "H.P. Information, Ltd.", which
in turn offers this information for a small fee to anybody
requesting it. However, this registration has no legal effects.
Acquisition of title from a non-owner by a private purchaser
is only excluded by actual notice of a security interest in an
automobile (s. 27 para. 2 Hire-Purchase Act 1964, c. 53),
whereas registration constitutes constructive notice at most.
"Trade and finance purchasers", on the other hand, cannot
acquire bona fide status at all. Thus registration is not in
tended to improve the secured creditor's position, but helps to
warn commercial purchasers and lenders against the acquisition
of, or lending upon, a motor vehicle already encumbered. It is
obvious that this system can only work as between commercial
lenders because the benefit of registration inures to the poten
tial third parties and not to the registrant. Indirectly, of course,
the secured creditor also benefits from the restraint against the
acquisition of encumbered vehicles.

Chile permits the annotation of security interests affecting
an automobile that are entered in their respective registers.

Decreto no. 1.151 approving the regulations of the Motor
Vehicle Register of 1963, art. 13 para. 2.

This also seems to be a purely protective entry, without affect
ing the validity of the security interest.

2.5.1.5 Vehicle documents as means of publication

The various documents issued for automobiles are used in
rather different ways for the purpose of giving notice of secur
ity interests. As in the case of registration (see 2.5.1.4), the
documents may be instrumental in either creating a valid secu
rity interest or in simply affording some protection to the
secured creditor and/or third parties.

In more than 35 states of the United States, the relevant
document issued for an automobile is a "certificate of title"
which must be distinguished from the registration card which
is required for use of the vehicle on the highways. Certificates
are usually not issued for new cars until they are sold to a
person other than a dealer. Entries on the certificate are usually
conclusive evidence of ownership and of other rights existing

• in the vehicle. All kinds of security interests· can thus be noted
on a certificate. In the so-called full-title States, a security
interest is not perfected unless it is noted on the certificate.
The certificate-as distinct from the registration card-does
not remain with the encumbered car, but is delivered by the

• issuing office to the best ranking secured creditor. Thus the
certificate provides much less publicity than the Uniform Com
mercial Code's general register of security interests--but never
theless, under UCC s. 9-302 (3) (b), notation on a certificate of

title is deemed equivalent to filing under the Code. In fact the
mere absence of a certificate will put a purchaser or lend~r on
notice that the car may be subject to a security interest.

In India, a security interest may be entered in the certificate
of regist~ation. As long as this registration stands, a transfer of
ownershIp of the vehicle may only be registered with the
creditor's written consent.

Motor Vehicles Act, 1939, s. 31 A (added by Act of 1969).
The Motor Vehicle Rules of the various states expressly state

that such registration does not affect the title of any party.
E.g., Assam Motor Vehicle Rules, 1940, s. 55 (a).
Very different is the use made of vehicle documents in the

Federal Republic of Germany and Austria. In the Federal
Republic of Germany, both a licence and a "motor vehicle
letter" are issued, each of which states the owner's name.
However, neither transfer of the letter nor entry of a new
name are preconditions for a valid transfer of ownership or
th~ ~reat~on of a security interest in a car, although under ad
mmlstrahve rules the letter must be handed over to a new
owner. Nevertheless, the practice has developed that a secured
creditor will retain or demand possession of the letter as "secu
rity". The courts have concluded from this practice that a
purchaser or a lender who does not demand the letter from the
present holder of the car, or does not obtain it upon such a
demand, must be regarded as being grossly negligent in be
lieving the possessor to be the owner. A bona fide acquisition
of title to, or of a new security interest in, the car is thus ex
cluded. The Austrian procedure is very similar. An analogous
solution had also been envisaged for the English Hire-Purchase
Act of 1964, but was rejected by the finance companies as being
more expensive than the losses sustained through unauthorized
sales by their debtors to private purchasers.

In certain countries (especially Argentina, Italy, Malta,
Morocco, Portugal, Spain and Tunisia) a security interest is
both registered and annotated in the vehicle documents (supra
2.5.1.4.1 and 2.5.1.4.2).

2.5.1.6 Special rules unrelated to publication

Apart from rules on publication one finds in some countries
different special statutory rules relating to other aspects of
security interests in automobiles. These rules do not show any
uniform pattern or trend. Rather, they appear to be ad hoc
provisions designed to remedy specific shortcomings of the
general rules on security interests, as applied to motor vehicles.
Nevertheless, a cursory glance at the more significant of these
special rules is appropriate.
2.5.1.6.1 Extension of the security interest

In keeping with the general rules (supra 2.3.4.2) several
statutes extend the security interest in an automobile to in
surance claims of the debtor that may arise from destruction
of or damage to the encumbered vehicle.

Italy: Decreto-Legge of 1927, art. 3; Japan: Law no. 187
of 1951, art. 8; Finland: Law of 1950, § 6; Spain: Ley de
hipoteca mobiliaria of 1954, arts. 5 and 6; Venezuela: Ley
de hipotecas mobiliarias of 1973, art. 7.

In Italy this rule also covers a claim arising from the requisi
tioning of the vehicle, and in Japan it extends to the purchase
price for a transfer of the car.

The rules extending the security interest to insurance claims
of the debtor are of particular relevance for the cnlditor if the
encumbered car is by force of law brought under the coverage
of insurance. Such obligatory insurance exists especially in
Italy, Portugal, Spain and Venezuela, although with rather dif
ferent characteristics.

The Italian rules have two peculiarities. First, the obligatory
insurance does not cover the car, but the debtor's liability
towards third persons for damage caused by the vehicle. The
insurance must be at least as high as the creditor's secured
claim and must be taken out for the duration of the security
interest. Second, it is the creditor who is obliged to take out
the insurance for the debtor (although he may require the



206 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

debtor to reimburse him for the premiums paid). If the creditor
fails to take out the insurance, the creditors of damage or
injury claims may disregard the security interest.

Italy: Decreto·Legge of 1927, art. 4.
Clearly, this whole regulation is designed to protect victims

of traffic accidents by· making available to them an unencum
bered fund at least equivalent to the value of the car. In view
of the widespread modern tendency to require by statute that all
car owners carry liability insurance, the Italian regulation seems
to be outdated. Only for countries without obligatory liability
insurance is this approach still of interest.

More in keeping with present-day conditions is the Spanish
regulation which demands that every vehicle be insured against
loss or damage, at least in the amount of the secured claim.

Spain: Ley sobre hipoteca mobiliaria of 1954, art. 36;
similarly Venezuela: Ley de hipotecas mobiliarias of 1973,
art. 37.

The number of the insurance policy as well as its amount must
even be entered in the register.

Spain: Executive regulation of 1955, art. 20 no. 2.
In view of the risks to which all cars are subjected, this oblig
atory insurance effectively increases the secured creditor's
security.

Portugal combines the Italian and the Spanish approach by
requiring both liability and loss and damage insurance, how
ever without establishing minimum limits.

Portugal: Decreto-Lei no. 40 079 of 1955, art. 8.
Apart from statute, many secured creditors will insist in their
contract upon such insurance of the car by the debtor.

2.5.1.6.2 Enforcement of the security interest

Numerous· special provisions relate to the enforcement of
security interests in automobiles.

Italy has the most comprehensive scheme of enforcement,
which operates as follows. After the secured claim has fallen
due, the creditor may apply for a judicial attachment and fixing
of a date for public or private sale. If the debtor at the first
hearing-which takes place within a short time after attach
ment-does not produce written proof of payment of the
amount due, the enforcement sale is judicially decreed (Decreto
Legge of 1927, art. 7 paras. 2-3). Elaborate rules are to be
observed in case of a private sale (Executive regulations of
1927, art. 27).

In France, art. 3 of the Decree of 1953 refers for enforce
ment of the creditor's rights to art. 93 Commercial Code,
whether or not the debtor is a merchant. Under this provision
the creditor may proceed, eight days after having given notice
to the debtor, with a public sale of the vehicle. However, the
creditor may also follow the more cumbersome general pro
cedureset up for the enforcement of a "civil" pledge which is
sometimes more advantageous for him.

In Morocco, the judge, upon non-performance by the debtor,
orders return of the car to the creditor. If the parties are not
satisfied with the price-estimate by the judicially appointed
appraiser, the car must be sold at public auction.

Morocco: Dahir of 1936, art. 8.
Rather elaborate provisions exist in Lebanon. Execution may
only be demanded after two consecutive instalments have fallen
due and the debtor has been formally put in default. The
creditor may demand either return of the car or its public
sale. In the former case, a judicially appointed expert has to
fix the present value of the car.

Lebanon: Law of 1935, arts. 10-20.
Ireland has enacted two special rules designed to facilitate re
covery of an automobile by the secured creditor. First, in
derogation of the general rules, the buyer may authorize the
creditor to enter buildings (except those used for dwelling pur
poses) in order to repossess a vehicle. Second, a creditor who
has applied for a court order for repossession of a car (which
is necessary if the buyer has paid one third of the purchase

price) may· personally repossess the car before issuance of the
order, if the buyer has abandoned the vehicle or has left it
unattended and damage has resulted or is likely to result
therefrom.

Hire-Purchase (Amendment) Act, 1960, (no. 15), s. 16.
In the Canadian province of British Columbia the seller of

an automobile under reservation of title may fix for the public
auction at which the car is to be sold after the buyer's default
a so-called "reserve price" (which must not surpass the buyer's
outstanding debt). If no bid at the auction meets this price, the
seller may withdraw from the auction and demand payment
of the reserve price, plus the cost of the auction from the buyer
within seven days. If the buyer does not pay, his rights in the
car are extinguished, and the seller becomes its absolute owner.

Conditional Sales Act, s. 14 para. 8.
2.5.1.7 Comparative analysis

An analysis of the various special rules existing in certain
countries on security interests in automobiles reveals that some
of these rules are more or less accidentally connected with
motor vehicles, while others are intimately bound up with them.

It would seem that all the rules unrelated to publication of
security interests (supra 2.5.1.6) are designed to remedy specific
shortcomings of a particular country's general rules. They do
not derive of necessity from the nature of a car as an object
of security. This conclusion is supported both by the very few
countries that have adopted any of these rules and by the fact
that many of them are identical with rules which in other
countries belong to the general body of security law (supra
2.3). Thus we need not deal further with these rules here.

The situation is different for the special rules relating to
publication of security interests in motor vehicles. The fact
that public authorities in many countries, for purposes of tax
ation, inspection and supervision, register automobiles and/
or issue documents in connexion with this registration, is an
obvious point of departure for the publication of security in
terests. A considerable number of countries have made use of
this possibility, either (1) in place of an existing system of
registration for movables in general (United States); (2) as one
of several other specialized systems of registration (France);
or (3) as a unique specialty as compared with the unpublicized
creation (Italy, Finland) or protection (Austria, Cyprus,
Germany, Federal Republic of, Malta) of security interests in
other movables. The simplest method is certainly the use of
existing vehicle documents as a protective device, as exempli
fied in Austria and the Federal Republic of Germany. It re
quires no administrative investment by the authorities and
hardly any effort by the parties and is thus particularly inex
pensive. Slightly more administrative effort is connected with
registration for protective purposes, as practised in India,
Cyprus, Malta and Turkey. Both of these protective measures
guard against the greatest risk of the creditor, namely disposal
of the vehicle by the debtor. Where registration or documenta
tion are conditions of validity of a security interest (as in
J;Jolivia, Finland, France, Italy, Japan, Lebanon, Morocco,
Portugal, Spain and Tunisia, as well as in the United States),
the administrative expenses and therefore the cost of the secu
rity are considerably higher. It is doubtful, however, whether
this higher price is matched by better protection of the creditor
(except in a country with a general system of registration of
security interests, as the United States).

It would thus seem that utilization of existing forms of regis
tration and documentation of vehicles for purposes of policing
is a simple and relatively effective means of providing some
publicity to security interests in motor vehicles. However, as
will immediately be seen, an effective protection of security
interests against unauthorized border-crossings with the con
sequent risk of loss is only possible on the basis of a somewhat
refined system of documentation.
2.5.1.8 .International aspects

The special provisions on security interests in automobiles
described thus far assume a purely domestic transaction in
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which no foreign elements come into play. However, worthy
of mention are the provisions of a few countries which have
anticipated the influence of international aspects. .

Several very narrow provisions envisage the fact that prob
ably millions of automobiles annually cross international
borders. Finland and Venezuela forbid the debtor to take an
encumbered vehicle over the borders of the country without
the written permission of the secured creditor.

Finland: Law of 24 Nov. 1950, § 8 para. 4; Venezuela:
Ley de hipotecas mobiliarias of 1973, art. 37.

It is doubtful whether the creditor can effectively assure the
observation of this prohibition. Morocco, Portugal, Spain and
Argentina have accordingly refined this approach. Spain, like
Finland, requires the creditor's permission. But Spanish law
adds the requirement that customs must demand the vehicle
licence in which the security interest is annotated (supra
2.5.1.4.1) in order to ascertain whether the creditor has con
sented.

Spain: Ley sobre hipoteca mobiliaria of 1954, art. 37.
A similar solution is envisaged by the Argentine, the Moroccan
and Portuguese statutes.

Argentina: Decreto-Ley sobre regimen legal de los auto
motores of 1958, art. 29; Morocco: Dahir of 1936, art. 14,
inserted in 1957; Portugal: Decreto-Lei no. 40 079 of 1955,
art. 29.
All these provisions are obviously inspired not only by the

desire to preserve a certain physical control by the creditor, but
also by the fear that a national security interest may not be rec
ognized abroad. It should also be noted that both the Argentine
and the Spanish rules require a document relating to security
interests that can be presented to the custom authorities.

Italy has provided for another possible international aspect
of a security transaction, namely the formation in a foreign
country of the contract which gives rise to or creates the se
curity interest. Such a document must be authenticated before
it can be submitted for registration in Italy.

Decreto-Legge of 1927, art. 17 para. 3.
One may well doubt whether such a case occurs frequently.

Apart from these statutory rules envisaging a foreign element
in connexion with a security interest in an automobile, the
other special rules probably assume impliedly a purely domes
tic transaction. However, it would not seem impossible that
they are also applicable if certain foreign elements were in
volved. Thus, certainly the nationality of creditor and debtor
is irrelevant as are, theoretically at least, the residences of the
parties. In reality, at least the residence of the debtor who
holds the motor vehicle will be in the country in which the
vehicle is registered. In practice, moreover, the creditor's resi
dence will also be in that country because neither sales nor
credit transactions "over the border" occur in fact, at least
in relations with private persons. In the marketing of new cars
for distribution in countries outside that of the car manufac
turer, the cars themselves are not used as the object of a
security interest to secure the manufacturer or other seller.

Different and difficult problems arise if a car subject to a
security interest created in one country is afterwards brought
to another country and the recognition or enforcement of the
security interest then becomes necessary. These problems raise
issues of conflict of laws and will be dealt with elsewhere
(infra 3.3).

2.5.2 Containers

Containers which are today used to facilitate the international
traffic of goods, are endowed with a high degree of mobility.
Their acquisition is frequently financed by the container manu·
facturers or distributors. Since many containers, particularly
those transported by aircraft or ship, continually cross national
borders, the question of the international status of security in
terests in containers would seem to be a highly relevant prob.
lem. Apparently, however, this question has not yet attracted
much public attention. In the present context we can merely

draw attention to this new problem and intimate that a uniform
regime would seem to be desirable.

2.5.3 Railway rolling stock

2.5.3.1 Introduction

While railways had been the primary means of transporta
tion in many countries for decades, their economic role has
declined in many parts of Europe and North America since the
Second World War. But in other countries of vast distances
they still are the most important means of transportation. In
most countries the vast majority of railways are today state
owned. These factors diminish in some countries present need
for secured financing of railways.

On the other hand, certain factors indicate that the financing
?f rail~ay rolling stock has retained some importance, not only
m natIOnal perspectives, but also on the international level.
One factor is the acute demand for expansive new rolling stock
which is often imported and bought on credit. Another factor
is the relatively significant number of "private" railway cars,
particularly freight cars with special equipment. These cars are
very often not owned by the state railways or the private rail
road companies, but by companies which use them for their
own needs or hire them to users.

The share of "private" freight cars amounted to 16 per cent
in France (1960) (see Rodiere, Droit des transports III 2
(1962) no. 1423) and to 13 per cent in the United States (1948)
(Encyclopaedia Britannica XVIII 923).

Both the sale of rolling stock, which is often on credit, and its
utilization very often have international aspects. In the socialist
countries of Eastern Europe, however, there are no private cars
nor is there any need to secure the credit, if any, for the
acquisition of rolling stock.

The special treatment of railroad rolling stock for other coun
tries is both justified and necessitated by the rather specialized
legal rules that exist in many countries and the special practices
that have developed in others. Unfortunately, national litera
ture in this specific area is extremely sparse, and is practically
non-existent on a comparative level. The picture must, there
fore, of necessity be incomplete.

2.5.3.2 Application of the general rules

Unless the encumbrance of railroad rolling stock is subject
to special rules (infra 2.5.2.3), or is expressly prohibited or re
stricted (infra 2.5.2.4), it must be assumed that the general rules
on security interests apply (supra 2.3).

Specific authority for this assumption is difficult to adduce.
Suffice it to mention two provisions of the Spanish statute on
mortgages in movables. One includes, among the objects that
may be encumbered, privately owned railway cars. The second
sets out the identifying characteristics of such cars to be entered
in the register.

Spain: Ley sobre hipoteca mobiliaria of 1954, art. 34 para.
2 and art. 35 para. 2; similarly Venezuela: Ley de hipotecas
mobiliarias of 1973, art. 35 para. 2.

2.5.3.3 Special rules

The only country which produced a special body of rules for
security interests in railroad rolling stock appears to be the
United States. In keeping with the general formation of the
unwritten common law, the American rules evolved in practice
using the general framework of the trust and were only later
codified in state statutes. These rules were thought to be so
original and peculiar that, until 1972, even the Uniform Com
mercial Code (originally adopted 1952) has expressly refrained
from regulating this particular security interest. UCC s. 9-104
(e) of the 1962 edition of the Code excluded "an equipment
trust covering railway rolling stock" from the general provisions
of the Code.

The most important financial and legal aspects of the equip
ment trust in railroad rolling stock are briefly as follows. Upon
delivery of new rolling stock by the manufacturer, the railway
makes a payment of 20-25 per cent. The rest of the purchase
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price is paid by a finance corporation which receives title to the
equipment as trustee and sells to the public certificates repre
senting pro rata shares of the equipment. The latter is leased
by the finance corporation to the railway. Within 10 to 15
years the railway repays capital and interest on the certificates.
Upon complete payment it receives title to the equipment.

See Duncan, Equipment Obligations (New York, London
1924).

All the states of the United States enacted legislation affirm
ing the validity of these equipment trusts, on condition of their
being filed in the appropriate state (or local) registry office. In
1952, the United States, following the example of Canada, es
tablished the possibility of federal registration, to be effective
for the whole country.

Canada: Railway Act, s. 86; United States: Interstate
Commerce Act § 20c, as added 1952.

The Federal Government has made equipment trusts privileged
in other respects as well. Contrary to all other securities, equip
ment trusts are not affected by railroad reorganizations in bank
ruptcy nor by modifications of the financial structure of railroads
by the Interstate Commerce Commission.

United States: Bankruptcy Act Section 205 (]) last sen
tence; Interstate Commerce Act § 20b (1).

By 1972 exclusion of the railway equipment trust from the all
comprehensive security interest rules in article 9 UCC (supra),
which apparently rested originally on reasons of convenience
rather than necessity, was no longer deemed useful. Therefore,
this exclusion was eliminated and the railroad equipment trust
was brought under the coverage of the general provisions on
security interests (maintaining, however, the federal registration).

2.5.3.4 Restrictions upon security interests

The laws of many countries place restrictions upon security
interests encumbering railway rolling stock. These restrictions
are generally imposed in the public interest in order that the
operation of a railway may not be hindered by disputes con
cerning creditors' rights. The restrictions affecting security in
terests relate partly to their creation and partly to their en
forcement.

2.5.3.4.1 Restrictions upon creation of security interests

A typical example of a regulation issued for the protection
of public interests is to be found in Italy. The movable property
of the state railways which is indispensable for their opera
tion has been declared "immovable by destination" and thus
indisposable.

Italy: Mocci, Ferrovie dello Stato: Novissimo digesto ital
iano VII (1961) 237 no. 14.

It is likely that a similar rule prevails in many countries of the
Latin orbit.

In a number of other countries there is a more juridical ob
stacle to the creation of security interests in rolling stock. These
countries do not exclude outright the creation of such security
interests. However, they offer a special scheme for encumber
ing the whole railway, especially its immovable property, but
including the rolling stock, through creation of a "railway
estate". The estate that has to be registered comprises all the
rolling stock existing at the time of its creation and including
after-acquired equipment.

Austria: Law of 1874, § 5 para. 2 litt. c); in parts of the
Federal Republic of Germany: Prussian law on railway
estates of 1902, § 4 para. 1 no. 3; Japan: Railway Hypoth
ecation Law (no. 53) of 1905, as amended, art. 3, no. 6, art.
11 para. 1; Norway: Law amending legislation on pledges
of 1895, § 2 para. 3 (for railways serving the public); Sweden:
Law on introduction of the new Immovables Law of 1970,
§ 9 para. 1 in connexion with Regulation of 1880, § 1 para.
2 sent. 1; Switzerland: Federal Law on Hypothecation and
Forced Liquidation of Railway and Shipping Enterprises of
1917, art. 9 para. 2litt. b), art. 11 para. 1.

A./ter such a railway estate has been mortgaged, the creation

of security interests in rolling stock appears to be excluded,
as in the case of the Italian prohibition.

The "railway estate" in the above-mentioned countries is
rather similar to a floating charge of the English type estab
lished on the undertaking of a railway company and comprising
all, or almost all, of its immovable and movable property (see
supra 2.3.4.3). Such floating charges are expressly authorized
for railway companies in Canada.

Canada: Railway Act, ss. 75-77. Section 78 declares federal
registration to be effective for all Canada, unless a (provin
cial) Act expressly requires an additional form of publication.

However, even without such authorization they would seem to
be valid wherever the rules of the English Common Law are
applicable in this respect.

Another question is whether both in Italy and in the coun
tries just mentioned a security interest, especially a purchase
money security interest, that already existed when the equip
ment was acquired by the railway, would remain valid even
after the acquisition. Lacking special rules or judicial authority
it would seem under general principles of law that the answer
must be in the affirmative. The acquisition and putting into
operation of rolling stock cannot result in an expropriation of
acquired rights. unless the contrary is clearly enunciated.

2.5.3.4.2 Restrictions upon enforcement of security interests

The Federal Republic of Germany requires authorization by
the supervisory state agency for the secured creditor to enforce
his security interest in rolling equipment of private railways
which serve the public traffic.

Federal Republic of Germany: Law of 7 March 1934, as
amended, § 4 para. 1.
This provision clearly limits the secured creditor's rights.

A related protective rule, found in England and the Federal
Republic of Germany, may indirectly inure to the benefit of
a secured creditor. In both countries any execution against the
rolling stock of a railway that is open to the public is prohibited.

England: Railways Companies Act, 1867, s. 4; similar
statutes exist"in many Commonwealth countries, see e.g. India:
Indian Railways Act, 1890, s. 136; A.ustralia: state of Vic
toria: Railways Act 1958 s. 199.
Federal Republic of Germany: Law of 3 May 1886; see
also Federal Railways Law of 1951, as amended, § 39 par.
1 (an execution against the Federal Railways is subject to
authorization by the Federal Government).

However, in the absence of special statutory rules of this pro
tective character one must assume that no restrictions are im
posed upon the execution of rolling stock.

France: see Thevenez, d'Herouville, Bleys, Legislation des
Chemins de Fer (Paris, 1930) I 432.

2.5.3.5 Conclusion
The legal rules governing security interests in railway rolling

stock emphasize the restrictions imposed on these interests.
These restrictions are dictated by the superior interest of the
public in the proper and uninterrupted operation of the public
railways, to which the "merely" private financial interests of an
individual secured creditor are subordinated.
2.6 Uniform rules of substantive law

Having noted in our analysis of security interests on ana·
tional basis the vast divergencies in the different systems, the
question arises whether any legislative attempts have been made,
or other proposals submitted, to achieve some measure of uni
formity in this field.
2.6.1 Legislative attempts at unification

We shall first consider the attempts at achieving some uni
formity through legislation; up to now, none of them have
succeeded.
2.6.1.1 Scandinavian conditional sales act

The three Scandinavian countries Denmark, Norway and
Sweden enacted during 1915-1917 a (uniform) conditional sales
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act elaborated within the general framework of Nordic legal
co-operation. .

English text of the Swedish statute in Zweigert/Kropholler,
Sources of International Uniform Law I (1971) E 159.

However this uniform act does not deal with the proprietary as
pects as against third persons of conditional sales, but is re
stricted to relations between seller and (instalment) buyer inter
se. The statute therefore regulates essentially the instalment
aspects of conditional sales and has little relevance for com
mercial sales.

2.6.1.2 UNIDROIT draft of 1939/1951

In the course of its efforts to unify the law of international
sales, the International Institute for the Unification of Private
Law in Rome (UNIDROIT) has also for some time considered
the possibility of elaborating uniform rules on sales with reser
vation of ownership in goods. Appendix I to the 1939/1951
Draft of a Uniform Law on International Sale of Goods (Cor
poreal Movables)

See L'Unification du Droit/Unification of Law 1948, p. 102
ss. 149-151, submitted to the Hague Conference of 1951,

Actes de la Conference ... sur un projet de convention re
latif a une loi uniforme sur la vente d'objets mobiliers cor
porels 1951 (1952) p. 53,

contained nine provisions dealing with this subject.
The draft is limited to international sales as defined by the

main text (art. 1). In essence it covers only international sales
of machines (art. 2), all other goods being made subject to the
law of the country of importation. The agreement as regards
reservation of ownership was required to be in writing (art. 3).
The publicity measures, especially any registration requirements
of the country of importation necessary to give validity to the
reservation or to enable it to be set up against third parties,
were required to be observed (art. 4).

Where the seller knows that the goods have been purchased
for resale, the reservation of his ownership is to lapse as soon
as the subpurchaser has received the goods or a document of
title covering them (art. 5). The reservation of ownership is to
be effective in the buyer's bankruptcy or as against attachment
creditors of the buyer (art. 6). Apart from the aforementioned
cases, the "competent national law" shall determine whether
and in what circumstances third persons can acquire rights over
the goods which have priority over the seller's ownership
(art. 7).

In the event of the buyer's default in payment the seller is
permitted to retake the goods only if he is both entitled to
rescind the contract of sale and has done so (art. 8). Privileges
created by the national law in favour of the seller are preserved
and shall coexist with the agreed reservation of ownership
(art. 9).

The Draft is thus a combination of uniform rules of sub
~tantive law (form of the agreement, art. 3; effects upon items
for resale, art. 5; effects in bankruptcy and upon attachment,
art. 6; retaking by the seller, art. 8), conflict rules proper (in
general, the law of the country of importation, art. 2; registra
tion and other publicity according to that law, art. 4) and gap
filling rules which refer merely to the "competent national law"
(priority otherwise than in the case of goods for resale, bank
ruptcy and attachment, art. 7; preservation of privileges, art. 9).

During the Hague Conference on the Uniform Sales Law
of 1951 only one delegate made a brief reference to the rules
on reservation of ownership. He expressed the view that arts. 4
and 6 of the Draft required reconsideration but gave no reasons.

Gutzwiller in Actes de la Conference, p. 230.
He also proposed reconsideration of the "confiict rules" in

arts. 7 and 9 (in truth the gap-filling rules) in the light of the
planned conventions on private international law relating to
sales and the transfer of ownership.

Gutzwiller, ibid., p. 234.
In its resolutions the Conference took up the latter point.

Resolution IX (d), Actes de la Conference, p. 277.

The Special Committee appointed by the Hague Conference for
the revision of the Draft does not seem to have discussed the
rules on reservation of ownership.

No reference is to be found in the mimeographed records of
the five sessions held from 1952 to 1955.

But the Draft which emerged from these deliberations omits
any rules on reservation of ownership, without a word of ex.
planation. The most likely reason for the tacit removal of the
provisions is the deletion, from the Draft, of uniform rules on
the transfer of ownership because this topic apparently proved
too difficult for uniform solution. Moreover, the Draft was in
tentionally limited to rules governing the relations between
seller and buyer. -

Commission speciale nommee par la Conference de la Haye
sur la vente, Projet d'une loi uniforme sur la vente inter.
nationale des objets mobiliers corporels (1956) p. 29.

2.6.1.3 The draft EEC-Bankruptcy Convention of 1970

The most recent attempt at a uniform regulation of certain
questions of clauses reserving ownership in the seller can be
found in the draft bankruptcy convention elaborated by the
six original member countries of the European Communities
in 1970. Any attempt to harmonize the bankruptcy laws of the
member countries must of necessity grapple with the widely
diverging effect which the frequently used clauses reserving
ownership have under the national laws in the event of buyer's
bankruptcy.

The Draft of 1970 provides in art. 39, para. 1 that the effect
of a reservation of ownership in the buyer's bankruptcy shall
be governed, in general, by the law of the country where bank
ruptcy has been adjudicated. However, the sentences which
follow prescribe two minimum requirements which that legal
system (Le. the national law of each member country) must
fulfil. As to its form, the reservation of ownership relating to
the good sold and securing the purchase price, is to be valid
as against the creditors of the buyer if expressed in a simple
writing issued before delivery. This writing is not to be subject
to any formality. At the same time, the trustee in bankruptcy is
given the right to prove by any means that the writing or its
date are fraudulent or wrong. These rules are a compromise be
tween the complete disregard of reservations of ownership in
the buyer's bankruptcy according to Belgian, French and Lux
embourg law on the one hand, and their very liberal admission
(including all manners of extension) in Germany, on the other
hand. It is quite possible that such a median line may also be
acceptable on a broader international level.

As to the effect of the seller's bankruptcy, art. 39, para. 2
refers to Appendix I, art. 6. According to this latter provision,
the seller's bankruptcy, if adjudicated after delivery of the goods
sold, may not be used as a justification for rescinding the sales
contract, corresponding to the trustee's right of rescission in the
buyer's bankruptcy (supra 2.3.5.1 sub (b). It shall likewise
be no obstacle to the buyer's acquisition of ownership in the
goods sold.

2.6.1.4 ECE General Conditions

A very limited unification may also be seen in a standard
clause to be found in several General Conditions elaborated by
the United Nations Economic Commission for Europe. The
clause contains three rules.

The first rule provides that in the case of delivery before pay
ment of the contract price in full plant and machinery shall,
until payment, remain the property of the seller,. to the extent
permitted by the law of the country where the goods are sit·
uated following delivery.

Secondly, if this law does not permit such reservation of
ownership, the seller is entitled to the benefit of such other
rights as that law permits him to retain. And thirdly, the buyer
is to give the seller every assistance in taking any measures
required to protect the seller's right of ownership or such
other right.

EeE General Conditions for the Supply of Plant and Machin-
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ery for Export (no. 188 of 1953) no. 8.3; idem (no. 574 of
1955), no. 8.3; ECE General Conditions for the Supply and
Erection of Plant and Machinery for Import and Export (no.
188 A of 1957), no. 11.3;·idem (no. 574 A of 1957), no. 11.3.
Zweigert/Kropholler;"Sources of International Uniform Law
I (1971) E 150 (pp. 90, 98, 120, 127).

Although the use of these conditions in international transac
tions is not infrequent, it should be stressed that their unifying
effect is very limited. This is primarily due to the fact that the
General Conditions, if agreed upon by the parties, constitute
nothing but an agreement between seller and buyer, not binding
upon third persons. Moreover, the clause is couched in such
general terms that its content is relatively vague.

2.6.1.5 Conclusion

From the foregoing survey we must conclude that up to
the present time no legislative rules are in force effectively uni
fying the divergent national rules on security interests. The only
draft provisions with any prospect of becoming effective in
the foreseeable future are those of the draft Bankruptcy Con
vention of the member States of the European Communities
(1970). However, these are confined to a few aspects of reserva
tion of ownership and do not even cover cases of attachment.

2.6.2 Recent proposals

Two proposals for unification of certain security interests in
movables which have recently been submitted in Europe de
serve particular attention. These proposals were made in two
studies submitted to the Council of Europe, one in 1968 by
UNIDROIT, the other in 1972 by the Service de recherches
;uridiques comparatives of the CNRS of Paris (referred to as
French study).

2.6.2.1 Need for unification

For the areas in which the French study recommends
unification efforts, it unfortunately does not deal with the ques
tion why such unification is necessary. Although from the con
text it is reasonably clear that such need is impliedly affirmed,
no reasons are given to explicate this need.

The UNIDROIT study is more explicit on this point. With
respect to rights securing to a seller the purchase price in
stalments, harmonization or unification of the various national
security interests is not deemed necessary at present. This con
clusion is based on the observation that in the absence of a sin
gle economic market in Europe, instalment sales necessarily
remain local phenomena, circumscribed by the frontiers of a
national economy. The absence of any element of internation
ality obviates the necessity for harmonization (po 49).

A very similar line of thought is developed for the credit sale
of motor· vehicles. Here, local sales also prevail, largely for
practical reasons, such as repairs, avoidance of customs prob
lems, the attraction, if not necessity, of local servicing etc. It
is foreseen that even after attaining a single European market,
most of these practical difficulties will remain, so that "in
ternational sales of motor vehicles on credit will remain excep
tional, if not a purely theoretical exercise" (po 220).

Similar statement p. 235. However, harmonization or uni
fication is recommended in the case of the realization of a
common market. The Commission of the European Com
munities has recently confirmed that in the Common Market
sales of used vehicles over the border of the member coun
tries are rare because of many obstacles with respeqt to taxes
and insurance (Reply of 22 Oct. 1974, Official Journal of
the European Communities 1974 no. C 145, p. 1).

However, contrary to instalment sales in general, the credit
sale of motor vehicles may subsequently obtain international
aspects, even though the sale is local in its initiation. This sub
sequent internationalization may occur if the buyer takes the
car abroad and leaves it there or disposes of it or the car is
attached by the buyer's creditors. UNlDROIT recognizes a need
(although not yet pressing) for a certain unification in this area
(pp. 226, 228, 232, 236).

Instalment sales which are subject to special legislation are
practically consumer transactions and therefore without major
interest for international trade. But even instalment sales of
motor vehicles may present an international aspect and are
therefore worthy of some action aiming at unification. In the
wide and important field of international trade, credit trans
actions crossing the borders are very frequent and steadily in
creasing in number. For this reason we would endorse the im
plied conclusion of the French study and the explicit (although
limited) recommendation of UNIDROIT: there is a certain
need to harmonize the conflicting security interests.

2.6.2.2 Methods of unification

The French and the UNIDROIT study put forward proposals
for unification on four different levels.

(a) The "maximum" solution of the French study would
be the creation of a uniform security interest for international
cases. As a substantive model it is suggested to adopt a slightly
modified version of the United States Uniform Commercial
Code article 9 since this would integrate the many existing
varieties of national security interests. For purely national sit
uations existing national law would be preserved (pp. 73-74).

It appears doubtful, however, whether the dichotomy between
national and international situations on which this proposal is
based can be applied usefully to security interests. This dis
tinction has frequently been used in the past in order to delimit
the scope of application of conventions seeking to unify cer
tain types of contracts, especially for transportation, sales, etc.
The criterion used to determine the international character of a
contract has been either the diversity of the business residence
of the contracting parties in different States, or the necessity of
a border-crossing movement of goods or persons for the per
formance of the contract.

The UNIDROIT draft on uniform rules for sales with reser
vation of ownership of 1939/1951 (supra 2.6.1.2), by re
ferring to the definition of international sales in the Uniform
Sales Law (art. I), would have combined the two criteria
as alternatives.

It is true that the latter criterion particularly would also cover
many security transactions with an international character, es
pecially in connexion with import or export transactions (due
to the border crossing of the goods charged). More doubtful is
whether international loans (from a creditor in country A to
a debtor in country B) if no transnational movement of the
goods charged by the debtor is involved, should be brought un
der the uniform international regime. Although the loan itself
has an international character, the securing of the loan does not
and should therefore remain subject to the national regime of
country B.

The decisive objection to the French proposal, however, is
the fact that, unlike contracts, goods (especially durable goods)
do not have a single economic function which may be con
sidered to be of either national or international scope. Rather,
goods serve different purposes in the hands of different holders.

.These different purposes mayor may not imply border crossings
in successive stages. Thus some goods may pass from the uni
form international regime to a national regime, and perhaps
vice-versa; such changes may occur repeatedly. Any change of
the applicable system of law, particularly repeated changes,
would pose very involved legal problems of information about,
and recognition and adaptation of earlier security interests for
which no answers seem to be available as yet; this will be shown
infra 3.2.2. Therefore the elaboration of a uniform interna
tional regime of security interests for international cases, as
distinct from existing national rules that would continue to
govern purely national situations, is not advisable.

Even if this objection could be overcome, it is highly doubt
ful whether the nations of the world, in view of their widely
differing national systems, would be able to agree upon a uni
form solution. Even for the limited region of Western and Cen
tral Europe this possibility has been denied by two expert
bodies.
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UNIDROIT study p. 238-239; Federation Bancaire de la
Communaute Economique Europeen,ne, Rapport 1966-1968,
p.49.

Such pessimism is even more apposite for unification on a world.
wide level.

(b) The "next radical" solution proposed by the UNIDROIT
study is the unification of the conflict rules on security inter
ests. This would leave national systems largely unaffected.

Those aspects of the proposal which pertain to conflict of
laws will be dealt with at the proper place (infra 3.2.3.2.1).
The proposal relating to substantive law will be discussed infra
2.6.2.3.

(c) The "minimum" solution of the French study proposes
an interesting method, namely the elaboration of a contract
form providing for the unilateral rescission of a contract of sale
by the unpaid seller (pp. 74-75). This would come as close as
possible to a reservation of ownership, although some very sub
stantial differences remain. The decisive formal objection which
must be dealt with \here is the limited effect pf such a con
tractual clause. To become effective, an express agreement be
tween the parties to the sales contract is required. It is very
doubtful whether a broad international unification can be
achieved on this voluntary basis, even if it is promoted by the
appropriate organizations.

(d) The UNIDROIT study suggests another possible step
that would amouIit to the unification of just one (although
admittedly a major) point: to establish for motor vehicles an
accompanying document in which security interests would also
be entered (pp. 239-242). This would be a kind of special
portable system of registration. Although it is not clearly
spelled out, it would seem that the implementation of this
proposal requires an international convention, especially since
the national documents should follow an "internationally rec·
ognized model" (p. 239), obviously in order to make them
helpful for, and understandable to, foreign authorities.

The French study also briefly alludes to this idea, comment
ing that in view of certain national precedents, its general
adoption in Europe would not seem to be too difficult to ac
complish (pp. 56-57).

Without going into a substantive discussion at this point,
we may conclude that it is doubtful whether the realization of
even such a modest proposal is feasible. The first reason would
be the very fact of its modesty: it could be difficult to justify
introducing such a system only for motor vehicles. Admittedly,
however, this is really a special kind of chattel characterized
by a particularly high degree of mobility, including over fron
tiers. A growing number of court cases also shows that, indeed,
practical problems on the international level have arisen.

A related doubt pertains to the question whether only a uni
form document should be established or whether the legal
regime for entries on the document should also be regulated.
It would seem preferable to cover at least the major problems
connected with entries, such as the effects on the bona fides of
third .persons. More doubtful is whether the problems of the
international recognition of the. security interests entered on
the document can be solved at this time. This is a question of
the conflict of laws that will be discussed later in another
context (infra 3.2.2).

2.6.2.3 Substance of the proposals

Looking at the substance of the proposals we find three dif
ferent suggestions.

(1) The most far-reaching idea is that put fOi ward by the
French study in suggesting the creation of a. uniform security
interest for international (as distinct from purely national)
transactions. The model to be followed in substance is a
slightly modified version of the United States Uniform Com
mercial Code article 9 (pp. 73-74).

It is difficult to comment on this proposal since the details
of the deviations from the American model are not specified.
The American regime may indeed be considered as the most

modernized, rational and comprehensive system of security
interests in the present world. It is true that the language of
the Code would have to be denationalized and that a few pro
visions of the Code may require revision in favour of the
debtor's unsecured creditors. In addition, the international
character of the new security interest poses some new prob
lems. First, a system of registration adapted to the special
needs of international trade movements would have to be in
vented. Further, the very difficult problems of transition of a
security interest from one of the existing national systems to
the international system, and vice versa, would have to be
solved; this latter issue would seem to be especially difficult.
However, the most serious objection is the distinction between
national and international security transactions, see supra
6.2.2.2.

(2) The UNIDROIT study offers two suggestions relating
to publication of security interests:

(a) Extremely far-reaching, the proposal to create a uni
form conflicts rule for security interests would also introduce
a major innovation into many national laws. As a kind of
minimum standard of publication and as the central connect
ing point for the suggested uniform conflicts rules, all con
tracting States would be obliged to establish a system of
registration for security interests (p. 239).

This would mean a major change for all countries in which
registration is not yet provided for (see supra 2.3.3.1, 2.3.3.2,
2.3.3.4). The objections against such a system of general regis
tration for all security interests in any item have already been
set forth (supra 2.3.3.6 sub (c». They are reinforced if the
emphasis in introducing such a system is placed upon the in
ternational aspects of security interests which, after all, play
only a minor role at present. It is hardly conceivable that any
national legislator would introduce an expensive, time-consum
ing, and complicated system of registration only for the pur
pose of providing the requisite connecting factor for interna
tional transactions.

(b) Much more modest is another suggestion of the
UNIDROIT study, namely the introduction of an accompany
ing document for motor vehicles in which security interests
would also be entered (pp. 239-242). This proposal would
satisfy a genuine need because the number of conflicts relating
to security interests in border-crossing motor vehicles is steadily
increasing, especially in regions with very high mobility, such
as Europe. The need appears to be particularly pressing with
respect to lorries because these represent relatively major in
vestments which not only serve to secure the seller's claim for
the outstanding purchase price, but also serve as security for
banker's credits to the enterprise. This limitation also guarantees
the feasibility of the proposal since the number of lorries that
are permitted to cross borders is relatively restricted. If the
system worked well in this limited area, the next step might be
to consider its expansion to include other types of or even all
motor vehicles.

As mentioned earlier, not only the (uniform) document it
self should be introduced, but also, the legal consequences of
entries thereon should be fixed in a uniform way (supra 2.6.2.2
sub (d».

However, two facts suggest some caution. The experiences
with certificates of title in many states of the United States have
shown the risks of fraud to which such certificates are exposed,
especially falsifications and fraudulent procurement of duplicates.
Experience in the United States has also demonstrated the dif
ficult problems that arise from the coexistence of certificate
states and non-certificate-states within one economic unit. The
latter difficulty can probably be overcome, while the former
can be managed only in part since the human factors involved
cannot be completely controlled.

(c) In this context another proposal not emanating from
UNIDROIT should be mentioned. ECOnomic circles in the
European Communities have suggested the setting up of a cen
tral register of security interests, to be kept by the Council of
Ministers of the Communities.
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Federation ban'caire de la Communaute economique euro
peenne, Projet. de Convention relative aux efJets extraterri
toriaux des suretes mobilieres sans dessaisissement (without
date).
Articles 6 to 12 of the proposed convention establish detailed

rules for the creation and functioning of the Central Register.
Article 7 deals with the application for registration and requires
that the names of debtor and creditor, the encumbered goods
and the claims to be secured be indicated. The conditions for
terminating a registration are set out in art. 8; notable is the
rule that the debtor may also obtain the creditor's consent by
a judicial decision from a court outside the country of the cred
itor's residence or seat, provided that the decision is recognized
in the creditor's country. The duration of the registration is
limited to five years, but may be renewed on application for a
like period; registration is automatically prolonged if at the
expiration of the period the debtor is subject to bankruptcy
proceedings or if an execution is pending against the encum
bered goods (art. 9). Applications for registration or for its
termination must be certified by a notary, a consul or a similar
official (art. 10, para. 2). Any person may inspect the register
and may ask for simple or certified copies of entries (art. 11).

This proposal for a central register of security interests con
stitutes an integral element of the suggested convention for
extraterritorial recognition of security interests created in an
other member country of the European Communities. Its essen
tial purpose is to overcome the necessity of reregistration upon
removal of the encumbered goods to another country. The reg
ister would therefore merely supplement national registration
systems where these exist.

A number of difficulties are connected with such a proposal.
First, the practical importance of registration as a means of
providing effective publicity to third persons would be consid
erably reduced by one centralized registration for a major part
of Central and Western Europe. Secondly, an enormous con
centration of bureaucracy would be necessary for this central
register. Thirdly, since for purely local goods the national regis
tration remains admissible and necessary, if required by the lex
rei sitae, any interested person would have to consult two reg
isters in order to clarify the legal status of goods. The proposal
of a central register is therefore unconvincing even as regards
a regional union.

(3) The French study suggests a contractual remedy to at
tain some of the effects of a reservation of ownership. Under the
so-called consensual system of the French and many Latin legal
systems, rescission of a contract (e.g., if payment of the remain
ing purchase price has fallen due) dissolves the contract of sale
retroactively and retransfers ownership to the seller.. It is sug
gested that such a rescission clause be inserted uniformly in
sales contracts (pp. 74-75).

However, several objections must be raised against this idea.
First, it is based on the French consensual system of transfer
of ownership where transfer derives from the conclusion of the
contract (or its rescission). However, many legal systems do not
share this principle, but require for any transfer of ownership
a transfer of possession. In these legal systems rescission by one
party (or even if agreed by both parties) has no proprietary
effects and therefore does not protect the seller. Second, even
in French law a rescission declared after bankruptcy is not
effective vis-a-vis the trustee in bankruptcy; therefore this rem
edy is useless in precisely the most dangerous situation.

ID view of these major substantive objections to which an
important formal objection must be added (supra 2.6.2.2 sub
(c», it does not seem worth while to pursue this proposal any
further.

3. THE INTERNATIONAL MOVEMENT OF GOODS
SUBJECT TO SECURITY INTERESTS

3.1 Practical role of security interests in international trade
3.1.1 Present situation

At present the conscious use in international trade and in
vestment generally of security interests as a tool is not very

frequent. This assertion is based upon the literature on export
financing, a number of inquiries and interviews and appears to
derive support from the relative dearth of judicial decisions
affecting this subject.

Of course this does not imply that credit is not a feature of
international trade. On the contrary, recourse to credit in inter
national transactions is increasing constantly. However, such
credit is often not secured by security interests in goods. In prac
tice, numerous other arrangements or institutions either provide
security or obviate its necessity. The more important of these
are:

(I) The guaranteeing or insuring of export credits by spe
cialized institutions in the exporter's home country. The security
provided to the exporter by his national, state-supported insti
tution is usually designed to secure repayment of the credit
extended by the domestic seller or contractor to the foreign
buyer. Institutional security for export credits is provided by
almost all developed countries within the framework of general
export promotion.

(2) Guarantees, especially by banks, to secure payment of
indebtedness are widely used in international trade because they
are a reliable, easily liquidated security.

(3) The necessity on the part of the seller to give credit is
to some degree obviated by sales against documents and letters
of credit.

The most important legal obstacle to the more frequent
utilization of security interests in international trade would seem
to be the fact that the validity and effect of a security interest
in goods is everywhere subject to the law of the country of
importation. Exporters are not infrequently ignorant of this
rule; they either believe that their national rules automatically
apply everywhere or think they can produce this result by in
cluding an (ineffective) contract clause declaring their national
law to be applicable. Where the exporter or other creditor in
an international transaction is aware of the above conflict rule,
he is confronted with a vast variety of widely differing national
rules on security interests which may have little or no similarity
to rules with which he is familiar. Apart from the variation
from place to place in the legal rules, a further drawback of
this form of security is inherent in the very nature of goods.
Even on a purely national level, resale or other liquidation of a
security interest in goods after the debtor's insolvency is less
profitable economically, more burdensome and more time
consuming than realization by recourse to proceeds of an in
surance or other methods for safeguarding payment of purchase
money itself.

In spite of all these disadvantages to which security interests
are subject in international trade, the tendency to have re
course to them is growing. It would seem that two groups of
creditors in particular use security interests in international
transactions: firstly, international financing institutions, when
ever they are obliged to accept such security located in the bor
rower's country, and secondly, exporters of plant and machinery
who often attempt to obtain security interests in conformity
with the law of the country of importation. The size and the
duration of their trade credits often makes the trouble and the
costs of the necessary arrangements worth while.

3.1.2 Future trends

A careful observer of the present scene of international trade
may detect certain trends which enable a forecast of likely
developments in the coming decade or two.

Since both the volume, and credit-demand in international
trade is undoubtedly likely to increase, the need for security
interests as a protective device will grow. This growth will be
particularly noticeable within the various regional economic
unions or compacts. Thus in the European Communities and
in Europe generally the past years have produced an increasing
number of cases in which the treatment of foreign-created se
curity interests has been at issue.

The emphasis, as in the past, will be on security interests se-
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curing the purchase price, either in favour directly of the seller
or of a credit institution financing the seller (or buyer).

Less certain is whether in the foreseeable future national
credit institutions will grant more credit outside their territorial
border to debtors in other countries, with a consequent increase
in the use of security interests in goods located abroad. One can
merely say that such a development is possible. It would also
imply that the status of foreign-created security interests, which
generally secure loan-credit, may, in future, assume relevance.

Apart from intentionally created sale or loan arrangements
in international trade, it is more certain that in an increasing
number of instances originally national situations will against
the will of the secured creditor, turn into internatio~al ones.
By virtue of the increasing international mobility of persons
and goods it will happen more frequently than in the past that
debtors will move into another country with their personal
belongings and professional equipment. More often than not
only the encumbered goods either in the debtor's possession or
d.ue to the debtor's disposition of the goods may cross frontiers,
either temporarily or forever.

In the result, it can be said with confidence that the factual
importance of security interests in international trade is likely
to increase within the next 10 and 20 years.

3.2 Security interests in goods (excluding means of transport)

3.2.1 Basic situations

Two different factual situations may occur in practice which
may call for a variation of the basic rules. One is the static
situation which does not involve any movement of the encum
bered goods over a frontier. The second is the dynamic situa
tion where the encumbered goods will so move.

3.2.1.1 The static situation

Contractual security interests in goods are governed accord
ing to a long-established, almost universally recognized principle
by the law of situs of the encumbered goods.

See Rabel, The Conflict of Laws. A Comparative Survey IV
(1958) 60-64 with numerous references.

By the predominant view, the same rule is applied to statutory
interests, including those of the unpaid seller guaranteeing the
purchase price.

See Rabel op. cit., IV 64-66.
The application of this basic rule to a static situation where

the encumbered goods do not cross frontiers, does not, apart
from minor doubts as regards statutory interests cause
difficulties. '

Nevertheless, it is important to fix expressly this conflict rule.
It guarantees that the security interests that have arisen in any
country will, wherever their existence or effect may come to
be litigated, be submitted to the same legal system. This is the
highest degree of harmonization of law which can and needs to
be achieved in this specific area.

3.2.1.2 International removal of goods

. Problems only arise in the case of a "conflict mobile", that
IS, on the encumbered goods crossing the territorial borders.
Any such movement involves a conflict between the former
and the new lex situs. Apportionment of "jurisdiction" between
the two different leges situs seems on principle to be simple
enough: the first lex situs governs all acts which have occurred
while the encumbered goods were situated at the first location,
whereas the second lex situs applies to all acts which have oc
curred at the second location.

But matters are complicated by the fact that the two leges
situs must be connected with each other. What is to be the fate
of rights which have been created or have vested under the
first lex situs? Should the law of the new location not give effect
to them as far as possible? But such recognition of pre-existing
security interests necessitates their transplantation into a new
legal environment-a difficult operation in view of the very
considerable divergencies in the various national legal systems.

The obstacles and limits to a transplantation of foreign
created security interests into domestic institutions constitute
the nucleus of the legal problems involved in the international
movement of goods subject to security interests.

3.2.2 "Mobile conflicts"

The French call conflicts between two or more successive
leges situs arising from the international removal of goods a
"conflit mobile". We shall use an English version of the term
as a convenient short-hand expression covering the various prob
lems that arise in this factual situation.

From a legal standpoint the transplantation of a foreign se
curity interest may take one of two forms: the foreign security
interest may be preserved "tel quel", or it may be adapted to
a corresponding security interest of the new lex situs, i.e. do
mesticated. This second form of transplantation appears to be
required by the general rule of the lex rei sitae, but is obviously
a complicated process with which we shall be concerned in some
detail (infra 3.2.2.1).

It has been asked whether a foreign security interest may not
also be transplanted by adopting it tel quel, Le. with the effects
attached to it by the earlier lex situs or, more precisely, the
lex situs of its creation. Such an exception seems indeed to be
called for with respect to transient goods (infra 3.2.2.2).

The difficulties of any form of transplantation can, under
certain circumstances, be, to some degree, avoided by creating
a security interest according to the rules of a future lex situs
(infra 3.2.2.3).

3.2.2.1 Domestication of foreign security interests

The international removal of encumbered goods has the
consequence that the laws of the two (or more) locations suc
cessively claim application. Consequently, security interests
created under the first lex rei sitae and still in existence at the
time of the border-crossing must be domesticated at the new
location in order to continue to exist under the new law gov
erning them. Such domestication is certainly required if the
goods can be expected to, or in fact remain for a more or less
extended period of time in the jurisdiction of the new situs. If,
on the contrary, they are intended to, or in fact, remain only
provisionally, moving soon to a third country, or return to their
original location, then a domestication of the foreign created
security interests is possibly not necessary (infra 3.2.2.2).

The domestication of foreign security interests raises two
separate questions. The first is to find in the new legal system
an institution which is equivalent to the foreign created security
interest. If such an institution has been found, the further prob
lem concerns the method whereby the existing differences are
to be bridged, Le. to adapt the foreign to the corresponding
domestic security interest. We shall discuss these two problems
in turn.

3.2.2.1.1 Equivalence

A security interest created in country A can only be domes
ticated in country B if the latter has an equivalent device. Ob
viously, the domestication will be easier, in proportion to the
extent the two institutions correspond to each other.

The only relevant legislative rule seems to exist in Canada.
The (Uniform) Conditional Sales Act, adopted in most of the
Anglophonic provinces, provides that a right of revendication
or a preference for the price of the goods sold or a right to a
dissolution of the sale and repossession of the goods granted to
the seller under the law governing a contract of sale made out
side the province, shall not be valid in the province after the
goods are brought into it, unless the contract complies with the
requirements of a conditional sales contract and is registered.

Canada: (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 8.

The provision has obviously been drafted by the anglophone
provinces in view of the French-inspired law of the province
of Quebec. By requiring unconditional domestication it reflects
little effort on the part of the anglophone provinces to adjust



214 Yearbook of the United Nations Commission on Intemational Trade Law, 1977, Volume Vlll

or accommodate to the special situation of Quebec-created con
tractual and statutory security interests. At best this uncom
promising attitude may be explained by the conviction that
the Quebec institutions mentioned above do not correspond
closely enough to the anglophone conditional sale so that com
plete adaptation to the latter must be insisted upon.

A brief survey of court practice in a few countries shows how
strongly the attitude of the courts in the receiving country is
influenced by the forum's general approach to security interests.
Thus the very liberal German system is reflected in the broad
reception of foreign security interests.

Federal Republic of Germany: Federal Supreme Court 2
Feb. 1966, BGHZ 45, 95, IPRspr. 1966/67 No. 54: "Italian"
reservation of ownership, although effective in Italy only as
between seller and buyer given effect in Germany as a "Ger
man" reservation of title and therefore also against the Ger
man buyer's attachment creditors.
Federal Supreme Court 20 March 1963, BGHZ 39, 173,
IPRspr. 1962/63 No. 60: "French" security interest in auto
mobile in Germany valid as a non-possessory security interest
against German attachment creditor of the French buyer.
OLG Hamburg 2 June 1965, RabelsZ 32 (1968) 535, IPRspr.
1965/66 No. 73: "English" reservation of the right of dis
posal equated to German reservation of ownership, but held
invalid in Germany on other grounds.

Austrian courts have frequently had to deal with security in
terests created under German law. They have recognized them
as far as their effects have complied with Austrian law. But
effects of the "German" interests not compatible with Austrian
law have been refuted, in general.

Austria: Supreme Court 19 Sept. 1956, HS 1939-1958 part
2 No. 108, and 7 June 1961, SZ 34 No. 91: "German" reser
vations of ownership ineffective in buyer's insolvency, as far
as extension to products of the goods sold is concerned.
The status of a German fiduciary transfer of ownership as
against attachment creditors of the debtor is controversial: it
has been held valid (contrary to Austrian law) by Supreme
Court 22 Sept. 1964, ORiZ 1964, 220; contra LG Innsbruck
2 June 1972, Z.f.Rvgl. 1973, 49.

In view of the very .restrictive French attitude to security inter
ests it is not surprising that foreign-created interests are also
generally denied effect, if no efforts at "domestication" have
been undertaken.

France: Trib.civ. Strasbourg 19 June 1957, Rev.crit.d.i.p.
1959, 95: "German" reservation of ownership invalid as
against French buyer's attachment creditor.

Cour de Cassation 8 July 1969, Bull.civ. 1969 I 213, Rev.
crit.d.i.p. 1971, 75: "German" security transfer of ownership
invalid as against the debtor's attachment creditor.
Cour de Cassation 3 May 1973, Bull.civ. 1973 I 128, Rev.
crit.d.i.p. 1974, 100: "Dutch" feigned security transfer of
ownership invalid as against debtor's French attachment
creditor.

But see Cour d'appel Amiens 10 Jan. 1974, D.S. 1974 J. 363:
"German" reservation of ownership valid in French buyer's
bankruptcy if unequivocally asserted by seller before adju
dication in bankruptcy.

Legal writers have paid only scant attention to the specific prob
lems and difficulties of domestication of foreign security in
terests, especially if the security interests of the new location
do not precisely correspond to the former. Thus it has been
correctly pointed out that in Belgium and France the true
equivalent of a German reservation of ownership is not the
local reservation of ownership-because it is ineffective in the
buyer's bankruptcy-but (as far as industrial equipment is con
cerned) respectively the (reinforced) seller's privilege in Bel
gium and the Security interest under the French law of 1951.

Sauveplanne in an opinion submitted to the Commission of
the EEC in 1963 (Doc. 8838/IV/63, p. 80); Schulze, note in
Rev.crit.d.i.p. 1959,98, 103.

However, if the necessary registration has not been effected,
the seller will be restricted in the buyer's bankruptcy to the
simple statutory seller's privilege.

Mezger, not in Rev.crit.d.i.p. 1974, 103, 107, 108.

From the foregoing cases and discussion the following con
clusions may be drawn:

First, the chances of domesticating a foreign-ereated security
interest depend a great deal on the spirit and structure of the
substantive rules governing security interests at the new loca
tion of the encumbered goods. The more developed and liberal
this law is, the easier the domestication of foreign security in
terests will be. Thus the all-embracing, uniform security in
terest of the United States (supra 2.1.3) should be particularly
open in receiving any foreign security interest whatsoever. On
the other hand, the widespread French spectrum of the varied,
specific security interests (supra 2.3.2.3.1 sub (a» will create
considerable obstacles to the domestication of foreign security
interests.

Secondly, the efforts that will have to be invested by the
creditor (and the debtor) in order to domesticate a foreign se
curity interest depend on the degree of conformity to the equiv
alent institution at the new location. If there is close conformity,
as between reservations of ownership in the Federal Republic of
Germany and Austria, the creditor will not need to do anything.
In other instances, e.g. on removals to France, considerable ef
forts may be necessary in order to achieve domestication at an
equivalent plane. If no efforts are made, the foreign security
interest may lapse or may continue with limited effects, e.g. as
a statutory privilege.

Thirdly, on a technical level domestication should achieve
continuity between the foreign and the domestic security in
terest. Domestication is only the transformation of a pre-existing
security which preserves its identity, although it may change
its form and effects. Wherever the time of creation of a security
interest is relevant (e.g. in the rules on fraudulent preferences),
the original creation at the foreign situs should be relevant.

3.2.2.1.2 Adaptation

The necessity to adapt a foreign security interest to domestic
requirements always exists if domestication is to be achieved,
whether or not the former and the new interest closely conform
to each other. Conformity looks only to the effects of a security
interest. The effects, however, may depend upon the observa
tion of certain formal requirements. Thus German and Swiss
reservations of ownership conform closely in substance; and
yet, many German reservations have lost their effect upon re
moval of the encumbered goods to Switzerland since the Ger
man creditors failed to register the reservation as prescribed
by Swiss law.

If the new lex rei sitae establishes certain requirements, as,
e.g., registration, for the continued existence of a security inter
est, they must also be observed for one created abroad. On the
other hand, the new lex rei sitae may require certain formali
ties only for the act of creating the security interest (e.g., a
notarial document, or attestation by two witnesses, etc.). Such
formalities proper are subject to the universally accepted prin
ciple of locus regit actum. Therefore the law at the new situs
does not insist that they be observed or repeated for a security
interest created abroad.

Experience shows that the major practical problems in adapt
ing a foreign created security interest to the conditions of ex
istence established by the new lex situs are local requirements
as to publication of the security interest, especially its registra
tion. The difficulties engendered thereby are of two types.

The first is merely psychological. Many exporters, especially
those in countries without a registration system, are ignorant
of the necessity to file a registration and therefore stand to lose
their security. Thtls many German exporters who have had re
served ownership in their goods and have sold to Switzerland
have lost their security interest due to the failure to register the
latter, as required by Swiss law. Ignorance of the applicable
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foreign law is, of course, not a problem which can be solved
by legal means proper.

A genuinely legal problem is, however, posed by those legal
systems which set up aAtlaximum period for registration, usually
calculated from the date on which the security interest has
been created. The vast majority of these statutes do not antici
pate or contemplate an importation of encumbered. goods in
future and do not thus provide a supplemental period for sub
sequent registration. Two remarkable exceptions are to be found
in the United States and in Canada.

The American Uniform Commercial Code provides a grace
period of four months after importation of encumbered goods
within which the security interest, if it has been perfected be
fore, must be perfected. If this is done, the security interest
"continues perfected in this state".

United States: Uniform Commercial Code s. 9-103 (3)
sent. 3.

If the security interest is "re-perfected" after the expiration
of the four months period, .perfection is not retroactive to the
time of removal, but dates only from the time of perfection
in the new state. The same is true if the security interest was
not perfected under the former lex situs and is first perfected
under the new lex situs.

Ibid., s. 9-103 (3) sent. 4 and 5.
This text has been preserved on the whole in the proposed 1972
version of the Code, with the following slight amendments.
First, the grace period may be less than four months where the
period of perfection in the former lex situs expires earlier,
such lesser period being substituted. Secondly, the rules on the
effect of a belated reperfection or on the first perfection of a
hi~herto imperfect interest have been repealed, probably as
bemg unnecessary. Thirdly, if a security interest is not reper
fected in time and therefore becomes unperfected at the end
of the grace-period, it "is thereafter deemed to have been un
perfected as against a person who became a purchaser after
removal".

Uniform Commercial Code, 1972 version, s. 9-103 (1) (d).
These rather complex rules well illustrate the practical problems
which are likely to arise in this field.

The Canadian provisions are simpler in pattern and have a
slightly different approach. The grace-period for registration at
the new location is determined on a different basis: the period
begins to run after the secured creditor has received notice of
the place to which the encumbered goods have been brought
in the province and is then limited to 30 days (in a few prov
inces to 21 days).

(Uniform) Bills of Sale Act of 1928, revised 1955, amended
1959, s. 13; (Uniform) Conditional Sales Act of 1922, revised
1955, amended 1959, s. 7.

This rule is, of course, much more "creditor-inclined" and there
fore harsher against third persons resident in the new location.
It may be years before the creditor receives information on the
new location of his goods, and yet he is protected throughout
this time. It is not entirely certain, although probable, that the
foreign-created security interest remains valid during the 30
days grace-period. If no new registration takes place within
the grace-period, the statutes enunciate the persons against whom
the security can no longer be set up; these are a creditor of the
debtor and a purchaser in good faith for valuable consideration
and without notice.

See the provisions cited.
These persons are the same as against whom a purely domestic
security interest is invalid, unless registered.

See (Uniform) Bills of Sale Act s. 4 (I) and (Uniform) Condi
tional Sales Act s. 3.

Thus, in effect, perfection in the American sense is intended.
Similar grace-periods should be made available for all means

of publication, not only for all systems of registration but also
for the requirements of a formal contract ormarki~g of the
encumbered goods (supra 2.3.3.4). One way of overcoming the

difficulties of reregistration as the major obstacle to complying
with the conditions of the new lex situs would be to substitute
for, or supplement, the various national registration systems
with an international register. This course is feasible, if at all,
only on a regional basis. Indeed, it has been recently proposed
by economic circles for the European Communities (supra
2.6.2.3 sub (2) (c) ).

These formal requirements apart, if there is no close con
formity between the security interest of the old and the new
location, the parties may have to transform the interest orig
inally agreed upon. Thus upon importation of goods to France
in which a foreign seller has reserved ownership, it will be
desirable to transform these reservations of ownership into one
of the available special security interests (supra 2.3.2.3.1 sub
(a». The parties will have to draw a new contract and to
procure its registration.

The initiative for an adaptation to formal requirements for
the continued existence of a security interest or a substantive
transformation to a new form of device must always be taken
by the secured creditor. But in many instances, and especially
in the case of substantive transformation, the debtor's co
operation may be necessary. Perhaps the duty to co-operate can
be implied from the original contract between the parties. Es
pecially where the contract envisages movement of the encum
bered goods across frontiers, the debtor must be held bound to
co-operate in every act that may be necessary to create an
equivalent security interest at the new location of the encum
bered goods. But it would be preferable to establish this obli
gation expressly in order to exclude doubts and uncertainty.
3.2.2.2 Exception: transient goods

The difficult process of domesticating foreign security interests
is certainly called for where an international removal of goods
is more or less "definite". But it is very doubtful whether domes
tication is also necessary in the very frequent instances where
encumbered goods merely pass through one or several foreign
countries and soon return to their home country. Thousands of
automobiles cross daily the frontiers of European countries in
which reservations or security transfers of ownership exist or
which are subject to hire-purchase; the same applies to more
valuable equipment carried in lorries or by tourists. It would
be absurd to think that in each of these cases complicated adap
tations to the new transient location (perhaps, where applicable,
with registrations as in France or Italy, see supra 2.5.1.4) would
be necessary. This would be the end of international tourist or
freight traffic. Clearly, the security interests created at the per
manent location of these goods continue to exist tel quel during
these voyages. This assertion is not put to any test as long as
these goods do not come in touch with the legal system of the
transit country, i.e. as long as no person asserts rights in the
goods that are based on the legal system of the transit country.
It may be assumed that this is true in more than 99 per cent
of the cases.

Similarly apparently Goode and Ziegel 220.
More doubtful is the situation where the goods become sub

ject to some transaction or act of execution in the transit coun
try (e.g., the encumbered goods are stolen or sold or a local
creditor exercises a statutory privilege on them or brings exe
cution). In such cases it may seem indispensable to adapt the
foreign security interest to one of the categories at its present
location. However, this conclusion is not cogent because its
consequences may be far-reaching. Thus foreign-created security
interests would have to be registered if the new location de
mands registration; and if no special time-limit should be pro
vided for imported security interests, these would always be
ineffective at the new situs.

It would seem appropriate that the security interests encum
bering transient goods which, by some legal act, have become
affected by the law of a transit country should remain subject
to the law of the permanent location at which they have been
created, unless and until their permanent location is moved to
another country. On the other hand, the legal effect of any
act affecting the security interest in the transit country must be
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governed by the law of this situs. A partial precedent for this
general approach is to be found in a decision of the Supreme
Court of the Federal Republic of Germany. It recognized a
security interest created in Franct in a French lorry according
to the decree of 1953 when the lorry was attached in Germany
by a German creditor. The court did not attempt to transplant
the French security interest into one of the German categories,
but recognized it as supporting a claim for preferred satisfaction
by the French creditor, presumably by virtue of French sub
stantive law, but asserted according to the procedural rules of
the lex fori.

Federal Supreme Court 20 March 1963, BGHZ 39, 173,
IPRspr. 1962/63 no. 60. The decision has been supported
unanimously by German writers.

The attachment by the local creditor, on the other hand, was
certainly subject to the lex fori, both as to substance and as to
procedure.

The rule outlined above is, however, not yet generally
accepted.

A related exception concerns "res in transitu"; this refers
mainly to goods sold for export which on their way to the
import country may pass through various other countries. Here
again it would be inappropriate to assume that each transit
country impregnates the legal status of any security interest
created in the country of exportation, unless the goods come
into legal contact with a transit country. Opinions of writers are
sharply divided,

see Rabel, Conflict of Laws IV (1958) 101,
but the problem seems to have little practical relevance, as is
shown by the dearth of judicial decisions.

3.2.2.3 Creation of security interest according to a future lex
situs

The major difficulties of adapting a security interest to a new
lex situs would be avoided if it were possible to create a security
interest according to the law of the country of importation
while the encumbered goods are still in the country of expor
tation. This method avoids any attempt at complying with the
rules of the first location of the goods because security is not
needed there, but at the future location in the buyer's country.
Therefore the difficulties of transforming a security interest
from one legal system into another can be avoided.

Two examples of international business practice may be
adduced. In one case General Electric sold television sets in
New York to a Venezuelan firm under reservation of owner
ship. It was agreed that the sales contract was to be governed
by New York law, the reservation of ownership by Venezuelan
law. In the buyer's bankruptcy the American seller was allowed
to reclaim the goods. The Venezuelan court held that the
agreement between the parties submitting the reservation of
ownership to Venezuelan law was valid on the ground (prob
ably irrelevant) that the parties are free to select the applicable
law. It further held that the certification of the parties' signa
ture by a New York notary public complied with the require
ments as to form of Law no. 491, art. 5 litt. (b).

See supra 2.3.3.2 sub (b). Decision of Juzgado Segundo de
Primera Instancia en 10 Mercantil (Distrito Federal) of 12
March 1970-unpublished.
In another case the Italian seller of certain machinery to be

delivered to a German buyer in the Federal Republic of
Germany had orally reserved ownership. According to Italian
law such an agreement has no effect against third parties, but
under German law is fully effective. .

See supra 2.3.3.2 sub (b) and 2.3.3.1.
When the machines were attached in Germany by buyer's

creditors, the Federal Supreme Court held the attachment to
be invalid since the parties were deemed to have agreed upon
a reservation of ownership under German law.

Federal Supreme Court 2 Feb. 1966, BGHZ 45, 95, IPRspr.
1966/67 no. 54.

The only statutory recognition of this practice is to be found

in the United States. In derogation of the principle of the lex
rei sitae, the validity of a security interest created abroad is
governed by the law of the forum, subject to two conditions.
First, the parties must have understood at the time of creating
the security interest that the property would be kept in the
forum state; and secondly, the encumbered goods must have
been brought into this state within 30 days after creation of
the security interest.

United States: Uniform Commercial Code s. 9-103 (3) sent.
2. The 1972 revision essentially maintains the rule, but with
certain refinements:
(1) the provision is now limited to purchase money security
interests (see supra 2.3.2.2);
(2) the rule is now bilateral, not unilateral as previously
(when it was only for importations into the forum state);
(3) the law of the future situs is to govern only perfection
(Le. effects against third persons), not other aspects of
validity;
(4) the 30 days period runs from receipt of the goods by
the debtor; see s. 9-103 (1) (c).

An analysis of the case and statutory material reveals the fol
lowing points. (1) As to the form of the conflicts rule, a bi
lateral rule is clearly better than a unilateral one. The latter
covers only incoming property, whereas the former also extends
to outgoing goods. Full security is, of course, only achieved if
both countries affected by the transaction have a corresponding
rule. (2) In countries without a special conflicts provision the
basis of the rule is not derived from the party's autonomy, but
the general lex rei sitae, although modified to the special cir
cumstances of the situation. (3) The limitation to purchase
money security interests appears to be justified. Goods encum
bered for loans are usually not intended for international
movement. (4) The new rule may pose the problem, as illus
trated by the Venezuelan case, whether certain foreign public
documents satisfy the provisions of the country of importation,
if the latter's "perfection" depends upon such formalities rather
than registration. (5) The practical effectiveness of this "for
ward-perfection" will mean that registration of incoming goods
be made possible before the goods have entered the country
of importation. (6) The status of third-party rights created in
the goods before they leave the country of exportation is as yet
uncertain. Perhaps considerations similar to those in the case
of transient goods (supra 3.2.2.2) should apply.

3.2.2.4 Obligation under the law of the exporting country

In order to reduce the problems arising out of the existence
in the buyer'S country of mandatory rules as to the form of a
contract which reserves ownership of goods sold, the German
Democratic Republic requires the buyer to comply with such
regulation in due time and to furnish proof to the seller of
having done so.

German Democratic Republic: Gesetz liber internationale
Wirtschaftsvertrage of 1976, art. 233 (2).

3.2.3 Uniform conflicts rules

One may usefully distinguish legislative attempts to achieve
uniformity of conflicts rules from the more recent literary
proposals for unification.

3.2.3.1 Legislative unification of conflict rules

The various attempts to unify conflicts rules relating to
security interests, have met with little success so far.

3.2.3.1.1 Bustamante Code of 1928

According to article 111 of the Bustamante Code on Private
International Law of 1928, pledged goods are deemed to be
located at the place of the creditor's residenc~.

League of Nations, Treaty Series, vol. LXXXVI, p. 113. In
force in 1S Latin American countries.

This rule is obviously based on the principle that a pledge
requires transfer of possession to the creditor. In the title
"Contracts", arts. 214-217 declare certain provisions relating to
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pledges to be "territorial". This probably means that the law
of the place of the creditor's residence appl~es.

Since the <:ode makes no reference to non-p~ssessory secu
rity interests, it is hardly relevant for present-day purposes.

• 3.2.3.1.2 Montevideo Treaty on In~ernational Commercial
Terrestrial Law of 1940

Four provisions of this treaty
United Nations (ed.), Register of Texts of Conventions and
other Instruments concerning International Trade Law (1971),
p. 254. In force in Argentina, Paraguay and Uruguay

deal with commercial "pledges". Article 20 subjects the con
tractual relations between creditors and debtors to the lex situs
at the time of creation of the "pledge". Arts. 21 and 22 deal
with international movement of the encumbered goods. In
order to preserve rights acquired under the first lex situs, both
the formal and the substantive requirements of the second
lex situs must be observed (art. 21). Apparently rights acquired
at the new location by bona fide third persons are governed by
this law (art. 22, para. 1). These latter provisions correspond
to the unwritten general conflicts rules set out above (see
3.2.1.2).

3.2.3.1.3 Hague Convention on the Law Applicable to Trans
fer of Ownership of 1958

This convention which is (as yet) not in force (and probably
never will come into force) determines which law governs the
transfer of ownership in international sales.

<:onference de la Haye de Droit International Prive, Recueil
des Conventions de la Haye (1970), p. 16.

The convention therefore affects only reservations of ownership
in international sales transactions. Art. 2 No. 4 of the conven
tion provides that as between the parties the law governing the
sales contract determines the validity of a reservation of owner
ship by the seller. As against the creditors of the buyer, any
rights of the unpaid seller, such as a statutory privilege or a
claim for possession or ownership arising in particular by
virtue of a reservation of ownership, are subject to the law of
the place where the goods are situated at the time a claim is
first asserted, or an attachment levied against the goods (art. 4,
para. 1). This rule of the lex rei sitae is further made appli
cable to a sale by documents representing the goods; in this case
the location of .the documents rather than that of the goods is
decisive (art. 4, para. 2).

These are the only rules applicable to one of the various
types of non-possessory security interests. As regards their con
tent, the remarkable feature of the rules is the form in which
they adhere to the principle of lex rei sitae. By fixing as situs
the place where the goods are located when a claim is first
asserted, or an attachment levied against the goods, the <:on
vention supports the thesis developed above with respect to the
treatment of transient goods: by the assertion of a claim, or
the levying of attachment against the goods, these clearly come
into legal contact with the lex situs (supra 3.2.2.2). On the other
hand, a situs without these contacts is not relevant under the
<:onvention. At least for transient goods this restrictive inter
pretation of the lex rei sitae is very reasonable.

3.2.3.2 Recent proposals

Some of the more salient proposals put forward in recent
years deserve discussion here.

3.2.3.2.1 The draft of the "Federation bancaire" of the Euro
pean Economic Community (EEC)

Apart from its proposals concerning single international fil
ing (supra 2.6.2.3 sub (2) (c), the "Federation bancaire" of the
EE<: has also elaborated certain conflicts rules for non-possessory
security interests (excluding reservations of ownership).

Federation bancaire de la <:ommunaute economique euro
peenne, Projet de Convention relative aux eDets extraterri
toriaux des sureres mobilieres sans desaississement (undated).

Under the draft, priority of the security interests as well as

acquisition by third persons of the encumbered goods, is
governed by the lex situs (art. 3, par. I and IV).

Uniform rules of substantive law determine priority inter se
as between several security interests. They also provide that
encumbered goods shall not become fixtures, and further con
tain provisions subrogating the secured creditor to his debtor's
claim for the purchase-price where the latter has sold the goods
to a bona fide third person (art. 3, para. 11, III and VI).

A third category of rules specifies the equivalent rule in each
domestic system applicable to security interests which from
the standpoint of that system, are foreign-created. A~ men
tioned, article 3, paragraph I submits questions of priority to
the lex situs; subparagraph 2 then proceeds specifically to name
one particular type of security interest in each country, the
priority rules of which are made applicable to any question of
priority which may arise in that country in connexion with any
category of foreign-created security interests. Article 4 makes
similar provision for enforcement and insolvency procedures.
This rule tacitly assumes that such procedures follow the law
of the respective forum. If such a procedure affects a foreign
created security interest, the equivalent category of domestic
security device is indicated, and its rules made applicable.

3.2.3.2.2 Reservations as to utility of conflict rules

The French study (p. 73) evinces great scepticism as to the
utility of conflict rules. It points out that these work reasonably
well between countries whose substantive laws are similar (as
those of Austria and Germany). But conflict rules have proved
inadequate in the case of countries whose internal laws differ
considerably since in these cases the emergency clause of public
policy is frequently invoked. It is therefore recommended that
attention be directed primarily to a harmonization of the sub
stantive law of the various countries.

This general conclusion does not take into account the pos
sibility of unifying the conflict rules on security interests and
therefore does not evaluate the,possible utility of such unification.

<:uriously enough, among the three possible solutions pro
posed for unifying the substantive law of security interests, the
"median" solution is expressed as consisting of conflict of laws.
The French study refers (p. 74) to the draft convention on
bankruptcy of the member countries of the European <:om
munities of 1970 which is said to provide, inter alia, for the
mutual recognition of reservations of ownership (supra 2.6.1.3).
As a matter of fact, the relevant provisions of the draft con
vention establish uniform rules of substantive law (see supra
2.6.1.3). The French study recommends the extension of the
scope of such provisions beyond the field of bankruptcy.

3.3 Security interests in automobiles

Special conflicts rules for automobiles may be envisaged for
two reasons. First, because vehicles are much more mobile
than ordinary goods. And further, the official documents issued
for automobiles and used, at any rate in some countries, for the
registration or at least proof of security interests (supra 2.5.1.5),
may assume relevance in the international movement of vehicles.

At present, no special rules affecting the truly international
movement of automobiles seem to exist.

3.3.1 United States

Interesting special rules have been developed within the
United States largely to regulate the heavy volume of inter
state movements, although not restricted in law to these.

The Uniform <:ommercial <:ode at first had contented itself
with one simple rule. If under the applicable provisions per
fection of a security interest in goods covered by a certificate of
title required indication thereof on the title, perfection of a
security interest was to be governed by the law of the state
which issued the certificate.

Uniform <:ommercial <:ode s. 9-103 (4).
This provision has turned out to be too simple because of

its failure properly to take into account the difference between
those American states which have certificates of title and those
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which do not. More particularly, it failed to envisage the move
ment of automobiles from one category to the other. In the
1972 revision of the Code, a complicated new rule has been
substituted.

The main rule has been preserved: the law of the state issuing
the certificate governs perfection of security interests (s. 9-103
(2) (b». Where the encumbered vehicle is moved, the former
law remains applicable until either surrender of the certificate
of title or new registration of the vehicle (s. 9-103 (2) (b). If
vehicles are removed from a non-certificate state, the general
rule affecting removal of encumbered goods is declared to be
applicable.

Ibid., s. 9-103 (2) (c), see supra 3.2.2.1.2.
The rights of bona fide buyers are also strengthened. A buyer

who does not trade in the respective kind of goods and who
buys the vehicle and receives delivery of it without knowledge
of the security interest, may have priority over a security
interest created abroad. This is so if the security interest is not
indicated in the certificate or if the certificate does not mention
that the vehicle may be subject to security interests not shown
on· the certificate (s. 9-103 (2) (d».

These new rules indicate adequately the problems that have
to be anticipated by special conflicts rules relating to the inter
national movement of automobiles.

3.3.2 Proposals of the UNIDROIT study

In its study, UNIDROIT recommends the adoption for auto
mobiles of the system of international recognition of security
interests as it has been established by international conventions
for security interests in ships and aircraft. This would imply,
according to the study (pp. 223, 239), the necessity of instituting
a registration system for motor vehicles in each country, of
harmonizing the rules on transfer of ownership and of intro
ducing a single security interest. In the field of conflict of laws
a uniform conflicts rule would have to be created under which
the law of the place of registration would govern security inter
ests in the vehicle. It is admitted, however, that court practice
does not yet seem to have sensed a need to break away from
the general rule of the lex rei sitae (p. 226).

We have recorded elsewhere our objections against instituting
a special system of registration for the purpose of serving as a
connecting point of a conflict rule (supra 2.6.2.3 sub (2) (a».

However, this objection does not go to the substance of the
proposed conflict rule. On the contrary, this rule in essence
accords well with our own views on the legal status of transient
goods (supra 3.2.2.2). The proposed conflict rule does not really
depend on the existence of a registration system of the tradi
tional nature in each country. "Registration" may be under
stood to relate to the administrative registration of motor ve
hicles-a procedure which probably exists everywhere. The'
same idea may also be expressed by referring to the law of the
state which has issued the registration plate assigned to the
vehicle.

Occasionally the UNIDROIT study also alludes to the "plate"
as determining the applicable law (p. 223).

3.4 Security interests in railway rolling stock

No special conflicts rules appear to have evolved for railway
rolling stock.

However, one rule indirectly affects security interests in these
means of transport. Rolling stock of a railway as well as private
wagons are exempted from attachment outside the home State.

International Convention Concerning the Carriage of Goods
by Rail (CIM) of 1961, art. 56, para. 3; International Con
vention Concerning the Carriage of Passengers and Luggage
by Rail (CIV) of 1961, art. 56, part 3 (Zweigert/Kropholler,
Sources of International Uniform Law 11 (/972) p. 267, 316).

On a limited geographical scale recognition of foreign-created
security interests is achieved within the member countries of
the "Euroflma" (an "international" company for the joint financ
ing and acquisition of railway rolling stock).

Convention of 20 Oct. 1955, United Nations, Treaty Series,
vo!. 378, p. 225.
According to article 3, lett. (a) "Eurofima" remains owner of

the rolling stock financed by it until the full purchase price has
been paid to it. This ownership will be recognized, by virtue of
the convention, in all member States.

4. RECOMMENDATIONS

4.1 Substance of the proposals

Our specific proposals for a harmonization of the substan
tive rules relating to security interests as gathered from the pre
ceding comparative analysis have been summarized in the
conclusions appended to the various subdivisions of part 2. The
detailed suggestions concerning the conflict rules governing
security interests are contained in the analysis and discussion
of part 3.

4.2 Method of implementation

The question to be discussed at this point concerns the best
method for the implementation of the various proposals aimed
at the improvement of the existing law. Three major methods
appear to be available: a uniform law convention; a model
law; and recommendations.

4.2.1 Uniform law convention

It would seem that international legislation in the form of
a convention providing uniform rules of substantive and con
flicts law is not appropriate in this case. As against international
sales or international transportation or the international circula
tion of negotiable instruments, transnational incidence of se
curity interests is as yet relatively moderate. It would prob
ably be difficult to obtain sufficient government support for an
international conference dealing with the relatively technical
topic of security interests; and even if the text of an international
instrument could be agreed upon, national parliaments would
probably be slow and perhaps even reluctant to ratify such a text.

4.2.2 Model law

An alternative to a uniform law convention would be a
model law or perhaps on a lesser scale model rules. The dis
tinctive difference lies in the fact that a model law does not
impose upon contracting States the heavy obligation to intro
duce unified rules in their national legislation which would
result from ratification of, or adherence to, an international
convention. Another advantage may be that model rules are
more easily adapted to the general framework of the national
law. This consideration is particularly relevant in the case of
model rules on security interests which will probably never
aspire to cover all aspects of the field, but will merely supple
ment or amend a relatively limited number of existing national
rules.

Of course, the informality and flexibility of the model law
which may only require signature also threatens to undermine
the success of such a measure. Perhaps moral persuasion or in
tellectual insight into the virtues of the model rules will move
some States to adopt them. Others may need persuasion by more
effective means such as insistence on the part of international
financing institutions.

This last consideration stresses the desirability of enlisting
the assistance of such institutions at an early stage in the
process of elaborating model rules. This would also secure the
expertise of financers with broad international experience and
an outlook accustomed to steering a balanced course between
the opposing interests of creditors and debtors.

4.2.3 Recommendations

Mere recommendations, even if emanating from an inter
national organization of the highest repute, will not command
sufficient moral or other support for adoption by any sizeable
number of States.

4.2.4 Conclusion
Our suggestion is therefore that the rules be framed in the

.'
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form of a model law, or model rules. In so doing the advice and
assistance of the great international financial institutions should
be sought, both for the elaboration and for propagation of such
rules.

Appendices

I. LIST OF STATUTES CITED
(except codes)

Argentina
Ley no. 12.962 on prenda con registro of 27 March 1947, as

amended in 1963 (C6digo de comercio de la Republica
Argentina, 1960, p. 461)

Decreto-Ley no. 6582 sobre regimen legal de los automotores
of 30 April 1958 (C6digo civil de la Republica Argentina
y leyes complementarias, Lajouane (ed.) 1969, 1010)

Decreto no. 9722 of 18 Aug. 1960 (Ibid., 1019)
Ley de concursos no. 19 551 of 4 April 1972 (El Derecho

42 (1972) 1071)

Australia
New South Wales

Bills of Sale Act, 1898-1938 (New South Wales Statutes
1824-1957, vol. I, p. 323)

Liens on Crops and Wool and Stock Mortgages Act of
1898 (New South Wales Statutes 1824-1957, vol. VI,
p. 302)

Queensland
Bills of Sale and other Instruments Act of 1955 (Queens

land Statutes 1954-1955, p. 345)
Hire-Purchase Act 1959 (Queensland Statutes 1959-1960,

p. 12)

Victoria
Hire-Purchase Act 1959 (Victoria Acts of the Parliament

1959, p. 159)
Instruments Act of 1958 (Victorian Statutes 1958, vol. IV,

p. 151), as amended by Instruments (Bills of Sale) Act
1958 (Victoria Acts of the Parliament 1958 no. 6438)

Railways Act, 1958 (Victorian Statutes 1958, vol. VII,
p.429)

Western Australia
Bills of Sale Act, 1899-1957 (Reprinted Acts of the Par

liament of Western Australia vol. 12 (1958) S.V. Bills
of Sale)

Austria
Law of 19 May 1874 (RGBl. 163; Osterreichisches Recht

V h5)
Konkursordnung of 10 Dec. 1914, as amended (Die Konkurs-,

Ausgleichs- und Anfechtungsordnung, 5th ed. 1970, p. 1)

Belgium
Loi hypothecaire of 16 Dec. 1851 (Les Codes Larcier, vol. I,

ed. 1965, p. 154)
Loi sur la mise en gage du fonds de commerce ... of 25 Oct.

1919, as amended (Ibid., p. 271)

Bolivia
Decreto Supremo no. 5608 of 21 Oct. 1960

Brazil
Law no. 492 on rural pledges of 30 Aug. 1937 (Novissimo

Vade-mecum forense, 7th ed. 1969, p. 369)
Decreto-Lei no. 1027 on the register of sales contracts with

reservation of ownership of 2 Jan. 1939 (Ibid., p. 423)
Decreto-Lei no. 1271 on pledges of industrial machines of

16 May 1939 (Ibid., p. 374)
Decreto-Lei no. 1625 permitting charges on the products of

swine-breeding of 23 Sept. 1939 (Ibid., p. 374)

Decreto-Lei no. 1697 extending the provisions of Decreto
Lei no. 1271, of 23 Oct. 1939 (Ibid., p. 375)

Decreto-Lei no. 4 191 of 18 March 1942 on pledges of in
dustrial machines which have been installed in immovables
of third persons (Ibid., p. 376)

Decreto-Lei no. 7 661 on bankruptcy and compositions of
21 June 1945 (Ibid., p. 725)

Lei no. 2931 sabre 0 penhor industrial de veiculos automo
tores ... of 27 Oct. 1956 (Ibid., p. 377)

Law no. 4 728 of 14 July 1965 (as amended and supple
mented by Decreto-Lei no. 911 of 1 Oct. 1969) (Orlando
Gomes, Alienariio fiducidria em garantia (2nd ed. 1971),
175)

Canada
Railway Act (Revised Statutes of Canada 1970, ch. R-2)
(Uniform) Conditional Sales Act of 1928, revised 1955,

1959 (Conference of Commissioners on Uniformity of
Legislation in Canada, Model Acts Recommended from
1919 to 1961 inclusive, 1962, p. 15). The Act or equiva
lent provisions have been adopted in nine out of 12 prov
inces (although with modifications)

(Uniform) Conditional Sales Act of 1922, revised 1955,
amended 1959 (Ibid., p. 45). The Act has been adopted,
partly with slight modifications, in six out of 12 provinces

Alberta
Conditional Sales Act (Revised Statutes of Alberta, 1955,

ch. 54)

British Columbia
Conditional Sales Act (Statutes Brit. Col. 1961, ch. 9)

Manitoba
Lien Notes Act (Revised Statutes of Manitoba 1954, ch.

144)

New Brunswick
Conditional Sales Act (Revised Statutes of New Bruns

wick 1952, ch. 34)
Ontario

Conditional Sales Act (Revised Statutes of Ontario 1970,
ch. 76)

Saskatchewan
Conditional Sales Act (Revised Statutes of Saskatchewan

1965, ch. 393)
Chile

Law no. 4702 on instalment sale of movables of 6 Dec. 1929
(C6digo de comercio, ed. oficial1970, p. 419)

Regulation for the special pledge register under the law on
instalment sale of movables of 31 Dec. 1929 (Ibid., p. 427)

Ley de quiebras no. 1 297 of 23 June 1931 (Ibid., p. 265)
Law no. 5687 on the contract of "prenda industrial" of 17

Sept. 1935 (Ibid., p. 589)
Regulation for the register of "prenda industrial" of 5 April

1928 (Ibid., p. 595)
Decreto no. 1.151 approving the regulations of the Motor

Vehicle Register of 16 April 1963 (Recopilaci6n de Regla
mentos 16 (1963-1965), p. 547)

Cyprus
Agricultural Instruments (Hire-Purchase) Law of 1922 (Laws

of Cyprus 1959, ch. 27)
Czechoslovakia

Law on International Trade of 4 Dec. 1963 (Gesetz iiber die
Rechtsbeziehungen im internationalen Handel vom 4. De
zember 1963, 1966)

Denmark
Konkurslov of 25 March 1872, as amended (Karnov's Lav

samling, 6th ed. 1961, p. 1871)
Tingslysningslov of 31 March 1926 (Ibid., p. 2016)
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Dominican Republic
Law no. 1608 on conditional sale of movables of 29 Dec.

1947 (Goldschmidt, Las ventas con reserva de dominio
en la legislacion venezolana y en el derecho comparado,
1956, p. 121)

Egypt
Loi no. 11 sur la vente et le nantissement des fonds de com

merce of 29 Feb. 1940 (Repertoire permanent de legisla
tion egyptienne, S.v. Fonds de commerce)

Loi no. 29/1940 on certain derogations from the rules of the
Civil Code on pledges of 25 May 1940 (Ibid., s.v. Credit
hypothecaire agricole d'Egypte p. 11)

England
Railways Companies Act, 1867 (c. 127) (Halsbury's Statutes

of England, 2nd ed. 1950, vo!. XIX, p. 771)
Bills of Sale Act, 1878 (Halsbury's Statutes of England vol. 2,

ed.2,1948,p.557)
Bills of Sale Act (1878) Amendment Act, 1882 (Ibid., p. 574)
Companies Act, 1948 (Halsbury's Statutes of England vol. 3,

ed. 2, 1949, p. 452)
Sale of Goods Act, 1893 (Halsbury's Statutes of England

vol. 22, ed. 2, 1950, p. 985)

Finland
Chattel Mortgage Act of 17 Feb. 1923 (Finlands Lag 1969

sub Ci 84, p. 197)
Law of 24 Nov. 1950 (Finlands Lag 1969 sub EK 97, p. 872)

France
Loi relative a la vente et au nantissement des fonds de com

merce of 17 March 1909 (Dalloz, Code de commerce,
1969170, p. 423)

Loi relative au nantissement de l'outillage et du materiel
d'equipement of 18 Jan. 1951 (Ibid., p. 441)

Decret of 30 Sept. 1953 (J.O. 1 Oct. 1953, p. 8628; Dalloz,
Code civil sub art. 2074 cc)

Ministerial Instruction of 27 Oct. 1956 (Journal Official, 21
Nov. 1956, p. 11 141)

Loi no. 67-563 sur le reglement judiciaire, la liquidation des
biens, la faillite personnelle et les banqueroutes of 13 July
1967 (Dalloz, Code de commerce, 62nd ed. 1969170, p.
251)

German Democratic Republic
-Civil Code of 1975

Gesetz liber internationale Wirtschaftsvertriige of 1976

Germany, Federal Republic of
Konkursordnung of 10 Feb. 1877, as amended (Schonfelder,

Deutsche Gesetze, loose-leaf, no. 110)
Law of 3 May 1886 (RGB1. 131)

Prussian Law on Railway Estates of 8 July 1902 (GS 1902,
237)

Law of 7 March 1934, as amended (RGB1. 1934 II 91)
Law on credits for agricultural leases of 5 Aug. 1951 (BGB1.

1494)
Federal Railways Law of 13 Dec. 1951 (BGB1. I 955), as

amended

Hungary
Civil Code of 1959 Government Decree No. 37 of 1967

(12.X) Karm. (English translation in Szasz, Hungarian
Statutes Governing Foreign Trade)

India
Indian Railways Act, 1890 (India Code, 1969, VII part I,

p.33)

Motor Vehicles Act, 1939 (Ibid., VII part Ill, p. 15)

Israel
Pledges Law, 1967 (English translation in Israel Law Review

4, 1969, p. 443)

Italy
Decreto-Legge n. 436 on contracts for the sale of automo

biles ... of 15 March 1927 (Gazz.UO. 11 April 1927 no.
~4, Lex 1927,551)

Executive Regulations of 29 July 1927 (Gazz.UO. 5 Oct.
1927, Lex 1927, 1441)

Decreto no. 267. Disciplina del fallimento, del concordato
preventivo, della amministrazione .controllata ... of 16
March 1942 (Franchi/FerocjlFerrari, I quattro codici,
1956, p. 871)

Law no. 1329 providing for the acquisition of new machines
of 28 Nov. 1965 (Franchi/Feroci/Ferrari, Codice civile,
1966, p. 1107)

Japan
Railway Hypothecation Law (no. 53) of 13 March 1905,

as amended (English translation in EHS Law Bulletin Series
Japan Il sub I B)

Farming Movables Credit Law of 29 March 1933 (EHS Law
Bulletin Series Il, IL 1)

Motor Vehicles Hypothecation Law (no. 187) of 1 June 1951
(English translation in EHS Law Bulletin Series Il sub
lE 1)

Construction machinery hypothecation law of 15 May 1954
(English translation in EHS Law Bulletin Series Il sub IG)

Enterprise Hypothecation Law of 30 April 1958 (EHS Law
Bulletin Series Il, IM)

Kenya
Chattels Transfer Ordinance 1930 (Laws of Kenya 1962

ch. 28)

Korea (Republic of)
Law No. 868 on hypothecation of automobiles of 23 Nov.

1961

Lebanon
Loi relative a la vente a credit des autovehicules, machines

agricoles et industrielles of 20 May 1935

Decret-Ugislatif no. 11 of 11 July 1967 (on the sale and
mortgaging of an enterprise) (Code de commerce, trans
lated by Argus 1968, p. 113)

Luxembourg
Arrete portant reglementation de la mise en gage du fonds

de commerce of 27 May 1937 (Memorial 1937, 386)

Mexico
Ley general de titulos y operaciones de credito of 26 Aug.

1932 (Codigo de comercio y leyes complementarias, 22nd
00., 1971, p. 229)

Nueva ley de quiebras y de suspensi6n de pagos of 31 Dec.
1942 (Nueva Ley de Quiebras y de Suspension de Pagos,
1950)

Morocco
Dahir reglementant la vente a credit des vehicules automo

biles of 17 July 1976 (Les Codes Marocains, 1953, I 152)

New Zealand
Chattels Transfer Act 1924 (New Zealand Statutes Reprint

1908-1957 vol. I, p. 839)

Nicaragua
Law on agrarian and industrial pledge of 6 Aug. 1937 (Codigo

de comercio de la Republica de Nicaragua, 2nd cd., 1949,
p.319)
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Norway
Law amending the legislation on pledges of 9 June 1895

(Norges Lover 1682-1969, p. 254)
Law on mortgages for industrial credits of 8 March 1946

(Ibid., p. 1404)
Law of 5 Feb. 1965 on the State Agricultural Bank (Ibid.,

p. 2373)

Panama
Ley no. 22 on agricultural pledge of 15 Feb. 1952 (Codigo

civil de la Republica de Panama, 1960, p. 544)
Decreto-Ley no. 2 on chattel mortgages of 24 May 1955

(Ibid., p. 521)

Paraguay
Decreto-Ley no. 896 on prenda con registro of 22 Oct. 1943

(Laconiels, Repertorio de Jurisprudencia, 1948, p. 521)

Peru
Law no. 2402 on registration of agricultural pledges of 16

Dec. 1916 (C6digo civil, 1962, p. 808)
Ley no. 6565 on instalment sales of 12 May 1929 (Gold

schmidt, Las ventas con reserva de dominio en la legisla
cion venezolana y en el derecho comparado, 1956, p. 97)

Decreto Supremo of 13 May 1953 (Ibid., p. 99)

Philippines
Chattel Mortgage Act of 1 Aug. 1906, Act no. 1508 (The

Philippine Commercial Laws and Code of Commerce,
11th ed. 1962, p. 191)

Poland
Civil Code of 1934

Portugal
Decreto-Lei no. 40 079 of 8 March 1955 (Coleriio Oficial de

Legislariio Portuguesa 1955 I 142)
Code of Civil Procedure of 28 Dec. 1961 (C6digo de processo

civil, 1967)

Scandinavia
(Uniform) Maritime Law of 1891/1893 (Zweigert/Krophol

ler, Sources of International Uniform Law/Sources du droit
uniforme international, vol. 11, 1972; E 237)

(Uniform) Sales Law of 1905/1907 (Ibid., vot. I, 1971, E
158; F 158, G 158)

South Africa
Notarial Bonds (Natal) Act, no. 18 of 1932 (Information of

the Government of South Africa to UNCITRAL of 24
Nov. 1970: schedule B, p. 277)

Spain
Ley sobre hipoteca mobiliaria of 16 Dec. 1954 (Leyes civiles

de Espana, Reus (00.) 1964, I part III p. 1)
Executive regulation of 17 June 1955 (Ibid., p. 30)

Sweden
Regulation on the sale of goods which the buyer leaves in

the seller's possession ("chattel mortgages") of 20 Nov.
1845 (Sveriges Rikes Lag 1972, p. 584)

Law on enterprise mortgage of 29 July 1966 (Ibid., p. 662)
Immovables Law of 17 Dec. 1970 (Ibid., p. 160)
Law on Introduction of the New Immovables Law of 17

Dec. 1970 (Ibid., p. 241)

Switzerland .
Bundesgesetz betreffend Schuldbetreibung und Konkurs of

11 April 1889, as amended (Schuldbetreibung und Konkurs,
1950, p. 1)

Federal Law on Hypothecation and Forced Liquidation of
Railway and Shipping Enterprises of 25 Sept. 1917 (Bere-

inigte Sammlung der Bundesgesetze und Verordnungen
1848-1947, VII 253)

Decree of the Federal Tribunal of 29 March 1939 (Ibid., vol.
2 p. 668)

Thailand
Registration of machinery Act of 14 April 1971

Tunisia
Decret relatif a la vente a credit des vehicules ou tracteurs/

automobiles of 7 Nov. 1935 (Recueil de Legislation tuni
sienne Ill)

Uganda
Bills of Sale Act (Laws of Uganda, 1964, Cap. 77)

Uniform Sales Law
(Hague) Uniform Sales Law of 1964 (Zweigert/Kropholler,

Sources of International Uniform Law/Sources du droit
uniforme international, vot. I, 1971; E 137, F 137, G 137)

Union of Soviet Socialist Republics
Civil Code of the RSFSR of 1964 Code of Civil Procedure

of the RSFSR of 1964.

United States
Bankruptcy Act (United States Code title 11)
Interstate Commerce Act (United States Code title 49)

Uruguay
Ley no. 5.649 of 21 March 1918 sobre prenda rural (Codigo

de comercio de la Republica Oriental del Uruguay, 1964,
p. 337)

Decreto containing regulations on the Law on agrarian pledge
of 20 Aug. 1918 (Ibid., p. 344)

Ley 8.292 of 24 Sept. 1928 on Prenda Industrial (Ibid., p.
350)

Decreto containing regulations on the Law of industrial
pledge of 29 Nov. 1928 (Ibid., p. 352)

Ley no. 12 367 of 8 Jan. 1957 (Ibid., p. 378)

Venezuela
Ley del Banco agricola y pecuario of 29 May 1946 (Com

pilacion legislativa de Venezuela, ed. 2, 1956, vol. 11 p.
353)

Regulations of the Corporaci6n Venezolana de Fomento of
21 Aug. 1947 (Ibid., p. 821)

Decreto no. 491 on sales under reservation of ownership of
26 Dec. 1958 (Boletin del Instituto de Derecho Comparado
de Mexico 12 (1959) p. 142)

Ley de hipotecas mobiliaria y prenda sin desplazamiento de
posesi6n of 27 Feb. 1973 (Gaceta Legal no. 341 p. 2)

11. LIST OF FREQUENTLY CITED PUBLICATIONS

Conseil de I'Europe, Comite Europeen de Cooperation luridique
Aspects internationaux de la protection juridique des droits

des creanciers (CCJ (72) 26), prepared by the Service de Re
cherches Juridiques Comparatives in Paris and cited as French
study;
Council of Europe, European Committee on Legal Cooperation

Sales of Movables by Instalment and on Credit in tbe Mem
ber Countries of the Council of Europe (CCJ (68) 10), pre
pared by and cited as UNIDROIT;
Goode and Ziegel, Hire-Purchase and Conditional Sale. A Com
parative Survey of Commonwealth and American Law (1965);
Les assurances de credit (ed.), La reserve'de propr;ete dans le
monde et Autres garanties de vendeur d'eOets mobiliers (Ioose
leaf 1971), cited as Devel and Sepulchre, respectively;
Mertens, Eigentumsvorbehalt und sonstige Sicherungsmittel des
Verkiiufers im ausliindischen Recht (1964).
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B. Note by the Secretariat on article 9 of the Unifonn Commercial Code of the United States of America
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INTRODUCTION

1. By way of introduction to the discussion of the
item "Security interests" held at the eighth session of
the Commission, the Secretariat gave an oral report on
article 9 of the Uniform Commercial Code of the United
States of America. Several representatives requested the
Secretariat to make that report available in a document.1

This document is submitted in response to that request.
2. The Uniform Commercial Code (UCC) is a uni

form law governing certain aspects of commercial law.
It has been adopted by 49 of the 50 states. There are
nine major subdivisions entitled "articles". Article 9
governs security interests in personal property (mov
ables). It does not govern security interests in real estate
except to the extent that it governs the conflict in pri
orities between security interests in fixtures, i.e. personal
property, such as a furnace, which becomes attached to
the real estate, and security interests in the real estate
itself.2

3. Prior to the adoption of article 9 there was a wide
variety of security interests in personal property avail
able in one or more of the 50 states.3 This variety

• 28 February 1977.
1 Official Records of the General A.ssembly, Thirtieth Session,

Supplement No. 17 (A/IOOI7), para. 62 (Yearbook •.. , 1975,
part one, 11, A). .

2 Sect. 9-313. See paras. 63-67, belOW.
8 "State" law means the law of one of the 50 states. The law

of the national Government is usually referred to as "federal"
law.

is illustrated by UCC section 9-102 (2) which provides
that article 9 applies "to security interests created by
contract including pledge, assignment, chattel mortgage,
chattel trust, trust deed, factor's lien, equipment trust,
conditional sale, trust receipt, or other lien or title reten
tion contract and lease or consignment intended as
security".

4. Each form of security interest had its own rules
in respect of the formal requisites for validity, the
secured party's rights against the debtor and third parties,
the debtor's rights against the secured party, and the
filing or registration requirements. The existence of so
many separate forms of security interest had the result
that half a dozen filing or registration systems covering
security interests in personal property might be ma!n
tained within a single state, some of which were moon
tained on a local basis and some on a state-wide basis,
each of which had to be checked to determine a debtor's
status.

5. Despite the large number of security interests,
there remained gaps in the structure. In many states a
security interest could not effectively be taken in inven
tory, although there was a real need for such financing.
In those states in which inventory financing was possible,
it was often baftling as to how to maintain a technically
valid security interest when financing a manufacturing
process, where the property subject to the security inter
est, i.e. the "collateral", starts out as raw materials,
becomes semi-finished goods and ends as finished goods.

6. This bewildering variety of security interests and
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"

legal rules greatly hindered the extension of credit on a
national basis. On the insolvency of the debtor many
creditors found. that their security interests were unen
forceable because they had not been created or per
fected in accordance with the law of the state in which
enforcement was sought.4 Other creditors who were
aware of the requirements of the local law found that
the costs of adjusting their financing techniques to the
exigencies of so many different systems of security
interests greatly increased the cost of secured credit.

7. Article 9 was conceived and 'drafted to overcome
these difficulties. Its purposes were:

To modernize the law of security interests;
To create a unified and coherent system of security
interests within the state of enactment; and
To unify the law of security interests among the
states and other political units of the United States.

There is general agreement in commercial and legal cir
cles in the United States that it has solved these prob
lems well. This is so even though complete uniformity
among the states has not been achieved because of the
adoption by some states of non-uniform provisions.

8. The major factor which distinguishes article 9
from the prior law is that one unified set of provisions
based on functional considerations covers all forms of
security interests in all kinds of personal property used
as collateral. In particular the differences in the pre-UCC
law between the rights and obligations of the parties
where the creditor had title to the collateral (e.g. con
ditional sales contracts) and the rights and obligations
of the parties where the debtor had title to the collateral
have been eliminated. In substitution there is a distinc
tion between "purchase money security interests" and
security interests which are not for purchase money. 5

Article 9 also overcame the difficulties of using as colla
teral inventory and money claims not represented by
an instrument. Its provisions govern the secured financ
ing of industrialist, merchant, farmer and consumer
alike.6 This unified law of security interests was achieved
by creating a new conceptual scheme, a scheme which
often uses old ideas expressed in new language.
Although the drafting of article 9 is detailed and has
been said to be at times confusing, this conceptual
scheme is not difficult.

9. Several versions of article 9 differing only in tech
nical details have been promulgated. The discussion
which follows is based on the current text, that of 1972.

SUBSTANTIVE PROVISIONS OF ARTICLE 9

SECURITY AGREEMENT

Creation of security interests

10. Since article 9 covers only consensual security
interests and not those interests created by operation of
law, there must be an express contract for the security

• For the concept of "perfection", see paras. 21-42, below.
5 For the conce\>t of ':purchase money" and the consequences

for the parties which arise out of this concept, see paras. 49-53,
below.

e In addition to article 9, there are a number of other laws
which are relevant to consumer transactions involving security
interests.

interest to arise.7 This contract is called a "security
agreement". There are few formal requirements for a
security agreement to be valid and enforceable against
the debtor and third parties.s

11. The security agreement can be oral if the
"secured party" has possession of the collateral.9 An
oral security agreement made valid by possession is the
article 9 version of the pre-UCC pledge. lo

12. If the secured party does not have possession
of the collateral, the agreement must be in writing and
signed by the debtor.11 Under the UCC such a signature
may be made by a stamp or mechanical means as well
as by hand.12 The signature need not be notarized or
otherwise authenticated.

13. A written security agreement must contain a
description of the collateral.18 The "description ... is
sufficient whether or not it is specific if it reasonably
identifies what is described",14 This rule rejects the
earlier "serial number" test by which the description
had to be specific. Therefore, a security agreement may
use as general a description of the collateral as "all the
inventory", if that indeed is an accurate description of
the collateral. Nevertheless, the parties will normally
specifically identify any collateral which can be so
identified.

Other terms in the security agreement

14. In addition to these minimal requirements for
validity, in practice most security agreements contain
many clauses relevant to the contract between the parties.
With few exceptions article 9 grants the parties complete
freedom to fashion the security agreement as they wish
so long as the provisions do not violate a general stan
dard of good faith. IS

15. There are two contract clauses, the validity of
which were previously in doubt, which are specifically
permitted: a "future advances" clause and an "after
acquired property" clause.

16. Under a future advances clause a current
security interest is created in order to secure the repay
ment of money which the creditor agrees to lend to the
debtor at some time in the future. There was a vaguely
articulated prejudice against such clauses in the pre-UCC

7 However, certain limited security interests which arise under
article 2 (Sales) and article 4 (Bank collections) are also in
cluded without the need of an express contract. Sect. 9-203 (1).

8 In order to have "priority" against the rights of most third
parties, the security interest must be "perfected". For a discus
sion of perfection and of priorities, see paras. 21-62, below.

9 Sect. 9-203 (1).
10 Possession also serves to "perfect" the security interest. See

paras. 23·25, below.
11 Sect. 9·203 (1) (a).
12 Sect. 1·201 (39).
18 Sect. 9·203 (1) (a). "[I]n addition, when the security interest

covers crops growing or to be grown or timber to be cut, [the
security agreement must contain] a description of the land
concerned".

14 Sect. 9-110.
15 Sect. 1-208 limits the use of a term providing that one

party may accelerate payment or performance or require ad·
ditional collateral "at will" or "when he deems himself in·
secure". Sect. 9·501 (3) lists the rules dealing with procedure
on default which cannot be waived or varied by the parties. No
agreement which affects the priorities of third parties is binding
on the third party absent his agreement. Cf. sect. 9-316.

The general obligation to act in good faith is found in sect.
1-203.
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law. Although only a few states went to the length of
systematically refusing to enforce such clauses, judicial
limitations severely restricted the usefulness of such
arrangements. A common limitation was that an interest
claimed in collateral existing at the time the security
transaction was entered into for advances made there
after was good only to the extent that the original secu
rity agreement stated the specific amount of such later
advances and even the times at which they should be
made.

17. Such detail is often not known at the time of the
agreement. The parties may desire to contract for a line
of credit against which the debtor can draw in the future
when and if he needs to. The parties may also wish to
secure those future advances by a security interest in
particular collateral. This could always be accomplished
by executing separate security agreements each time
money was paid out or credit was extended. Under such
a system the priority arising out of each separate secu
rity agreement would depend on the date on which it
was "perfected". Under article 9 a clause in the security
agreement by which the named collateral secures
advances to be made in the future by the secured party
to the debtor is effective and, in general, priority will
date from the time of perfection of the one security
agreement.16

18. Similarly, prior to the enactment of article 9
there was a general prejudice against after-acquired prop
erty clauses in the security agreement, clauses by which
the debtor created a security interest in. goods to be
acquired in the future. This prejudice was based on three
major arguments. One argument was that it was logically
impossible for a person to give a present interest in that
which he did not own. Some courts were willing to recog
nize the after-acquired property clause as a promise of
the debtor to create a security interest in the goods at
the time the debtor acquired an interest in those goods,
a promise which would be specifically enforced by the
courts, but this theory caused certain problems under the
bankruptcy laws. l1 The second argument was that debt
ors should be protected from their own tendency to
overcommit themselves, creating security interests in
goods which they anticipated receiving in the future.
The third argument was that an after-acquired property
clause was a means of defrauding other creditors of
the debtor.

19. Whatever the value of these arguments in some
contexts, they caused problems for those merchants
whose major assets were either inventory or accounts
receivable and who desired to use these assets to secure
loans from banks or other financing institutions. In both
cases the total value of the assets normally remained
within constant limits but the individual units changed
from day to day.

20. Because of the great business need in the United

16 For the validity of a future advances clause sect. 9-204
(3). For priorities in general, see paras. 43-62 and 66-67, below.
The special problems of the priorities arising out of future
advances clauses are handled by sects. 9-301 (4), 9-307 (3),
9-312 (3), (4) and (7).

17 If the interest subsequently attached only at the time of
bankruptcy, or at any time within 120 days prior to bank
ruptcy, it would constitute a voidable "preference" under sect.
60a (1) of the Bankruptcy Act. For this reason the "floating
lien" theory used in some legal systems was not workable in the
United States.

States for credit secured by inventory and accounts
receivable, prior to the UCC a number of new security
devices or practices were created to overcome the prej
udice against after-acquired property clauses. Although
these devices, which are now of historical interest only,
took a number of different forms, they all had two
elements in common. They were complicated and expen
sive. The enactment of article 9 which specifically autho
rizes the use of after-acquired property clauses has greatly
reduced the complications and the cost.18

"PERFECTION" OF A SECURITY INTEREST

21. If the secured party does nothing more than
enter into the security agreement with the debtor, his
security interest is "unperfected". An unperfected secu
rity interest is completely valid and it is enforceable
against the debtor and all third parties. However, it is
subordinate to the rights of most third parties, including
the trustee in bankruptcy.19 Therefore, in case of the
debtor's insolvency, the time when the security interest
is of most importance, an unperfected security interest
is of little practical significance. Conversely, the rights
of third pe*sons are generally subordinate to a "per
fected" secu1;ty interest. 20

22. De ending on the type of collateral and trans
action invo ed a security interest can be perfected in
the following ways:21

Taking possession of the collateral;
Filing a "financing statement" in the appropriate
government office;
Noting the security interest on a certificate of title;
Following the provisions of a statute or treaty of
the United States, i.e. of the federal government,
where one exists;
Becoming perfected automatically.

Perfection by possession

23. As was noted above, the security agreement
need not be in writing if the secured party takes posses
sion of the collateral. Similarly, possession of the col
lateral by the secured party constitutes perfection.22
Therefore, the pre-UCC pledge is now a UCC security
interest perfected by possession. It may be noted in
passing that article 9 reproduces the prior law of pledge
that the secured party must use reasonable care in the
custody and preservation of collateral in his possession.23

24. The secured party has possession under article 9
from the moment the collateral is in his physical pos
session or in the physical possession of a third person
who holds it for the secured party's account. 24 There is
no "constructive" possession when the collateral is in
the hands of the debtor.25

18 Sect. 9-204 (1).
19 Sect. 9-301 (1).
20 The conflict between third parties and perfected security

interests is considered in paras. 43-62 and 66-67, below.
21 The means of perfecting a security interest are considered

in sects. 9-302 to 9-305.
22 Sect. 9-302 (1) (a), 9-305.
23 Sect. 9-207.
24 Sect. 9-305.
25 See, however, the discussion of automatic perfection in

paras. 39-42, below.
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25. Possessory security interests are currently of
commercial significance only in respect of negotiable
instruments, investment securities,26 negotiable bills of
lading, negotiable warehouse receipts and other nego
tiable documents of title. 27 In each case possession of
the piece of paper creates a security interest in the claim,
the rights or the goods represented by that piece of
paper.

Perfection by filing

26. The most common means of perfecting a secu
rity interest is by filing a financing statement with the
appropriate government office. A security interest can
be perfected by filing in respect of any collateral except
money or instruments, which can be perfected only by
possession, or those goods which special statutes require
to be perfected by notation on a certificate of title or
otherwise.28

27. In pre-UCC law it was common to perfect
security interests, such as chatt~l mortgages or con
ditional sales agreements, by recording or filing the
actual agreement or a full copy of it. This practice is not
generally followed under article 9. Under article 9 the
secured party files a financing statement. 29 "A financing
statement is sufficient if it gives the names of the debtor
and the secured party, is signed by the debtor, gives an
address of the secured party from which information
concerning the security interest may be obtained, gives
a mailing address of the debtor and contains a statement
indicating the types, or describing the items, of
collateral."30

28. This abbreviated form of filing is known as
notice filing. The financing statement gives notice to any
person who may be interested that the debtor named
therein may have created security interests in the types
or items of collateral enumerated. The fact that there is
a financing statement on file does not necessarily mean
that there is a security interest in favour of the secured
party named therein. It is possible that the financing
statement was filed before a security agreement was
made or conversely the obligation which was owed to
the secured party may have been discharged without
cancellation of the financing statement.

29. The value to the secured party of having a
financing statement on file even though there is no cur
rent security agreement is that if, at any time in the
future, a security agreement is completed between that

26 The most important kinds of "investment securities" are
shares of stock in a corporation or bonds. For the technical
definition, see sect. 9-102 (1) (a).

27 "A warehouse receipt, bill of lading or other document of
title is negotiable

(a) if by its terms the goods are to be delivered to bearer or
to the order of a named person; or

(b) where recognized in overseas trade, if it runs to a named
person or assigns."

Sect. 7-104 (1).
28 Sect. 9-302 (1), 9-304 (1).
29 Sect. 9-402. "A copy of the security agreement is sufficient

as a financing statement if it contains [the information re
quired for a financing statement] and is signed by the debtor."
Sect. 9-402 (1). In order to discourage the filing of security
agreements as financing statements, many states charge a higher
filing fee if the financing statement is not of a standard size of
5 by 7 inches (127 by 178 mm).

30 Sect. 9-402 (1).

secured party and that debtor in which the collateral
falls within the types or items of collateral described in
the financing statement, the security interest is perfected
automatically on the completion of the security agree
ment. There is no gap, even of minutes, between creation
of the security interest and establishment of its priority
as against third persons. Moreover, a point which is
even of more importance to the secured party, the pri
ority of the perfection dates from the time of filing, not
from the time the security interest was created.51

•
30. This system of notice filing is of particular

importance where the same secured party periodically
extends credit to the same debtor. One financing state
ment which describes the collateral as "inventory"
would be sufficient to perfect a later series of individual
security agreements in each of which some or all of the
debtor's inventory was taken as collateral. The fact that
the financing statement can be filed prior to the signing
of the security agreement makes possible the negotiation
of a line of credit to be drawn on in the future with the
creditor confident that, to the extent of all advances of
credit he has made, in the event of the debtor's insol
vency, he will have priority over other ~reditors who
have filed financing statements at a later tune.S2

31. It may be noted that the priority granted to any
subsequently created security interest by virtue of the
filed financing statement would seem to permit a debtor
who faced insolvency to favour certain of his unsecured
creditors over others by entering into security agree
ments with those creditors. Although article 9 itself
contains no rule which would preclude such a result,
none was considered necessary since the federal bank
ruptcy law has stringent provisions which strike down
such a security interest for a pre-existing obligation
entered into within 120 days prior to bankruptcy.

32. Although the system of notice filing permits
broad descriptions in the financing statement, in the
large number of cases in which the financing statement
is intended to perfect a one-time loan or other advance
of credit, the description of the collateral in the security
agreement and in the financing statement are often
specific and identical.

33. Article 9 does not take a firm position whether
financing statements should be filed with local political
subdivisions or on a centralized state-wide basis. Three
alternative systems are "official" and some states have
adopted variants of the three official systems.33

34. Both local and centralized filing systems have
their advantages. Most credit inquiries about local
business, farmers and consumers come from local
sources; convenience is served by having the files locally
available and there is little advantage in centralized filing
for such debtors. On the other hand, centralized filing
is preferable where the debtor has more than one loca
tion or place of business, any of which might be the
place at which the financing statement might be filed
under a local filing system. In recent years there has
been a slow trend to centralize the filing systems.

35. The files are open to the public so that a pros
pective creditor can determine whether there is a financ-

31 Sect. 9-312 (5) (a).
32 Subject to the rights of purchase money secured parties.

See the discussion at paras. 49-56, below.
33 Sect. 9-401 (2).
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ing statement currently on file. The difficulty of searching
files at a distance has been reduced by the provision
which requires the filing officer on request (and the
payment of a fee) to issue a certificate showing whether
there is on file on the date and hour stated therein any
presently effective financing statement naming a par
ticular debtor and, if there is, giving the date and hour
of filing of each such statement and the names and
addresses of each secured party.34 In addition, in some
states the filing officers will answer telephonic inquiries,
although this is not required by article 9. There are also
commercial organizations which will search the files for
a client.

36. A filed financing statement is effective for a
period of five years from the date of filing at which time
it lapses.B5 Continuation statements can be filed to extend
the effectiveness of the original statement.BO There is no
limit to the number of continuation statements which
can be filed. If a continuation statement is filed prior to
the lapse of the original financing statement, the date
of priority is determined by the date of filing of the
original financing statement.

Certificate of title

37. In most states, once motor vehicles and the like
are sold for use, they must have a certificate of title on
which can be noted any security interests in the vehicle.
In those states in which such a requirement exists, the
notation constitutes perfection.B7 For all other purposes
the security interest in the motor vehicle is governed
by article 9.

Statutes and treaties of the
United States

38. The federal government has by statute or treaty
created special regimes for security interests in particular
kinds of goods in which there is a special national or
international interest. Some of these regimes are only
for the recognition of security interests created in other
countries,BB some provide only for a means of perfection
and leave other aspects of the law governing the security
interest to the individual states,B9 while in a few cases a
complete regime has been created.4o In all these cases
article 9, as state law, gives way to any conflicting
provisions in the federal law.

A utomatic perfection

39. There are a number of situations in which a
security interest is considered perfected even though the
collateral is in the possession of the debtor and no

B4 Sect. 9-407 (2). For the procedure by which a potential
lender of future credit can venfy the current amount owed by
the debtor and the specific items of propeljy given by him as
collateral, see sect. 9-208 and the official comments thereto.

B5 Sect. 9-403 (2).
36/bid.
87 Sect. 9-302 (3) (b). Motor vehicles held as inventory by a

used or new car dealer are subject to the normal system of
perfection by filing a financing statement.

38 E.g., Convention on the International Recognition of
Rights in Aircraft, Geneva, 19 June 1948, 310 UNTS 151.

89 E.g., 49 USCA sec. 20c (railroad rolling stock); 49 USCA
sec. 1403 (aircraft). .

40 E.g., 46 USCA secs. 911-984 (Federal Ship Mortgage Act).

financing statement has been filed. In each case the total
cost of perfecting, including the time of the personnel
in filling out the forms and sending them to the appro
priate office, was considered disproportionate to the loss
of legal security suffered by third persons who may act in
ignorance of the security interest. The most common
situation envisaged is that in which the debtor has given a
purchase money security interest in goods, other than
motor vehicles or fixtures, which were purchased for his
own personal, family or household purposeY However,
only two other situations, which are closely related to
one another, are of commercial significance.42

40. To the extent that a securty interest in negotiable
documents43 arises for new value44 given under a written
security agreement, it is automatically perfected for a
period of 21 days from the time it attaches,45 This kind
of interest can arise when a lender advances the funds
necessary for the debtor to pay a draft which is accom
panied by a negotiable document. Even if the lender
does not take possession of the document, he can have
a perfected security interest in the document for a period
of 21 days. After this period of 21 days, the continuation
of perfection would depend on filing a financing state
ment or taking possession of the document,46

41. Similarly, where the secured party has advanced
funds and taken possession of a negotiable document
as collateral, the document can be released to the debtor
and the security interest will remain perfected for 21
days if the document is released in order for the debtor
to sell or make necessary preliminary arrangements to
dispose of the goods,47

42. In both these cases, which are sometimes
referred to as "trust receipt transactions", the debtor
needs possession of the negotiable documents for the
purpose of reselling the goods, thereby raising the funds
to reimburse the secured party, or for the purpose of
"loading, unloading, sorting, shipping, transshipping,
manufacturing, processing or otherwise dealing with
them in a manner preliminary to their sale or
exchange",46 Article 9, and the federal bankruptcy law,
allow for the perfection to continue for 21 days even
though the debtor has possession of the documents and
there is no filing. However, anyone who purchases the
documents or the goods represented by the documents

41 Although a purchase money security interest in goods,
other than motor vehicles or fixtures which were purchased for
his own personal, family or household purposes is automatically
perfected and will have priority against other creditors and in
bankruptcy, a buyer of the collateral will take free of the
security interest, even though it was perfected, "if he buys
without knowledge of the security interest, for value and for his
own personal, family or household purposes unless prior to the
purchase the secured party has filed a financing statement cov
ering such goods". Sect. 9-307 (2).

The concept of a "purchase money security interest" is dis
cussed more fully at paras. 49-56 below.

42 The list of security interests which are automatically per
fected with neither a filing nor possession is given in sect. 9-302
(1) (b), (c), (d), (e), (f) and (g).

43 For the concept of a negotiable document, see note 27
above.

44 "New value" is not defined but in general it is to be dis
tinguished from "old value", i.e. antecedent debt. See sect.
9-108, official comment No. 2.

45 Sect. 9-304 (4).
46 Sect. 9-304 (6).
47 Sect. 9-304 (5).
'8/bid.
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from .the debtor in good faith has priority over the
secured party in the documents or'the goods.49 In other
words, such a perfected security interest is of value in
case of conflict with other creditors but not in case of
conflict with a good faith purchaser.50

PRIORITIES

43. A secured party will wish to, perfect his security
interest in order to establish his priority against third
parties in the distribution of the debtor's assets in case of
the debtor's insolvency. The security party may need to
assert his security interest in particular collateral against
four major classes of third parties:

Holders of liens which are not security interests;
other secured parties;
Purchasers of the collateral;
Trustee in bankruptcy.

Holders 0/ liens

44. In general, liens arising by operation of law or
through the execution of a judgement or the like have
priority over all security interests which are unperfected
at the time the lien is created.51 Conversely, perfected
security interests have priority over all liens created sub
sequent to the date of perfection.

45. The one major exception to this rule is that if the
lien is possessory and it arose from the furnishing of
services or materials with respect to goods subject to a
security interest in the ordinary course of the lien holder's
business, the lien normally has priority over a perfected
secu;rity interest.52 The most common situation in which
such a possessory lien arises is when an automobile or
other goods subject to a perfected security interest is
taken to a dealer for repair. The dealer has a possessory

. lien for the value of the repairs done to the automobile.
This possessory lien would normally take priority over
the prior perfected security interest in the automobile.
However, if the dealer returned the automobile to the
debtor, he would lose his possessory lien and therefore
his priority.

Other secured parties

46. In a contest for priority between two unperfected
security interests in the same collateral, the first security
interest to have attached to the goods prevails.53

47. In a contest for priority between a perfected and
an unperfected security interest, the perfected security in
terest prevails even though it was created later in time
and even though at the time of creation or perfection the
perfected secured party knew of the earlier created un
perfected security interest.54

48. In general, in a contest for priority between two

49 Sects. 9-307 (1) and 9-309.
50 Even in the case of unauthorized sale, the secured party

will have a continuing perfected security interest in the pro
ceeds. See paras. 68·71, below.

G1 Sect. 9-301 (1) (b) and (3).
52 Sect. 9.310.
113 Sect. 9-312 (5) (b). As to the time when a security interest

attaches, sect. 9·203 (2).
114 Sect. 9·301 (1) (0).

perfected security interests, the first security interest to
have been perfected prevails.55

49. The major exception to this latter rule arises
when the subsequent security interest is a "purchase
money security interest". A security interest is a pur
chase money security interest if either: (i) the seller of
the collateral has taken or retained a security interest in
the collateral to secure all or a part of its price (similar
to the pre-UCC conditional sale) or (ii) a bank or other
financing institution has financed the acquisition of the
collateral and has taken a security interest in the collateral
to secure repayment.56

50. Unlike the situation under the pre-UCC law of
conditional sales, the fact that a security interest is a
purchase money security interest gives the secured party
no rights against the debtor which other secured parties
do not have. In particular, he may not retake "his" goods
if the debtor is in default in repayment of the obligation
unless the debtor does not object to such a retaking.57

51. However, a purchase money security interest can
take priority over an earlier perfected security interest
which is not a purchase money security interest if the
proper procedure is followed. 58

52. Example: A has a security interest in all D's
equipment "now owned or to be acquired during the life
of this security agreement" to secure a loan of $1,000.
A's security agreement was perfected on 1 February. On
1 March D purchases a new machine tool for $10,000
from B. He pays B $1,000 cash and arranges to pay the
remaining $9,000 over the next three years. To secure
the $9,000 obligation, he gives B a security interest in
the machine. Although A has a perfected security interest
in the machine tool by virtue of the pre-existing after
acquired property clause, the priority of which dates from
1 February, B has priority over A by virtue of his pur
chase money security interest· if he perfects his security
interest by the time D receives possession of the machine
or within 10 days thereafter.59

53. If the purchase money security interest is with
respect to inventory, the purchase money secured party
must give notification in writing to any person who has
filed a financing statement with respect to inventory in
order to have priority over that person.60 The reason for
this special rule is that a secured party who has taken
inventory as collateral expects there to be a turnover in
the specific items of inventory with all new purchases to
become part of the collateral in replacement of that
which has been sold in the ordinary course of business.
If this is not to be the case he should be so notified in
time to protect his interests.

54. It should be noticed that where the security in-

55 Sect. 9-312 (5) (0). In a technical sense this statement is
not true where a financing statement has been filed prior to the
making of the security agreement. As noted in para. 29 above,
in such a case the date of priority is the date of filing, even
though the security interest is not perfected until it comes into
existence.

58 Sect. 9-107.
57 In fact, in one special case involving consumer goods the

rights of the secured party to retain the collateral in satisfaction
of the obligation are more restricted if the security interest is
a purchase money security interest than if it is not. Compare
para. (1) of sect. 9·505 With para. (2) of that section. See also
para. 72, below.

58 Sect. 9·312 (3) and (4).
59 Sect. 9-312 (4).
80 Sect. 9·312 (3).
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terests have been perfected by filing, the rule giving
priority to the first to file taken in conjunction with the
notice filing system could lead' to a situation where a
debtor could find it difficult to use some of his goods as
collateral for a loan.

55. Example: A files a financing statement on 1
February in anticipation of the lending of money to D in
the future. The financing statement describes the col
lateral as "all inventory now owned or to be acquired".
The anticipated loans are not made. On 1 July D goes
to B to arrange to borrow money and offers to put up
his inventory as collateral. B checks the financing state
ments on file under D's name and finds the statements
filed by A. B knows that if A ever advances credit to D
taking inventory as collateral; A will have priority over
B even if B had previously advanced credit to D. In such
a situation B may refuse to lend to D so long as there is
the possibility that A could take priority over him by
virtue of a later advance of funds.

56. Article 9 provides two means by which this re
sult can be avoided. As described above, if B makes a
purchase money advance to D and follows the prescribed
procedure, he will have a priority over A. Secondly, sec
tion 9-404 allows the debtor (D) to require the secured
party (A) to terminate the financing statement "when
ever there is no outstanding secured obligation and no
commitment to make advances, incur obligations or
otherwise give value", as is the case in the example given.

Purchasers

57. The general rule is that purchasers of the collat
eral purchase it subject to the security interest.6I This
general rule is, however, subject to several important
exceptions.

58. If the security interest is unperfected, any pur
chaser takes free of the security interest if "he gives
value and receives delivery of the collateral without
knowledge of the security interest".62

59. If a security interest in negotiable inGtruments or
documents (or the two combined, which in article 9
terminology is called "chattel paper") is perfected by
filing a financing statement, by the automatic perfection·
rules of section 9-304 (4) and (5)88 or as proceeds under
section 9-306 (2) and (3),64 i.e. if the security interest is
perfected in any manner other than by the secured party
taking possession, a good faith purchaser of the instru
ments, documents or chattel paper takes free of the
security interest.85

60. The most important exception to the general rule
is that even if a security interest in inventory is perfected,
a buyer in ordinary course of business (other than a pur
chaser of farm products from a farmer) takes free of the
security interest even though the buyer knows of the
security interest.66 The reason for this rule is that it must
be anticipated that inventory used as collateral will be
sold in the ordinary course of business. The secured
party's only legitimate interest is that, if the obligation is
not to be paid immediately, he must be assured that his

61 Sect. 9-306 (2).
62 Sect. 9·301 (1) (c).
63 See paras. 40-42, above.
64 See paras. 68-71, below.
65 Sects. 9-308 and 9-309.
66 Sect. 9·307 (1).

security interest will attach to the proceeds of the sale67
and, if he so stipulates in his security agreement by an
after-acquired property clause, to the replacement
inventory.

Trustee in bankruptcy

61. Bankruptcy is governed by the law of the federal
government. In case of conflict with the law of any state,
including the Uniform Commercial Code, the federal
bankruptcy law prevails.

62. When a person goes into bankruptcy, a "trustee
in bankruptcy" is appointed to take control of the
debtor's assets, to conduct the debtor's business opera
tions if their continuation appears warranted, and to pay
the creditors. In general the trustee in bankruptcy takes
the debtor's assets subject to any prior perfected security
interests. However, an unperfected security interest is of
no value in bankruptcy and the unperfected secured
party has the same status in the distribution of the bank
rupt's assets as would an unsecured creditor.

FIXTURES

63. A special difficulty was encountered in reconcil
ing the conflicts between a security interest in personal
property and a security interest in the real estate to which
that personal property becomes attached. The law in the
United States governing rights in real estate is quite differ
ent from that governing rights in personal property and
it differs markedly among the 50 states. In particular
there is substantial disagreement as to the circumstances
under which personal property becomes so attached to
the real estate that it is subject to existing interests in the
real estate even though it does not become part of the real
estate, i.e. that it becomes a "fixture". In 1972 it was
considered that, as a consequence of these difficulties, the
earlier versions of section 9-313 on the priority of se
curity interests in fixtures were inadequate and the text
was substantially revised.

64. Even under the 1972 definition of a "fixture",
i.e. goods which "become so related to particular real es
tate that an interest in them arises under real estate law"
but which are not "ordinary building materials incor
porated into an improvement on land",88 the ultimate
question of which goods are fixtures is left to the non
uniform provisions of the real estate law of each of the
states. Goods which are in some manner related to par
ticular real estate but which are not fixtures either (i)
remain as ordinary goods, in which case the normal rules
governing security interests in personal property are ap
plicable, or (ii) become a part of the real estate in which
case none of the rules governing security interests in
personal property is applicable.

65. A security interest in fixtures is perfected by
filing a financing statement containing all of the infor
mation required of any other financing statement plus
"a description of the real estate".69 The financing state
ment must be filed "in the office where a mortgage on
the real estate would be filed or recorded",7° which in
some states would be the same office in which financing

87 See para. 68, below.
88 Sect. 9-313 (1) (a) and (2).
69 Sect. 9-402 (5).
70 Sect. 9-401 (1) and 9-313 (1) (b).
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statements perfecting security interests in other personal
property would be filed but in other states would not.

66. The two main rules in respect of priorities be
tween a security interest in a fixture and an interest in
the real estate are that, subject to certain technical
requirements

A security interest in fixtures, whether for purchase
money or not, has priority ~ver subseque~t real
estate interests only if a financlOg statement IS filed
before the subsequent real estate interest is of
record;71
A purchase money security -interest in fixtures has
priority over pre-existing real estate interests, ~n

cluding real estate mortgages and other secunty
interests in the real estate, if a financing statement
is filed either before or within 10 days after the
goods become fixtures. 72

67. The official comments to section 9-313 explain
that the priority of purchase money security interests in
fixtures over pre-existing real estate mortgages and other
such interests, which was a change .in the law in most of
the United States was intended to make available the
"short-term credit 'necessary for the modernization of real
estate by the installation of new fixtures [, s~ch as ~ur

naces air-conditioning equipment and the hke, WhICh]
in the'long run could not [but] help real estate lenders".73

PROCEEDS

68. "Proceeds" includes whatever is received upon
the sale, exchange or other disposi~ion of collateral.7~ In
some cases, such as inventory, sale IS not only authonzed
by the secured party, it is desired, because it is only by
such sale that the debtor can acquire the money to repay
the debt owed. In other cases the disposition may be un
authorized or even involuntary, as in the case of the
destruction of the collateral by fire where the insurance
proceeds become "proceeds" under article 9.75

69. Whatever the nature of the disposition and what
ever the nature of the proceeds which result, the general
rule is that, unless otherwise agreed, a security agree
ment automatically gives the secured party a security
interest in any identifiable proceeds.76 Moreover, the
general rule is that if the security interest in the original
collateral was perfected, the security interest in the pro
ceeds is also perfected.77

70. The security interest in the proceeds attaches to
all proceeds which can still be identified. This is true
whether the proceeds are other goods taken in exchange,
accounts or notes receivable, checks which have not been

71 Sect. 9·313 (4) (b).
72 Sect. 9·313 (4) (a). This rule does not apply where ~he

conflicting real estate interest is a construction mortgage which
was recorded before the goods became fixtures if the goods
became fixtures before the completion of construction (sect.
9-313 (4) (b).

78 Sect. 9·313, official comment No. 8.
a Sect. 9-306 (1). .
75 This last POIDt was not clear under the pre-1972 versIOns

of article 9. Sect. 9-306 (1) now reads in part, "Ins~rance pay
able by reason of loss or damage to the collateral IS proceeds,
except to the extent that it is payable to a person other than a
party to the security agreement".

76 Sect. 9-306 (2).
77 Sect. 9·306 (3). The statement in the text is subject to a

number of technical, but important, exceptions which are set
out in sect. 9·306 (3).

deposited or cash which has not been commingled. Once
the proceeds have taken the form of cash or of bank or
other deposit accounts in which the proceeds have been
commingled with other funds, a perfected security in
terest continues in the cash or deposit account limited to
an amount not greater than the amount of any cash pro
ceeds'received by the debtor within 10 days before the
institution of the insolvency proceedings less certain
deductions.78

71. When the collateral disposed,of is inventory, a
continuing security interest in ~e proceeds and an after
acquired property clause by which incoming inventory
is made subject to the security agreement serve much the
same purpose. In both cases the total value of the col
lateral to secure repayment of the obligation owed to the
secured party remains approximately the same even
though the individual items change.

PROCEDURE ON DEBTOR'S DEFAULT

72. The procedure to be used on the debtor~s de
fault is designed to achieve the dual goal of assunng to
the largest degree possible that the secured party will be
paid the money owed him and that the debtor will suffer
the least possible loss of property in the process. As one
consequence of this policy, the secured party has lost the
unilateral right he had under the typical pre-UCC con
ditional sales (Le. title retention) statute to take and keep
"his" goods. After default the secured party may pro
pose to retain the collateral in full discharge of the .obli
gation. However, if the debtor objects, as he would if the
collateral could be sold for more than the outstanding
claim, the collateral must be sold.79 Moreover, any sur
plus from the sale of the collateral must be turned over
to the debtor.80

73. Prior to the UCC the taking of possession of the
collateral and the foreclosure sale were often the func
tion of government officials, usually the sheriff. Experi
ence showed that this was not the best system, either for
the secured party or for the debtor. It was slow, it was
administratively expensive, and the price received for the
collateral was usually only a small fraction of its value.
The debtor's right for a specified period of time to re
purchase the collateral at the price paid at the foreclosure
sale plus expenses was not a guarantee against a low s~es

price. In fact the existence of such a right of redemptIon
lessened the value of the goods to the purchaser at the
foreclosure sale, thereby causing the sales price to drop
even lower.

74. Article 9 operates on the theory that on balance
it is better for all parties if the foreclosure sale is as much
like a commercial sale as possible. Therefore, "unless
otherwise agreed a secured party has on d~fault ~e t:i&ht
to take possession of the collateral ... WIthout JudICIal
process if this can be done without breach of the peace
or [the secured party] may proceed by [judicial]
action".81 Once the secured party has possession of the

76 Sect. 9·306 (4). Some question has been raised as to
whether the provision will be enforced in bankruptcy proceed·
ings but the issue has not as yet been faced in a clear manner.

7':Sect. 9-505. For a more restrictive rule where the security
interest is a purchase money security interest in goods pur
chased for personal. family or household purposes, see sect.
9·505 (1).

80 Sect. 9-504 (2).
81 Sect. 9-503.
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collateral after default he "may sell, lease or otherwise
dispose of any or all of the collateral in its then condition
or following any commercially reasonable preparation or
processing".82 .

75. "Disposition of the collateral may be by public
or private proceedings and may be made by way of one
or more contracts. Sale or other disposition may be as a
unit or in parcels and at any time and place and on any
terms but every aspect of the disposition including the
method, manner, time, place and terms must be com
mercially reasonable."s3

76. Experience with article 9 during the 10 to 20
years it has been in force has shown that when the debtor
is himself a merchant, there is little reason to fear the
potentialities for abuse by the secured party inherent in
these default procedures. Merchant-debtors know the
market for the collateral and they can either sell the col
lateral themselves at the best possible price and apply the
proceeds to the obligation or they can advise the secured
party of possibilities of sale. If the secured party does
not follow such advice and receives a lower price for the
collateral than he might otherwise have obtained, a court
might later conclude that disposition was not effected
"in a commercially reasonable manner".84

77. There are special rules within article 9 to pro
tect consumer debtors who are less able to protect them
selves against overreaching secured parties.s5 Moreover,
in recent years there have been a number of new statutes
and regulations, especially by the federal government,
designed to protect consumers and some of these new
rules affect default proceedings under article 9.

FOREIGN TRANSACTIONS

Recognition of foreign-created
security interests

78. If a security interest is created in one state and
the collateral is subsequently removed to a second state,
the secured party will wish to enforce his security interest
in the second state. Even within the United States prior
to the widespread enactment of the UCC this caused
serious problems because there were security devices in
use in some states which did not have corresponding
regimes in other states. At times the result was that the
original security interest was lost if the collateral was
removed from the state of origin with or without the con
sent of the secured party.

79. This is no longer the case under article 9. If a
security interest was validly created under the provisions
of article 9 in one state, there is no question but that it
will be recognized as having been validly created under
the identical provisions of article 9 in any other state to

82 Sect. 9-504 (1).
8S Sect. 9-504 (3).
84 "The fact that a better price could have been obtained by

a sale at a different time or in a different method from that
selected by the secured party is not of itself sufficient to es
tablish that the sale was not made in a commercially rea
sonable manner. If the secured party either sells the collateral
in the usual manner in any recognized market therefor or if
he sells at the price current in such market at the time of his
sale or if he has otherwise sold in conformity with reasonable
commercial practices among dealers in the type of property
sold he has sold in a commercially reasonable manner." Sect.
9-507 (2).

85 Sect. 9-505.

which the collateral may have been removed. Further
more, it would be unusual for a security interest to have
been validly created under the law of a foreign country
but not to be valid according to the criteria of article 9, at
least if the security agreement was in written form. 86

80. The rights and obligations of the debtor and the
secured party and the priorities between the secured
party and third parties are those specified in article 9 in
the state of enforcement rather than those specified under
the law of the state where the security interest was
created.81 Security interests created in other states of the
United States, except for Louisiana, are enforced as they
were created now that all states other than Louisiana
have enacted the UCC. Although security interests
created in foreign countries are enforced under a regime
different from the regime of creation, there is an assur
ance that the foreign-created security interest will be
enforced. Moreover, since article 9 permits the parties
to determine the majority of the provisions in the secu
rity agreement, the terms of the foreign-created security
agreement would govern the transaction except as those
provisions contravened the few specific prohibitions in
article 9. However, the system of priorities may be
different than it was in the country in which the security
interest was created.

Perfection of foreign-created
security interests

81. It would be possible to recognize the foreign act
of perfection of the security interest to the same degree
as is recognized the foreign act of creation. However,
once the collateral has been brought to a second state,
third parties who are interested in determining the status
of those goods would look under the name of the debtor
in the appropriate office in that state. They would not
find the original financing statement there. On the other
hand it would be excessively harsh on a secured party if
the security interest was no longer perfected as soon as
the collateral was removed from the state in which the
security interest was originally perfected. No secured
party can be expected to watch the collateral constantly
to see that it has not been removed. Removal of the
collateral is, of course, a more likely event between two
states of the United States than it is between two countries.

82. Several different means have been used to over
come these difficulties. Long prior to the widespread
enactment of the UCC some federal statutes were en
acted providing for a nation-wide system of perfection
for certain items of collateral of national or international
interest.88 Many, but not all, states require motor vehi
cles to have certificates of title on which all interests in
the vehicle, including security interests, must be noted.
So long as such a certificate of title is outstanding, the
security interest noted thereon is perfected wherever the
vehicle might go.

86 That a valid security interest created in another state is to
be enforced is clear from sect. 9-103. It is unclear whether a
foreign-created security interest would be enforced under article
9 if it was not valid where created. But see sect. 1-105 on the
parties' right to choose the law applicable to the security
agreement.

81 Although this result is nowhere specifically stated, it would
be surprising if under sect. 1-105 any law were applied other
than that of the state where tangible collateral is located at
the time the default proceedings are begun.

88 See para. 38, above.
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83. For other collateral in which a security interest
has been perfected in one state, article 9 provides that
the perfection remains valid for four months after the
collateral has been removed to a second state.89 If within
that four-month period of time the secured party reper
fects by taking possession of the collateral or filing a
financing statement in the second state, the perfection
continues to be valid in that state and the priority dates
from the original act of perfection in the first state.

84. Example: Secured Party perfects a security in
terest in machines by filing in state X on 1 February. On
1 March Debtor takes the machinery to state Y. (It is
not important whether this happened with or without the
consent of Secured Party.) The security interest will
automatically continue to be perfected in state Y until
1 July. If Secured Party reperfects by filing a financing
statement in state Y before 1 July, the date of priority
in state Y is 1 February, the date of the original perfec
tion in state X. If Secured Party reperfects in state Y on
15 July, Le., after the expiration of the four-month
period, the date of priority in state Y is 15 July.

85. This system of perfecting in two different states
is not necessary if the collateral was purchased in state X
with the understanding that it would be taken to state Y
within 30 days. If the seller delivers the goods in state Y,

89 Sect. 9-103 (1) (d).

there is, of course, no difficulty; since the buyer acquires
his rights in the goods in state Y, the security interest
attaches in state Y and it must be perfected in state Y.
However, if the seller delivers the goods in state X and
the buyer is to take them to state Y, the security interest
in the goods must be perfected in state X as well as in
state Y if the secured party is to be fully protected. In
order to avoid the necessity of two filings in such a situa
tion, article 9 provides that the secured party can file in
the state to which the goods are intended to be taken,
Le. state Y, and for a period of 30 days the security in
terest is perfected in state X.DO If the collateral remains
in state X for more than 30 days, the security interest
must be reperfected in state X for the perfection to con
tinue without lapse.

86. Example: Goods are sold and delivered to
Debtor in state X on 1 June with the understanding that
they will be taken to state Y during the month of June. A
security interest in the goods (normally for the unpaid
balance of the price) is perfected in state Y on 1 June.
The goods are taken to state Y on 20 June. During the
period 1 to 30 June the security interest is perfected in
state X, even though no act of perfection takes place in
state X. The security interest is also perfected in state Y
and the date of priority is 1 June.

90 Sect. 9-103 (1) (c).



ID. INTERNATIONAL COMMERCIAL ARBITRATION

Decision by the Asian.African Legal Consultative
Committee on international commercial arbitration

(Taken at its seventeenth session, Kuala Lumpur,
5 July 1976)

The Asian-African Legal Consultative Committee

1. Recommends to the States of the Asian-Mrican region
which have not ratified or acceded to the 1958 United Nations
Conyention on the Recognition and Enforcement of Foreign
Arbltral Awards to consider the possibility of ratification of or
accession to the Convention;

2. Commends the United Nations Commission on Interna
tional Trade Law for the successful conclusion of its work on
the UNCITRAL Arbitration Rules and recommends the use
of the UNCITRAL Arbitration Rules in the settlement of
disputes arising in the context of international commercial
relations; ,

3. Invites the United Nations Commission on International
Trade Law to consider the possibility of preparing a protocol to
be annexed to the 1958 United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Awards with
a view to clarifying, inter alia, the following:

(a) Where the parties have adopted rules for the conduct
of an arbitration between them, whether the rules are for ad
hoc arbitration or for institutional arbitration, the arbitration
proceedings should be conducted pursuant to those rules not
withstanding provisions to the contrary in municipal laws and
the award rendered should be recognized and enforced by all
Contracting States;

(b) Where an arbitral award has been rendered under pro
c~dures which operate unfairly against either party, the recogni
tIon and enforcement of the award should be refused;

(c) Where a governmental agency is a party to a commer
cial transaction in which it has entered into an arbitration agree
ment, it should not be able to invoke sovereign immunity in
respect of an arbitration pursuant to that agreement.

. Note by the Secretary-General (A/CN.9/127)*

1. The Asian-African Legal Consultative Com-
mittee (AALCC),1 at its seventeenth session held at
Kuala Lumpur, Malaysia, 30 June-5 July 1976, con
sidered the UNCITRAL Arbitration Rules that had been
approved by the Commission at its ninth session. 2

2. At the conclusion of its deliberations, the AALCC
on 5 July 1976 adopted the decision concerning inter
national commercial arbitration that is set forth as an
annex to this note.

3. The Commission may wish to note that in para
graph 2 of its decision the AALCC cornmended the
work of the Commission on the UNCITRAL Arbitra
tion Rules and' recommended their use in the settle
ment of disputes arising in the context of international
commercial relations.

4. The Commission may wish to note further that in
paragraph 3 of its decision the AALCC invited it to con
sider the possibility of drafting a Protocol to the 1958
United Nations Convention on the Recognition and En
forcement of Foreign Arbitral Awards. In order to assist
the Commission in its consideration of paragraph 3 of
the AALCC decision, the Secretariat has prepared docu
ment A/CN.9/127/ Add.l ** which analyses the specific
proposals by the AALCC.

>I< 20 October 1976.
** Not reproduced in this volume.
1 The following 32 States are members of the AALCC:

Bangladesh, Egypt, Gambia, Ghana, India, Indonesia, Iran,
Iraq, Japan, Jordan, Kenya, Democratic People's Republic of
Korea, Republic of Korea, Kuwait, Libyan Arab Jamahiriya,
Malaysia, Mauritius, Nepal, Nigeria, Oman, Pakistan, Philip
pines, Qatar, Sierra Leone, Singapore, Somalia, Sri Lanka,
Syrian Arab Republic, Thailand, Turkey, United Republic of
Tanzania, Yemen Arab Republic.

2 See Report of the United Nations Commission on Inter
national Trade Law on the work of its ninth session, Official
Records of the General Assembly, Thirty-first Session, Supple
ment No. 17 (A/31/17), paras. 56-57 (Yearbook ... , 1976,
part one, 11, A).

ANNEX



IV. LIABILITY FOR DAMAGE CAUSED BY PRODUCTS
INTENDED FOR OR INVOLVED IN INTERNATIONAL TRADE

A. Report of the Secretary-General: liabUity for damage caused by products
intended for or involved inintemational trade (A/CN.9/133)*
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INTRODUCTION

1. The United Nations Commission on International
Trade Law considered at its eighth session (1-17 April
1975) a report of the Secretary-General on "Liability
for damage caused by products intended for or involved
in international trade".** The Commission decided to
continue work in respect of this subject and requested
the Secretary-General "to prepare a further report for
consideration by the Commission, if possible at its tenth
session, that would examine, inter alia, the following
issues:

(a) The extent to which the absence of unified rules
on products liability affects international trade;

* 12 April, 1977.
.. A/CN.9/103. Yearbook •.. , 1975, part two, V.

(b) The practicability and advantages of unification
at a global level, as opposed to unification at a regional
level;

(c) The relationship between this subject and
schemes of insurance which have been or may be de
veloped in relation thereto;

(d) The extent to which and the manner in which
liability may be limited, and the possible effects of differ
ent techniques of limitation;

(e) The types of product in regard to which liability
should be imposed;

(f) The classes of persons on whom liability may be
imposed and the classes of persons in whose favour lia
bility may be imposed, with particular reference to the
protection of consumers;

235



236 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

(g) The kinds of damage for which compensation
may be recoverable;

(h) The kinds of transaction falling within the scope
of the proposed uniform rules;

(i) The relationship between any proposed uniform
rules and standards of safety in relation to products
which are mandatorily imposed in many States by na
tionallaw".l

2. In addition, the Commission "was of the view that
the Secretariat should also consider the advisability of
circulating, at an appropriate time, a questionnaire de
signed to elicit information on relevant legal rules and
case law, and also on governmental attitudes to the issues
involved".2 Following this suggestion, the Secretary
General circulated a questionnaire to Governments un
der cover of a note verbale of 26 March 1976. The 35
replies which were received until 31 March 1977 are
examined in the analysis reproduced in document
A/CN.9/139.*

3. This report has been prepared in pursuance of
the above decision, taking into account the information
provided by Governments in their replies to the ques
tionnaire and the views expressed by representatives to
the Commission at its eighth session.

4. The consumption or the use of a product some
times leads to injury or damage. Then, questions arise as
to whether, from whom, under what circumstances, and
to what extent the victim can get compensation. The
report deals with these questions.

5. Civil liability for damage caused by products can
be considered as a conventional subject of the law and as
a new legal development. Traditionally, the liability for
damage caused by goods with harmful qualities has pri
marily been viewed in the context of the contractual
relationship between the seller and the buyer. Only in
exceptional cases has liability for such injury been im
posed under the general law of torts.

6. The new development is characterized by an
awareness of the unique features of product hazards and
by particular policy considerations that suggest the treat
ment of "products liability" as an independent subject
of the law. Reflecting a growing concern for consumer
protection, the new approach tends to be more embracing
in that it extends to persons other than the immediate
contractual parties and somehow eases the victim's bur
den of proving fault.

7. This evolution of products liability law is stimu
lated by such factors as: the considerable increase in
production and consumption; the appearance on the
market of new and complex goods which are often made
in large-scale manufacture and complicated machine
processes; the handing down of ready-made consumer
goods to the ultimate buyers via long distribution chains;
the use of containers and packages which minimize the
possibility of exercising intermediate control; and the
use of advertisements inducing consumer reliance. These
and other contributing factors are primarily found in in
dustrialized countries. But they are not without relevance

1 Official Records 0/ the General Assembly, Thirtieth Session,
Supplement No. 17 (A/10017), para. 103; Yearbook ...• 1975,
part one, n, A.

• R~roduced in this volume, section B, below.
2 Official Records 0/ the General Assembly, Thirtieth Session,

Supplement No. 17 (AIl0017), para. 102; Yearbook .. " 1975,
part one. n. A.

to other States, firstly, because of increasing imports of
industrial goods into such other regions, and, secondly,
because similar economic developments are in these
States under way and to some degree already existent.

8. It is in the context of world trade that the diversity
in the law pertaining to products liability is most trouble
some and gives rise to certain problems that could be
mitigated by the adoption of a uniform liability scheme.

9. The following approach has been chosen for the
present report. Part I examines the special features of
products liability and evaluates general policy considera
tions. Part 11 discusses various concepts of liability with
a view to determining an appropriate basis of uniform
products liability. Part III sets out and evaluates the
arguments pertaining to certain additional requirements
and elements which relate to the scope and extent of
liability. Part IV examines the insurance implications of
such proposals pertaining to basis or extent of liability
and considers further relevant issues of products liability
coverage. Finally, suggestions as to a possible future
course of action are submitted to the Commission for
its consideration.

PART I. THE EVOLUTION OF PRODUCTS LIABILITY LAW:
GENERAL POLICY CONSIDERATIONS

1. This part of the report will be devoted to an ex
amination of the major policies which have influenced,
if not determined, the development of products liability
law as a unique regime of liability for product-caused
damage. These policy considerations, which will be dis
cussed under the three broad groupings of: (a) consumer
reliance; (b) risk creation and control; and (c) cost allo
cation and loss spreading, are relevant not only to the
determination of the basis and extent of. a uniform lia
bility scheme, but also to such issues as who should be
made liable and for whose benefit.

2. However, useful as these policy considerations
are, they cannot by themselves provide an easy solution
to all the problems of product liability: their persuasive
ness varies from one case to another and has to be
assessed in the context of particular economic facts and
social demands.

A. Consumer reliance on producer

3. The first policy consideration to be examined is
"consumer reliance". The fact that consumers and users
do not expect products to be dangerous is, of course,
nothing new. Nevertheless, reliance on the safety of
goods used or consumed has gained significant new
dimensions. This reliance is shaped and accentuated by
various factual changes in production and distribution
patterns: large-scale manufacture, production of com
plex and highly sophisticated goods and modern distri
bution methods, at the apex of all of which stands a
producer who is less and less likely to be a party to the
final sales transaction with the ultimate consumer or user.

Evolution of consumer reliance rationale
4. Historically, the consumer reliance argument was

first stressed in respect of packed or canned goods, partic
ularly food. It was, for example, recognized in the famous
British landmark decision of Donoghue v. Steven
son [1932] A.C. 562 which has been followed in many
Common Law jurisdictions. In that case, the plaintiff had
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alleged injury as the result of consuming ginger beer
from an opaque bottle which contained the decomposed
remains of a snail. The guiding reason for liability, as
expressed by one of the judges, was that the manufac
turer had sold his products "in such a form 3S to show
that he intends them to reach the ultimate consumer in
the form in which they left him with no reasonable pos
sibility of intermediate examination" (ibid., at 599).

5. This idea helped to pave the way for the protec
tion of consumers other than ultimate purchasers by im
posing liability on producers who previously had been
shielded by what has been called the "fallacious conclu
sion that the manufacturer of a defective article owed a
duty to those alone who were in contractual privity
with him".1

6. Such a shift in emphasis from the contractual
party (usually the retailer) to the party on whom reliance
was placed (often the producer) ha~ not, however, been
limited to situations involving packaged products, for
there were concurrently other developments which came
to be recognized as prompting legitimate consumer re
liance. Foremost among these was the increasing com
plexity and sophistication of products which, as has been
observed, "no longer permits the user to make an in
formed choice but forces him to buy on trust".2 Indeed,
as far back as 1953 Justice Jackson of the V.S. Supreme
Court expressed similar sentiments in the following
statement of the reason for the erosion of the doctrine of
caveat emptor (buyer beware):

"This is a day of synthetic living, when to an ever
increasing extent our population is dependent upon
mass producers for its food and drink, its cures and
complexions, its apparel and gadgets. These no longer
are natural or simple products but complex ones
whose composition and qualities are often secret. Such
a dependent society must exact greater care than in
more simple days and must require from manufactur
ers or producers increased integrity and caution as the
only protection of its safety and well-being. Purchasers
cannot try out drugs to determine whether they kill or
cure. Consumers cannot test the youngster's cowboy
suit or the wife's sweater to see if they are apt to burst
into f~tal flames. Carriers, by land or by sea, cannot
expenment with the combustibility of goods in transit.
Where experiment or research is necessary to deter
mine the presence or the degree of danger, the product
must not be tried out on the public, nor must the public
be expected to possess the facilities or the technical
knowledge to learn for itself of inherent but latent
dangers."3

Multiplicity of products and consumer reliance
7. Consumer reliance is also influenced by the fact

that more and more new items are continually being in
troduced into the market. The novelty factor is aggra
vated by the modem fact, lately realized, that some prod
u.ct ha~ards only materialize many years after the

11 CIrculation and use of the dangerous products. In this
connexion, one should bear in mind the fact that not

1 John G. Fleming, The Law 01 Torts, 4th ed. (Sydney, Law
Book Company, 1971), p. 443.

2 J. Comte, "Communication au nom de l'Union des Indus
tries Chimiques", in La responsabilite civile du labricant dans
Les Etats membres du Marche commun, Aix-Marseille Faculte
de Droit et de Science Politique, 1974, p. 208. '

a Dalehite v. United States, 346 U.S. 15, pp. 51-52.

every. product-relate~ injury is a momentary damage
resultmg from an aCCIdent and caused by a single defec
tive product; an injury could be the result of a cumulative
damage which developed gradually from the prolonged
use of one or more products of the same or different
kinds. This latter type of damage, as has been pointed
out, "frequently cannot be specified, nor can the causality
be completely clarified. The development is slow and cu
mulativ~, so ~at the presence of danger and of injury may
not manifest Itself for many years or ~or generations."4

Advertising and consumer reliance
8.. Yet another factor shaping consumer reliance is

the WIdespread and modem use of advertising. By vari
ous techniques of mass advertising, the manufacturer or
som~times ~he distributor represents his products to the
publIc as SUItable and safe for use or consumption. While
it may be an exaggeration, perhaps even a gross one, to
allege, as one commentator has,5 that "a large proportion
of mass products are consciously made as inferior as the
traffic ~ill bear and are advertised by conscious misrep
resentatIon as far superior to their known quality" and
t~at "[t]~e c0!Ubination .o~ low quality production and
high qualIty lymg makes It ImpOSSIble for those using the
products of mass manufacture to distinguish good mer
chandise from bad without the services of a general test
ing laboratory," the fact remains that advertising does
invite and achieve reliance, with varying degrees of suc
cess, a situation to which, it may be thought, the law
should respond.
..9. One .oth.er ~ig?ifica?t aspect of advertising is that
It IS largely mdIscnmmate 10 the sense that the advertiser
addresses himself to the public at large, whether by news
paper, radio, or television, building up the psychology to
consume his product. This invitation extends not only to
potential purchasers but reaches other consumers or
users as well. The advertiser thereby creates or strength
ens demand for his product among, for example, family
members or employees who in turn may influence the
buyer's choice and later themselves rely on the safety of
the product when consuming or using it. Thus, there is
oft.en a psychological connexion reaching beyond the
ultImate puchaser, the last contract party in the chain
of distribution.
. .10.. Deserving of. notice too with respect to adver

tIsmg IS the effect which advertising by the producer or
wholesale distributor has on the retailer. The latter's
choice as to what brands to carry depends largely on
the consumer demand created by advertisements and
in his role as distributor he is often "no more than a
c~nduit, a J?lere mechanical device, through whom the
thmg sold IS to reach the ultimate user".8 It is not
surprising, therefore, that, according to one British
survey, "most people believe that the primary respon
sibility for defects in products rests upon the manufac-

4 B. Dabl, "Product liability in Scandinavian law", Scandina
vian Studies in Law. 1975, p. 64.

5 Thomas A. Cowan, "Some policy bases of products liability",
Stanlord Law Review, vol. 17 (1965); p. 1087. The contrary view
~as b~e.n advanced that the producer may quite often be acting
In legItimate response to consumer preference for lower quality
goods at lower prices (McKean, "Products liability: trends· and
implications", University 01 Chicago Law Review, vol. ~8 (1970),
p.59).

8 William L. Prosser, "The assault upon the citadel (Strict lia
bility to the consumer)", Yale Law Journal, vol. 69 (1960),
p. 1123.
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turer rather than upon the retailer".7 However, such
belief is not restricted to advertised products, being in
part attributable to the other factors which create con
sumer reliance and in part to the fundamental idea that
the producer creates the danger and is in the best position
to control the risk.

B. Risk creation and control

11. The second of the policy considerations to be
discussed, "risk creation and control", relates to society's
reaction to the activities of some of its members which
create the risk of loss to others. Proponents of liability
for such activities argue that one who creates a risk which
materializes in damage to others ought to compensate
such victims for their loss. In other words, liability is
justified, in the context of products liability, because the
damage would not have occurred but for someone pro
ducing and circulating a hazardous product.

Risk control and deterrence
12. Besides this "risk creation" justification of liabil

ity if harm occurs, the very threat of liability is said to
condition the producer, who is best able to control the
danger, to be more safety conscious, thereby preventing
injury in the first place. The deterrence rationale for
product liability is succinctly set forth in a now classic
statement by the American Judge Traynor, who said
that: "Public policy demands that responsibility be fixed
wherever it will most effectively reduce the hazards to
life and health inherent in defective products that reach
the market. It is evident that the manufacturer can
anticipate some hazards and guard against the recurrence
of others, as the public cannot."B

13. Deterrence, like other policy goals, will not, of
course, be achieved in all cases where protection is desir
able. In various instances, for example, there may be no
deterrent effect because producers already do their best
to prevent injuries, particularly when they have to
operate in the midst of strong competition. Nevertheless,
it is not to be doubted that the extent of liability exposure
is a motivating factor in most cases where additional
safety incentives seem appropriate. Circumstantial evi
dence to this effect may be obtained from the experience
in the United States where there has been a notable
expansion of liability for defective products. A recent
report of the U.S. Department of Commerce, for exam
ple, mentions "increasing production expenses, i.e. qual
ity control, recall, redesign" as one of "the most signifi
cant effects of increased product liability".9

14. Manufacturers there have reportedly taken the
following actions, among others, to protect themselves
(as well as their insurers who often suggested or insisted
on such measures): established national standards organ
izations; adopted standards set up by governmental
agencies and national societies as performance minima;
made increasing use of independent laboratory certifica
tions; tightened up advertising and design; developed
closer control on manufacturing methods and personnel;

T See Liability for Defective Products, Law Commission Work·
ing Paper No. 64, Scottish Law Commission Memorandum No.
20 (London, HMSO, 1975), p. 31.

8 Escola v. Coca Cola Bottling Co., 150 P. 2d 436 (CaI.
1944), p. 440.

11 Product Liability Insurance, Report of the United States
Department of Commerce (Washington, 1976), pp. 13, 15.

instituted better quality control procedures; expanded
the risk management function; established independent
corporate level safety watchdog committees; hired inde
pendent consultants; and, in the case of some toy
makers, wholesalers, and dry cleaning companies, even
dropped product lines.10

15. Providing incentives for greater safety and
shifting the loss from the victim to the responsible pro
ducer could, each in its way, further the same public
policy goal of consumer protection. Although it is
impractical to expect maximum possible protection for
the consumer, if only because the measures required
to guarantee completely safe products under all circum
stances would put the price of most products out of the
reach of the average consumer, nevertheless, the deter
rence objective of product liability can fairly be to secure
as much protection for the consumer as seems reason
able, taking into account economic considerations as well
as other policies.

The economic burden argument
16. The fear is often expressed that holding produc

ers liable for damage caused by their defective products
might subject them to too heavy an economic burden.
This fear, though legitimate, appears sometimes to be
exaggerated. In many cases, the cost of safety measures
is minimal, particularly when compared with the
amounts spent on advertising. It has been noted, for
example, that the cost of reducing injuries from exploding
soft drink bottles, through 100 per cent pressure testing,
works out to less than two tenths of a cent per bottle, and
that the cost of colouring poisonous polish, so children
would not mistake it for milk or syrup, is next to
nothing. l1

17. Furthermore, all that may be needed to prevent
injury in many cases is merely to require producers to
give proper instructions. and adequate warnings to the
prospective consumer or user. Providing such informa
tion often costs less than other safety measures and
would rarely constitute a crushing burden on the enter
prise. There are also many instances where little or no
costs are incurred in modifying the product or improving
relevant quality control.

18. It may be noted furthermore that no economic
burden is placed on the production of goods which are
not apt to cause harm entailing liability. And even in
those cases where risk of harm seems unlikely and yet
cannot reasonably be excluded, the producer may well,
for economic reasons, decide to accept the small risk that
someone might be injured and he be made to pay com
pensation rather than incur the higher costs of product
alterations or of more intensive quality controls. He is
the one best equipped to make that decision because he
knows the product, its prospective use, its weaknesses,

10 Another indication of the potential deterrent effect of prod.
uct liability is the success which has attended an annual "Product
Liability Prevention Conference" which the New Jersey Insti·
tute of Technology has for the past seven years organized. The
message of the workshop to manufacturers has been simply:
"Use good manufacturing practice or else! Or else pay for prod.
uct related injuries, for customer complaints, returns and re
placements, for loss of business due to early product failures,
and for inefficient methods of using labor and materials". (Pro
ceedings, PLP176, Product Liability Prevention Conference
(Newark, New Jersey Institute of Technology, 1976), p. iii.)

11 Final Report of the National Commission on Product Safety
(United States, GPO, 1970), pp. 68-69. .

..
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and is most interested in keeping down his 'costs, includ
ing the cost of compensation payments.

19. Although therefore the threat of ,liability may in
such a case have no actual deterrent effect, in so far as it

• does not bring about preventive measures, it is, never
theless a useful and necessary factor in forcing the pro
ducer to make that very decision.

20. The same consideration underlies the collateral
• reasoning for making the producer bear the risk of

injury: "Where, in mass production, man~acturers fin?
it more profitable to allow defects than to lDlprove theIr
standards of quality control, it may be argued that as
between themselves and the injured person, the conse
quences of a defect should be borne by the manufac
turer."12

21. This reasoning covers not only situations .where
the mere market conditions allow the profitable cIrcula
tion of shoddy products, in which case additional lia
bility seems needed as a balancing factor in favour of
the victims, it applies also to instances where producers
assign risks to consumers for reasons which are not nec
essarily reprehensible. Il1u~trations of that point are ~ro

vided by the mass productIon method of sample testing.
22. In determining the sampling standard or the

tolerance fraction, producers may set a relatively high
level of the consumer's risk because they do not, perhaps
cannot, exactly foresee and calculate the future risk
exposure, or because they simply take a chance as ent.re
preneurs. It may also be that to a producer the setting
of a lower risk level by intensifying the quality control
would appear inadvisable, especially where the inspec
tion of component parts of a highly complex p~oduct
requires the destruction of the sample tested. FInally,
the acceptance of a certain risk may be economically
sound because the actual liability exposure is clearly
lower than the costs of additional safety measures.

C. Cost allocation and loss spreading

The approach in general
23. The third policy rationale that has played a role

in the development of products liability law is provided
by the so-called "loss spreading" or "risk distribution"
approach which argues for removing .th~ economic C~>D

sequences of acciden!s ~rom the VICtlDl, and pl~c1Dg
the risk on the enterpnse ID the course of whose bUSIness
they arise. The risk, it is said, "become~ part o~ th.e cost
of doing business and can be effectively dIstrIbuted
among the public through insurance or by a direct
reflection in the price of the goods".13

12 Liability for Defective Products, Law Commission Working
Paper No. 64, Scottish Law Commission Memorandum No. 20
(London, HMSO, 1975), p. 32.

13 See Goldberg v. Kollsman Instrument Corp., N.E. 2d 81,
.85 (New York 1963). The risk-spreading rationale has also been

used by the American Law Institute in justifying its proposed
special liability rule for physical harm to user or consumer as
distinguished from purchaser: "Public policy demands that the
burden of accidental injuries caused by products intended for
consumption be placed upon those who market them, and be

•treated as a cost of production against which liability insurance
can be obtained". Restatement of the Law (Second), Torts, vol.
2 (St. Paul, Minn., American Law Institute Publishers, 1965),
comment (c) to sect. 402A, p. 350.

24. Insurance, of course, by itsJlature and purpose,
has a risk distributing effect. It eases the burden of the
insured, providing him with fixed (premium) costs instead
of uncertain liability exposure, and it spreads the risk
over all policy holders, often utilizing the technique of
reinsurance. Whilst this risk-distributing effect of third
party liability insuran<:e is very imp0r:tant in practical
economic terms and will be dealt WIth ID a later part of
the report devoted specifically to the subject (see part IV,
below) it should be observed that it is not at the heart of
the thdory of product risk distribution. If liability insur
ance is taken out, the main and unique thrust of product
risk spreading lies in the next step of cost allocation, as
noted long ago by Judge Traynor of the California
Supreme Court, who observed that:

"The cost of an injury and the loss of time or
health may be an overwhelming misfortune to the
person injured, and a needless one, for the risk ?f
injury can be insured by the manufactur.er and. diS
tributed among the publzc as a cost of domg busmess
... However intermittently such injuries may occur
and however haphazardly they may strike, the risk
of their occurrence is a constant risk and a general
one. Against such a risk there should be general
constant protection and the man~fac!,urer is be~t
situated to afford such protectIOn. [EmphaSIS
supplied]14

25. The argument that the producer is the one best
situated to act not only as risk gatherer but also as risk
distributor, spreading the loss over the community of
consumers, applies not only to manufacturers who take
out liability insurance and pass on the premium costs.
Even with regard to self-insurers, who would pass on
the costs of special money reserves or the expenses. for
meeting actual claims, one could adopt the same Idea
that "the loss should not be allowed to remain with the
injured party on whom it fortuitously fell, but should
be transferred to the manufacturer, who, by pricing his
product, can spread it among all the consumers".15

26. In either case thus, the price paid by each con
sumer may be said to contain a small premium for
accident insurance. To collect such contributions from all
purchasers seems a good deal fairer than. letting f~te

select the victim at random. To be sure, Internal nsk
distribution amongst all buyers may operate whatever
the basis of liability; under a fault system, for example,
the premiums in the price of the merchandise are cal
culated to compensate for the consequences of fault.
But the concept of what may be called here the "buyers'
mutual benefit fund" and its resulting fairness tends to
lessen the importance of the producer's wrongdoing and
to emphasize the goal of compensating the unfortunate
accident victims. It thus should be observed that the
rationale of "enterprise liability", as this approach has
come to be known, is not sufficiently expressed by the
simple notion that the loss could be sufficiently redis
tributed by the proprietor of the enterprise: it. rests rat~er

on the additional consideration that spreadmg the nsk

14 Escola v. Coca Cola Bottling Co., 150 P. 2d 436 (Cat. 1944),
p. 441. . li b'!' I:15 John W. Wade, "On the nature of strict tort a Ilty ~or
products", Insurance Law Journal, 1974, p. 142.
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via purchase price is itself reasonable and meets the
demands of distributive justic~.

Risk distribution not always possible
27. A general objection that has been raised against

the risk distribution rationale is that it assumes that a
producer is always able to pass the risk on to the buying
public, which may not be so. The example is then posed
of a regulated industry whose prices and other terms
are fixed or subject to approval by a public authority
which is less likely to let rate scales rise in reflection of
increased liability. It is asked in such a case how likely
it is that the additional risk will be effectively distributed
as a cost of doing business.

28. Admittedly, the extent to which a manufacturer
may be free to "spread the risk" created by his product
is debatable. The following general remarks could never
theless be made in partial response. Accident costs or
premiums are not different from other costs, including
prevention costs. Thus, they may also be regarded as
part of the typical business risk which is subject to con
sumer demand and other market conditions. Even the
extreme case where one producer is by no means able
to pass on the risk of his liability exposure to consumers
could be viewed as not necessarily disadvantageous. As
has been observed, "should an enterprise, due to market
conditions, be forced out of business because its accident
rate, reflected in its prices, makes its products non
competitive, its resources will be available for other
endeavours so that in net effect, the nation's resources
will be better allocated in terms of consumer prefer
ences".16 Although such reallocation of resources could
serve the public interest in many cases, it should, of
course, be avoided in others, particularly where socially
desirable and necessary production is at stake.

29. Secondly, prohibitive costs are less likely to
materialize in the real world in view of the availability
of liability insurance with its primary risk spreading
effect. At any rate, one could also point out here that
producers stand to gain by their manufacture and distri
bution and profit from their endangering activity.17 While
this argument may not be thought to provide by itself a
sufficient reason for imposing liability on the profit
seeker, it does seem, together with the other relevant
policy considerations, to provide a basis for the initial
loss allocation to him.

30. In this context, though, it should be admitted
that the producer often is not the only one profiting
from the distribution of the product and furthermore is
not necessarily always the best risk absorber. If so, it
could be argued that no good reasons exist for regarding
such a producer as the risk distributor. An intermediate
seller may, for example, be considered as the appropri
ate target of liability policies, particularly "when, as is
now often the case, the large wholesale supply house is
actually the prime mover in marketing the goods, and
the manufacturer only a small concern which feeds it".18

16 Friedrich Kessler, "Products liability", Yale Law Journal,
vot. 76 (1967), p. 928.

17 See, for example, Liability for Defective Products, Law
Commission Working Paper No. 64, Scottish Law Commission
Memorandum No. 20 (London, Her Majesty's Stationery Office,
1975), p. 30; Jacques Ghestin, "Expose introductir', in La re·
sponsabilite civile du jabricant dans les Etats membres du
Marche commun, op. cit., p. 23.

18 William L. Prosser, ''The assault upon ...", loco cit., p. 1142.

PART U. BASIS OF LIABILITY UNDER
UNIFORM SCHEME

A. Contractual promise (including warranty)

1. In search of an appropriate conceptual basis for
a uniform liability scheme one could first consider basing
the right to compensation on the breach of a contractual
promise, including warranty. The contracts law approach
has the advantage of familiarity, being the common ap
proach in matters pertaining to commercial law. In par
ticular, damage caused by defective products involved in
international trade is related to the subject-matter of the
draft Convention on the International Sale of Goods cur
rently under consideration by the Commission.

2. The contract approach would also seem attractive
because the allocation of risks, like the determination of
the other relevant conditions of the contract, would be
left to the negotiating parties who could set the level of
"consumer's risk" and tailor the scope of liability accord
ing to their specific needs and interests. And it may even
appear preferable in terms of consumer protection
because contractual remedies are often provided irre
spective of fault, particularly in cases of breach of
warranty.

3. There are, on the other hand, many reasons
militating against a product liability scheme founded
on contractual principles. The ordinary laws of con
tracts may be thought to contain various rules and
requirements which could make it difficult to achieve
just and reasonable results in the very special area of
compensation for product-related damage. Judged
against the general policy considerations discussed in
the previous part, genuine contracts law, that is to say,
traditional contracts law unsupplemented by legal fic
tions provides an inadequate basis. Its inappropriateness
has indeed often been stated to be a major stimulating
factor behind the modem development of extra
contractual product liability.1

4. There are numerous rules, for example, which,
while making good sense in a commercial transaction or
similar special relationship, seem much less suitable for
application in the context of an ordinary consumer's
recovery for product-caused injury. One such rule, for
instance, is the buyer's affirmative duty to inspect the
goods immediately; another is the requirement of giving
notice in due time of any defects; a third example is the
usually short period of limitation or prescription, and
finally the subjective foreseeability of damage as a limit
ing factor to recovery.

Privity doctrine
5. The difficulties presented by these and similar

rules may not, however, be insurmountable since one
could well imagine appropriate remedial provisions in
an instrument of uniform law. Yet there remains one
major feature and inherent principle of contract Jaw
which has to be viewed as the main "defect" of contracts

1 See, for example, Peter Prag, "A comparative study of the
concept and development of products liability in the USA, Ger
many and Scandinavia", Legal issues of European integration,
1975, No. 1, p. 67; Paul M. Storm, "Product liability in Europe",
in Proceedings PLP 76, Product Liability Prevention Conference
(Newark, New Jersey Institute of Technology, 1976), p. 1;
Friedrich Kessler, "Products liability", Yale Law Journal, vot.
76 (1967), p. 881.
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law for the purposes of product liability: the classic doc
trine of "privity of contract" which restricts rights and
remedies to the contracting parties, thus depriving third
persons of protection and recovery.2

6. To be sure, so long as manufactured goods
reached the ultimate consumer via a single sales trans
action, the producer's liability for defective goods did not
present a special problem. However, with the advent
of mass production, large scale promotion and elongated
chains of distribution, all of which are typical features of
international trade in goods, a new situation is presented.
Requiring privity would mean that the manufacturer
quite often would be insulated against direct liability to
the ultimate purchaser (let alone any non-buyer).

7. Although there remains even in such a case the
possibility that he may eventually be reached indirectly,
by way of recourse proceedings in the chain of distribu
tion, such revolving procedures may be interrupted by
insolvency, lack of jurisdiction, limitation or disclaimer
anywhere along the chain of contracts. Above all, such
recourse procedures can be time-consuming and costly.

8. The idea of "short-cirCUiting" this rather cumber
some procedure has, therefore, rightly been advanced as
a major policy argument in favour of imposing direct
liability on the producer in the interest, not only of the
consumer, but of the courts, and even of the suppliers
themselves.s The aim of saving legal costs by allowing
direct claims has also been noted by the English and
Scottish Law Commissions, noting the English case of
Kasler v. Slavouski (1928) 1 K.B. 78, in which there
were four successive stages of indemnity for a retailer's
liability to his customer who had contracted fur
dermatitis. 4

9. The difficulties of the privity requirement become
most apparent in cases where a person beyond the ulti
mate purchaser is injured, e.g. the buyer's spouse, child,
guest, employee, or donee. At least where personal injury
or actual property damage is caused by defective prod
ucts, the distinction between the contracting consumer
on the one hand and everybody else on the other hand
becomes difficult to sustain.5 This is particularly so
because it is often a matter of chance who will be injured
by a defective product-the purchaser himself, his
family, his guests or perhaps an outside third party.

10. This view derives from a recognition of the
essential difference in function of contractual compen
sation and product liability. Contract remedies may be
granted to make up for loss caused by the inferior value
of the goods sold, i.e. to compensate the purchaser for
not having fully received what he paid for. Such non
fulfilment of contractual expectations ordinarily results
in economic loss due to the lowered value of the goods
to the buyer, and it typically affects primarily the buyer
as such. Product liability, on the other hand, aims at

2 As to this principle and certain exceptions thereto, see re
plies of Governments to questionnaire, Analysis, sect. n, A,
Qs. 3 and 5, paras. 2-6.

8 William L. Prosser, "The assault upon the citadel (Strict
liability to the consumer)", Yale Law Journal, vol. 69(1960),
p.1124. .

4 Liability for Defective Products, Law Commission Working
.. Paper No. 64, Scottish Law Commission Memorandum No. 20

(London, HMSO, 1975), p. 32.
8 See, for example, J. A. Jolowicz, "The protection of the

consumer and purchaser of goods under English law", Modern
Law Review, vol. 32 (1969), p. 6.

compensating any victims for injuries suffered from active
malfunctioning of products. Therefore, the policies and
liability reasons focus on the material fact that defective
goods are circulated and reach consumers and users, the
underlying contracts being viewed merely as the legal
forms or "vehicles" of product distribution.

Warranty liability
11. The outlined distinction is also discernible,

though less apparent, as applied to ,liability founded on
warranties. While this device sometimes is favoured as a
means of imposing liability irrespective of fault, its main
function relates to matters and purposes different from
the ones at stake in product liability. Firstly as to content,
warranties rarely concern themselves with the safeness
for use of the goods but rather with specifications
bearing on the goods' value and usefulness, such as
durability, fitness for special purpose, performance or
output level. Furthermore, even where quality conditions
relevant to safety are warranted, the ordinary remedy
envisaged is not compensation for consequential injury
but the genuinely contractual right of avoidance, reduc
tion of purchase price, replacement or repair.

12. The one remaining situation of pertinence to
product liability is the situation where consequential
damage results from the breach of an express warranty
of a safety-related nature (e.g. shatterproof windshield)
or of an "implied" warranty that the product is safe for
normal use or consumption. Even here, however, claims
based on such warranties, whether expressly stated or
implied, may, under pure contracts law, be brought only
against the immediate seller as the other party in privity.

Legal fictions in aid of contracts law
13. One consequence of the obstacles posed by the

privity doctrine to compensating victims of product
caused injuries was the evolution in many jurisdictions
of a number of artificial devices and legal fictions
designed to circumvent the privity obstacle in an appro
priate case. Thus, for example, with respect to defective
goods something like twenty-nine different theories were
evolved at one time in the United States to sustain the
conclusion that there was liability without negligence
and without privity of contract.8 Similarly characterized
as "artificial" in this context is the French legal doctrine
that the professional seller, particularly the producer, is
presumed to know the defects in his goods.1

14. The need to resort to such a..-1i.ficial devices and
legal fictions may be thought to reveal the basic inad
equacy of ordinary contracts law as a basis for a product
liability regime especially on the international level,
leaving as the only alternative a concept of an extra
contractual nature. Such a concept could nevertheless
incorporate the notion of warranties by defining "defect"
with reference to particular consumer expectations.

15. The goal of equal protection for all product
victims would seem furthermore to favour the enactment
of uniform rules which are extra-contractual in the sense
also that they are applicable irrespective of any existing
contract between plaintiff and defendant. One would
thus differ in this respect from the Hague Convention on

8 William L. Prosser, "Products liability in perspective", Gon
zaga Law Review, vol. 5 (1970), p. 160.

1 See, for example, P. Malinvaud, "La responsabilite civile du
fabricant en droit fran~is", in La responsabilite civile du fabri
cant dans les Etats membres du Marche commun, op. cit., p. 138.
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the Applicable Law to Products Liability.8 The question
of the relationship between such uniform law and
national contract rules, including uniform sales law, is a
different problem w!Uch will be addressed later in this
report. (See below;' part Ill, H).

B. Negligence

16. The first concept of extra-contractual liability
to be considered is "negligence" which constitutes the
major cause of action in a tort system based on the fault
principle. Under a "negligence" regime of product lia
bility damages would be recoverable if a product-related
harm was the result of negligent conduct, such conduct
being defined as behaviour below the standard of care to
be expected of a reasonable person in the situation at
hand. This foundation of liability could even be viewed a
fortiori as including intentional wrongdoing which by
itself would be unsuitable as a basis of liability because of
its rare occurrence.

17. Three main arguments may be advanced in
favour of the negligence concept: its widespread recog
nition; its moral appeal; and its less burdensome effect
on industry and business. In the following paragraphs,
these reasons will be elaborated and evaluated, though
only tentatively and generally. Their persuasiveness, it
must be noted, depends very much on the policy objec
tives and value system against which they are judged.

Widespread recognition
18. The factor of widespread recognition is naturally

of special relevance to the unification of law on a global
level. As replies to the questionnaire on products liability
show, liability for negligent conduct seems to be univer
sally recognized.9 In particular, it is in most countries
the normal, if not the only, basis of extra-contractual
liability for product-caused damage, although the extent
of liability and the burden of proof vary considerably
among countries. Furthermore, even those systems which
impose strict liability tend to have concurrent liability
for negligence. Thus, choosing negligence as the basis
of a uniform product liability law would seem to have
the advantage of harmonizing with existing legal rules
and concepts.

19. Against this advantage one could post the fol
lowing considerations: that the project of unification, if
it should be embarked upon, would not materialize for
many years to come; that by that time one would expect
greater industrialization world-wide with many more
countries having become industrialized or quasi-indus
trialized and still more well along a similar path; that
with industrialization there is generally a trend, spurred
by consumer protection demands, away from traditional
negligence requirements and towards a stricter basis of
product liability; that consequently it may be advisable
to look ahead and anticipate such legal developments
in a regime intended to govern well into the future.
Indicative of the noted trend are the various projects
of law reforms, not only on a nationallevel,but also on
the regional international level.

8 The second paragraph of article 1 of that Convention states
that: Where the property in, or the right to use, the product was
transferred to the person suffering damage by the person claimed
to be liable, the Convention shall not apply to their liability
inter se. .

9 Analysis, sect. 11, B, 1, Qs. 1 and 2, paras. 2, 4-7.

20. There are, for example, the draft directive of the
Commission of the European Communities and the'
Convention of the Council of Europe, both of which
propose a liability system that is stricter than negligence.
The Committee of Experts of the latter organization, for
instance, found "that the notion of 'fault'-whether
the burden of proof lay with the person suffering damage
or with the producer-no longer constituted a satis
factory basis for the system of products' liability in an
era of mass-production, where technical developments,
advertising and sales methods had created special risks,
which the consumer could not be expected to accept".10

Moral appeal of negligence principle
21. Such regard for special characteristics could also

help in evaluating the second reason stated in favour of
the negligence concept, i.e. its moral appeal. The moral
appeal of negligence as a basis of liability stems from
the acknowledged moral principle that a person should
only be held liable for his action if he is "at fault", that
is, in this case if his action falls below a standard recog
nized by the law as reasonable and desirable. If his
conduct is in conformity with that standard, he is on
this principle not blameworthy. Furthermore, as between
two persons, neither of whom is blameworthy, the loss
should lie where it falls ("casum sentit dominus"). Thus,
the fault idea is said to serve justice by exempting any
defendant who is as innocent as the plaintiff.

22. To focus exclusively on personal guilt may not,
however, be very appropriate in the particular context
of product liability. If one followed the rationales for
product liability discussed in the preceding part, par
ticularly "consumer reliance" and "consumer's risk
assignment", emphasis should be placed less on the
blameworthy behaviour of a single person and more on
the circulating of defective and dangerous products.

23. The solution of letting the loss lie where it falls
may also be criticized on the ground that it is based
exclusively on the two-party relationship between defen
dant and plaintiff. Such a view may be thought too nar
row under the "theory of risk distribution" which, as
has been shown, aims at spreading the loss over all
buyers of the particular product involved. Its "buyers'
mutual fund" effect serves the goal of distributive justice
and from the point of view of fairness might well be
adjudged to have stronger moral appeal than the principle
of personal fault underlying the negligence concept.u

10 Explanatory Report to Draft European Convention on Prod
ucts Liability in regard to Personal Injury and Death, Council
of Europe, document CCl (76) 41 add. IV, para. 10.

11 The following historical note may be added to the discus
sion on the morality issue. It seems noteworthy that the fault
principle, which today appears to be so deep-rooted and self
evident, was apparently not dominant at the early stages of civil
liability. Like other legal systems, for example, the ancient Com
mon Law "made a man act at his peril" and did not so much
regard the fault of the actor, "as the loss and damage of the
party suffering" (1. A. Kluwin, "Analysis of criticisms of the
fault system", Insurance Law Journal, 1969, p. 390). Thus, until
the industrial revolution in the nineteenth century, when civil
liability was subjected. to the general test of fault, the law
basically imposed liability for causation rather than fault. As
Fleming, commenting on this shift, observed: "We should hesi
tate to attribute this startling change of attitude to a 'moral
advance' of the times; rather was it due to a calculated policy
of encouraging the burgeoning industry of the new machine
age". (John G. Fleming, The Law of Torts (Sydney, Law Book
Company, 1971), p. 271.)



Part Two. Liability for damage caused by products intended for or involved in international trade 243

Protective effect of fault requirement on industry
24. The third, and in a sense strongest, argument

in favour of the negligence concept is the fear that to
dispense with the fault requirement could lay a pro
hibitive burden on industry, stifling growth and innova
tion especially of younger industries. This view which
has been strongly voiced by business and other interested
circles in industrialized countries in connexion with legal
developments expanding liability for product-caused
harm may well be thought to apply with greater force to
the situation of those countries about to embark on or
already in the midst of developing their industrial poten
tial. The issues raised here are of critical importance and
require careful consideration especially in a project of
law unification within the framework of the United
Nations. The following considerations may be thought
relevant to an evaluation of these issues.

25. The first consideration is one of social policy.
"No liability without fault" was a slogan of the nine
teenth century philosophy of "laissez-faire", "the ban
ner", it has been said, "of an individualistic society set
on commercial exploitation and valuing property rights
more highly than legal protection against physical
injury".12

26. In contrast, industrial development is nowadays
widely regarded as but one priority goal which should
not be achieved in isolation from social development,
particularly safe living conditions. This idea that eco
nomic growth should not infringe on the quality of life,
but improve it, is of special relevance in the area of
product liability and may be thought to lead to the con
clusion that the development of production and trade
should not be at the expense of fortuitous victims of
defective products.

27. The protection-of-industry argument in favour
of the negligence concept seems also to lose much force
if one considers closely the export situation of develop
ing countries in the absence of global unification of
liability. A substantial and increasing amount of their
products will be shipped into markets (in developed
countries) where the law of the place, if applicable, as it
often is, would subject them to liability irrespective of
proof of fault. And in still many more countries they
have to comply with often sophisticated and demanding
safety standards, either by reason of competition or by
virtue of import regulations. This means that if the trend
in the developed countries continues, the situation would
result in which only a few countries, usually developing
countries, would remain as export markets in which the
fault principle could, in practice, have any real protective
effect for the industry of the exporting country.

28. Another reason which may be thought to under
cut the protection argument as applied to developing
countries is the direction of flow of industrial, liability
prone products. These, on balance, flow to rather than
from the developing countries, suggesting perhaps that a
uniform global compensation scheme without proof of
fault might not necessarily work to the disadvantage of
developing countries. Of course, the final assessment
of net benefits depends on the particular situation of the
country concerned as well as on the exact shape of the
liability scheme proposed. It would appear to be true,
however, for many developing countries that any pos-

12 John G. Fleming, op. eit., pp. 271-272.

sible loss of protection suffered by their young industries
would be outweighed by the gains of consumer protec
tion against foreign product hazards because such de
veloping countries, even as they attempt to build up their
industries, continue to import a large share of the in
dustrial and consumer products they need.

29. A final consideration in this regard is the burden
of proof. The difference between a negligence scheme
and a system of liability without regard to fault is, in
terms of liability exposure, a substantial one only if the
plaintiff has the burden of proving negligent conduct on
the defendant's part. But the plaintiff who has the burden
of proof in a product liability case faces tremendous
difficulties in trying to establish lack of reasonable care
on the part of the producer or one of his employees,
more so, if there is a foreign producer. Extraneous to the
sometimes very complex process of production and un
familiar with the internal control procedures of the pro
ducer, he would frequently find it impossible to discover
and prove the necessary details constituting negligent
behaviour.13

30. What all this may suggest is that the fault re
quirement with its focus on showing specific wrongdoing,
assumed to be obvious and easily proven, is possibly not
realistic under modern conditions.

31. A number of devices may be adopted, as already
done in some systems, to try somehow to ease the plain
tiff's burden of proof, while staying within the well
established negligence principle.14 One could, for ex
ample, in some or all cases of product-caused damage
regard the proof of a defect as prima facie evidence or as
raising a presumption of fault which the defendant would
have to rebut. One could also shift the burden of proof
and have the defendant prove that there was no negli
gence on his part. Or one might treat any violation of
statutory provisions, e.g. safety standards, as "negligence
per se". This last method, i.e. viewing a statutory breach
as conclusive evidence of negligence, would seem to be
negligence in name only, being in effect indistinguishable
from a substantive rule of strict liability.

C. Strict liability

Elements of strict liability
32. It is necessary at the outset to clarify the term

"strict liability" and in particular to distinguish it from
"absolute liability". Liability is said to be "strict" in this
context because in contrast to negligence liability it is
imposed without regard to subjective fault. But it differs
significantly from "absolute" or "no-fault" .liability, in
that more is required of a plaintiff than proof merely that
the product was a factual cause in producing his injury.
He must go further and prove that the damage sustained
by him resulted from a "defect" in the product. Absolute

13 See, for example, J. Brouwer, "La responsabilit6 civile du
fabricant dans les pays du MarchC commuo", in La responsabilite
civile du fabricant dans les Etats membres du Marche commun,
op. cit., p. 30; Robert Patry, "Preface", in G. Petitpierre, La
responsabilite du fait des produits, Geneve, Librairie de I'Uni
versite Georg, 1974, p. VDI; Liability for Defective Products,
~w. Commission Working Paper No. 64, Scottish Law Com
mission Memorandum No. 20 (London, HMSO, 1975), p. 31.

14 Analysis, sect. 11, B, 1, Qs. 1 and 2, paras. 8 and 9, p'articu
tarty replies by Australia, Barbados, Canada, Cyprus, FIji, Ger
many, Federal Republic of, Pakistan, Sierra Leone and the
United Kingdom.
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or no-fault liability which requires proof only of causa
tion but not of defect is more akin to the liability of an
insurer. It is not here considered as a possible basis of
unification because it is not known to have been adopted
in any national product liability law, though it.has been
suggested by a few authors.15

Policy questions
33. The earlier discussion of the policy considera

tions for product liability/6 when combined wi~ the
indicated limitations of either contract law or neghgence
as a basis for modem product liability law,11 yields the
policy rationales for strict product ~abili~~. ,~f.one agr~ed
that the rationales of "consumer reliance, nsk creation
and control", and "cost allocation and risk-spreading"
justify the liability of a producer ?r dis~ribut~r for ha~
caused by defective products put mto Circulation ~y him
and if one furthermore were persuaded of the made
quacies of both contract law and the negl.igence principle
in providing the desired scope of protectIOn for the con
sumer, one would have but some form of strict liability
as the remaining choice. Since these policy issues have,
as indicated, already been covered, the rem.ainin~ por
tions of this chapter will be devoted to a consldera~lon ~f
the major obstacles which might be encountered m UOl

fication on the basis of strict liability.

The defect requirement
34. A key element of strict products liability, which

separates it from "absolute" liability, is the r~quireme~~
that there be a defect, that there be "somethmg wrong
with the product alleged to have caused harm. Essential
though this element is, defining it in proper legal terms
has proved extremely difficult. Th: im(lortance of ~e

requirement in any scheme of uOlficatlOn on a St~lct

liability basis demands, however, that some elaboration
of the requirement be attempted.

35. To do this one might first review various at
tempts which have already been made in connexion with
other projects of this kind to assign a meaning !O the t~rm

"defect". According to the European Convention (article
2c.) "a product has a 'defect' when it does not provide
the safety which a person is ~ntitle~ to expect, hav!ng
regard to all the circumstances 10cludmg the presentatIOn
of the product". But for the omission of the explanatory
addendum beginning with "having regard to ...", the
definition in the Draft Directive of the European Com
munities (article 4) is essentially the same as the one just
quoted. Section 402A of the American Restatement of
Torts 2d which has been approved by many courts,
refers to i'any product in a defective condition u~reason
ably dangerous to the user or consumer or to hiS prop
erty"; the comment to this provision then characterizes
a product as defective "when it is .n~t ~~e for no~al
handling and consumption", when It IS m a condition
not contemplated by the ultimate consumer, which will
be unreasonably dangerous to him" (comments (g) and
(h), p. 351).

36. These and other definitions thus combine the

10 See, for example, Jeffrey O'Conn~,ll, '~E~p~nding no.f~ult
beyond auto-insurance: some proposals, VirginIa Law ReVIew,
vol. 59 (1973), pp. 749-829; W. Freedman, "No-fault and prod·
ucts liability: an answer to a maiden's prayer", Insurance Law
Journal, 1975, pp. 199·208. .

16 Part I.
17 Part 11, A and B.

notion of "defect" with the somehow modified idea of
"unsafe" or "dangerous". Despite their similarity of use,.
however, each of the terms seems to serve a somewhat
differing purpose of demarcation.

37. The term "defect" with its connotation of
"something wrong" emphasizes a point which is not
adequately expressed and clarified by mere "danger",
for "dangerous products" could on the one hand be too
extensively construed to include all products which are
"dangerous" by their very nature and purpose (e.g. dyna
mite, gun, knife) or on the other hand be too restrictively
interpreted as covering only those products which are
generically dangerous, Le. belong to a dangerous type or
series, leaving out the category of individual items which
contain foreign substances or other flaws resulting from
mistakes in the manufacturing process.

38. On the other hand, the term "defect" standing
alone seems insufficient, too, in that it might be too con
tractually interpreted in terms of "non-conformity" or
even "unfitness for normal or special purpose". Further
more, the term "defect" suggests primarily the result of a
manufacturing error (a "flaw") and is less easily asso
ciated with the other important sources of product
hazards, Le. inadequate design and insufficient informa
tion, instructions and warnings, which from a policy
viewpoint one might wish to include within the notion
of "defect".18

39. Be this as it may, the crucial issue, it is sub
mitted is to establish the standard or required degree of
safety.' Though the yardstick of liability may be difficult
to express in view of the great variety of goods, or prod
uct hazards, and of policy issues involved, substantive
guidance can be gained by regarding the reasonable con
sumer's expectations as to the product's safety for normal
handling, use or consumption. This is justified by the
fact that it is the consumer whose expectations are rele
vant since it is he who is being protected by the law. The
test of reasonable consumer expectations remains, of
course, an imprecise one; but this has the advantage, of
special importance in a uniform liability scheme for in
ternationally traded products! of perm!tting.~ne ~o take
into account any local or regIOnal parhculanhes, 1Oclud
ing the "ordinary knowledge common to the com
munity".

40. In applying this test, various factors would have
to be considered and weighed. These include: usefulness
and desirability of product, its utility to the user and to
the public as a whole; likelihood that product would
cause injuries and their probable seriousness; practica
bility of safety incentive, likelihood of future product
improvement without impairing its utility; deterrent effect
on development of new products; availability of saf~r

substitute product; ability of user or consumer to aVOId
danger by self-protective measures or to bear the 10ss.lD

41. It is perhaps an argument against this approach
that to balance such factors and interests in applying the
standard would certainly not be an easy task. The re
sponse to this may be that the difficulty involved is no
greater than that encountered in determining, for ex-

18 As to the various acts or omissions entailing liability, see
Analysis, sect. n, B, I, Qs. 1 and 2, para. 14. . .

1D See, for example, David A. Fischer, "~roducts liabdlty
The meaning of defect", Missouri Law ReVIew, vol. 39 (1974),
p. 359. John W. Wade, "On the nature of strict tort liability for
products",lnsurance Law Journal, 1974, p. 151.
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ample, the "duty of care" or the "reasonable man s~a~

dard" in traditional negligence caseS. Furthermore, It IS
not uncommon, and has been considered good legislative
practice, for a piece of legislation.designed to gov~~

• myriad fact situation~, some of WhICh ~annot be anticI
pated in advance, to Incorporate a flexIble and ~eneral

standard by which judges are enabled to deal WIth un
expected fact-patterns and new situations.

Development and system risks
42. Two kinds of product risks create special prob

lems. One of these is the so-called "development risk"
which refers to an unsafe condition in a product not
discoverable using the scientific knowledge available at
the time of its circulation. The other one, though some
times treated as a form of "development risk", may be
termed "system risk" and concerns products with kn?w!l
dangerous conditions which cannot however be elimI
nated using known technology.

43. In view of the inevitability of danger, common
to both risks, imposition of liability may be regarde~ as
unfair and a too heavy burden on defendants. PartICU
larly in the case of development risk, one co~ld p.oi~t.at
the incalculability of possible losses and reject lIab1lIty
because it would discourage innovation and progress
while not providing any safety incentive.2o

44. One might on the other hand consider imposi~g
liability in such cases (as is, for example, proposed In
both European texts) for the following reasons. I.f eco
nomic development adversely affects ~uma~ !~e .or
health, compensation even for "unavOIdable InJu~Ies

may be viewed as good social policy because otherwIse,
it is argued, victims would be sacrificed as "guinea pigs"
for the public good. As to "unavoidability", one could
argue that, in practice, it ~s .often. a n,tatter of money ~nd
commitment for the reqUISIte sCIentIfic or technologIcal
knowledge to be gained in time to avert the risk. Fur
thermore if the dangerous condition was by no means
detectable, the plaintiff himself will often ~e unabl~ to
determine the cause of his loss and to furnIsh suffiCIent
scientific proof.

45. This last factor may account for the fact that
actual cases of development risks are very rare in ~e

case law,21 System risks appear to be rare, too. Major
examples are blood containing the hepatitis virus and
vaccine for the Pasteur treatment of rabies. Development
and system risk cases should, it is thought, be decided on
their specific merits. This might entail, for example,
denying the plaintiff's claim on the ground that the
product was not unreasonably defective and. providing
compensation to him through ~ome o~er de~Ice s.uc~ .as
by national health compensatIon, or ImpOSIng liabIlIty
and possibly easing the burden on the defendant by state
subsidy in light of the over-all utility of the product
involved.

46. The latter solution could also be ultilized to en
courage the development of highly needed but potentially

.. risky products. Furthermore, inclusion of all these cases

20 See, for example, Richar~ E. Byrne, "Strict liab~ity and
the scientifically unknowable risk". Marquette Law ReView. vol.
57 (1974), p. 675; David A. Fischer, "Products liability ......

.. loco cit., p. 350. .
21 See for example. John G. Fleming, "Draft conventIon on

product~ liability (Council of Europe)". American {ournal 01
Comparative Law, vol. 23 (1975), p. 732, as to Umted States
experience.

in the liability scheme would prevent defendants from
raising the state-of-the-art defence in many unjustified
situations. It would in addition accord with reasonable
consumer expectations, which arise from the implied
representation that the product is safe, to include all such
cases,22 and relate liability more t~ ~e final con~liti<?n .of
the product than to any acts or omISSIons occurnng ID ItS
production. Above all, in view of the actual rarity of both
kinds of risks, it may well be that one could point to the
policy of objective of risk distribution, including risk
spreading via insurance, as an adequate response to the
frequent call for exclusion from liability coverage of de
velopment and system risks, calls which may often be
motivated by traditional ideas of fault and foreseeability.
Strict liability and negligence: similarity

47. If one were to separate the requirement of fault
from the issue of who has the burden of proof (the in
jured plaintiff or the producer-defendant?) one would
very likely come to the conclusion that a strict liability
and a negligence regime differ in operation not by reason
of the fact that the latter requires "fault" and the former
does not, but rather because in a negligence regime the
burden usually is on the plaintiff to prove fault and not
on the defendant to prove lack of fault. If the latter
would be the case, either because the burden has been
legislatively placed on the defend~t or bec~use the
courts, moved by a consumer protectI?n consclousn~ss,

begin to operate under a tacit presumptIOn of fault whIch
it was up to the defendant to dispel, the result would be
strict liability in fact.

48. This is so because, as has been observed, "a
manufacturer will rarely be able to convince a court that
no negligence was involved when a defective product was
put into circulation". 23 This state of affairs reflects not so
much a consumer bias as the widespread belief that ex
cept for development or system risks, which by definition
may materialize in the absence of fault, almost all "un
reasonably dangerous conditions" or "safety defects"
are due to some kind of human misconduct in the plan
ning stage or the production process.24 Thus, strict lia
bility is not far apart from a negligence system with a
reversed burden of proof, as is often recognized by courts
in requiring a very high degree of care.25

49. That both concepts are very close means in
practical terms similar liability exposure and simi~ar

safety incentive for th~ produce!. Although exac~ stat!s
tical data are still lackmg and differences may eXIst WIth
regard to particular products, sup~orting evidence ~ll:Y
be seen in the experience of the Umted States where It IS
reported that "insurance practices permit a manufacturer
to insure his products at roughly the same cost whether
he makes them in a negligence or a strict state".26 In the
regimes there referred to negligence liability i~ reinfo~ced
by some version of res ipsa loquitur or a practical equIva-

22 See for example, Paul D. Rheingold, "What are the con
sumer's "reasonable expectations' ", Business Lawyer, vol. 22
(1967). p. 598.

23 Wemer Lorenz, "Some comparative aspects of the Euro
pean unification of the law of products liability", Cornell Law
Review. vot 60 (1975), p. 1012.

24 William L. Prosser, "The assault upon ...", loco cit., p. q14.
25 Analysis, sect. 11, B, 1, Qs. 1 and 2, paras. 6 and 7, particu

larly rephes of Australia, Burundi, Canada. Cyprus. <;iermany.
Federal Republic of. the Netherlands, Norway, PakIstan and
Sweden. h . f I "H d26 Note, "Products liability and t e chOIce 0 aw, arvar
Law Review, vol. 78 (1965), p. 1456.
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lent. 21 The difference in costs would presumably be
greater if the situation under ,strict liability were to be
compared with that under traditional negligence. How
ever, as already observed, this latter concept, with the
burden of proof resting on the plaintiff, might not be
thought a suitable basis for a uniform international
product liability regime. in view particularly of the great
difficulties in proving fault.

50. If the choice then were reduced to either a strict
liability or a modified negligence regime, the better
course of action would seem to be to drop the fault idea
altogether and opt simply for strict liability. This would
have· the advantage at least of saving on the costly pro
cedural and other complicated legal manoeuvrings
typically associated with a negligence trial,28 while
presumably not providing less deterrence or more lia
bility exposure.

51. It may also be pointed out in this connexion that
producers and other sellers, to preserve or foster their
business goodwill and also to save on legal costs, not
infrequently prefer to pay compensation regardless of
the issue at fault. Finally, it shoUld be stressed, firstly,
that the economic impact of liability rules varies con
siderably according to market conditions and the social
climate, including the claim-consciousness of the con
suming public,29 and, secondly, that no final assessment
of the relative merit of any particular liability scheme
seems possible until one has considered the detailed fea
tures of such a scheme. It is proposed in the next part of
this report to elaborate and consider the elements of a
possible uniform liability scheme for products involved
in international trade.

PART Ill. ELEMENTS AND SCOPE OF UNIFORM LIABILITY

A. Persons incurring liability

Producers
1. The first task in defining the elements and scope

of a unifonn product liability regime is to identify the
persons on whom liability should be imposed. One ob
vious target of such liability is the producer, the term
referring not to the single workman involved in the
actual making of the product, but to the natural person
or legal entity owning, controlling and profiting from the
production enterprise.1 As the earlier discussion on gen
eral policy considerations has shown, he often is the one
who invites consumer reliance, creates and controls the
risk of harm, and is placed at the most efficient point in
the distribution chain to gather the risk and spread the

21 William L. Prosser, "The assault upon ...", loco cit., p. 1114.
28 See, for example, Liability for Defective Products, Law

Commission Working Paper No. 64, Scottish Law Commission
Memorandum No. 20 (London, HMSO, 1975), p. 32.

29 For more detailed consideration of this point, see part IV.
1 The producer is in fact the person most frequently men

tioned in the replies to the questionnaire as a potential defendant
under the extra-contractual liability notion; see Analysis, sect.
n, B, 1, Q.3, para. 1 (a), (b). As to employees, although their
liability may be theoretically recognized, especially under com
pensation rules based on personal fault, recovery is in practice
rarely sought from them, but almost exclusively from the em·
ployer who, having more resources, is made to answer for his
employees' acts or omissions ("respondeat superior"). And as to
strict liability, it obviously is unsuitable for application to an
employee, since it is objective, attached to the commercal circu
lation of defective products, and based on the ability of the
enterprise to spread the loss, via purchase price.

losses. Indeed, the guiding General Assembly directive,
resolution 3108 (XXVIII) of 12 December 1973, refers
to uuniform rules on the civil liability of producers for
damage caused by their products".

2. In addition to the principal producer, other in
depepdent persons may be involved in the production
process, the most notable example of these being sup
pliers of component parts. Whether or not to include
such suppliers within the concept of uproducers" raises
difficult questions of policy. The fQllowing considera
tions favour their inclusion. Firstly, inclusion would add
another level of protection for the consumer, which
could become important in cases where the component
producer is a much larger enterprise than the final pro
ducer or assembler.2 Secondly, applying the risk creation
and control argument, it seems appropriate that the sup
plier of a part incorporated in another product should be
held accountable where the unsafe condition of the final
product arises out of a udefect" in his own product. This
argument becomes particularly valid in the situation,
common in practice, where the supplier has more ex
perience and knowledge about his specific product and
its potentially harmful features than the final assembler.3

3. Arguing, on the other hand, for a different treat
ment of the component supplier is the fact that the quality
and harm potential of the component part depend some
times on the specific technical instructions given by the
final producer and always on the actual use to which such
part is put by him. The solution perhaps is to have a
separate rule which would impose liability on the com
ponent supplier only if the component part itself is
udefective" in the sense alone that it does not provide the
level of safety reasonably to be expected, having regard
to its typical use or to the use made known at the time to
the supplier. The supplier thus would not be liable if, for
example, the component part were put to a different or
an atypical use or were unsuitable for the purpose for
which the principal producer had on his own design in
itiative decided to use it, thereby rendering the final
product defective.

4. There are, apart from component suppliers, other
independent parties who may be implicated at the pro
duction stage of goods. These may include design pro
fessionals, testers and endorsers, and even lessors and
licensors. This category of persons could, it is thought,
justifiably be left out because their involvement is often
sporadic, marginal and not easily delineated.' An excep
tion could, however, be considered for those cases where
such persons under their own name invite consumer
reliance, for example, by endorsing the product on labels
or in advertisements. It may be noted that both Euro-

2 See, for example, "Proposal for a Council directive relating
to the approximation of the laws, regulations and administrative
provisions of the member States concerning liability for defec
tive products, Explanatory memorandum", in Bulletin 0/ the
European Communities, 1976, Supplement 11, pp. 14-15.

3 Suppliers of component parts are specifically mentioned as
potentially liable in the replies of Australia, Barbados, Mada
gascar, and the Union of Soviet Socialist Republics; see Analy
sis, sect. n, B, 1, Q.3, para. 1 (c).

• See, for example, Note, "Liability of design professionals-
the necessity of fault", Iowa Law Review, vot. 58 (1973),pp.
1223-1236; Note, 'Torts--negligent misrepresentation-liability
of non-manufacturer certifiers of quality-endorser of defective
products for pecuniary gain may be liable to purchaser whom
product injures", Georgia Law Review, vot. 4 (1970), p. 632;
W. A. Wiseman, "Strict liability of the bailor, lessor, and licen
sor", Marquette Law Review, vot. 57 (1973), p. 137.
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pean texts propose liability for "any person who, by
putting his name, trademark, or. other distinguishing
feature on the article, represents himself as its producer".5

Commercial distributors
5. A basic question is whether, under a uniform

scheme, liability should be imposed on persons other
than "producers", namely, wholesalers, middle-level
distributors and retailers.6 The argument against impos
ing liability on these is essentially that such persons
ordinarily neither create nor control the risk but merely
transfer the goods as they are. Thus, is it argued, they
are not a suitable target for the policy of deterrence, i.e.
harm prevention by the operation of safety incentives.

6. Other considerations however argue for the im
position of liability on such distributors. Firstly, import
ers, wholesalers, and retailers, particularly large ones,
often conduct quality and safety tests themselves and
are in a good position to know about previous instances
of similar product defect. Secondly, the goal of deter
rence would be served, directly in those cases where the
defect results from the distributor's own malfeasance,
such as improper handling or storage, and indirectly in
the fact that the innocent distributor who is made to pay
compensation usually can obtain indemnification from
his supplier or the producer. Thus, even a retailer could
be regarded as a "conduit through which to pass the bur
den of the risk of loss back to the manufacturer where it
really belongs".7

7. Consumer protection provides a further justifica
tion for imposing liability on distributors since the pro
ducer, particularly in the case of an imported product,
is often less accessible to the plaintiff than the domestic
distributor. One method which has been proposed for
alleviating this hardship, which may be aggravated by
disputes over jurisdiction and enforcement, is therefore
to subject the importer to liability, as is proposed in both
European texts8 and recommended by the Ontario Law
Reform Commission in Canada.9

8. Finally, the liability of distributors in general may
be supported by the rationale of consumer reliance and
by the policy of risk distribution. Sellers quite frequently
invite reliance by advertising in newspapers or in stores,
and on radio or television, often issuing specific recom
mendations and promises; and, like the producer from its
production, they stand to gain from the distribution of

5 Proposal for a Council directive relating to the approxima
tion of the laws, regulations and administrative provisions of the
member States concerning liability for defective products, arti
cle 2: European Convention on Products Liability in regard to
Personal Injury and Death, article 3,2.

8 Such persons in the chain of distribution are noted as po
tentially liable in the replies of quite a few countries. See Analy
sis, sect. I1, B, 1, Q.3, para. 1 (a), (d).

7 Note, "Tort-strict products liability for retailers?", Wash
ington Law Review, vol. 45 (1970), p. 439; see also Genevieve
Viney, "L'application du droit commun de la responsabilite aux
fabricants et distributeurs de produits", in La responsabilite des
fabricants et distributeurs, Recherches Pantheon-Sorbonne (Uni
versite de Paris I, Paris, Economica, 1975), p. 94.

8 European Convention on Products Liability in regard to
Personal Injury and Death, article 3,2; Proposal for a Council
directive relating to the approximation of the laws, regulations
and administrative provisions of the member States concerning
liability for defective products, article 2 (for "import into the
European Community").

9 See John G. Fleming, "Draft convention on products lia
bility (Council of Europe)", American Journal of Comparative
Law, vol. 23 (1975), p. 735.

the product. Furthermore, they could, though on a lower
level than the producer, spread their loss or insurance
costs over the buyers through pricing.

9. Most of the reasons stated in favour of distribu
tors' liability are valid only in respect of those persons
engaged in some business of product distribution. There
fore, it is submitted, liability should be imposed only on
professional, commercial sellers or similar distributors
such as, for example, persons transferring goods in the
context of rendering services, and should not extend to
a sale by a party not engaged in the business of distrib
uting products (e.g. sale between neighbours) or to a
non-commercial distribution (e.g. by mother to child,
host to guest). By the same token, in view of the policy
target of product liability, i.e. the commercial circulation
of defective products intended for use or consumption,
the liability of commercial distributors or producers
should remain unaffected by the fact that there has been
such private sale or non-commercial distribution in the
distribution chain.

Channelling of liability
10. The foregoing review of potential defendants

reveals that liability could in principle be imposed on
numerous categories of persons involved in the produc
tion and distribution of a product causing harm. A
regime which would hold all or most of these persons
potentially liable would, however, encounter many
practical problems. There most likely would be uncer
tainty and confusion as to who would be the most appro
priate defendant in a particular case. There would
certainly be problems relating to recourse actions based
on internal indemnities and other devices of loss-shifting;
and most significantly, there would be a multiplicity of
duplicate insurance coverages, with attendant cost con
sequences, as essentially the same liability risk would be
covered by every potential defendant. The practical
measure. which has been devised to combat these prob
lems is to single out one such potential defendant and to
"channel" liability to him.

11. Channelling of liability has the advantage that
legal responsibility can be more clearly ascribed in any
given case and, by relieving all but one defendant from
the need to effect insurance for appropriate indemnities,
avoids "the pyramiding of insurance".10 Details of these
insurance consequences, including related benefits such
as cost savings and enhanced loss predictability, will be
discussed later in the separate part on insurance (part IV,
especially paras. 31-34).

12. The device of channelling is one which is well
known in international conventions. It has most notably
been used in conventions regulating liability for nuclear
damage, where there exists both a need to ensure that
someone has clear responsibility for compensating the
victims, and thus for taking out the necessary insurance,
and the possibility of costly duplication of insurance if
every potential defendant had to provide for the very
high exposure potential involved.11 Channelling also lies
at the heart of joint insurance plans by which coverage
is provided for the suppliers of aircraft component

10 John G. Fleming, "Draft convention .. .",loc. cit., p. 734.
11 See, for example, (OBBe) Convention on Third Party lia

bility in the Field of Nuclear Energy, Paris 1960, article 6 (a)
and Vienna Convention on Civil liability for Nuclear Damage,
1963, article 11, 5.
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parts,12 and it underlies the proposal in both European
texts to impose strict liability in the main on producers,
excluding retailers and other sellers.1s

13. It seems clear from the foregoing account of
channelling that this device is most effective, and its
advantages best realized, if it is adhered to systematically
and few exceptions admitted to the principle. Thus in
contrast to the Council of Europe's Convention in which
the liability of retailers and other sellers under non
convention law is left untouched and several other
exceptions admitted to the exclusive Convention liability
of the producer (most notably the imposition of liability
on the importer), the scheme under consideration should,
it is suggested, adopt a strict form of channelling. This
would mean that every effort should be made to settle, if
possible, for a single exclusively-liable defendant and to
make the uniform scheme the exclusive liability regime
with respect to matters covered by it.14

The importer as target of channelling
14. The next step, assuming that channelling were

favoured, would be to decide to whom liability should
be channelled. All the reasons which were identified as
arguing for the liability of the producer would seem also
to point to him as the most suitable target of channelled
liability. However, convincing reasons could be ad
vanced in favour of channelling liability for damage
caused by internationally distributed products rather on
the importer, or, as he may be conveniently termed, the
"first national (domestic) distributor".

15. First, there are all the arguments advanced in
favour of imposing liability on distributors (including
importers), such as their greater accessibility and the
possibility of thereby avoiding complex issues of juris
diction and enforcement. Secondly, the importer, as
compared to the foreign producer, is apt to be more
familiar with domestic safety regulations, normal prod
uct uses, specific national laws and compensation fea
tures. He is in a better position to know earlier of
injuries, to give warnings, stop distribution, or organize
recalls. Furthermore, he is often the most active pro
moter of the product within the territory involved and
may even distribute products under his own name and
without mention of the foreign producer.

16. A rule that would channel liability exclusively to
the importer may, however, need modification in at least
one respect. Channelling to the importer contemplates
the typical case where the product is imported for redis
tribution, with the importer being the first of possibly
many distributors or even the only one. Where, however,
the importer buys for his own use and himself suffers
damage (e.g. his factory is set on fire by defective im
ported machinery), the conceptual difficulty arises under
channelling that the importer then has no remedy except
against himself.

17. This situation could be dealt with in a number

12 John G. Fleming, "Draft convention •..", loco eit., I?' 734.
18 See, for example, Werner Lorenz, "Some comparative as

pects of the ~uropean unification of the law of products lia
bility", Cornell Law Review, vot. 60 (1975), p. 1025.

1. The relationship of the scheme being considered to relevant
national law is discussed later in this report, subpart I below.
For a critique of the European Convention in draft form, see
John G. Fleming "Draft convention •.. ", loe. eit., p. 734, where
the author remarks of that convention that it "merely toys with
the goal [of channelling] without pursuing it systematically".

of ways. One would be to expressly exclude it from the
scope of the uniform product liability regime, leaving.
the importer to pursue his traditional remedies, con
tractual and otherwise, against his supplier or manu
facturer. The other would be to expressly provide in the
scheme, as an exception to the importer's exclusive
liability, that the importer may recover directly from the
producer in such a case. The third, and perhaps least
desirable, alternative would be to say nothing in the
rules about such a case. The result of this would almost
certainly be a divergence in interpretations by the courts,
with some holding that, the case not being provided for
under the new regime, the importer was free to seek
remedy under traditional law outside the uniform rules,
and other courts holding that the intent in not providing
for this case was to let the loss lie on the importer where
it had fallen.15

18. Finally, it may be noted that although channel
ling liability to the importer rather than the producer re
duces the opportunity for risk distribution from a global
to a national scale, the difference in practice may not be
significant since much would depend on factors such as
the size of the producer's operation and the extent to
which he actually spreads the loss from one market terri
tory over the other territories rather than simply making
the price in each territory reflect the experience within
that market. At any rate, for many importers the market
over which their loss is spread is the entire national
market, which for this purpose may be sufficiently siz
able. Also as will be discussed later in relation to insur
ance (see part IV), the possibility exists of shifting the
importer's loss directly or indirectly back to the pro
ducer, thereby achieving in effect risk distribution at the
producer level. The devices for accomplishing this might
include, for instance, a contractual indemnification ar
rangement, price adjustments, the taking out of insurance
by the producer narning the importer as an insured or
even assumption by the producer of the obligation to pay
the premium on the importer's liability insurance.

B. Scope of application of uniform rules

Products of foreign or domestic origin
19. The first issue of relevance to the scope of ap

plication of a uniform liability scheme such as is under
consideration is whether the scheme should cover dam
age caused by products both of domestic and foreign
production or should simply be limited to products of
foreign (Le. international) origin.

20. This, of course, is a policy question which can
not be resolved in this report and one which the Com
mission may wish itself to address at an appropriate
juncture. It may, however, be observed, briefly, that in
favour of not limiting the scheme to imported products
is the consideration that to so limit it might create in
countries in which the prevailing products liability
regime provides a lower standard of protection to the
consumer than is provided under the uniform scheme
(e.g. negligence as against strict liability) a situation in
which the buyer has an incentive, based on his differing

15 The problem of the importer-consumer should in practice
not be as serious as the foregoing theoretical analysis would
suggest, at least in the case of a business entity. This is because
such an importer would most likely carry some other form of
business insurance which would cover losses of the kind under
discussion. .
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legal position with respect to each, to choose a foreign
product over an identical domestically produced one.

21. On the other hand, it may be thought that dam
age caused by domest~cally .produced product~ ~? not

.' raise the sort of conSiderations (e.g. lDaccesslbillty of
foreign producer) which justify the elaboration of an in
ternational uniform liability scheme, and that, further
more, it is appropriate that a scheme such as is envisaged

• limit itself to activities having an international repercus
sion. Thirdly, although it is not clear that the issue was
bePtg specifically there addressed, General Assembly
resolution 3108 (XXVIII) of 12 December 1973, para
graph 7, refers in this context to "products intended for
or involved in international trade or distribution" (em
phasis added), which appears to direct attention to
imported rather than domestically produced products.
Attention has consequently been focused in this report
on the international rather than the domestic aspect of
products liability.

The "international" element
22. Assuming then that only products of foreign

origin would be embraced within the scheme under con
sideration, the question arises as to what .international
nexus should be recognized. One could think of two basic
approaches. Under the first, it would in general be
sufficient to invoke the uniform rules that the product
causing harm was produced in a country other than the
one in which injury occurred.16 The other approach
would make the scheme cover only products which have
been the subject of an international sale or distribution.

23. The principal advantages of the first approach
are, firstly, that the test would be easy to apply, since
there would be no need to inquire whether somewhere
down the line there had been with respect to the product
involved an international sale or distribution; and, sec
ondly, that it would reduce the temptation for an organi
zation to seek to avoid its liability exposure by arguing
that a product made abroad by its branch or division (not
a separate legal entity) was not covered by the uniform
rules, since the product was not the subject of a sale or
distribution, having simply been made by the organiza
tion for itself.

24. On the other hand, in favour of the second
approach is the argument that the type of cases which
would be covered under the first approach and not under
the second might be precisely those cases with respect
to which no need exists for an international liability
regime since they do not, for example, raise any problems
of the producer's inaccessibility to the injured plaintiff.
At any rate, the pertinent General Assembly resolution
cited above does refer to "international sale or distribu
tion", implying, it would seem, the second approach.

25. As to the second approach, the term "sale or
distribution" appears to indicate that forms of distribu
tion other than sale are to be included. This construction
appears sound from a policy perspective in that although
sale is the most relevant and frequent type of product

; distribution, the exact character of the international link
in the often long distribution chain has much less signif
icance in the context of products liability than it does in
the context of, say, the special rules governing the rights

16 An exception might then be considered for certain special
cases, such as where the injured party himself bought the product
while abroad and brought it into the country of injury.

and duties of parties to a contract. Here, the actual fact
of product distribution would seem more important than
its legal form or vehicle, bearing in mind especially the
feasibility of risk spreading via price.

26. One would, therefore, consider bringing within
the scope of the rules not only distribution by sale, but
such other forms of distribution as, for example, leasing,
hire-purchase, barter, and franchises or similar service
contracts. In order, however, to underline the business
nature of the transaction and to exclude cases not war
ranting liability under the uniform scheme (e.g. char
itable aid or grant, private sale or a similar transaction
across the border), one would presumably require that
the distribution be "commercial".

27. The "international" character of the distribution
is the next important element to be considered. The
simplest and most common case of international involve
ment would be where products are produced in one
country and from there commercially exported into
another one. In other cases, there may be two or more
international links in the chain of production and distri
bution. However, in view of the major goals of unifica
tion, one such link should be sufficient to bring the case
within the ambit of the uniform liability scheme.

28. The requirement that the chain of distribution
end in a country other than the one of production needs
clarification in two respects. The first difficulty stems
from the fact that it is not always that products are
produced, assembled, and packed in the form in which
they are intended to reach the ultimate user or consumer,
all in one country. Thus, the decision would have to be
made whether the uniform rules should also govern those
cases where the only "importer" somehow contributes
to the final production, e.g. by changing certain features,
assembling, packing, bottling, dividing into smaller units.
Should it be decided to include such cases, it would be
advisable to specify the kind or degree of work which
such a party might do and still remain an "importer"
for this purpose. This would make it possible to exclude
cases of essentially domestic manufacture though involv
ing some imported ingredients or component parts.
Inclusion of such domestically finished products, par
ticularly if broadly defined, would appear more defensible
if the importer would be the only person to whom liabil
ity would be channelled.

29. The second point relates to the case of the
importer-consumer discussed above (paras. 16, 17). As
there noted, one solution to the problem might be to
expressly exclude the case from the uniform regime.
If so, this could be done by reading into the definition
of "international distribution" the requirement that the
product originate in a country other than the one in
which the last distributor had his place of business.

C. Types of product covered by uniform
liability scheme

Movables, including those incorporated into other
movables or into immovables

30. One issue to consider in relation to a uniform
products liability scheme is what kind of product, apply
ing the traditional classification of property into "mov
ables" and "immovables", should be covered under the
scheme. Few would doubt that pure movables, by far
the preponderant kind of product involved in products
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liability cases, should be included. Similarly many would
agree that pure immovables should, on the other hand,
be excluded, although the di~iding line is not easy to
draw in some instances (e.g. pre-fabricated houses, oil
rigs, machines fixed to the land). It may be observed
in this connexion that production of immovables (such
as construction of buildings) seems to be relatively rare
in the international context and is often, where it occurs,
subject to specific regimes of liability.

31. Some doubts exist with regard to mixed cases
where movables lose their individuality. If they are
incorporated into immovable property, one could follow
the rule of exclusion and the considerations relating to
immovables as such. However, inclusion of such cases
might be favoured as the special regimes regulating
such situations tend to focus on the immovable as a
whole and to overlook the liability of producers of parts
incorporated into such immovable. Inclusion would also
allow one to treat the incorporation by the "distributor"
(constructor) like the practically similar case of incorpo
ration of a component into a movable product by the
last buyer or user. Similar treatment would be accorded
movables incorporated into other movables. In support
of the foregoing proposals are those reasons earlier
advanced as favouring the liability of suppliers of
component parts.

New products, low-quality items, second-hand goods
32. While there is little doubt that new products,

being the typical object of products liability, should be
included in the scheme, there may be the point of view
which would question the wisdom of including low
quality and used items within the scheme, to the extent
at any rate that these categories of products are not
accorded special treatment. The argument would be that
imposing strict liability for such products ignores possible
consumer preference for low-quality bargains. However,
lower quality in, for example, second-choice china or fur
niture does not ordinarily affect safety. In the exceptional
case where it does so, it would be only to a small degree
and this could be taken into account in applying the test
of "defect" having regard to reasonable consumer expec
tations and in evaluating appropriate defences (e.g.
assumption of risk, third-party intervention).

33. Similar considerations would apply to used
products. Although consumer expectations here are
typically lower, there remains some reasonable reliance
on there being no original defects in the products (as
distinguished from the results of normal wear and tear
or misuse). Besides, actual liability would be rare in
practice, reducing the possibility of undesirable results,
owing to the inherent difficulties of proof and to the
possible expiry of the limitation period. On the other
hand, in view of the small amount of used items in in
ternational trade relative to over-all volume, one could
also consider excluding this category altogether from the
uniform scheme.

Manufactured products, items of industrial mass
production and of small-scale manufacture

34. Industrial goods produced in large series are
clearly the main target of the general policies in favour
of products liability; this becomes clear when one con
siders, for example, the rationale of the assignment of
risk to the consumer through the setting of the control
standard under the sampling method of quality control.

However, items of small-scale manufacture may also be
subjected to liability because the same rationales apply
here too, though perhaps not with equal force, and the
dividing line is difficult to draw.

35. In addition, manufactured items not industrially
produced in series are not the most common goods in
international trade, and they tend to fall into one of two
categories, inclusion of which in the uniform scheme
should cause no great harm. Either they are very com
plicated, valuable pieces, with a relatively high risk
potential on whose operational safeness the buyer is
strongly invited to rely (e.g. special machinery), or alter
natively, they are simple, inexpensive pieces, such as
handicrafts, which generally are less hazard-prone or
at least not unreasonably dangerous according to
ordinary consumer expectations (e.g. textiles known not
to be colour-fast).

Natural products
36. Primary natural products, particularly those of

agriculture, farming, and fisheries, present special prob
lems which require careful consideration. Calls for their
exclusion from uniform liability, particularly one entail
ing strict liability, focus on the fact that the products are
"natural", are only harvested and forwarded by farmers
or fishermen in more or less the same state they occur
in nature. However, these products, particularly as found
in international trade, increasingly bear the mark of
human intervention, being often processed or somehow
treated, for example, with chemical fertilizers, insecti
cides and preservatives. Thus, their inclusion might be
justified on the basis that such human intervention could
bring about harm to the consumer.

37. One specific aspect of the "natural" quality
argument deserves special notice. This is the argument
that various kinds of foods are by their very nature, as
"allergens", detrimental to some consumers. This prob
lem of a product being unavoidably unsafe for some
consumers should, it is thought, be solved in the context
of determining "defect" applying, inter alia, the "unrea
sonably dangerous" test, just as in the case of a manu
factured product. It is suggested that this, if done, would
almost invariably avoid liability for allergenic natural
products (e.g. strawberries, milk, tomatoes) because their
allergy potential is common knowledge.

38. Another aspect of natural products that may
raise concern is the likelihood of their deterioration,
which could occur at any stage between production and
consumption. As this may be due to improper storage,
unexpected delays in distribution or other factors beyond
the producer's control, imposing liability on him might
be thought inappropriate. However, obviously rotten or
stale food is unlikely to be consumed and, if it is, the
defences of lack of "latent danger" or "assumption of
risk" would help to avoid liability. Even the other cases
of harm caused by deterioration would only entail lia
bility if the product were already "defective" at the
time of circulation by the producer or other person
potentially liable.

39. Furthermore, if under the scheme liability would
be channelled to the importer, two further objections
would become less forceful. One is the difficulty in iden
tifying the individual producer because natural produce •
is often bulked. The other is the concern that strict lia
bility (or the attendant insurance costs) would constitute
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a crushing burden on the "small neighbourhood
greengrocer".

40. Above all, not only' are "defects" in natural
products much less frequent than in manufactured goods,
they also are typically the result of some kind of human
fault (e.g. including foreign objects in food, such as
stones in rice, bees in honey). Even with regard to the
seemingly exceptional case where environmental condi
tions rather than the producer is to blame (e.g. fish from
waters not known at the time to be polluted), liability
could nonetheless be justified in the interest of equal
treatment with other producers and on the theory of
risk-spreading as well as in recognition of the profit
making goal of the enterprise.17

Products related to subjects of separate
liability schemes

41. Some types of products could be excluded from
the uniform scheme because they are covered by, or
related to, subjects of separate, specific liability schemes,
often in international conventions, or because their inclu
sion might infringe upon the purposes of one or other
such scheme. Thus, for example, nuclear materials and
all parts installed in nuclear reactors or similar facilities
should be excluded in that they generally are the subject
of special regulatory schemes, both national and inter
national, recognizing their extraordinary risk potential.18

A similar consideration would seem to apply to aircraft
and ships, including their component parts.

D. Persons in whose favour liability is imposed

Possible restriction of plaintiffs under strict liability

42. The next problem in identifying the elements
and scope of liability is to determine the range of persons
who may claim compensation. As the replies of Govern
ments to the questionnaire indicate, recovery under fault
systems is not generally limited to certain categories of
plaintiffs;19 it is merely restricted by some legal require
ment concerning the connexion between the negligent
act and the it)jury or damage suffered, e.g. that there be
"proximate", "direct", or "adequate" causation, that the
harm be "foreseeable", "within the risk", or "contem
plated by the rule", and so on.20

43. In strict liability, one could either follow this
familiar path, possibly with some refinement, or allow
recovery only to certain classes of plaintiffs, because
liability irrespective of fault to all potential victims could
be regaJ;'ded as too extensive. Resolution of this question
should reflect the general p'olicy considerations justifying
products liability as well as the goals of unification.
For this reason, it is proposed in the ensuing para
graphs to consider the case for protection of each of
the categories of possible plaintiffs.

11 There may even be an element of deterrence because the
producer is at least nearer to the source of the danger and thus
to information about it than the ultimate consumer.

.. 18 Thus, for example, Vienna Convention on Civil Liability
for Nuclear Damage, 1963, article 11, 5.

19 Analysis, sect. 11, B, 1, Q.5, para. 1.
20 As to such rules delimiting liability, see Analysis, sect.

11, B, 1, Q. 6, paras. 16-19.

Last buyer

44. The last buyer (or one, such as a hirer, standing
in a similar contract position) does not present a difficult
case. If he suffers damage while using or consuming the
product himself, few would deny his standing to recover.
Even where he does not use or consume the product, his
position qua "buyer" would justify compensation for any
recoverable damage which he can persuade the court
he has suffered. From a policy standpoint this situation
should not be viewed as directly flowing from the con
tract because a contractual right would merely exist
against the other party to the contract, the immediate
seller, who might not be the person liable under the
proposed uniform scheme. It should rather be seen as a
consequence of the fact that the buyer chooses the prod
uct in reliance on its safety and, above all, contributes
via purchase price to the "buyers' mutual benefit fund"
discussed above.21

45. There may be some doubts with regard to the
buyer's damage from products bought for commercial,
industrial or professional use. 22 Those cases where com
mercial use means resale (or similar distribution) will be
discussed later in the context of recoverable loss (see
below, sect. E, paras. 62-63), because, there, the damage
suffered by the last purchaser consists usually in pure
economic loss. As to products used by the last buyer
for industrial or professional purposes, their exclusion,
which might be favoured by advocates of consumer pro
tection who have only private users or consumers in
mind, can be supported on a number of grounds.

46. Firstly, the rationale of consumer ignorance and
reliance seems far less applicable to professional users
whose adequate knowledge of product characteristics
may rightly be assumed. Furthermore, it is not unusual
for such buyers, with their stronger bargaining position
as compared with private consumers, to be able to influ
ence the risk level by, for example, insisting on certain
specifications. Thirdly, to the extent the damage is caused
by mechanical products such as machines or tools, the
underlying explanation may be misuse, poor mainte
nance, or disregard of instructions. 23 Finally, protection
via third-party liability seems, at any rate, less needful
because first-party insurance is more easily available for
business risks and because the loss in question may
already be covered by a workmen's compensation
scheme.

47. Against the foregoing position, however, are the
following considerations. Though the arguments ad
vanced above may be valid to some extent, they do
not appear to command the kind of weight that should,
it is suggested, be required in order to justify detraction
from the desirable goal of comprehensive unification by
the exclusion of a considerable portion of the goods
involved in international trade. Secondly, to the extent
the arguments are valid, a proper response could prob
ably be found within the system to accommodate such
cases. For example, the issues of the plaintiff's expert

21 Part I, C, above.
22 See, for example, Genevieve Viney, "L'application du droit

commun .. .",Ioc. cit., p. 94.
23 See, for example, Leon Green, "Should the manufacturer

of general products be liable without negligence", Tennessee Law
Review, vol. 24 (1957), p. 93.
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knowledge of the product's characteristics or of misuse
of the product by him or his employees could be dealt
with in the context of determibing the "unreasonably
dangerous condition" of the product or by recognizing
appropriate defences.24 Other specific circumstances of
business use could be taken into account also by allowing
the commercial buyer's supplier to insert clauses in their
contract limiting the buyer's right of recovery, which
would appear to be a better solution than general exclu
sion of commercial use from the scheme.25

Consumer or user
48. The next, somewhat broader, category to be

considered is comprised of the persons actually consum
ing or using the product. While most of them would also
be buyers, recovery should not, however, be based on
any narrow contractual notion, such as theories of war
ranty. As already argued above (see part II, paras. 9,
10), contracting and non-contracting consumers or users
shoU!d. be treated alike, in view particularly of the fact
that It IS often a matter of chance who will be injured by
the defective product.

49. Consumers and users, as such, deserve protec
tion because they rely on the safeness of the product
,!hich itself is intended for the very purpose of consump~
tlon or use, and because they are, besides being the tar
gets of production and distribution, the beneficiaries
of ~e policy. of risk control and harm prevention. These
policy conSIderations should, it is suggested, justify
recovery even by those not contributing to the "buyers'
mutual benefit fund". This result may further be sup
ported by the consideration that such consumers or users
are usually in some kind of family, social or business
relationship with the buyer who, thus, can be assumed
to pay his contribution for their benefit as well.

50. Following the foregoing rationale for recovery,
the terms "consumer" and "user" should then be con
strued in a very broad sense so that "consumer" for
example, would include a person who does not in' fact
consume the product but prepares it for consumption
by someone else, and "user" would also cover anyone
who passively enjoys the benefit of a product, e.g. car
passenger.26 Even such extensive interpretation of a rule
favouring users and consumers would, however, still
leave out some potential victims, whose case for pro
tection will be discussed next.

Non-user in sphere of risk ("innocent bystander")
51. Under a strict liability scheme it may be

disputed whether compensation should be awarded to
persons other than users or consumers, e.g. pedestrian
hit by car with defective brakes. Even. in the United
States where strict liability has been most widely adopted
there is far from uniform agreement on the issue: the
American Law Institute in its Restatement of Torts
issues a caveat, expressing no opinion on the matter; and
the courts remain divided on the issue, though with a

2~ See, for example, Fleming lames, "General Products
should manufacturers be liable without negligence?", Tennessee
Law Review, vol. 24 (1957), p. 927.

251bis problem is further discussed below, paras. 81-82.
26 See, for example, William L. Prosser, "Products liability in

perspective", Gonzaga Law Review, voI. 5 (1970), p. 168; Re
sttllement of the Law (Second), Torts, voI. 2 (St. Paul, Minn.,
American Law Institute Publishers, 1965), comment 1 to sect.
402 A, p. 354.

clear trend in favour of extending liability.27 Both Euro
pean t~xt~ favour recovery, it appears, since recovery
IS not lImited to certain classes of plaintiffs.28

52. Recovery by a non-user in the sphere of risk
who is commonly labelled the "innocent bystander'"
may be opposed on the simple ground that the injured
bystander is neither a buyer nor a user or consumer of
the product. As one authority has said of him "he has
relied upon nothing, he. is not the kind of p~rson the
defendant has been seekmg to reach, no representation-·
has been ;'1lade to him expressly or impli~dly; -ne ~has
done nothmg except to be there when the accident hap
pe~ed".29 Such reasoning~ever, seems to focus
entIr~ly on the consumer reliance rationale, ignoring the
theOrIes of. enterpljs~1ia?il.ity ~nd risk distribution, under
both of WhICh na'Vahd dlstmctlon seems possible between
the bystander and the user. To let bystanders benefit
from the buyer's contributions may also be supported
on th~ ground that buyers profit from the use or con
sumption of the product and thereby, though innocently,
endanger others.

. 53. Another re~son for extending strict liability to
mnoc.el!t ~ystande~s IS the policy of deterrence, the desire
to mlUlmlze the nsk of personal injury which is valid
for all potential victims regardless of st~tus. It has even
been suggested in this connexion that greater protection
should be extended to the bystander than to the user in
that "the bystander is even worse off than the user
t<;> the point of total exclusion from any opportunity
either to choose manufacturers or retailers or to detect
defects".80

54. If strict liability were thus also imposed in
favour of persons not using or consuming the product,
t~~ consequence woul~ b.e that, as with negligence Ha
bllIt~, the range o.f plallltlffs would not be categorically
restrIcted to certam groups. The resulting co-extensive
ness with negligence liability could, perhaps, be supported
by the argument that strict liability with its notion of the
product being "not duly safe" is close to fault liability, at
least where negligence is presumed. This in turn raises
the question whether it would not be appropriate in that
case to recognize a general restriction to "persons [whom]
the defendant should expect to be endangered by the
probable use of the product, as in a negligence case".S1

27 ~ee,..for example, 63 American Jurisprudence 2d, Prod
ucts lIabJlI!y (New' York, Lawyers Co-operative Publishing Co.,
San FranCISCo, Bancroft-Whitney Co., 1972), sect. 144; Dix W.
Noel, "J?,efective Products: extension of strict. liability to by
standers , '[ennessee !Al!'. Review, vot. 38 (1970), pp. 4, 13;
Comment, Products liability-New York adopts rule protecting
bystanders--strict liability in tort v. breach of warranty", New
York Law Forum, voI. 19 (1974), p. 888.

28 European Convention on Products Liability in regard to
Personal Injury and Death, article 3, as explained in Explana
tory Report, Council of Europe document CCl (76) 41 add. IV,
para. 53; Proposal for a Council directive relating to the ap
proximation of the laws, regulations and administrative provi
sions of the member States concerning liability for defective
products, article 1, as explained in Explanatory Memorandum,
10 Bulletin of the European Communities, 1976, Supplement 11,
p.14.

29 William L. Prosser, "Products liability in perspective", Gon
zaga Law Review, voI. 5 (1970), p. 170. ,

80 Codling v. Paglia, 298 N.E. 2d 622 (New York, 1973),
p.624.

81 Dix W. Noel, "Defective Products: extension of strict lia
bility to bystanders", Tennessee Law Review, vot. 38 (1970),
p.12.
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Bodily injury and death
55. There will be little dispute about covering bodily

injury and death because life and limb are commonly
regarded as the archetype of interests deserving of pro
tection. Difficulties with this category of protected inter
ests concern rather the extent of compensation, the
recoverable types of damage, and, particularly in case of
death, the persons entitled to sue.

56. According to the general indemnity principle of
compensation ("restitutio in integrum"), the plaintiff
should without doubt be compensated for the cost· of
medical treatment and, perhaps less clearly, for loss of
earnings. Admittedly, medical costs and salary levels
vary considerably from one country to another, but even
within a country the defendant typically "has to take his
victims and the doctors as he finds them", and regional
differences become less relevant if liability is channelled
to the first domestic distributor.

57. The next problem, whether persons beyond the
one who is actually injured should be entitled to sue, is
most acute in death cases. Some legal systems allow
recovery for loss of support or service to all persons
who were in fact supported by the deceased, others only
to those who were legally entitled to the support, and
yet others' merely to certain, named dependants.S2 It
would have to be decided whether one of these alterna
tives, preferably the first, should be adopted, or whether
this matter should be left to national law, because unifica
tion seems difficult and not really necessary, at least
from the point of view of the impact on insurability and
insurance costs.

58. It would, however, appear preferable to deal
expressly with the following two matters in a uniform
scheme. First, consideration might be given to disallow
ing the award of punitive damages, which are only known
in some systems and even there have been deemed
objectionable in the field of products liability.ss Secondly,
consideration might be given to allowing compensation
for "pain and suffering", including loss of enjoyment of
life. Recovery for such non-pecuniary loss has some
times been rejected on the ground that damages here
are too hard to measure and the idea itself perhaps even
offensive. But such loss, it may be countered, is "real",
too, and from the point of view of calculability not more
difficult than some other kinds of recoverable loss which
the law nevertheless attempts to quantify.34

Damage to property (other than product itself)
59. Tangible property is commonly protected under

liability systems based on fault. ss Its inclusion in a strict
liability scheme may, however, seem objectionable. In

E. Heads of damage and consequential
damoges covered

general, damage to property does not seem to call for
recovery in the same way bodily injury does although
for example, a farmer might well consider the loss of hi~
crop or livestock a greater loss than, say, a broken arm.
Another factor at work here is possibly the fear that the
risk exposure in property damage cases may be too
extensive in that it may entail large financial losses (e.g.
loss of profit after factory fire). Furthermore, it has been
observed that in the context of property damage, insur
ance taken out by the property owner (first-party
insurance) is superior in terms of practical efficiency and
of economy of operation than third-party liability insur
ance taken out by the would-be defendant.s6

60. The foregoing reasoning, however, is most tell
ing in the case of commercial or professional users for
whom property damage is just another form of economic
loss. Private users do not ordinarily take out first-party
insurance for property damage, except perhaps for such
major items as a house, car, boat, etc.; and their loss,
usually small in comparison, may affect them very con
siderably (e.g. loss of shelter). Thus. one might follow
the suggestion of one commentator, as incorporated into
the European Communities' proposed directive, to allow
recovery only for "damage to or destruction of any item
of property other than the defective article itself where
the item of property is of a type ordinarily acquired for
private use or consumption and was not acquired or used
by the claimant for the purpose of his trade, business
or profession".87

61. Even if the foregoing proposal were not
accepted, and damage to commercial property were
included, one should, it is suggested, exclude damage
to the defective article itself, for whether a defective
part of it causes damage to the product itself or whether
the article simply fails to work, the cause for complaint
is the same, and so is the person suffering damage, i.e.
the buyer.s8 Thus, compensation may be properly left
in this case to the law of sale.

Pure economic loss
62. Pure economic loss means financial loss standing

alone and not consequential to personal injury or prop
erty damage. It appears in various forms, some of
which may call for different solutions: for example,
expenses may be incurred for repairs or recalls of
products with detected defects; loss of profit may result
from product failure; sellers may have to compensate
unsatisfied buyers and may suffer additional loss of
business if word spreads about the defective product.

63. The various causes of economic loss and the
relevant policy questions would have to be discussed in
detail if serious consideration were being given to extend
ing uniform liability to such loss. Such a prospect seems,
however, unlikely, for even under present fault schemes
purely economic interests, such as expectations of

f

82 See. for example, Harvey McGregor. Personal Injury and
Death, in International Encyplopedia of Comparative Law, vol.
XI. chap. 9 (TUbingen, J. C. B. Mohr), pp. 90-96, and Analysis,
sect. 11, B. 1, Q.5. para. 3 and Q.6. paras. 5-7.

88 Thus. for example, Bert M. Thompson. "Products liability
a company view". Federation oJ Insurance Counsel. vol. 23
(1972), pp. 7-8.

34 See. for example, Sally Robins. "Developments in absolute
and no-fault liability in products cases: The cents and nonsense
of no·fault... American Bar Association--8ection of Insurance,
Negligence and Compensation Law, Proceedings 1971. p. 486.

88 Analysis. sect. 11, B, 1. Q.6. paras. 9, 10.

86 J. A. Jolowicz, "Product liability and property damage".
working document No. 7. Commission of the European Com
munities, Directorate-General for internal market. Directorate
Approximation of laws: companies and firms. public contracts.
intellectual property. fair competition, general matters (X1I3S9/
75·E). p. 4.

87 Proposal for a Council directive relating to the a.pproxi
mation of the laws, regulations and administrative proviSions of
the. member States c?nc~fning liab!litr.. for d.~fectlv~ products,
article 6; J. A. Jolowlcz. Product bablllty ... ,op. Clt., p. 8.

88 See, for example, J. A. Jolowicz. "Product liability ......
ap. cit., pp. 2-3.
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financial advantage or the interest in not incurring out
of-pocket expenses, are rarely protected. At any rate, it
may be felt that the contractual remedy is sufficient and
appropriate in most of these cases, which seem to con
cern unmerchantability rather than active malfunctioning
of the product.

F.· Defences (and burden of proof)

64. Some preliminary points may be made in dis
cussing the subject of defences. Firstly, there are a num
ber of special pleas by which the defendant's liability
exposure may be limited or extinguished. Two of these
-a ceiling on the maximum amount recoverable, and
barring by expiry of the prescription (limitation) period
-are discussed later in the report (see G and H, below).
Secondly, there are a number of general defences to a
tort (or delict) action such as "voluntary assumption of
risk", force majeure, contributory (or comparative) neg
ligence, intervening act of third person recognized in
most systems, which may exclude or reduce a defendant's
liability in particular circumstances.39 These have been
adequately set out in a previous repo£t4° and it does not
seem necessary to restate them here in detail. Thirdly, it
should be observed that the concern here is with a defence
in the strict sense of a counter-attack raising an addi
tional point and not a "defence" in the sense merely of
denying an essential element of the plaintiff's case.41

65. It would not be feasible to attempt a discussion
in detail of the subject of defences at this point, since
much would depend on the decision as to the basis of
liability and the detailed conditions thereof. All that
can be done at this stage is to indicate a number of
possibilities. If liability were based on negligence, the
traditional defences such as voluntary assumption of
risk, contributory (or comparative) negligence, and
faulty intervention by third party would presumably
remain.

66. These same defences could also be admitted
iD a strict liability scheme, subject to certain qualifica
tions. Thus, for example, the defence of assumption of
risk may be allowed in cases where the plaintiff fully
recognizes the danger and voluntarily consents to the
risk. Similarly, contributory (or comparative) negligence
could be a defence in cases of obvious defects in the
product, but preferably "not in case of an objectively
negligent failure to discover the defect in a product or
to guard against the possibility of its existence".42 Lastly,
negligent acts by third persons could be dealt with by
recognizing a specific defence in those terms or simply
under the general rules of causation.

67. There are, apart from the foregoing, certain
possible defences which are peculiarly relevant in the
context of strict liability. Firstly, if strict liability were
adopted but development and system risks were not cov
ered, one would then have to provide for the specific

39 See Analysis, sect. 11, B, 1, Q.7, paras. 2-10.
40 A/CN.9/103, paras. 76-82.
U An example of the first (pure) kind of defence would be the

plea of contributory negligence in a negligence suit and of the
second, a plea that the defendant could by no means have
avoided the unsafe condition of his product, i.e. a denial that
the defendant was negligent.

U Dix W. Noel, "Defective products: Abnormal use, con
tributory negligence, and assumption of risk", Vanderbilt Law
Review, vol. 25 (1972), pp. 128-129.

defence that the product was made in conformity with
and reflected the state-of-the-art in science or technology;.
other defences become relevant, if, on the other hand,
these cases are not left out. Similarly, in order to pre
clude or to limit liability in cases of misuse or abnormal
use of products, it would be necessary either to define
"defective" in terms of fitness for "normal" or "fore
seeable" use43 or expressly to recognize in the uniform
scheme a suitably worded defence for such cases.

68. The burden of proof, Le. the onus of establishing
the facts and the risk of non-persuasion, lies usually
with the party favoured by the rule or requirement at
issue. But it should also matter in whose sphere the
doubtful circumstance falls. Thus, for example, the plain
tiff could be required to prove that his damage was
caused during normal use of the product by an unsafe
condition of a type which typically or probably exists at
the time of circulation. The defendant could then rebut
that, establish non-existence of the defect when the prod
uct left his hands, or show that the condition was not
"unreasonably" dangerous.

G. Maximum amounts as absolute limits

Purpose and alleged benefit of absolute limit
69. According to a widely held opinion, strict lia

bility, being a departure from the recognized fault prin
ciple, should be accompanied by a maximum limit. This
idea of a trade-off of one thing for the other seems,
however, to be purely a matter of history, and recent
history, for that matter, considering the situation in pre
negligence days. The matter should, in principle, be
decided strictly on its own merits.

70. The main reasons stated in favour of absolute
limits are to provide certainty and to avoid crushing
liability on defendants. Proponents of maximum limits
have usually had catastrophe exposure in mind, with
reference especially to the insurance consequences."
Detailed consideration of maximum limits from the insur
ance perspective will be made in the special part of the
report devoted to insurance questions. Suffice it to note
here that catastrophe exposure is not unique to strict
liability but quite possible under a fault system, too. ~

It may also be recalled that only in very few cases does
strict liability for defects amount to liability without any
actual fault.

Possible methods and inherent problems
71. Even if agreement were reached in principle on

setting absolute liability limits, the difficulties in finding a
suitable method could well prove in~urmountable. There
are basically two ways of setting liability limits which
could be considered as alternatives or used in combina
tion. One is to establish a ceiling per claimant per occur
rence. Although such a rule has the advantage that it
would be easy to administer, it could be unfair to vic
tims, unless the ceiling were fixed at a very high level.
On the other hand, if the ceiling were fixed at a fairly
high level, it could lose much of its limiting effect except
with regard to a relatively small category of defendants

48 Cf. similar suggestions concerning the definition of "de
fective", para. 39.

.. See, for' example, A. V. Alexander, "The law of tort and
non-physical loss: IDsurance aspects", Journal of the Society of
Public Teachers of Law, vot. 12 (1972), pp. 120·121.
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(such as producers of products with a potential to cause
serious injury, should an accident occur, which injury
would normally have called for compensation exceeding
the per claimant limit). Furthermore, a limit .of this sort
may not be very meaningful in the case of mass-produced
products where a single defect could affect a whole series
of products, thereby causing a huge aggregate exposure
for the producer, even with application of the per claim
ant ceiling. At any rate, as later noted in the part on
insurance, it does not appear significantly to affect
calculability of exposure or insurability.

72. The other method is to limit the aggregate lia
bility of every defendant per defined period (e.g. one
year) for one type of product or for all his products. 45

Apart from the insurance aspects, there are some
inherent problems in this approach which deserve due
consideration. First of all, it seems difficult to find appro
priate maximum amounts that would differentiate in an
acceptable way between big and small enterprises, on
the one hand, and between various categories of prod
ucts, on the other. Furthermore, if only one limit were
set for all, it would have no actual limiting effect on many
defendants who tend anyway to get insurance coverage
only up to the point they and their insurers feel is their
actual exposure. Thirdly, a uniform maximum limit
might seem unfair in that it would tend merely to ease
the burden of some defendants; and, fourthly it could
cause great administrative problems when claims are
brought in various different courts and jurisdictions and
the maximum amount has to be distributed amongst
many claimants.

73. In the light of these difficulties, which admittedly
would be less serious if liability were channelled to the
importer, it is perhaps helpful to note that there may
be a practical alternative to a maximum limit in the case
of a catastrophe. This is that the Government of the
State concerned, where appropriate, could step in and
provide support, as it would in other cases of disaster
and emergency. One might well conclude that the issue
of maximum monetary limits to liability is one which, in
the context particularly of unification on a global level,
calls for further analysis and consideration.

H. Prescription (limitation) period

Limitation period for particular plaintiffs
74. It would seem appropriate to set time-limits for

bringing compensation claims, in order to give defendants
(and their insurers) more certainty about liability expo
sure and to exclude litigation after a long period of time
has expired and relevant evidence become hard to come

45 A similar approach, though without a limitation per de
fined period, has been adopted in both European texts. Proposal
for a Council directive relating to the approximation of the
laws, regulations and administrative provisions of the member
States concerning liability for defective products, article 7,
limits the total liability of the {'roducer for all personal injuries
caused by identical articles havmg the same defect to 25 million
European units of account (EUA), for damage to movable
property to 15,000 EUA and to immovable property to 50,000
EUA; European Convention on Products Liability in regard to
Personal Injury and Death, annex, allows States to reserve the
right to limit the amount of compensation to not less than the
sum in national currency corresponding to 70,000 special draw
ing rights (SDRs) for each deceased or injured person and to
10 million SDRs for all damage caused by identical products
having the same defect.

by. One possible limit is a subjective period for each
particular plaintiff. This would have the advantage of
getting information early to the defendant, who then
could take steps to prevent further damage. The period
could run from the time when the product was acquired .
by the last purchaser or, preferably, when the plaintiff
became (or should have become) aware of the damage,
or when he became (or should have become) aware of
the damage and the defect, or, it has been suggested,
when he became (or should have become) aware of the
damage, the defect and the identity of the defendant.

Period for cirqulated product
75. Calculability of exposure and insurability may

further be enhanced by setting an objective period of
limitation which would commence with the circulation
of the product by the defendant and close at a fixed
time some years after.

76. Despite the variety of products which would be
covered by the scheme, it should be possible to agree
on one such objective period for all. It is true that there
are some products, such as machines and tools, intended
to be used for a long time, much longer than consumer
items such as children's shoes, for example. However, as
mentioned earlier, malfunctioning by such products may
often be attributable to poor maintenance, misuse or
disregard of instructions; these factors, and the fact that
one is considering the commercial context where parties
generally are able to look out for their own interests,
might justify a period of limitation shorter than the nor
mal life expectancy of such products in order to reduce
the problems of proof. If thus a relatively short period
were chosen, there would be less need for the other, sub
jective, period of limitation, although both periods could
be accommodated in a uniform liability scheme.

I. Relationship of uniform scheme to other
liability rules

Relationship to laws concerning extra
contractual liability

77. In view of the main goals of the present unifica
tion effort, the uniform scheme should, with respect to
compensation, replace the extra-contractual liability rules
because, otherwise, certainty and equality would not be
achieved. Such exclusivity should obviously be restricted
to matters falling within the scope of the scheme; matters
not governed by the scheme would, of course, remain
subject to the law otherwise applicable. This might, for
example, be the case with topics such as economic loss,
property damage, or certain kinds of products if these
were left out of the uniform scheme.

78. Another possible exception may be made in
cases where special liability laws already exist under
national law for specific products; here, however, one
could require that the protection accorded the claimant
be no less than he is accorded under the scheme. As
regards statutes regulating safety standards or similar
provisions, there is no real conflict because they would
be applied in determining "defect" or "unreasonably
dangerous condition" under the uniform scheme. It
would then be up to the courts to decide whether com
pliance with such regulations was conclusive evidence
of the lack of a "defect" or whether those regulations
should be treated merely as minimum requirements.
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Relationship to contract rules
79. If the uniform scheme were to replace existing

extra-contractual liability rules, one might then consider
applying the same principle of exclusivity to contractual
compensation rules because, firstly, the dividing line
between contractual and extra-contractual compensation
rules is not easily drawn and, secondly, because it is
drawn differently in various systems. Above all, the pur
pose of unification cuts across, and does not correspond
with, traditional subject-matter boundaries of law but
looks at the actual liability exposure whatever its origin.
In view of the differences between private and com
mercial use, one could at any event consider exclusively
in the case at least of private buyers.

80. Such exclusivity, once again, would be limited
to the scope of the uniform scheme. This means, firstly,
that it would cover only the compensation aspects of a
case, leaving to contracts law such other contractual
issues as the rights of avoidance of the contract or of
price reduction. Secondly, it would be restricted to
injuries and consequential damages caused by the active
malfunctioning of the product ("materialisation of the
danger of the defective product"), thus leaving out such
matters as the consequences of the frustration of the
plaintiff's expectations and unmerchantability or unfit
ness for some purpose of the product.

Validity of clauses excluding or limiting
uniform liability

81. Even if none of the foregoing suggestions as to
exclusivity were adopted, one must still face the question
whether liability under the scheme could be effectively
excluded or limited by exemption or disclaimer clauses.
In general, such "contracting out" would adversely affect
the goals of unification, particularly those of certainty
and equal consumer protection.

82. Turning to particular application of the concept
of exclusivity, one might possibly make an exception in
the case of professional or commercial buyers, who have
an interest in modelling compensation rights according
to their own needs. However, private buyers (and con
sumers) should possibly be protected, at least where
personal injury or death is involved. This exclusivity
principle should, furthermore, be expressly stated in the
uniform rules, but should not, however, be construed
to limit or foreclose the possibility of factual disclaimers
in the form of warnings or instructions which are taken
into account in the determination of the question whether
or not the product was in an "unreasonably dangerous"
state and in the adjudication of the defences of misuse
and of comparative negligence.

PART IV. INSURANCE ASPECTS OF PRODUCTS
LIABILITY SCHEME

1. This part of the report will, as requested in the
decision taken by the Commission at its eighth session, l

examine the relationship between the subject of products
liability and schemes of insurlUlce which have been or
may be developed in relation thereto.

2. With regard to personal injury and economic
loss associated therewith, suffered as a result of accidents
involving products, two different schemes of insurance,

1 See above, introduction, para. 1.

both of which are relevant to the present discussion, may
be distinguished: third-party liability insurance provided
by commercial (private or State owned) enterprises and
publicly operated compensation schemes managed more
or less on insurance principles and providing benefits
typically on a first-party basis. In many countries the two
kinds' of insurance schemes coexist side by side while
in others only one or the other exists or is relevant.
It is typically to third party liability insurance that people
refer when they express concern about the effect of prod-'
ucts liability on insurance costs, since it is realized that
the publicly operated compensation -schemes (national
healt.h ins~rance) are often d:termined by different policy
conSideratIons (e.g., emphaSiS on compensating the vic
tim regardless of whether or not there is someone on
whom to impose liability, public subsidizing of the pro
gramme, etc.). It is, therefore, to third party liability
insurance that the ensuing discussion will be devoted.
The survey will be in two segments. The first will attempt
to describe the current practice relating to third party
products liability insurance, while the second will be
devoted to a somewhat detailed consideration from an
insurance perspective of some of the key features envis
aged for a uniform liability scheme.

A. Current coverage practices relating to products
liability insurance

The coverage described
3. Products liability insurance or, as it is better

known in the trade, "products hazard coverage", essen
tially is coverage designed to protect the producer!
distributor of a product against third party civil liability
claims for injury to person or damage to property alleg
edly caused by such product. In modem practice, the
insurer in providing this coverage undertakes to (a)
defend the insured in any suit brought against him the
basis of which is the risk insured, and (b) pay on behalf
of the insured such sums, if any, as he may become legally
obligated to pay as damages resulting from such suit.2

4. In practice products liability insurance may be
written either as a specifically identified coverage within
a general business liability policy or as a separate policy.
In either case it is important to note that products
hazard coverage is increasingly viewed in the insurance
market as a coverage separate and distinct from any
other liability insurance, whether general or specific,
which the business might carry, and one thus which
must be 'specifically purchased. In short, it is common to
view this coverage as having characteristics and features

2 See generally on this subject Roger C. Henderson, "Insur~

ance protection for products liability and completed operations
-what every lawyer should know", Nebraska Law Review, vol.
50 (1971), p. 415; Howard C. Sorensen, "The new comprehen
sive general liability policy's products liability coverage", In
surance Law Journal, 1966, p. 645; Howard C. Sorensen, "What
a lawyer ought to know about products liability insurance
coverage", Trial Lawyer's Guide, 1968, p. 322; Jean Bigot,
"L'assurance de la responsabilite civile des fabricants pour les
produits livres", in La responsabilite civile du fabricant dans
les Etats membres du Marche commun, Aix-Marseille, Facutte
de Droit et de Science Politique, 1974, p. 213; Jean Bigot,
"L'assurance de la responsabilite civile des fabricants", in lA
responsabilite des fabricants et distributeurs, Recherches Pan
theon·Sorbonne (Universit6 de Paris I, Paris, Economica, 1975),
p.157.

..
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of its own which, as far as the insurer intends, are not
reproduced by any other coverage.S

The coverage distin~uished from related coverages
5. To understand better the function of the products

hazard coverage it is necessary to place it in the over-all
context of business insurance by examining its relation
ship to other business coverages. Perhaps the most dis
tinguishing feature of this coverage is the fact that it
operates only as regards products over which the manu
facturer or distributor has relinquished control, has
passed on by sale or otherwise to others. Thus it is
usually an explicit or implicit requirement of such cov
erage that the accident on which a claim is based occur
(a) after the insured has relinquished possession of the
product, and (b) away from the insured's premises. It
is this fact that in the ordinary case the risks contemplated
are those materializing after delivery of the goods that
distinguishes the products hazard coverage from a "prem
ises and operations" coverage, which businesses gen
erally also carry.4 The latter coverage, much the older
of the two kinds of coverage, insures the businessmen
essentially against liability to third parties resulting from
accidents occurring on the insured's premises and acci
dents occurring during production.5

6. Another business insurance coverage which it is
necessary to refer to in this context, not only because
of its importance in business risk management but more
significantly, because of its close relationship to pr~ducts
hazard coverage, is the "completed operations cover
age".6 So closely related are these two coverages that it
often is impossible in certain cases to decide as between
them which coverage is applicable, and which not. For
understanding, it is best simply to consider the completed
operations coverage as a "service counterpart" to the
products hazard coverage, which, like the latter, protects
against liability for accidents occurring away from the
insured's premises but which, unlike the latter, operates
with respect to a service which the insured has performed

S This state of affairs no dobut reflects the growing impor
tance of the subject of products liability as a distinct topic within
the general realm of torts. Significantly in a number of juris
dictions where hitherto it had been customary for, say a manu
facturer to take out but one general liability policy to'cover his
tort exposure, doubts have arisen, as products liability law has
developed, as to whether such policies are sufficient in them
selves to provide complete products hazard coverage, and in
surers consequently have felt the need to develop specific
products liability clauses which the insured may add to his
general policy. Such appears to be the case, for example, in the
Federal Republic of Germany. See on this the report by W.
Rosener and E. Jahn in Product Liability in Europe (Deventer,
Kluwer, 1975), pp. 80-81.

4 This point is well brought out in the insurance practice of
French-speaking countries where the products hazard policy
is specifically referred to as "police de la responsabiliU civile
apres livraison" or "police R.e.produits livres". Cf. the products
hazard endorsement commonly used in the United States which
states that an accident arising out of the use of the insured's
product is covered "if the accident occurs after the insured has
relinquished possession thereof to others and away from prem
ises owned, rented or controlled by the insured".

5 Cf. the "police R.C. exploitations" in French insurance
practice. Until late developments in products liability law in
many countries suggested the need for products hazard cover
age, "premises and operations" coverage was apt to be the
only liability coverage carried by businessmen for their extra
contractual exposure.

G In France, "L'assurance R.e. apres travaux". See Jean
Bigot, "L'assurance de la responsabiht6 civile des fabricants",
loco cif., p. 163.

regardless of whether or not a defective product also is
involved. Thus this insurance would cover liability
incurred as a result of work performed by the insured
retailer at the owner's home on, say a television set from
which a fire and subsequent injury arose even if the
material used in the work was not def~tive and the
allegation, was, for example, the insured's negligent per
formance of the job in question. H however, the injury
or damage were caused by a defective product used in
such performance, then the loss could just as easily fall
within the provisions of either the products hazard cov
erage or the completed operations coverage, or both.1

Excluded losses
7. A feature of products hazard coverage that it may

be of some importance to refer to is the category of
exclusions, the various kinds of risk expressly excluded
from coverage under a products liability policy. One such
exclusion which sometimes is written into the policy is
the so-called "business risk" exclusion. This clause
a~tempts in effect to exclude from coverage, often in
CIrcumstances not too clearly defined, loss attributable
to errors in the planning or design of a product.8 A simple
example would be an insured manufacturer of fertilizer
who puts out a new kind using a novel chemical com
bination which turns out to be too rich in nutrients, caus
ing mutations in crops and heavy losses to farmers. The
insurer might then in such a case seek to avoid coverage,
pleading the "business risk" exclusion. The rationale for
the exclusion is that the intent of the products hazard
coverage is to cover defects arising at the production
stage but not those attributable to management decisions
at the planning stage, on the ground, it has been argued,
that the latter is merely a "business risk", much like
making a poor investment decision the disappointments
of which should be compensable, if at all, only by a
special form of insurance.

1 This dichotomy between products hazard coverage and
completed operations coverage which exists in some insurance
markets is by no means a necessary one as is evident from the
considerable overlap which exists between the two coverages.
In the United States, for instance, prior to 1966 the risks con
templated by the two coverages were insured under one cover
age, then called "products hazard (including completed opera
tions)" coverage and became separated only because of certain
problems of legal interpretation that had arisen. It is important,
however, to note this separateness, where it exists, because a
business in order to be fUlly covered for accidents arising out
of the manufacture or distribution of products may well find
that it needs to take out both coverages.

8 An example of such a provision is that found in the products
hazard and completed operations portions of the Comprehensive
General Liability Policy in general use in the United States,
which excludes: "bodily injury or property damage resulting
from the failure of the named insured's products or work com
pleted by or for the named insured to perform the function or
serve the purpose intended by the named insured, if such failure
is due to a mistake or defiCIency in any design, formula, plan,
specifications, advertising matenal or printed instructions pre
pared or developed by any insured; but this exclusion does not
apply to bodily injury or property damage resulting from the
active malfunctioning of such products or work."

Leaving aside the much disputed question of the effect of the
proviso at the end, one.notes that many different kinds of risk
are covered by the wording of this exclusion clause. Not only,
for example, does the exclusion cover risk of loss from mis
leading instructions on how to use the product, but it seems
also to cover what are usually termed "development and system
risks", that is, loss arising from the exhibition by the product of
harmful effects which having regard to the state of knowledge
at the time of its production were not, or could not be, foreseen
or, being foreseen, could not be avoided.
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8. The standard products hazard and the completed
operations coverages also exclude several other heads
of risk which are worth mentioning here. One is damage
to the product itself. Thus, for instance, if because of
an internal electrical defect in machinery sold by the
insured, the entire factory in which such machinery is
housed is destroyed by fire, the products hazard coverage
would cover the cost of rebuilding the factory but or
dinarily not that of replacing the machinery itself. Also
not compensable under this coverage is damage consist
ing simply in the fact of the buyer having lost his bargain
by receiving defective goods, even though the loss to the
insured may be quite substantial as when, to take an ex
ample, he has to rebuild or replace defective machinery.
In short, the coverage contemplated here is for tortious
or "extra-contractual", rather than contractual, liability.9

9. A related and increasingly important category of
non-compensable damage. is e~on~mic lo~s which ~he
insured or anyone else incurs ID WIthdrawmg defective
products from the market. Recent instances in many
countries of massive recall from the market of hundreds
of thousands of products-cars, electrical goods, toys,
food, drugs, etc.-by their manufacturers well show
how substantial a cost may be involved in this step.lO

Limits of coverage
10. The two matters to be considered next relate

to the limits of the products liability coverage with regard
to both space and time, that is to say, territoriality and
duration. As to territoriality, the first question is, what,
if any, are the geographical limits within which it is
contemplated that the policy will be effective to provide
coverage against third party liability? One should per
haps start by noting that most products liability policies
are written by domestic insurers on domestic businesses
which do little or no business outside of the particular
country in wWch both insured and insurer are located.
Consequently, the standard products liability policy will
generally limit coverage to claims arising within a par
ticular country or group of countries.

11. Other reasons for this situation relate to the
capacity, both legal and factual, of insurers to provide
multiterritorial coverage. Thus an insurance company
may conceivably be precluded by its charter or articles
of incorporation or by the law of its domicile from insur
ing risks other than those wWch it is contemplated would
materialize, if at all, only in a given territory. Further
more, even without such legal limitations a great many
companies have neither the capacity to service extra
territorial or multiterritorial risks nor the expertise about
local conditions elsewhere to want to venture into such
risks. As a result one finds that in every insurance market
the number of companies which write multiterritorial
policies, especially when world-wide coverage is contem-

9 See, for example, the relev~t p~vision of the pa~~sh
Standard Public (Commercial IOcludmg Products) LIabIlity
Policy reproduced in La responsabilite civile du fabricant dans
les Et~ts membres du Marche commun. Aix-Marseille, Facult6
de Droit et de Science Politique, 1974, p. 123.

10 Incidentally this item of damage is excluded from cov
erage even though the policy may contain at the same time a
provision obligating the insured to take all reasonable steps to
prevent further injury or damage from arising from the sam~ or
similar causes which provision evidently contemplates actIons
such as recall 'of defective products. In some markets, h~wever,
the practice is for the insurer to share such costs WIth the
insured. Cf. Danish policy cited in preceding note.

plated, is usually fairly small. These companies tend to
be the larger ones, some of which actually specialize in
international risk insurance. It is, therefore, to such com
panies that a business entity would turn for coverage
for its export business.

12. Even given the desire by the insured for such
coverage and the capacity of the insurer to provide it,
there often are other obstacles to the maintenance of a
single products liability policy that covers every territory
into which the insured's products are imported. It is not
unknown, for example, for the law of the place into
which the products are to be imported to require the
importers involved to maintain insurance with a local
insurer;11 if such an importer happens to be a direct
subsidiary, affiliate or agent of the producer's the effect
may be the same as requiring the producer to maintain
such insurance as a condition of doing business in the
jurisdiction in question. Often, too, the insured for
reasons of his own may wish to have different insurers
insuring him in different territories.

13. What results in practice, therefore, is a rather
variegated picture in terms of territoriality provisions in
products liability policies.12 As far as the company with
a significant export business is concerned, the main inter
est of this report, there thus are basically two options:
to take out with an insurer able to furnish it a single
policy with the appropriate territoriality endorsement; or
to take out with a local insurer a policy in and for each
territory or group of territories in which it is interested.
The latter route is apparently the one more commonly
taken by companies large enough to have substantial
overseas operations.IS Where this route is taken, it also
is guite common for the insured, in addition to s~ch

indIvidual policies providing primary coverage, to mam
tain a single "umbrella" policy with a world-wide cov
erage endorsement for liability in excess of that provided
by the primary policies.

14. The second question with regard to territoriality
is the effect, if any, which territorial considerations may
have on the premiums which the insured has to pay.
While it is not possible to say for certain that. the ter
ritorial limit factor has no effect on rates, It seems
nevertheless to be the case that the role which this factor

11 Such a requirement is more often aimed at strengthening
the local insurance industry than at ensuring the financial ac
countability of the insurer to local judgement creditors though,
of course it has a favourable effect on the latter as well. One
example Is Brazil, which, it would seem, requires all importers
to maintain their transportation insurance with a local insurance
company. See "Insurance in developing countries, Devel~p

ments in 1973-1974", Study by the UNCTAD secretarIat
TD/B.C.1221Supp.l (1975), para. 76.

12 The proviSIons themselves take many forms: the~e may
be an express clause liptiting. coyerage to a defined ~erntory, a
clause excluding certam terntones from the operatIon of the
coverage, an express endorsement for world:wi.de coverage, and
far less common, though not unknown, omIssIon of any re!er
ence to territorial limitations creating at least a theoretical
argument in favour of territorially unrestricted coverage.

18 Inquiry reveals this to be the case among United St!ltes
compames for example. It should be added that these questIons
only arise' where the exporter has decided to take a general
liability coverage for such business. It sometimes is the case
that the exporter carries no such. insurance, except as may be
contractually agreed upon. wi~ a buyer with. respect to a
specific transaction, and.relies mstead on 9; pr~vlo,!sly. work~d
out general indemnification. arrang~me~t w.lth Its dIstrIbutor ~
the importing country whIch ordmanly IS the defendant 10
product liability cases.
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plays in rate-making or in the calculation of individual
premiums is relatively small, perhaps insignificant. First
of all, except where special local conditions call for a
separate rate structure for a particular market, products
liability rates are normally constructed to yield a single
uniform rate per product or product classification regard
less of territory. Individual premiums are then arrived
at simply by applying the rate to the unit of exposure
(sales volume or receipts) exhibited by the insured
business.

15. This situation stems presumably from the fact
that the loss-producing characteristics of a product are
by and large inherent to it-there must be a defect
and thus have very little to do with the place of use:
the defect with consequent injury could have manifested
itself anywhere. The fortuitous fact of occurrence in
one place rather than another is seen, therefore, to afford
no rational basis for territorial rate classifications. Also
inappropriate, it would seem, is a territorial classification
based on place of origin or production of a product, for
once again, unless there are definite characteristics asso
ciated with producers in each particular territory, such a
classification would be of little use as an indicator of the
relative loss propensity of the products encompassed
within the classes or of the producers concerned.

16. Indeed, it would seem that only with regard to
loss-severity (i.e. the size of a judgement award or other
settlement) might differences exist as· between territories
significant enough to justify rate distinctions. This is
because the size of awards reflects a number of factors
that often vary from society to society: the general cost,
as well as standard, of living, social attitudes towards
personal injury and towards defendants, consumerism,
etc. However, the trouble of constructing a rate structure
that would reflect such differences may make the effort
not worth while. Besides, to the extent that the insurer
and the insured are both operating in the context of an
industrialized society, the chances are good that the rates,
being based on conditions there, would be at a level at
least as high as (if not higher than) they would have been
if based on conditions in, say, a foreign market in a less
industrialized country; consequently the insurer in such
a case would stand to lose nothing by using his ordinary
rates on a world-wide or multiterritorial basis.

17. The conclusion that emerges from the foregoing
consideration of the role of territorial limits in products
liability insurance appears to be, therefore, that its most
crucial role is at the stage at which the underwriter
decides whether or not to provide coverage on the terms
desired by the insured, that is, to include certain ter
ritories within the coverage area contemplated by the
policy. Once the decision is made to give such coverage,
there is likely to be no great effect on rates. The under
writer, in other words, attempts to control his loss and,
just as important, his ability to predict it, by keeping
coverage within familiar territory rather than extending
coverage to the unfamiliar but at a rate designed to off
set the perceived disadvantages of such a move.

18. As to the other limit to coverage, its duration, no
single uniform practice seems to exist.14 Often the policy

14 Not dealt with here is the otherwise complex legal ques
tion of the relationship between the duration of the 'insurance
coverage and the act to which the damage is traceable, whether,
that is, coverage exists, for example, only with respect to acts
done during the policy period or only to injury or damage

is written on a 12-monthly basis. This means from the
insured's point of view that the cost of his insurance is
guaranteed for one year and that the policy too is immune
from cancellation--except for such serious acts of non
performance by him as non-payment of premiums; it
means on the insurer's side that he has the opportunity
every 12 months to reassess the insurance both in terms
of continuing coverage and of price level. It is not
unusual, however, to find policies of longer duration
(three to five years, for example). Such policies often are
used for the larger cases and usually con.:n either a
premium adjustment provision enabling the insurer to
revise the premium annually, if required, or, in some
countries, a "retrospective premium adjustment" pro
vision under Which, contrary to the ordinary practice
of quoting one rate prospectively which stands regardless
of experience during the policy period, the parties agree
that If the loss experience during the policy period is
better than expected the premium will be adjusted down
ward up to a certain minimum and if worse adjusted
upwards up to a specified maximum.

B. Products liability insurance rating15

19. The crucial importance of the subject of insur
ance costs to any products liability scheme warrants a
?rief survey of the pricing process in products liability
Insurance.

Rate-making techniques
20. Two rate-making techniques will be examined:

the "pure premium" method and the "loss-ratio" method.
The following preliminary remarks might be found use
ful in this connexion. Firstly, one might note that within
the insurance company it is the function of the actuary
to set the rates for the various lines of insurance that
the company may offer. Since the essential object of
insurance is to compensate those as yet unidentifiable
members of a group who will suffer pecuniary loss out

suffered during the policy period, or to both. See on this Jean
Bigot, "L'assurance de la responsabilite civile des fabricants",
loco cit., pp. 193-198.

15 This account of the rate-making process in products liabil
ity insurance is based primarily on information gathered with
respect to the pricing process in the United States insurance
market. The reasons for basing the account on the practice in
one insurance market are, firstly, that the theory of insurance
rate-making itself based largely on the statistical theory of
probability, purports in principle to be valid regardless of the
insurance market involved, although local differences may exist
in the actual actuarial techniques employed. Secondly, given
this fact and the fact that one's interest is simply to discover
how rates actually are constructed, with the specific objective
of determining the role, if any, played in that process by
changes in the rules of legal liability, it seemed most profitable
to examine this CI.uestion in a single well-defined context. The
choice of which Insurance market to use was determined by
the fact that, except for the few works cited below, which mostly
deal with the United States situation, very scant literature is
discoverable on this specific topic; thus it has been possible to
obtain some of the requisite Information only through direct
interviews with people In the insurance business, those in New
York being the most accessible. Specific reference was made to
the following works: C. A. Kulp and J. W. Hall, Casualty
Insurance, 4th ed. (New York, Ronald Press, 1968); C. A. Kulp,
"The rate-making process in property and casualty insurance
goals, techniques, and limits", Law and Contemporary Prob
lems, vot. 15 (1950), p. 493; Morris, "Enterprise liability and
the actuarial process-the insignificance of foresight", Yale Law
Journal, vol. 70 (1961), p. 554; McCreight, "The actuarial im
pact of products liability insurance upon choice of law analy
sis", Insurance Law Journal, 1972, pp. 335-352.
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of a pool of funds previously contributed by all members
of the group, the actuary has two main goals in perform
ing his task. His first and primary goal is to produce
rates which will be adequate to cover the expected losses
during the period in view; secondarily, he wants to the
extent feasible to produce a rate structure which is equi
table in distributing the cost of insurance among the
group of insureds based on their individual loss
producing characteristics.

21. Secondly, there are a number of terms which
will be encountered in discussing this topic. The first is
"unit of exposure". This is the concept used by the
insurance actuary to measure and express the cost of
protecting against losses from the covered risks. It is
as such simply a counting device for measuring the
quantitative extent of the hazard, enabling the price
to be expressed in terms of a fixed concept. In the case of
products liability insurance, for example, the unit of
exposure may be expressed in terms of say, each $1,000
of sales of the product in question. By "rate" of insur
ance may be understood the price of such insurance per
unit of exposure. Applying the rate to the number of
units of exposure generated by a particular insured's
business yields the "premium" (Le. the total price) which
that particular business must pay for the insurance in
question.1G

22. In order to devise rates which will yield adequate
revenue to meet the anticipated losses, the actuary must
first attempt to predict the aggregate quantum of such
losses. This he does by resort to the law of averages.
From this he knows that, given a large enough group, the
over-all incidence of loss-causing events on that group
will tend not to vary by much from one period to another,
though its distribution within the group will. Conse
quently, his aim is to be able, by studying the past claims
experience data of the group over a defined period, com
monly a three-year period, to predict what the claims
experience of the group as a whole will be over an
equivalent prospective period. He "assumes", in other
words, "that the immediate future will be much like the
recent past. Last year's plaintiff will not be injured again
next year, but someone much like him may well be."17

23. Since this actuarial assumption underlying rate
making is valid only for large aggregates, the actuary
must try to work with such aggregates. In many cases,
where a large enough enterprise is involved, it is possible
for the actuary to have adequate data just from con
sideration of one individual enterprise's experience. In
that case such enterprise will usually be individually rated
based on its own loss experience. For most insureds,
however, it is not possible because of their small size to
generate reliable ("credible" is the more exact actuarial
term) experience data. Consequently the actuary creates
broad rate classifications in which risks are grouped on
the basis of selected common loss-producing character
istics. His aim is to make each such grouping large
enough to permit the drawing of valid statistical con
clusions and yet homogeneous enough to permit the rate

16 To illustrate, in the case of products liability insurance,
the annual premium for a business which grosses $5 million
from sales of a particular product with respect to which it is
seeking liability coverage would, assuming a rate, let us say,
of $3 per unit of exposure (a unit being $1,000 of sales) come
to 3(5,OOOPOO/l,OOO) or $15,000.

17 MOrriS, "Enterprise Liability ... n, loco cit., p. 560.

for such group to reflect the loss-producing character
istics peculiar to that group. It is to each of these broad
groups thus that the actuary applies his comprehensive
statistical analysis and from his calculations is able to
project the future losses of the group and thus to com
pute a rate for the group which he expects would cover
such losses.
. 24. In arriving at a final rate figure the actuary con

SIders not only the past statistical history of the group
concerned, but, to a lesser extent, also any other factors
which to him are likely to have an effect on the size or
frequency of loss. Such factors may be economic (e.g.
inflation), legal (e.g. administratively enforced safety
regulations) or even intangibles such as changing social
attitudes to a particular activity. The extent to which
these factors, which are called "trends", influence the
end-result may vary from actuary to actuary since even
as regards economic trends, which are relatively quan
tifiable, there is still an element of judgement involved in
assessing them-much more so with regard to the others.
Often, however, the problem is avoided in practice by
applying to the rate a pre-computed rate factor used in
common by insurance companies.18

25. In addition to the portion of the rate which is
devoted to meeting anticipated losses and which often is
referred to as the "underlying pure premium", and when
expressed as a percentage of the rate as the "loss ratio",
there are two other components of the rate. One of these
is the expense factor, that is, the amount needed to de
fray the necessary cost of providing and administering
the insurance (taxes, agents' commission, overhead, etc.).
This component is often also, like the pure premium
component, the product of statistical analysis and pro
jection. Finally there is a portion representing anticipated
profit, into which also is built a factor for error called a
"contingency margin".

26. Under the "loss ratio" method, which is often
used by actuaries when it is either not desirable or not
feasible to undertake the creation of a wholly new rate
structure, the actuary starts off with an idea as to what
the desirable or necessary loss ratio should be (loss ratio
being, as noted, the percentage of the rate taken up in
the payment of losses). He then analyses the existing rate •
structure and paid claims to determine what the incurred
loss ratio has actually been in the relevant period. By
comparing the incurred loss ratio with the desired loss
ratio, he is able to determine algebraically what rate level,
given the anticipated losses, would be needed to produce
the desired loss ratio. He then adjusts the existing rate
level upward or downward as may be required.

Relevant underwriting factors
27. The rate having thus been established for each

category of risk, responsibility passes from the actuary
to another insurance professional, the underwriter. It is
the latter who, taking into account the exposure char
acteristics of a particular applicant for insurance, decides
whether or not such applicant is an acceptable risk and,
if he is acceptable, into what rate category he belongs

18 In many countries products liability rates, like many other
rates, are promulgated for insurance companies by a common
rating organization (rating bureaus) to which most of them
subscribe and to whose published rates they generally adhere.
These manual rates are, however, often not used for the really
large cases where the individual experience data are sufficiently
credible to warrant individual rating.
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and what his acrual premium should be given the ap
plicable rate.

28. It may perhaps be helpful to an understanding
of the subject of insurance costs in the context of prod
ucts liability coverage to note some of the factors which
the underwriter uses to make his decision whether to
underwrite a particular risk and at what level of premium
and under what conditions. Such factors jnclude: type of
product, end use, whether used directly by consumer or
by other producer, other potential uses; product design,
history, claim experience, useful life of product; expected
future claim experience (frequency, severity); product
claim exposure from earlier years (product still in use
after many years); annual sales; management attitude and
history, commitment to safety and loss prevention; ad
vertising and warranty claims made with regard to the
product; size of exposure and insurer's ability to offset
exposure with reinsurance; other lines of coverage main
tained by the applicant; type of insurance plan desired,
coverage limits, deductibles, etc.19

Summary of rate determinants
29. The principal object ~ exploring the rate

making process was, by increasing understanding of that
process, to throw some light on the matter of insurance
costs, more specifically the relationship between such
costs and the prevailing rules of products liability. This
question of whether, and if so to what extent, a stricter
regime of liability necessarily entails significantly higher
insurance costs is of obvious importance to an assess
ment of the desirability and feasibility of any scheme of
liability for products involved in international trade.
While detailed discussion of the question will be made
later in this part, it is nevertheless instructive to note the
following points emerging from the foregoing account of
the insurance rate-making process: that the principal
determinant of rate levels is the past loss experience over
a period of time of the group or the individual, as may be
applicable; that the actuary is interested in knowing, if he
can, the aggregate losses he can expect with respect to a
given class of insureds over a defined period and, further
more, is primarily interested in over-all trends rather
than in specific isolated losses, no matter their size; that
factors such as stricter rules of liability appear to have
very little direct effect on rates except to the extent they
have become translated into a trend of actual losses; that
for most insureds, for whom the manual or group rate is
used, the effect of individual losses can become very
much diluted in the pool of over-all group experience.

C. Insurance implications of channelling

30. The matters to be discussed next are the insur
ance implications of some of the key features suggested
for possible inclusion in a uniform liability scheme. The
approach will be to consider what obstacles, if any, to
the implementation of each such feature are presented
by the theory and practice of insurance. The questions

~ to be addressed, specifically, are, first, whether a given
feature of the scheme could make the liability thus im
posed "uninsurable", and, secondly, what the cost con
sequences of such a feature might be in terms of products
liability insurance premium.

19 See, for example, Product Liability Insurance, Report of
the United States Department of Commerce (Washington,
1976), pp. 34-35.

Cost consequences of channelling
31. Taking first the general question of the cost

effect of channelling liability exclusively to one defen
dant (be it importer or producer), it seems apparent that
this should produce net savings in the over-all cost of
insurance viewed from the standpoint of the consumers
of the products involved who ultimately must bear such
costs. This would be so at any rate in those jurisdictions
where more than one potential defendant is recogniZed
in products liability cases. The savings should come in
the lower administrative costs of providing coverage
under one policy administered by one insurance com
pany in place of the present situation in which each of
the potential defendants in the chain of distribution of a
product carries a separate policy administered by his own
insurance company. There should also be real savings
resulting from the elimination of the overlapping cover
ages that now exist in situations where more than one
defendant may be sued and someone low in the distribu
tion chain (e.g. the retailer) carries his own insurance
even though he is also covered by the policy maintained
by someone higher up (e.g. the manufacturer).2o

32. Another way of looking at the matter is this:
even though all or anyone of a number of persons in
volved in distributing a product may be subject to the
risk of being sued, the realities often are that in practice
only one of them (e.g. the retailer) gets sued regularly,
with the result that the insurers of the other potential
defendants continue to collect premiums without paying
out much by way of claims. Reducing the choice of
potential defendants to one by channelling (and, as pre
viously suggested, excluding duplicating rights under
national law) should in most cases eliminate the need for
the others to maintain coverage resulting, one might ex
pect, in a not-insignificant reduction in the over-all cost
of providing for the compensation of victims of defective
products. 21 The potential for savings is appreciated even
more when one realizes that under the present situation
where more than one potential defendant is recognized,
the insurer in contemplating the exposure of each such
defendant acts usually on the assumption that this par
ticular insured would be subjected to a claim for the full
amount of any loss, not just a pro-rated portion of it.
Consequently, a relatively high policy limit would appear
advisable in each case and the coverage presumably
priced to reflect this assumed exposure.

33. There should also be some savings resulting
from elimination of the causes of the subrogation dis
putes and litigation that commonly arise under the present

20 One reason why this sort of situation may arise, apart
from any excess of caution on the retailer's part, is because a
business usually takes out a single :(>roducts hazard insurance to
cover all the products it handles, WIth the result that an overlap
would exist with regard to any particular product whose manu
facturer's insurance policy contains a "dealers coverage" en
dorsement extending that policy's protection to the retailer.

21 How much savings will actually result is difficult to pre
dict since the effect of channelling will also be to subject the
one policy to all the claims that in theory at least used to be
spread among a number of policies; nevertheless it seems to be
the case that it is cheaper to provide coverage for an anticipated
total loss in one policy than to provide a similar aggregate
amount of coverage by a number of policies with lower limits.
It is cheaper, that is to say, to provide for an anticipated
$100,000 loss, for example, under one policy than to cover the
same loss by 10 separate policies each with.a $10,000 ,limit.
Stated differently, the first dollar of coverage IS more costly to
buy than the ten thousandth.
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state of affairs between the various insurance carriers
involved as they try to establish among themselves which
carrier should bear the ultimate' responsibility for meet
ing a claim.

34. Channelling liability to one defendant alone
would also have the favourable insurance consequence
of enhancing loss predictability. Since all claims must be
brought against the one defendant (Le. against the one
policy) the insurer has a much better idea of what the
loss experience on that particular policy will be like.
Greater loss predictability means a sounder and more
reliable rate structure, which in turn usually means in
creased market capacity as more underwriters become
willing to write such coverage. As with most market
situations, the greater the number of underwriters willing
to write a particular coverage, the less upward pressure
there is on premiums and the more competitive the price
quotes which the underwriters make in their bids for a
particular contract. Channelling liability to one defendant
should therefore have a beneficial effect on the avail
ability of insurance ("supply") and on rate levels.

Channelling to importer
35. If the uniform scheme were to channel liability

to the importer, this would make him the sole defendant
in any claim based on the rules and, consequently, the
one who normally would take out liability insurance in
the first instance. There appears to be no reason why
such a system could not be implemented from an insur
ance point of view. In many legal regimes currently
existing the importer as such is not excluded from the
category of possible defendants, other conditions of
liability having been met. In such jurisdictions virtually
anyone who has dealt with the goods or handled them in
the course of trade be it producer, importer, wholesaler,
distributor, or retailer is a potential defendant. The
plaintiff still has, of course, the problem of showing, in
a negligence regime, that he has been damaged by the
negligence of the particular defendant he has picked, and
in a strict liability regime, that this defendant distributed
the particular product that caused him damage, but this
all goes to a different question.

36. As it happens, it is not often that the importer, if
he plays no further role in the distribution process than
simply passing the goods on to others in the chain of
distribution, is sued-not, at any rate, where he is made
the only defendant. This is because in the majority of
cases the criteria which the plaintiff would use in picking
one defendant from a list of possible defendants would
tend to point to entities other than the importer. How
ever this may be, the important point for present pur
poses is to note that the importer is a familiar defendant
and recognized potential defendant in many existing
products liability regimes. Consequently, it is not unusual
today for the importer under such regimes to carry prod-
ucts hazard coverage. .

37. If, and to the extent this is so, a liability scheme
which would make the importer the sole defendant would
have introduced nothing new in terms of creating in the
importer the need or the obligation to take out products
liability insurance.22 The. only aspect that is new is the

22 In many existing regimes, of course, the importer, not be
inga likely products liability defendant, does not, and has no
need to, carry any products hazard insurance. The crucial
question, however, is whether he could, if he needed to, obtain

fact that the importer alone would have need to carry
such insurance, but this relates to the question of pos- .
sibly higher costs and the internal allocation of such costs
among the parties involved in the production and dis
tribution of the product and not to the question whether
or not insurance would be available to the importer to
offset the liability now channelled to him.

Possible insurance arrangement
38. Assuming then that it is feasible for the importer

to be insured against the liability that he would bear
under the proposed channelling scheme, the question
may still be asked in assessing the channelling idea who,
the importer or the producer, would from the insurance
perspective be a preferred defendant. Which, in other
words, would (from the point of view of cost and effi
ciency) be a better insurance scheme for a uniform
product liability regime, one in which the producer him
self took out the policy covering all his export business,
or one in which individual importers took out local
coverage?

39. No easy choice exists between these two ap
proaches, for there is strong merit on both sides. Having
the manufacturer take out the coverage may have the
advantage of simplicity and perhaps economy. In place
of the many individual policies that would be issued
one for each importer-by perhaps as many insurance
companies and with possibly as many variations in actual
policy provisions, one would have but the one policy for
each producer-exporter, with resulting identity of cover
age for all importers of the product wherever located.
This would be particularly advantageous in a situation
where· there are several importers of the product for one
country because, coverage being provided by the one
policy for all the importers involved, it would then not
be as crucial as it might otherwise have been for the in
jured plaintiff to be able to identify the particular im
porter of the specific product which has injured him. An
additional consideration in favour of having the producer
take out the coverage is that he himself would then be
paying the premiums directly. This would not only per
mit risk spreading at the highest level, but would go some
way towards meeting the objective of having the con
sequences of any defects in a product impinge directly
on the producer of that product, thereby promoting
greater product safety concern on his part.

40. Against this approach, and thus favouring the
arrangement .whereby the importer takes out the insur
ance, are the following considerations. First of all, as
appears from the discussion above on the question of
territoriality,28 it may not always be feasible for the man
ufacturer to secure insurance effective in every territory
where his product may cause injury or damage, especially
where the liability to be covered is by law imposed on
the local importer. Secondly, it may in fact be simpler
for the importer to carry this coverage in many cases.
This is because products hazard coverage, as was earlier
noted, is most often furnished as part-albeit a distinct
and separable part-of a general liability insurance.
Hence, a business entity would be covered by that one
policy for liability for all products which it handles as
well as for other kinds of liability. In the context of the

such coverage, and the answer to this is clearly in the affirm
ative.

28 See paras. 10·17 above.
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present discussion, therefore, an importer who imports
several different products, all from different manufac
turers, and who, in 'addition handles domestically
produced goods would, if he took the insurance out
himself, nevertheless have but one products hazard cov
erage to deal with. Thus current insurance practice would
seem to favour the alternative whereby the importer in
each country took out his own separate coverage.

41. Furthermore, it may not in every case lead to
significant net savings in the over-all cost of the insur
ance to have but one policy taken out by the manufac
turer covering all his business world-wide, since it is
quite possible that any cost savings which would thus
result might be largely offset by the administrative costs
to the insurer of maintaining servicing capabilities in
every jurisdiction where a suit is likely to be brought re
quiring intervention by the insurer. Individual policies
adapted to local conditions and written by local insurers
on each local importer might well turn out in some cir
cumstances to cost less in the aggregate than one single
world-wide policy covering all exports.

42. A related question is that of the fair allocation of
the liability insurance costs among buyers of the product.
If the coverage is taken out by the producer on a world
wide basis and he makes no allowance for variations in
loss propensity between countries, which may come
about because of, for example, differing rules of liability,
larger awards in some countries than in others, etc., the
result would be that buyers of the product in one country
would to a greater or lesser extent be subsidizing those in
other countries. One thinks particularly of the situation
where the manufacturer does business in both States
which have adopted the uniform rules and those which
have not. Such a problem would, of course, not arise
under the "importer insurance" alternative since ex
hypothesi only one country is involved in every case. But,
on the other hand, a different form of "unfairness" might
arise, namely that the importer if he deals in more than
one product (all of which are covered by the same policy)
may not always be able to allocate the insurance costs
equitably among such products, with the effect that con
sumers of "safe" products may be subsidizing buyers of
the relatively "unsafe" ones.24

43. It thus appears that the considerations are
evenly balanced with respect to choosing the better form
of insurance arrangement as between the two approaches
just reviewed, although if one had to state a preference

24 In point of fact neither of these situations would be any
thing new. Exactly the same situation exists today when manu
facturers sell to countries with differing regimes of products
liability, and when importers, wholesalers and others take out
coverage without differentiating in their prices the relative cost
in terms of products liability premiums associated with each
product. Furthermore, whether or not it makes any difference
to the price paid ultimately by the· consumer in a particular
country at what point (at the producer or importer level) the
insurance costs are spread, and if so, how much, depends on
such factors as: the extent to which the ,Producer charges each
territory with the cost experience therem (e.g. by taking out
individual local policies) or spreads such costs at a broader
level, the extent to which the producer and the importer respec
tively absorb some of the insurance costs (by way of reduced
profit) or pass them fully on to buyers and the extent to which
the producer or the importer, as the case may be, is allowed
to shift the loss back to the one whose "fault" caused the loss.
By and large, though, spreading the risk at the local level
would seem to favour those countries, mostly developing coun
tries, where products liability actions appear to be less frequent
and the damages award level comparatively lower.

on~ would on balance perhaps favour the arrangement
WhICh under current insurance practice seems easier of
implementation, namely, the taking out of the insurance
on a regional and local basis by the importer. The fact,
however, is that insurance considerations by themselves
do not in this case afford a sufficient basis for choice be
c.ause of the conside~able flexibility .that·i~surance prac
tice affords and the dIfficulty of formmg solId conclusions
on the cost consequences of the various alternatives.
Thus, for example, even if liability were channelled to
the importer, it would still be possible for the producer
to take out a single coverage naming all of his importers
as insureds,25 if liability were on the other hand chan
nelled to the producer, he could still take out coverage
under individual local policies rather than a single
global one.26

D. Insurance implications of basis of liability

Strict liability and insurance rates
44. The next issue to be considered is the effect

which a change in the basis of liability (essentially from a
fault idea to that of strict liability) might have on the cost
of products liability insurance. Whether or not a relation
ship exists between rules of legal liability and liability
insurance rates is quite clearly a complex question and
one which can be answered definitively, if at all, only by
means of a scientific survey of actual trends in legal
liability and in insurance rates for a given jurisdiction or
selected jurisdictions during a predetermined period.
Unfortunately, the Secretariat knows of no such
studiesY Nevertheless an attempt will be made in the
ensuing paragraphs to evaluate this question in light of
principle and the scant evidence available. Such evalua-

25 There might perhaps be a question here whether the
producer had an "insurable interest" (i.e. something to protect)
seeing that liability now rested on the importer. The "insurable
interest" factor is, it is submitted, supplied by the fact that the
producer would still stand to lose business reputation and good
will, and hence sales, if a situation developed in which victims
of product defect were not seen to be fairly compensated. The
arrangement would be comparable to the "dealer clause" al
ready familiar in a number of insurance markets under which
the manufacturer names his distributors and retailers as in
sureds in his own products liability policy, thus providing them
coverage at his own cost against possible liability for harm
caused by his products which they have distributed. Such cov
erage, as noted above, often overlaps with coverage taken out
by the distributor or retailer for himself. See Allan P. Gowan,
"Products liability insurance--duplicate policies--concurrent
coverage--industry recommendations-loading and unloading",
Insurance Counsel Journal, 1959, pp. 411-414.

26 Cf. the earlier discussion on territoriality, above paras.
10-13. Other variations are also possible and may even prove
the more desirable depending on the situation. One such vari
ant could be an arrangement whereby the importer to whom
liability is channelled took out the insurance for himself but
the premium was paid by the producer either directly or in
directly through reimbursement of the importer.

27 The only attempts to study this question of which the
Secretariat is aware are still currently under way in the United
States where, in response to continuing outcries by the business
world about the rismg cost of products liability insurance, both
the United States Department of Commerce and the insurance
industry recently ordered separate studies on the question, the
results of which are eXJ!Ccted to be available shortly. The
Commerce Department did, however, issue a preliminary report
in which it Cited stricter rules of liability as a contributory
factor to rising insurance costs, though it acknowledged the
absence of any hard data to support this contention. (Product
Liability Insurance, Report of the United States Department
of Commerce, Washington, 1976.)
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tion is all the more pressing because the relationship
between the adoption of stricter rules of liability and the
incidence and severity of judgement awards against de
fendants is a question of undeniable importance in the
assessment of the case for an international products
liability regime and the rules of which such a regime
might be composed, having regard especially to the pos
sible impact on industrialization in many countries.28

45. It is perhaps helpful to approach this topic at
two levels. Firstly, one would want to know the extent
to which the adoption of stricter rules of liability pro
duces higher or more frequent judgement awards against
products liability defendants; 'secondly, one should con
sider what effect, if any, such awards if established to be
more frequent or more severe have on insurance rates.

46. Quite apart from the question whether hard sup
porting evidence is available, it seems justified in prin
ciple to suppose that any change which dispenses with the
need for a plaintiff to prove fault, and not just anyone's
fault but this particular defendant's fault, currently the
most elusive element in building a plantiff's case, cannot
but lead to an increase in the number of cases brought as
well as in the number won by the plaintiff. This is so if
only because such a change would tend to tip the scale
in favour of bringing an action in cases which hitherto
had been considered doubtful of successful prosecution
by plaintiffs' lawyers. In most jurisdictions such a change
would leave but the elements of defect and damage attrib
utable to it to be proved by the plaintiff.

47. Still, it is not the fact that the adoption of strict
liability tends to generate more cases that is significant
in the present context: what is significant is how much
of an increase it will bring. The answer to this depends
to a large measure on the state of the pre-existing law
in the jurisdiction concerned. Thus it is logical to sup
pose that such a change will have more significance in a
jurisdiction where the law as applied has remained more
or less true to traditional negligence doctrine than in one
where that doctrine as applied in the cases has become
so whittled down as to be virtually indistinguishable in
its effect from a strict liability regime. The latter, it is
generally recognized, was the situation in many jurisdic
tions of the United States prior to their adoption of strict
liability, with the result that many observers there have
downplayed the significance of strict liability as such for
the major increase in products liability cases noted in
recent years.29 The more important cause, it has been
suggested, is perhaps not so much "legal" as it is "social
ideological", meaning by this the rise in consumer con
sciousness ("consumerism") which demands much higher
standards of performance and safety from products and
services and, furthermore, is not hesitant to back up
these demands with lawsuits, which in turn are adjudi
cated by judges and juries more or less sympathetic to
the same consumer protection philosophy.

28 Not surprisingly such hard evidence as there is comes
primarily from the experience of the United States where the
condition for a factual, rather than merely conjectural, evalu
ation exists, namely, the coexistence over a sufficiently long
period of both strict products liability and insurance for the
same. Furthermore, an analysis of the situation in the United
States should be useful because that situation is usually cited
by opponents of strict liability as the paradigm case of the
costly consequences of introducing such a basis of liability.

29 Cf. the earlier discussion of the similarity in effect of strict
liability and negligence criteria as they may actually operate in
practice (part 11, paras. 47-50).

48. The importance of this last factor of consumer
ism, especially the active variety encountered in the
United States, on liability recoveries in general and'
products liability recoveries in particular should not be
underrated. Quite often the complaint of defendants and
their insurers in products liability cases relate not so
much to the fact of the recovery as to its size; in other
words, it is. ~ot strict liability itself, which goes merely
to the condition, not the amount, of recovery, as what is
perceived as the propensity of the judicial system to
a~ar~ "excessive" amounts in damages that under thi.s
View is to blame for the so-called "crisis" of products
liability insurance. Under this view "excessive" awards,
by which is included awards (such as for "pain and suffer
ing" and similar general damages) that go beyond the
simple aim of restoring the injured party to the position
he was in before the loss, are to blame not only because
the large amounts involved deplete insurance reserves,
necessitating higher insurance rates, but also because
they encourage potential plaintiffs and unscrupulous
lawyers to gamble for a financial windfall with each and
every wrong, real or imagined. so

49. This view that it is not so much the content of
the rule of liability itself, whether one has a rule of strict
liability or one based on fault, but the surrounding social
climate which bears the most on the incidence and size of
judgement awards against products liability defendants,
and hence th~ aggregate loss borne by insurers, appears
to be consistent with the fact, first of all, that the so-called
products liability insurance crisis is most acute in the
United States, and secondly, that the problem has in
intensity kept pace with the growth of active consum
erism.Sl Thus most jurisdictions of the United States had
strict liability for injury caused by certain classes of
products-e.g. food and beverages-for many years
without there being observed any explosion in the num-

so This complaint is well stated in an article in the 5 July
1976 issue of U.s. News and World Report, at p. 100, in which
the president of one of the larger insurance companies in the
United States, commenting on the urge to sue and its effect
on that country's reparations system, is quoted thus: "... Jury
awards are often in excess of the amount necessary to restore
the injured party to the position before the loss .... Too often
now our courts seem to have become gambling places where
people who have suffered a loss go to spin some wheel of
fortune, expecting a windfall profit. The few who do win big
only serve to inflate the expectations of all .... In the courts,
much of the action is in the products area. Last year alone, 1
million product suits were filed: 1 for every 200 men, women
and children in the country .... The cost of liability insurance
has become a major part of business-operating expenses. Not
long ago liability msurance accounted for 1 per cent of manu
facturing costs. Today it accounts for as much as 10 per cent
of the costs of some products. It would be unconscionable to
limit the amount of compensatory damages paid to an injured
party for such losses as property damages, lost income, and
medical expenses. But there should be a limit to general dam
ages for pain and suffering and mental anguish. There are
[also] sound arguments in favour of limiting the amount that
lawyers can collect under contingency-fee arrangements." (Note
by the Secretariat: a "contingency fee" arrangement is one
under which an attorney agrees to take a case on the contingency
that if he loses he is paid nothing, but if he wins he gets a
fraction, usually one third of the recovery.)

51 This is not to say, of course, that there are no other fac
tors at work here which may contribute to the situation in the
United States: the growth, for example, in the number of kinds
of products on the market (currently estimated by the United
States Commerce Department at 11,000 for consumer products
alone) and in' the number of each kind being produced is no
doubt a factor in the rise in products liability cases.



Part Two. Liability for damage caused by products intended for or involved in international trade 265

•

ber of cases. The latter has come only with the rise of
consumerism as a social philosophy.

50. The importance of isolating just how much of
the increase in the incidence and size of products liability
judgements which admittedly has been observed in many
strict liability jurisdictions is due to the change in the rule
of liability per se and just how much to other factors be
comes most pronounced when one considers the matter
of insurance costs. Clearly, to the extent strict liability
generates more cases and more awards it is bound to
affect adversely the insurance rates, since the insurer
must charge more in order to meet the anticipated higher
aggregate claims and administrative, including defence,
costs.

51. Yet the relationship between the rule of liability
and insurance costs is by no means a simple or direct
one. In the first place, as was seen from the discussion on
rate-making,S2 the actuary rarely concerns himself with
the rule of liability as such. To the extent legal factors
feature in his thinking he is concerned with trends, that
is, with the over-all milieu of which the rule of liability is
but a part and, as has been suggested, a not predominant
part: he does not separate the fact of strict liability from
factors such as the urge to sue, the sympathetic disposi
tion of courts to large awards, high attorney's fees and
other defence costs, all of which factors may well coexist
with a different rule of liability producing the same cost
effect to him and which, more importantly, may vary
from jurisdiction to jurisdiction.

52. Furthermore, the actuary perceives these in
fluences on costs through the medium of past over-all
loss statistics for the period in view without any examina
tion of the individual cases, or any breakdown of them
into strict liability-associated and negligence-associated
cases, thereby precluding any possibility of asserting that
the same result would not have been reached without
strict liability even given the other factors. The point thus
is that it is at least doubtful whether a change in the rule
of liability alone, unaccompanied by the other loss
influencing factors discussed, would produce a change
sufficient to make a difference to the actuary's calcula
tions, and yet this reasoning is implicit in the view that
would blame strict liability for any anticipated or actual
increase in products liability insurance costs following
its adoption.ss

53. This view of the limited role of legal rules per se
in the rate-making process (seen in the context at any
rate of a difference between "strict" and "fault" liability)
tends to be confirmed by the fact that although a sizable
number of jurisdictions in the United States have adopted
strict liability as opposed to the fault principle still held
by the other jurisdictions, the insurance actuaries there
have found no reason to change their practice of using

S2 See paras. 20-24 above.
ss There may, however, be a different point that is being

made, namely, that these other factors seem invariably to co
exist with, if not be generated by, strict liability. It seems
evident, though, that there is no necessary cause and effect
relationship between strict liability and these other factors. What
is true, however, is that because strict liability has historically
come about in most jurisdictions by judicial evolution rather
than legislative fiat it has tended to come about only in a
climate in which the other factors were already at work, which
explains the historical coexistence of strict liability and these
other factors but does not permit one to draw the inference
that strict liability could not exist without them.

essentially one rate structure for the whole country.S4
That they have continued this practice in the face of
what seems to be the differing exposures of an insured
in a strict liability state and one in a negligence state sug
gests strongly that there perhaps is not that much of a
difference from the actuarial viewpoint between these
two situations. Put differently, the actuary may well have
concluded that relative to the other factors shared by all
the jurisdictions concerned the legal rule of strict lia
bility is by itself not that significant.35

Strict liability, safety measures and insurance costs
54. There is one other determinant of the behaviour

of insurance rates which deserves discussion here. This is
the insured's or the industry's product safety record.
Sometimes the improvement in that record and thus the
reduced prospect of an accident may be so significant
that it offsets, and occasionally more than offsets the
effects of loss-producing factors such as an incr~ased
number of claims and unfavourable legal and economic
trends. The net result could then be a stabilization or
even a lowering of rates. A dramatic illustration of this
has been noted with regard to aviation liability insurance
premiums in the United States which in 1975, according
to one commentator, were running well below what they
?ad been five years previously in spite of major increases
ID loss-producing factors. 36 Likewise it may be supposed
that if strict liability encourages producers and others
who handle products to become more safety conscious,
it may well lead in the long term to a stabilization or at
least a slower rate of increase in products liability insur
ance rates.31

55. A related question which has sometimes been
raised by way of an argument against strict liability is

34 The only exception to this is the New York metropolitan
area which has traditionally been treated. as a separate rate
territory for this purpose, but not, it would seem, for reasons
of strict liability since the practice pre-dates the adoption of
strict liability by New York State and furthermore appears to
be confined to New York City and its environs.

35 Other considerations may also have inclined the actuary
not to attempt a differentiated rate scheme for the various parts
of the country (e.g. the administrative costs of creating separate
rate structures) but it is hard to believe that these would be
decisive if in fact sound actuarial practice calls for such dif
ferentiation, particularly since insurance rates to be used in a
state have often to be reviewed or approved by the insurance
authorities of that state who wish to ensure that the particular
rate structure is both adequate and fair.

S6 See John V. Brennan, "No-fault insurance in aviation prod
ucts and services-one insurer's viewpoint", Journal of Air Law
and Commerce, vol. 41 (1975), pp. 239-240 (foot-notes omitted).
The author, who, as Executive Vice-President of United States
Aviation Underwriters, Inc., is himself an insurance man, makes
the following observations: "General aviation aircraft owners
and operators are able to purchase all the insurance they desire
at rates that are approximately forty per cent of what they were
five years ago. This is true in spite of the fact that during the
same period there have been between 600 and 700 fatal acci
dents per year and between 1,300 and 1,400 fatalities per year
.... Airline insurance rates are currently twenty-five to thirty
five per cent of the rates in effect five years ago. These favour
able rates apply in spite of the fact that there were only 146
fatalities arising out of United States airline operations in 1970,
whereas 1974 saw a record 467 fatalities."

31 There is no doubt that the trend in many industrialized
countries toward stricter products liability, especially where
coupled with consumerism, has produced greater safety con
sciousness among producers, particularly of consumer goods.
This is well exhibited in the many publicized recalls and with
drawals of defective and merely suspected items which now take
place.
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whether the substitution of strict liability for liability
based on fault would not operate as a disincentive to the
safety-conscious, as opposed to the sloppy, producer in
the fact that, as the argument goes, the insurer who
hitherto had drawn a distinction in terms of rate treat
ment between the two would now simply treat them the
same on the ground that it no longer mattered from the
point of view of potential liability whether the producer
acted reasonably or not.88

56. It is perhaps possible that strict liability would
have this effect of obliterating, from the point of view of
the insurer, the distinction between the careful and the
not-so-careful manufacturer. This would be difficult to
understand, though, for even under that regime the in
surer would still have sound actuarial reasons for making
the distinction. In the first place, the best insurance
practice seeks first and foremost the reduction and, if
possible, elimination of accidents rather than the strength
ening of the legal position of the insured defendant, for
once an accident occurs there is always the chance that
the insurer will have to pay either because he cannot
legally resist or because the cost involved in resisting (in
terms both of money and business,image) may be unac
ceptable to him. Since, therefore, the careful manufac
turer is by definition less apt to provoke an accident than
his more sloppy counterpart, even though their respective
legal positions may become identical once an accident
has occurred, the insurer under a strict liability regime
still has good reasons to favour the former in his rating
practice. There is also the point that the insurer knows
that though the fact of liability may be as easily estab
lished in the case of the careful manufacturer as in the
case of the not-so-careful one, the actual amount of
damages awarded by the court, especially under a regime
employing jury trial, may very well differ in the two
cases in reflection of the court's judgement as to the
relative "fault" of the defendants.39

57. The foregoing discussion of the relationship be
tween strict liability and insurance rates may be sum
marized as follows. There is good reason to expect that
the adoption of strict liability would lead to some in
crease in the number of products liability cases that are
brought and in the number which go against the de
fendant. How much of a difference this simple fact of a
change in the legal rule would make would depend on
the pre-existing legal situation and the over-all legal and
social climate. As far as insurance rates are concerned,
although in the long run the cumulative effect of the in
crease, however small, in the number of claims against

38 See, for example, Liability for Defective Products, Law
Commission Working Paper No. 64, Scottish Law Commission
Memorandum No. 20 (London, HMSO, 1975), p. 36.

89 It is also true that prior to insuring the producer, the insurer
reviews the producer's safety and quality control programme
and uses this as one element in his decision whether or not to
insure such a product and at what level of premiums. Inci
dentally this point is one argument against ch~nel1ing.liability
to the importer rather than to the producer. Smce the lDlporter
generally has little to do with the way the product is produced
and so with its safe or dangerous condition, a distinction between
importers on the basis of product safety certainly appears less
meaningful. (Indeed such a distinction may not be feasible ex
cept where one is dealing with businesses each of which imports
but one or two products.) In any case, the problem remains in
the case of the importer that the insurance underwriter will have
to wait till he can look at the actual safety records of the prod·
ucts concerned whereas with the manufacturer an a priori evalu
ation of the manufacturing process is possible.

insureds will begin to tell on rates, there is reason to
believe that only a small part, if any, of any rate increase
occurring in the period after adoption of strict liability
is properly attributable to the fact of strict liability itself
as distinguished from the effect of the other loss-generat
ing factors which sometimes, though not necessarily, go
with strict liability.

E. Monetary limits, prescription and certain defences

Insurance implications of monetary limits to liability
58. The next issue to be considered relates to limits

of liability. More precisely, the' question is whether it is
desirable or perhaps even necessary from an insurance
point of view to have a maximum limit to the defendant's
potential liability and, if so, what form this should take.
The two kinds of proposal most often mentioned in this
connexion are a maximum over-all limit per defendant
per year (or per other defined period) for each product
or for all products, and a maximum limit per claimant
with regard to each occurrence or related series of oc
currences. A third position would combine the two and
provide a limit per claimant with an over-all ceiling on
the aggregate amount payable by each defendant.

59. With regard to the aggregate limit idea as dis
tinguished from the per claimant concept, it has often
been pointed out that it is essential for the insurer when
he writes a policy to have an idea of his possible total
exposure in order to be able to calculate his risk and the
consequent premium due and that as a result it is es
sential to provide in a uniform scheme for a maximum
limit to a defendant's liability. While this statement is
substantially true, it does nevertheless call for elabora
tion and some refinement. There are several reasons why
an insurer needs a maximum figure to work with. He
needs it, firstly, for his actuarial calculations, including
determination of premiums and the appropriate re
serves40 to maintain; secondly, he would need it if he
should wish to reinsure the risk with another insurer;
and, lastly, he may need it to ensure compliance with a
common statutory provision in many jurisdictions which
forbids an individual insurer to assume liability on any
one risk in excess of a certain proportion of its surplus.41

60. It is not, however, essential, though it may be
desirable for reasons soon to appear, that the limit be
stated in the liability scheme itself, such legally estab
lished limits being after all the exception rather than the
rule in the general law of civil liability. Insurance has
operated in the civil liability area (including liability for
tortious negligence) for years and continues to do so
even though the insured's liability exposure is in princi
ple unlimited.42 What the insurer does in such a case,
however, is to provide by contractual agreement with the
insured for a maximum limit which is inserted in the
policy and operates to delimit the insurer's liability on

40 A "reserve" in its simplest signification is the technical term
for the amount which the insurer puts aside (reserves) for the
purpose of meeting claims on the insured risk.

41 Quite apart from such legal prohibitions, it seems doubtful
that an insurer as a prudent businessman would wish to risk his
entire assets on a single contingency.

42 Although, therefore, it has become the common practice
in internationally established liability regimes, especially ones
imposing liability on a basis stricter than fault, to insert into
the scheme a maximum liability limit, there is nothing inevitable
about this. .
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the policy. Should the proposed scheme thus be intro
duced without a maximum limit provision, the conse
quence would simply-be that the pre-existing practice of
contractually determined policy limits would continue to
operate, with resulting variances, of course, in the limits
chosen by the individual insureds.

61. The effect, therefore, from an insurance per
spective of including a maximum limit provision in the
liability scheme proposed would be that instead of every
insured making his own estimate of the amount of cover
age he needed to take out, he would have a figure to aim
at, which, it is thought, should result in many insureds
carrying coverage for or close to the amount of the
maximum liability.43 This would have the advantage of
reducing under-coverage on the part of the businesses
affected; it might possibly also have the effect of increas
ing the ordinary cost of doing business either because a
particular business is then carrying more coverage than
it really needs or simply is carrying adequate coverage
where once it used to be undercovered from the point
of view of its exposure.

62. The other kind of limit, as indicated, is the per
claimant limit. As to this, it is often said that it has no
functional value from the point of view of insurance
calculability. This statement too requires some qualifica
tion. It is true that as compared with the aggregate limit
device, the per claimant limit is of secondary, if not
minimal, value in calculating potential exposure for the
simple reason, of course, that it sets no limit to the total
possible exposure. Yet, it is not altogether without sig
nificance for the insurer in that even if he does not know
what the upper limit of liability is, he does know that no
recovery in excess of a certain amount can be had by
anyone claimant. This means that if he can estimate the
number of claims there might be in the relevant period,
which he ordinarily tries to do anyway, he is able to have
some idea of the total loss to expect. Thus even this
represents an improvement in calculability from the cur
rent situation in most jurisdictions where the exposure
is open-ended at both the single claimant and the total
group level.

63. One final comment which may be made on limits
relates to the level at which the aggregate limit is fixed.
It obviously should not be fixed so low that there would
not be enough funds even if the whole amount were used
up to meet a reasonable number of claims arising from
the insured's defective product. On the other hand, it
ought not to be so high as to defeat its substantive ob
jective of protecting the defendant from the possibility
of catastrophic liability, that is, from aggregate claims
beyond an order of magnitude that is considered reason
able or possible for him to bear, particularly with regard
to claims arising out of one malfeasance or one act of
bad judgement. Considerations of "insurability" come
into play in this context in that high exposure amounts
coupled with high risk may mean such heavy insurance
costs as would make the difference between an "eco
nomic" and an "uneconomic" business venture. This
would be particularly true of a young industry or enter
prise, which often must embark on its period of growth,
experimentation and learning on very meagre resources
and thus could ill-afford high insurance costs.

48 This calls to mind, too, the possibility of requiring under
the scheme that the defendant on whom liability IS channelled
maintain liability insurance of a specified level.

64. Furthermore, if the exposure is not merely high
but reaches the level of the catastrophic, the problem .
may shift from the simple one of high insurance costs to
that of finding any insurer that would even accept the
risk, for although the insurance market is able by rein
surance, joint underwriting and similar "pooling" devices
to provide a sizable insuring capacity, that capacity is
obviously not unlimited. Consequently an excessively
high exposure, especially if coupled with the significant
probability of loss occurrence which does exist for some
products, may have the result of making it difficult for
some businesses to find insurance or to find it for the full
amount of the prescribed limit. In practice, however the
limit, and thus the potential exposure, would have t~ be
set at a very high level indeed for this question even to
arise if one had regard to global insurance capacity, as
is evident from the high level of exposure in many risks
that are routinely insured every day-nuclear hazards,
aircraft and general aviation risks, factories, etc. The
question assumes its greatest significance, therefore, only
when one thinks of domestic and regional insurance
capacity especially in the developing world."

Prescription (limitation period) and insurance costs
65. The one aspect of prescription (limitation

period) which calls for special notice in the context of
insurance is the perennial problem of products liability
insurance sometimes called the "long tail" factor. This
refers to the situation under which insurers often find
themselves paying claims arising out of products manu
factured or injuries suffered before the current policy
came into being because of the fact that products lia
bility policies typically cover all damage occurring or
substantiated during the policy period regardless of
when the act or omission creating the injurious defect
took place or, depending on the policy and subject to
requirements relating to prompt notice of loss, the injury
sustained.45

66. The problem is most noticeable in the case of
capital equipment such as machinery and with respect
to durable goods where it is not uncommon to have a
large number of the products covered by the policy be 5,
10 and sometimes even 20 years old. This obviously
poses many problems for the insurer. Apart from the
higher propensity for generating loss which older prod
ucts, made according to different standards and without
benefit of current know-how, must exhibit, loss pre
dictability itself is adversely affected. This is so because
even if one could predict the frequency of accidents in
volving, say, a particular machine, the size of the claim
settlement will depend on whether the claim arose this
year or five years later when there will have occurred not
only economic inflation but an inflation, too, in terms of

"Such a situation might, on the other hand, stimulate the
development of the domestic insurance industry in those coun
tries as well as give impetus to the sort of co-operation among
them in the insurance sector that is contemplated by the 1974
General Assembly Declaration on the Establishment of a New
International Economic Order. See, on this, the UNcrAD sec
retariat study cited at foot-note 11 above, especially para. 86
et seq.

45 Cf. following provision of Danish policy: ''This insurance
covers liability for bodily injury and physical damage substan
tiated during the currency of this pohcy regardless of the date
of any act or omission in which the liability for the occurrence
has its origin" (emphasis added), reproduced in La responsabilitl
civile du fabricant dans les Etats membres du Marche commun,
op. cit., p. 124.
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social expectations. Insureds too have the problem of
keeping track of durable products sold many years ago
in case new technology or experience reveals a safety
hazard which they are either obligated to or wish them
selves to remedy.

67. It is no wonder then that one of the factors per
sistently blamed by business and insurers for the rising
cost of products liability insurance, in industrialized
countries especially, is the "long tail" effect. Limitation
of the period during which a claim may be brought in
respect of a product (creating a sort of legal-Iiability
life-period for products) is therefore a key point in many
industry and insurance group recommendations for re
form of products liability law. Particularly is the need
for this stressed if strict liability were to be admitted, for
then the insured could not even show in defence lack of
negligence in the manufacture of the aged product in
question. The proposal in the earlier part of this report46
to provide for the cut-off of all claims with regard to a
product at some point after that product was first put
into circulation should serve, therefore, to alleviate the
concerns harboured by the business and insurance sec
tors in this regard.

Development and system risks
68. As pointed out in the earlier discussion of cur

rent insurance practice in the products liability field,
products liability policies sometimes contain an exclu
sion which is intended to deny coverage for this kind of
risk. Furthermore, even where the policy is silent on this
point there is exclusion in fact in many jurisdictions in
that the defendant is able to avoid liability by showing
that the alleged defect occurred in spite of all reasonable
precautions on his part or was one which according to
the state of scientific knowledge then in existence was
not or could not be known to be a defect, or, being
known, could not be avoided. With no liability on the
part of the insured, no question arises of a development
risk exclusion.

69. There is thus great interest among producers
(and their insurers), in the treatment that might be ac
corded "development risk" under the uniform scheme.
One must ask then what the effect might be on "insur-

.ability" and insurance rates should the defence not be
recognized, that is, should the defendant be liable al
though the product was produced in accordance with and
met the highest scientific and technological standards
then available.

70. There is evidence to suggest that such a develop
ment might tend in many insurance markets to limit the
number of companies writing products liability insurance.
As it is, insurers do not appear in general to show much
enthusiasm for writing this coverage even with the exclu
sion and there is evidence, in the United States, for in
stance of some withdrawal by insurers from this line of
insura~ce and a growing reluctance by others to con
tinue writing it,47 Furthermore, it seems too that coverage
for the kind of risk contemplated under the development
risk exclusion would be similar to that currently pro
vided under what is called an "errors and omissions"
policy,'This latter coverage, which typically is carried by

46 See part m, paras. 75-76.
47 This point is continually made in the business press of ~hat

country. Cf. Product Liability Insurance, Report of the Umted
States Department of Commerce (Washington, 1976), espec.
p.36.

engineers, research scientists and others likely to commit
design errors, is, however, available only from an insur
ance market that is· even more specialized and limited
than the one from which products hazard coverage may
be obtained, thus suggesting that fewer companies than
at present might be willing to write products liability in
surance that would include elements of what is now
covered under the "errors and omissions" policy.

71. A similar conclusion is suggested with regard to
insurance rates. Rates for what is now "errors and omis
sions" coverage are typically higher than those for prod
ucts hazard coverages. Consequently coverage for an
insured which would include features of the current
products hazard coverage and the errors and omission
coverage, whether issued in one policy or separately,
might well be expected to cost more than the present
products hazard coverage.

72. There are, on the other hand, certain considera
tions which tend to suggest a less severe impact on in
surance from the proposed change than may at first sight
appear. First of all, as far as is discoverable from case
law and legal literature, instances of true development
risk materializing appear fortunately to have been very
few indeed, suggesting a very low frequency of loss for
the insurer even should coverage exist. Secondly, not all
products liability coverage is currently written with the
development risk exclusion, and though this in itself may
signify only the insurer's confidence that the insured·
would be able to avoid liability in such a situation (see
para. 68 above) it does nevertheless indicate a certain
acceptance by insurers of the possibility that they may
have to cover such loss. What all this does, therefore, is
to raise the question whether insurers truly foresee a
major increase in loss frequency or severity should they
now have to provide coverage for this risk or whether
their current position on the issue derives more from
tradition and an abundance of caution.

73. A third factor to take into account, at any event,
is the inclusion of maximum limits in the scheme of lia
bility contemplated. This should go a long way towards
making insurers more receptive to the idea of providing
coverage for development risk since the major factor
underlying exclusion of such risk is, it may be supposed,
the fear of huge or uncontrollable losses arising from a
planning or design error which perforce infects every
product produced under that plan or utilizing such de
sign. Such loss potential would now be limited by the
applicable maximum limit, becoming thereby in addition
more predictable.

74. Should insurers decide, however, that it makes a
lot of difference to the premium chargeable that the
policy provides or does not provide coverage for de
velopment risk, then one would think it would be pref
erable to have that coverage provided by way of
separate endorsement to be bought and paid for sepa
rately. This would allow the c(;>verage to be ~oug~t .by
those insureds alone who need It and thus aVOid fOlstmg
the extra cost of that coverage on the many insureds for
whom there will be only the remotest likeliho?d of. ~ia
bility on this account: an insured who deals m wnt10g
paper, for example.

CONCLUSIONS

1. The analysis of replies to the questionnaire reveal
the existence of considerable divergencies among legal

•
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)(

systems in respect of liability for damage caused by
products. These divergencies per~ain to important issues
such as the legal basis of liability, the grounds of exe~p
tion from liability and the kinds of .damage f~)f whlc.h
compensation is recoverable. Dependmg on which law IS

applicable and in which jurisdiction damages are sought,
the question whether compensation can be obtained and
to what extent, and from whom and under what circum
stances, will thus often receive a different answer.

2. In the setting of the international movement of
goods, where increasingly goods produced in one country
are used or consumed in others, the disharmony in the
law of products liability has resulted in uncertainty from
the point of view of both the consumer or user and the
producer.

3. The survey made in parts I to IV of this report
would appear to indicate that the preparation of rules
establishing a uniform liability scheme is feasible.

4. The Commission may wish to consider w~et~er
there are prima facie sufficient grounds that would Justify
a continuation of work on products liability.

5. Should the Commission conclude that a continua
tion of work on products liability is at this stage justi
fied, it may wish to consider in what direction such work
should proceed and indicate the issues which in its view
need further study.

6. It is suggested that further work be concentrated
on the preparation of a preliminary draft set of rules for
a uniform liability scheme. This draft set, to be accom
panied by explanatory notes, should envisage alternative
solutions, particularly in respect of the legal basis of
liability and the persons incurring liability. It is expected
that, if work were organized in this way, it would show
more clearly the feasibility of a particular scheme and
facilitate the policy decision which the Commission may
wish to take at a later stage of the work, namely whether
the subject-matter is of sufficient importance in the con
text of international trade to justify the drawing up of
uniform rules and, if so, what would be the appropriate
type of instrument.

7. If the Commission should conclude that work
towards the preparation of uniform rules should proceed,
the Secretariat suggests that such work should be guided
by the following considerations.

(a) The scheme should be inspired by the general

policy considerations underlying the evolution of prod
ucts liability law that were identified' and evaluated in
part I of this report.

(b) As to the legal basis of the scheme, for the rea
sons stated in part 11 of this report, the contract ap
proach, including warranty, is not thought to constitute
a suitable basis for a uniform liability scheme. The
scheme should instead focus, by means of alternative
sets of draft rules, on the following alternatives:

(i) The traditional negligence concept under which
the burden of proving fault would be on the
plaintiff;

(H) The modified negligence concept under which
negligence on the part of the defendant is
presumed; in other words, under which the de
fendant has the burden of rebutting that pre
sumption or proving absence of fault;

(Hi) The strict liability concept, based on the defec
tive, dangerous condition of the product. As has
been suggested in part II of this report, except
for development or system risks which call for
special consideration, strict liability can be
viewed as virtually similar to the concept of
"presumed negligence" ( (b) (ii) above).

(c) As to the persons incurring liability, .it has been
submitted in part III of this report that producers,
including suppliers of component parts, and commercial
distributors, could be regarded as potential defendants.
However, a case has been made in favour of limiting the
number of potential defendants so as to provide greater
certainty as to who is liable and to avoid the pyramiding
of insurance costs. Although the report reflects a prefer
ence for channelling liability to the importer ("the first
national distributor"), it is suggested that further con
sideration should be given to the possibility of chan
nelling liability to the producer, or to the importer and
the producer, and that alternative sets of draft rules
should reflect such possible options.

(d) The preliminary draft rules would also be con
cerned with such issues as the types of product covered
by the scheme, the persons who could claim compensa
tion, the interests to be protected, what damages are
recoverable, defences available to the person liable,
periods of limitation, maximum amounts, the scope of
application of the uniform scheme and its relationship to
other liability rules.

B. Report of the Secretary-General: analysis of the replies of Governments to the questionnaire on Iiabllity for
damage caused by products (A/CN.9/139)*
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INTRODUCTION

1. At its eighth session (1-17 April 1975), the
United Nations Commission on International Trade Law
considered a report of the Secretary-General entitled
"Liability for damage caused by products intended for
or involved in international trade" (A/CN.9/103; Year
book ... 1975, part two, V), and requested the Secre
tary-General to prepare a further report examining spe
cific issues deemed relevant by it in connexion with the
continuation of work on the subject. The Commission
was of the view that the Secretariat should also consider
the advisability of circulating a questionnaire designed
to elicit information on relevant legal rules and case law,
and also on governmental attitudes to the issues
involved.*

2. For the purpose of preparing the further report
requested by the Commission, the Secretariat circulated
a questionnaire to Governments under cover of a note
verbale dated 26 March 1976. This questionnaire is
reproduced in part I of this document. The following 35
Governments had replied to the questionnaire as at 31
March 1977: Afghanistan, Australia, Austria, Barbados,
Belgium, Benin, Botswana, Burundi, Byelorussian Soviet
Socialist Republic, Canada, Chile, Cyprus, Denmark,
Fiji, German Democratic Republic, Germany, Federal
Republic of, Hungary, Ireland, Madagascar, Mauritius,
Netherlands, Nicaragua, Norway, Pakistan, Philippines,
Poland, Portugal, Romania, Senegal, Sierra Leone,
Sweden, Turkey, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland
and Venezuela.

These replies are analysed in the present document.
The replies, which with their annexures comprise
approximately 300 pages, are with the Secretariat and
may be consulted by members of the Commission if
they so desire.

3. In the analysis that follows, the replies have been
considered under the three categories of "contractual lia
bility", "extra-contractual liability" and "proposals for
law reform". The division into contractual liability and
extra-eontractual liability was adopted both because it
commands wide acceptance and because many replies
adopted that division in setting forth the law. Within the
category of extra-contractual liability, the area of
delictual (tortious) liability was analysed separately
because of its primary relevance to the subject under
consideration.

4. The further report requested by the Commission

• Yearbook ... , 1975, part one, n, A, paras. 102 and 103.

referred to above wWch is entitled "Liability for damage
caused by products involved in international trade" is
contained in document A/CN.9/133 (reproduced in
this volume, part two, IV, A).

I. QUESTIONNAIRE

Information is requested on the national law in respect
of liability for damage caused by products. It would be
appreciated if a full account is given of statutory law and
case law. The information should include the rules of
contractual liability, tortious liability, and any other kind
of extra-contractual liability in this field.

The questions listed below are provided as guide
lines indicating the issues which should be dealt with
in the description of each type of liability. Neither the
issues raised in the questions nor the examples, which
are based on distinctions made in some legal systems, are
intended to restrict the scope of the account of the law.
Thus, comments or information on any further relevant
issues would be appreciated. It would be of assistance
if the account would indicate any recent trends in the
development of the law and any project for law reform
on the subject at issue.

List of issues

1. On what concepts is liability based?
(E.g., express contractual promise; notion of

implied warranty; principle of fault, particu
larly negligence; strict liability, based on defect
in product)

2. What acts or omissions may entail liability?
(E.g., failure or mistake in manufacturing process;

faulty design; misrepresentation of condition
concerning safety; failure to give proper warn
ing or instruction; circulation of product in
unsafe condition not discoverable at the time
of circulation with existing scientific knowledge)

3. What persons may be liable?
(E.g., producer or assembler of finished product;

supplier of component parts; wholesaler, re
tailer; service contractor)

4. Does liability differ depending on the kind of
products causing the damage?
(E.g., special categories such as pharmaceutical

products, food motor vehicles; movables/
immovables; mass produced goods/goods indi
vidually manufactured; crude or processed
raw materials; natural products, agricultural
products)

t
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5. What persons may be entitled to compensation?
(E.g., buyer only; also third party in some way

related to him; private user or consumer; com
mercial user or consumer; any i~jured person)

6. For what types of loss or damage can compensa
tion be recovered?
(E.g., death, physical injury; damage to property

other than product itself; economic lossuncon
nected with physical injury. or property dam-.
age; infringement of non-pecuniary interest,
"dommage moral")

7. What defences are available, and what is their
effect?
(E.g., assumJ?tion of risk; plaintiff's misconduct

such as nususe of product; intervening act of
third person; circumstances beyond human
control, "force majeure")

8. Are there fixed limits to liability?
(E.g., maximum amounts per product, injury or

year; periods of limitation and other time
limits)

9. In respect of what matters does the plaintiff have
the burden of proof, and in respect of what mat-
ters does it rest on the defendant? .

n. ANALYSIS OF REPLIES

A. CONTRACTUAL LIABILITy l

Question 1: On what concepts is liability based?
Question 2: What acts or omissions may entail

liability?
1. The information given separately in reply to

these two questions was interrelated, and is therefore
analysed together.

Breach of contractual terms agreed to by the parties

2. The majority of States which replied noted that
breach of agreed terms as to the quality or fitness of
goods supplied entailed liability (Afghanistan, Australia,
Barbados, Benin, Botswana, Burundi, Canada,2 Cyprus,
Denmark, Fiji, German Democratic Republic,s Germany,

1 The replies of the Byelorussian Soviet Socialist Republic
and the Union of Soviet Socialist Republics were confined to
extra-contractual liability. The reply of Turkey only indicated
that the legislation of Turkey did not provide a special rule with
regard to the civil liability of producers, but that producers in
curred certain civil liabilities for defective products through the
distributors of their goods. The reply of Hungary was mainly
confined to extra-contractual liability.

2 Information was given by Canada separately for the prov
ince of Quebec, which has a system of civil law in the field of
products liability. and for its other provinces, which have
systems based on the English common law. When Canada is
cited without any restriction as to a province or provinces, the
proposition for which the citation is made applies to all
provinces.

f 8 The information given in the reply of the German Demo-
cratic Republic related to the law on international economic
contracts adopted by the Peoples Chamber of the German Dem
ocratic Republic on 5 February 1976. The law applies to all
intemational economic contracts and related legal relationships
in so far as the law of the German Democratic Republic is

, applicable to them. unless otherwise provided in international
agreements or conventions to which the German Democratic
Republic is a party. or in specific laws of the German Demo
cratic Republic.

Federal Republic of, Ireland, Madagascar, Mauritius,
Netherlands, Norway, Pakistan, Philippines, Poland
(provided the terms were in writing), Portugal, Romania,
Senegal, Sierra Leone, Sweden, United Kingdom of
Great Britain and Northern Ireland, Venezuela). The
nature of the act or omission entailing liability depended
on the contents of the term agreed to. No distinctions
were drawn under this basis of liability depending on
the type of supply contract in question (e.g. sale, hire,
exchange, etc.).

3. Canada, in respect of the province of Quebec,
noted that a contractual clause excluding liability for
breach of agreed terms as to quality or fitness was of no
effect in the following cases:

(i) When the clause was against public order and
morality;

(H) When the breach of contract involved faute
lourde or gross negligence;

(iii) In the case of fraud which was a cause of nullity
of the contract and created liability for
damages;

(iv) Where one party had induced the other to accept
the exclusionary clause by false representations;

(v) Where the effect of the exclusionary clause
would be impossibility to execute the funda
mental obligations of the contract.

Breach of obligations imposed by law independently
of agreement between the parties to a contract

(a) Sale of goods
4. The replies indicated that certain legal systems

imposed specIal obligations in contracts for the sale
of goods. Two predominant approaches were noted:

(i) The imposition of implied terms as to fitness and
merchantability modelled on the provisions of the
Sale of Goods Act 1893 of the United Kingdom.

5. Australia, Barbados, Canada (for provinces other
than Quebec), Fiji. Ireland, Pakistan, Sierra Leone and
the United Kingdom noted that the following terms
were implied in a contract for the sale of goods:

(a) Where the buyer made known to the seller the
particular purpose for which the goods were required,so
as to show that the buyer relied on the seller's skill or
judgement, and the goods were of a description which
it was in the course of the seller's business to supply,
there was an implied condition that the goods should be
reasonably fit for such purpose.

(b) Where goods were bought by description from a
seller who dealt in goods of that description (whether he
was the manufacturer or producer or not) there was an
implied condition that the goods should be of merchant
able quality.

(c) An implied warranty or condition as to quality
or fitness for a particular purpose might be annexed by
the usage of the trade.

6. The act entailing liability was the breach of such
an implied term.

7. Australia, Barbados, Canada (for provinces other
than Quebec), Ireland, Pakistan and the United Kingdom
also noted that, in order to establish liability, the buyer
had only to prove a breach of such an implied term,
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and did not in addition have to prove absence of rea
sonable care on the part of the seller.

Exclusion of implied terms4
. 8.. The extent to which liability for breach of these
lIDphed terms could be excluded by agreement between
the parties varied. Ireland and Sierra Leone noted that
such liability could be excluded. Australia and Canada
(for provinces other than Quebec) noted that, while
exclusion or variation was possible under the terms of
the legislation on the sales of goods imposing the implied
terms, other legislation had, with a view to consumer
protection, either declared such exclusion to be ineffec
tive, or had implied other terms as to quality and fitness
which could not be excluded.

9. Thus Australia noted that:
. (a) Under the Trade Practices Act 1974, which
applied to contracts wherever made involving interna
tional trade to or from Australia and between states of
Australia, where goods were to be supplied to a con
sumer, certain conditions as to quality and suitability
were implied which the parties could not exclude, restrict
or modify.

(b) Under the Manufacturers' Warranties Act 1974
of South Australia, which applied to goods sold by retail,
a warranty that the goods were of merchantable quality
was implied which could not be excluded by agreement.

10. Canada noted that:
(a) Under the Ontario Consumers Protection Act

1970, the implied terms applying to a contract of sale of
goods could not be negatived or varied by any written
term or acknowledgement in the case of a "consumer
sale" as defined by that Act.

(b) Under the Manitoba Consumer Protection Act
1970, terms closely corresponding to those set forth in
paragraph 5 above were implied in a "retail sale" as
defined in that Act and could not be excluded.

(c) Under the British Columbia Sale of Goods Act
1960, as amended, any term or agreement which pur
ported to negate or in any way diminish the terms implied
by that Act was void in the case of a "retail sale" as
defined in that Act. .

11. The United Kingdom noted that, under the Sup
ply of Goods (Implied Terms) Act 1973, the implied
terms set forth in paragraph 5 above could not be
excluded in consumer contracts.

(ii) The implied warranty against hidden defects,
modelled on the provisions of the French Civil
Code

12. Belgium, Benin, Burundi, Canada (for the prov
ince of Quebec), Chile, Madagascar, Mauritius, Nether
lands,5 Nicaragua, Senegal and Venezuela noted that a
warranty was implied in a contract for the sale of goods
in the following terms:

(a) The seller was liable on a warranty for hidden
defects in the thing sold which rendered it unfit for the

• An agreement between the parties excluding an implied
term can be regarded as a defence to an action for breach of
the implied term. Although the subject of possible defences is
dealt with below (11, A, 9uestion 8), it would appear that the
possible exclusion of imphed terms is more appropriately dealt
with at this point. .

5 The implied warranty applies in the Netherlands only in a
sale of specific goods.

use for which it was intended or which diminished its
usefulness to such an extent that the buyer would not
have acquired it, or would have paid a lower price for'
it, had he known of such defects;

(b) The seller was not liable if the defects were
apparent, and the buyer could have ascertained them ~

for himself;
(c) The seller was liable even if he was unaware

of the defects;
(d) Where the seller was unaware of the defects, the

buyer had the option of returning the thing sold and
claiming back the price, or of keeping the thing and
claiming a reduction of the price. The buyer could
also claim the expenses occasioned by the sale;

(e) Where the seller was aware of the hidden defects
at the time of the sale, he was liable not only to return
the price, but to compensate for all damages suffered by
the buyer.

13. The Philippines noted the existence of a similar
scheme of liability having the following features:

(i) The seller was liable on a warranty for hidden
defects in the thing sold;

(ii) The seller was so liable even if he was not aware
of the defects;

(Hi) An implied warranty as to quality or fitness for
a particular purpose might be annexed by the
usage of trade.

14. Romania noted the existence in its law of implied
warranties against hidden defects in contracts for the
sale of goods.

15. In respect of the provisions noted in paragraphs
12-14 above, the act entailing liability would consist of
the breach of the implied warranty through the sale of
goods having 'a hidden defect.

16. Belgium, Benin, Burundi, Madagascar and Mau
ritius noted that where the seller was a "professional"
seller i.e. the sale occurred as part of his business, he
was presumed to know of the defects. Belgium further
noted that the "professional" seller could rebut the
presumption by proof that, notwithstanding all possible
precautions, it was impossible to foresee the defect, while
Mauritius noted that the presumption was irrebuttable.
Canada (for the province of Quebec) and the Nether
lands noted, however, that there was no such presump
tion under their law.

Exclusion of implied warranty
17. Belgium, Benin, Burundi, Canada (for the prov

ince of Quebec), Madagascar, Mauritius, Netherlands
and Senegal noted that the implied warranty against
hidden defects could be excluded by agreement between
the parties. Canada (for the province of Quebec) and
Senegal noted that the implied warranty was excluded
when it was agreed between the parties that the buyer
was purchasing the goods at his own risk. Such exclusion
was not possible, however:

(a) If the seller knew of the defect (Belgium, Benin,
Canada (for the province of Quebec), Madagascar,
Mauritius, Netherlands, Senegal). Thus in those States
mentioned in paragraph 16 above where a professional
seller was presumed to know of the hidden defects, a
clause excluding the implied warranty would be invalid •
where the seller was a professional seller, and the pre
sumption could not be, or was not, rebutted;
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(b) If the seller was guilty of dolus or bad faith
(Belgium, Benin, Canada (for the 'province of Quebec),
Madagascar, Mauritius, Netherlands, Senegal);

(c) If the exclusion endangered the essential object
of the obligation (Belgium) or eliminated all responsibil
ity on the part of the seller (Madagascar, Senegal).

18. The Netherlands noted that, in the case of a
sale of generic goods, the law imposed liability when the
goods delivered were defective as compared with other
goods of the same species, or proper warnings or instruc
tions relating to the goods were not given.

(ill) Obligations imposed by the sales law of
Scandinavian States

19. Norway, Sweden and Denmark noted that,
although their legislation on sales imposed liability on a
seller who sold defective products, such liability was
construed as extending only for defects making the prod
ucts less valuable than they would be if they had not
been defective; there was no liability under that legisla
tion if the defects resulted in personal injury, or damage
to property other than the product itself. Norway noted,
however, that the liability might extend to damage to
property of the buyer other than the product itself di
rectly resulting from the defect (e.g. damage to clothing
from a defective washing machine).

(iv) Implied warranties in other States
20. Botswana noted that under its law of sale of

goods, a warranty against latent defects was implied.
If the latent defect was not serious, the buyer could
claim a reduction in the price (actio quanti minoris). If
the latent defect was serious, the buyer could claim re
scission of the contract, and compensation for resulting
damages (actio redhibitoria).

21. Poland noted that the seller was liable on a war
ranty to the buyer when the thing sold had a defect
which reduced its value or utility, when the thing did
not possess the qualities which the seller had guaranteed,
or when the thing had been delivered to the buyer in
an incomplete state (guarantee against physical defects).
However, he was not liable if the buyer knew of the
defect at the time of the conclusion of the contract.
If the thing sold had a defect, the buyer could resile
from the contract, or request a reduction of the price.

Other cases of contractual liability
22. The Federal Republic of Germany and Poland

noted that the seller was liable when he had fraudu
lently concealed a defect in the thing sold from the buyer.
The Federal Republic of Germany also noted that the
seller was liable if he had fraudulently misrepresented
that the product had qualities or features which it did
not have.

23. The Federal Republic of Germany also noted
that the seller was liable if he had violated a pre
contractual obligation towards the buyer to disclose or
examine.

24. Austria noted that a producer was contractually
liable, not only to a buyer to whom he sold his products,
but to any consumer who became entitled to the goods

• through a chain of sales or service contracts, and who
used such products trusting that they were in good
order. The producer was liable if there was fault on his
part in relation to the goods, e.g. defective design,

defective manufacture, or failure to give proper warn
ings of dangers inherent in the use of the products.

25. The German Democratic Republic noted that
liability was based on the principle of fault.

(b) Contracts of supply other than sale
Hire-purchase
26. Australia noted that:
(a) The Hire-Purchase Acts implied in a contract

of hire-purchase terms as to the quality and suitability of
the goods, which could not be excluded. However, lia-
bility was dependent on fault. . .

(b) The Trade Practices Act 1974 implied in a con
tract of hire-purchase the same conditions as to quality
and suitability of the goods as were implied by that Act
in a contract of sale. 6 The terms were implied in the
same circumstances as they were implied in a sale, and
could not be excluded, restricted or modified.

27. Canada noted that, under the Consumer Pro
tection Act of Manitoba 1970, terms were implied in a
contract of hire purchase, closely corresponding to those
implied in the case of a retail sale,1 and that these terms
could not be excluded by the parties.

Other supply contracts
28. Australia noted that the Trade Practices Act

19748 implied terms corresponding to those implied if
the contract were a sale, and in the same circumstances,
in contracts such as exchange, lease, and hire. Such terms
could not be excluded, restricted or modified. Canada
(in relation to provinces other than Quebec), noted that
terms as to quality and fitness similar to those implied
in the case of a sale of goods9 were implied under the
common law in contracts of bailment. Botswana noted
that, in relation to immovable property, if an occupier
of premises agreed to the use of the premises for reward,
there was an implied term that the premises were as safe
for the purposes of the contract as reasonable care and
skill could make them.

Question 3: What persons may be liable?
Question 5: What persons may be entitled to

compensation?
1. The information given separately in reply to these

two questions was interrelated, and is therefore analysed
together.

Restriction of rights and duties to the parties to the sale
2. The majority of States noted that, under their

law of sales,
(a) Only the buyer was entitled under the contract

to sue for compensation where a defective product
caused damage; and

(b) Only the seller was liable to be sued under the
contract (Afghanistan, Australia, Barbados, Canada,
Chile, Cyprus, Denmark, Fiji, German Democratic
Republic, Germany, Federal Republic of, Hungary,
Ireland, Netherlands, Nicaragua, Norway, Pakistan,
Philippines, Poland, Portugal, Sierra Leone, Sweden,
Venezuela, the United Kingdom (in respect of English
law) ).

6 See para. 9 (a) above.
1 See para. 10 (b) above.
8 See para. 9 (a) above.
9 See para. 5 above.
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3. Australia and Canada (for the province of Que
bec) noted that a person contracting through an agent
could be a party to a contract.

4. The following cases where contractual liability
was imposed in favour of a person not a party to a sales
contract were noted:

(i) Sweden noted that the seller of a defective
product might be liable on an undertaking about
the quality of the product to the members of a
buyer's family;

(ii) The United Kingdom,noted that, in Scots law, it
was possible in limited circumstances for a third
party on whom the parties to a contract had
clearly intended to confer a benefit to sue on that
contract.

Buyer entitled to compensation from a seller other than
the one from whom he purchased

5. It was noted that in certain States (Belgium, Benin,
Burundi, Madagascar, Mauritius, Senegal) the person
entitled to compensation under a contract of sale when
a defective product which had been sold caused damage
was the buyer, while the person liable was the seller who
had sold the product to that buyer. However, it was
noted that in some of these States (Belgium, Benin,
Burundi, Senegal) a buyer could sue not only his
immediate seller, but any preceding seller in the line of
sellers commencing with his immediate seller and ending
with the producer. While, therefore, the person entitled
to compensation would be a buyer, and the person lia
ble would be a seller, such persons need not be buyer
and seller in respect of the same contract of sale. Sweden
noted that a manufacturer who gave an undertaking
about the quality of a product might be liable on that
undertaking to a buyer of that product other than the
buyer to whom he had immediately sold the product.

Possible liability of producer to one who was not a buyer,
or to a buyer with whom he was not in contractual
relations

6. Austria noted that, under a sales contract, the
Quyer was entitled to claim compensation from the seller,
while the seller was correspondingly liable to the buyer.
Austria also noted, however, that a producer who put
into circulation a product on the understanding that,
through a chain of sales or service contracts the product
would reach persons other than his immediate buyer,
was liable to such other persons who, trusting that the
product was in good order, exposed themselves or their
assets to the possibility of suffering loss through defects
in the product. The person entitled to compensation may
in such circumstances not be yarty to any sales contract
(Le. he might be a member 0 the buyer's family) while
the producer might not be in contractual relationship
with the person to whom he was liable.

Question 4: Does liability differ depending on the kind
of products causing the damage?10

1. The majority of States which replied indicated
that in the sale of goods, in the absence of special agree
ment between the parties as to liability, the rules of

10 Many States noted that the manufacture and supply of
certain products (e.g. food, drugs, explosives) were regulated
by special laws outside the field of contractual liability. These
instances are noted in 11, B, 2, below.

contractual liability did not differ depending on the
kind of products causing the damage. (Afghanistan,'
Australia, Austria, Barbados, Belgium, Benin, Burundi,
Canada, Denmark, Fiji, German Democratic Repub
lic, Madagascar, Norway, Pakistan, Philippines, Poland,
Romania, Senegal, Sierra Leone, Sweden, the United
Kingdom, Venezuela).

2. Australia noted that the application of the legal
rules specifying in general terms required standards of
suitability and quality of products to different types of
products might produce different standards of suitability
and quality for the different products.

Question 6: For what types of loss or damage can
compensation be recovered?

1. The information given in response to this ques
tion is analysed under the following heads:

(a) Extent of liability for different types of loss.
(b) Rules delimiting those consequences of a breach

of contract for which compensation is recoverable.
(c) Rules for assessing in money terms the com

pensation to be awarded for loss or damage.
(a) Extent of liability for different types of loss

2. The following observations were made on the
extent of liability for different types of loss:

(i) Physical injury to the person: pecuniary loss and
non-pecuniary loss

3. The replies of Belgium, Benin, Burundi, Canada
(for the province of Quebec), Madagascar, Mauritius and
Senegalll indicated that, where the seller knew of the
existence of hidden defects in a product at the time of
sale, he was liable to pay compensation for both
pecuniary loss and non-pecuniary loss ("dommage
moral") resulting from physical injury caused by the
defect. Austria, Cyprus, Denmark, Fiji, the Philippines,
Poland, Romania and the United Kingdom noted that
if a breach of contract as to the quality of the goods
caused physical injury, compensation was recoverable
for the resulting pecuniary loss. However, while the
Philippines and Poland noted that compensation was
also generally payable for resulting non-pecuniary loss,
the following States noted that compensation was pay
able for such loss in the following circumstances:

(a) Austria, Fiji and the United Kingdom-only
for pain and suffering;

(b) Romania-only where the physical injury inter
fered with the enjoyment of social or family life.

(c) Denmark-only if there was breach of an ex
press warranty as to quality.

4. Botswana and Sweden noted that, where there
was breach of an express undertaking as to quality,
compensation was recoverable for pecuniary loss result
ing from physical injury.

5. Afghanistan, Australia, Barbados, Canada (for
provinces other than Quebec), Chile, Ireland, Nicaragua,
Pakistan and Portugal noted that compensation was
recoverable in case of physical injury.

(ii) Damage to property other than the product itself
6. Belgium, Benin, Burundi, Canada (for the prov-

11 The sales law of all these States contains the implied war
ranty against hidden defects modelled on the provisions of the
French Civil Code.

•
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..

ince of Quebec), Madagascar, Mauritius and Senega}12
noted that, where a seller knew of the existence of hidden
defects at the, time of the sale, he was liable to pay
compensation for damage to property other than the
product itself caused by the hidden defect.

7. Botswana noted that where a product sold had a
serious latent defect, compensation was recoverable for
damage to property other than the product itself.

8. Mghanistan, Australia, Austt1a, Barbados.
Botswana, Canada (for provinces. other than Quebec),
Chile, Cyprus, Fiji, Ireland, Nicaragua, Pakistan, the
Philippines, Poland, Portugal, Romania and the United
Kingdom noted that, if a breach of contract as to the
quality of the goods caused damage to property other
than the product itself, the seller was liable to pay com
pensation..Norway noted that in these circumstances
compensation was only payable for certain forms of
direct damage to the buyer's property.

(iii) Pecuniary loss caused by the defect unconnected
with physical injury or property damage

9. The replies of Afghanistan, Australia, Barbados,
Chile, Cyprus, Denmark, Fiji, Ireland, Nicaragua, the
Philippines, Poland, Portugal, Romania, Sweden and the
United Kingdom indicated that compensation was recov
erable where a breach of contract as to the quality of the
goods caused pecuniary loss unconnected with physical
injury or property damage.

10. Belgium, Benin, Burundi, Canada (for the prov
ince of Quebec), Madagascar, Mauritius and Senegal
noted that, where a seller knew of the existence of hidden
defects at the time of sale, he was liable to pay compen
sation for pecuniary loss caused by the defect uncon
nected with physical injury or property damage. Where
the seller did not know of the existence of the hidden
defects, he was liable to pay compensation for the ex
penses occasioned by the sale, which might include
pecuniary loss unconnected with physical injury or
property damage.

11. The replies of Austria, Norway and Pakistan
indicated that no compensation was recoverable for
such loss.

(iv) Infringement of non-pecuniary interest,' "dom
mage moral"13

12. The replies of Belgium, Benin, Burundi, Canada
(for the province of Quebec), Madagascar, Mauritius
and SenegaP4 indicated that, where the seller knew of the
existence of hidden defects in a product at the time of
sale he was liable to pay compensation for "dommage
moral" (non-pecuniary loss) caused by the defect Benin
and Madagascar noted the need to prove a causal con
nection between the act entailing liability and the "dom
mage moral" before compensation was recoverable.

13. The replies of Afghanistan, Philippines and
Poland also indicated that "dommage moral" (non
pecuniary loss) was recoverable where a breach as to the
quality of the goods in a contract of sale caused such loss.
_ 14. The replies of Barbados, Ireland and Portugal
indicated that compensation was recoverable for infringe
ment of a non-pecuniary interest through a breach as to

12 See foot-note 11.
18 Liability for physical injury resulting in "dommage moral"

or non-pecuniary loss has been dealt with under (i) above.
14 See foot-note 11.

the quality of goods in a contract of sale, if loss resulted
from the breach.

15. The replies of Cyprus, Fiji and the United King
dom indicated that although normally compensation was
only recoverable for pecuniary loss, there was a recent
tendency to award compensation for "disappointment"
suffered through a breach of contract.

16. Botswana and Pakistan noted that no compen
sation was recoverable for infringement of a non
pecuniary interest.

(v) Death
17. Afghanistan, Australia, Belgium, Pakistan and

Portugal noted that compensation was recoverable where
death resulted from the breach of contract.

18. Australia further noted that the compensation
would be claimed by the estate of the deceased person,
and that the amount recoverable would not necessarily
correspond with that recoverable if the victim had lived.

19. Portugal also noted that compensation could be
claimed for the following items:

(i) All expenses incurred in the effort made to save
the victim, and incidental expenses such as
funeral expenses;

(ii) Expenses of all persons who treated or at
tempted to assist the victim;

(iii) Maintenance lost by persons entitled to demand
maintenance from the victim.

(b) Rules delimiting those consequences of a breach of
contract for which compensation is recoverable

20. Several States noted the existence of rules de
limiting those consequences of a breach of contract. for
which compensation was -recoverable.

21. Belgium, Benin, Burundi, Canada (for the prov
ince of Quebec), Madagascar, Mauritius, Netherlands (in
the case of a sale of specific goods) and SenegaP5 noted
that, where a seller had sold a product containing a hid
den defect, the buyer could in addition to returning the
goods and obtaining restitution of the price:

(i) Where the seller was in good faith he was liable
cover compensation for the expenses occasioned
by the sale; and,

(ii) Where the seller knew of the defects, recover
compensation for all losses caused by the defect.

22. Chile, Canada (for the province of Quebec),
and the Philippines formulated in somewhat similar
terms a rule existing in their legal systems, Le.:

(i) Where the seller was in good faith he was liable
to pay compensation for losses which were fore
seen, or could reasonably have been foreseen, at
the time of the conclusion of the contract; and

(ii) Where the seller was guilty of fraud, he was lia
ble for the losses which were:
(a) An immediate and direct consequence of
the breach of contract (Canada (for the province
of Quebec), Chile);
(b) Reasonably attributable to the breach of
contract (Philippines).

23. Botswana, the German Democratic Republic
and Ireland noted that the seller was liable to pay com
pensation for losses which were foreseen, or could rea-

1G See foot-note 11.
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sonably have been foreseen, at the time of the conclusion
of the contract.

24. The Netherlands (in the case of a sale of generic
goods) and Poland noted that, in general, compensation
could be obtained for losses suffered by the injured party
comprising both damnum emergens and lucrum cessans.
(c) Rules for assessing in money terms the compensa-

tion for loss caused by a breach of contract
25. In regard to the rules for assessing the monetary

compensation tobe awarded for loss or damage, Canada
(for provinces other than Quebec), Portugal and Sierra
Leone noted that the compensation must be such as to
place the person suffering loss in the position he would
have been if the contract had not been broken.

26. Canada (for provinces other than Quebec) and
the German Democratic Republic noted that the injured

. party was obliged to take reasonable measures to miti
gate the loss he had suffered.

Question 7: What defences are available, and what is
their effect?

The following defences were noted:
(a) Absence of conditions necessary for liability

1. Australia, Barbados, Canada, Mauritius, Philip
pines and Sierra Leone noted that it was a defence to
show the absence of conditions necessary for liability
to arise.
(b) Force majeure, inevitable accident and cas fortuit

2. Many States (Afghanistan, Belgium, Benin, Bot
swana, Burundi, Canada (for the province of Quebec),
German Democratic Republic, Madagascar, Nicaragua,
Philippines, Poland, Romania, Senegal, Venezuela)
noted that force majeure constituted a defence to a
breach of contract. 'The following definitions of force
majeure were given:

(i) A force which was unforeseeable and irresistible,
having regard to circumstances of time and
place (Burundi).

(ii) An extrinsic event both unforeseeable and ir
resistible (Romania).

(iii) All direct acts of nature, the violence of which
could not reasonably have been foreseen or
guarded against (Botswana).

3. Canada (for the province of Quebec) noted that
force majeure was not a defence if a party contractually
bound himself to perform despite supervening force
majeure.

4. Sierra Leone noted that inevitable accident was
a defence.

5. Senegal and Venezuela noted that cas fortuit was
a defence.
(c) Fault of the injured party, and contributory (com

parative) fault
6. Many States (Afghanistan, Austria, Belgium,

Benin, Burundi, Canada, Madagascar, Pakistan, Poland,
Portugal, Romania, Senegal, Sweden, Venezuela) noted
that fault of the injured party was a defence. Of these
States, Austria also noted that contributory fault of the
injured party only lessened the defendant's liability;
Madagascar also noted that only fault exclusively on the
part of the injured party was a defence, and Poland also
noted that·contributory action on the part of the injured
party reduced the obligation to compensate depending

on the circumstances, and in particular, the degree of the
respective fault of the two parties. 'The United Kingdom.
noted that contributory negligence of the buyer was
probably not a defence available to the seller.
(d) Intervening act of a third person

7. Benin, Canada (for the province of Quebec),
Senegal and Venezuela noted that the intervening act of
a third person causing the loss was a defence.· Afghan
istan, Madagascar and Romania noted that such an act
was a defence, provided it was equivalent to force
majeure. Botswana noted that such an act was a defence
provided it was not initiated by the act of the defendant.

8. Belgium noted that such an act was not a defence
if it did not involve fault on the part of the third person.
(e) Assumption of risk16

9. Afghanistan, Romania and Senegal recognized
assumption of risk as a defence if the assumption was ex
pressly contained in a clause of the contract. Madagascar
and Sierra Leone noted that assumption of risk was a
defence.
(f) Act of the plaintiff

10. The German Democratic Republic and Vene
zuela noted that it was a defence to prove that the breach
of contract was occasioned by the act of the plaintiff.
(g) Absence of fault of the defendant

11. Austria noted that it was a defence for a pro
ducer to prove absence of fault on the part of himself or
his agents.
(h) Impossibility of performance, and change of cir

cumstances
12. Botswana noted that absolute impossibility of

performance was a defence, and Venezuela noted that
destruction of the product to be supplied, or its ceasing
to be subject to commercial dealing, was a defence. The
German Democratic Republic noted that it was a defence
to show that the circumstances in which the contracting
parties concluded the contract had been fundamentally
altered.

(i) Other defences
13. Australia noted the existence of the follOWing

defences:
(i) As a defence to an alleged breach of an implied

condition of merchantability, the seller may
allege that the buyer had examined the goods
before the contract was entered into, and that
such an examination would have revealed the
defect to a reasonable buyer;

(ii) As a defence to an alleged breach of an implied
condition of fitness for purpose, the seller may
prove that the goods were acquired under their
patent or trade name, and that the buyer was
thereby satisfied that the goods would answer
his purpose, and was not relying upon the
seller's skill or judgement;

(iii) As a defence to alleged liability under the
Manufacturers Warranties Act 1974, the manu-

16 The case of a sale of goods where the goods contained an
apparent defect, the case where a warranty against defects was
excluded by an exemption clause, and the case where it was
agreed between the buyer and the seller that the buyer was buy- •
ing at his own risk, may each be regarded as related to the de
fence of assumption of risk. They are dealt with above in 11, A,
questions 1 and 2, paras. 12 (b), 8 and 17.
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facturer may prove that the defect was caused
by the act of another, or by a cause independent
of human control, after the goods left his control;

(iv) As a defence to alleged liability under the Trade
Practices Act 1974, the supplier may prove that
the goods were procured for resupply from a
principal who carried on business in Australia,
and that the supplier did not know and could
not with reasonable.diligence have ascertained
that the goods did not comply with a prescribed
standard, or that he relied on a representation
from the principal that the goods did comply
with such a standard.

Question 8: Are there fixed limits to liability?
Maximum amounts per product, injury or yearl1

1. Most States (Australia, Austria, Belgium, Benin,
Botswana, Burundi, Canada,. Fiji, Cyprus, German
Democratic RepUblic, Ireland, Madagascar, Pakistan, the
Philippines, Poland, Portugal, Romania, Senegal, Sierra
Leone, Sweden and the United Kingdom) indicated that
there were no such maximum amounts fixed by law.

2. Burundi, Canada (for the province of Quebec),
Madagascar, Poland, Portugal and Sweden noted that
contractual stipulations might validly fix the maximum
amounts recoverable for breach of warranty.

3. Canada (for provinces other than Quebec) noted
that a contractual stipulation fixing an amount payable
for a breach of warranty would be upheld by the Courts
if regarded as a genuine pre-estimate by the parties of
the loss which they contemplated would result from the
breach. However, such a stipulation would not be upheld
if it was regarded as security for due performance.

Periods of prescription or limitation
(a) "Short period"

4. Many States whose sales law contained an implied
warranty against hidden defects modelled on the pro-

. visions of the French Civil Code noted that the actions
available for breach of that warranty18 were barred unless
they were instituted within a short period, the length of
the period depending on the nature of the defects and
the usages of the place where the sale was concluded
(Belgium, Benin, Mauritius, Netherlands (in respect of
a sale of specific goods), Senegal). Those States whose
sales law contained a similar implied warranty noted
that:

(i) The actions were barred unless instituted within
60 days (Burundi);

(ii) The actions were barred unless instituted with
due diligence (Canada, for the province of
Quebec).

(b) 6 months period
5. Chile and the Philippines noted that an action on

a contract of sale in respect of hidden defects in the
goods sold must be instituted within six months of the
delivery of the goods.

17 Even where no maximum limits per product, injury or year
are fixed by law, the general rules delImiting those consequences
of a breach of contract for which compensation is recoverable.
and the rules for assessing in money terms the compensation re
coverable, will specify' limits beyond which no compensation is
recoverable. The available information as to these limits is con
tained in 11. A, question 6, paras. 19-25.

18 For an account of this warranty, see 11, A. questions 1 and
2, para. 12.

(c) 1 year period
6. Botswana noted that the period of prescription for

the actio quanti minoris and the actio redhibitoria19 was
1 year.
(d) 2 year period

7. Canada (in respect of the provinces of Alberta,
British Columbia and Manitoba) noted that an action
for breach of a contract of sale was barred unless it
was instituted within 2 years df the date the cause of
action arose.
(e) 3 year period

8. Botswana noted that an action on an oral con-
tract was prescribed in 3 years. .

9. Portugal noted that, under one view, a contrac
tual action was prescribed within 3 years of the date the .
injured party came to know of his right, without prejudice
to the time-limit for ordinary prescription if that period
had already elapsed from the date of the injurious act.
(f) 5 or 6 year period

10. Australia, Barbados, Canada (in respect of the
provinces of Nova Scotia, Newfoundland, Ontario,
Prince Edward Island and Saskatchewan) and Sierra
Leone noted that an action for breach of a contract of
sale was barred unless it was instituted within 6 years of
the date the cause of action arose. Australia also noted
that, if compensation was sought for personal injuries,
the period was reduced in some states of the federation
as follows: Queensland, South Australia and Victoria, to
3 years and Tasmania, to '2 years 6 months. Barbados
also noted that, in the case of actions against public
authorities, the action must be commenced before the
expiration of 1 year from the date the· cause of action
arose.

11. The United Kingdom noted that actions in re
spect of damage to property must be instituted in England
within 6 years from the time of the damage, and in Scot
land, when the damage was not immediately apparent,
within 5 years from the time when the claimant ought
reasonably to be aware of the damage.

12. Botswana noted that actions on a written con
tract were prescribed in 6 years.

13. Denmark noted that the limitation period was
five years after the occurrence of the damage. If how
ever the buyer, without fault on his part, was not aware
of his rights, or the whereabouts of the seller, the period
commenced from the time when the buyer was in a posi
tion to assert his rights.
(g) 30 year period

14. Madagascar noted that all actions in respect of
civil matters were prescribed in 30 years. The Nether
lands noted that the general limitation period in respect
of a contract for the sale of generic goods was 30 years,
but that the principle that all contracts must be executed
in good faith would prevent the buyer from delaying his
action against the seller for a very long period.
(h) Other periods

15. Poland noted that the period of prescription of
contractual claims was 1 year as between Socialist enter
prises and 10 years in other relationships. It also noted
that actions in respect of the warranty against physical

19 For an account of these actions. see 11, A, questions 1 and
2, para. 20.
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defects20 were barred if the buyer did not inform the
seller of the existence of the defect within 1 month of its
discovery, or within 1 month after he should have dis
covered the defect by the exercise of due diligence. Such
actions were extinguished 1 year after the date of de
livery. Where an express warranty in writing as to quality
had been given by the seller, an action for breach of war
ranty was not barred earlier than 3 months after the lapse
of the period of the warranty.

16. Venezuela noted that the general limitation
period was 10 years for personal civil actions, but that in
a case where the seller had warranted satisfactory per
formance for a set period of time, the buyer was bound
to notify the seller of the defect within 1 month of its
discovery, and must institute action within 1 year of
the notification.

Question 9: In respect of what matters does the plain
tiD have the burden. of proof. and in re
spect of what matters does it rest on the
defendant?

General principle
1. Many States noted that, in principle, the plaintiff

(i.e. the buyer in an action for the breach of a contract of
sale through the supply of defective goods) was bound to
prove the elements necessary to establish liability (Af
ghanistan, Australia, Austria, Barbados, Belgium, Benin,
Burundi, Canada, Cyprus, Fiji, Ireland, Madagascar,
Mauritius, Pakistan, Poland, Portugal, Romania, Sierra
Leone, Sweden, the United Kingdom, Venezuela). How
ever, the defendant (i.e. the seller in the action described
above) was bound to prove the elements of any defence
exculpating him from liability (Australia, Austria, Bar
bados, Belgium, Benin, Burundi, Sierra Leone, Vene
zuela.)

. 2. States with sales laws containing implied terms as
to quality modelled on the Sale of Goods Act 1893 of
the United Kingdom noted the following examples of
matters to be proved by the plaintiff and defendant re
spectively in accordance with the principle stated in
paragraph 1 above:

To be proved by the plaintiD-the terms of the con,.
tract (Australia, Barbados), breach of contract (Aus
tralia, Barbados, Canada (for provinces other than
Quebec» and the causal link between the breach of
contract and the loss (Australia).

To be proved by the defendant-defences entailing
the plaintiff's examination of the goods, or reliance on a
patent or trade name (Australia) and want of considera
tion, mistake or frustration (Canada (for provinces other
than Quebec».

3. Canada (for provinces other than Quebec) noted
that when the subject-matter of an issue was particularly
within the knowledge of one of the parties, the burden
of proof as to that issue was on that party.

4. States with sales laws containing the implied war
ranty against hidden defects modelled on the provisions
of the French Civil Code noted the following examples
of matters 'to be proved by the plaintiff and defendant
respectively in accordance with the principle stated in
paragraph 1 above:

10 For an account of this warranty, see 11, A, questions 1 and
2, para. 21.

To be proved by the plaintiD-the contract of sale
(Mauritius), hidden defects affecting the use of the thing
sold (Belgium, Mauritius), the loss suffered (Burundi,
Madagascar), the causal connexiori between the loss suf
fered and the hidden defect (Burundi, Mauritius) and the
fact that the seller, if not a professional seller, was in bad
faith (Mauritius).

To be proved by the defendant-that the defect did
not exist at the time of the sale (Belgium) that notwith
standing all possible precautions, it was impossible for
him to know of the defect (Belgium), that the loss was
caused by force majeure (Belgium, Burundi, Venezuela),
that he was not a professional seller and was in good
faith (Mauritius), that the defects in the product were
patent (Mauritius) and that the loss was due to the act of
a third party or the fault of the plaintiff, or that the
product sold had been lost (Venezuela).

5. Other States noted:
As matters to be proved by the plaintiD: the breach of

contract (Sweden), the nature and extent of the loss
(Denmark, Sweden), and the causal connexion between
the defect and the loss suffered (Denmark, Romania).

As matters to be proved by the defendant: force
majeure (philippines, Romania), absence of fault on his
part (Austria) and that the act of the plaintiff or of a
third party was the cause of the loss (Romania).

6. Barbados, Canada (for the province of Quebec)
and Portugal noted that the normal incidence of the
burden of proof may be affected by terms in the contract
on the burden of proof. Portugal noted that an agreement
inverting the burden of proof was void in the following
circumstances:

(a) If it dealt with an indispensable right, or ren
dered excessively difficult the exercise of his rights to one
of the parties, or

(b) Excluded a legal means of proof, or admitted a
means of proof different from the legal.

Degree of proof
7. Australia, Barbados, Canada (for provinces other

than Quebec) and the United Kingdom noted that, where
the burden of proof lay on a party, the degree of proof
required was proof on a balanc.e of probabilities.
Portugal noted that in a case of doubt the facts must be
considered to constitute the right in question.

B. EXTRA-CONTRACTUAL LIABILITY

1. DELICTUAL (TORTIOUS) LIABILITy21

Question 1: On what concepts is liability based?

Question 2: What acts or omissions may entail lia
bility?

1. The information given separately in relation to

21 The reply of Chile was confined to contractual liability, and
forms of extra-contractual liability other than delictual (tor
tious) liability. The reply of Austria dealt mainly with contrac
tual liability, and the reply of the German Democratic Republic
was confined to contractual liability under the Law on Inter
national Economic Contracts adopted on 5 February 1976 (see
foot-note 3 above). The reply of Turkey only indicated that the
legislation of Turkey did not provide a Special rule with regard
to the civil liability of producers, but that producers incurred
certain civil liabilities for defective products through the dis-
tributors of their goods. .

•
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these two questions was interrelated, and. is therefore
analysed together under the two categories of fault lia
bility and strict liability.

Fault liability

2. Many States (Afghanistan, Australia, Belgium,
Benin, Burundi, Byelorussian Soviet Socialist Repub
lic, Canada (for the province of Que,!?ec), Denmark,
Federal Republic of Germany, Hqngary;' Ireland, Mad
agascar, Mauritius, Netherlands, Nicaragua, Norway,
Pakistan, Poland, Portugal, Union of Soviet Socialist
Republics) noted that fault was a basis of liability. Some
of these States further noted that fault included one or
both of the following two bases of liability: intentional
action and, negligence.

Intentional action
3. Belgium, Benin, Burundi, Canada (for the prov

ince of Quebec), Madagascar, Mauritius, Nicaragua,
Poland and Venezuela noted that acts intended to cause
loss entailed liability if loss ensued.

Negligence
4. Most States (Australia, Barbados, Belgium,

Benin, Botswana, Burundi, Canada, Cyprus, Denmark,
Fiji, Federal Republic of Germany, Hungary, Mada
gascar, Mauritius, Netherlands, Nicaragua, Norway,
Ireland, Pakistan, the Philippines, Portugal, Sierra
Leone, Sweden, United Kingdom, Venezuela) noted that
negligent acts entailed liability. Some States defined
negligence as failure to observe the standard of a rea
sonable man (Australia, Barbados, Botswana, Canada,
Cyprus, Fiji, Hungary, Pakistan, Philippines, Portugal,
Senegal, United Kingdom). It was also noted that a slight
degree of negligence sufficed to entail liability (Burundi,
Madagascar).

Requirement of breach of duty in addition to fault
5. Australia, Barbados, Botswana, Canada (for

provinces other than Quebec), Cyprus, Fiji, Ireland,
Pakistan, Senegal, Sierra Leone and-the United Kingdom
noted that negligent acts only entailed liability if the
negligence involved a breach of a duty to take care owed
by the defendant to the plaintiff. Such a duty arose when
the defendant could reasonably foresee that his acts or
omissions would be likely to cause physical loss to the
person or property of the plaintiff. The following were
noted as special instances of a negligent breach of duty:

(a)' Where the defendant delivered an inherently
dangerous product to A, who delivered it to the plaintiff
to whom it caused damage (Cyprus, Pakistan);

(b) Where the defendant, knowing the dangerous
nature of a product, did not inform the recipient of the
danger, and the plaintiff, a third party, was injured as a
result (Cyprus);

(c) Where the defendant enterprise did not organize
its business in such a way as to exclude injury or damage
to others as far as possible, and did not itself, or through
its chief representatives, ensure the proper selection and
direction of the employees (Federal Republic of
Germany).

6. The Netherlands noted that, in order to found
liability, it was necessary to prove that a faulty act was
also unlawful in that it was in breach of a duty to take
care. However, once the breach of a duty to take care

was proved, fault on the part of a producer would often
be presumed.

Variations in degree of care required
7. Australia, Burundi, Canada (for provinces other

than Quebec), Ireland, Netherlands, Norway and Sweden
noted that the degree of care required varied commen
surately with the possible risk of injury, and Australia
also noted that in relation to inherently dangerous prod
ucts the standard approached strict liability.22 Sweden
noted that a very high degree of care, entailing a liability
approaching strict liability, was required from industrial
enterprises.

Modifications to the burden of proof of negligence23

8. Australia, Barbados, Cyprus, Canada (for prov
inces other than Quebec), Fiji, Ireland, Pakistan, Sierra
Leone and the United Kingdom noted that the burden of
proof of negligence normally lay on the plaintiff. How
ever, if the circumstances in which the loss or damage
was caused raised an inference that the cause was the
negligence of the defendant ("res ipsa loquitur"), the de
fendant bore the burden of disproving negligence.

9. The Federal Republic of Germa.ny noted that
where an injured party proved that the origin of a defect
in a product causing loss or damage could not be pre
cisely ascertained, but that such origin was situated in an
area of activity for which the manufacturer was respon
sible, it was presumed that the defect was attributable to
negligent conduct on the part of the manufacturer. The
burden lay thereafter on the manufacturer to refute this
presumption by showing that he had complied with the
organizational duties relating to his business, and that he
had carefully selected and directed all the employees in
the business. The Federal Republic of Germany also
noted that, where a law was designed to have a protec
tive effect (e.g. certain laws on the manufacture or dis
tribution of dangerous products) fault was generally
presumed from the violation of the law.

10. Portugal noted that a provision existed in its
legal system that whoever caused loss to others in the
exercise of a dangerous activity should make good that
loss, unless he proved that he had taken all the precau
tions required in the circumstances.

"Development risks" (liability for defects not discover
able with the scientific knowledge available at the time of
circulation of the product)

11. All States which referred to this question (Bu
rundi, Canada, Federal Republic of Germany, Nether
lands, Sweden) noted that there was no liability, as there
was no fault or negligence on the part of anyone.
Fraud

12. Portugal noted that fraudulent acts entailed lia
bility, while Botswana and Pakistan noted that a person
who made a fraudulent representation as to the condition
of a product was liable for resulting damage to the person
to whom the representation was made. Cyprus noted that
a person who fraudulently represented that a dangerous
product was safe, and so misled the recipient into caus
ing damage to a third party, was liable to that third party.

22 See also 11, B, 1, question 4, para. 2.
23 Issues relating to the burden of proof are dealt with in 11,

B, 1, question 9, below. Modifications to the burden of proof
of negligence are dealt with at this point as they are relevant
to the strictness of liability.
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A buse of rights
13. Venezuela noted that liability was imposed if

anyone in the exercise of his rights exceeded the limits
placed by good faith.

Acts or omissions entailing liability
14. In relation to the bases of liability noted above,

acts or omissions only entailed liability if they were of
the quality required under the respective bases of liability
e.g. intentional acts, negligent acts, fraudulent acts. The
following instances of the possible physical nature of acts
entailing liability were noted:

(a) Failure or mistake in the manufacturing process,
and faulty design: (Afghanistan, Australia, Belgium,
Byelorussian Soviet Socialist Republic, Canada, Federal
Republic of Germany, Hungary, Norway, Sierra Leone,
Sweden, Union of Soviet Socialist Republics);
. (b) Failure to give proper warning or instruction
(Afghanistan, Australia, Belgium, Burundi, Byelorussian
Soviet Socialist Republic, Canada, Federal Republic of
Germany, Hungary, Madagascar, Norway, Sweden,
Union of Soviet Socialist Republics);

(c) Misrepresentation of condition concerning safety
(Afghanistan, Canada (for the province of Quebec),
Hungary);

(d) Distribution of product in a dangerous condition
(Afghanistan, Canada for the province of Quebec),
Madagascar;

(e) Failure to recall a faulty product (Canada (for
provinces other than Quebec), Federal Republic of
Germany).

Strict liability

Liability of a person having care of a thing
15. Belgium, Benin, Burundi, Canada (for the prov

ince of Quebec), Madagascar, Mauritius, Romania,
Senegal and Venezuela noted a form of strict liability
which had certain elements common under the law of all
these States, but required additional elements under the
law of some of these States. The common elements re
quired to be proved by the plaintiff were:

(a) That the defendant had the care of a thing i.e. he
had the use, control and direction of the thing; and

(b) Proof of loss caused by the action of that thing.
16. The following additional elements to be proved

by the plaintiff were noted:
(a) The the thing was defective (Belgium);
(b) That the thing was dangerous (Romania);
(c) That the injury or damage consisted of death,

physical injury to the person, or physical damage to
property (Madagascar).

17. Assuming the requisite elements were proved,
the defendant was liable unless he proved a valid defence.
However, proof of the absence of negligence was not a
defence, except in Mauritius. The available defences24
were:

(a) Force majeure (Benin, Burundi, Belgium, Mada
gascar, Mauritius, Romania, Senegal, Venezuela);

(b) That the cause of the loss was the fault of the

24 The question of possible defences is dealt with in 11, B, 1,
question 7, below. Since, however, the extent of the available
defences is relevant to judging the strictness of liability, the
defences to this form of strict liability are noted at this point.

victim (Benin, Burundi, Madagascar, Mauritius, Ro
mania, Senegal, Venezuela);

(c) That the cause of the loss was the act of a third
person (Benin, Madagascar, Mauritius, Romania, Sene
gal, Venezuela);

(d) That the defendant was unable to prevent the act
which caused the loss (Canada (for the province of
Quebec»;

(e) A contractual clause exempting the defendant
from liability (Madagascar).

Act or omission entailing liability
18. The act entailing liability in the above form of

strict liability was having the care of the thing causing
the damage, provided the other conditions for liability
noted above were also satisfied.

Other cases of strict liability
19. The Byelorussian Soviet Socialist Republic and

the Union of Soviet Socialist Republics noted that or
ganizations and individuals whose activities entailed a
high degree of risk for persons in the vicinity were re
quired to pay compensation for any damage caused by
the source of the risk, unless they proved that the damage
resulted from "force majeure" or from intent on the part
of the injured person. Hungary noted a provision in its
law that any person carrying on an activity involving
substantial danger should compensate for resulting dam
age, but added that the provision had so far not been
judicially applied to the liability of producers. It was a
defence, however, to show that the damage had been
caused by an unavoidable cause outside the scope of the
activity, or that the loss was imputable to the conduct of
the injured person.

20. Norway noted that by a process of judicial law
making which was still continuing absolute liability was
imposed where defective products created a high degree
of danger or risk, in particular danger of physical injury
to human beings and animals.

21. Botswana, Portugal, Denmark and Sierra Leone
noted that their laws did not impose strict liability.

Alternative remedies in contract and delict (tort)
22. Barbados, Belgium, Canada (for the province of

Quebec), Netherlands, Poland, and Sierra Leone noted
that a person in contractual relationship with another
could sue that other in delict (tort) if the facts gave rise
to delictual (tortious) liability, whether or not he could
sue in contract. However, the German Democratic Re
public noted that, in cases falling within its scope of
application, the law on International Economic Con
tracts25 excluded extra-contractual claims.

Question 3: What persons may be liable?
1. All States which replied to this question noted that

every person was liable whose act or omission entailed
liability under an existing basis of liability.26 However,
the potential liability of the following categories of per
sons was specially noted:
Persons in the chain of production or distribution of a
product

(a) All persons in the chain of production or distri-

25 For the scope of application of this law, see 11, A, questions
1 and 2, foot-note 3.

26 For the various bases of liability recognized by States, !lee
11, B, 1, questions 1 and 2, above.
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bution (Belgium, Benin, Burundi, Canada (for provinces
other than Quebec), Senegal, Sweden);

(b) The producer or the assembler of a finished
product (Australia, Barbados, Botswana, Byelorussian
Soviet Socialist Republic, Ireland, Madagascar, Nether
lands, Poland, Sierra Leone, Union of Soviet Socialist
Republics); .

(c) The supplier of component parts (Australia,
Barbados, Byelorussian Soviet Socialist Republic, Mada
gascar, the Union of Soviet Socialist Republics);

(d) The wholesaler and retailer of a product (Aus
tralia, Botswana, Ireland, Madagascar, Netherlands,
Sierra Leone);

Persons not in the chain of production or distribution of
a product

(e) The service contractor (Australia, Byelorussian
Soviet Socialist Republic, Poland, Union of Soviet
Socialist Republics);

(J) Inspectors and certifiers (Canada (for provinces
other than Quebec».

2. The Byelorussian Soviet Socialist Republic and
the Union of Soviet Socialist Republics noted that in
many cases the law excluded any recovery of compen
sation from the retailer.

Vicarious liability
3. Denmark, the Netherlands, Norway, Senegal,

Sweden and Venezuela noted that the general principle
that an employer was vicariously liable for the delict
(tort) of his employee committed in the course of his
duties was applicable to products liability.

4. The Federal Republic of Germany noted that,
even if an injured person proved fault of an employee in
the process of manufacturing or distributing a product,
an employer might exculpate himself by proof that the
employee in question had been properly selected and
directed. It also noted, however, that the impact of this
principle had been mitigated as follows:

(a) An enterprise was under a duty to organize its
business properly. H improper organization could be
proved, the enterprise would be directly liable, irrespec
tive of any fault of its employees.

(b) Where the defect in a product originated from an
area of activity for which the enterprise was responsible,
the burden was placed on the enterprise to disprove
negligence.

Joint wrongful acts
5. Belgium, Madagascar, Nicaragua and Venezuela

noted that, where damage had been caused jointly by
more than one person, each was liable for the full com
pensation payable. Portugal noted that in such a case the
liability was joint, while the Federal Republic of Ger
many noted that each person was jointly and severally
liable.

Question 4: Does liability differ depending on the kind
of products causing the damage?27

1. Most States (Australia, Barbados, Belgium,
Benin, Botswana, Burundi, Byelorussian Soviet Socialist

27 Many States noted that the manufacture and supply of cer
tain products (e.g. food, drugs, explosives) were regulated by
special laws outside the field of delictual (tortious) liability.
These instances are noted in n, B, 2, below.

Republic, Canada, Cyprus, Denmark, Fiji, Germany,
Federal Republic of, Hungary, Ireland, Madagascar,
Mauritius, Netherlands, Norway, Pakistan; Philippines,
Poland, Portugal, Romania, Senegal, Sierra Leone,
Sweden, the Union of Soviet Socialist Republics, United
Kingdom, Venezuela) noted that liability in delict (tort)
did not differ depending on the kind of products causing
the damage. .

2. Some States noted that the standard of care re
quired from a producer or supplier would increase in
proportion to the dangerous c~aracter of the product in
question.28 Cyprus and Pakistan noted that a special duty
of care was imposed in relation to dangerous chattels in
certain circumstances.29

3. The Philippines noted that manufacturers and
processors of food-stuffs, drinks, toilet articles and simi
lar goods were liable for death or injuries caused by
any noxious substances used.

Question 5: What persons may be entitled to com
pensation?

1. All States which replied to this question noted
that every person who had suffered loss or injury through
a delict (tort) was entitled to compensation.30

2. Denmark, the Federal Republic of Germany and
the Netherlands noted that, in cases of physical injury,
only the injured person was entitled to compensation,
and that others who had sustained loss or damage as a
consequence of the injury were not so entitled.

3. Where death had been caused, it was noted that
the following persons were entitled to compensation: 31

Persons suffering loss of support
(a) Close relatives (Burundi), all persons (Federal

Republic of Germany), and a person who was not an
heir of the deceased (philippines) who had been entitled
to receive maintenance from the deceased during the
latter's lifetime;

(b) The widow and dependants of the deceased who
had suffered loss of maintenance as a result of the
death (Botswana);

(c) The spouse, children or parents of the deceased
(Netherlands) and all persons (Denmark) actually main
tained by the deceased during his lifetime and who had
suffered loss of maintenance as a result of the death:

Other cases
(d) An heir, to recover reimbursement for loss of

funeral expenses (Federal Republic of Germany) or to
recover for the loss of the earning capacity of the de
ceased (Philippines);

(e) The estate of the deceased (Australia, United
Kingdom);

(J) Relatives by affinity and the spouse of the de-

28 See 11, B, I, questions I and 2, para. 6, above.
29 Ibid., para. 7.
30 The replies to question 6: ''For what types of loss or dam

age can cO....v.e!1sation be recovered?" indicated that recovery
was not poSSible in some States for certain types of loss or
damage. This general statement made in reply to question 5
stressed the fact that no particular category of persons was ex
cluded from the right to compensation.

81 In relation to question 5 above, the emphasis in the anal
ysis is on the identity of the persons entitled to compensation.
On the related question of the amount recoverable, see n, B,
I, question 6, paras. 6-8 below. .
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ceased, as regards compensation for grief suffered as a
result of the death (Venezuela), and the spouse and
children of the deseased as regards compensation for
non-pecuniary losS (portugal).

Question 6: For what types of loss or damage can
compensation be recovered?

1. The information given in response to this ques
tion is analysed under the following heads:

(a) Extent of liability for different types of loss;
(b) Rules delimiting those consequences of a delict

(tort) for which compensation is recoverable;
(c) Rules for assessing in money terms the compen

sation to be awarded for loss or damage.

(a) Extent of liability for different types of loss

Physical injury to the person: pecuniary loss and non
pecuniary loss

Pecuniary loss
2. Afghanistan, Australia, Barbados, Belgium, Be

nin, Botswana, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Cyprus, Denmark, Fiji, Germany,
Federal Republic of, Hungary, Ireland, Madagascar,
Mauritius, Netherlands, Nicaragua, Norway, Philippines,
Poland, Portugal, Romania, Senegal, Sierra Leone,
Sweden, -the Union of Soviet Socialist Republics, the
United Kingdom, and Venezuela noted that compensa
tion was recoverable for pecuniary loss caused by phys
ical injury to the person.

Non-pecuniary loss
3. Of these States, the replies of Belgium, Benin,

Burundi, Canada (for the province of Quebec), Mada
gascar, Mauritius, Philippines, Poland, Senegal, Sweden
and Venezuela noted that, in addition, compensation was
also recoverable for non-pecuniary loss classed as "dom
mage moraf'. However, the replies of the Byelorussian
Soviet Socialist Republic, Hungary, and the Union of
Soviet Socialist Republics noted that no compensation
was recoverable for "dommage moral".

4. The replies of Afghanistan, Barbados, Denmark,
Fiji, Federal Republic of Germany, Netherlands, Portu
gal, Romania and the United Kingdom noted that
compensation was recoverable for certain forms of non
pecuniary loss. Norway noted that non-pecuniary loss
was only recoverable if:

(a) The person injured had suffered permanent and
significant injury in medical terms, or

(b) The injury had been inflicted wilfully or through
gross negligence.

Death caused by a delict (tort): pecuniary loss and
non-pecuniary loss

5. Afghanistan, Australia, Barbados, Belgium, Be
nin, Botswana, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Denmark, Fiji, Federal Republic of
Germany, Hungary, Madagascar, Mauritius, Nether
lands, Poland, Portugal, Union of Soviet Socialist Re
publics, United Kingdom and Venezuela noted that
compensation was recoverable for loss resulting from
the death of a person.

Pecuniary loss
6. It was noted that compensation was recoverable 

for the following items of pecuniary loss: 32

(a) Loss of the maintenance which would have been
given to the claimant by the deceased if the latter had
lived (Botswana, Burundi, Denmark, Federal Republic
of Germany, Netherlands, Philippines, Portugal). The
Netherlands added that no compensation was payable
for any other item of loss;

(b) Loss of the earning capacity of the deceased
(philippines) ;

(c) Medical expenses incurred in treatment (Burundi,
Portugal);

(d) Funeral expenses (Burundi, Federal Republic of
Germany, Portugal).

7. The United Kingdom noted that pecuniary loss
was recoverable. Barbados noted that no compensation
was recoverable by a husband or master for loss caused
to him by the death of his wife or servant respectively.

Non-pecuniary loss
8. Burundi noted that compensation was payable for

"dommage moral"; Portugal noted that compensation
was payable for non-pecuniary loss; the United King
dom noted that compensation was recoverable for pain
and suffering; and the Philippines and Venezuela noted
that compensation was payable for mental anguish.

Damage to property other than the product itself
9. Afghanistan, Australia, Barbados, Belgium, Be

nin, Botswana, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Cyprus, Denmark, Fiji, Germany,
Federal Republic of, Hungary, Ireland, Madagascar,
Mauritius, Netherlands, Nicaragua, Norway, Philip
pines, Poland, Portugal, Romania, Senegal, Sierra Leone,
Sweden, Union of Soviet Socialist Republics and Vene
zuela noted that compensation was recoverable for dam
age caused to property other than the product itself.

10. Of these States, Burundi, Canada (for provinces
other than Quebec), Fiji, Denmark, Hungary, Nicaragua,
Philippines, Poland, Portugal and the United Kingdom •
noted that compensation was recoverable for loss of
profits resulting from such damage.

Economic loss unconnected with physical injury or
property damage

11. The replies of Afghanistan, Barbados, Belgium,
Benin, Canada (for the province of Quebec), Hungary,
Madagascar, Mauritius, Poland, Portugal, Senegal and
Venezuela indicated that compensation was recoverable
for such loss.

12. Canada (for provinces other than Quebec) noted
that there was no general rule excluding recovery for
economic loss, but that recovery was only granted in
limited circumstances. Cyprus and Ireland noted that the
position as to recovery was uncertain, but Cyprus also
noted that recovery might be possible in certain cir
cumstances.

13. Denmark, Fiji, Sweden and the United Kingdom
noted that usually no recovery was possible for such loss.

82 The categories of persons entitled to claim for loss of sup
port are noted in n, B, I, question S, para. 3, above.
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Australia noted that compensation for the decreased
value of the product itself was not recoverable.

Infringement of non-pecuniary interest,' "dommage
moral"33

14. Afghanistan,Barbados, Belgium, Benin, Bu
rundi, Canada (for the province of Quebec), Madagascar,
Mauritius, Philippines, Senegal and Venezuela noted
that recovery of compensation could be obtained for in
fringement of a non-pecuniary interest. Of these States,
Belgium, Benin, Burundi, Canada (for the province of
Quebec), Madagascar, Mauritius, Philippines, Senegal
and Venezuela described the possible loss resulting from
infringement of a non-pecuniary interest as "dommage
moral".

15. The Byelorussian Soviet Socialist Republic,
Hungary, and the Union of Soviet Socialist Republics
noted that no compensation was recoverable for "dom
mage morar'. Botswana noted that no compensation was
recoverable if the loss was not a "patrimonialloss".

(b) Rules delimiting those consequences of a delict
(tort) for which compensation is recoverable

Criterion of foreseeability
16. Canada (for the province of Quebec) and the

Philippines noted that compensation was recoverable for
consequences which were not foreseeable. It was, how
ever, necessary that the consequences should be:

(i) Direct and immediate consequences of the delict
(tort) (Canada (for the province of Quebec»;

(ii) The natural or probable consequences of the act
or omission in question (Philippines).

17. Australia, Barbados and Sweden noted that
compensation was limited to consequences which were
reasonably foreseeable.

Causation
18. Benin, Burundi, Madagascar, Netherlands and

Portugal noted that an adequate causal connexion must
be proved between the consequences for which compen
sation was claimed and the delict (tort).

Remoteness
19. Botswana and the United Kingdom noted that

the damages must not be t{)O remote.

(c) Rules for assessing in money terms the compensa
tion to be awarded for loss or damage

20. Poland, Portugal, Romania and. Sierra Leone
noted that the object of an award of compensation was
to restore the injured party to the position he would have
occupied if the delict (tort) had not been committed.

21. The Netherlands, Poland and Portugal noted
that a Court had the power to mitigate the amount
awarded as compensation by taking into account:

(a) The financial situation of the parties (Nether
lands); .

(b) The degree of culpability of the defendant, his
financial situation, and the other circumstances of the
case (poland, Portugal).

aa States where compensation is recoverable for "dommage
moral" resulting from physical injury have been noted in paras.
2-4 above.

Question 7: What defences are available, and what is
their eDect?34

The following defences were noted:
(a) Absence of conditions necessary for liability

1. Many States noted that it was a defence to show
the absence of conditions necessary for liability to arise.
The following examples were given of circumstances
under which liability did not arise:

(i) Absence of a duty of care owed by the defendant
to the plaintiff in the circumstances (Australia);

(ii) Absence of defendant's negligence (Canada (for
provinces other than Quebec), Ireland, Mauri
tius, Sierra Leone) or fault (Hungary);

(ill) Absence of causal connexion between the fault
and the damage (Canada, Mauritius, Portugal);

(iv) Absence of defect in the product (Norway).

(b) Fault of the injured party and contributory (com
parative) fault

2. Afghanistan, Australia, Barbados, Belgium, Be
nin, Botswana, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Denmark, Fiji, Germany, Federal Re
public of, Hungary, Ireland, Madagascar, Mauritius,
Netherlands, Norway, Pakistan, Poland, Portugal, Ro
mania, Senegal, Sweden, Union of Soviet Socialist Re
publics, and the United Kingdom noted that fault of the
injured party was a defence.

3. It was noted that the defendant was exculpated by
proof that the extent of the plantiff's fault was such that
the main responsibility for the loss lay with the plaintiff
(Australia, Belgium, Burundi, Byelorussian Soviet So
cialist Republic, Canada, Germany, Federal Republic of,
Hungary, Madagascar, Netherlands, Poland, Romania,
Union of Soviet Socialist Republics, United Kingdom).

4. It was also noted that where the fault of both
parties contributed to cause the damage, the amount of
compensation awarded to the plaintiff was decreased
commensurately to the extent that his fault had caused
the damage (Australia, Barbados, Belgium, Botswana,
Byelorussian Soviet Socialist Republic, Canada (for
provinces other than Quebec), Denmark, Germany, Fed
eral Republic of, Hungary, Ireland, Netherlands, Portu
gal, Sweden, Union of Soviet Socialist Republics, United
Kingdom).
(c) Assumption ·of risk

5. Afghanistan, Australia, Barbados, Botswana,
Canada (for provinces other than Quebec), Denmark,
Hungary, Madagascar, Netherlands, Norway, Romania,
Sierra Leone and the United Kingdom noted that as
sumption of risk was a defence. Hungary noted that the
defence was available only where the injury did not
threaten or violate any social interest, and Romania
noted that the assumption of risk must be contained in a
valid contractual clause.
(d) Force majeure, cas fortuit, act of God, inevitable

accident
6. Afghanistan, Belgium, Benin, Botswana, Burundi,

Byelorussian Soviet Socialist Republic, Canada (for the
province of Quebec), Hungary, Madagascar, Mauritius,
Netherlands, Norway,. Philippines, Poland, Romania,
Senegal and the Union of Soviet Socialist Republics

•• The defences to certain cases of strict liability have been
noted in 11, B, I, questions 1 and 2, paras. 17 and 19, above.
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noted that it was a defence to prove that the damage
resulted from force majeure.all

7. Canada (for the province of Quebec) and Senegal
noted that it was a defence to prove that tbe damage re
sulted from cas fortuit.

8. Barbados noted that it was a defence .to prove
that the damage resulted from an act of God.

9. Barbados and Sierra Leone noted that it was a
defence to prove that the damage resulted from inevitable
accident. Barbados noted that this defence was available
''where the party charged with the offence could not pos
sibly prevent it by the exercise of ordinary care, caution
and skill".
(e) Intervening act of a third party

10. Afghanistan, Australia, Benin, Botswana, Can
ada, Denmark, Madagascar, Mauritius, Norway, Ro
mania and Senegal noted that it was a defence to prove
that an intervening act of a third party caused the loss.
Afghanistan, Madagascar, and Romania noted that the
act had to be equivalent to force majeure.
(f) Exemption clauses

11. Belgium, Canada (for the province of Quebec)
and Sweden noted that, where an action was brought on
the basis of negligence between parties in contractual
relationship, the defendant could rely on a clause in the
contract exempting him from liability. However, Canada
(for the province of Quebec) also noted that such an
exemption clause was invalid:

(i) When the clause was against public order and
morality;

(ii) When the delict (tort) complained of involved
jciute lourde or gross negligence;

(ill) When one party had induced the other to accept
the e~emption clause by false representations.

12. Burundi, Madagascar and Mauritius noted that
a contractual clause exempting a defendant from liability
for fault was invalid. Canada (for the province of
Quebec) noted that a clause exempting a defendant from
liability for intentional wrongdoing was invalid.

Question 8: Are there fixed limits to liability?
(a) Maximum amounts per product, injury or year6

1. Most States (Australia, Barbados, Belgium, Be
nin, Botswana, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Cyprus, Denmark, Fiji, Germany,
Federal Republic of, Hungary, Madagascar, Nether
lands, Norway, Pakistan, Philippines, Poland, Portugal,
Romania, Senegal, Sierra Leone, Sweden, the Union of
Soviet Socialist Republics, United Kingdom, Venezuela)
indicated that there were no such maximum limits fixed
by law. .

2. Denmark noted, however, that in practice ceilings
had been established for recovery of compensation for
disability, and for loss of support resulting from the loss

811 For definitions of force majeure given by Buruudi, Botswana
and Romania, see 11, A, question 7, para. 2, above.

88 Even where no maxlDlUm limits per r.roduct, injury or year
are fixed by law the general rules delinllting the consequences
of a delict (tort) for which compensation is recoverable, and
the rules for assessing in money terms the compensation recover
able, will specify limits beyond which no compensation is re
coverable. The available information as to these limits is
contained in 11, B, I, question 6, paras. 16·19, above.

of a breadwinner. Compensation for pain and suffering
was also awarded on the basis of fixed rates.

3. The Philippines noted that where death was
caused by fault or negligence, a minimum sum payable
as compensation was fixed by law.

4. Botswana and Canada (for the province of
Quebec) noted that limits were fixed by law regarding
compensation payable under the Workmen's Compen
sation Acts.

5. Afghanistan noted that the amounts payable
might be fixed by agreement.
(b) Periods of prescription or limitation

(a) One- or two-year period
6. Canada (for the province of Quebec) noted that

a 1 year period applied:
(i) To actions for the recovery of compensation for

personal injuries;
(ii) To actions brought by relatives of a deceased to

recover compensation for loss caused by his
death, the period commencing to run from the
date of death. In all other cases a two-year
period applied.

7. Canada also noted that in the Yukon, the North
west Territories, Alberta, Saskatchewan, Manitoba and
Prince Edward Island, a two-year period applied to ac
tions for the. recovery of compensation for personal
injuries.

(b) Three- or four-year period
8. Botswana, Byelorussian Soviet Socialist Republic,

Germany, Federal Republic of, Poland, Portugal, Ro
mania, the United Kingdom and the Union of Soviet
Socialist Republics note& the applicability of a three
year period subject to the following qualifications:

(i) The Federal Republic of Germany and Poland
noted that the three-year period commenced to
run from the time that the plaintiff obtained
knowledge of the damage suffered, and of the
person responsible therefor. Irrespective of this
rule however, the action was barred after the
lapse of 30 years (Federal Republic of Ger
many) 10 years (poland) after the act causing
the damage was committed;

(ii) Portugal noted that the three-year period com
menced when the injured party obtained know
ledge of his right, even though he did not know
the person responsible or the extent of his loss.
Irrespective of this rule, however, the action
was barred by the lapse of the ordinary period
of prescription after the act causing the damage;

(iii) Romania noted that the period of three years
was reduced to 18 months when the action was
between Socialist organizations;

(iv) The United Kingdom noted that, in case of per
sonal injuries and death the action to recover
compensation must be brought within three
years of the date of injury or death as the case
may be, or within three years of the plaintiff be
coming aware of all the material facts which
would enable him to bring an action, whichever
was the longer period.

9. The Philippines noted that a four-year period ap
plied to an action for compensation for damage resulting
from fault or negligence.
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(c) Five- or six-year periods
10. Denmark noted that a period of five years ap

plied to an action for compensation for damage caused
• by a product. The period commenced to run from !he

time the damage occurred, unless the person suffenng
damage was excusably ignorant of his claim or the
whereabouts of the person responsible. Irrespective of

~ this rule, however, an action was barred by the lapse of
20 years from the time the damage occurred.

11. Australia, Barbados, Canada (for the province
of Ontario) and Sierra Leone noted that a period of six
years applied, subject to the following qualifications:

(i) Australia noted that if compensation was sought
for personal injuries, the period was reduced in
some States of the Federation as follows:
Queensland, South Australia and Victoria, to
three years, and Tasmania, to two years six
months;

(ii) Barbados noted that in the case of actions
against public authorities the action must be
commenced before the expiration of one year
from the date the cause of action arose.

(d) Ten-year period
12. Venezuela noted that the general limitation

period was 10 years for personal civil actions.
(e) Twenty-year period
13. Mauritius noted that a period of 20 years ap

plied to all delictual (tortious) actions.
(f) Thirty-year period
14. Belgium, Benin, Burundi, Madagascar and the

Netherlands noted that a period of 30 years was ap
plicable to actions to recover compensation for damage
caused by products.

Question 9: In respect of what matters does the plain
tiff have the burden of proof, and in re
spect of what matters does it rest on the
defendant?

General principle
1. Many States noted that, in principle, the plaintiff

(Le. the person claiming compensation) was required to
prove the elements necessary to establish liability under
the basis of liability on which he relied (Afghanistan;
Australia, Barbados, Belgium, Benin, Burundi, Canada,
Fiji, Germany, Federal Republic of, Hungary, Ireland,
Madagascar, Mauritius, Netherlands, Norway, Pakistan,
Philippines, Poland, Portugal, Romania, Senegal, Sierra
Leone, Sweden, United Kingdom, Venezuela). The de
fendant (i.e. the person from whom compensation was
claimed) was required to prove the elements of· any de
fence exculpating him from liability (Australia, Barbados,
Belgium, Benin, Burundi, Byelorussian Soviet Socialist
Republic, Canada, Fiji, Germany, Federal Republic of,
Hungary, Madagascar, Mauritius, Philippines, Poland,
Portugal, Romania, Senegal, Sierra Leone, Union of
Soviet Socialist RepUblics, United Kingdom, Venezuela).

Fault liability
2. In relation to fault liability, the following ex

amples were given of the principle noted in paragraph
.~ 1 above:

To be proved by the plaintiff
(a) A duty of care owed by the defendant to the

plaintiff (Australia, Canada (for provinces other than
Quebec), Ireland, Netherlands, Pakistan);

(b) Fault or negligence81 (Australia, Barbados, Bel
gium, Canada, Cyprus, Germany, Federal Republic of,
Ireland, Mauritius, Nicaragua, Pakistan, Philippines,
Senegal, Venezuela);

(c) Loss or damage (Australia, Belgium, Byelorus
sian Soviet Socialist Republic, Denmark, Hungary, Ire
land, Mauritius, Nicaragua, Norway, Pakistan, Senegal,
Union of Soviet Socialist Republics);

(d) Causal connexion between the fault and the
damage (Australia, Belgium, Byelorussian Soviet Social
ist Republic, Canada, Denmark, Germany, Federal Re
public of, Hungary, Ireland, Pakistan, Senegal; Union of
Soviet Socialist Republics, Venezuela);

To be proved by the defendant
Force majeure (Belgium, Philippines) cas fortuit (phil

ippines) and contributory negligence of the plaintiff
(Barbados).

Strict liability
3. In relation to the strict liability of a person having

the care of a thing,8S the following examples were given
of the principle noted in paragraph 1 above:

To be proved by the plaintiff
(a) That the defendant had the care of the thing

(Mauritius, Senegal);
(b) That the thing was defective (Belgium);
(c) Loss or damage (Belgium, Burundi, Romania,

Senegal);
(d) Causal connexion between the action of the

thing and the loss or damage (Belgium, Burundi, Mauri
tius, Romania, Senegal).

To be proved by the defendant
(a) Force majeure (Belgium and Burundi);
(b) That the damage was caused by the exclusive

fault of the plaintiff (Burundi);
(c) Inability to prevent the act which caused the

damage (Canada (for the province of Quebec) ).

Degree of proof
4. Australia, Barbados, Canada (for provinces other

than Quebec), Mauritius and the United Kingdom noted
that, where the burden of proof lay on a party, the degree
of proof required was proof on a balance of probabilities.
Portugal noted that in case of doubt the facts must be
considered to constitute the right in question. Norway
noted that the degree of proof required would vary with
the circumstances of each case.

2. OTHER FORMS OF EXTRA-CONTRACTUAL LIABILITY

1. In addition to the delictual (tortious) liability
noted in section (i) above, many States noted the exis
tence of other forms of extra-contractual liability. The
description given of the latter forms of liability was gen
erally brief, and therefore no detailed analysis is possible.

81 The exceptional situations where negligence is presumed
and the defendant bears the burden of disproving negligence are
noted in 11, B, 1, questions 1 and 2, paras. 8.10, above.

8S For a description of this basis of liability, see n, B, 1, ques·
tions 1 and 2, paras. 1S·18, above.
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The replies disclosed two broad approaches to the im
position of liability. Under the first approach, the law
singles out for special regula,tion the manufacture and
supply of certain products which involved a high risk of
physical injury. The products frequently noted in this
group were food products, drugs and explosives. Under
the second approach, consumer protection is the main ob
jective. The law singles out products which might harm
consumers, and consumer contracts, and subjects them
to special regulation.

Regulation of food products, drugs and explosives

(a) Food products
2. Madagascar, the Netherlands, Nicaragua, the

Philippines and Venezuela noted that the manufacture,
or sale, of food products was governed by special regula
tions, a breach of which entailed criminal liability. The
Netherlands also noted that breach of the regulations
might be relevant in determining whether there had been
a breach of duty in the law of delict (tort).

3. Belgium, Benin, Burundi, Fiji and the Federal
Republic of Germany noted that regulations governed
the manufacture of food products, and Belgium and the
Federal Republic of Germany noted that breach of such
regulations may be relevant in determining the existence
of delictual (tortious) liability. Burundi noted that breach
of the regulations entailed strict civil liability to any
person injured as a result of such breach.
(b) Drugs

4. Chile, Madagascar, the Netherlands, Nicaragua,
the Philippines, Romania and Venezuela noted that the
manufacture, or sale, of drugs was governed by special
regulations, a breach of which entailed criminal liability.
The Netherlands also noted that breach of the regula
tions might be relevant in determining whether there had
been a breach of duty in the law of delict (tort).

5. Belgium, Botswana, Burundi and Fiji noted the
existence of regulations governing the manufacture and
distribution of drugs, and noted that the following con
sequences resulted from a breach of such regulations:

(i) Belgium and Botswana noted that such a breach
might be relevant to determining delictual (tor
tious) liability to the person injured;

(ii) Burundi noted that the manufacturer or seller
might be subject to strict civil liability to the per
son injured.

6. The Federal Republic of Germany noted the ex
istence of a special law under which a pharmaceutical
company placing a drug on the market was liable irre
spective of fault or negligence to pay compensation for
physical injury or death caused by the use of the drug.
Such liability was, however, limited to a specified maxi
mum amount per claimant, with an over-all maximum
amount applying to all damage caused by identical prod
ucts having the same defect. Norway noted that a person
injured by using an improperly manufactured drug could
under a special law recover compensation from the seller
or manufacturer without proving fault or negligence.

7. Hungary noted that, under a special law, where
death or bodily injury resulted from the use of a drug,
compensation was paid by the State to the person injured
or hiS dependants.

(c) Explosives
8. Burundi, Madagascar and Romania noted that

special regulations applied to the manufacture and dis
tribution of explosives. Madagascar and Romania noted
that breach of the regulations entailed criminal liability,
while Burundi noted that the manufacturer or seller was
strictly liable to any person injured as a result of such
breach. .

Regulation of products, and consumer contracts, in the
interests of consumer protection

(a) Specification of standards
9. Australia (with reference to the Trade Practices

Act 1974, and the Consumer Affairs Act 1972 of Vic
toria) noted the existence of laws enabling an executive
authority to specify standards as to the composition of
products, or to require the supply to consumers of in
formation about products. Any person suffering loss as a
result of a failure to comply with such standards or re
quirements was entitled to recover compensation from
the person in default.
(b) Prohibitions on supply

10. Australia (with reference to the New South
Wales Consumer Protection Act 1969) also noted that
orders may be made prohibiting the supply of specified
goods, and that anyone supplying prohibited goods was
strictly liable to a person injured as a result of such
supply.
(c) Implied obligations

11. Australia (with reference to the Manufacturers
Warranties Act 1974 of South Australia) and Canada
(with reference to the Consumer Protection Act 1970 of
Manitoba) noted that in a retail sale, obligations to sup
ply goods of merchantable quality were implied which
could not be excluded. Canada (with reference to the
Consumer Protection Act 1971 of Quebec) noted that
an obligation was implied in consumer contracts to dis
close relevant information, and that other obligations
were implied affecting the legal position of the parties.

C. PROPOSALS FOR LAW REFORM

(a) Proposals involving contractual liability
1. Australia noted that the New South Wales Law

Reform Commission had issued a detailed working paper
on the sale of goods. Canada (for the province of
Ontario) noted that legislation was proposed to reform
the law as follows:

(1) Certain warranties which could not be excluded
would be implied in every consumer sale for a considera
tion exceeding a specified sum.

(2) Liability for breach of warranty would extend to
the manufacturer notwithstanding the absence of privity
of contract.

(3) Certain warranties would accompany the goods
regardless of resale.
(b) Proposals involving delictual (tortious) liability

2. Hungary noted that there was a consensus on the
need to regulate products liability, and that a propdsal
had been made as to how the law might be regulated in
the course of the forthcoming revision of the Code of
Civil Procedure, but that the intention of the legislature
was yet unknown.
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3. The Netherlands noted that a proposal had been
made to include in the section on obligations of the Civil
Code the following provision: .

"A person who manufactures and puts or causes to
be put into circulation a product which by reason of a
defect unknown to him constitutes a danger to persons
or things, is liable, if that danger materializes, as if the
defect were known to him, unless he proves that it
was due neither to his own fault or that of another
who at his orders was engaged on the product, nor to
the failure of the appliances used by him."

It was noted that this article had not been included in the
Civil Code because of possible action in connexion with
the European Convention on Products Liability in re
gard to Personal Injury and Death, and the proposed
directive of the European Economic Community con
cerning the approximation of the .aws of Member States
relative to product liability.

4. Portugal noted that a provision in its Civil Code
imposed liability on whoever caused loss to others in the
exercise of an activity dangerous in its very nature, ex
cept where he showed that he had employed all the pre
cautions required in the circumstances. However, in
relation to products liability, this provision was currently
construed only as imposing liability for losses caused by
the activity of manufacturing, and not for losses caused
by products after manufacture. A proposal had been
made that the provision should be extended to cover
losses caused by defective products after their manufac
ture and sale.
(c) Proposals which may involve either or both con

tractual and delictual (tortious) liability
5. The United Kingdom noted that certain govern

mental institutions dealing with law reform (the Law
Commission and the Scottish Law Commission) had
'been requested by the Government to consider whether
the existing law governing compensation for personal

injury, damage to property or any other loss caused by
defective products was adequate, and to recommend
what improvements, if any, were needed in the law.

(d) Proposals not involving either contractual or de
lictual (tortious) liability

6. Mauritius noted that judicial opinion had sug
gested the creation of a national fund to compensate
victims of accidents who could not recover compensa
tion under the law of civil liability.

7. Sweden noted that legislation was being consid
ered to provide compensation for personal injury caused
by drugs. It was intended that the compensation would
be paid under a scheme of collective insurance.

8. The United Kingdom noted that an inquiry was
being conducted by a special Commission into, inter alia,
the whole basis on which personal injury should be com
pensated. The Commission had been requested to con
sider to what extent, in what circumstances and by what
means compensation should be payable in respect of
death or personal injury suffered by any person through
the manufacture, supply or use of goods or services.

9. Denmark noted that the national goal on a long
term basis was that all victims of accidents should be
compensated at a reasonable level by the social security
system. More immediate proposals involving the rela
tionship between the social security system and claims
under civil law were that:

(a) Payments made under the social security system
should reduce the amounts which could be claimed in
delict (tort);

(b) The social security system should not be in
volved in claims against the wrongdoer; and

(c) Any compensation paid by private sources
should not result in a reduction of social security
payments.
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I. SYMPOSIUM ON INTERNATIONAL TRADE LAW

1. The Commission, at its eighth session, requested
the Secretary-General to "organize, in connexion with
its tenth session, an international symposium on inter
national trade law, and to seek voluntary contributions
from Governments, international organizations, founda
tions and private sources to cover the cost of travel and
subsistence of participants from developing countries".1

2. The Commission, at its ninth session, decided that
the symposium should have as its principal theme,
"Transport and financing documents used in interna
tional trade", although some time was also to be devoted
to a discussion of the "UNCITRAL Arbitration Rules".2

3. The Sixth Committee, after considering the re
port of the Commission on the work of its ninth session,
reported, in relevant part, to the General Assembly as
follows:

"36. The Committee was unanimous in stressing
the great importance of this aspect of the Commis
sion's work. It was observed that the Commission's
training and assistance programme was not only a
good way of publicizing its work and generating
world-wide interest in the field of international trade
law, but had also the important objective of helping to
create expertise in the field globally. For this reason, it
was further observed, the Commission's training and
assistance activities were an essential complement to
its work of elaborating uniform rules inasmuch as
such rules could only be effectively implemented
world-wide if there were available in each State per
sons who were familiar with the rules.

"37. Many representatives commented favour
ably on specific aspects of the Commission's training
and assistance programme during the past year. Ap
preciation was expressed, especially by representatives

'" 25 April 1977.
1 A/l00017, para. 113 (Yearbook ... , 1975, part one, 11, A).
1I A/31/17, paras. 62·63 (Yearbook ••. , 1976, part one, 11,

A).

of developing countries, to Governments which had
contributed materially towards that programme.

"
"39. Unanimous support was expressed for the

projected second UNCITRAL Symposium on Inter
national Trade Law scheduled to take place in 1977 in
connexion with the Commission's tenth session. Not
ing that lack of sufficient funds was threatening can
cellation of the symposium, many representatives
thanked those Governments which had already made
or pledged voluntary contributions towards sponsor
ing candidates from developing countries and urged
other Governments in a position to do so to give
financial support to this cause.

"40. The suggestion was made that consideration
should be given to financing the Commission's train
ing and assistance programme, of such importance to
developing countries, out of the regular budget of the
United Nations rather than to continue relying on
voluntary contributions whose availability could not
be assured."3
4. On the recommendation of the Sixth Committee,

the General Assembly, on 15 December 1976, adopted
by consensus resolution 31/99, which states that:

"The General Assembly,
"
"6. Recommends that the United Nations Com

mission on International Trade Law should:

"
"(b) Continue its work on training and assistance

in the field of international trade law, taking into ac
count the special interests of the developing countries".
5. As had been requested by the Commission, the

Secretary-General, by a note verbale in which he recalled
the value and importance attached by the Commission to
its training and assistance programme, solicited volun-

3 Official Records of the General Assemb'ly, Thirty-first Ses
sion, Annexes, agenda item 108, document A/311390, paras.
36·40.
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B. INTERNSHIP AT THE HAGUE

ANNEX

C. INTERNSHIP AT THE INTERNATIONAL
TRADE LAW BRANCH

11. During the past year, two interns received train
ing at the International Trade Law Branch of the Office
of Legal Affairs of the United Nations in New York, one
under the United Nations/UNITAR programme in
international law, and the other under the United Na
tions Office of Public Information intern programme.

A.mount

$US 300
$US 1,140 (5,000

Swedish kroner)

up to $US 8,000

approx. $US 1,377 (25,000
Austrian schillings)

$US 1,000Finland
3. Conditional pledgeS"

The Federal Republic
of Germany

2. Firm pledges
Austria

Donor
1. Contributions received

Greece
Sweden

of Belgium in each of the years 1974 and 1975 awarded
two fellowships to candidates from developing countries
for academic and practical training of six months' dura
tion at a university In that country. Although the Gov
ernment of Belgium was unable for administrative
reasons to offer these fellowships in 1976, the Secretary
General has recently received a note verbale informing
him of that Government's intention to reinstate the two
fellowships for 1977. The Secretariat expects, as in the
past, to assist the Government of Belgium in the selection
of suitable recipients of the awards for 1977.

10. The Secretariat has recently been informed by
The Hague Conference on Private International Law
that the Conference is prepared to offer a fellowship to
enable a candidate from a developing country to under
take an internship of up to one year's duration at the
Permanent Bureau of the Conference at The Hague.
The Secretariat, in co-operation with UNITAR, is now
engaged in the process of selecting a suitable candidate
for Such internship from among the many higWy qualified
candidates who had sought to participate in the second
UNCITRAL symposium.

Breakdown of voluntary contributions to second
UNCITRAL symposium

As of 1 March 1977, the date of the note verbale of the
Secretary-General announcing the cancellation of the symposium
(see para. 6, above), the following contributions had been made
or pledged:

8. Following a suggestion made at the fifth session
of the Commission, the Secretary-General, by note
verbale, urged Governments of developed countries to
ascertain whether commercial and financial institutions
within their respective countries would be willing to re
ceive interns from developing countries.6

9. One direct result of this was that the Government

A. FELLowsmps FOR LAWYERS AND GOVERNMENT
OFFICIALS FROM DEVELOPING COUNTRIES AT COM
MERCIAL AND FINANCIAL INSTITUTIONS IN DEVEL
OPED COUNTRIES

tary contributions from Governments towards the sym
posium fund. At the same time, the Secretariat carried
out a sustained drive, lasting fbr a period ,of a year
and-a-half, to raise funds from the other sources recom
mended in the Commission's decision. The difficulties
being then encountered by the Secretariat in this regard
were noted by the Secretary of the Commission in a letter
to individual representatives on the Commission wherein
he also expressed his concern that the meagemess of
funds thus far contributed might make it· impossible to
organize a symposium of the ·character.coJ.ltemplated by,
the Commission. . .,

6. Unfortunately, all of these efforts failed to yield
the hoped-for results, and in the end, in spite of the gen
erosity of certain Governments which made or pledged
contributions, the total amount of such contributions ac
tually received ($US1,440), firmly pledged ($US2,377),
or conditionally pledged (up to $US8,OOO) still fell
greatly short of the minimum ($US25,OOO) which it had
been estimated would be required to organize a sym
posium of the composition desired by the Commission.4

Consequently, the Secretary-General was obliged, by
note verbale, regretfully to inform Governments that he
would be unable; owing to the insufficiency of funds con
tributed for the purpose, to organize the second UN
CITRAL symposium on international trl\de law in
connexion with the Commission's tenth session as
planned.

7. The Commission may wish, in light of the fore
going, to consider whether it should plan on holding
future symposia and, if so, whether it would not be de
sirable to devise a different, and more reliable, method
of financing this activity. Attention may be drawn in this
connexion to the suggestion made during the Sixth Com
mittee's consideration of the report on the work of the
Commission's ninth session that consideration be given
to financing the Commission's training and assistance
programme ou~ of the regular budget of the United Na
tions.5 The Commission may wish to consider the de
sirability and feasibility of such an arrangement.

n. FELLo\VsmPS AND INTERNSIDP ARRANGEMENTS

'A detailed breakdown of voluntary contributions is annexed
to this report.

5 See para. 40 of the report of the Sixth Committee, as set out
in para. 3, above.

6 The initial responses of Govemments of developed countries
to this appeal are described in A/CN.9/92, paras. 4-8.

a The pledge of the Federal Republic of Germany was con·
ditional u\'On the making of similar contributions by other
"western mdustrialized countries" which did not, however,
materialize.

•
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INTRODUCTION

1. The United Nations Commission on International
Trade Law, at its third session, requested the Secretary
General "to submit reports to the annual sessions of the
Commission on the current work of international or
ganizations in matters included in the programme of
work of the Commission".1

2. In accordance with the above decision reports
were submitted to the Commission at the fourth session

• 3 May 1977.
1 Report of the Commission on its third session (A/8017),

para. 172; Yearbook ... , 1968-1970, part Ill, A.

in 1971 (A/CN.9/59), at the fifth session in 1972
(A/CN.9/7l), at the sixth session in 1973 (A/CN.9/
82),** at the seventh session in 1974 (A/CN.9/94
and Add.l and Add.2),t at the eighth session in 1975
(A/CN.9/106)~ and at the ninth session in 1976
(A/CN.9/119).§

3. The present report, prepared for the tenth ses
sion (1977), is based on information submitted by inter-

.. yearbook ..• , 1973, part two, V.
t Yearbook •..• 1974, part two, V.*Yearbook ...• 1975, part two, v.
§ Yearbook ... , 1976, part two, VI.
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national organizations concerning their current work.2

In many cases, this report includes information on pro
gress with respect to projects 'for which background
material is included in earlier reports.s Some of the in
ternational organizations, whose activities were described
in the earlier reports to the Commission, either did not
submit statements as to their current activities or re
ported that they were not currently engaged in work
related to international trade law.

4. This report is arranged according to major sub
jects in international trade. Under each subject the
relevant activities of all responding international organi
zations are discussed in turn. An index is set out at the
end of this report which lists the names of the responding
organizations and indicates the subjects under which the
activities of any such organization are discussed in the
body of the report.

I. INTERNATIONAL SALE OF GOODS

5. The draft agenda for the Second Inter-American
Conference on Private International Law, to be con
vened in Uruguay by the Organization of American
States (OAS), includes as one of the topics to be dis
cussed "the international sale of goods".

6. The Hague Conference on Private International
Law (the Hague Conference) has on its agenda the re
consideration of the 1955 Convention on the Law Ap
plicable to International Sales of Goods. At its thirteenth
session the Hague Conference had before it Preliminary
Document J of September 1976, entitled "Note on the
possible revision of the Convention of June 15, 1955, on
the Law Applicable to International Sales of Goods".
No final decision has yet been taken on the desirability
of undertaking work in this area. However, the thirteenth
session of the Hague Conference requested the Nether
lands Standing Government Committee on Private In
ternational Law to study, inter alia, the desirability of:

(i) Including in the agenda of the fourteenth session
(1980) the preparation of a protocol to the Con
vention of 15 June 1955 on the Law Applicable
to International Sales of Goods

Permitting States Parties to that Convention not to
apply it to consumer sales, or

Excluding such sales from the scope of the Con
vention;

2 Some information received has not been included because
that information concerned activities unrelated to the law of
international trade.

S Background material may be found in the reports presented
to the fourth session (A/CN.9/59), the fifth session (A/CN.9171),
the sixth session (A/CN.9/82), the seventh session (A/CN.9/94
and Add.l and Add.2), the eighth session (A/CN.9/106) and
the ninth session (A/CN.9/119) and in the following: Digest of
legal activities of international organizations and other inter
national institutions, published by the International Institute for
the Unification of Private Law (UNIDROIT); Progressive de
velopment of the law of international trade, report of the
Secretary-General (1966), Official Records of the General As
sembly, Twenty-first Session, Annexes, agenda item 88, docu
ment A/6396, paras. 26-189/ (Yearbook •.• , 1968-1970, part
one, II, B); survey of the actIvities of organizations concerned
with harmonization and unification of the law of international
trade, note by the Secretary-General, 19 January 1968 (A/CN.9/
5); and replies from organizations regarding their current activi
ties in the subjects of international trade within the Commis
sion's work programme, note by the Secretariat, 1 April 1970
(UNCITRAL/1lI/CRP.2).

(H) Charging the upcoming fourteenth session with
the question of the possible revision of this Con
vention, without however submitting to the four
teenth session a draft amendment.

11. INTERNATIONAL CONTRACTS

A. FORMATION OF INTERNATIONAL CONTRACTS

7. In September 1976 the Steering Committee of
the International Institute for the Unification of Private
Law (UNIDROIl) re-examined a draft uniform law on
the formation of international contracts in the light of an
analysis prepared by the secretariat of UNIDROIT of
replies to a questionnaire on the draft uniform law. This
questionnaire had been sent to a large number of in
dividuals and institutes engaged in the study of interna
tional trade law. A revised version of the draft uniform
law, together with a commentary, was brought to the
attention of the UNCITRAL Working Group on the
International Sale of Goods in January 1977.

B. GENERAL CONDITIONS AND PRINCIPLES FOR
INTERNATIONAL CONTRACTS

(a) Drafted by ECE bodies
8. At its meeting in November 1976 the ECE Group

of Experts on International Contract Practices in In
dustry considered two standard contracts drafted by the
Asian-African Legal Consultative Committee. The ECE
Group of Experts decided to examine these two standard
contracts and, if that examination pointed to the desir
ability of harmonizing those standard contracts. and the
ECE General Conditions of Sale, to establish a proce
dure for such harmonization which would take account
of the interests of all the countries concerned. It was
noted that such a procedure should also take account of
UNCITRAL's work on general conditions of sale and
of the general conditions prepared by the other regional
economic commissions of the United Nations. Any
agreement by the ECE Group of Experts at its upcoming
twelfth session (9-13 May 1977) on future international
co-operation for the development of widely recognized
general conditions of sale will be· transmitted to
UNCITRAL.

9. Based on the work of the ECE Group of Experts
on International Trade Practices relating to Agricultural
Products the following General Conditions of Sale were
adopted recently: General Conditions of Sale and Rules
of Survey (Valuation) for Fresh Fruit and Vegetables,
including Citrus Fruit; and General Conditions of Sale
and Rules of Valuation for Potatoes.
(b) Drafted by CMEA bodies

10. General conditions of delivery: the General
Conditions of Delivery for Goods, currently in force for
trade among countries members of the Council for
Mutual Economic Assistance (CMEA), were approved
in 1968 and modified in 1975. The modifications in
1975 concerned Cuba's accession to the General Con
ditions and with the responsibility of economic organi
zations for the non-performance or the unsatisfactory
performance of their obligations. The Legal Confc:rence
of representatives of CMEA countries is keeping under
review the provisions of the General Conditions of De
livery with a view to their further improvement.

,

,-



Part Two. Activities of other organizations 293

11. General conditions of assembly: in 1973 the
Executive Committee of CMEA approved its General
Conditions of Assembly and the Provision of Other
Technical Services connected with the Delivery of
Machines and Equipment among Organizations of the
Countries members of CMEA. They apply to all con
tracts for assembly work concluded on or after 1
January 1974.

12. General conditions of technical servicing: in
1973 the Executive Committee of CMEA also approved
the General Conditions for the Technical Servicing of
Machines, Equipment and Other Industrial Products
Delivered among Organizations of the Countries mem
bers of CMEA. They apply to all contracts concluded on
or after 1 January 1974.

13. General principles for the provision of spare
parts: the Executive Committee of CMEA also approved
in 1973 the General Principles for the Provision of
Spare Parts for Machines and Equipment Delivered in
Trade among Countries Members of CMEA and with
Yugoslavia. A set of Supplementary Conditions for the
Provision of Spare Parts for Means of Transport and
Equipment, approved in 1967, is annexed to those Gen
eral Principles.

C. INTERNATIONAL TRADE TERMS AND STANDARDS

14. The International Chamber of Commerce (ICC)
is continuing its work aimed at revising its InCOTERMS
1953 and completing them by trade terms to be applied
to sales involving air, containerized and combined trans
port. It may be noted that a trade term called "FOB
AIRPORT (named airport of departure)" was adopted
in 1976 by the Council of the ICC.

15. Although the International Organization for
Standardization (ISO) is not engaged in the preparation
of legal texts as such, the International Standards pre
pared by ISO are frequently used as a basis for interna
tional contracts and tenders. ISO had published over
3,000 International Standards as of the end of 1976.

16. Under the Joint FAO/WHO Food Standards
Programme the intergovernmental Codex Alimentarius
Commission and its subsidiary bodies negotiated on a
world-wide basis the technical contents of international
food standards. The implementation by Governments of
these international food standards in national legislation
serves as a means of reducing the technical, non-tariff
obstacles to the greater flow of international trade
in food.

D. MODEL CONTRACTS AND CONTRACTUAL CLAUSES

(a) Model contracts and contractual clauses in general

17. The Economic Commission for Europe, through
its Group of Experts on International Contract Practices
in Industry, distributed the printed text of the "Guide for
Drawing up International Contracts on Industrial Co
operation" (ECE/TRADE/124, United Nations pub
lications, Sales No. E.76.II.E.14). The Group of
Experts is now engaged in preparing adraft "Guide for
drawing up international contracts between parties as
sociated for the purpose of executing a specific project"

(previously called "Guide for drawing up international
consortium contracts"). .

18. In order to standardize, unify and simplify the
documents used in their foreign trade countries members
of the Council for Mutual Economic Assistance (CMEA)
employ: standardized forms for insurance applications,
policies and certificates; a standard form for certificate
of origin of goods; a letter code for the identification of
countries; model forms for accounts; model forms for
contracts, riders for contracts, orders and acknowledge
ments of orders; and a standardized model for bank
documents used in foreign trade.

19. The Commission on International Commercial
Practice of the International Chamber of Commerce
(ICC) is engaged in drafting model clauses for long-term
contracts, taking into account international contracting
practice and the relevant arbitral awards by the ICC
Court of Arbitration. This work is motivated by the fact
that market instability, primarily due to inflation and the
increasing cost of raw materials, poses serious difficulties
in the performance of long-term contracts. These diffi
culties relate to the adaptation of such contracts to eco
nomic changes (e.g. force majeure and hardship clauses)
and to the computation of damages for breach of
contract.

20. In 1974 the Legal Conference of the Council for
Mutual Economic Assistance (CMEA) approved model
licensing agreements dealing with the transfer of scien
tific and technical data, the transfer of "know-how", and
the transfer of trade marks.
(b) Model contracts and contractual clauses in the field

of sea transport
21. The United Nations Conference on Trade and

Development (UNCTAD) has commenced work toward
the drafting of Model Rules for Regional Associations
and Joint Ventures in the Field of Maritime Transport.
The UNCTAD secretariat will undertake to analyse the
legal and economic problems involved and possibly draft
model rules or legal guidelines to be considered when
forming regional associations and joint ventures in the
field of maritime transport. The purpose of the project is
to assist co-operation among developing countries. It is
intended that the model rules or guidelines will be used
in technical assistance projects and will possibly be
published as an official United Nations handbook.

22. The International Maritime Committee (CM!) is
preparing a study on shipbuilding contracts. The study
will deal with such matters as builder's performance
guarantees, financing, settlement of disputes arising dur
ing construction, cancellation, delay in delivery, risk and
insurance, and the requirements for concluding a binding
agreement. It is hoped by the CMI that the study' will
facilitate the elaboration of international standard terms.

23. The International Maritime Committee (CM!)
is also studying the questions relating to the liability of
sea terminals, with a view to drafting internationally ac
ceptable standards.

24. In 1967 the Conference of Chartering and Ship
owning Organizations of countries members of the
Council of Mutual Economic Assistance (CMEA) estab
lished a Council on Documentation. This Council has
prepared and adopted a number of marine transport
documents and standard agreements, particularly con
cerning charter-parties.
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B. REFORM OF THE INTERNATIONAL
MONETARY SYSTEM

C. VALUE CLAUSES IN INTERNATIONAL CONTRACTS
AND CONVENTIONS

A. WORK ON CONVENTIONS AND UNIFORM RULES ON
INTERNATIONAL PAYMENTS

28. At the 1976 Madrid Conference of the Inter
national Law Association (ILA) a "workshop session"
discussed the possible reform of the international mone
tary system on the basis of· an introductory paper. pre
pared by its Committee on International Monetary Law.
This paper touched on the major topics of concern that
have been considered in international fora in recent
years, particularly by the International Monetary Fund.

(0

INTERNATIONAL TRANSPORT

A. TRANSPORT BY SEA

IV.

?2.. The ~N<?TAD Working Group on International
ShIpp10g LegIslation met during the two parts of its fifth
session to consider the work of UNCITRAL on the draft
Convention on the Carriage of Goods by Sea. The
UNCTAD sec~etariat prepared s~~ies for the Working
Gro~p, ~nalyslOg the draft proVISIons and suggesting
modifications of the draft text where such were consid
ered desirable (documents TD/B/C.4/ISL/19 and
Supp.1 and 2; TD/B/C.4/ISL/23). The UNCTAD
Working Group concluded that, taken as a whole the
draf~ convention adopted by UNCITRAL at its cloth
seSSIOn was generally acceptable and recommended to
the General Assembly that an international conference
of plenipotentiaries be convened under the joint aus
pices of UNCITRAL and UNCTAD to conclude a Con
vention on the Carriage of Goods by Sea. This
recommendation was adopted by the Trade and Develop
ment Board of UNCTAD.

33. The draft agenda for the Second Inter-American
Conference on Private International Law, to be convened
in Uruguay by the Organization of American States
(OAS), includes as one of the topics to be discussed
"international waterbome transportation, with special
reference to bills of lading".

34. The subject of charter-parties forms part of the
work programme of the UNCTAD Working Group on
International Shipping Legislation. The Working Group
in 1975 requested the UNCTAD secretariat to under
take, in addition to its report on "Charter-parties"
~TD/B/C.4/ISL/13}, two major studies which are now
m progress: a comparative analysis of clauses in main
time-charter contracts, and a comparative analysis of
clauses in voyage-charter contracts. Based on these
studies and additional background material the UNC
TAD Working Group will seek to identify the clauses in
time- and voyage-charter parties that are susceptible to
standardization, harmonization and improvement. It will
also explore areas in maritime chartering activities that
may be regulated by international legislation. The Work
ing Group is expected to consider these studies in 1979.

35. The UNCTAD Working Group on International
Shipping Legislation is to consider the legal problems of
marine insurance at its 1978 session. In preparation, the
~<;rAD secretariat is .prePat:ing a study analysing the
eXIstmg legal problems m manne hull and cargo insur
ance, caused e.g. by ambiguities, inequities or lacunae
in standard policy clauses and unsatisfactory procedures
for the settlement of claims.

36. After concluding its consideration of the sub
jects of "charter-parties" and "marine insurance", the

would like to see the replacement of the gold units in
existing conventions on maritime law by units based on
the special drawing rights of the International Monetary
Fund; Ho~eevr! ~e CMI is. continuing to study this
question, smce It IS not conVlDced that the special ar
rangement for countries that are not members of the
International Monetary Fund made at the recent ICAO
conference to amend the Warsaw Convention on Inter
national Carriage by Air is the optimal solution.

INTERNATIONAL PAYMENTSill.

29. At the 1976 Madrid Conference of the Inter
national Law Association (ILA) the International Mone
tary Law Committee considered the subject of value
clauses in international arrangements. That committee
was requested to continue its work aimed at securing the
validity and effectiveness of existing value clauses both
in private and in public international law instruments, as
well as at developing mea:lingful maintenance of value
formulas in new international contracts and conventions.

30. The Inland Transport Committee of the ECE
has noted that several international conventions on trans
port concluded under the auspices of the Economic
Comptission for Europe contain provisions concerning
a umt of account based on the value of gold. Since it is
difficult to convert these units of account accurately into
equivalent values in national currencies, an ad hoc meet
ing in spring 1977 is to consider the "unit of account"
provisions in ECE transport conventions with a view to
seeking a more effective solution to the problems relat-
ing to the unit of account. .

31. The International Maritime Committee (CMI)

. 25. The International Chamber of Commerce (ICC),
10 close co-operation with UNCITRAL, is preparing
Uniform Rules for Contract Guarantees (Tender, Per
formance and Repayment Guarantees). Draft uniform
rules were accepted in principle by the ICC Commis
sions on International Commercial Practice and on
Banking Technique and Practice. They were circulated
in 1976 to the ICC National Committees and, through
UNCITRAL, to circles not represented within the ICC.
The ICC Working Party on Contract Guarantees, in
which the UNCITRAL secretariat is represented as ob
server, will meet in spring 1977 to consider the com
ments on the draft rules.

26. The International Chamber of Commerce,
through its Commission on Banking Technique and
Practice, is engaged in revising the ICC Standard Forms
for the Issuing of Documentary Credits. It intends to
adapt these forms to the revised text of its Uniform Cus
toms and Practice for Documentary Credits, while mak
ing the forms simpler to use for banks.

27. The International Chamber of Commerce is
continuing its work of revising its Uniform Rules for the
Collection of Commercial Paper.



Part Two. Activities of other organizations 295

"

UNCTAD Working Group on International Shipping
Legislation will take up the topic'of "general,average".

37. At the request of the Committee on Shipping of
UNCTAD, the UNCTAD secretariat is preparing a
study concerning the legal and economic. consequences
for international shipping of the existence or absence of
a genuine link, as defined in international conventions
that are in force, between a vessel and its flag of registry.
This study was to be submitted to the April 1977 session
of the Committee on Shipping.

38. Based on the so-called "Maxi-draft" prepared
by the International Maritime Committee (CMI), the
Legal Committee of IMCO finalized a new draft Con
vention on Limitation of Liability for Maritime Claims,
that would place maximum limits on the liability of own
ers of sea-going vessels. Based on this draft convention
a diplomatic conference at London adopted a Convention
on Limitation of Liability for Maritime Claims on 19
November 1976.

39. The International Maritime Committee (CM!),
in co-operation with the International Law Association
(!LA), is continuing to examine the liability resulting
from collisions at sea with a view toward increased uni
fication of the law in this area.

B. TRANSPORT BY INLAND WATERWAY

40. On 6 February 1976 the Inland Transport
Committee of the ECE adopted the Convention on the
Contract for the International Carriage of Passengers
and Luggage by Inland Waterway (CUN).

41. The Committee of Experts of UNIDROIT en
gaged in preparing a draft Convention on the Contract
for the Carriage of Goods by Inland Waterway could not
reach agreement on the .question of the exoneration of
the carrier for error in the navigation of the vessel. The
Governing Council of UNIDROIT has therefore de
cided to suspend the work on this draft convention.

42. In lune 1976 a Committee of Experts of UNI
DROIT completed its work on a draft Convention re
lating to the International Carriage of Passengers and
their Luggage by Sea and by Inland Waterway in Air
Cushion Vehicles. This draft convention and the pre
viously completed draft Convention on the Registration
and Nationality of Air-Cushion Vehicles were trans
mitted to !MCO with a view to their adoption at a
diplomatic conference to be convened by IMCO.

C. TRANSPORT OVER LAND

43. The ECLA and the Latin American Railways
Association (ALAF) co-sponsored a meeting at which
regulations were drafted for the implementation of the
ALAF Agreement on Multinational Railroad Traffic.
These regulations were formally approved by the General
Assembly of ALAF in October 1976.

44. At the request of Bolivia and Chile ECLA pre
pared a report analysing the operations of the integrated
transit system designed to expedite Bolivia's imports
through the Chilean port of Arlca. The report indicates
that the new system of aligned customs and transport
documentation considerably accelerated the transit traffic
and that now the major problem was the insufficiency of
railway capacity.

D. TRANSPORT BY AIR

45. The genenil work programme of the Legal Com
mittee of the International Civil Aviation Organization
(ICAO) includes the item "Consolidation of the instru
ments of the 'Warsaw System' into a single convention".
After the Legal Committee concluded that the prepara
tion of such a consolidated text was premature, the
Council of ICAO on 10 December 1976 referred to the
ICAO Legal Bureau the task of preparing two draft
"texts of convenience": one consolidating the provisions
of the instruments of the "Warsaw System" that are in
force, and the other consolidating all the instruments of
that system. The Legal Bureau was asked to send these
drafttexts to States for their comments.

46. ICAO is concerned with the lease, charter and
interchange of aircraft in international operations be
cause of the legal problems affecting the regulation and
enforcement of air safety when an aircraft registered in
one State is operated by an operator belonging to an
other State. The Legal Committee of ICAO had con
cluded in 1964 that the best way of solving these
problems would be to delegate, on the basis of model
bilateral agreements, the functions of the State of registry
to the State of the operator of the aircraft concerned. In
April 1976 the Council of ICAO established an expert
panel which prepared a report on the problems arising
from the lea!!e, charter and interchange of aircraft in
international operations and explored alternative solu
tions to the problems. In spring 1977 a special sub
committee of the ICAO Legal Committee will meet to
consider this matter.

E. MULTIMODAL TRANSPORT

(a) Linked to UNeTAD's work on multimodal transport
47. The UNCTAD Intergovernmental Preparatory

Group on a Convention on International Multimodal
Transport is charged with preparing a preliminary draft
convention on international multimodal transport. To
assist the Intergovernmental Preparatory Group, the
UNCTAD secretariat has prepared numerous in-depth
studies on the institutional, documentary, customs, in
surance, liability, economic and social aspects of such
transport, as well as on the legal issues concerning ques
tions of jurisdiction and conflicts of laws and on the
possible scope of application of the proposed convention.
Recent studies dealt with Protection and Indemnity Clubs
(TD/B/AC.15/20) and with the scope of application,
documentation, and liability of the multimodal transport
operator in international multimodal transport opera
tions (TD/B/AC.15/19).

48. The United Nations Economic Commission for
Latin America (ECLA) submitted the working papers,
prepared by the joint OAS/ECLA Maritime Transport
Programme, for the Second Latin-American Regional
Preparatory Meeting on a Convention on International
Multimodal Transport, held at Buenos Aires, Argentina,
in December 1976. Such preparatory meetings are held
prior to sessions of the UNCTAD Intergovernmental
Preparatory Group on a Convention on Internfltional
Multimodal Transport.

49. The United Nations Economic and Social Com
mission for Asia and the Pacific (ESCAP) will hold two
regional meetings in 1977 in order to provide technical
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assistance to member States of ESCAP preparing for the
November 1977 session of the UNCTAD Intergovern
mental Preparatory Group on a' Convention on Inter
national Multimodal Transport.

50. The Inland Transport Committee of the United
Nations Economic Commission for Europe co-operates
with UNCTAD in the elaboration of a draft Convention
on International Multimodal Transport governing the
liability and documentary regime of such transport. The
Inland Transport Committee also co-operates with UNC
TAD in its work on standards for containers used in
international intermodal transport.
(b) Not linked to UNCTAD's work on multimodal

transport
51. The ECE Inland Transport Committee will ex

amine certain administrative, technical, economic and
legal aspects of international multimodal transport, seek
ing appropriate ways to promote such transport and to
ensure the maximum utilization of equipment. The Com
mittee will also study the possible standardization of
requirements for containers and review the development
of technology in combined transport.

52. In July 1975 the International Chamber of
Commerce (ICC) revised its Uniform Rules for a Com
bined Transport Document, mainly in order to make
liability for delay in delivery subject to the "network"
system. The ICC is now discussing with several trade
organizations the possible alignment of the provisions in
the combined transport documents issued by these or
ganizations with the Uniform Rules of the ICC. The ICC
noted that many individual combined transport operators
have issued documents based on the ICC Rules.

53. In October 1976 the United Nations Economic
Commission for Latin America (ECLA) prepared a re
port on international multimodal transport over land in
the southern zone of South America, which identified the
major obstacles to the establishment of multimodalland
transport services. Subsequently, ECLA was requested
to prepare a draft Convention on the Civil Liability of
Railways and Trucking Companies which Provide Inter
national Transport Services in Latin America.

54. See paragraph 92 on the work of UNIDROIT
aimed at drawing up uniform rules concerning the lia
bility of persons other than the carrier who have custody
of the goods before, during, or after the transport
operations.

V. INTERNATIONAL COMMERCIAL ARBITRATION

A. INTERNATIONAL CONVENTIONS AND UNIFORM RULES

55. The First Inter-American Conference on Private
International Law, convened by the Organization of
American States (OAS) in January 1975, adopted an
Inter-American Convention on International Commer
cial Arbitration, which is already in force among Chile,
Panama and Paraguay.

56. On 26 May 1972 in Moscow, Bulgaria, Czech
oslovakia, the German Democratic Republic, Hungary,
Mongolia, Poland, Romania and the Soviet Union signed
a Convention on the Settlement by Arbitration of Civil
Law Disputes Arising out of Relations Concerned with
Economic, Scientific and Technological Co-operation.
This Convention has entered into force.

57. In 1974 the Executive Committee of the Coun
cil for Mutual Economic Assistance (CMEA) approved
uniform rules for arbitration tribunals attached to the
chambers of commerce of the member States of CMEA.
National arbitration rules, corresponding to these uni
form rules, have been adopted by Bulgaria, Cuba, Czech
oslovakia, the German Democratic Republic, Hungary,
Mongolia, Poland, Romania and the Soviet Union.

B. ACTIVITIES CONCERNING SPECIALIZED TYPES
OF ARBITRATION

(a) Maritime arbitration
58. The International Chamber of Commerce, in

close co-operation with the International Maritime Com
mittee (CMI), is studying the possibility of establishing
a joint centre for international maritime arbitration.

59. CMI's International Sub-Committee is engaged
in the preparation of draft Rules for Arbitration of Mari
time Disputes.
(b) Other than maritime arbitration

60. The drafting of United Nations/ECE Arbitra
tion Rules for Certain Categories of Perishable Products
(AGRI/WP.l/GE.7/60) was substantially completed
in January 1977 by the ECE Group of Experts on Inter
national Trade Practices relating to Agricultural Prod
ucts. The few outstanding procedural questions are
expected to be resolved in July 1977 by the ECE Work
ing Party on Standardization of Perishable Produce.
Under these rules professional trade groups designated
by ECE member States (and by other interested States
Members of the United Nations) will submit names of
potential arbitrators which will be published in lists by the
secretariat of a new institution, the United Nations/ECE
Chamber of Arbitral Procedure in Agriculture. The
United Nations/ECE Chamber will be composed of two
members (and alternates), chosen within the framework
of the ECE Committee on Agricultural Problems from
names presented by the designated trade groups in East
ern Europe, and two members (and alternates) chosen
from names presented by the designated trade groups in
Western Europe. The members and alternates will be
appointed for four-year terms, with persons from East
ern and Western Europe alternatively holding the pres
idency of the United Nations/ECE Chamber for
two-year terms. Under the Arbitration Rules, the United
Nations/BeE Chamber may be called upon to settle
procedural questions, e.g. as to the place of arbitration,
the appointment of an arbitrator when the respondent
fails to do so, and the appointment of the presiding
arbitrator or of the sole arbitrator. The secretariat of the
United Nations/ECE Chamber is expected to be named
by the ECE Working Party on Standardization of Per
ishable Produce. These Arbitration Rules are based on
the arbitration rules of professional trade organizations
and on the 1966 ECE Arbitration Rules. The provisions
on the United Nations/ECE Chamber are modelled on
the Special Committee set up under article IV of the
1961 European Convention on International Commer
cial Arbitration. Recent international rules on arbitral
procedure, i.e. the 1975 Rules for the ICC Court of
Arbitration and, especially, the new UNCITRAL Arbi
tration Rules, were also taken into account.

61. The International Chamber of Commerce has
noted that its rules for the ICC Court of Arbitration are

i
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too general for use in the settlement of disputes that are
on the borderline between arbitration and joint power of
attorney. This occurs when arbitrators are to serve as a
regulating influence during the performance of long-term
contracts, either by filling gaps in such contracts or by
adapting them to changed circumstances. The ICC Com
mission on International Arbitration is engaged in pre
paring rules on the regulation of contractual relations.

62. In December 1976 the Council of the Interna
tional Chamber of Commerce' decided to establish an
International Centre for Technical Expertise. Under the
rules administered by this centre, parties can request the
President of the ICC to appoint a neutral expert when
they are confronted with a technical problem during the
performance of their contract. The rules are accom
panied by a model clause that can be included in inter
national contracts.

C. INFORMATION ON ARBITRATION LAWS AND PRACTICE

63. The International Chamber of Commerce has
recognized that persons involved 'in international trade
need easily accessible and reliable sources of knowledge
concerning the arbitration laws in various countries. The
ICC publication "Arbitration and the law throughout the
world" is now out of date and the ICC Commission on
International Arbitration is preparing an updated re
vision of this document.

64. The ICC is also organizing seminars where
lawyers and businessmen can learn about arbitration and,
consequently, can then participate more effectively in
future arbitration proceedings. During these seminars
participants may attend lectures by leading practitioners
and can take part in mock arbitration proceedings where
experienced arbitrators settle typical disputes that arise
in international trade. In 1977 the semiliars will be com
pleted by special programmes dealing with the determi
nation of facts in arbitralproceedings (proof, witnesses,
etc.), the difficulties in enforcing arbitral awards, and
decisions by arbitrators as to the adaptation of contracts
to changed external circumstances.

65. While preserving the confidentiality of arbitral
awards rendered by the ICC Court of Arbitration, the
International Chamber of Commerce is preparing a com
pilation of excerpts from award~ which contain legal
solutions of general interest. This will be an annual pub
lication and the first issue is to appear in 1977.

66. At the 1976 Madrid Conference of the Interna
tional Law Association (lLA), the subject of arbitration
between government-controlled bodies and foreign
owned business firms was discussed on the basis of a
report by the International Commercial Arbitration
Committee of the ILA. It was noted that there was now
a trend toward denying foreign Governments the defence
of sovereign immunity in disputes arising from arrange
ments of a commercial nature. The difficulty inherent in
identifying "commercial" transactions was recognized.
The ILA is to consider in the future the practice of issu
ing special decrees to permit governmental agencies to
agree to dispute settlement by means of arbitration (e.g.
recently done in France and Spain), the applicable law
when questions arising from governmental contracts are
submitted to arbitration, and the enforcement of arbitral
awards against agencies of foreign Governments which
have assets in other countries.

VI. PRODUCTS LIABILITY

67. The Commission of the Eur0l'ean Communities
has commenced work toward harmonIZation of the laws
of States members of the European Economic Com
munity (EEC) concerning the protection of consumers
from' the consequences of using products that prove to

. be defective. A draft directive on the subject was pre
pared and submitted by the Commission to the Council
of Ministers of the EEC on 9 July 1976.

68. The Legal Committee of the~InternationalCivil
Aviation Organization is engaged in the preparation of a
new international instrument on liability for damage
caused by noise and sonic boom.

69. In June 1976 a committee of experts of UNI
DROIT completed its work on a draft Convention on the
Civil Liability of Owners of Air-Cushion Vehicles for
Damage Caused to Third Parties. This draft convention
was transmitted to IMCO with a view to its adoption at a
diplomatic conference to be convened by IMCO.

VII. PRIVATE INTERNATIONAL LAW

A. IN THE FIELD OF INTERNATIONAL PAYMENTS

70. The First Inter-American Conference on Private
International Law, convened by the Organization of
American States (OAS) in January 1975, adopted an
Inter-American Convention on Conflict of Laws for
Bills of Exchange, Promissory Notes and Invoices, and
an Inter-American Convention on Conflict of Laws
Concerning Checks; these conventions are already in
force among some States members of the OAS..The
draft agenda for the Second Inter-American Conference
on Private International Law, to be convened in Uru
guay by the OAS, includes as topics to be discussed
"conflict of laws and uniform law on checks in interna
tional circulation".

71. The Hague Conference on Private International
Law is considering the preparation of an international
convention revising the 1930 Geneva Convention for
the Settlement of Certain Conflicts of Laws in Connexion
with Bills of Exchange and Promissory Notes and pas- 
sibly expanding its scope to cover also other negotiable
instruments such as cheques. A preliminary feasibility
study on the subject was issued in September 1976, en
titled "Note on the Law Applicable to Negotiable Instru
ments". No final decision has yet been taken by The
Hague Conference as to the preparation of an interna
tional convention in this field.

B. IN THE FIELD OF AGENCY

72. The Hague Conference on Private International
Law is engaged in the preparation of a convention on the
law applicable to agency. This convention would cover:
(a) the relationship between principal and agent, and
(b) the relationships of botb principal and agent with
third parties arising from the agent's activities. The scope
would however be limited to the contractual aspects of
agency, excluding vicarious liability for the tortious acts
of the agent. Preparatory work by the Permanent Bureau
of The Hague Conference consisted of legal research and
documentation, including a questionnaire to Govern
ments with commentary, and the replies of Governments
to the questionnaire. At its second session, on 26
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November 1975, the Special Commission on Agency
adopted a Prelimin~~Draft Convention. Preliminary
document No. 6 .e6iitains observations by Governments
on this preliminary draft convention. The Special Com
mission on Agency met for three weeks during the thir
teenth session of The Hague Conference; preliminary
document No. 7 contains a summary of the state of pro
gress at the end of the thirteenth session. It is expected
that a definitive text of a convention on the law appli
cable to agency will' be completed at the session of the
Special Commission on Agency that is scheduled to be
held at The Hague, 16-26 June 1977.

73. For the status of the draft Convention Providing
a Uniform Law on Agency of an International Character
in the Sale and Purchase of Goods, prepared by UNI
DROIT, see paragraph 81 below.

C. IN OTHER FIELDS

74. The Hague Conference on Private International
Law is examining the feasibility of drafting a convention
on the law applicable to licensing agreements and know
how. At its thirteenth session The Hague Conference had
before it a short note on the subject entitled "Note on
licensing agreements and know-how". While the subject
is under continuing study within the Permanent Bureau
of The Hague Conference, no definitive decision has yet
been taken to prepare a convention on the law applicable
to licensing agreements, on the law applicable to know
how agreements, or on both of the foregoing. The thir
teenth session (1976) considered the formal inclusion of
this subject in the agenda of the next session to be
premature.

75. The draft agenda for the Second Inter-American
Conference on Private International Law, to be convened
in Uruguay by the Organization of American States
(OAS), includes as one of the topics to be discussed "up
dating of standards in force in Latin America on conflicts
of laws in the area of companies and enterprises".

76. For the work of The Hague Conference on
Private International Law concerning reconsideration of
the 1955 Convention on the Law Applicable to Interna
tional Sale of Goods, see paragraph 6 above.

VIII. AUTOMATIC DATA PROCESSING

77. In the view of the International Chamber of
Commerce, the growing reliance on automatic data pro
cessing in international commercial transactions has
created a situation in which uniform rules standardizing
international practice which apply only to transactions
that involve actual paper documents are no longer
sufficient. Developments in transport technology, such as
high speed aircraft and containerized transport of cargo,
call for a matching acceleration in data flow. The long
term solution for speeding up the data flow in interna
tional trade calls for advanced automatic data processing
techniques. Such· techniques may range from simply
transmitting data by telex to the sophisticated use of
computers. Automatic data processing can replace-and
in some areas is already replacing-the traditional docu
mentary flow of information in international trade. How
ever, at present automatic data processing cannot satisfy
all the requirements for data flow that exist either under
international conventions, under various national laws

or under international commercial and financial prac
tices. Problems arise, e.g. when the data flow is necessary
for authentication to meet legal or commercial require
ments, for controlling the transfer of ownership of goods,
or for determining whether payment is justified. The ICC
has set up a Working Party charged with identifying the
banking and commercial problems involved in the use of
automatic data processing in international trade, work
ing in close co-operation with interested intergovern
mental organizations, particularly the United Nations
Economic Commission for Europe and UNCITRAL.

78. Within the framework of the Economic Com
mission for Europe (ECE), an informal task team for
legal questions has been established which will examine
the related problems of the signature on documents used
in international trade and of authentication and other
legal (rather than technical) problems arising from the
use of automatic data processing and data transmission.
This task team is led by the chairman of the ICC Work
ing Party on the Legal Problems arising from the Use of
Automatic Data Processing in International Trade. The
task team will try to determine whether the existing prob
lems stem from requirements under international con
ventions (e.g. on sale of goods or transport), national
legislations, or commercial practices. Where the problems
are due to national legislations, appropriate remedial
action will be recommended. Where the problems are
due to existing commercial practices, the task team and
the ECE bodies concerned with trade facilitation will
work very closely with the International Chamber of
Commerce and the International Organization for Stan
dardization (ISO) in order to develop new standards for
documentary and automatic data processing procedures
in international trade, taking into account not only the
requirements by different national authorities but also
the needs of traders and other commercial interests. A
document entitled "Some legal problems of data flow in
international trade" (TRADE/WP.4/GE.2/R.79) has
been circulated to interested national and international
organizations. The ECE secretariat was asked to learn
from the bodies responsible for the Convention on Road
Transport (CMR) the consequences of replacing the
CMR consignment note by a message processed auto
matically (by telex, computer print-out or terminal dis
play). OCTI, the organization responsible for the
Convention on Rail Transport (CIM), will also be ap
proached since the present wording of the CIM Conven
tion requires a "consignment note". Similarly, the ECE
secretariat was asked to contact the International Rail
way Transport Committee, which has begun work on a
revised railway bill of lading.

79. The Standing Commission on Foreign Trade of
the Council for Mutual Economic Assistance (CMEA)
is working on the simplification and standardization of
the documents employed in foreign trade. One of the
aims of this work is to take account of the use of auto
matic data processing in the field of foreign trade.

IX. OTHER TOPICS OF INTERNATIONAL TRADE LAW

A. LAW OF AGENCY

80. The Commission of the European Communities
has commenced work toward harmonization of the laws
of States members of the European Economic Com
munity (EEC) concerning the practice of the profession
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of "commercial agent". A draft directive on the subject
was prepared and submitted by the Commission to the
Council of Ministers of the EEC in December 1976.

81. A Committee of Governmental Experts, estab
lished under the auspices of UNIDROIT, completed in
1972 a draft convention providing a uniform law on
agency of an international character in the sale and
purchase of goods. In December 1976 Romania ex
pressed its readiness, in principle, to host in 1978 a
diplomatic conference that would consider this draft
convention.

82. For the work of The Hague Conference on
Private International Law on a Convention on the Law
Applicable to Agency see paragraph 72 above.

B. COMPANY LAW

83. The Commission of the European Communities
has been engaged in work directed at the harmonization
of the laws of member States of the European Economic
Community (EEC) concerning the creation of stock
corporations and the preservation or modification of the
capitalization of such corporations. The Council of
Ministers of the EEC adopted a directive (the so-called
Second Directive on Company Law) on this subject on
13 December 1976.

84. The draft agenda for the Second Inter-American
Conference on Private International Law, which is to
be convened by the Organization of American States,
includes as one of the topics to be discussed "updating of
standards in force in Latin America on conflicts of laws
in the area of companies and enterprises".

C. INDUSTRIAL AND INTELLECTUAL PROPERTY LAW

85. Within the framework of the Council for Mutual
Economic Assistance three international instruments
dealing with industrial and intellectual property have
been adopted recently:

(a) In 1973 an Agreement on the Legal Protection
of Inventions, Industrial and Generally Useful Designs
and Trade-marks in relation to Economic, Scientific and
Technical Co-operation was signed by Bulgaria, Cuba,
Czechoslovakia, the German Democratic Republic,
Hungary, Mongolia, Poland, Romania and the Soviet
Union;

(b) On 5 July 1975 Bulgaria, Cuba, Czechoslovakia,
the German Democratic Republic, Hungary, Mongolia,
Poland and the Soviet Union signed an Agreement on
the Unification of Requirements for the Preparation and
Submission ofPatent Applications concerningInventions;

(c) On 18 December 1976 an Agreement on the
Mutual Recognition of Authors' Certificates and Other
Documents for Protecting Inventions was signed on
behalf of Bulgaria, Cuba, Czechoslovakia, the German
Democratic Republic, Hungary, Mongolia, Poland,
Romania and the Soviet Union. This agreement has not
yet entered into force.

86. Work is continuing within the Council for
Mutual Economic Assistance with a view to further
harmonization and unification of national legal rules on
patents, including the preparation of possible agreements
on a unified document for the protection of inventions,
on model rules and unified concepts relating to inven
tions, on the mutual legal protection of marks and de-

signations of origin for goods, and on improving the legal
protection accorded to industrial designs. .

87. The ECE Committee on the Development of
Trade, in co-operation with the senior advisers to ECE
Governments on science and technology, will consider
drawing up a manual on licensing procedures and related
aspects of technology transfer.

88. In 1974, the Legal Conference of the Council
for Mutual Economic Assistance (CMEA) approved
model licensing agreements concerning the transfer of
scientific and technical data, the transfer of "know-how",
and the transfer of trade marks.

89. For the work of The Hague Conference on
Private International Law on a convention on the law
applicable to licensing agreements and know-how, see
paragraph 74 above.

D. INTBRNATIONAL LBASING

90. UNIDROIT is examining the unique legal prob
lems of international leasing and is currently collecting
information on the characteristics and functioning of in
ternational leasing. The secretariat of UNIDROIT cir
culated a questionnaire (Study LIX-Doc 2, 1976) on
the subject world-wide to leasing companies and experts
in the field. A majority of those responding to the ques
tionnaire favoured the adoption of international uniform
rules accompanied by a model contract. In September
1976 UNIDROIT established a working group to study
the suitability of the subject of leasing for unification in
the light of the fiscal aspects and of the question whether
leasing should be considered independently of security
interests in general, bearing in mind the work of UN
CITRAL on security interests. This working group is to
meet in spring 1977.

B. INTBRNATIONAL FACTORING

91. The secretariat of UNIDROIT prepared a pre
liminary report on the contract of factoring (Study
LVIII-Doe 1, 1976) dealing, inter aUa, with the prac
tical aspects of factoring operations, factoring under
various national laws, and the special problems of inter
national factoring. This report, together with a question
naire, was circulated to interested business circles and to
legal experts. At its fifty-sixth session (May 1977) the
Governing Council of UNIDROIT will decide on the
method of continued work on this subject.

F. LIABILITY OF WAREHOUSER IN TRANSPORT
OPBRATIONS

92. Mr. Donald Hill of Queens University, Belfast,
prepared a report for UNIDROIT on the possibility of
drafting uniform rules concerning the liability of persons
other than the carrier who have custody of the goods be
fore, during or after the transport operations. UNI
DROIT is transmitting this report to Governments and
interested organizations, with a request for comments
on the desirability and feasibility of drawing up such
uniform rules.

G. CONVENTION ON THE HOTELKEEPER'S CONTRACT

93.. The preliminary draft convention on the hotel
keeper's contract, prepared by a study group of UNI
DROIT chaired by Dr. Loewe of Austria, together with
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an explanatory report by the UNIDROIT secretariat, is
being circulated. to Governments for observations. It is
intended that a committee of gO'VernmentiI experts will
be established in the future to consider the draft
convention.

X. FACILITATION OF INTERNATIONAL TRADE

A. FACILITATION OF CO-OPERATION
IN PRODUCTION

94. The United Nations Economic Commission for
Europe convened in October 1976 an ad hoc meeting of
experts on industrial co-operation. The discussions at
this meeting were based on two notes prepared by the
ECE secretariat on the subject of industrial co-operation,
one entitled "The international normative framework for
international industrial co-operation", and the other
entitled "Legal forms of industrial co-operation prac
tised by countries having different economic and social
systems, with particular reference to joint ventures".

95. The Legal Conference of representatives of
member States of the Council for Mutual Economic
Assistance (CMEA) is engaged in various studies aimed
at assisting in the creation of favourable conditions for
increased co-operation and the development of socialist
economic integration of the CMEA member States.

96. In October 1976 the Intergovernmental Group
on Meat of the Committee on Commodity Problems,
within the framework of the Food and Agriculture Or
ganization (FAO) adopted guidelines for international
co-operation in the livestock and meat sector. The guide
lines are designed to secure a balanced expansion in meat
production, consumption and trade.

B. CO-OPERATION FOR EXPANSION OF
INTERNATIONAL TRADE

97. The United Nations Economic and Social Com
mission for· Asia and the Pacific (ESCAP) noted that
within its Asian trade expansion programme the Bangkok
Agreement entered into force in June 1976. The Bang
kok Agreement is intended to promote economic de
velopment. through the steady expansion of trade among
developing countries members of ESCAP and through
technical co-operation in facilitation of international
trade. Within the framework of the Bangkok Agreement
ESCAP has undertaken to seek the harmonization of
regulations on anti-dumping and countervailing duties;
to formulate uniform rules of origin and a standard form
for certificate of origin of goods; and to harmornze the
national criteria for customs valuation.

98. In March 1977 the Group of Experts on Cus
toms Questions affecting Transport of the United Na
tions Economic Commission for Europe (ECE) is
expected to consider the extension of the scope of ap
plication of the Customs Convention on the International
Transport of Goods under Cover of TIR Carnets to
other regions. The Group of Experts will also explore
the possibility of establishing a link among the different
customs transit systems that now exist and will review
the existing customs conventions with a view to their
possible updating. Similarly, the ECE Committee on
Inland Transport is studying the possible simplification
of customs formalities and documents in the field of

transport. The ECE Committee on Inland Transport is
also examining the problems that arise as a consequence
of the controls at frontiers and the means of preventing
abuse of the simplified customs procedures.

99. The Standing Commission on Foreign Trade of
CMEA has established an interim working group which
is engaged in work directed at the following main objec
tives: (a) rationalization of the techniques of foreign
trade transactions, (b) standardization and codin~ of in
formation on foreign trade, and (c) standardization,
unification and simplification of foreign trade documents.

100. The Joint FAO/WHO Food Standards Pro
gramme is intended to protect consumers against health
hazards in food, to ensure fair practices in the food trade,
and to facilitate international trade in food. This pro
gramme is carried out primarily by the intergovernmental
Codex Alimentarius Commission.

C. INFORMATION ON INTERNATIONAL TRADE
LAW DEVELOPMENTS

101. In a provision of the Final Act of the 1975
Helsinki Conference on Security and Co-operation in
Europe, the participating States affirmed their support
for "a study, within the framework of the ECE, of the
possibilities of creating a multilateral system of notifica
tion of laws and regulations concerning foreign trade
and changes therein". In 1976, the ECE secretariat
prepared a· preliminary feasibility study (document
TRADE/R.335 and Add.1) which is being circulated to
national and international organizations and institutions
concerned with the publication, collection, evaluation,
storage and dissemination of foreign trade laws and
regulations, for their comments. (The possible future
system is referred to in the study by the acronym
"MUNOSYST".) In November 1976 the ECE Com
mittee on the Development of Trade decided to examine
the practicability and desirability of creating such a sys
tem. An ad hoc meeting of experts from member States
and from selected international organizations with ex
perience in this area is to be convened in Fall 1977 in
order to define the scope and appropriate directions of
inquiry for a revised and complete feasibility study.

102. By agreement with the International Trade
Law Branch of the United Nations Office of Legal
Affairs, the United Nations Institute for Training and
Research (UNITAR) agreed to include topics related to
the work programme of UNCITRAL in the regional
training and refresher courses in international law or
ganized by UNITAR. Thus, at the regional training and
refresher course organized for the countries members of
the United Nations Economic Commission for Western
Asia in Doha, Qatar, 16-20 January 1976, one of the
five subjects concerned the international legal aspects of
shipping and maritime transport and was taught by
Justice K. K. Dei-Anang, the representative of Ghana
at UNCITRAL.

103. In June 1976 UNITARand the International
Trade Law Branch agreed to organize jointly the second
UNCITRAL symposium on international trade law in
Vienna, Austria, from 8 to 15 June 1977, subject to the
receipt of sufficient voluntary contributions for this pur
pose.4 It was agreed that UNITAR would be responsible

4 The status of the proposed symposium is reflected in docu
ment A/CN.9/137 (reproduced in chapter V. above), paras. 1-7.

,-
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for the organizational and administrative aspects of the
symposium while UNCITRAL would be responsible for
its substantive aspects.

INDEX TO SUBJECTS BY RESPONDING ORGANIZATIONS

(The numbers following subjects refer to paragraphs.)

I. UNITED NATIONS ORGANS AND SPECIALIZED AGENCIES

A. United Nations Conference on Trade and Develop
ment (UNCTAD)

Maritime transport, 21, 32, 34-37

Regional associations and joint ventures in maritime
transport, 21

Comment on UNCITRAL draft Convention on the
Carriage of Goods by Sea, 32

Charter-parties, 34

Legal problems of marine insurance, 35

General average, 36

Link between vessel and flag of registry, 37

International multimodal transport, 47

B. United Nations Economic and Social Commission
for Asia and the Pacific (ESCAP)

International multimodal transport, 49

Expansion of international trade, 97

C. United Nations Commission for Europe (ECE)

Standard contracts and general conditions of sale, 8,9

Harmonization of standard contracts and general
conditions of sale, 8

General conditions of sale for agricultural products, 9

Guides for drawing up international contracts, 17

Unit of account in ECE transport conventions, 30

Contract for carriage of passengers by inland water
way, 40

International multimodal transport (with UNC
TAD),50

Promotion of international multimodal transport, 51

Arbitration rules for certain categories of perishable
products, 60

Automatic data processing, 78

Manual on licensing procedures, 87

International industrial co-operation, 94

International customs conventions, 98

Information on laws and regulations concerning for
eign trade, 101

D. United Nations Economic Commission for Latin
America (ECLA)

Transport over land, 43-44

Multinational railroad traffic in Latin America, 43

Integrated transit system (Bolivia-port of Arica in
Chile),44

International multimodal transport (with OAS and
UNCTAD),48

International multimodal transport over land in Latin
America, 53

E. United Nations Institute for Training and Research
(UNITAR)

Regional courses on international trade law, 102

Symposium on international trade law (with UNCI
TRAL) , 103

F. Food and Agriculture Organization of the United
Nations (FAO)

International food standards (with WHO), 16

Guidelines for international co-operation in the live
stock and meat sector, 96

Facilitation of international trade in food (with
WHO), 100

G. Inter-Governmental Maritime Consultative Organiza
tion (IMCO)

Liability of owners of sea-going vessels (with CMI), 38

H. International Civil Aviation Organization (ICAO)

Transport by air, 45·46, 68

Consolidation of the instruments of the Warsaw
System, 45

Leasing, chartering and interchange of aircraft in in
ternational operations, 46

Liability for damage caused by noise and sonic
boom, 68

I. World Health Organization (WHO)

International food standards (with FAO), 16

Facilitation of international trade in food (with
FAO),100

n. OTIlER INTERNATIONAL ORGANIZATIONS

A. Commission of the European Communities (EEC)

Harmonization of laws on protection of consumers
from defective products, 67

Harmonization of laws concerning the profession of
"commercial agent", 80

Harmonization of laws concerning creation and capi.
talization of stock corporations, 83

B. Council for Mutual Economic Assistance (CMEA)

General conditions drafted by CMEA bodies, 10-13

General conditions of delivery, 10

General conditions of assembly, 11

General conditions of technical servicing, 12

General principles for the provision of spare parts, 13

Standardized forms for documents used in foreign
trade, 18, 79

Model licensing agreements, 20

Standardization of marine transport documents, 24

International commercial arbitration, 56-57

Convention on settlement by arbitration of commer
cial disputes, 56

Uniform rules for arbitration tribunals, 57

Automatic data processing and the standardization of
foreign trade documents, 79

Industrial and intellectual property, 85-86, 88

Development of socialist economic integration. 95

Facilitation of international trade, 99
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C. Hague Conference on Private International Law

Law applicable to interna~ional sale of goods, 6, 76

Con1licts of laws concerning negotiable instru
ments, 71

Law applicable to agency, 72,82

Law applicable to licensing agreement and know
how, 74, 89

D. International Institute for the Unification of Private
Law (UNIDROIT)

Formation of international contracts, 7

Contract for carriage of goods by inland water
way, 41

Carriage by air-cushion vehicles, 42, 69

Liability of warehouser in transport operations, 54, 92

Uniform law on international agency in sale and
purchase of goods, 73, 81

International leasing, 90

International factoring, 91

Hotelkeeper's contract, 93

E. Organization of American States (OAS)

International sale of goods, 5

International waterbome transportation, 33

International multimodal transport (with ECLA and
UNCTAD),48

Convention on international commercial arbitra
tion,SS

Con1licts of laws concerning negotiable instru
ments,70

Conflicts of laws concerning companies and enter
prises, 75, 84

m. INTERNA'I10NAL NON-GOVERNMENTAL ORGANIZA'I10NS

A. International Chamber of Commerce (ICC)

International trade terms, 14

Model clauses for long-term contracts, 19

Uniform rules for contract guarantees, 25

Standard forms for documentary credits, 26

Collection of commercial paper, 27

International multimodal transport, 52

International commercial arbitration, 58, 61-65

Centre for maritime arbitration (with CMI), 58

Arbitrators as regulators for long-term contracts, 61

Centre for technical expertise, 6~

Information pn arbitration laws, '63

Seminars on arbitration, 64

Compilation of excerpts from arbitral awards, 65

Automatic data processing, 77

Automatic data processing (with ECE), 78

B. International Law Association (ILA)

Reform of the international monetary system, 28

Value clauses in international arrangements, 29

Liability for collisions at sea (with CMI), 39

Arbitration between government-controlled bodies
and foreign-owned business firms, 66

C. International Maritime Committee (CMl)

Maritime transport, 22, 23, 31, 38-39

Ship-building contracts, 22

Liability of sea terminals, 23

Units of account in maritime conventions, 31

Liability of owners of sea-going vessels (with
IMCO),38

Liability for collisions at sea (with lLA), 39

Maritime arbitration, 58-59

D. International Organization for Standardization (ISO)

Preparation of international standards, 15

• 23 May 1977.

Adoption of new treaties

1. Scientific discoveries. At its session in September/October
1976, the WIPO General Assembly agreed that the institution
of a system for the international recording of scientific dis
coveries at the International Bureau of WIPO for those coun
tries which favor such a system should be effected by means of
a treaty. The draft of such a treaty was prepared by the Work
ing Group on Scientific Discoveries at its fourth session in May
1976. The Director General of WIPO was asked to make pro
posals to the next session of the WIPO Co-ordination Committee
(September/October 1977) for the convening of the Diplomatic
Conference for the adoption of the said treaty.

2. Deposit of micro-organisms for the purpose of patent
procedure. A Diplomatic Conference for the adoption of a
Treaty on the International Recognition of the Deposit of Micro
organisms for the Purposes of Patent Procedure will be held
at Budapest in April 1977. The Diplomatic Conference will have

I. AC'I1VlTIES LEADING TO THE ADOPTION OF TREATIES
OR AMENDMENTS THERETO

B. Report of the Secretary-General (addendum): current activities of international organizations related to the
harmonization and unification of international trade law (A/CN.9/129/Add.1)*

WORLD INTELLECrUAL PROPERTY before it a draft Treaty and draft Regulations on the Interna-
ORGANIZATION (WIPO) tional Recognition of the Deposit of Micro-organisms for the

Purposes of Patent Procedure, prepared by ihe International
Bureau of WIPO in accordance with the recommendations made
by a Working Group which met in April 1975 and in April
1976. The proposed draft Treaty would have the effect that
where, for the purposes of patent procedure, a micro-organism
is deposited in one of the institutions internationally recognized
for such a deposit, that deposit would satisfy the deposit require
ment of all the Contracting Parties.

3. Double taxation of copyright royalties. A second Com
mittee of Governmental Experts on the Double Taxation. of
Copyright Royalties Remitted from One Country to Another was
convened by WIPO and UNESCO in December 1976. The
Committee expressed the view that the solution of the problems
in question may be found in the adoption of a multilateral in
strument limited to general principles fitting a wide variety of
cases, accompanied by a model bilateral agreement, certain pro
visions of which might be drawn up in several alternative ver
sions, so as to govern the measures taken to give practical effect
to the principles contained in the said Convention. The Com
mittee asked the secretariats of WIPO and UNESCO to pre
pare new "texts for this solution, together with a commentary,
which should be submitted to governments and interested or
ganizations for comments. A third Committee of Experts will
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meet during 1977-1978 to prepare proposals for submission to
an international conference of States 10 be held in 1979.

Rel1ision of treaties or regulations

4. Industrial property in general: revision of the Paris Con
vention. Work concerning the revision of the Paris Convention
for the Protection of Industrial Property will continue in 1977
and 19?8. The Ad Hoc Committee of Governmental Experts
held its third session in June 1976 and continued its examina
tion of a number of fhe questions dealt with in a study pre
pared by the Director General of WIPO. At its session in Sep
tember/October 1976, the Assembly of the Paris Union decided
that a Diplomatic Conference for the Revision of the Paris Con
vention should be convened (at present the date is expected to
be during the first half of 1978). The Assembly of the Paris
Union established the Preparatory Intergovernmental Committee
on the Revision of that Convention. That Committee met in
November 1976. After a discussion of the questions concerning
article 5A (compulsory licenses, etc.) of the Paris Convention
and of the questions concerning inventors' certificates, the Com
mittee decided that those questions should be considered again
by it at its next session (June 1977) after preparation in two
separate Working Groups. These Working Groups met in Feb
ruary and March 1977, respectively. As to the third item on its
agenda-concerning preferential .treatment without reciprocity
and the priority period-the Committee asked the Director
General of WIPO to propose a draft text for a possible article
which, in essence, would allow any developing country to charge,
where the owner was a national of that country, half the amount
of the fees which it would charge if the owner were a national
of another .country. Due to lack of time, the Committee was not
able to consider the fourth item on its agenda, namely, the
question of unanimity or qualified majorities for the Diplomatic
Conference.

5. The second session of the Committee is scheduled for
June/July 1977 when it will consider the four items referred
to, as well as article 5 quater and article 4 bis of the Paris
Convention.

6. Classification of goods and services for the purposes of
the registration of marks: revision of the Nice Agreement. On
the basis of the recommendations of an Ad Hoc Committee of
Experts for the Revision of the Nice Agreement which met in
March 1976, and in the light of studies which that Committee
asked the International Bureau of WIPO to undertake, pro
posals concerning the revision of the Nice Agreement concern
ing the International Classification of Goods and Services for
the Purposes of the Registration of Marks will be submitted to
a Diplomatic Conference convened to meet in May 1977. The
proposals relate to the procedure for the adoption by the
Committee of Experts of amendments to the International
Classification.

7. Appellations of origin: revision of the Lisbon Agreement.
The study of the revision of the Lisbon Agreement for the Pro
tection of Appellations of Origin and their International Regis
tration or the conclusion of a new treaty on the same and
related subjects (including those covered by the Madrid Agree
ment for the Repression of False or Deceptive Indications of
Source on Goods, if that Agreement is not to be revised) will be
continued. A revised draft Treaty on the Protection of Geo
graphical Indications will be examined by a Committee of Ex
perts in 1977 and 1978. A Diplomatic Conference on the subject
may be convened to meet in 1979.

8. Appellations of origin: regulations under the Lisbon Agree
ment. At their sessions in September/October 1976, the Assem
bly and the Council of the Lisbon Union modified the Regula
tions for carrying out the Lisbon Agreement for the Protection
of Appellations of Origin and their International Registration,
principally to take into account the situation by the entry into
force on October 31, 1973, of the Stockholm Act (1967) of the
Lisbon Agreement. The Regulations as modified also provide
for the possibility of renouncing protection in one or some of
the countries party to the Lisbon Agreement and for treating a

subsequent request for protection in a given country as a modifi
cation rather than as a new international registration.

9. Industrial designs: regulations under the Hague Agree
ment. A Working Group on the regulations under the Hague
Agreement concerning the International Deposit of Industrial
Designs met in February 1976 and adopted the text of new draft
Regulations under the Hague Agreement. The draft regulations
are intended to replace, after the entry into force of the Proto
col of Geneva of 1975 to the Hague Agreement, the Regulations
for carrying out the Hague Agreement as revised at London in
1934 and at The Hague in 1960. In the event of the entry into
force of the Portocol of Geneva of 1975 to the Hague Agree
ment, the Assembly and Conference of Representatives of the
Hague Union will be convened to adopt the regulations based
on that Protocol and to consider the administrative instruction
based on that Protocol.

10. New varieties of plants: revision of the UPOV Conven
tion. A Diplomatic Conf~rence for the revision of the Interna
tional (UPOV) Convention for the Protection of New Varieties
of Plants will be held in October 1978. The Committee of
Experts on the Interpretation and Revision of the UPOV Con
vention held two sessions in 1976 and will hold two sessions in
1977 and another in 1978 to discuss proposals for amendments
to the UPOV Convention. The Working Group on Variety De
nominations will also hold sessions in 1977 and possibly in
1978 to consider proposals concerning the amendment of article
13 of the UPOV Convention.

11. MEASURES TAKEN WITH A VIEW TO THE IMPLEMENTATION
OF MORE EFFECTIVE APPLICATION OF TREATIES

11. Committees of Experts and Working Groups, assisted by
the International Bureau of WIPO, continued during 1976, and
will continue in 1977, their work in adopting or recommending
measures for the implementation and more effective application
of international treaties in force, or about to enter into force,
in the field of industrial property, in particular those concerning
patents and trademarks. These measures concern both proce
dural and substantive matters under the said treaties and ar
rangements for servicing the intergovernmental bodies established
by the treaties.

Procedural matters

12. Draft forms and administrative instructions to be em
ployed by international authorities to be established under the
Patent Co-operation Treaty (PeT) and the Trademark Regis
tration Treaty (TRT) have been prepared or are under prepara
tion. Draft guidelines setting forth the duties of offices receiving
applications under the PCT and draft guidelines for applicants
using the PCT have also been prepared. Draft guidelines for
publication and for drawings under the PCT are being prepared.
In addition, a draft model agreement between the International
Bureau of WlPO and the International Searching Authorities
under the PCT has been prepared.

13. As .concerns international co-operation to resolve prob
lems of organization, storage and retrieval of technical informa
tion contained in patent documents, particularly in connection
with the searching or examination of applications for patents,
inventors' certificates, or similar titles, a number of activities
continued to be undertaken including, in particular, the stand
ardization of the form of documents, the processing, communi
cation and exchange of documents, abstracting, indexing,
classification and the development of other search tools.

14. With respect to patent documents, studies were carried
out on problems relating to the size and other physical charac
teristics of published patent documents, on the characteristics
pertaining to the layout and presentation and the production
and reproduction as well as the identification of patent docu
ments. Draft recommendations were prepared, or are in prepara
tion, including a standard code for the representation of names
of independent States and other entities which issue patent
documents and international organizations in the field of in
dustrial property, or concerning bibliographic data, and the
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identification of different kinds of patent documents. Draft
guidelines are in preparation concerning the titles of inventions
in patent documents, the inclusion of references cited in patent
documents, the numbering of patent and like applications, the
layout and the presentation of the first page of patent docu
ments, the size of margins, the physical characteristics of patent
documents, the standardization of computer output microforms
(COM), photo-optically generated microfiches, and official ga
zettes and journals.

15. Work will continue on the revision of the international
classifications established under existing international treaties
as well as the preparation for the convening of committees of
experts to review the international classifications established
under international treaties which will come into force. These
classifications are provided for under the Strasbourg Agreement
Concerning the International Patent Classification of March 24,
1971, the Nice Agreement Concerning the International Classifi
cation of Goods and Services for the Purposes of the Registra
tion of Marks of June 15, 1957, as revised at Stockholm on July
14, 1967, and the Vienna Agreement establishing an Interna
tional Classification of the Figurative Elements of Marks of
June 12, 1973.

16. As concerns patent documents, the International Patent
Classification (lPC) provides for a system according to which
each patent docu'ment is assigned a classification symbol corre
sponding to specified fields of technology to which the invention
description in the document pertains. This system facilitates, in
turn, the physical storage and retrieval of patent documents and
narrows the search for relevant references. As to marks, the
classification according to goods and services and the classifica
tion according to figurative elements facilitates the search for
identical or similar marks by those interested in knowing
whether any mark (already deposited or expected to be deposited)
may be in conflict with another mark and thus limits the scope
of the search and enable the search to be undertaken in a faster
and cheaper way.

17. Studies will also be undertaken to improve the proce
dures for the furnishing by national and regional patent offices
to the International Patent Documentation centre (lNPADOC),
established under an agreement between WlPO and the Gov
ernment of Austria, of bibliographic data concerning patent
documents in machine-readable form, as well as the arrange
ments for the dissemination of information by INPADOC to
such offices, to industry and to information, research and de
velopment centres, particularly in developing countries.

Substantive measures

18. Reference should be made to the continuation of work
in the field of trademarks and in the protection of plant varieties
concerning denominations and the examination of the criteria
for the grant of rights.

19. As concerns common denominations, searches will be
made in the International Itegistry of Marks, established at the
International Bureau of WlPO, in accordance with a procedure
for the conduct of trademark searches by the International
Bureau of WlPO with respect to common names for pesticides
proposed by the Technical Committee of the International Or
ganization for Standardization (ISO) which is responsible for
adopting internationally recognized names for pesticides and
related products. Under the procedure, ISO is informed of con
flicting trademarks for the same or similar products. In addition,
the International Bureau of WlPO draws the attention of
national or regional industrial property offices to the list of com
mon names adopted by ISO and procedures for their choice
with a view to safeguarding rights of present holders and en
quires as .to the protection which could be given to prevent such
names from being subsequently appropriated as trademarks.

20. Within the framework of the administration of the In
ternational Convention for the Protection of New Varieties of
Plants which prescribes that each new variety, if protected,
shall be given a denomination, guidelines for variety denomina
tions are being established and recommended for application

by the authorities of the states party to the Convention. These
guidelines contain provisions on the nature or character which
the denominations must meet in order to be approved by the
said authorities.

21. Also within the framework of the administration of the
International Convention for the Protection of New Varieties
of Plants, guidelines are being prepared for the conduct of tests
for distinctness, homogeneity and stability for each species of
crops. In addition, the possibilities are being studied for intro
ducing co-operation between authorities of member States, on
the results of the examination. The measures for co-operation
which are under study include centralizing the testing of varie
ties in the initial stage and an examination on the national level
in later stages, the exchange of test results and test reports,
particularly through the conclusion of bilateral agreements (for
which a draft model agreement has been prepared), and the
harmonization of application forms, technical questionnaires,
test reports and fees.

Servicing, in co-operation with other specialized agencies, of
meetings of intergovernmental bodies established under inter
national treaties

22. Joint, parallel or other co-operative efforts are planned
for the servicing of the meetings of intergovernmental bodies
established under international treaties in the field of copyright
and neighboring rights.

23. The Intergovernmental Committee, established under
article 32 of the International Convention for the Protection of
Performers, Producers of Phonogrammes and Broadcasting Or
ganizations (Rome Convention) will be convened jointly with
the International Labour Organisation (lLO) and the United
Nations Educational, Scientific and Cultural Organization
(UNESCO) in December 1977. Officials of the secretariats of
the three organizations, designated by the Directors General
thereof, constitute the secretariat of the Committee.

24. The Executive Committee set up under the Berne Con
vention for the Protection of Literary and Artistic Works (Stock
holm Act, 1967 and Paris Act, 1971) will meet in extraordinary
session in December 1977 in conjunction with a meeting of the
Intergovernmental Copyright Committee established under the
Universal Copyright Convention. The International Bureau of
WIPOprovides the secretariat for the former Committee and
the secretariat of UNESCO provides the secretariat for the latter.

Ill. AcnVITIES POSSIBLY LEADING TO THE ADOPTION OF NORMA-
TIVE TEXTS, THE FINAL FORM OF WHICH HAS NOT YET BEEN
DECIDED UPON

25. Computer programmes. On the basis of the guiding
principles formulated by, and the discussions of, an Advisory
Group of Non-Governmental Experts on the Protection of Com
puter Programs, including those of its third session in May 1976,
the International Bureau of WlPO is preparing a new draft of
model provisions for national laws relating to the legal pro
tection of computer software, accompanied by notes explaining
certain choices, giving alternative solutions and indicating the
arguments for and against the solutions suggested. The model
provisions will be followed by an account of the arguments for
and against the establishment of a system for the deposit or
registration of computer software. '

26. The International Bureau of WlPO will also prepare a
draft Agreement for the Protection of Computer Software and
its International Deposit reflecting the solutions adopted in the
model provisions.

27. Protection 0/ consumers. During 1977, the International
Bureau of WlPO will undertake a study with a view to ex
ploring the possibilities of international co-operation for prevent
ing and repressing unfair competition with particular regard to
the interests of consumers. A committee of experts dealing
with this question will meet in 1978 and 1979.

28. Surveys and studies on copyright matters. The Inter
national Bureau of WIPO, in co-operation with the secretariat
of UNESCO, continued the work called for by the Executive
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Committee of the. Berne Union.and the Intergovernmental Copy
right Committee established under ,the Universal Copyright
Convention, namely, the survey on problems arising from the
use of audiovisual caSsettes and discs, on problems arising from
the transmission by cable of television programs, on problems
arising from the use of electronic computers and related facili
ties for access to or the creation of works, and on the applica
tion of the revised Paris texts of 1971 of the Berne and Universal
Convention.

29. Surveys and studies on neighb'oring rights. The inter
national Bureau of WIPO, jointly with secretariats of ILO and
UNESCO, will complete, in 1977, the inquiries called for by
the Intergovernmental Committee of the International (Rome)
Convention for the Protection of Performing Artists, Producers
of Phonogrammes and Broadcasting Organizations as regards ex
perience in the administration of the rights provided for by the
Convention, moneys collected and distributed, the incidence of
piracy and relevant case law and regarding copyright royalties.

IV. PREPARATION OF MODEL LAWS AND MODEL PROVISIONS

30. New model law for developing countries on inventions
and know-how. On the basis of drafts prepared by the Inter
national Bureau, a Working Group has been working since
November, 1974, on the preparation of a new model law for
developing countries on inventions and know-ho",:.

31. The Working Group will hold one session in 1977 and
one final session in 1978. After the 1977 session, the complete
draft texts will be sent for comments to the Governments of
the States members of the Permanent Committee. The 1978
session will, on the basis of the comments received, review the
texts once more. The texts will be published in Arabic, English,
French and Spanish in 1979 and 1980.

32. New model law for developing countries on trademarks
and related matters. The International Bureau will revise the
1967 BIRPI Model Law for Developing Countries on Marks,
Trade Names, and Acts of Unfair Competition and will pre
pare the draft of a new model law on the same subject, accom
panied, in part, by model regulations and explanatory notes
(commentary),'A working group, to be established on the recom
mendation of the Permanent Committee, will review these
drafts and advise the International Bureau; it will hold one
session in 1977, two sessions in 1978 and one session in 1979.

33. Model Law for Arab States on trademarks. In accor
dance with the decision of the Committee of Experts which had
met in Tunis in June, 1975, to study the draft of a Model Law
for Arab States on Trademarks, the secretariat of the Industrial
Development Centre for Arab States (IDCAS) and the Inter
national Bureau, in co-operation with the Chairman of the
Committee, prepared in October, 1975, a revised draft on the
basis of the observations and proposals submitted during that
meeting.

34. . The revised draft was submitted to a Drafting Com
mittee which met at Doha, Qatar, in November, 197~, at the
invitation of the Government of Qatar. The Drafting Committee
completed the revised draft and adopted the final text of the
Model Law. The Model Law, which was prepared in Arabic,
has been translated into English and French and was printed
by the International Bureau in these three languages in one
volume.

35. Model laws for English-speaking African countries.
Within the framework of the Conference on Industrial Property
Laws of English-Speaking Africa ("The Industrial Property
Conference") and its two Committees (for patent matters and
for trademark and industrial design matters), the secretariat of
which is provided by WIPO and the United Nations Economic
Commission for Africa (ECA), model laws for English-speaking
African countries on industrial property subjects are being
prepared.

" 36. A draft model law for English-speaking African coun-
tries on patents, utility certificates and innovations, together
with a commentary, was prepared by the International Bureau of
WIPO in consultation with the ECA and with the assistance of

consultants from the patent offices of English-speaking African
countries. The draft was reviewed by the Committee for Patent
Matters at its meeting in December 1976. A revised draft will
be prepared by the secretariat in the light of the suggestions and
observations of the Committee, as well as further developments
in the work of the WIPO Working Group on. the Model Law
for Developing Countries on Inventions and Know-how.

37. The Committee for Trademark and Industrial Design
Matters, which also met in December 1976, examined a report
on the results of a trademark questionnaire sent to the trade
mark offices of all English-speaking African countries, prepared
by the Secretariat of the ECA, and an outline of provisions on
marks, prepared by the International Bureau of WIPO. The
Committee gave guidance to the interim secretariat concerning
the drafting of a model law on marks for English-speaking
African countries. In addition, the Committee requested the
interim secretariat to carry out a survey on the desirability of
establishing independent industrial design systems in the region
and to prepare an outline of possible model provisions on in
dustrial designs.

38. Model law on copyright. A committee of governmental
experts to prepare a model law on copyright for the developing
countries was convened 'by the Government of Tunisia with the
assistance of WIPO and UNESCO in Tunis in FebruaryIMarch
1976. Delegations from 27 developing countries took part in
the work of the Committee. The Palestine Liberation Organi
zation, four intergovernmental organizations and 16 international
non-governmental organizations sent observers.

39. The discussions were based on a draft model law, final
ized by the International Bureau and the secretariat of UNESCO
following the meeting of a committee of African experts in
Abidjan in October 1973, and a commentary on that draft pre
pared by the two secretariats, as well as on the comments
received from States and from interested international organiza
tions. After a general discussion, the Committee adopted the
text of the Model Law on Copyright for Developing Countries,
and asked the two secretariats to revise the text of the com
mentary which accompanied the draft model law in the light
of its discussions and decisions.

40. The publication of the Model Law for Developing Coun
tries on Copyright in four languages will be continued and
completed, jointly with UNESCO, in 1977.

41. Model provisions for the implementation of the Brussels
Convention Relating to the Distribution of Programme-Carrying
Signals by Satellite (1974). The International Bureau of WIPO,
in conjunction with the secretariat of UNESCO, will prepare
model provisions, taking into account the different needs of
different countries, for the implementation of the Brussels Con
vention Relating to the Distribution of Programme-Carrying
Signals Transmitted by Satellite (1974).

V. GUIDELINES AND MODEL AGREEMENTS

42. Guidelines on industrial property licensing in developing
countries. A Working Group on Guidelines for Industrial Prop
erty Licensing in Developing Countries met in June 1976. The
Working Group examined the draft text of a guide on the legal
aspects of the negotiation and preparation of industrial property
licenses and technology transfer agreements appropriate to the
needs of developing countries, prepared by the International
Bureau taking into account the advice of consultants. The Work
ing Group made a number of suggestions to improve the scope,
content and presentation of the guide.

43. The final version of the guide is being prepared by the
International Bureau on the basis of the discussions in the
Working Group and with the assistance' of consultants. The
guide will be published in the second half of 1977. The guide
will be used as a working text for seminars and training courses.
In 1979, a working group will be convened to revise the guide
in the light of experience and OD the basis of proposals to be
made by the International Bureau.

44. Access to and dissemination of works and performances
of foreign origin protected by copyright and neighboring rights.
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The International Bureau, in co-operation with national copy
right authorities, will undertake in 1977 a study of practical
problems, and means of solving them; in securing access to and
national publication and dissemination of works of foreign ori
gin, particularly for educational, instructional and scientific pur
poses. Among the possible means of solving such problems to
be included in the study will be the preparation of guidelines on
the negotiation of ~greementsfor the dissemination of such
works and of standard or model agreements to that effect. The
study will also include· an examination of the steps taken so far
for the implementation of the special provisions regarding de
veloping countries of the Paris Act of the Berne Convention, of
any obstacles to such implementation and of practical arrange
ments which could assist it. A working group will meet in 1978
and 1979 to review the study and to make recommendations to
the WIPO Permanent Committee for Development Co-operation
.Related to Copyright and Neighboring Rights concerning ac
tion, including the possible preparation and publication of such
guidelines, which could be taken in the field of copyright and
neighboring rights, nationally and internationally, in order to
promote access to works of foreign origin.

45. Guide to the Berne Convention. The International Bu
reau of WIPO, with the assistance of specialists in international
copyright law, will prepare during 1977 the draft of a guide to
the Berne Convention on the Protection of Literary and Artistic
Works in the form of a commentary on that Convention.

VI. GLOSSARIES AND MANUALS

46. Industrial property glossary and manual for developing
countries. The manuscripts for an industrial property glossary
and manual for developing countries will be prepared by the
International Bureau of WIPO in 1977 and 1978. Such a glos
sary and manual would define the terms most frequently used in
industrial property laws and would give general information,
for the use of readers in developing countries, on the charac
teristic aims and essence of industrial property systems, their
administration, the procedures to secure industrial property
rights in various countries, the typical contractual relations
under them, their effect in respect of the disclosure and dis
semination of information and international aspects of indus
trial property relations.

47. Copyright glossary and manual for developing coun
tries. The manuscripts for a copyright glossary and manual for
developing Countries will be prepared by the secretariats of
WIPO and UNESCO, in 1977 and 1978, and printed and pub
lished in 1979. Such a glossary and manual would define the
terms most frequently used in copyright laws and give general
information, for the use of readers in developing countries, on
the characteristic aims and essence of copyright laws, their
administration, typical contractual relations under. them and
international aspects of copyright relations.

VII. STUDIES OF LEGlSLATIVE AND INSTITUTIONAL ARRANGE
MENTS FOR THE PROMOTION OF CREATIVE INTELLECTUAL

ACTIVITY

48. Promotion of domestic inventive and innovative capacity.
The International Bureau will undertake in 1977 a study of
the legislative and institutional, both governmental and private,
arrangements which exist in the field of industrial property in
developing and developed countries for the promotion of inven
tion innovation, rationalization and adaptation of technology.
A ~orking group will meet in 1978 and 1979 to review the
study and to make recommendations to the WIPO Permanent
Committee for Development Co-operation Related to Industrial
Property concerning action which could be taken in the field
of industrial property nationally, regionally and internationally
for the strengthening of capabilities for the creation of suitable
indigenous technology. A report on this item, prepared by the
International Bureau, was submitted to the Permanent Com
mittee at its session in March 1977.

49. Support of national authors and performers. The Inter
national Bureau will undertake in 1977 a study of the legislative
and institutional, both governmental and private, arrangements

which exist in the field of copyright and neighboring rights in
developing and developed countries for the support of national
authors of literary and artistic works (including musical works), .
performers and other creative artists, including statutory provi
sions affecting contractual relationships in the absence of spe
cific agreement, standard contractual provisions, advisory boards,
fee-collecting spcieties, etc. A working group will meet in 1978
and 1979 to review the study and to make recommendations to
the WIPO Permanent Committee for Development Co-operation
Related to Copyright and Neighboring Rights concerning action
which could be taken in the field of copyright and neighboring
rights nationally and internationally in order to encourage
creativity in developing countries.

VIII. PUBLICATION OF THE RECORDS OF DIPLOMATIC CON
FERENCES AND THE COLLECTION AND PUBLICATION OF LEGISLA
TIVE TEXTS

50. Records of diplomatic conferences. The French editions
of the Records of the Washington Diplomatic Conference on
the Patent Co-operation Treaty and the French edition of the
Records of the Vienna Diplomatic Conference on the Trade
mark Registration Treaty 1973 were published during 1976.

51. Work will continue on the preparation and publication
of the records of other diplomatic conferences held in 1974
and 1975, including the records of the International Conference
of States on the Distribution of Programme-Carrying Signals
Transmitted by Satellite, held at Brussels in 1974.

Legislative texts

52. Industrial Property Laws and Treaties. The new legis
lative series entitled "Industrial Property Laws and Treaties,"
which began in the February 1976 issue of the monthly review
Industrial Property/La ProprUte industrielle, became available
as a separate publication in September 1976. As a complemen
tary service to that monthly review, it consists of a special
binder, with contents pages and assembling instructions, in which
the detachable legislative texts published in that review may
be stored. The service may also be purchased separately. Indus
trial Property Laws and Treaties is divided into three main
subject areas-national laws, multinational treaties and bilateral
treaties-and the legislative texts are classified accordingly and
then subclassified according to country and subject-matter.

53. Legislation on trademarks. The International Bureau of
WIPO is preparing, according to standard criteria, a summary
of selected legislations in the field of trademarks which will be
published in the third quarter of 1977. The summary will also
serve as background information in the preparatory work for
the revision of the Paris Convention (see paragraph 4 above).

54. Laws and treaties on copyright and neighboring rights.
The collection of laws and treaties on copyright, published in
co-operation with UNESCO, and the collection of laws and
treaties on neighboring rights, published in co-operation with
ILO and UNESCO, will be kept up to date, possibly taking
into account the recommendations of a working group on
rationalization.

55. Summary of national legislation in the field of copyright.
The lnternational Bureau will prepare, according to standard
criteria, a summary of all national legislation in the field of
copyright which will be published in 1977 in tabular form.
A report of that summary, together with a comparative study
of national legislation prepared by UNESCO, will be published
jointly with UNESCO in 1978.

Other legal publications

56. Periodic reviews. The International Bureau of WIPO
will continue the publication of the periodic reviews Industrial
Property, Copyright and Le Propiedad Intelectual which CO';ltain
texts of legislative treaties and legal studies as well as notifica
tions on the status of international treaties administered by
WIPO.

57. Authentic and official texts. In addition, the International
Bureau will continue to publish the authentic or official texts
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in various languages of the international treaties and the inter
national classifications administered by 'YIPO, either in the form
of brochures or as supplements to the manuals of. industrial
property conventions and copyright conventions.

IX. ADVISORY SERVICES AND TRAINING OR 011l~R ASSISTANCE IN
THE ESTABUSHMENT OR STRENG11IENING OF NATIONAL OR
REGIONAL INSTITUTIONS

National institutions

58. During 1976, WIPO also received requests from several
developing countries for technical co-operation relating to:

(i) the revision of their industrial property legislation or
copyright legislation, or specific aspects of it: Algeria (trade
marks); Madagascar (industrial property); Mauritius (industrial
property and copyright); Niger (copyright); Philippines (indus
trial property and copyright); Togo (copyright); Tunisia (indus
trial property); Zaire (industrial property);

(ii) the modernization of their industrial property or copy
right administration, or the reorganization of some of their
branches: Brazil (UNDP-financed project for the modernization
of the patent system); Ecuador (reorgm,ization of the industrial
property office); Iraq (trademark system); Madagascar (industrial
property administration); Mali (establishment of an indus
trial property office); Nigeria (industrial property, modernization
of the administration); Rwanda (industrial property administra
tion); Sudan (industrial property administration); Togo (copy
right administration); Tunisia (industrial property administra
tion); Zaire (industrial property administration);

(Hi) training of staff: Cuba (use of the International Patent
Classification (IPC»; Senegal (patent licensing questions); Vene
zuela (industrial property).

59. In most cases, these requests were fulfilled by sending
WIPO officials to discuss with the competent authorities of the
interested countries the exact scope of their needs and the most
suitable manner in which to provide the assistance. In many
cases the co-operation that followed consisted in sending experts
to assist the competent officials of the country concerned in the
implementation of the reorganization or training project which
may have been set up for that purpose. Often, some of the
responsible officials of the developing country concerned were
also offered the opportunity of being trained abroad in the tasks
that they would be required to perform as a consequence of the
reorganization project, or to see, in practice, how certain situa
tions were solved in other countries.

Regional institutions

60. African Intellectual Property Organization (OAPI). At
the request of the Director General of OAPI, the International
Bureau prepared in January 1976, preliminary draft proposals
for the revision of the Libreville Agreement of September 13,
1962, establishing OAPI, including its existing annexes on
patents and trademarks, and for the introduction of annexes on
utility models, trade names, protection against unfair competi
tion, copyright, and the establishment of a patent documentation
and information service. The draft proposals were revised by a
Drafting Committee in 1976. The Administrative Council of
OAPI, at its session in February 1977, approved the proposals
and recommended their acceptance by the member States of
OAPI.

61. Industrial Property Organization for English-Speaking
Africa. A diplomatic conference, convened jointly by the United
Nations Economic Commission for Africa (ECA) and WIPO
at Lusaka, Zambia, in December 1976, adopted the Agreement
on the Creation of an Industrial Property Organization for
English-Speaking Africa. A draft of that agreement had been
prepared by the Conference on Industrial Property Laws of
English-speaking Africa at its meeting in Addis Ababa in 1974.
The Agreement establishes a regional industrial property or
ganization (hereinafter referred to as "the Organization") for
the study and promotion of the co-operation in industrial prop
erty matters, including the harmonization and development of
industrial property laws, the establishment of common services

or organs for the co-ordination, harmonization and development
of industrial property activities, and assistance in the acquisition
and development of technology relating to industrial property
matters. The Agreement calls for the Organization to col
labora.,te with the ECA, WIPO and other appropriate organiza
tions. The organs of the Organization will include a Council,
consisting of the heads of offices dealing with the administration
of industrial property matters or other persons having requisite.
knowledge of such matters, and a secretariat. A resolution
adopted by the Diplomatic Conference requests the ECA and
WIPO, in consultation with the Bureau of the Conference on
Industrial Property Laws of English.speaking Africa, to act
as the interim secretariat until the secretariat of the Organiza
tion is established; it further requests the said Conference to
prepare the entry into force of the Agreement.

62. The Agreement, which was unanimously adopted on 9
December 1976, was signed on that day on behalf of the fol
lowing States: Ghana, Kenya, Mauritius, Somalia, Uganda,
Zambia. The Agreement remains open for signature at Lusaka
until 31 December 1977. Instruments of ratification or accession
are to be deposited with the Government of the Republic of
Zambia.

63. Membership of the Organization is open to Botswana.
Ethiopia, Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi,
Mauritius, Nigeria, the Seychelles, Sierra Leone, Somalia, the
Sudan, Swaziland, Uganda, the United Republic of Tanzania
and Zambia; other States members of ECA may become mem
bers of the Organization on such conditions as its Council may
determine.

64. Advice and assistance in legislation, institutions, and
related matters. At the request of governments and regional
organizations, expert services will continue to be made available
by the staff of WIPO, with the aid of consultants if necessary,
to assist national or regional authorities or interested private
circles in developing countries in formulating, revising or har
monizing their legislation on industrial property, copyright and
neighboring rights, in establishing or strengthening national or
regional institutions concerned with such matters, and in pre
paring plans for projects on such matters to be financed by
UNDP or from other sources and carried out by WIPO, and,
where necessary, in organizing meetings for the said purposes.

65. Functions, Administration and Role of Industrial Prop
erty Offices. A survey will be undertaken in 1977, of the func
tions, administration and role in the governmental structure of
industrial property offices in selected developing and developed
countries. At the request of governments of developing countries,
and mainly if external financing can be found, fact-finding mis
sions to explore their difficulties and requirements will be under
taken during 1978 and 1979. A report on this item, prepared
by the International Bureau, was submitted to the WIPO Per
manent Committee for Development Co-operation Related to
Industrial Property at its session in March 1977.

Traineeships

66. In co-operation with various industrial property and
copyright offices, 38 traineeships for a duration of up to two
months were arranged in 1976 for officials from the following
33 countries: Algeria, Benin, Bolivia, Chad, Chile, Colombia,
Costa Rica, Cuba, Ecuador, Ethiopia, Fiji, Gambia, Guatemala,
India, Indonesia, Iraq, Jordan, Kenya, Madagascar, Malaysia,
Mexico, Pakistan, Peru, Philippines, Republic of Korea, Rwanda,
Sudan, Tanzania, Thailand, Trinidad and Tobago, Venezuela,
Zaire Zambia. Twenty-nine of these traineeships were awarded
in th~ field of industrial property and 9 in the field of copyright.

67. The training took place at the International Bureau of
WIPO in Geneva, at the African Intellectual Property Organi
zation (OAPI) and in the following 16 countries, the Govern
ments of some of which covered fully or in part the costs of
the training programme of one to four trainees: Australia,
Canada, Czechoslovakia, Egypt, France, Germany, Federal
Republic of, Israel, Japan, Mexico, Netherlands, Spain, Sweden,
Switzerland, USSR, United Kingdom, United States of America.
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The remainder of the costs were borne by the budget of the
WIPO Permanent Legal-Technical Programme.

68. A symposium on copyright matters for the benefit of
seven of the trainees-from Africa, Chad, Chile, India, Mexico,
Philippines, Rwanda-was organized in Geneva, in September
1976, by the International Bureau with the participation of the
International Publishers Association (IPA).

69. The training programme will continue to be imple
mented during 1977.

Regional meetings, seminars, training courses, etc.
70. At least six meetings, seminars or training courses in

developing regions, with limited or wider participation, will be

organized in each of the years 1977 to 1979. Working documents
will be prepared by the International Bureau, in some cases
with the assistance of consultants mainly from the regions con-'
cerned. Discussion, e)!:change of experience and training will
cover such subjects as: (i) promotion of domestic inventive and
innovative capacity; (ii) industrial property office functions and
administration; (Hi) national application of the new Model Law
for Developing Countries on Inventions and Know-how; (iv) ad
ministration of trademarks; (v) control of license agreements:
(vi) negotiation of license agreements (on the basis of the "Li
censing Guide" prepared in 1976 and 1977): (vii) results of the
revision of the Paris Convention: (viii) copyright and neighbor
ing rights matters.

",



A. BmLIOGRAPHY OF RECENT WRITINGS RELATED TO THE WORK OF UNCITRAL

I

~\

1. GENERAL

Asian-African Legal Consultative Committee. Report of the
Fifteenth Session (New Delhi, 1976).

M. J. Bonell. Le regole oggettive del commercio internazionale.
Clausole tipiche e condizioni generali (Milan, Giutfre, 1976).

R. H. Graveson. One Law. On Jurisprudence and the Unification
of Law (Netherlands, North Holland Publishing Company,
1977).

Hague-Zagreb Colloquium. Essays on the Law of International
Trade (The Hague, T. M. C. Asser Institut, 1976).

Louise H. Hayes. A modern lex mercatoria: political rhetoric or
substantive progress? (1977) 3 Brooklyn Journal of Inter
national Law, p. 210.

R. H. Mankiewicz. Solutions jurisprudentielles des divergences
entre le texte authentique d'une convention d'unification de
droit prive et la loi nationale de sa mise en oeuvre, ou une
loi posterieure (1974) 5 Revue de Droit de l'Universite de
Sherbrook, p. 275.

R. Herber. Die Arbeiten des Ausscbusses der Vereinten Nationen
fUr Internationales Handelsrecht (UNCITRAL) (1976) 22
Recht der lnternationalen Wirtschaft, p 125.

Max-Planck-Institut fUr Ausliindisches und Internationales Priv
atrecht. Aufsatzdokumentation zur Privatrechtsvergleichung,
Privatrechtsvereinheitlichung sowie zum internationalen Priv
atrecht und ausliindischen Privatrecht. Eine Bibliographic der
Jiihre 1968-1972 (Tilbingen, J. C. B. Mohr (p. Siebeck), 1975).

G. Moller. Metoder til harmonisering og unifikation i norden,
EEC og U.S.A. (1974-1975) 44 Nordisk Tidsskrift for Inter
national Ret og Jus Gentium, p. 229.

. K. W. Ryan. International Trade Law (Sydney Law Book Com
pany Limited, 1975).

P. Szabo and Z. Petri (OOs). A Socialist Approach to Compara
tive Law (Sythotf, Leiden,-Budapest Akademiai, Kiado, 1977).

Treves T. Convention de droit prive uniforme et clauses or
(1976) 12 Rivista di Diritto Internazionale Private e Proces
suale, p. 16

I. Vilus. Opsti uslovi formularnih ugorova (Beograd, Savremena
Administracija, 1976).

P. Zajtay. Reception of foreign law and unification of law (1975)
25 Louisiana Law Review, p; 1117.

2. INTERNATIONAL SALE OF GOODS

J. Bess. Grundprinzipien des Haager EinheitIichen Kaufgesetzes
(1975) 21 Recht der Internationalen Wirtschaft, p. 14.

Stojan Cigoj. International sales: formation of contracts (1976)
23 Netherlands International Law Review, p. 257.

E. J. Cohn-F. A: Mann. EinheitIiches Kaufgesetz und Inter
nationales Privatrecht (1975) 30 Juristenzeitung, p. 246.

Hans Dolle. Kommentar zum Einheitlichen Ka(,lfrecht (Munich,
Verlag C. H. Beck, 1976).

G. Hager. Die Rechtsbehelfe des Verkiiufers wegen Nichtab
nahme der Ware nach amerikanischem, deutschem und ein
heitlichem Haagen Kaufrecht (Frankfurt a.M., Metzner,
1975).

P. Kahn. La vente internationale (en fran~ais et en allemand).
In Les clauses contractuelles dans les echanges commerciaux,

. 4Cme Seminaire des Facultes de droit de MontpelIier et de
Heidelberg, 1972, p. 157.

Kazuaki Sono. Unification of Limitation Period in the Inter
national Sale of Goods (1975) 35 Louisiana Law Review,
p. 1127.

V. Stotter. Internationales Einheitskaufrecht (MUnchen, Gold
mann, 1974).

J. Szasz. A Uniform Law of International Sale of Goods (Sy
thotf, Leiden, 1975).

3. INTERNATIONAL PAYMENTS

Ch. Bontoux. Considerations sur les nouvelles regles et usances
uniformes relatives aux credits documentaires (Revision 1975),
Revue de la Banque, Vol. 39, 1975, p. 83.

R. Eberth. Die Revision von 1974 der EinheitIichen Richtlinien
und Gebraiiche fUr Dokumenten-Akkreditive (1975) 21 Recht
der Internationalen Wirtschaft, Vol. 21, 1975, p. 365.

----,. Documentary credits in England and Germany
(1975) Journal of Business Law, p. 29.

S. Macearone. The international bill of exchange. Verso una
unificazione del diritto cambiario internazionale (1976) XXXII
Bancaria, p. 228.

B. S. Wheble. Uniform customs and practice for documentary
credits (1974 revision) 1975 The Journal of Business Law,
p. 281.

----. Documentary credits-The International Chamber of
Commerce Code of Practice (1975) 3 Lloyd's Maritime and
Commercial Law Quarterly, p. 8.

H. S. White. Convention on the uniform law of international
bills of exchange and international promissory notes: a com
parison to the uniform commercial code (1975), 5 Georgia
Journal of International and Comparative Law, p. 216.

4. INTERNATIONAL COMMERCIAL ARBITRATION

Bernard U. Cremades. Arbitraje Comercial Internacional (Ma
drid, Marcial Pons).

A. Goldstajn. Medunarodna Trgovacka A.rbitraza (Zagreb, 1975).

B. von Hotfman. UNCITRAL Rules flir internationale Sehied
nerfahren (1976) 22 Recht der Internationalen Wirtschaft, p. 1.

Patrick J. O'Keefe. A.rbitration in International Trade (Sydney,
Prosper Law Publications, 1975).

Oiorgio Sacerdoti. The New Arbitration Rules of' ICC and
UNCITRAL (1977) 11 Journal of World Trade Law, p. 248.

Peter Sehlosser. Das Recht derInternationalen Privaten Sehieds
gerichtsbarkeit. J. C. B. Mohr (Tubigen, Paul Siebech, 1975,
2 vols).

P. Sanders. Aspects de l'arbitrage international (1976), 53 Revue
de Droit International et de Droit Compare, p. 129.

P. Sanders (general editor). Yearbook of Commercial Arbitra
tion, Vol. I, 1976 (International Council for Commercial
Arbitration: Kluwer, Deventer, Netherlands).

Donald B. Straus. ICCA's Past Role in Developing the
UNCITRAL Arbitration Rules and its Future Role in their
Use (New' York, AmeriCan Arbitration Association 1976).

Terence N. Thopson. The UNCITRAL Arbitration Rules (1976)
17 Harvard International Law Journal, p. 141.

311



312 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm

B. CHECK LIST OF UNCITRAL DOCUMENTS

List of documents before the Commission at its tenth session

A. GENERAL SERIES

Title or description Document reference

International Sale of Goods: comments by
Governments and international orgaillzations
on the draft Convention on the International
Sale of Goods ; . . . . . . . . . . . . . A/CN.9/125 and Add.1 to 3

International sale of goods: analysis of com
ments by Governments and international or
ganizations on the draft Convention on the
International Sale of Goods as adopted by
the Working Group on the International Sale
of Goods: report of the Secretary-General A/CN.9/126

International commercial arbitration: note by
the Secretary-General. . . . . . . . . . . . . . . . . . A/CN.9/127 and Add.1

Report of the Working Group on the Interna-
tional Sale of Goods on the work of its eighth
session (New York, 4-14 January 1977) . . . . A/CN.9/128

Current activities of international organizations
related to the harmonization and unification
of international trade law: report of the Sec-
retary-General A/CN.9/129 and Add. 1

Security interests: report of the Secretary-
General A/CN.9/130

International payments: study on security in-
terests: report of the Secretary-General. . . . A/CN.9/131

Security interests: security interests in the
United States of America: note by the Secre
tariat on article 9 of the Uniform Com-
mercial Code " . . . . . A/CN.9/132

Liability for damage caused by products in-
volved in international trade: report of the
Secretary-General. . . . . . . . . . . . . . . . . . . . . A/CN.9/133

Provisional agenda, annotations thereto, and
tentative schedule of meetings: note by the
Secretary-General. . . . . . . . . . . . . . . . . . . . . A/CN.9/134

International sale of goods: draft Convention
on the International Sale of Goods: draft
articles concerning implementation and
other final clauses: report of the Secretary-
General A/CN.9/135

General conditions of sale and standard con-
tracts: report of the Secretary-General. . . . . A/CN.9/136

Training and assistance in the field of interna-
tional trade law: note by the Secretary-
General A/CN.9/137

Consistency of legal provisions drafted by the
Commission or its working groups: note by
the Secretariat A/CN.9/138

Liability for damage caused by products in
volved in international trade: analysis of the
replies of Governments to the questionnaire
on liability for damage caused by products:
report of the Secretary-General. . . . . . . . . . A/CN.9/139
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Title or description Document reference

Possible conference of plenipotentiaries to
conclude a Convention on the International
Sale of Goods: financial implications: note
by the Secretary-General " A/CN.9/140

B. RESTRICTED SERIES

Plenary

Proposed schedule of meetings. . . . . . . . . . .. A/CN.9/X/CRP.1
Report of Committee of the Whole 11: intro-

duction .. , , . . .. . . .. A/CN.9/X/CRP.2
Draft report of the United Nations Commission

on International Trade Law on the work of
its tenth session . . . . . . . . . .. A/CN.9/X/CRP.3 and

Add.1 to 4
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I

Draft Convention on the International Sale of
Goods

Committee of the Whole I

Article 2, amendment proposed by Finland ....
Article 2, proposal by the Federal Republic of

Germany .
Articles 1 and 4, proposal by Hungary .
Articles 10 and 11, proposals by the Union of

Soviet Socialist Republics " .
Proposals by the International Chamber of

Commerce , .
New article 13, proposal by the German Dem-

ocratic Republic .
Article 10, proposal by the German Democratic

Republic .
Article 13, proposal by the Union of Soviet

Socialist Republics .
Article 13, proposal by the Federal Republic

of Germany ' .
Article 15, proposal by the Federal Republic

of Germany '" ., .
Articles 7 and 25, proposal by Australia .
Article 23, proposal by Czechoslovakia .
Article 29 (1), proposal by Denmark .
Article 25, proposal by Finland and the United

States of America .
Article 7 (2) and new article 25 (2), proposal

by Norway .
Article 27, proposal by Norway .
Article 63, paragraph I, proposal by Norway ..
New article 41 bis, proposal by Norway .
Article 2, proposal by Norway .
Draft report of Committee of the Whole I re-

latin&. to the draft Convention on the Inter-
national Sale of Goods .

Article 22 (1), proposal by India .
Article 27, proposal by Yugoslavia .
Article 45, paragraph 2 (a), proposal by the

observerfor Denmark .

A/CN.9/X/C.1/CRP.1

A/CN.9/X/C.1/CRP.2
A/CN.9/X/C.1/CRP.3

A/CN.9/X/C.1/CRP.4

A/CN.9/X/C.1/CRP.5

A/CN.9/X/C.1/CRP.6

A/CN.9/X/C.1/CRP.7

A/CN.9/X/C.1/CRP.8

A/CN.9/X/C.1/CRP.9

A/CN.9/X/C.1 /CRP.10
A/CN.9/X/C.l/CRP.11
A/CN.9/X/C.1/CRP.12
A/CN.9/X/C.1/CRP.13

A/CN.9/X/C.1 /CRP.14

A/CN.9/X/C.1 /CRP.15
A/CN.9/X/C.1/CRP.16
A/CN.9/X/C.1/CRP.17
A/CN.9/X/C.1/CRP.18
A/CN.9/X/C.1/CRP.19

A/CN.9/X/C.1/CRP.20 and
Add.1 to 20

A/CN.9/X/C.1 /CRP.21
A/CN.9jX/C.1jCRP.22

A/CN.9/X/C.1/CRP.23



314 Yearbook of the United Nations Commission on International Trade Law, 1977, Volume vm
Title or description

Article 19, pr<?posal by Czechoslovakia . . . . . .
Article 25 bis, proposal by the observer of

Sweden .
Artjcle 27 (1), proposal by the United States of

America .
Article 25, proposal by Japan .
Article 25 bis, proposal by Hungary .
Article 50, proposal by Ghana .

Article 33, proposal by the German Democratic
Republic .

Article 7, proposal by Working Group .

Article 9, proposal by the United States of
America , .

Article 29 (1), proposal by the observer of Ire-
land .

Article 3 (2), proposal by the United States of
America .

Article 19, proposal by Czechoslovakia and
Denmark · .

Article 29 (1), proposal by Denmark, Hungary,
India and the United States of America· ....

Article 31, proposal by the Federal Republic of
Germany and Hungary .

Proposal by Finland, Denmark, Norway and
Sweden .

Article 41, proposal by the Federal Republic of
Germany .

Article 57 bis, proposal by the observer from
Poland .

Article 35, proposal of Working Group (Ger
man Democratic Republic, Ghana, India,
Mexico, Singapore and the United States of
America) .

Article 10, proposal by the Federal Republic of
Germany .

Article 25, proposal by the Special Working
Group by Finland, German Democratic Re-
public, Ghana, India, Japan, Mexico .

Article 50, proposal by Finland and Sweden ..
Final Articles, proposal by the Union of Soviet

Socialist Republics . . . . .'. . . . . . . . . . . . . . .
Article 27, proposal by Hungary .
Article 50, paragraph (5), proposal by the ob-

server of Poland .
Article 55, proposal by the observers for Nor-

way and Sweden .
Article 47, proposal by the German ,Democratic

Republic, Ghana, Ireland and the Philippines
Article 11, proposal by the Working Group

(Brazil, German Democratic Republic, NI
geria, Singapore, Sweden, the Union of
Soviet Socialist Republics and the United
States of America) ' .

Document reference

A/CN.9/X/C.l/CRP.24

A/CN.9/X/C.l/CRP.25

A/CN.9/X/C.l/CRP.26
A/CN.9/X/C.I/CRP.27
A/CN:9/X/C.l/CRP.28
A/CN.9/X/C.l/CRP.29

A/CN.9/X/C.I/CRP.30
A/CN.9/X/C.l/CRP.31 and

Corr.l

A/CN.9/X/C.l /CRP.32

A/CN.9/X/C.l/CRP.33

A/CN.9/X/C.l/CRP.34

A/CN.9/X/C.l/CRP.35

A/CN.9/X/C.l/CRP.36

A/CN.9/X/C.l/CRP.37

A/CN.9/X/C.l /CRP.38

A/CN.9/X/C.l/CRP.39

A/CN.9/X/C.I /CRP.40

A/CN.9/X/C.I/CRP.41

A/CN.9/X/C.l/CRP.42

A/CN.9/X/C.l/CRP.43
A/CN.9/X/C.I/CRP.44

A/CN.9/X/C.l/CRP.45
A/CN.9/X/C.I/CRP.46

A/CN.9/X/C.I/CRP.47

A/CN.9/X/C.I/CRP.48

A/CN.9/X/C.I /CRP.49

A/CN.9/X/C.I/CRP.50

\
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Article 50, proposal of Working Group (Ger
many, Federal Republic of, Ghana, Mexico,
Philippines, the Union of Soviet Socialist
Republics and United Kingdom) . . . . . . . . . A/CN.9/X/C.1/CRP.51

Article 50, proposal by the Union of Soviet So-
cialist Republics. . . . . . . . . . . . . . . . . . . . . . A/CN.9/X/C.1/CRP.52

Article 50, proposal by Sweden to amend
CRP.51 A/CN.9/X/C.l/CRP.53

Article 58, proposal by the United States of
of America , . . . A/CN.9/X/C.1/CRP.54

Report of the Drafting Group: draft Conven-
tion on the International Sale of Goods
(articles 1 to 67) . . . . . . . . . . . . . . . . . . . . . . A/CN.9/X/C.1/CRP.55 and

Corr.1 and Add.1 and Corr.1
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Committee of the Whole II
Draft report of Committee of the Whole 11 A/CN.9/X/C.2/CRP.1 and

Add.1 to 6

C. INFORMATION SERIES

List of participants , A/CN.9/INF.10

Working Group on the International Sale of Goods, eighth session

List of participants: members of the Working
Group A/CN.9/WG.2/VIII/INF.l

and Corr.1
Article 2, proposed by the Drafting Group

(Brazil, Czechoslovakia, United States) .
Article 4, proposal by the United States .
Article 4, proposal by Czecholsovakia .
Article 3A, proposal by Austria, Czechoslo-

vakia and United- Kingdom .
Article 5, proposals of the Observer from the

Federal Republic of Germany .
Article 4, proposal by Austria, France, the

United Kingdom and the USSR .
Article one, proposal by the Secretariat .
Proposal by Hungary .
Article 6A, proposal of the Observer from the

German Democratic Republic .
Proposal of the Observer from Finland .
Proposal by the Secretariat .
Article 6, proposal by Poland .
Draft report of the Working Group on the In-

ternational Sale of Goods on the work of its
eighth session (New York, 4-14 January
1977) .

Text of Article 5 .
Article 8, proposal by Hungary, Philippines and

the United States .
Article 8, proposal by Czechoslovakia and the

United States .
Text of Article 12 .
Text of Article 11 .
Text of Article 6 .

A/CN.9/WG.2/VIII/CRP.l
A/CN.9/WG.2/VIII/CRP.2
A/CN.9/WG.2/VIII/CRP.3

A/CN.9/WG.2/VIII/CRP.4

A/CN.9jWG.2/VIII/CRP.5

A/CN.9/WG.2/VIII/CRP.6
A/CN.9/WG.2/VIII/CRP.7
A/CN.9/WG.2/VIII/CRP.8

A/CN.9/WG.2/VIII/CRP.9
A/CN.9/WG.2/VIII/CRP.I0
A/CN.9/WG.2/VIII/CRP.l1
A/CN.9/WG.2/VIII/CRP.12

A/CN.9/WG.2/VIII/CRP.13
and Adds.I-9

A/CN.9/WG.2/VIII/CRP.14

A/CN.9/WG.2/VIII/CRP.15

A/CN.9/WG.2/VIII/CRP.16
A/CN.9/WG.2/VIII/CRP.17
A/CN.9/WG.2/VIII/CRP.18
A/CN.9/WG.2/VIII/CRP.19
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