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INTRODUCTION

This is the tenth volume in the series of Yearbooks of the United Nations Com­
mission on International Trade Law (UNCITRAL).l This volume covers the period
from July 1978 to the end of the Commission's twelfth session in June 1979.

The present volume consists of three parts. Part One completes the presentation
of documents relating to the Commission's report on the work of its eleventh session
by including material (such as action by the General Assembly) which was not avail­
able when the manuscript of the ninth volume was prepared. Part One also contains
the Commission's report on the work of its twelfth session which was held in Vienna
from 18 to 29 June 1979.

Part Two reproduces most of the documents considered at the twelfth session
of the Commission.

Part Three contains a commentary on the Convention on the Limitation Period
in the International Sale of Goods, which was adopted by the United Nations Con­
ference on Prescription (Limitation) in the International Sale of Goods (New York,
20 May-14 June 1974). In addition, Part Three contains a bibliography of recent
writings related to the work of UNCITRAL and a check list of UNCITRAL
documents.

1 To date the following volumes of the Yearbook of the United Nations Commission on
International Trade Law [abbreviated herein as Yearbook ... (year)] have been published:

Volume

I
II
III
IV
V
VI
VII
VIII
IX

Years covered
1968-1970

1971
1972
1973
1974
1975
1976
1977
1978

United Nations Publication,
Sales No.
E.71.V.l
E.n.VA
E.73.V.6
E.74.V.3
E.75.V.2
E.76.V.5
E.77.V.l
E.78.V.7
E.80.V.8



I. THE ELEVENTH SESSION (1978); COMMENTS AND
ACTION WIm RESPECT TO THE COMMISSION'S REPORT

A. United Nations Conference on Trade and Development (UNCTAD): extract
from the report of the Trade and Development Board (eighteenth session)*

"B. Progressive development of the law of international trade: eleventh an­
nual report of the United Nations Commission on International Trade Law
(agenda item 6 (b»

"476. At its 509th meeting, on 15 September 1978, the Board took note of
the report of UNCITRAL on the work of its eleventh session (A/33/17),82
which had been circulated under cover of TD/B/720.

"82 For the printed text, see Official Records of the General Assembly, Thirty-third Session,
Supplement No. 17 (A/33/17),"

... Official Records of the General Assembly, Thirty-third Session, Supplement No. 15 (A/
33115), vol. II, chapter V: Other particular matters in the field of trade and development.

B. General Assembly: report of the Sixth Committee (A/33/349)*
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INTRODUCTION

1. At its 4th and 5th plenary meetings, on 22 Sep­
tember 1978, the General Assembly decided to include
in the agenda of its thirty-third session the item entitled
"Report of the United Nations Commission on Interna­
tional Trade Law on the work of its eleventh session"
and to allocate it to the Sixth Committee.

2. The Sixth Coltlmittee considered this item at its
4th to 13th meetings, from 26 September to 6 October
1978, at its 22nd and 23rd meetings, on 17 and 18
October 1978, and at its 618t and 62nd meetings, on 1
and 4 December 1978.

3. At the 4th meeting, on 26 September, Mr. S. K.
Date-Bah (Ghana), Chairman of the United Nations
Commission on International Trade Law at its eleventh
session, introduced the Commission's report on·the work

... 8 December 1978. Official Records of the General Assem­
bly, Thirty-third Session, Annexes, agenda item 115.

3

of that session (A/33/17).1 The Sixth Committee also
had before it a report of the Secretary-General on the
financing of symposia on international trade law (A/331
177), a note by the Secretary-General concerning the
United Nations Conference on the Carriage of Goods By
Sea, held at Hamburg from 6 to 31 March 1978 (AI
C.6/33/L.2) and the comments on the Commission's
report by the Trade and Development Board of the
United Nations Conference on Trade and Development
(A/C.6/33/L.3).

4. During the debate in the Sixth Committee on
agenda item 115, two further documents were placed
before the Committee: a letter from the Permanent
Representative of Austria concerning the venue of the
United Nations Conference on Contracts for the Inter-

1 [Yearbook ... 1978, part one, II, A.] The presentation of the
report was pursuant to a decision by the Sixth Committee at its
1096th meeting, on 13 December 1968 (see Official Records of
the General Assembly, Twenty-third Session, Annexes, agenda
item 88, document A17408, para. 3 [Yearbook ... 1968·1970,
part two, I, B, 2]).
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national Sale of Goods (A/C.6/33/4) and a note by
the United Nations Secretariat on the question of transfer
to Vienna of the secretariat of the Commission (A/C.6/
33/CRP.l).

5. At the 62nd meeting, on 4 December, the Rap­
porteur of the Sixth Committee raised the question
whether the Committee wished to include in its report
to the General Assembly on this item a summary of
the main trends that emerged during the debate on the
Commission's report. After referring to General Assem­
bly resolution 2292 (XXII) of 8 December 1967 con­
cerning publications and documentation of the United
Nations, the Rapporteur informed the Sixth Committee
of the financial implications of the question. At the same
meeting, the Sixth Committee decided that, in view of
the nature of the subject-matter, the report on agenda
item 115 should include a summary of t~e main trends of
opinion that were expressed during the debate.

PROPOSALS

6. At the 618t meeting of the Sixth Committee, on 1
December, two draft resolutions (A/C.6/33/L.ll and
Corr.2 and A/C.6/33/L.12 and Corr.1) were intro­
duced by the representative of Turkey on behalf of the
respective sponsoring delegations. The sponsors of dtaft
resolution A/C.6/33/L.11 andCort.2 were: Argentina,
Austria, Bangladesh, Brazil, Bulgaria, Canada, Colom­
bia, Congo, Czechoslovakia, Egypt, Finland, German
Democratic Republic, Ghana, Hungary, Iran, Italy,
Ivory Coast, Jamaica, Kenya, Morocco, Nigeria, Pan­
ama, Philippines, Poland, Romania, Singapore, Somalia,
Spain, Sweden, Togo, Tunisia, Turkey and Yugoshivia,
later joined by Chile, France, .Gteece, Guyana, Mon­
golia, Rwanda, Zaire and Zambia (for the text of the
draft resolution, see para. 41 below, draft resolution 1).
The sponsors of draft resolution A/C.6/33/L.12 and
Corr.l were: Argentina, Austria, Bangladesh, Bplgaria,
Canada, Colombia, Congo, Czechoslovakia, Egypt, Fin­
land, German Democratic Republic, Ghana, Hungary,
India Indonesia, Iran Italy, Ivory Coast, Jamaica,, .., .
Kenya, Malaysia, Morocco, Nigeria, Norway, Pakistan,
Panama, Philippines, Poland, Romania, Singapore, S.o­
malia, Spain, Sweden, Tunisia, Turkey and Yugoslav~a,

later joined by Chile, Greece,. Guyana, Mongoha,
Rwanda, Uruguay, Zaire and Zambia (for the tex~ of the
draft resolution, see para. 41 below, draft resolutIOn 11).

7. For its consideration of draft resolution A/C.6/
33/L.12 and Corr.1, the Sixth Committee had before
it a statement submitted by the Secretary-General in ac­
cordance with rule 153 of the rules of procedure of the
General Assembly, on the administrative and financial
implications of the draft resolution (A/C.6/33/L.13).

DEBATE

8. The main trends of opinion expressed in the Sixth
Committee on the report of UNCITRAL on the work of
its eleventh session are summarized in sections A to G
below. Sections A and B deal with general observations
on the role and functions ·of~ Commts4'>r&M en its
working methods, while the remaining sections are de­
voted to the Committee's deliberations on the spedfip

. ,

topics considered by the Commission at its eleventh ses­
sion, as follows: international sale of goods (section C);
international payments (section D); programme of work
ofthe Commission (section E); training and assistance in
the field of international trade law (section F) j and other
business (section G). .

A. General observations

9. Representatives stressed the importance of the
Commission's work. The view was generally shared that
the work of the Commission which was directed towards
the unification, harmonization and progressive develop­
ment of the law relating to international trade helped to
remove obstacles to the growth of such trade on equit- .
able terms and encouraged the development of trade
policies that took into account the interests of all States.
The legal rules prepared by the Commission were ac­
ceptable to States with different economic, social and legal
systems and at different stages of economic development.
It was also noted that facilitation of international trade
relations served to promote friendly relations among
States, thus fostering international understanding and co­
operation.

10. Representatives expressed their satisfaction with
the progress thus far by the Commission, its working
groups and its secretariat in carrying' out the Commis­
sion's work programme, as shown by the number of
highly significant legal texts which the Commission had
completed since its establishment. The draft Convention
.on Conttacts for the International Sale of Goods which
the Commission had placed before the General Assem':'
bly at its current session (A/33/17, para. 28) was a
further important example of the progress achieved by
the Commission.

11. It 'was noted with satisfaction that, based on
preparatory work by the Commission, the United Na­
tions Convention on the Carriage of Goods by Sea had
been adopted at Hamburg on 31 March 1978. The hope
was expressed that the new Convention would find wide
acceptance within a short period of time. Some repre­
sentatives stated that their Governments were now study­
ing the provisions of the Convention with a view to
ratification or accession.

12. Many representatives urged the Commission to
place particular emphasis in its work on the special
needs of developing countries and on the implementa­
tion of the goals of the new international economic order
as outlined in the resolutions of the General Assembly
on that subject. Those representatives expressed their full
support of the Commission's decision to include in its
new programme of work the item entitled "Legal impli­
cations of the new international economic order". One
representative expressed some reserVations regarding
that decision.

B. Working methods of the United Nations Commis­
sion on International Trade Law

, ... 13. Representatives expressed continued approval
. of the working methods employed by the Commission
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and its working groups. It was noted that to a substantial
extent the progress achieved by. the Commission was
attributable tp the efficiency of such working methods.
The importance of preparatory studies and research by
the secretariat of the Commission was also noted.

14. There was general agreement that the Com­
mission had a mandate to co-ordinate the work of or­
ganizations engaged in the unification of one or more
areas of international trade law, and that the mandate
extended to organizations both within and outside the
United Nations system. Representatives stressed the
need for the Commission to strengthen its efforts, mainly
through its secretariat, aimed at co-ordinating the work
of other organizations, in order to avoid costly duplica­
tion of work and for the sake of increased efficiency.

C. International sale of goods

15. Noting the central position occupied by the law
of sale in international trade law, representatives were
unanimous in commending the Commission for the suc­
cessful completion of its work on a draft Convention on
Contracts for the International Sale of Goods. There
was general agreement that the draft Convention con­
stituted an excellent basis for the adoption of a con­
vention on the subject.

16. Representatives agreed with the recommendation
of the Commission that the General Assembly should
convene, as early as practicable, a conference of pleni­
potentiaries to. conclude, on the basis of the draft Con­
vention approved by the Commission, a Convention on
Contracts for the International Sale of Goods. Repre­
sentatives were also agreed that the conference should
be authorized to consider the desirability of preparing a
protocol to the 1974 Convention on Prescription (Limi­
tation) in the International Sale of Goods, which would
harmonize its provisions with those in the Convention on
Contracts for the International Sale of Goods as it may
be adopted by the conference.

17. Representatives were unanimous in their sup­
port for the Commission's decision to integrate the
draft Convention on the International Sale of Goods
adopted at the Commission's tenth session with the
Draft Convention on the Formation of Contracts
adopted at the Commission's eleventh session, into a
single text to be entitled "Draft Convention on Contracts
for the International Sale of Goods".

18. Many representatives supported the Commis­
sion's recommendation that the conference considering
the draft Convention on Contracts for the International
Sale of Goods should be convened for a period of five
weeks, with the possibility of extending it for a further
week if necessary. The view was also expressed that the
conference should be convened ·for a definite period of
four or five weeks, without provision for a possible exten­
sion, and that the conference should complete its work at
one session. It was suggested that the conference should
be held in 1980. Representatives observed that all docu­
mentation for the conference should be sent to Govern­
ments and interested international organizations ~or

comments well in advance of the date to be set for the
conference. The representative of Austria stated that his
Government would welcome it if the conference were
held in Vienna in view of the fact that the transfer of the
International Trade Law Branch to Vienna should be
completed by that time (see A/C.6/33/4).

19. Most representatives spoke in favour of the
Commission's decision to request the Secretary-General
to prepare draft provisions concerning implementation,
reservations and other final clauses for the draft Con­
vention on Contracts for the International Sale of Goods.
The view, however, was also expressed that such provi­
sions should be drafted by the States participating in the
conference and not by the Secretary-General.

20. Most representatives who spoke on the point
supported the Commission's decision that the final
clauses prepared by the Secretary-General for the draft
Convention on Contracts for the International Sale of
Goods should allow Contracting States to ratify or ac­
cede to part I of the draft Convention (dealing with the
sphere of application and general provisions), together
with either part II (dealing with rules as to the formation
of contracts) or part III (containing the rules governing
the obligations of buyers and sellers), if they were not
ready to accept both part II and part III of the draft Con­
vention. However, the view was also expressed that per­
mitting ratification of parts.of the draft Convention did
not serve the interest of harmonizing the law governing
international sales and would create uncertainty. It was
stated that the final clauses should include a provision
to the effect that, where both parties to the contract had
their places of business in States that were parties to re­
gional conventions that dealt with the matters covered
in the draft Convention, the provisions of such regional
conventio~s could be applied to that contract.

21. All the representatives found the text of the
draft Convention on Contracts for the International
Sale of Goods generally acceptable. A number of rep­
resentatives made preliminary observations regarding
the provisions of the draft Convention, while other rep­
resentatives reserved the substantive comments of their
Governments until the diplomatic conference.

22. Representatives noted favourably that the draft
Convention avoided the use of legal concepts known
only in certain systems and, in that respect, was there­
fore acceptable to all legal syste~s. It was also noted
that the text of the draft Convention was adapted to the
current practical requirements of international trade;
that it reduced the number of cases that had to be settled
by the national law of one of the parties, and represented
an equitable balance between the interests of sellers and
buyers. However, the view was also expressed that the
draft Convention should take greater account of the
particular interests of developing countries.

23. A number of representatives stated thatt8e
text of the draft Convention contained on Some points
ambiguous and unclear provisionswhich should be modi·
fi~d at the diplomatic conference. Thus, regarding the
scope-of the draft Convention, both the view that it might
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be too restrictive and the view that it might be too broad,
were expressed. Questions were also raised concerning
the inclusion in article 6 of the concept of "good faithn

;

a number of representatives stated that the concept was
unclear and that an internationally acceptable definition
of the term was lacking. Several representatives .sug­
gested that the principle of "fair dealing" be incorporated
in article 6.

24. Concern was also expressed with respect to the
recognition in article 8 of existing trade usages as this
introduced an element of uncertainty into contractual
relations and was unduly favourable to the industrialized
countries which had developed those usages and were
more familiar with them. Representatives also noted
their reservations with regard to the compromise em­
bodied in article 12, paragraph 1, which provided that
the contract quantity and price could be fixed "implic­
itly"; they stated that price was one of the most im­
portant aspects of a contract and that, at the least, the
cases where price could be set "implicitly" should be
restricted and clarified.

D. International payments

25. Many representatives noted the continuing pro­
gress of the work by the Commission's Working Group
on International Negotiable Instruments in its prepara­
tion of a draft Convention on International Bills of Ex­
change and International Promissory Notes. The hope
was expressed that the Working Group would complete
its work on the draft in the near future.

26. Several representatives stated their support for
the Commission's decision that the uniform provisions
governing international bills of exchange and interna­
tional promissory notes should be set forth in the form of
a convention rather than in the form of a uniform law.

E. Programme of work of the Commission

27. Most representatives commented favourably on
the new programme of work of the Commission and
many of them noted with particular satisfaction the
inclusion therein of the item "Legal implications of the
new international economic order". These representa­
tives noted that the implementation of the new interna­
tional economic order was of great importance to the
developing countries, that work on its .legfll aspects had
to be undertaken expeditiously, and that the Commission
was the best equipped body to do tbj$; work. Several
representatives noted that the Asian-AtPg/till Legal Con­
sultative Committee had suggested t);l~t the item.Oe
included in the work programme of tbe Comm!$Jion.
However, the view was also expresse<J, that the Commis­
sion was a technical body dealing with legal j~sues only
and that questions cQ1\llected with the new i~ternational

economic order were still highly political, cz0I);\rQversial
and in the process of evolution.

28. Several repI:~entatives expressed s\lRPortfor
the decision of· tbe Commission to establish. ~/Working
Group whim would consider, based .:pup:reliminary
studies by the Secretariat, possible issue.';l;OllPected with

", \

the new international economic order that the Commis­
sion might take up. Some representatives, however,
expressed the view that it had been premature to estab­
lish a Working Group, in light of the Commission's
practice of referring subjects to working groups only
after preparatory studies by the Secretariat and a Com­
mission decision that the subject was suitable and the
preparatory work was sufficiently advanced. One repre­
sentative stated that, since a decision had already been
taken, his Government would reserve further comment
on the creation of the Working Group until the issuance
of the preliminary studies by the Secretariat.

29. The view was expressed that the Commission's
success in meeting the objectives of its first work pro­
gramme was, to a large extent, due to the fact that the
work was directed to specific, concrete topics and that
the Commission was concerned solely with the legal
aspects of those topics. It was stated further that the
Commission should continue to function as a strictly
legal body focusing on specific, technical subjects which
could be completed within a reasonable period of time.

30. During the debate in the Sixth Committee a
number of subjects were suggested by one or more
representatives for possible inclusion in the new work
programme of the Commission. The suggested topics
included: legal rules for the protection of developing
countries in the context of the operations of transna­
tional corporations; elimination of discrimination in
trade relations; questions of international public trade
law; preparation of a code of international trade law;
transfer of technology and a general system of prefer­
ences for developing countries. Suggestions were also
made regarding the priority to be given to the subjects
included in the Commission's new work programme;
several representatives stated that priority should be
given to work related to the new international economic
order. The view was expressed that international pay­
ments and arbitration were suitable high priority topics.
There was also support for giving priority to the work
on international trade contracts.

F. Training and assistance in the field of
international trade law

31. Representatives stressed the importance which
their respective States attachedto the training and assist­
ance activities of the Commission and noted the neces­
sitythat technical expertise in international trade law
should become availabJeworId-wide. Representatives
were agreed that m,p.<llsia on international trade law
organized.bytbee, .... •• rpission were very useful in giving
specializedtra~ngtojurists, particularly from develop­
ing countrie~,and should therefore be continued. Itvvas
regrettedthatth.esecond symposium, which the Commis­
sion intended to hold in connexion with its tenth session,
had to be cancelled due to insufficiency of the voluntary
contributions received from Governments to defray its
costs.

, 32. Atp;~j.ority of the representatives expressed sup­
. port for tl'lt:runding of symposia organized by the C;om-
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mission from the regular budget of the United Nations to
the extent that voluntary contributions did not prove to
be adequate to ensure attendance by the requisite mini­
mum of participants so as to make the symposia worth­
while. The representatives of the Federal Republic of
Germany and Sweden stated that their respective· Gov­
ernments would make voluntary contributions to meet
the expenses of future symposia. The representative. of
the Federal Republic of Germany indicated that the con­
tribution of his Government would be conditional upon
the making of contributions by Governments of other
industrialized States.

33. The view was also expressed that Commission
symposia on international trade law should be financed
exclusively from voluntary contributions. It was further
suggested that voluntary contributions to the United
Nations Programme of Assistance in the Teaching,
Study, Dissemination and Wider Appreciation of Inter­
national Law could be used for this purpose.

34. A number of representatives noted with appreci­
atic:m the offers by Belgium and Poland of fellowships in
international trade law for academic and practical studies
in their respective countries. It was stated that other
countries should consider offering similar fellowships for
young jurists from developing countries.

G. Other business

35. Representatives were agreed that the venue of
the Commission's sessions should continue to be rotated
annually between New York and Geneva. Once the
Commission's secretariat was established in Vienna, the
venue of the Commission sessions held in Europe might
be changed from Geneva to Vienna.

36. Concerning'the question of transfer from New
York to Vienna of the Commission's secretariat, the
International Trade Law Branch in the Office of Legal
Affairs, some representatives expressed the view that the
General Assembly had already decided the question by
virtue of its resolution 31/194 of 22 December 1976
and that the decision of the Assembly should not be
reconsidered by the Sixth Committee. Other representa­
tives noted, however, the Commission's concern that the
question of transfer should not have a harmful effect on
the quality of its work and were of the opinion that the
question was a proper one for consideration by the Sixth
Committee.

37. Many representatives noted that the prepara­
tory studies and research carried out by the Commis­
sion's secretariat were highly important for the Com­
mission's work and that the Commission's success to
date was to a considerable extent attributable to the
high quality of the preparatory work by its secretariat.
Those representatives considered it essential that the
Commission's secretariat have at its disposal adequate re­
search materials, facilities and documentation in Vienna
as of the time of its transfer, and that in particular a

proper legal reference library would have to be estab­
lished for the use of the Commission's secretariat. The
view was expressed that the timing of the transfer be
reconsidered so that it would take place when the needed
legal reference library and adequate research facilities
were completed and available for use by the Interna­
tional Trade Law Branch in Vienna.

38. The representative of Austria announced that his
Government would contribute $150,000 for the acqui­
sition of books and other materials by the legal reference
library to be established in Vienna for the International
Trade Law Branch. He also stated that a United Nations
expert would supervise that acquisition and would ensure
that the facilities would be available at the time of the
transfer. His Government would ensure that research
material already existing in Austrian institutions would
be made available to the Commission's secretariat. The
Under-8ecretary-General for Administration and Man­
agement outlined the steps that the Secretary-General
was planning in order to facilitate the transfer. He noted

,in particular that the Secretary-General intended to seek
the concurrence of the Advisory Committee on Adminis­
trative and Budgetary Questions in reaIlocating, from ap­
propriations already voted, up to $100,000 to supple.,
ment the Austrian Government's contribution and that
the Secretary-General was also seeking authority for the
establishment of a post of law librarian, with necessary
clerical-secretarial support, to be in charge of the estab­
lishment and assembly of the reference library and of
its management thereafter. Several representatives com­
mented favourably on the statements by the representa­
tive of Austria anq the Under-Secretary-General for
Administration and Management.

DECISIONS

39. Aj its 62nd meeting, the Sixth Committee
adopted by conseQSus draft resolutions A/C.6/33/L.ll
and Corr.2 and A/C.6/33/L.12 and Corr.!.

40. With reference to draft resolution A/C.6/33/
L.11 and Corr.2, an explanation of vote after the vote
was made by the representative of Israel. In connexion
with draft resolution A/C.6/33/L.12 and Corr.!, an
explanation of vote before the vote was made by the
representative of China, and explanations of vote after

.the vote by the representatives of Belgium, France, the
Federal Republic of Germany, Israel, the Netherlands,
the Union of Soviet Socialist Republics, the United King­
dom of Great Britain and Northern Ireland and the
United States of America.

RECOMMENDATIONS OF THE SIXTH COMMITTEE

41. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolutions:

[Texts not reproduced in this section. The draft res­
olutions were adopted without change as General Assem­
bly resolutions 33/92 and 33/93. See section C below.]
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INTRQDUCTION

1. The present report OJ the United Nations Com­
mission on International Trage Law covers the Commis­
sion's twelfth session, held~t Vienna from 18 to 29
June 1979.

2. Pursuant to General A~~embly resolution 2205
(XXI) of 17 December 1966, *is report is submitted to
the General Assembly and is a;lso submitted for com...
ments to the United Nations Comerence on Trade and
Development. '.

• Official Records of the General Assembly, Thirty-fourth
Session, Supplement No. 17.

11

CHAPTER I. ORQANIZATION ~F THE SESSION

A. Opening

3. The United Nations Commission on International
Trade Law (UNCJ'rRJ\t) commenced its twelfth ses­
siQn on 18 June 1979. Th~ session was opened on behalf
o.fthe S~cretaty''';General by Mr. Erik Suy, the Legal
Cpunsel. .

B. Membe:ft«h(p pnd attendance

4. Gen~ral Assembl~f~solution 2205 (XXI) estab-
lished the Commisllion W~.Ji) a n}>i . jp of 29 States,
~lected by the Assembly. '1)1 re~~l, ~108 (XXVIII),
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the General Assembly increased the membership of the
Commission from 29 to 36 States. The present members
of the Commission, elected on 12 December 1973 and
15 December 1976, are the following States: 1 Argen­
tina,* Australia,** Austria,** Barbados,* Belgium, >I<

Brazil,* Bulgaria, >I< Burundi,** Chile,*>I< Colombia,**
Cyprus,* Czechoslovakia,* Egypt,** Finland,* >I<

France,** Gabon,* German Democratic Republic, >I< >I<

Germany, Federal Republic of,* Ghana,** Greece,*
Hungary,* India,* Indonesia,** Japan, >I< * Kenya,*
Mexico,* Nigeria,** Philippines,* Sierra Leone, >I< Sing­
apore, ** Syrian Arab Republic,* Union of Soviet So­
cialist Republics,** United Kingdom of Great Britain
and Northern Ireland,** United Republic of Tan­
zania,** United States of America* and Zaire.*

5. With the exception of Barbados, Bulgaria,
Burundi, Colombia, Gabon, Sierra Leone, the Syrian
Arab Republic, the United Republic of Tanzania and
Zaire, all members of the Commission were represented
at the session.

6. The session was also attended by observers from
the following States Members of the United Nations:
Algeria, Burma, Canada, Cuba, Ecuador, Iraq, Ireland,
Italy, Luxembourg, Nicaragua, Oman, Poland, Portugal,
Romania, Spain, Thailand, Trinidad and Tobago, Tu­
nisia, Turkey, Uruguay, Venezuela and Yugoslavia.

7. The following specialized agency intergovern­
mental organizations and international non-governmen­
tal organizations were represented by observers:

(a) Specializedagency
World Bank (International Centre for the Settlement
of Investment Disputes).

(b) Intergovernmental organizations
Asian-African Legal Consultative Committee, Bank for
International Settlements, Commission of the European

* Term of office expires on the day before the opening of the
regular annual session of the Commission in 1980.

** Term of office expires on the day before the opening of the
regular annual session of the Commission in 1983.

1 Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years,
except that, in connexion with the initial election, the terms of
14 me,mbers, selected by the President of the Assembly by draw­
ing lots expired at the end of three years (31 December 1970);
the ter~s of the 15 other members expired at the end of six
years (31 December 1973). Accordingly, the General Assembly,
at its twenty-fifth session, elected 14 members to serve for a
full term of six years, ending on 31 December 1976, and, at its
twenty-eighth session, elected 15 members to serve for a full term
of six years, ending on 31 December 1979. The General Assem­
bly, at its twenty-eighth session, also selected seven additional
members. Of these additional members, the term of three mem­
bers, selected by the President of the Assembly by drawing lots,
would expire at the end of three years (31 December 1976) and
the term of four members would expire at the end of six years
(31 December 1979). To fill the vacancies on the Commission
which would occur on 31 December 1976, the General Assem­
bly, at its thirty-first session, on 15 December 1976, elected (or
re-elected) 17 members to the Commission. Pursuant to resolu­
tion 31/99 of 15 December 1976, the new members took office
on the first day of the regular annual session of the Commission
immediately following their election (23 May 1977) and their
term will expire on the last day prior to the opening of the
seventh regular annual session of the Commission following their
election (in 1983). In addition, the term of office of those mem­
bers whose term would expire on 31 December 1979 was by the
same resolution extended till the last day prior to the beginning
of the regular annual session of the Commission in 1980.

Communities, Council of Europe, Council for Mutual
Economic Assistance, European Free Trade Associa­
tion, Hague Conference on Private International Law
and International Institute for the Unification of Pri­
vate Law.

(c) International non-governmental organizations
Baltic and International Maritime Conference Inter­
national Bar Association, International Cha~ber of
Commerce and International Law Association.

C. Election of officers

8. The Commission elected the following officers by
acclamation: 2

Chairman Mr. L. Kopac (Czechoslovakia)

Vice-Chairmen .. Mr. G. Barrera-Graf (Mexico)
Mr. R. Herber (Federal Republic

of Germany)
Mr. H. Nimpuno (Indonesia)

Rapporteur. . . .. Mr. P. K. Mathanjuki (Kenya)

D. Agenda

9. The agenda of the session as adopted by the
Commission at its 210th meeting, on 18 June 1979, was
as follows:

1. Opening of the session

2. Election of officers

3. Adoption of the agenda; tentative schedule of meetings

4. International trade contracts

5. International payments

6. International arbitration

7. New international economic order

8. Transport law

9. Training and assistance in the field of international trade
law

10. Ratification of the 1978 United Nations Convention on
the Carriage of Goods by Sea (Hamburg Rules)

11. Future work

12. Other business

13. Date and place of the thirteenth session

14. Adoption of the report of the Commission.

E. Decisions of the Commission

10. The decisions taken by the Commission in the
course of its twelfth session were all reached by con­
sensus.

F. Adoption of the report

11. The Commission adopted the present report at
its 226th meeting, on 29 June 1979. '

2 The election took place at the 210th and 21lth meetings, on
18 June, and at the 212th meeting, on 19 June 1979; summary
records of these meetings are contained in A/CN.9/SR.210 to
212. In accordance with a decision taken by the Commission at
its first session, the Commission has three Vice-Chairmen, so
that, together with the Chairman and Rapporteur, each of the
five groups of States listed in General Assembly resolution 2205
(XXI), sect. II, para. 1, will be represented on the bureau of the
Commission (see Official Records of the General Assembly,
rwenty-third Session, Supplement No. 16 (A/7216), para. 14
(Ye~rbook ... 1968-1970, part two, I, para. 14)).
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study of the subject by the Secretariat.6 At the present
session, the Com~ission had before it a report of the
Secretary-General entitled "Barter or exchange in in­
ternational trade" (A/CN.9/159).*

18. The report states that inquiries have indicated
that the conclusion of a true barter contract, in which the
parties exchange goods for goods, remains a rare event
in international trade. The report suggests, therefore,
that the Commission may wish to conclude that it would
not be useful to undertake the unification of the law re­
lating to barter in the strict legal sense of the term.

19. In respect of barter-like transactions in which
the parties exchange goods, services or other items of
economic value with the intention that no more than a
minimum amount of money ultimately be transferred
from one party to the other, the report notes that such
transactions as used in international trade tend to be
complex and involve several separate agreements. The
report further notes that such several separate agree­
ments are, for the most part, ordinary contracts of licence
of industrial property, sale of goods, services or con­
struction of plant with the usual terms found in such
contracts.

20. The report suggests, however, that there are at
least two sets of provisions which differ from those to
be found in the ordinary contract in order to effectuate
the barter-like nature of the transaction: payment terms
and the remedies for non-performance. The report sug­
gests that, in the context of its future work on interna­
tional contract practices, the Commission may wish to
consider whether standard clauses should be prepared
dealing with those two subjects.

Barter or exchange5

INTERNATIONAL TRADE CONTRACTS8

B.

CHAPTER II.

Discussion at the session

21. During the discussion of the report, there was
general agreement that, although the incidence of true
barter contracts wherein goods are exchanged for goods
was relatively infrequent, barter-like transactions (often
called compensation contracts) were a significant factor
in international trade. It was also agreed that their use
created various kinds of legal problems which the Com­
mission might consider.

22. Although there was some support for the prep­
aration of either a convention or a model law to unify
the law in respect of barter-like transactions, the view
,was widely held that such transactions took too many
different forms to admit of regulation by means of uni­
form rules. On the other hand it was agreed that, within
the context of its work on contract practices, the Com­
mission might attempt to prepare model clauses for use
by parties in such transactions.

23. The Commission, after deliberation, decided to
'" Reproduced in this volume, part two, I, B. request its Secretariat to include, in the studies being
8 The Commission considered this subject at its 211th meeting,

on 18 June 1979, and at its 212th and 213th meetings, on 19 conducted in respect of contract practices, consideration
June 1979; summary records of these meetings are contained of clauses of particular importance in barter-like trans-
in A/CN.9/SR.211 to 213. actions. The Commission also requested the Secretariat

'Official Rt:cords of the General Assembly, Thirty~third Ses"
sion, Supplement No. 17 (A/33/17), paras. 47, 67 (c) (i) b (Year- • to approach other organizations within the United Na-
book .. , 1978, part one, II, A). ----

G The C()mmlssion considered this subject at its 211th meeting, '" R~'produced in this volume, part two, I, A.
on 18 June 1979; a summary record of this meeting is contain.ed 6 Official Records of the General Assembly, Thirty-third Ses-
in A/CN.9/SR.211. sian, Supplement No. 17 (A/33/17), paras. 67-69.

Introduction

17. The Commission, at its eleventh session, re­
tained the subject of barter or exchange in international
trade in its programme of work and requested a further

A. Introduction

12. The Commission, at its eleventh session, decided
to commence a study of international contract practices
with special reference to "hardship" clauses, force ma­
jeure clauses, liquidated damages and penalty clauses,
and clauses protecting parties against the effects of fluc­
tuations in the value of currency.' The Commission re­
quested the Secretariat to undertake preliminary studies
in respect of those and other clauses used in international
trade contracts.

13. At the present session, the Commission had be­
fore it a note by the Secretary-General containing in­
formation on the establishment of a collection of interna­
tional trade contracts, general conditions and various
clauses (A/CN.9/160).*

14. In the course of the general discussion, the view
was expressed that model clauses would not necessarily
reflect consistent commercial practice and that their in­
terpretation would probably vary according to the law
applicable to the contract of which a clause forms part
and according to the context in which a clause was
placed. However, there was general agreement that the
Secretariat should proceed with its study of contempo­
rary international contract practices. Such a study might
reveal whether generally acceptable clauses could indeed
be identified or whether guidelines should be prepared
and issued on the matters which might be covered in dif­
ferent types of contract.

15. It was also noted that although the collection
of clauses in international contracts on various commodi­
ties was an'extensive one it did not yet reflect the com­
mercial practices of all regions. Accordingly, the Com­
mission requested its Secretariat to make every effort to
render that collection more representative and, to this
end, appealed to its members to facilitate the work of
the Secretariat by transmitting to it copies of such
clauses.

16. The Commission considered separately and in
tum the report of the Secretary-General on international
barter or exchange, liquidated damages and penalty
clauses, and clauses protecting parties against the effects
of currency fluctuations.
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tions, such as the Economic Commission for Europe,
which are engaged in studies on such transactions, and
to report to it on the work being undertaken by these
organizations.

C. International contract practices

1. Liquidated damages and. penalty clauses7

Introduction

24. At its tenth session, the Commission requested
the Secretary-General to consider, as part of the study
on the future long-term programme of work of the
Commission to be presented to its eleventh session, the
feasibility and desirability of establishing a uniform re­
gime governing liquidated damages clauses in interna­
tional contracts. S In response to that request, the study
on the long-term programme of work presented to the
eleventh session included a note by the Secretary-Gen­
eral (A/CN.9/149/Add.l)* examining the desirability
and feasibility of unifying the rules on liquidated dam­
ages and penalty clauses in relation to a wide rangf' of
international commercial contracts. At its eleventh ses­
sion, after considering this note, the Commission in­
cluded liquidated damages and penalty clauses as a
priority topic in its new programme of work9 and re­
quested the secretariat to undertake a preliminary study
of the subject. At the present session the Commission
had before it a report of the Secretary-General entitled
"Liquidated damages and penalty clauses" (A/CN.9/
161).**

25. The report first describes the purposes sought to
be achieved by liquidated damages and penalty clauses,
and then attempts to distinguish such clauses from other
clauses which may sometimes serve the same purposes.
Thereafter, the report focuses on two main issues: first,
the treatment of liquidated damages and penalty clauses
under different legal systems and, secondly, the use of
such clauses in international trade contracts and general
conditions. On the first issue, the report describes both
common features and differences in the regulation by
different legal systems of liquidated damages and penalty
clauses. In particular, the report analyzes the different
approaches of the civil law and the common law. to such
clauses, and the circumstances under which such clauses
may be declared invalid under different legal systems. On
the second issue, the report examines the way in which
liquidated damages and penalty clauses are used in
sample international trade contracts and general condi­
tions. It also examines the use of such clauses in the
CMEA General Conditions of Delivery, 1968-1975.

26. In conclusion, the report considers the difficul­
ties that stand in the way of formulating uniform rules

* Yearbook ... 1978; part two, IV, A, annex I.
** Reproduced in thiS volume, part two, I, C.
7 The Commission considered this subject at its 211th meeting,

on 18 June 1979, and at its 212th meeting, on 19 June 1979;
summary records of these meetings are contained in A/CN.9/
SR.211 and 212.

a Official Records of the General Assembly, Thirty-second
Session, Supplement No. 17 (A/32/17), rara. 18, and annex I,
para. 513 (Yearbook .•. 1977, part one, I, A).

9 Ibid. Thirty-third Session, Supplement No. 17 (A/33/17),
para. 67' (c) (i) b (Yearbook ... 1978, part one, II, A).

regulating the different aspects of liquidated damages
and penalty clauses, including their validity, and the
circumstances in which valid clauses may be useful to
contracting parties.

Discussion at the session

27. During the discussion of the report, there was
wide agreement on the utility of continuing work in this
field. The Commission noted that liquidated damages
and penalty clauses served useful purposes, and were
therefore widely used in international trade contracts.
However, there was often uncertainty as to their validity
or effect owing to different treatment of such clauses by
the various legal systems, combined with the fact that
there was often doubt as to what would be the applicable
law. Uniform rules which would eliminate or reduce
these uncertainties would therefore be useful.

28. The view was expressed that future work should
be restricted to liquidated damages clauses whose pur­
pose was to pre-estimate the compensation payable on
breach of contract. Punitive clauses should be excluded,
as they were undesirable and should be discouraged. The
prevailing view, however, was that the work should in­
clude both types of clauses. In support of the latter view,
it was noted that most legal systems empowered the
judge to mitigate harsh punitive clauses, and that there
was no great difference in over-all result between
clauses pre-estimating compensation payable and puni­
tive clauses which had been mitigated.

29. As to the possible scope of uniform rules which
might be formulated regulating these clauses, the sug­
gestion was made that they might be restricted to apply
to contracts for the international sale of goods, as these
clauses appeared-to be inserted most often in such con­
tracts. There was, however, general agreement that it
would be more useful to attempt to formul;:tte uniform
rules applicable to a wide range of international trade
contracts. It was also observed that any uniform rules
formulated must contain safeguards protecting contract­
ing parties in a weaker bargaining position from the
imposition of unfair clauses.

30. As to the desirable method of unification to be
adopted, support was expressed for three different ap­
proaches: the formulation of model clauses, the draft­
ing of a model law, and the drafting of a convention. It
was observed· that the formulation of model clauses
would not result in unification, as the model clauses
would be modified by different applicable laws of a
mandatory character. It was generally agreed that it was
unnecessary at the present stage to decide whether the
uniform rules should take the form of a model law or a
convention, it being recognized that each of these forms
had its advantages and disadvantages. Further work
should be entrusted to a working group- which would re­
port back to the Commission.

Decision of the CommiS8ion

31. At its 2l2th meeting, on 19 June 1979, the
,Commission adopted the following decision:
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The United Nations Commission on International
Trade Law

1. Decides that work should be undertaken di­
rected to the formulation of uniform rules regulating
liquidated damages and penalty clauses;

2. Further decides that the work be entrusted to
the Working Group on International Contract Prac­
tices;

3. Requests the Working Group to consider the
feasibility of formulating uniform rules on liquidated
damages and penalty clauses applicable to a wide
range of international trade contracts.

2. Clauses protecting parties against the effects of cur­
rency fiuctuations10

Introduction
32. The Commission, at its eleventh session, de­

cided that, as part of the general study of international
contract practices, special consideration should be given
to clauses in international trade contracts by which
parties seek to protect themselves against the effects of
currency fluctuations.u

33. At the present session the Commission had be­
fore it a report of the Secretary-General entitled
"Clauses protecting parties against the effects of cur­
rency fluctuations" (A/CN.9/164).*

34. The report describes the commercial reasons for
clauses designed' to protect creditors against changes of
the value of a currency in relation to other currencies or
by which creditors seek to maintain the purchasing value.
of the monetary obligation under such contracts. The
report analyses two broad categories of clauses used in
international trade contracts, according to the kind of
monetary risk: .pure monetary clauses and purchasing
value maintenance clauses.

35. Under the first category are examined compen­
satory interest rate clauses, stipulation of exchange rate
clauses, clauses that denominate the debt in the cur­
rency of either the creditor or the debtor or in a currency
other than that of the creditor or the debtor, optional
currency clauses, combination of currencies devices, ref­
erence-to-gold clauses, and the composite unit of ac­
count or "basket of currencies" method. Under the
second category are examined index clauses, quantity
adjustment clauses and hardshipcblUses.

16.. The report considers the legal and policy frame­
work inwhich such clauses operate in.a s"ected number
of cou~f~i¢s. It suggests that. the Commi~ion may wish
to requeSt~hf;lSecretariat to carry out furt~r studies and
to refer the'it¢mJo the Working Group o~Jnternational

Negotiable In$trt.lrn~nts.

Discussion at theS6ssion

37. There was wide ltgreement that the development
of clauses of the type described in the report would bene-

* Reproduced (n this volume, partt.wo, I, D.
10 The Commissionc0tlsidered this subject at its ~13th meet­

ing, on 19 June 1979; a summary record of this melltingj!l~.
tained in A/CN.9/SR.213. "

11 Official Record~ of the General A~SemblJ¥,X#lfty. . -third S~~;. .
sion, Supplement No. 17 (A/33/17), para., 67 (c) (i) b. .

fit international trade. The subject was of great current
interest in view of the floating of major trade currencies.
Monetary obligations, particularly under long-term con­
tracts, were subject to changes in value and there was
thus a need for value-protection devices. In this connex­
ion, the view was expressed that it was the task of the
Commission to prepare model clauses that provided a
check on the possible abuses of such clauses by economi­
cally strong creditors to the detriment of economically
weak debtors.

38. Some doubts were expressed as to the effective­
ness of value maintenance clauses as a safeguard against
currency fluctuations. It was therefore suggested that, be­
fore taking a decision on whether to refer the matter to a
Working Group, the Secretariat should undertake fur­
ther studies.

39. The view was also expressed that it was doubt­
ful whether it was possible for the Commission to regu­
late, on a world-wide basis, the content of clauses that
sought to eliminate most or all of the risks involved in
long-term contracts. There was an. obvious connexion
with monetary policy which, in many States, was a
matter of public policy. Hence, it was important that
further studies should be made and that, as suggested by
the Secretariat, a questionnaire should be circulated to
Governments and banking and trade circles. It might
well be that in the long term the only possibility would
be for the Commission to prepare a document explaining
to what extent particular types of clauses were enforce­
able in the legal systems of different countries.

Decision of the Commission

40. At its 213th meeting, on 19 June 1979, the
Commission, after deliberation, adopted the following
decision:

The United Nations Commission on International
Trade Law

Requests the Secretariat to carry out further studies
in respect of clauses protecting parties against the ef­
fects of currency fluctuations, in consultation with
the Study Group on International Payments, including
the circulation of a questionnaire to Governments and

, interested international organizations and trade and
banking circles, and, after consultation with the Work­
ing Group on International Negotiable Instruments,
with specific reference to the desirability and feasibil­
ity of work by the Commission on this topic, to submit
a report on its findings to the Commission with ap­
,p,fopriate recommendations.

CHAPTER III. INTERNATIONAL PAYMENTS

A. Draft Convention on International Bills of
Exchange and International Promissory Notes12

41. The Commission had before it the report of the
Working Group on International Negotiable Instru­
ments on the work of its seventh session, held in New

1lI The Commission considered this subject at its 213th mee~~
ing, on 19 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.213.
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York from 3 to 12 January 1979 (A/CN.9/157).* The
report sets forth the progress so far made by the Working
Group in its work on the preparation of a draft conven­
tion on international bills of exchange and international
promissory notes. The proposed convention would es­
tablish uniform rules applicable to an international ne­
gotiable instrument (bill of exchange or promissory
note) for optional use in international payments.

42. As indicated in its report, the Working Group at
its seventh session continued its consideration of the
revised text of the draft convention on international bills
of exchange and international promissory notes, pre­
pared by the Secretariat on the basis of the deliberations
and decisions of the Working Group at its six previous
sessions relative to the draft uniform law first prepared
by the Secretary-General in response to a decision of the
CommissionlB and referred by the Commission to the
Working Group,14 The report indicates that the Working
Group at this session completed consideration of articles
54 to 68, and 70.

43. The report sets forth the deliberations and con­
clusions of the Working Group with respect to the pro­
visions of the draft uniform law regarding presentment
for payment, recourse and payment. The report also
notes that the Working Group is nearing completion of
its work on the draft convention, but that at least one
more session is required in order to accomplish this. The
Secretariat informed the Commission that it would be
possible to hold such a meeting within the budgetary
appropriations for the year 1979.

Decision of the Commission

44. At its 213th meeting, on 19 June 1979, the
Commission adopted the following decision:

The United Nations Commission on International
Trade Law

1. Takes note with appreciation of the report of
the Working Group on International Negotiable In­
struments on the work of its seventh session;

2. Requests the Working Group to continue its
work under the terms of reference set forth by the
Commission in the decision adopted in respect of ne­
gotiable instruments at its fifth session, and to com­
plete that work expeditiously;

3. Agrees with the request of the Working Group
that it should hold a further session in the course of
1979;

4. Recalls its request addressed to the Working
Group at the fifth session of the Commission that it
consider the desirability of preparing uniform rules
applicable to international cheques and the question
whether this can best be achieved by extending the
application of the draft convention to international

*Reproduce~,4t this volume, part two, II, A.
18 Official R~rds of the General Assembly, Twenty-sixth

Session, Supplern~nt Na. 17 (A/8417), para. 35 (Yearbook ...
1971, part onl\ 11, A).

14 Ibid., Tw.,nty-seventh Session, Supplement No. 17' (AI
8717), para. 6t (Yearbook ... 1972, part one, II, A).

cheques or by drawing up separate draft rules on in­
ternational cheques;

5. Authorizes the Working Group, if it is of the
view that the formulation of uniform rules for inter­
national cheques is desirable because of the use of the
cheque for settling international payments and, that
the application of the draft convention can be extended
to include international cheques, to proceed accord­
ingly;

6. Requests the Secretary-General to carry out,
in accordance with the directives of the Working
Group on International Negotiable Instruments, fur­
ther work inconnexion with the draft uniform law on
international bills of exchange and with the inquiries
regarding the use of cheques for settling international
payments, in consultation with the Commission's
Study Group on International Payments, composed
of experts provided by interested international or­
ganizations and banking and trade institutions, and
for these purposes to convene meetings as required.

B. Stand-by letters of credit15

45. At its eleventh session, the Commission in­
cluded, as a priority topic in its new programme of work,
the item entitled "Stand-by letters of credit" and re­
quested the Secretariat to study this topic in conjunction
with the International Chamber of Commerce (ICC).
The Commission further requested the Secretariat to
undertake a preliminary .study of the topic.16 At the
current session the Commission had before it a report of
the Secretary-General entitled "Stand-by letters of
credit" (A/CN.9/163).*

46. The report notes that the parties to a contract
(referred to in this connexion as "the underlying con­
tract") may agree that, in the event of non-performance
or defective performance by the obligor (referred to in
this connexion as "the account party"), a specified sum
was to be payable to the obligee (referred to in this con­
nexion as "the beneficiary") under a letter of credit (the
"stand-by letter of credit") to be opened by a bank in
favour of the beneficiary at the instance of the account
party. Difficulties sometimes arose when, under the
terms of the stand-by letter of credit, the non-per­
formance or defective performance by the account party
was proved solely by the certification by the beneficiary
to the bank of such default. Such certification was some­
times challenged by the account party as being fraudu­
lent. The report considers methods of reducing claims
which are fraudulent or not made in good faith.

47. The report considers the existing protection
given to an account party against fraudulent claims, and
other possible means of protection against fraud, includ­
ing certification of default by a third party, determination
of default by the bank, or compulsory arbitration be­
tween the parties as to the validity of the claim of the

* Reproduced in this volume; part two, II, B.
15 The Commission considered this subject at its 213th meet­

ing, on 19 Jun~J979; a summary record of this meeting is con­
tained in A/CN;9/SR.213.
\16 Official Records of the General Assembly, Thirty-thirdSes­
ito't,.S~pplementNo. 17 (A/33/l7), para. 67 (c) (ii) a, and (d).
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account party. The report also .notes that, in view of the
frequent use of stand-by letters of credit in international
trade transactions, work directed to eliminating the
abuse noted above would be useful. The report states
that a joint Working Party of ICC and the secretariat of
the Commission has been constituted to carry forward
the work, and recommends that ICC be encouraged to
continue this work in collaboration with the Secretariat,
subject to a review of the results by the Commission.

Discussion at the session
48. It was observed that the suggestions contained

in the report as to possible means of protecting the ac­
count party against fraud needed further examination.
The Commission noted that the work of ICC in respect
of documentary letters of credit and contract guarantees
had a direct bearing on work in respect of stand-by
letters of credit. For this reason, there was general agree­
ment that ICC should be encouraged to continue its work
on stand-by letters of credit in co-operation with the
Commission's Secretariat and should be requested to
consider the possible means of protection against fraud
that had already been developed by the UNCITRAL
Study Group on International Payments. The Secretariat
was requested to report on the progress of work to the
Commission. The Commission also requested ICC to
submit to it the results of its work before final adoption
by its competent organs.

C. Security interests in goods17

Introduction
49. At its tenth session, the Commission had before

it three reports18 sl,lbmitted by the Secretary-General in
compliance with a request made by the Commission at its
eighth session.IS After considering these reports the Com­
mission requested the Secretary-General to submit to it
at its twelfth session a further report on the feasibility
of uniform rules on security interests and on their pos­
sible content. 20

50. At the present session the Commission had be­
fore it a report of the Secretary-General entitled "Secu­
rity interests: feasibility of uniform rules to be used in the
financing of trade". The report examines the role of
security interests in a credit system, whether that role is
fulfilled under the rules obtaining in national legal sys­
tems, and whether action by the Commission could be
useful to improve the situation. The report advances two
arguments in favour of action by the Commission: (a)
there is a demonstrable need for modernization of the
law of security interests in most parts of the world, and
countries which might wish to make their laws more
receptive to present-day requirements might welcome

17 The Commission considered this subject at its 213th meet­
ing, on 20 June ·1979; a summary record of this meeting is con­
tained in A/CN.9/SR.213.

18A/CN.9/130, A/CN.9/131 and A/CN.9/132. For docu­
ments A/CN.9/131 and A/CN.9/132, see Yearbook ... 1977,
part two, II, A and B.

19 Official Records of the General Assembly, Thirtieth Ses­
sion, Supplement No. 17 (A/I0017), para. 63 (Yearbook ..•
1975, part one, II, A). . .

20 Ibid., Thirty-second Session, Supplement No. 17 (A/3U17),
para. 37 (Yearbook ... 1977, part one, n, A).

\

the aid which the Commission could give by furnishing
them with a model text; and (b) as long as the law of
security interests differs significantly fu different coun­
tries, the legal problems which arise when goods subject
to a non-possessory security interest are moved from one
State to another are difficult to solve satisfactorily.

51. The report suggests that, in the present state of
development of the law, it would not be feasible to try to
achieve unification by means of a uniform law in the
form of a convention but that, instead, a model law
could be formulated with suggested alternatives for pro­
visions which present particular difficulties.

Discussion at the session

52. The discussion in the Commission revealed two
currents of opinion. According to one view, the subject
of security interests was strongly rooted in particular
legal concepts of the various legal systems and could not
satisfactorily be dealt with unless other branches of law,
in particular that of bankruptcy, were unified. More­
over, the law of security interests was strongly affected
by public policy determinations and required a system
of registration or publicity which it would be difficult to
establish on a world-wide basis. Hence, the preparation
of uniform rules would be an arduous task and, in view
of the greater importance of other items on the Com­
mission's work programme, should be given a low pri­
ority or deleted from the programme of work altogether.
Proponents of this view suggested that a better approach
might be the preparation of conflict rules and that the
attention of the Hague Conference on Private Interna­
tional Law should be drawn to the desirability of under­
taking the unification of the rules of conflict of laws in
this matter.

53. According to another view, the very fact of the
important differences in the law of security interests in
different legal systems was a cogent reason for undertak­
ing the unification or harmonization of the substantive
law. Those differences interfered with the financing of
international trade. Moreover, it was pointed out that in
many countries the law in respect of security interests
was not adequate for the purposes of commercial credit.
It was agreed by those who held this view that unification
of the law by means of a convention would not be feasi­
ble. However, it was suggested that the preparation of a
model law could be useful for those legal systems which
wished to modernize their law of security interests and,
over a period of time, it could be expected that the ex­
istence of a model law might have the effect of reducing
the differences in the law which currently exist. More­
over, one representative proposed the consideration of
whether such a model law,should provide for a specific
type of security interest to be introduced into all na­
tional legislations in addition to the existing security in­
terests under domestic legal systems.

Decision of the Commission

54. At its 225th meeting, on 27 June 1979, the
.commission decided to request the Secretariat to pre­
pare a report setting out the issues to be considered in
the preparation of uniform rules on security interests
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and to propose the manner in which those issues might
be decided.

D. Other matters

55. The Commission took note of a statement by
its Secretary on the work at present being carried out
within the UNCITRAL Study Group on International
Payments, a consultative body composed of representa­
tives of banking and trade institutions. The Study Group,
at its meetings in September 1978 and April 1979, had
continued its consideration of legal problems of elec­
tronic funds transfer (a topic included in the work pro­
gramme of the Commission with a low priority) and had
commenced work on the determination of a universal
unit of account for international conventions (included
in the Commission's programme of work at the sugges­
tion of France).

56. The Commission, recognizing the complex tech­
nical aspects of these topics, requested the Secretariat
to continue the preparatory work within the framework
of the Study Group and to present progress reports to it
at a future session.

CHAPTER IV. INTERNATIONAL COMMERCIAL
ARBITRATION AND CONCILIATION

A. UNCITRAL Arbitration Rules

Introduction
57. The Commission had before it a note by the

Secretariat setting forth certain "Issues relevant in the
context of the UNCITRAL Arbitration Rules" (A/
CN.9/170).* The issues brought to the attention of the
Commission relate to the use of the Rules in adminis­
tered arbitration and to the designation of an appointing
authority.

58. The first issue concerns the fact that existing
arbitral institutions have approached the UNCITRAL
Arbitration Rules in the context of administered arbitra­
tion in different ways and that regional arbitration cen­
tres are or soon will be, established for which this ques­
tion of 'approach is of particular importance. The note
sets forth certain suggestions for consideration by the
Commission.

59. The second issue relates to the fact that the
assistance of an appointing authority may be an es­
sential element in the arbitral process under the
UNCITRAL Arbitration Rules. In order to further the
availability of such assistance, the Commission was in­
vited to consider the desirability of issuing a list of
arbitral institutions that have declared their willingness,
if so requested, to serve as appointing authorities under
the UNCITRAL Arbitration Rules.

Discussion on the use of the UNCITRAL Arbitration
Rules in administered arbitration21

60. The Commission considered certain questions
relating to the use of the UNCITRAL Arbitration Rules

* Reproduced in this volume, part two, III, E.
21 The Commission considered this subject at its 218th and

219th meetings, on 22 June 1979; summary records of these
meetings are contained in A/CN.9/SR.218 and 219.

in administered arbitration brought to its attention by
the ~bove-mentioned note by the Secretariat (A/CN.9/
170). It was noted with satisfaction that the UNCITRAL
Arbitration Rules had proved to be successful in that
they were widely applied in practice. It was also noted
that various arbitral institutions had declared their will­
ingness to serve as administrative bodies in conriexion
with these Rules, or had adopted them as their own.

61. It was recalled in that context that the Rules,
when first submitted in preliminary draft form, had
provided for "administered" and "non-administered" ar­
bitration but that the prevailing view in the Commission
at its eighth session had been "to exclude, for the time
being, administered arbitration from the scope of the
Rules" (see A/CN.9/170, paras. 2 and 3). Conse­
quently, the final version of the Rules had been drafted
and adopted for ad hoc arbitration, but the Rules were
sufficiently flexible to permit parties or arbitrators to
arrange for administrative assistance in order to facilitate
the conduct of cases. It was reported that such arrange­
ments had been made in various contexts.

62. The basic qu~stion considered by the Commis­
sion at its present session was whether it should take any
steps to facilitate the use of the Rules in administered
arbitration and seek to prevent disparity in their use by
various existing or future arbitral institutions. There
was considerable support for the proposal that, if a list
of arbitral institutions were prepared (see discussion in
paras. 67 to 69 below), it should also indicate whether
the institution in question had declared its willingness
to provide administrative services for arbitral proceed­
ings under the UNCITRAL Arbitration Rules. The ques­
tion of the preparation of administrative model rules or
guidelines on administrative services was also discussed,
in particular such model rules or guidelines which might
be of assistance to new arbitral centres. It was suggested
that such preparation might be done in collaboration with
existing arbitration institutions and interested bodies.

63. According to one view, the promulgation of
such rules or guidelines would be inadvisable on the
following grounds. There was no real need for adminis­
trative rules because the established institutions had their
own rules or because the recent use of the UNCITRAL
Arbitration Rules by arbitral institutions had apparently
not caused any problem. Also, the Rules should remain
exclusively designed for ad hoc arbitration. Furthermore,
the preparation of rules or guidelines on administrative
services would face insurmountable problems in view of
the different local conditions and organizational struc­
tures of the various institutions, and such an undertaking
would probably fall outside the competence and mandate
of the Commission.

64. According to another view, the Commission
should facilitate the use of the Rules in administered
arbitration. Under one proposal, the model arbitration
clause could be modified so as to provide parties with
the option of entrusting the appointing authority with
administrative functions. Such an approach would not, in
substance, modify the Rules. Such rules or guidelines
would not be detailed procedural rules. They would not

f
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be binding on parties or institutions, but would provide
a check list of the various administrative services, largely
of a secretariat nature, which the parties or the arbi­
trators might wish to request and which institutions
would be free. to state whether they were willing to per­
form. The decision taken at the eighth session that the
UNCITRAL Arbitration Rules should not deal with
administered arbitration should be reconsidered in the
light of the recent developments, Le., the use of the Rules
by arbitral institutions in divergent ways.

65. The view was also expressed that it was pre­
mature to take any firm decision at the present stage.
Further studies should be undertaken by the Secretariat
including, but not limited to, inquiries among arbitral
institutions and other interest.ed bodies to determine the
feasibility of such rules or guidelines, the extent of their
acceptability by various arbitral institutions, and, in the
light of such studies, to suggest to the Commission any
such rules or guidelines as might be appropriate.

66. After extensive discussion, the prevailing view
in the Commission was that it was desirable that the
UNCITRAL Arbitration Rules be applied without
change, even where arbitral institutions administer arbi­
tration under the UNCITRAL Arbitration Rules. Where
modification was required to adjust the UNCITRAL
Arbitration Rules to administered arbitration, that could
be achieved if the parties agreed to have their arbitration
conducted under the administrative rules of the arbitral
institution. While each arbitral institution was in no
way bound to adhere to theUNCITRAL Arbitration
Rules, the preparation by the Commission of guidelines
or a check list of issues relevant to administrative serv­
ices would have two results: first, it would assist arbitral
institutions to formulate their administrative rules for the
administration of arbitration under the UNCITRAL
Arbitration Rules; secondly, it would encourage arbitral
institutions to utilize the UNCITRAL Arbitration Rules
unchanged. In this connexion, it was noted that the ar­
bitration centres which had been recently established by
the Asian-African Legal Consultative Committee would
welcome an initiative by the Commission in preparing
such guidelines for administrative rules.

Discussion on the designation of an appointing authority 22

67. The Commission considered the desirability
and feasibility of issuing a list of arbitral and other in­
stitutions that have declared their willingness to serve
if so requested as appointing authorities under the
UNCITRAL Arbitration Rules. No agreement was
reached on whether or not such a list should be issued.

68. There was support for the view that a carefully
prepared list would be of great assistance to parties and
that its practical value would outweigh any possible
short-comings or undesirable implications. However,
concern was expressed about the potential difficulties
and negative effects of such an undertaking. Neither
the Commission nor the Secretariat was in a position to

22 The Commission considered this subject at its 219th meet­
ing, on 22 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.219.

judge whether the institutions which applied for inclusion
in the list were genuine and qualified. This aspect was
particularly crucial in view of the fact that inclusion
in a list published by the United Nations might be in­
terpreted as carrying with it a stamp of approval or
recommendation.

69. There was, however, general agreement that the
Secretariat should be asked to carry out further inquiries
and studies in consultation with arbitral organizations
concerning the feasibility and possible methods of com­
piling such a list. The Secretariat should also study the
experience gained by other bodies, in particular, with the
list of arbitral institutions published by the Economic
Commission for Europe in connexion with the 1961
European Convention on International Commercial Ar­
bitration and the Arbitration Rules of that Commission
of 1966.

70. There was wide agreement on the continuing
need to promote and facilitate the use of the UNCITRAL
Arbitration Rules. In this connexion it was suggested
that States and arbitral institutions should make every
effort to ensure the widest possible publication and
distribution of the Rules. It was recalled that, in its res­
olution 31/98 of 15 December 1976, the General As­
sembly requested the Secretary-General to arrange for
the widest possible distribution of the Rules. It was sug­
gested that this could be facilitated by the Secretary­
General contacting arbitral institutions and chambers of
commerce in various States and regions, as well as re­
gional commissions, requesting them to make available
to interested parties copies of the Rules and information
concerning their use. Such activities were reported to
have been undertaken in several parts of the world. It
was also suggested by some representatives that the
Secretary-General might convene periodic meetings of
institutions which are willing to perform such functions
in order to share experiences and further develop meth­
ods for promoting the Rules. Such meetings might be
conveniently held in conjunction with meetings of the
International Council for Commercial Arbitration.

Decision of the Commission on both issues

71. The Commission, at its 219th meeting., on 22
June 1979, adopted the following decision:

The United Nations Commission on International
Trade Law

1. Takes note of the note by the Secretariat entitled
"Issues relevant in the context of the UNCITRAL
Arbitration Rules";23

2. Requests the Secretary-General:
(a) To prepare for the next session, if possible in

consultation with interested international organiza­
tions, guidelines for administering arbitration under
the UNCITRAL Arbitration Rilles, or a check list of
issues which may arise when the UNCITRAL Arbitra­
tion Rules are used in administered arbitration;

(b) To consider further, in consultation with in­
terested international organizations, including the

23 A/CN.9/170.
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International Council for Commercial Arbitration the
advantages and disadvantages in the preparatio~ of
a list of arbitral and other institutions that have de­
clared their willingness to act as appointing authori­
ties under the UNCITRAL Arbitration Rules and to
submit its report to the Commission at a future ~ession;

(c) To consider methods to promote and facilitate
use of the UNCITRAL Arbitration Rules.

B. Recommendations addressed to the Commission by
the Asian-African Legal Consultative Committee

Introduction

72. The Commission, at its tenth session, considered
certain recommendations of the Asian-African Legal
Consultative Committee (AALCC) relating to interna­
tional commercial arbitration. 24 These recommendations
were aimed at ensuring the autonomy of parties to agree
on arbitration rules irrespective of any contrary provision
of the law applicable to the arbitration, at safeguarding
fairness in arbitral proceedings, and at excluding reliance
on sovereign immunity in international commercial ar­
bitration. 25 It was suggested by AALCC that these issues
could possibly be clarified in a protocol to the 1958 New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards.

73. In the' decision taken at its tenth session, the
Commission requested the Secretary-General to consult
with AALCC and other interested international organi­
zations and to prepare studies on the matters raised by
AALCC.26 Pursuant to that decision, the Secretariat had
consultations with representatives of the secretariat of
AALCC, members of the International Council for
Commercial Arbitration and of the International Cham­
ber of Commerce at Paris in September 1978, and with
representatives of member States of AALCC at that
organization's twentieth and twenty-first sessions in
1978 and 1979.

74. The Commission, at its present session, had
before it two studies. One was a report of the Secretary­
General entitled "Study on the application and inter­
pretation of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (New York,
1958)" (A/CN.9/168).* This report contains an ana­
lytical survey of over a hundred court decisions concern­
ing the application and interpretation of the 1958 New
York Convention. It identifies ambiguities, divergencies
and problems encountered in the application of the
Convention and ascertains the practical value of the Con­
vention for the promotion of international commercial
arbitration. The report concludes that the Convention,
despite some minor deficiencies, has satisfactorily met the
general purpose for which it was adopted and that it

* Reproduced in this volume, part two, III, C.
24 Official Records of the General Assembly. Thirty-second

Session, Supplement No. 17 (A/32/17), annex II, paras. 27-37
(Yearbook ... 1977, part one, II, A, annex II).

25 The recommendations of AALCC are contained in the an­
nex to document A/CN.9/127 (Yearbook ... 1977, part two,
III).

26 Official Records of the General Assembly, Thirty-second
Session, Supplement No. 17 (A/32117), annex II, para. 39.

would therefore be inadvisable to amend its provisions
or prepare a protocol, at least for the time being.

75. The second was a note by the Secretariat entitled
"Further work in respect of international commercial
arbitration" (A/CN.9/169),* which discusses the' need
for greater uniformity of national laws on arbitral pro­
cedure and the desirability of establishing standards for
modern and fair arbitration procedures. The note sug­
gests that the Commission commences work on a model
law on arbitral procedure which could help to overcome
most of the problems identified in the above survey and
meet the concerns expressed in the recommendations
of AALCC.

Discussion at the session27

76. The Commission considered the issues raised in
the recomme.ndations of AALCC in the light of the re­
port on the mterpretation and application of the 1958
New York Convention (A/CN.9/168) and the note on
further work in respect of international commercial ar­
bitration (A/CN.9/169). The discussion in the Com­
mission focused on the question whether there was a
need to modify or amend the 1958 Convention, possibly
by way of a protocol, and whether the Commission
should attempt to elaborate a model law on arbitral pro­
cedure which could, to a large extent, meet the concerns
expressed by AALCC. '

77. It was generally agreed that there was no need
to alter or am.end, by way of revision or protocol, the
1958 ConventIOn. In support of that view it was noted
that the. Convention worked' well in practice, despite
some mmor divergencies in its application and inter­
pretation; it was also stressed that any modification or
amendment might have a harmful effect in that it could
cause confusion and impede further accessions to or rati­
fication of the Convention. In this connexion, it was
suggested that the attention of the General Assembly of
the United Nations should be drawn to the need for
wider adherence to the Convention and that States which
had not yet done so should be invited to accede to or
ratify, the Convention. '

78. As to the suggestion that a model law on arbitral
procedure be prepared, there was wide agreement in the
Commission to request the Secretariat to undertake the
necessary preliminary studies and to prepare a prelimi­
nary draft of such a law. A model law could assist States
in reforming and modernizing their law on arbitration
procedure and would thus help to reduce the divergences
encountered in the interpretation of the 1958 Con­
vention. A model law would also meet in large measure
the concerns expressed by AALCC in its recommenda­
tions in that a model law, if accepted by States, would
minimize the possible conflicts between national laws and
arbitration rules. The view was expressed that in de­
veloping a model law, the Commission would be helping
to bring about fairness and equality in business relation-

* Reproduced in this volume, part two, III, D.
• 27 The Commission considered this subject at its 220th meet­
mg, on 25 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.220.
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ships, and that this was therefore relevant to the Com-
• mission's consideration of the legal aspects of a new

international economic order.

79. As to the scope of application of such model
law, it was generally agreed that it should be restricted
to international commercial arbitration in view of the
specific features inherent in the settlement of interna­
tional disputes. This would, however, not prevent States
which were willing to do so from adopting the model
provisions also for domestic arbitrations.

80. It was further agreed that it would be useful to
prepare an analytical compilation of provisions of na­
tional laws pertaining to arbitration procedure, setting
forth the major differences between such provisions as
well as possible conflicts between national laws and the
UNCITRAL Arbitration Rules. It was suggested that
this compilation should also include instances of diver­
gences in the interpretation of the 1958 Convention
which were due to certain provisions of national law.

Decision of the Commission

81. The Commission, at its 220th meeting, on 25
June 1979, adopted the following decision:

The United Nations Commission on International
Trade Law

1. Takes note of the report on the interpretation
and application of the 1958 New York Convention on
the Recognition and Enforcement of Foreign Arbitral
Awards28 and the note on further work in respect of
international commercial arbitration;29

2. Requests the Secretary-General:
(a) To prepare an analytical compilation of provi­

sions of national laws pertaining to arbitration pro­
cedure, including a comparison of such laws with the
UNCITRAL Arbitration Rules and the 1958 Con­
vention;

(b) To prepare, in consultation with interested in­
ternational organizations, in particular the Asian­
African Legal Consultative Committee and the Inter­
national Council for Commercial Arbitration, a pre­
liminary draft of a model law on arbitral procedure,
taking into account the conclusions reached by the
Commission, and in particular:

(i) That the scope of application of the draft
uniform rules should be restricted to interna­
tional commercial arbitration;

(ii) That the draft uniform law should take into
account the provisions of the 1958 Conven­
tion and of the UNCITRAL Arbitration
Rules;

(c) To submit this compilation and the draft to
the Commission at a future session;

3. Draws the attention of the General Assembly
to the desirability of achieving world-wide adherence
to the 1958 New York Convention and of inviting

28 A/CN.9/168.
29 A/CN.9/169.

States, which have not yet done so, to ratify, or accede
to, that Convention.

C. UNCITRAL Conciliation Rules

Introduction
82. Among the priority items included in the Com­

mission's new programme of work adopted at its
eleventh session30 was "Conciliation of international
trade disputes and its relation to arbitration and to the
UNCITRAL Arbitration Rules".3l Pursuant to that
decision, the Secretariat held consultations with repre­
sentatives of the International Council for Commercial
Arbitration (ICCA) and the International Chamber of
Commerce (ICC) in September 1978 and February 1979.

83. At the present session the Commission had be­
fore it the text of a preliminary draft of the UNCITRAL
Conciliation Rules (A/CN.9/166)* and a report of the
Secretary-General entitled "Conciliation of international
trade disputes" (A/CN.9/167). **,32 The report, in chap­
ter I, deals with the nature and characteristics of concilia­
tion as distinguished from other methods of dispute
settlement and discusses the purpose and potential ad­
vantages of conciliation. Chapter II of the report con­
tains a commentary on the preliminary draft UNCITRAL
Conciliation Rules.

Discussion at the session on the desirability and general
principles of conciliation rules33

84. The Commission had a full discussion, before
considering the draft UNCITRAL Conciliation Rules in
detail, on the desirability of elaborating a set of con­
ciliation rules and on the general principles and features
of conciliation. The Commission, though divided on the
question of whether there was a world-wide need for
UNCITRAL Conciliation Rules, reached a consensus
that it should have an exchange of views on the draft set
of rules in detail in the light of certain principles agreed
upon by it.

85. Doubts were expressed about the practical value
of conciliation rules: conciliation, if unsuccessful, could
lead to additional costs and time to be spent by parties;

. there was a certain similarity between conciliation pro­
ceedings and party negotiations; and parties might well
be reluctant to have recourse to conciliation for fear of
later risks in adversary proceedings. According to an­
other view, however, there was a growing tendency in
many countries to settle disputes by conciliation; con­
ciliation as an amicable settlement method was in many
respects a viable alternative to arbitration and court pro­
ceedings; conciliation had been found useful in regions

* Reproduced in this volume, part two, III, A.
** Reproduced in this volume, part two, III, B.
30 Official Records of the General Assembly, Thirty-third Ses­

sion, Supplement No. 17 (A/33/17), para. 69 (Yearbook ...
1978, part one, II, A).

31 Ibid., para. 67 (c) (iv).
32 Professor Pieter Sanders (Netherlands) who had acted as a

consultant to the Secretariat in the drafting of the UNCITRAL
Arbitration Rules also acted as a consultant in the preparation
of the draft UNCITRAL Conciliation Rules.

33 The Commission considered this subject at its 221st meet­
ing, on 25 June 1979; a summary record of this meeting is "~"
tained'in A/CN;9ISR.22.1.
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and countries where it was well known and frequently
used, and sometimes was a necessary prerequisite to the
institution of arbitral or judicial proceedings.

86. While, under one view, conciliation was re­
garded as closely linked to arbitration and, as it were,
its first stage, under another view conciliation should
be conceived as a distinct, independent, and basically
different method of settlement. There was wide agree­
ment in the Commission that the procedure envisaged
in the conciliation rules should be simple, flexible, and
expeditious; that the parties should be free to modify
the rules and to terminate the proceedings at any time;
that the conciliator should play an active role and have
wide discretion in the conduct of the proceedings; and
that the conciliation rules should contain clear provi­
sions so that arbitrators would not be influenced by what
had occurred in the conciliation. .

Discussion ot the dratt UNCITRAL Conciliation RulesS4

87. The Commission considered the preliminary
draft UNCITRAL Conciliation Rules contained in AI
CN.9/166 article by article. It was understood that this
discussion was a preliminary exchange of views which
should be taken into account by the Secretariat in its
further studies and in revising the draft Rules. A sum­
mary of this di'scussion is set forth in annex I to the
present report.

Decision ot the Commission

88. After deliberation, the Commission, at its 225th
meeting, on 27 June 1979, adopted the following de­
"cision:

The United Nations Commission on International
Trade Law

1. Takes note of the preliminary draft UNCITRAL
Conciliation Rules35 and the report of the Secretary­
General entitled "Conciliation of international trade
disputes":36

2. Requests the Secretary-General:

(a) To prepare, in cons\ll~ with interested
international organizations and arbitral insfitufions,
including the International Council for Commercial
Arbitration, a revised draft of the UNCITRAL Con­
ciliation Rules, taking into account the vis\V~expressed

during the discussions at th€lprese~t~i~ll;

(b) To trall~t~~A$~d~hltt~~~#;together
with a comtllC'ntl;l;:y;:t<j(Govergffi~nt~anci interested
internatiodalorganizations and itl:stitutions for their
observations; . :

(c) . t()Su~ri'ilt to the Commission at the thirteerith
session· the .~~Vised draft Rules and commentary to-
gether with th~ observations received. .

84 The Commission'~d~red the draft UNCITRAL Con­
ciliation Rules at its 222ria 'li'lt«"~'Jlle(l,tipg~, ()n 26 June
1979, and at its 224th and 22Sth meetings, oii""71"'f't'me·~;
summary records of these meetings are contained in A/CN.9/
SR.222 to 225.

85 A/CN.9/166.
86 A/CN.9/167.

CHAPTER V. NEW INTERNATIONAL ECONOMICORDER87

Introduction

89. At its eleventh session, the Commission decided
to include in its work programme a topic entitled "The
legal implications of the new international economic
order" and to accord priority to the consideration of
this subject. The Commission on that occasion also es­
tablished a Working Group, but deferred the designation
of the States members of that Group until the present
session, and requested the Secretary-General to prepare
a report setting forth subject-matters that are relevant
in the context of the development of a new international
economic order and that would be suitable for considera­
tion by the Commission.88

90. At the present session, the Commission had be­
fore it a report of the Secretary-General entitled "New
international economic order: possible work programme
of the Commission" (A/CN.9/171).*

91. The report reflects the views expressed and the
proposals submitted at the eleventh session of the Com­
mission, during the discussions in the Sixth Committee
of the General Assembly on the Commission's report on
the work of its eleventh session, and in the replies of
Governments to a note verbale of the Secretary-General,
dated 6 October 1978. The report also draws upon the
Declaration on the Establishment of a New International
Economic Order,39 the Programme of Action on the Es­
tablishment of a New International Economic Order'°
and the Charter of Economic Rights and Duties of
States.41

92. The report reviews subject-matters of possible
relevance to international trade under the following
headings: general principles of international economic
development, commodities, trade, monetary system, in­
dustrialization, transfer of technology, transnational
corporations, and permanent sovereignty of States over
natural resources. The report then examines certain is­
sues relevant to the work of the Commission: the scope
of international trade law and co-ordination and co­
operation.

Discussion at the session

93. The Commission recalled ihat the Working
Group on the New International Ecohomic Order, es­
tablished at its eleventh session, had been given the
mandate to examine the report of the Secretary-General
in order to make recommendations as to specific topics
which could appropriately form part of the programme
of work of the Commissiol1. Therefore, the Commission
focused its discussion on tlle;tvio .issues set out in the

... ~·~"'$f.· ......se.cret.ary-General's report-scope

*'Reprodti~i~"~~!",1lolume,part two, IV.
87 The Commission:·'~~!Nthis subject at its 214th and

21Sth meetings, on 20 Jurte"_~;~~Jl:l'Y records of these
meetings are contained in A/C:r(9/SR:2'14.• at14 ~$.

88,official . Records of the. General Assem6ry,Ttt.li'!,y-th,jrcd
·,~,~M(~.4;.;(-A.1I351'1'r,l,··para/"'1·\.Z) l:Q)"rYe~..,.

book ... 1978, part one, II, A).
89 General Assembly resolution 3201 (S.VI).
40 General A8sembly resolution 3202 (S-VI).
41 General Assembly resolution 3281 (XXIX).
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of international trade law and co-ordination of work­
in order to provide the Working Group with certain
guidelines for its work. The general view was that the
Working Group should interpret its mandate in a tlexible
manner and that it was free, for instance, to consider
items that were not mentioned in the report of the
Secretary-General. One representative reaffirmed the op­
position of his Government to work by the Commission
pertaining to the new international economic order and
the establishment of a special working group. However,
he recognized certain changes in world trade and the
possible usefulness of studying problems which such
changes entailed. Consequently, his Government would
be ready to work in or with the Working Group.

94. Some representatives expressed the view that it
would be useful if the consideration of subject-matters
by the Working Group include the legal basis of the
relations between States where such relationships were
connected with international trade, and in particular
should include the principle of non-discrimination, the
principle of most-favoured-nation treatment, and the
democratic and equitable basis of such relationships in the
context of international trade. On the other hand, some
representatives recalled decisions of the Commission
from the beginning which, in their view, led to the ines­
capable conclusion that the Commission would concen­
trate on private law matters relating to trade practice and
not deal with trade policies. These representatives fa­
voured the continuation of this approach which they re­
garded as the most prudent. The view was expressed that
no progress could be made in the Commission on such
matters as non-discrimination and most-favoured-nation
clauses.

95. There was general agreement on the need for
effective co-ordination of work between international
organizations and bodies engaged in the unification of
international trade law within and outside the United
Nations system. Co-ordination of work became espec­
ially important in the context of the new international
economic order.

96. Various suggestions were made in respect of the
ways and means of co-ordination. According to one view,
the Secretariat should continue with, and strengthen, its
traditional policy of information and consultation. Use­
ful results had been obtained, through periodic contacts
at high secretariat level, between the secretariats of
UNCITRAL, the International Institute for the Unifica­
tion of Private Law (UNIDROIT), the Hague Confer­
ence on Private International Law, the Asian-African
Legal Consultative Committee and the International
Chamber of Commerce. According to another view,
adequate co-ordination at the secretariat level would not
always lead to satisfactory results. Notably, the degree
of co-ordination of work within the United Nations sys­
tem left much· to be desired. Where such was the case,
action by Governments and their representatives in var­
ious United Nations bodies would be required to allocate
different types of work to the bodies most competent to
deal with them, and thereby prevent overlapping of
functions.

97. The view was also held that the responsibility
for co-ordination rested with the Commission itself and
not with its secretariat.

98. Many representat.ives were of the view that the
General Assembly should be asked to stress the im­
portance of co-ordination of work in respect of the legal
regulation of international trade, in particular where the
new international economic order was concerned. It was
most important that the legal texts prepared by various
organs and bodies in the field of international trade law
reflect a common approach and constitute a coherent
system. Co-ordination would also mitigate the danger of
duplication of efforts and of the adoption of legal texts ;
that were in conflict with each other or reflected diver­
gent policies.

99. The view was also expressed that what mattered
was not only the co-ordination of work in the sense of a
division of labour between various international organ­
izations but also, and perhaps more important, the identi­
fication of those legal problems which cut across the
various issues dealt with in different bodies. In this re­
spect it was felt that it was not only necessary to continue
to exchange information between the organizations con­
cerned, and for the Secretariat to continue to provide
surveys of the legal activities of those organizations, but
also to analyse and identify the general legal issues, and
to prepare recommendations for the Commission as to
the action to be taken.

Decision by the Commission
100. At its 226th meeting, on 29 June 1979, the

Commission unanimously adopted the following decision:
The United Nations Commission on International

Trade Law, ,
Recalling the decision taken at its eleventh session

on the establishment of a Working Group on the New
International Economic Order and the mandate con­
ferred upon the Working Group,

1. Decides that the Working Group on the New
International Economic Order should be composed
of 17 members of the Commission, as follows:

Argentina, Australia, Chile, Czechoslovakia,
France, German Democratic Republic, Germany,
Federal Republic of, Ghana, India, Indonesia, Japan,
Kenya, Mexico, Nigeria, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and
Northern Ireland and United States of America;

2. Requests the Secretary-General to invite Mem­
ber States of the United Nations and the specialized
agencies and interested international organizations to
attend meetings of the Working Group as observers;

3. Requests the Working Group to examine the
report of the Secretary-General on the new interna­
tional economic order42 and to take into account the
discussions on this subject by the Commission at its
twelfth session in order to make recommendations as
to specific topics which could appropriately form part
of the programme of work of the Commission and to
report to the Commission at its thirteenth session;

42 A/CN.9/171.
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4. Further requests the Working Group to bear
in mind the need for co-ordination in the field of inter­
national trade law as set out in the decision adopted
by the Commission at its 225th meeting, on 27 June
1979,48 and to make recommendations in respect of
the steps that could usefully be taken by the Com­
mission.

CHAPTER VI. TRANSPORT LAW44

Introduction
101. At its eleventh session, the Commission decided

to include the topic of transportation in its future work
programme, and to accord priority to the consideration
of this subject. 45 The Commission also requested the
Secretariat to prepare a study setting forth the work
accomplished so far by international organizations in the
field of multimodal transport, charter-parties, marine
insurance, transport by container and the forwarding of
goods.4G

102. At the present session, the Commission had
before it a report of the Secretary-General (A/CN.9/
172)* containing a survey of the work of international
organizations in the field of transport law. This report
mentions in brief the major resolutions in the field
of transport that have been adopted by the General
Assembly, the Economic and Social Council and the
United Nations Conference on Trade and Development
(UNCTAD). The report then considers the work of in­
ternational organizations in the five areas of transporta­
tion law, as requested by the Commission.

103. The report notes that within ~he United Na­
tions primary responsibility concerning multimodal
transport and containerized transport has been entrusted
to UNCTAD. The report then states that the topics of
charter-parties and marine insurance have received some
preliminary consideration by UNCTAD bodies and sug­
gests that the Commission may wish to consult UNCTAD
as to the desirability of preparing an international agree­
ment or uniform rules on either or both topics. The re­
port also notes that the Commission may wish to con­
sider whether there is justification for the drafting of
rules concerning the legal status of freight forwarders in
respect of which UNIDROIT has carried out prepara­
tory work..

Discussion at the session
104. There was no support in the Commission for

work on either multimodal transport or transport by
container, it being noted that a draft Convention on
International Multimodal Transport had been completed
by an UNCTAD Intergovernmental Group. Further­
more, it was agreed that the Commission should not un­
dertake work on the regulation of contracts for the for-

>I< Reproduced in this volume, part two, V. A.
43 For this decision, see chapter IX, paragraph 131 below.
44 The Commission considered this sl:bject at its 217th meet­

ing, on 21 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.217.

45 Official Records of the General Assembly, ThirtJ.:third
Session, Supplement No. 17 (A/33/17), paras. 67 (c) (VII), 68
and 69.

46 Ibid., paras. 67 (c) (vii) and 68.

warding of goods, because the need for uniform rules
was not clearly established and the proposed convention
on International Multimodal Transport might resolve
some of the difficulties which were currently experienced.
It was also agreed that the Commission should not com­
mence work on charter-parties or marine insurance, as
these subjects were under consideration by the UNCTAD
Working Group on International Shipping Legislation.
However, there was agreement that the UNCTAD Work­
ing Group should be informed of the willingness of the
Commission to undertake work of a legal character on
these subjects if the UNCTAD Working Group de­
termined that work directed to unification in these sub­
jects was desirable.

105. Suggestions were made that the Commission
might undertake work on the following subjects: the lia­
bility of port authorities for damage caused in the storing
or handling of goods; regulation of the warehousing con­
tract; and liability for the transport of dangerous goods.
The Commission did not adopt these suggestions.

Decision of the Commission

106. At its 217th meeting, on 21 June 1979, the
Commission unanimously adopted the following de­
cision:

The United Nations Commission on International
Trade Law

1. Takes note of the survey of the work of interna­
tional organizations in the field of transport;47

2. Decides:

(a) To request the Secretariat to continue to fol­
low such work and to report the developments in this
field to the Commission;

(b) To inform the UNCTAD Working Group on
International Shipping Legislation, by a letter of the
Chairman ofthe Commission, of the willingness of the
Commission to undertake work of a legal character
in the fields of charter-parties and marine insurance, if
the UNCTAD Working Group determines that work
directed to unification in these subjects is desirable.

CHAPTER VII. TRAINING AND ASSISTANCE IN THE
FIELD OF INTERNATIONAL TRADE LAW48

Introduction

107. In regard to the programme of work of the
Commission in this field, the Commission had before it
a note by the Secretary-General (A/CN.9/173) dealing
with the UNCITRAL symposia on international trade
law, and fellowship and internship arrangements.

UNCITRAL symposia

108. In regard to the UNCITRAL symposia, the
note recalls that, at its tenth session, consequent upon
the cancellation for lack of funds of the second

47 A/CN.9/172.
48 The Commission considered this subject at its 217th meet­

ing, on 21 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.217.
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UNCITRAL symposium on international trade law
planned in connexion with that session, the Commission
recommended to the General Assembly that it "should
consider the possibility of providing for the funding of
the Commission's symposia on international trade law,
in whole or in part, out of the regular budget of the
United Nations".49 In response to this recommendation,
the General Assembly requested the Secretary-General
to study the problem of financing the symposia. Accord­
ingly, the Secretary-General submitted to the Assembly
at its thirty-third session a report (A/33/177) contain­
ingsuggestions in this regard.

109. After considering this report, the General As­
sembly, at its thirty-third session: (a) expressed the
view that the United Nations Commission on Interna­
tional Trade Law should continue to hold symposia on
international trade law; and (b) appealed to all Govern­
ments and to organizations, institutions and individuals
to consider making financial and other contributions that
would make possible the holding of a symposium on in­
ternational trade law during 1980, as envisaged by the
United Nations Commission on International Trade
Law, and authorized theSecretary-General to apply to­
wards the cost of the United Nations Commission on
International Trade Law symposia, in whole or in part,
as may be necessary to finance up to 15 fellowships for
participants in the said symposia, voluntary contribu­
tions to the United Nations Programme of Assistance in
the Teaching, Study, Dissemination and Wider Appreci­
ation of International Law not specifically earmarked
by the contributors to some other activity within the
Programme.

110. The note by the Secretary-General (A/CN.9/
173) further states that the funds available both by way
of contributions specifically made to the UNCITRAL
symposia, and by way of contributions to the above
Programme of Assistance, are inadequate for financing
a symposium in 1980, and that in any event, by reason
of other items occurring in the programme of work, the
earliest date for which the next UNCITRAL symposium
could be scheduled is 1981.

Discussion at the session

111. There was general agreement that the
UNCITRAL symposia were very useful, and should be
continued. The representatives of Austria, Canada, the
Federal Republic of Germany and Finland expressed
the willingness of their Governments to pledge monies
for a symposium, disbursements to be made, however,
only provided that other developed States in turn under­
took to make contributions.

112. After deliberation, the Commission decided to
place on the agenda of its thirteenth session the financing
of the symposia, with a view to organizing a symposium
in 1981.

49 Official Records of the General Assembly, Thirty-second
Session, Supplement No. 17 (A/32117), para. 45 (Yearbook ...
1977, part one, II, A).

Fellowship and internship arrangements

113. The Commission noted with appreciation that
the Government of Belgium, as it had in the past few
years, had again in 1979 offered two fellowships to can­
didates from developing countries for academic and
practical training in international law, and that the Gov­
ernment of Poland had also indicated a willingness to
award three similar fellowships for English-speaking
candidates for study in Poland. The representative of
Austria expressed the readiness of his Government to
award a similar fellowship for study in Austria to a
candidate from a developing country, and the Commis­
sion took note with appreciation of this offer.

CHAPTER VIII. STATE OF SIGNATURES AND RATIFICA­
TIONS OF THE UNITED NATIONS CONVENTION ON THE
CARRIAGE OF GOODS BY SEA50

Introduction

114. The Commission, at its seventh session, de­
cided to maintain on its agenda the question of the
ratification of conventions concluded on the basis of
texts prepared by it.51

115. At the present session, the Commission had
before it a note by the Secretary-General concerning the
state of signatures and ratifications of the United Na­
tions Convention on the Carriage of Goods by Sea,
1978 (Hamburg Rules) (A/CN.9/174).

116. This Convention was opened for signature on
31 March 1978 and remained open for signature until
30 April 1979. The Convention is subject to ratification
by the signatory States and since 30 April 1979 is open
for accession by all States which are not signatory
States.

Discussion at the session

117. The Commission noted with appreciation that
as at 30 April 1979 the United Nations Convention on
the Carriage of Goods by Sea had been signed by the
following 27 States: Austria, Brazil, Czechoslovakia,
Chile, Denmark, Ecuador, Egypt, Finland, France, Ger­
many, Federal Republic of, Ghana, Holy See, Hungary,
Madagascar, Mexico, Norway, Pakistan, Panama,
Philippines, Portugal, Senegal, Sierra Leone, Singapore,
Sweden, United States of America, Venezuela and
Zaire.

118. The Commission also noted with appreciation
that the Convention had been ratified by Egypt on 23
April 1979.

119. The hope was expressed that the Convention
would receive wide acceptance at an early date. In this
connexion, some representatives indicated the intention
of their Governments to initiate the ratification process
in respect of the Convention in the near future.

50 The Commission considered this subject at its 217th meet­
ing, on 21 June 1979; a summary record of this meeting is con­
tained in A/CN.9/SR.217.

51 Official Records of the General Assembly, Twenty-ninth
~ Session, Supplement No. 17 (A/9617), para. 64 (Yearbook .. ,
. 1974, part one,!I, A).
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120. The Commission requested the Secretariat to
submit information, at each of its sessions, in respect of
the state of signatures, accessions and ratifications re­
lating to conventions concluded on the basis of texts
prepared by the Commission.

CHAPTER IX. FUTURE WORK AND OTHER BUSINESS52

A. Venue of sessions of the Commission and its
Working Groups

121. The Commission was informed by the Secre­
tariat that, although the normal rule was that all meetings
of the United Nations body and its subsidiary organs
should be held at the place where the secretariat of that
body was located, the Committee on Conferences had
decided that sessions of the Commission and its Work­
ing Groups which had alternated between New York
and Geneva should now alternate between New York
and Vienna. In this connexion, the view was expressed
that representatives of some developing countries found
it easier to attend meetings in New York or Geneva
rather than in Vienna. Under another view, however, the
interests of efficiency and economy required that sessions
when held in Europe be held at the location of the Com­
mission's secretariat.

122. After deliberation, the Commission was agreed
that sessions of the Commission and its Working Groups
should, as a general rule, alternate between New York
and Vienna.

B. Date and place of the thirteenth session
of the Commission

123. It was decided that the thirteenth session of the
Commission would be held from 9 to 20 June 1980 in
New York.

C. Constitution and sessions of Working Groups

124. It was decided that the future sessions of the
Working Group on International Negotiable Instruments
would be held as follows:

(a) Eighth session, from 3 to 14 September 1979,
at Geneva.

(b) If a further session were required, ninth session,
from 2 to 11 January 1980 in New York.

125. It was decided that the Working Group on the
New International Economic Order would meet from 14
to 25 January 1980 in New York.

126. It was decided that the name of the Working
Group on the International Sale of Goods should be
changed to the Working Group on International Con­
tract Practices. This Working Group would meet from
24 to 28 September 1979 in Vienna.

D. General Assembly resolution on the report of the
Commission on the work of its eleventh session

127. The Commission took note of General As­
sembly resolution 33/92 of 16 December 1978 on the

r,z The Commission considered this subject ~t its 2~5th. meet­
ing, on 27 June 1979; a summary record of thIS meeting IS con­
t;,ine;:] in A/CN.9/SR.225.

report of the United Nations Commission on Interna­
tional Trade Law on the work of its eleventh session.

E. General Assembly resolution on the United Nations
Conference on Contracts for the International Sale
of Goods

128. The Commission took note of General As­
sembly resolution 33/93 of 16 December 1978 conven­
ing the United Nations Conference on Contracts for the
International Sale of Goods. It was noted that the Con­
ference would take place at Vienna from 10 March to
11 April 1980, with a possible extension of one week
to 18 April 1980.

F. Current activities of international organizations re­
lated to the harmonization and unification of inter­
national trade law

129. The Commission took note of a report of the
Secretary-General on the current activities of interna­
tional organizations related to the harmonization and
unification of international trade law (A/CN.9/175).*

130. The Commission recalled that during its dis­
cussion on the new international economic order (see
paras. 95 and 98 above) there was general agreement
on the need for greater co-ordination among bodies
engaged in the harmonization and unification of inter­
national trade law, and that many representatives were
of the view that the General Assembly should be asked
to stress the importance of co-ordination of work in
respect of the legal regulation of international tr~de.

The Commission had before it a draft resolution of the
General Assembly submitted by Algeria, Egypt, Ghana,
India, Indonesia, Kenya, Nigeria and Yugoslavia in­
tended to reaffirm both the need for greater co-ordina­
tion and the mandate of the Commission in the
co-ordination process, which the Commission should
propose for adoption by the General Assembly.

131. After deliberation at its 225th meeting, on 27
June 1979, the Commission decided to recommend to the
General Assembly the adoption of the following draft
resolution:

CO-ORDINATION IN THE FIELD OF INTERNATIONAL
TRADE LAW

The General Assembly,

Noting that the significant increase in economic and
trade relations between States and their peoples has
given rise to increased activities of a legislative nature
by international bodies and organs both within and
without the United Nations system,

Being of the view that such activities should not te­
sult in duplication of work or establishment of con­
flicting rules, resulting in non-ratification by States or
non-application by the courts, .

Recalling that the General Assembly, in resolution
2205 (XXI) of 17 December 1966 by which it estab­
lished the United Nations Commission on Interna­
tional Trade Law, conferred upon that Commission

* Reproduced in this volume, part two, VI.
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ANNEX I

Summary of discussion in the Commission of the draft
UNCITRAL Conciliation Rulesa

* Reproduced in this volume, part two, TIl, B.
aThe report of the Secretary-General entitled "Conciliation

of internatlOnall trade disputes" (A/CN.9/167) conta.ins a com­
mentary on each article of the draft UNCITRAL Conciliation
R~les. The summary of the discussion set forth below>on each
article is preceded by the text of the article.

Scope of application

impediments to, ratification of or adherence to such con­
ventions in particular with regard to the intentions of·
their Governments. There was general agreement that
su<.:h a discussion would be useful, and that the agenda
of future sessions of the Commission should include as
an item such an exchange of views. •

H. Transfer of the International Trade Law
Branch to Vienna

133. There was some support for the view that the
Commission should request the General Assembly to
defer the transfer of the Branch, now scheduled for
September 1979, by one year, as such a deferment would
help the International Trade Law Branch to handle the
heavy, work programme which it faced in the period
between the current session and the thirteenth session of
the Commission. The prevailing view, however, was that
on balance it would be preferable that no request should
be addressed to the General Assembly in this regard.

Article 1
(1) These Rules shall apply when the parties to a con.

tract have agreed in writing that disputes in relation to
that contract shall be referred to conciliation under the
UNCITRAL Conciliation Rules.

(2) The parties may also agree to refer to conciliation
under these Rules disputes arising out of legal relationships
that are not contractual.

(3) The parties may agree in writing to any modification
of these Rules.
1. There was general support for the substance of para·

graph (I). It was observed that the present wording may not
make sufficiently clear that the agreement to refer a dispute
to conciliation can be contained either in a contract as a con-

. "ciliation clause, or in a separate conciliation agreement. AI­
, though the availability of both alternatives clearly appeared

from the provisions of article 4, paragraph (I) (c), it was
suggested that the provision be redrafted.

2. It was further observed that the present wording of
paragraph (I), and the model conciliation clause suggested in
A/CN.9/167,* paragraph 26, could be construed as imposing
on 'the parties who had agreed to conciliation an obligation to
have recourse to conciliation once a dispute had arisen. It was
felt that this issue of interpretation was basic to the nature
and concept of conciliation. It was also felt that this issue was
closely connected with the provisions on the commencement
of conciliation proceedings (art. 3), which were based on. the
idea that conciliation could usefully take place only if both
parties, in the event of a dispute, were still willing to seek an
amicable solution to their differences.

3. It was the general view that conciliation could be a
pre-condition to arbitration or court proceedings. The prevail·
ing view was that the concept of conciliation embodied in the
lJNCITRAL Conciliation Rules should stress the voluntary
non.binding nature of conciliation and any commitment

the mandate of furthering the progressive harmoniza­
tion and unification of the law of international trade
by, inter alia, co-ordinating the work of organizations
active in this field and encouraging co-operation
among them,

Considering that, by virtue of the mandate con­
ferred upon it by the General Assembly, it is among
the tasks of the Commission to ensure that legal texts
prepared by various international organizations in the
field of international trade law contribute to a coherent
and generally acceptable system of international law,

Bearing in mind the establishment of that Commis­
sion's Working Group on the new international eco­
nomic order and its mandate, as well as the work
programmes of the other Working Groups of the
Commission,

Reaffirming General Assembly resolution 33/92
of 16 December 1978,

1. Reaffirms the mandate of the United Nations
Commission on International Trade Law in co-ordi­
nating legal activities in the field of international trade
law;

2. Calls the attention of all organs and bodies
within the United Nations system to this mandate of
the Commission;

3. Invites all organs and organizations concerned
to co-operate with the Commission by providing it
with relevant information on their activities and by
consulting with it;

4. Calls upon all Governments to bear in mind
the importance of improved co-ordination of activities
related to the participation in the various international
organizations concerned with international trade law;

5. Requests the Secretary-General:

(a) To take effective steps to secure a close
co-ordination especially between those parts of the'
Secretariat which are serving the United Nations
Commission on International Trade Law1 the Interna­
tional Law Commission, the United Nations Confer­
ence on Trade and Development, the United Nations
Industrial Development Organization and the Com­
mission on Transnational Corporations;

(b) To place before the United Nations Com­
mission on International Trade Law, at each of its
sessions, a report on the legal activities of the interna­
tional organs, bodies and organizations concerned,
together with recommendations as to steps to be taken
by the Commission.

G. Ratification of or adherence to conventions
concerning international trade law

132. The view was expressed that, in addition to the
Commission noting at each session the state of ratifica­
tion of or adherence to conventions concerning interna­
tional trade law based on drafts prepared by the
Commission, the members of the Commission shoul~ \'
also exchange views on the prospects for, and possible "
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thereto, as the norm, but should be sufficiently flexible to
permit parties to agree that some amount of conciliation must
occur as a pre-condition to arbitration and court proceedings
where permitted by the applicable law. There was also gen­
eral support for the view that paragraph (1) shOUld more
clearly reflect that concept, for example, by omitting the word
"shall" in that provision. It was further stated that this con­
cept was also related to the question whether and when parties
could resort to arbitration or court proceedings (cf. the dis­
cussion on art. 22).

4. Since the question as to whether concilation was, in a
sense, mandatory depended on the specific terms of the con­
ciliation clause or the separate conciliation agreement, it was
suggested that parties be provided with two different model
clauses, one. giving the parties complete freedom to have re­
course to conciliation or to refust conciliation and the second
implying a kind of binding obligation, for example, to com­
mence conciliation proceedings or, at least, to request the
other party to consent to the commencement. The Commission
requested the Secretariat to study this matter and prepare
model clauses.

S. It was the general view that paragraphs (2) and (3) of
article 1 were generally acceptable in their present form.

Number of conciliators

Article 2
There shall be one conciliator unless the parties have

agreed that there shall be three conciliators. _.
6. The Commission noted that article 2 envisaged concilia­

tion by a sole conciliator or, if parties preferred this, by three
conciliators. The policy underlying the Rules was that the
necessary impartiality and independence of a conciliator was
best secured if the sole conciliator and, where there are three
conciliators, the third conciliator, were not appointed by the
parties. Under the policy of the Rules, it was this aspect of
impartiality and independence of the sole conciliator, or the
"presiding" conciliator. which should distinguish conciliation
from the basically different procedure of negotiations between
the parties through their counsel.

7. The Commission was of the view that the approach taken
by article 2 was not acceptable. In particular, the possibility of
having two conciliators should also be taken into account. There
was no valid reason for envisaging only an uneven number of
conciliators. In this connexion, it was stated that a panel of two
conciliators was not uncommon in international conciliation
procedures. The notion that party-appointed conciliators were
not sufficiently impartial and independent could not be retained.
It was also pointed out that an uneven number of conciliators,
while facilitating the internal decision-making process, was not
necessary in conciliation since it was the task of conciliators to
make recommendations for a settlement and not to render
decisions.

8. According to one view, the Rules should not indicate a
preferred number of conciliators, but should leave that entirely
to the parties. The prevailing view, however, was that the Rules
should indicate the number of conciliators without thereby pre­
cluding parties from choosing a different number of conciliators.
This solution was preferred on the ground that it provided
guidance to the parties and that certain subsequent provisions of
the Rules, for example, those relating to appointment, conduct of
proceedings and costs, could then be more precisely formulated.

9. After deliberation, it was generally felt that the
UNCITRAL Conciliation Rules should contemplate concilia­
tions with one, two or three conciliators and set out the specific
implications of such alternatives. As to the number of con­
ciliators to be specified in article 2, one view was to formulate
the article along the following lines: "There shall be one con­
ciliator unless the parties have agreed that there shall be two
or three conciliators". Under another view, the article should
be formulated along the following lines: "There shall be one
conciliator unless the parties have agreed that there shall be
more than one conciliator".

Commencement of conciliation proceedings

Article 9
(1) The party initiating recourse to conciliation shall give

to the other party a written notice of conciliation.
(2) The other patty shall within 30 days after receipt of

the notice of conciliation reply to the party having given
notice.

(3) (a) If in his reply the other party consents to con­
ciliation, the· conciliation proceedings shall commence on the
date on which such reply is received by the party having
given notice;

(b) If in his reply the other party refuses conciliation or
if he does not reply within 30 days, there shall be no con­
ciliation proceedings.
10. The Commission considered whether the notice of the

party requesting conciliation should, as suggested in article 3,
paragraph (1), be in written form. According to one view, the
written form should not be required because it was too formal
and inflexible, and because there was no sanction for its non­
observance. It was suggested that it was sufficient if the notice
was given orally, since all that was required was to ascertain
whether the other party was willing to conciliate. The written
form should only be required in respect of a detailed statement
of the points at issue after both parties had decided to com­
mence the conciliation proceedings.

11. However, the prevailing view was that the written form
should be required for the notice of conciliation. This would
facilitate proof, and provide certainty to the parties; it would
also facilitate determining the 30-day period mentioned in
paragraphs (2) and (3). The written form also seemed preferable
because of the possible contents of the notice set forth in
article 4 and because of the fact that the notice would later be
forwarded to the conciliator or, possibly, the appointing author­
ity (cf. arts. 6 and 9).

12. It was suggested that the term "notice" be replaced by
a less formal term, such as "invitation" or "request".

13. The Commission considered paragraphs (2) and (3) of
article 3 which deal with the reply of the party to whom a
notice of conciliation was given. According to one view, para­
graph (2) was not acceptable because it was superfluous in view
of paragraph (3) (b), and because there was no sanction for not
replying as reqUired under that provision. It was suggested that
these paragraphs be restructured by stating that the other party
in his reply may accept or refuse the invitation to conciliation,
and by regulating the consequences of possible silence. Under
another view, however, the policy underlying the draft article
was acceptable because it clearly called on the other party to
reply and would not unduly emphasize the implied option
of refusal.

14. Opinions differed in respect of the period of 30 days
laid down in paragraphs (2) and (3) (b). According to one view
this period of time was appropriate in that it was designed as a
maximum period which seemed reasonable in the context of
international relationships. Account should also be had of the
possible contents of the reply referred to in article 4, paragraph
(3). Another view was that a shorter period, for example, 15
days, would be preferable since this would speed up the pro­
cedure. Yet another view was that there was no need for a
fixed time-limit and that it would suffice to use a general, flex­
ible term, such as "without undue delay" or "as soon as possible".

IS. Concern was expressed about the provision of para­
graph (3) (b) that there shall be no conciliation proceedings if
the other party does not reply within a period of 30 days. While
it was the general view that, according to article 22, both parties
were free to resort to arbitration or court proceedings until the
commencement of the conciliation proceedings, it was suggested
that the expiry of the period should not be construed as a
definite cut-off date. Thus, conciliation should still be possible
even if the other party did not reply within that period. On the
other hand, it was suggested that the initiating party should be
permitted to assume that, in case of silence of the other party,
that other party was rejecting recourse to conciliation.
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Notice of conciliation

Article 4

(1) The notice of conciliation shall include:
(a) An invitation that the dispute be referred to concilia­

tion;
(b) The names and addresses of the parties;
(c) A reference to the conciliation clause or the separate

conciliation agreement that is invoked;
(d) A reference to the contract the legal relationship out

of or in relation to which the dispute arises;
(e) A brief description of the general nature of the dis-

pute;
(f) A brief description of the points at issue.
(2) The notice of conciliation may also include:
(a) If no agreement has previously been reached on the

number of conciliators, a proposal that there shall be one
conciliator or three conciliators;

(b) (i) In conciliation proceedings with one conciliator,
a proposal as to the name of the conciliator;

(ii) In conciliation proceedings with three concili­
ators, the name of the conciliator appointed by
the party giving notice of conciliation.

(3) The party consenting to conciliation may in his reply
give his own description of the general nature of the dispute
and the points at issue. He may also indicate in his reply his
agreement or disagreement with' the proposals made by the
other party under paragraph (2) (a) and (b) (i) of this article
and, in conciliation proceedings with three conciliators, indi­
cate the name of the conciliator appointed by him.
16. It was noted that, in line with the principle that concilia­

tion procedures should be flexible, it was inadvisable that para­
graph (1) of this article should require the inclusion in the
notice of conciliation of the items of information listed in
subparagraphs (a) to (f). The inclusion of such detailed informa­
tion was more appropriate to adversary procedures. Further­
more, there was no sanction if the required items were not
included. The contrary view was expressed that, since the
information in the notice of conciliation and the reply was of
assistance to the parties as well as to appointing authorities in
selecting suitable conciliators (art. 6 (1» and to the conciliators
appointed (art. 9), the inclusion of full information in the notice
of conciliation was desirable.

17. After deliberation it was the general view that an effort
should be made in redrafting the provision to consider elements
which might be omitted at this stage of the conciliation and
postponed to a later stage. Further thought should be given to
the question as to what information should b'e required at the
different stages of the conciliation.

Appointment of conciliator(s)

Article 5
(1) If a sole conciliator is to be appointed, and if within

15 days after the commencement of the conciliation pro­
ceedings the parties have not agreed on the name of the
conciliator, either party may apply to the appointing au­
thority agreed upon by the parties to make the appointment
according to the procedure laid down in article 7 of these
Rules.

(2) If three conciliators are to be appointed, each party
shall appoint one conciliator. The two conciliators thus ap­
pointed shall choose the third conciliator who will act as
presiding conciliator. If within 15 days upon their appoint­
ment the conciliators appointed by the parties have not agreed
on the name of the third conciliator, either party may apply
to the appointing authority agreed upon by the parties to
make the appointment according to the procedure laid down
in article 7 of these Rules.

(3) If no appointing authority has been agreed upon by
the parties, or if the appointing authority agreed upon refuses'

to act or fails to appoint the conciliator within 60 days of the
receipt of a party's request therefor, either party may request
X to designate an appointing authority. The request shall be
accompanied by a copy of the notice of conciliation and of
the reply given thereto.
18. It was the general view that article 5 and subsequent

provisions on the appointment of conciliators should be revised
so as to correspond with the earlier agreed numbers of concili­
ators, in particular, the added option of having two conciliators
(see discussion on art. 2). Divergent views were expressed on
whether the Rules should provide for an appointing authority
as suggested in the draft.

19. According to one view, the Rules should provide for
resort to an appointing authority. This was considered as a use­
ful mechanism for securing appointment of the sole or the third
conciliator. In this connexion, it was stressed that the appoint­
ing authority would act only after the commencement of con­
ciliation proceedings initiated because both parties wanted it.
Therefore, it was regarded as a helpful procedure which would
assist the parties to implement their previous agreement.

20. Under another view, however, a rule which may lead
to an imposed appointment upon the request of only one party
would be contrary to the voluntary, "non-mandatory" spirit of
conciliation which, in the general view, should be stressed. It
was argued that the conciliation proceedings should be consid­
ered terminated if no agreement on the sole or third conciliator
could be reached. It was understood that a party was free to seek
non-binding assistance of an institution or individual, and ad­
vice or information on qualified candidates. Also, a binding
appointment by an appointing authority could be envisaged,
but only if both parties made a request to that effect, or included
in their agreement to conciliate a provision for appointment to
be made by an appointing authority.

21.' The view was expressed that article 5 should include
provisions that all conciliators should be independent and im­
partial persons.

22. The Commission requested the Secretariat to take these
possibilities into account when revising the draft and preparing
model clauses.

Application to appointing authority

Article 6

(1) The application to the appointing authority shall be
accompanied by a copy of the notice of conciliation and of
the reply given thereto and may suggest the professional
qualifications of the sole or the presiding conciliator.

(2) The party applying to the appointing authority shall
send a copy of the application to the other party. The other
party may within 15 days after the receipt of the copy of
the application send to the appointing authority such sugges­
tions as he may wish to make on the professional qualifications
of the sole or the presiding conciliator.
23. It was noted that this procedural provision related to

article 5 and the revised version would depend on the answer
that would be given to the question whether the Rules should
provide for an appointing authority.

Appointment of conciliator by appointing authority

Article 7

(1) The appointing authority shall, by telegram or telex,
confirm to the parties the receipt of the application.

(2) The appointing authority shall proceed with the ap­
pointment of the sole or presiding conciliator without undue
delay, using the foIlowing list-procedure:

(a) The appointing authority shaIl communicate to the
" parties an identical list containing at least three names;

(b) Within 15 days after the receipt of this list, each
party may return the list to the appointing authority after
having deleted the name or names to which he objects and
numbered the remaining names on the list in the order of his
preference;
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(c) After the expiration of the above period of time, the
appointing authority shall appoint the sole or the presiding
conciliator from among the names approved on the lists re­
turned to it in accordance with the order of preference indi­
cated by the parties;

(d) If for any reason the appointment cannot be made
according to this procedure, the appointing authority shall
exercise its discretion in appointing the sole or the presiding
conciliator.

(3) In making the appointment, the appointing authority
shall have regard to the suggestions of the parties as to the
qualifications of the sole or the presiding conciliator and to
such consideration~ as are likely to secure the appointment of
an independent and impartial person. It shall also take into
account the advisability of appointing a sole or a presiding
conciliator of a nationality other than the nationalities of the
parties.
24. It was noted that, like article 6, this provision related to

article 5, and that the revised version would depend on whether
the Rules will make provision for an appointing authority.

25. The view was expressed that the functions of the appoint­
ing authority could be set out in a model clause providing for
recourse to an appointing authority. According to another view,
it was preferable to have procedural provisions in both the
Rules themselves and the model clause. It was also the view of
some that the procedure envisaged in draft article 7 was too
complex and time-consuming.

Notification of appointment of conciliator

Article 8
The appointing authority, upon making the appointment,

shall forthwith notify the parties of the name and address of
the conciliator.*

* This and all following articles, in which the expression
"conciliator" is used without qualification, apply to either a
sole conciliator or to three conciliators, as the case may be.

26. As this provision sets out another duty of the appoint-
ing authority, it was noted that the considerations concerning
article 7 apply also to this article.

Forwarding of notice and reply to conciliator

Article 9
A copy of the notice of conciliation and of the reply

thereto shall be given to the conciliator promptly after his
appointment. This shall be done by the parties if they made
the appoincment, or by the appointing authority if it made
the appointment.
27. No specific comments were made on this article.

Representation and assistance

Article 10

The parties may be represented or assisted by persons of
their choice. The names and addresses of such persons must
be communicated in writing to the other party and to the
conciliator; such communication must specify whether the
appointment is being made for purposes of representation or
assistance.
28. No views were expressed objecting to this article.

Role of conciliator

Article 11
(1) The role of the conciliator shall be to assist the parties

to reach an amicable settlement of their dispute.
(2) The conciliator may conduct the conciliation pro­

ceedings in such a manner as he considers appropriate, taking
into account the circumstances of the case, the wishes the
parties may have expressed and the need for a speedy settle­
ment of the dispute.

(3) In assisting the parties to reach a fair and equitable
settlement, the conciliator shall give consideration to, among
other things, the terms of the contract, the law applicable to
the substance of the dispute, the usages of the trade con­
cerned and the circumstances surrounding the dispute.

29. It was suggested that this article (or art. 5) should
stress the independent and impartial role of the conciliator,
irrespective of whether he is appointed by only one party, by
both parties or by an appointing authority. It was also suggested
that there be incorporated into this article the provision on the
conciliator's function to make proposals for a settlement (present
art. 18). Another suggestion was that article 11 should state
guidelines in respect of the conduct of proceedings by a panel
of conciliators. For example, in the case of three conciliators, a
majority could be required for any decision to be taken. In the
case of two conciliators, consenSus could be required, except
perhaps in respect of diverging settlement proposals which, it
was submitted, could each be communicated to the parties. In
case of two conciliators, failure to reach the required consensus
would be a basis for terminating the conciliation.

30. Paragraph (3) of article 11 sets out the points to which,
among other things, consideration should be given by the con­
ciliator in assisting the parties to reach a fair and equitable
settlement. According to one view, the points listed did not fully
accord with the idea of conciliation. It was stated, for example,
that some ·of the points were too reminiscent of standards of
adversary proceedings; that too much emphasis was placed on
the legal aspects, and too little importance attached to such
standards as fairness, justice or equity. It was submitted, in this
connexion, that not only lawyers should be envisaged as possible
conciliators. It was also suggested that the Rules should not
set forth any standards at all because such a list would unduly
restrict the conciliator in performing his task.

31. Under another view, however, the points listed in
paragraph (3) were appropriate and represented a reasonably
balanced set of standards. It was pointed out that the ideas of
fairness and equity were not neglected in that provision, but
set forth as the two basic criteria of a settlement that would
thus govern the conciliator's efforts. It was pointed out that the
points were quite different from the standards laid down in
article 33 of the UNCITRAL Arbitration Rules. A suggestion
was made to list as an additional point the previous business
practices between the parties.

Request by conciliator for information

Article 12

(1) The conciliator may request each party to submit to
him a written statement of his position and the facts and
grounds in support thereof, supplemented by any documents
and other evidence that such party deems appropriate. He
may also request each party to submit a fuller statement of
points at issue.

(2) At any stage of the conciliation proceedings the con­
ciliator may request a party to submit to him such additional
information as he deems appropriate.

32. The view was expressed that the second sentence of
paragraph (1) was superfluous in that the right to "request a
fuller statement of points at issue", as provided for in that
sentence, was covered by paragraph (2) of that article, which
dealt with the "request for additional information". Another
view was that this article should not be changed because para­
graph (1) related to what might be called the "pleadings",
whereas paragraph (2) was directed towards production of
evidence which the conciliator might consider necessary and
therefore would be helpful in practice. It was also submitted that
in the first sentence of paragraph (1) the words "that such party
deems appropriate" were superfluous. A contrary view was that
these words were desirable in underscoring the autonomy of the
parties in preparing their written submissions and to eliminate
arguments that any such submissions were void because of
incompleteness.
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33. The suggestion was made to change the right of the
conciliator under paragraph (1) into a duty, by substituting the
word "shall" for the word "may". This suggestion was based on
the assumption that the notice envisaged under article 4 would
merely contain a short statement of the intent to conciliate a
particular dispute. It would, then, be appropriate to oblige the
conciliator to request a detailed statement from the parties.
While under another view the discretion of the conciliator was
preferable, it was the general view that the issue had to be con­
sidered in connexion with the provision on the contents of the
notice.

Communication between conciliator and parties

Article 13
(1) If, after reviewing the written materials submitted to

him, the conciliator deems it advisable, he may invite the
parties to meet with him.

(2) The conciliator may have oral discussions or com­
municate in writing with either party alone.

(3) Unless the parties have agreed upon the place where
meetings with the conciliator are to be held, such place shall
be determined by the conciliator, after consultation with the
parties, having regard to the circumstances of the conciliation
proceedings.
34. No specific comments were made on this article.

Administrative assistance

Article 14
In order to facilitate the conduct of the conciliation, the

parties, or the conciliator after consultation with the parties,
may arrange for administrative assistance to be provided by
the appointing authority or other suitable institution.
35. While no specific comments were made on this provi­

sion, it was noted that the 'reference to the appointing authority
should be considered in the light of the approach which the
Rules would take in respect of the appointing authority.

Party suggestions for settlement of dispute

Article 15
The conciliator may invite the parties, or a party, to submit

to him suggestions for settlement of the dispute. A party may
do so upon his own initiative.
36. No specific comments were made on this article.

Obligation of parties to co-operate

Article 16 ,
The parties shall in good faith endeavour to comply with

requests by the conciliator to submit written materials, pro­
vide evidence, attend meetings and otherwise co-operate with
him.
37. It was submitted that the heading of this article was

misleading in that it implied that there was a binding obligation.
It was, therefore, suggested that the term "obligation" be
omitted and, for example, the heading "co-operation of parties
with conciliator" be used.

Disclosure of information

Article 17
The conciliator, having regard to the procedures which he

believes are most likely to lead to a settlement of the dispute,
may determine the extent to which anything made known to
him by a party shall be disclosed to the other party; provided,
however, that he shall not disclose to a party anything made
known to him by the other party subject to the condition that
it be kept confidential.
38. The view was expressed that any statements, pleadings,

or submissions of evidence as envisaged under articles 4 and 12
should be disclosed to the other party. It was, thus, suggested

that provision should be made for a corresponding exception to
the general rule of discretion contained in the above provision
on disclosure of information.

Proposals for settlement

Article 18
At any stage of the conciliation proceedings the conciliator

may make proposals for a settlement of the dispute. Such
proposals need not be in writing and need not be accompa-
nied by a statement of the reasons therefor. .
39. No specific comments were made on this article.

Settlement agreement

Article 19

(1) When it appears to the conciliator that there exist
elements of a settlement which would be acceptable to the
parties, he may formulate the terms of a possible settlement
and submit them to the parties for their observations.

(2) If the parties reach agreement on a settlement of the
dispute, they shall draw up and sign a written settlement
agreement. Upon request of the parties, the conciliator shall
draw up, or assist parties in drawing up, the settlement
agreement.

(3) Upon signing by the parties the settlement agreement
becomes binding on them.
40. It was suggested that there be added to paragraph (1)

of this article a provision which would enable the conciliator,
after having received the observations of the parties, to refor­
mulate the terms of a possible settlement in the light of these
observations.

41. Under one view, paragraph (3), which states the binding
effect 'of the signed settlement agreement, was superfluous and
potentially misleading. The reason was that the legal nature of
the settlement agreement, including its validity and enforceabil­
ity, depended on the terms of the agreement itself and on the
applicable law. According to another view, it was preferable to
have a rule expressing the binding effect of a signed settlement
agreement in order to emphasize the ultimate purpose of con­
ciliation, i.e., final settlement of the dispute. Thus, it should
be made clear that the agreement had not merely a moral effect,
although the applicable law might in some instances render the
agreement invalid and non-enforceable.

42. As to this possibility, it was suggested that the provision
be drafted in such a way that parties were made aware of the
potential risk. It was further suggested that the Secretariat
should also study the legal nature and effect of the settlement
agreements under various national laws.

Confidentiality

Article 20

Unless otherwise agreed by the parties or required by law,
the conciliator and the parties shall keep confidential all
matters relating to the conciliation proceedings, including
any settlement agreement.
43. It was suggested that there be excluded from this pro­

vision the settlement agreement itself to the extent its disclosure
might become necessary in an arbitral or judicial proceeding
for its enforcement.

Termination of conciliation proceedings

Article 21
The conciliation proceedings are terminated:

(a) By the signing of the settlement agreement by the
parties, on the date of the agreement; or

(b) By a written declaration of the conciliator, after con­
sultation with the parties, to the effect that further efforts at
conciliation are no longer justified, on the date of the decla­
ration; or
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(c) By a written declaration of the parties addressed to
the conciliator to the effect that the conciliation proceedings
are terminated, on the date of the declaration; or

(d) By a written notice of a party to the conciliator and
the' other party to the effect that the conciliation proceedings
are terminated, 30 days after the date of the declaration
[, .unless, such party revokes the declaration prior to the ex­
piration of the 30-day period].

44. It was doubted whether the provisions on termination
in this article were needed, in particular, the exact determination
of the effective dates. However, under another view, this article,
in its substance, was necessary in order to provide certainty in
relations between 'parties and in view of article 22 which ex­
cluded recourse to arbitration or court proceedings before
termination of the conciliation proceedings. In this respect,
article 21 would have to be considered in the light of the posi­
tion taken in regard to article 22.

45. It was suggested that termination by the conciliator
(subpara. (b» be dependent upon his having made at least one
settlement proposal to the parties. However, another view was
that in practice conduct of parties might make termination
advisable before the conciliator had sufficient information upon
which to base a recommendation. It was further suggested that
in a revised draft the square brackets at the end of subpara­
graph (d) be omitted, and that the wording of that subparagraph,
particularly the French version, be improved. Another sugges­
tion was that insolvency or bankruptcy of one party should be
a further cause of termination.

Resort to arbitral or judicial proceedings

Article 22

Neither party shall initiate arbitral or judicial proceedings
in respect of a dispute that is the subject of conciliation pro­
ceedings from the date of the commencement of the concilia­
tion proceedings, as defined in article 3, paragraph (3) (a),
of these Rules, to the date of their termination, as provided
in article 21.

46. It was noted that this provision does not cover the case
where arbitral or judicial proceedings are initiated before the
commencement of the conciliation proceedings.

47. In view of this possibility of para1lel proceedings, it was
suggested that parties be also permitted to initiate arbitral or
court proceedings after the conciliation has started because
there were no convincing reasons to treat these two cases dif­
ferently. It was submitted that initiation of arbitral or court
proceedings after conciliation had started would not necessarily
indicate an unwillingness to conciliate. Such initiation could
take place for reasonable purposes, such as preventing expiry
of a prescription period or meeting the requirement, contained
in some arbitration rules, of prompt submission of a dispute to
arbitration.

48. Under another view, the idea behind this article was
correct in that it emphasized the value of serious conciliation
efforts although exceptions should be made for the last men­
tioned cases of initiation of arbitral or court proceedings for
reasonable purposes. A suggestion in that direction was to re­
quest the party initiating arbitral or judicial proceedings to
inform the other party and the conciliator in advance about such
step and the purposes of it.

49. Another objection against the rule of exclusion con­
tained in this article was that such exclusion would not be valid
and enforceable under various applicable laws. Various sugges­
tions were made in this respect. One was to not have any rule
of exclusion in order to save parties from confusion or un­
desirable surprises. Another suggestion was to indicate in some
way the potential risk of unenforceability of the rule. Yet
another suggestion was to formulate the prohibition on the
parties in terms of a "moral", not lega1ly binding, obligation.
It was the general view that these suggestions needed careful
consideration. "

Costs

Article 23

(1) Upon the termination of the conciliation proceedings,
the conciliator shall fix the costs of the conciliation and give
written notice thereof to the parties. The term "costs" in­
cludes only:

(a) The fee of the sole or the presiding conciliator, to be
fixed by that conciliator in accordance with article 24 of
these Rules;

(b) The travel and other expenses of the sole or the pre.
siding conciliator and of any witnesses requested by a con·
ciliator after consultation with the parties;

(c) The cost, travel and other expenses of any expert ad·
vice requested by a conciliator after consultation with the
parties;

(d) The cost of any administrative assistance provided
pursuant to article 14 of these Rules;

(e) Any fees and expenses of the appointing authority
and X.

(2) The costs, as defined above, shall be borne equally
by the parties. A1I other expenses incurred by a party, in·
c1uding the fee, travel and other expenses of a conciliator
appointed by a party, shall be borne by that party.
50. It was pointed out that, in the light of the view pre­

viously expressed by the Commission that a1l conciliators should
be independent and impartial, subparagraph (a) of paragraph (1)
should relate to the fees of all conciliators, and not only to
those of the sole or presiding conciliator.

51. It was suggested that, since the amount of the cost,
travel and other expenses referred to in subparagraphs (b) and
(c) of paragraph (I) might be considerable, the article should
only make the parties liable to pay that amount if it had been
agreed to by them; accordingly, the words "after consultation
with" should be replaced by "if agreed to by".

52. It was observed that there was a possible difficulty
created by the terms of the op.ening words of paragraph (I),
taken together with the terms of article 25, paragraph (I). For
while under article 25, paragraph (I), the conciliator was em­
powered, upon his appointment, to request each party for an
advance of the costs referred to in article 23, paragraph (I), the
latter costs were only fixed upon the termination of the con­
ciliation proceedings.

53. It was suggested that paragraph (2) of this article be
restructured in order to clarify the distinction between the two
f01l0wing categories of costs: costs which were to be borne
equally by the parties, and a1l other expenses incurred by a
party, which were to be borne ,by the party concerned.

54. There was support for the view that to make the party
who has himself appointed a conciliator solely responsible for
the fee, travel and other expenses of that conciliator implied that
that conciliator acted as an agent of the appointing party. The
Commission had, however, supported the principle that con­
ciliators, including those appointed by one party, were intended
to be impartial and independent. It f01l0wed that the fee, travel
and other expenses of a1l conciliators should be borne equally
by the parties.

55. It was observed that it might not always be appropriate
that costs as defined in paragraph (I) should be borne equally
by the parties. A fair and equitable settlement could require that
one party bore a greater proportion of the costs.

Fees of conciliator

Article 24
The fees of the conciliator sha1l be reasonable in amount,

taking into account the amount in dispute, the complexity of
the subject matter, the time spent by the conciliator and
other relevant factors.
56. It was noted that the criteria adopted by this article to

determine the amount of the fees of conciliators was the same
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as those adopted by article 39 (1) of the UNCITRAL Arbitra­
tion Rules which determines the fees of arbitrators. However
in view of the differences between conciliation and arbitration'
this, might not be appropriate. One view was that the articl~
should merely, require the conciliator's fees to be reasonable in
amount, without specification of the relevant factors to be con­
siden,d. Another view, however, considered that specification
of criteria was necessary in order to provide practical guidance
to conciliators.

Deposits

Article 25
(1) The sole or the presiding conciliator, upon his ap­

pointment, may request each party to deposit an equal amount
as an advance for the costs referred to in article 23, para­
graph (1).

(2) During the course of the conciliation proceedings the
sole or the presiding conciliator may request supplementary
deposits in an equal amount from each party.

(3) Where a conciliator has been appointed by a party
he may request a deposit or a supplementary deposit only
from that party.

(4) If the required deposits under paragraphs (I) and (2)­
of this article are not paid in full by both parties within 30
days after the receipt of a request therefor, the conciliator
may suspend the proceedings or may make a written declara­
tion of termination in accordance with article 21, subpara­
graph (b), of these Rules.
57. It was suggested that a provision be added to the article

along the lines of article 41 (5) of the UNCITRAL Arbitration
Rules, requiring the conciliator to render an accounting to the
parties of deposits, and to return any unexpended balance.

Role of conciliator in subsequent proceedings

Article 26
Unless the parties have agreed otherwise, no conciliator

may act as an arbitrator in subsequent arbitral proceedings,
or as a representative or counsel of a party, or be called as a

witness by a party in any arbitral or judicial proceedings in
respect of a dispute that was the subject of the conciliation
proceedings.

. 58: N~ objection was.' expressed to the principle embodied
m thiS article. However, It was noted that the circumstances in
which a conciliator may be prohibited from being a witness in
other proceedings may be regulated by the applicable law. Ac­
cordingly, provisions of the applicable law may invalidate the
prohibition contained in this article against calling a conciliator
in arbitral or judicial proceedings in respect of disputes which
were the subject of the conciliation proceedings.

Admissibility of evidence in other proceedings

Article 27
A party shall not be entitled to rely on or to introduce as

evidence in arbitral or judicial proceedings, whether or not
such proceedings relate to the dispute that was the subject of
the conciliation proceedings:

(a) Views expressed by the other party in respect of a
possible solution of the dispute;

(b) Admissions made by the other party in the course of
the conciliation proceedings;

(c) Proposals made by the conciliator;
(d) The fact that the other party has indicated his willing·

ness to accept a proposal for settlement made by the
conciliator. '
59. It was noted that it might be more appropriate to

formulate the prohibition contained in this article against rely.
ing on or introducing evidence in the form of an agreement by
the parties instead of a rule prohibiting parties from relying on,
or introducing, evidence.

ANNEXO

List of documents before the Commission
[Annex not reproduced; see check list of UNCITRAL docu­

ments at the end of this volume.]
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I. INTERNATIONAL TRADE CONTRACTS

A. Report of the Secretary-General: barter or exchange In Intemational trade (A/CN.9/159)*

INTRODUCTION

1. The report of the Secretary-General on the pro­
gramme of work of the Commission· submitted to the
eleventh session of the Commission contained a short
discussion of the subject of international barter and
exchange.1 It was there pointed out that legal systems
approach the contract of barter or exchange in different
ways. In some legal systems the contract of barter is
treated as though it were a sale of goods, whereas in
other legal systems the rules in respect of barter are
completely separate from those of sale.

2. It was also pointed out that the law relating to
barter or exchange transactions is relatively undevel­
oped, apparently because such transactions are not fre­
quent on the domestic level. However, it was suggested
that there was some evidence that barter or exchange
transactions were becoming more frequent in the inter­
national sector. It was therefore suggested that the Com­
mission retain provisionally the contract of international
barter or exchange in its programme of work and request
further study by the Secretariat. The Commission
adopted this suggestion.2 This report is submitted in
response to the Commission's request for a further
study.

BARTER AND BARTER-LIKE TRANSACTIONS

1. Barter

3. The inquiries made by the Secretariat during the
past year indicate that, while certain barter-like trans­
actions have become a regular feature of international
trade, the conclusion of a true barter contract in which
the parties exchange goods for goods remains as rare
an event in international trade as it is in domestic trade.
Therefore, the Commission may wish to conclude that it
would not be useful to undertake the unification of the
law relating to barter in the strict legal sense of the
term.

2. Barter-like transactions

Economic nature of the transaction

4. A barter-like transaction exists whenever the
parties exchange goods, services or other items of eco-

• 18 April 1979.
1 A/CN.9/149/Add.2 (Yearbook •.. 1979, part two, IV, A,

annex II). . I • I
2 Report of the United Nations CommiSSIon on Internatlona

Trade Law on the work of its eleventh session, Official Records
of the General Assembly, Thirty~third Session, Supplement No.
17 (A/33/l7), para. 69 (Yearbook .•. 1978, part one, n, A).

nomic value with the intention that no more than a
minimum amount of money ultimately be transferred
from one party to the other. The emphasis lies on the
underlying economic exchange and not on the. legal
form in which that exchange takes place. In partIcular,
it is not important whether the barter-like transaction
involves only one contract or more than one contract.

5. However, a barter-like transaction which involves
only one contract will often be of such a nature that it
would fall within some definite rubric of the law. For
example, if the exchange of a new piece of machine!'Y for
a used piece of machinery plus a sum of money .IS n?t
considered by the legal system to be a barter, It. wIll
undbubtedly be considered to be a sale of machmery
in which a portion of the purchase price "is paid in kind.

6. Of greater economic significance are the more
complex barter-like transactions. Payment for the con­
struction of a plant or a mine may be made in whole or
in part by delivery of all or of a portion of the produc­
tion of the plant or mine. Royalties fora licence of a
patent or other industrial property may take the form of
goods produced under the licence. A seller of goods may
agree that as part of the transaction he will purchase
other goods from his co-contractant or from a third
party designated by his co-contractant.

7. Barter-like transactions may be initiated by either
of the two sides to the transaction. The furnisher of the
plant or mine or the licensor of the industrial property .
may enter into the transaction to secure a sour<;:e of .
supply. The party acquiring the plant, mine or licence
may wish to be assured of a market for the goods to be
produced. An acquiring party which insists that the fur­
nishing party purchase unrelated goods from it or from
some third party may be attempting to reduce the mone­
tary cost of the acquisition, or to earn the necessary
foreign exchange.

S.The goal ,to be achieved by creating a barter-like
transaction will determine many important terms In the
final agreement or set of agreements. However, these
motives are not significant for analysing the legal 11lature
of the transaction. I

Legal nature of the transaction

9. In considering the legal nature of the transaction,
it is important to note that barter-like transactions in in.,.
ternational trade tend to be complex and to involve
several separate agreements. Each of the agreements
would deal with a separate aspect of the total transaction;
For example, a patent licence in which the licensor
agre.es to take in payment a certain quantity of good,

·37
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produced under the licence would normally involve at
least two separate contracts: a patent licence and a con­
tract to purchase goods. Typically, each of the two
contracts would value the asset being transferred in
monetary terms. The licensee-seller would agree to pay
as royalties for the licence either a certain sum of money
or at a certain rate. Conversely, the licensor-buyer
would agree to pay a certain sum or to pay at a certain
rate for the goods. The parties mayor may not intend
that the sum total to be paid by each would be equal in
amount. In either case they would often agree that no
money would change hands to the extent that the obliga­
tions could be set off against one another.

10. In such a pattern, the two or more contracts are,
for the most part, ordinary contracts of licence, or of
sale, or of construction with the usual terms to be found
in such contracts. There are, however, at least two sets
of provisions which differ from those to be found in the
ordinary contract in order to effectuate the barter-like
nature of the transaction. These are the payment terms
and the remedies for non-performance.

Payment terms

11. The payment terms must reflect the intention
that a minimum amount of money will actually change
hands. The easiest way for this to come about is for the
party who performs first to extend credit to the other
party with an eventual reduction or elimination of the
credit through later performance by the other party.
Many other formulas can be imagined which might be
better suited to the particular requirements of the indi­
vidual transactions. Therefore, the means by which the
payment provisions in the several contracts would be
linked together would have to be a matter of negotiation
between the parties.

Remedies
12. In principle, each of the parties has the right to

exercise all of the remedies for breach of contract which
would normally be available for breach of the type of
contract in question. Among the remedies which are
normally available when one party fails to perform his
obligations under a contract is that the other party has
a right to refuse to perform his obligations under the
contract. One application of this rule is to be found in
article 54 of the draft Convention on Contracts for the
International Sale of Goods which provides that the
seller of goods may make payment of the price a condi­
tion for handing over the goods or the documents which
control the goods.S

8 Ibid., para. 28.

13. Article 54 is a relatively easy application of the
general rule because the justification for the seller's re­
fusal to hand over the goods or the documents is the
failure of the buyer to pay the price at the time of
delivery.

14. When the failure to perform involves a more
complex obligation than the obligation to pay the price,
it is often difficult to decide whether the failure to per­
form was sufficiently serious to justify non-performance
by the other party or whether the other party should be
required to resort to other remedies.4 It is particularly
difficult when the non-performance has not as yet oc­
curred, but because of a serious deterioration in that
party's ability to perform or in his creditworthiness or
because of his conduct in preparing to perform or in
actually performing the contract there are good grounds
to conclude that he will not perform a substantial part
of his obligation.5

15. The problem is even more difficult when the
reciprocal obligations are as complex as the construction
of a plant on the one hand, and delivery of goods over
a long period of time on the other. Nevertheless, the
parties will often wish to set out the conditions under
which the failure to perform by one party will justify a
suspension or termination of the obligation to perform
by the other.

CONCLUSION

16. It can be seen that barter-like transactions in
international trade are often very complex and, in so
being, depart substantially from the simple model of the
classical barter contract. Analytically these transactions
do not constitute a single legal category. Instead, they
are composed of several agreements which may be of the
same legal character (e.g. reciprocal sales of goods) or
may be of different legal types (e.g. a patent licence and
a contract for the sale of goods).

17. Since barter-like transactions are composed of
a number of different types of legal instruments, it does
not appear that it would be useful to attempt to construct
a single unified legal structure for them.

18. However, the Commission, in the context of its
future work on international contract practices, may
wish to consider whether consideration should be given
to the preparation of standard clauses dealing with pay­
ment or with the right of one party to refuse perform­
ance because of the non-performance of the other party.

4 Cf. the draft Convention on Contracts for the International
Sale of Goods, articles 45 (1) (a) and 60 (1) (a), which provide
that the contract can be avoided if there has been a fundamental
breach of contract.

5 Ibid., article 62.
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B. Note by the Secretary-General on the progress made by the Secretariat in respect of its investigatory study
on contract practices in international trade (A/CN.9/160)*

39

1. The United Nations Commission on International
Trade Law, at its eleventh session, adopted its new
programme of work and decided that priority should be
given, among other things, to the consideration of inter­
national contract practices, with special reference to
"hardship" clauses,· force majeure clauses, liquidated
damages and penalty clauses, and clauses protecting
parties against currency fluctuations. 1

2. It was suggested that an investigatory study be
made by the Secretariat on contract practices in inter­
national trade, which should initially focus on typical
clauses used in international contracts, and on the use of
unfair clauses in trade between developed and develop­
ing countries.2

3. By a note verbale dated 14 July 1978, the Sec­
retary-General invited Governments to supply him with
copies, or relevant extracts therefrom, of international
contracts to which the Government or one of its public
entities was party and which might be of assistance in the
preparation of the study. In this connexion, the Secre­
tary-General noted that the success of the investigatory
study would depend in large measure on whether it re­
flected contemporary commercial practices.

4. At the time of writing of this note, copies of
contracts, or relevant extracts therefrom, had been re­
ceived from the Governments of Argentina, Australia,
Austria, Canada, Czechoslovakia, the German Demo­
cratic Republic, Guyana, Hungary, Poland, the Sudan
and Turkey.

S. By a letter dated 27 July 1978, the Secretary of
the Commission addressed himself to various interna­
tional organizations, and national and international in­
stitutions and business associations for copies of general
conditions and clauses used in international trade and
prepared or employed by those organizations, institu­
tions or associations.

6. At the time of writing of this note, the Secretariat,
in response to that letter, had received copies of:

4S Agreements concluded between Governments,
or between Governments and business firms or
international organizations;

120 International contracts for the sale of various
commodities;

100 Forms or order confirmations for the sale of
different commodities;

80 General delivery conditions for the sale of dif­
ferent commodities, loan agreements, charter­
parties, etc.;

----
• 11 May 1979.
1 UNCITRAL, report on the eleventh session (A/33/17),

paras. 67 (c) (i) b, and 69 (Yearbook ... 1978. part one, II, A).
21bid., para. 47.

ISO Contract clauses relating to "hardship", force
majeure, penalty clauses and liquidated dam­
ages clauses, clauses protecting parties against
currency fluctuations, price revision clauses,
and guarantee clauses.

7. This material has been obtained from sources in
Argentina, Austria, Australia, Belgium, Canada, Czech­
oslovakia, the Federal Republic of Germany, the Ger­
man Democratic Republic, the United Kingdom of Great
Britain and Northern Ireland, Guyana, Chile, Hungary,
China, Morocco, Mexico, Norway, Poland, Sweden,
Turkey, Thailand and the United States of America.
It is expected that further material will be obtained in
the near future.

8. So far, the Secretariat has examined these ma­
terials mainly from the angle of liquidated damages and
penalty clauses and clauses protecting parties against
currency fluctuations. Reports on these matters (AI
CN.9/161 * and 164)** are submitted. to the Commis­
sion at the present session. A report on contractprac­
tices relating to clauses on excuse for non-performance
(relief, force majeure and frustration) is in an advanced
state of preparation but could not be completed in time
for the present session.

9. Some respondents have indicated to the Sec­
retariat the hesitations they experience regarding the
feasibility of preparing appropriate model clauses for
international trade contracts that would be universally
acceptable. In the view of these respondents such
"universal" clauses would probably not reflect consis­
tent commercial practice and their interpretation would
probably v.ary according to the law applicable to the
contract of which a clause forms part and according to
the content in which a clause is placed.

10. In the view of the Secretariat, a study of con­
temporary international contract practices could deter­
mine whether generally acceptable clauses can indeed
be identified or whether, as the Law Society in the United
Kingdom. suggested, guidelines should be prepared and
issued on the matters which might be covered in different
types of contracts and on how certain terms and phrases
should be interpreted.

11. Beyond these immediate aims, the material al­
ready collected constitutes, it is suggested, valuable
background material for the Commission's work in gen­
eral. It would therefore be of interest that analytical
compilations of the material be prepared according to
subject matters. The Commission may wish to request
the Secretariat to prepare such compilations, in addition
to continuing work on the specific clauses identified at
the eleventh session.

* Reproduced in this volume, part two, I, C.
** Reptoduced in this volume, part two, I, D.
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c. Report of the Secretary-General: liquidated damages and penalty clauses (A/CN.9f161)*
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INTRODUCTION

1. At its tenth session, the United Nations Com­
mission on International Trade Law requested the Sec­
retary-General:

"to consider, as part of the study on the future
long-term programme of work of the Commission
which is to be presented at the eleventh session of the
Commission, the feasibility and desirability of estab­
lishing a uniform regime governing liquidated dam­
ages clauses in international contracts".

2. In response to that request, the report of the Sec­
retary-General submitted to the eleventh session on the
programme of work of the Commission included a note
by the Secretary-General on "Liquidated damages and
penalty clauses".l This note considered the desirability
and feasibility of unifying the rules on liquidated dam­
ages and penalty clauses in relation to a wide range of
international commercial contracts.

3. At its eleventh session, the Commission consid­
ered this note, and decided to include liquidated damages
and penalty clauses as a priority topic in its new pro-

• 25 April 1979.
1 A/CN.9/149/Add.1 (Yearbook •.. 1978, part two, IV, A,

annex I).

gramme of work. The Commission requested the Sec­
retariat to undertake a preliminary study of this topic.2

The present report is made in pursuance of that decision.

I. PURPOSES OF LIQUIDATED DAMAGES AND

PENALTY CLAUSES

4. In their typical form, these clauses require the
payment of a sum of money upon the breach of a con­
tractual obligation.3 Such clauses are inserted by the
parties in their contract with the intention to secure one
or more of the following purposes:

(a) The amount payable as compensation for breach
is determined at the time of contracting. Such an agreed
amount eliminates the expenses caused by the proof of
loss. Furthermore, because of difficulties sometimes en­
countered in proving the extent of loss, the amount

2 UNCITRAL, report on the eleventh session (A/33/17),
para. 67 (Yearbook ... 1978, part one, II, A).

3 Under many legal systems, clauses requiring the perform­
ance of an act other than the payment of money upon breach
of a contractual obligation are classed as penalty clauses.
Furthermore, the obligation, the breach of which entails the
payment of money or the performance of an act, need not arise
out of contract but may be imposed extra-contractually, e.g. by
statute. These types of penal clauses are not dealt with herein,
as they play no significant part in international commercial
transactions.
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of damages which might be awarded after litigation can
be uncertain, and not fully compensatory. An agreed
amount is certain; and provides adequate compensation.

(b) Fixing the agreed amount at a sum higher than
that which the creditor would save by not perfoniling
his obligations puts pressure on the debtor' to perform,
rather than breach, those obligations.G

(c) The agreed amount serves as the limit of liability
of the debtor, and if so desired the amount can be used
to fix a lower ceiling of liability than that fixed by the
law of damages. The debtor is assisted by knowing in
advance his maximum liability exposure.

5. Certainty as to the extent of damages, and the
elimination of the expense of proving loss, can be of
special importance in international trade contracts. A
plaintiff who has to establish his loss in a foreign court
may incur considerable expense, and also be uncertain
as to the extent of his recovery. In certain circumstances,
stimulating performance can also be of great importance.
In contracts between parties from States with centrally
planned economies great reliance is placed on receiving
performance as the system of planning does not readily
permit the existence of a market where damages re­
ceived may be utilized for purchase of substitutes.6

Developing countries with scarce convertible currency
may also find it difficult to find alternative suppliers.
Furthermore, non-fulfilment of OIle item of a develop­
ment programme can adversely affect the entire pro­
gramme, but the loss caused may be difficult to quantify,
and adequate compensation difficult to recover under the
normal rules as to damages.

6. Use of an agreed sum to stimulate performance
assumes special importance when the applicable law
might refuse specific enforcement of an obligation, e.g.
because specific enforcement is an exceptional remedy,
or because its grant in the particular case m,ight be con­
trary to public policy.

II. DEFINITION OF LIQUIDATED DAMAGES
AND PENALTY CLAUSES

7. In order to determine the possible scope of uni­
form rules, it is necessary to examine the relationship
between the typical liquidated damages and penalty
clauses described above, and other contractual clauses
which, while differing in form, nevertheless approximate
to the former when they serve the same purposes,

"Hereinafter, the party liable to pay liquidated damages or a
penalty is referred to as "the debtor", and the party entitled to
payment is referred to as "the creditor".

G In the civil law systems, a clause having the first or both
these objects is termed "a penalty clause", and would prima facie
be valid. Under the common law, a clause fixing the amount of
compensation is termed "a liquidated damages clause", and
would prima facie be valid, while a clause seeking to coerce per­
formance is termed a "penalty clause", and would be invalid.
This divergence will be considered below and the use of the
term "penalty clause" at this stage does not imply any judgement
as to the validity or invalidity of the clause.

6 EOrsi, "Contractual remedies in socialist legal systems". In­
ternational Encyclopedia of Comparative Law, vol. VII, para.
190; Szasz, A Uniform Law on International Sale of Goods, the
CMEA General Conditions, pp.161 and 163. .

A. Clauses providing alternative obligations

8. Such clauses provide alternative methods of per­
formance. However, a clause which fixes the price of
goods at $100 payable 011 1 January, but gives the
alternative of paying $200 on 1 February, could, de­
pending on the circumstances, be interpreted either as
a genuine alternative obligation, the higher price re­
flecting the extended credit given to the buyer, or as a
clause providing a sanction for non-performance on
1 January.

. B. Clauses providing for the payment of a sum of
money other than on a breach of contract

9. Contractual clauses may provide for the payment
of sums of money other than on breach of contract, e.g.
on the promisor's exercise of a rig:lt to withdraw from
the contract. While such clauses are analytically distinct
from liquidated damages or penalty clauses which re­
quire payment on breach, they may share the same func­
tions, e.g. in the case of a payment due upon a with­
drawal, to compensate the other party for loss resulting
from withdrawal, or to deter from withdrawal.

C. Clauses providing for acceleration of payments

10. Commercial contracts sometimes provide for the
payment of a sum in instalments. They may also provide
that, UpOIl a single default, all outstanding payments are
payable immediately. While the obligation thereby
created is to pay no more than the sum originally due,
the greater financial burden of paying all instalments
simultaneously would act as a deterrent against default.

D. Forfeiture clauses

11. While liquidated damages or penalty clauses
provide for the payment of a sum of mon«;ly upon default,
forfeiture clauses provide that a sum of money paid by
one party before default (e.g. as a part payment or de­
posit) is forfeited by that party upon default. Despite .this
distinction, forfeiture clauses may serve the same func­
tion as liquidated damages or penalty clauses: to com­
pensate the party not in default, or to deter the party
who is to suffer the forfeit from breach, or both.

E. Limitation clauses

12. A clause limiting liability fixes a maximum pay­
able if liability is proved, but not a minimum. A plaintiff
must establish the amount of his loss, and if the loss falls
below the maximum, only the loss is recoverable. In the
case of a liquidated damages or penalty clause, in gen­
eral neither more nor less than the amount stipulated is
recoverable, without proof of loss. To the extent that no
more than the amount stipulated is recoverable, such a
clause functions as a clause limiting liability.

III. SOME COMMON FEATURES IN THE REGVLATION·OF
LIQUIDATED DAMAGES AND PENALTY CLAUSES

A. The accessory nature of liquidated damages
and penalty clauses

'13. In general, liquidated damages or penalties. are
only payable if there is liability for non-perfortnance of
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the principal. obligation. N~n-performan~e ~f ~~ prin- .
cipal obligation may sometImes not entad habllity e.g.
because the principal obligation is void, or there is a
sufficient defence for non-performance, such as force
majeure or absence of fault, or a requisite mise en
demeure or other notice has not been given. Since the
purpose of liquidated damages or penalty clauses is to
recover compensation or inflict punishment for breach
of the principal obligation, no liquidated damages or
penalties are payable when there is no breach. Ho~ever,
the rules in some legal systems enable the partIes by
express agreement to make the penalty payable even

.when non-performance of the principal obligation does
not entail liability, e.g. because it is void or because of
operative force majeure or the absence of fault.

B. Special regulation to prevent abuse

14. Many legal systems contain special rules to pre­
vent the use of liquidated damages or penalty clauses to
oppress the weaker party in certain transactions, e.g.
employment contracts, to protect the employee; con­
tracts of loan, to protect the debtor; and leases of lands
and dwellings, to protect the tenant. No unification of
these special rules is feasible, since they result from the
special conditions and policies of each country, and
accordingly these transactions must be excluded from the
scope of any unified rules.7

IV. BASIC DIFFERENCES BETWEEN THE COMMON LAW
AND CIVIL LAW REGARDING LIQUIDATED DAMAGES AND
PENALTY CLAUSES

15. In the common law, liquidated damages clauses,
i.e. clauses by which the parties, at the time of c?n­
tracting attempt to fix the amount of compensatIOn
payable' on a breach of contract, are valid if they satisfy
one or more of the following criteria: that the parties
genuinely intended to provide for compen~ation, and not
a punishment for breach; that the sum stIpulated was a
reasonable pre-estimate of the probable loss; and that
the loss caused by the breach is impossible or difficult to
quantify. Different jurisdictions attach differing degrees
of importance to failure to satisfy one or other of the
criteria. The courts have no power to vary the amount
stipulated in such clauses. In contrast, a clause which,
instead of or in addition to the above purpose, seeks to
coerce a party into performing his obligation by the
threat of a sum payable on breach, is invalid, and the
party in breach is only liable for the damages recoverable
under the general law.

16. Under the civil law, however., clauses pre-es­
timating'damages or seeking to coerce a party into per­
forming his obligation, or having both these objects, are
in principle valid. The courts have the ~ower t? redu~e

the amount stipulated in such a clause In specified Clr-

7 The uniform rules on liquidated damages. and penalty claus~s
adopted by the Council of Europe are contamed m an appendIX
to resolution 78 (3) on Penal Clauses in Civil Law adopt~d by
the Committee of Ministers on 20 January 1978. On this Issue,
article 80f the 1,lpiform rules is as follows : ..'

"The provIsions of the preceding articles shall be Without
prejudice to rules relating to any particular type of contract
owing to its special nature."

cumstances, e.g. if the amount is excessive or there has
been part performance.

17. The sharpness of the distinction between the in­
validity of clauses seeking to coerce performance in the
common law, and their validity in the civil law, is some.,..
what diminished by the following factors:

(a) In civil' law systems, penal clauses seeking to
coerce performance are sometimes invalidated for rea- .
sons of public policy, e.g. as offending good morals, as
contrary to good faith, or as providing for the unjust en­
richment of one party. In one civil law system,S all penal
clauses which are purely coercive, and which therefore
provide for private penalties, are invalid as being against
public policy.

(b) Under the common law liquidated damages
validly agreed upon might exceed the ordinary damages
payable on breach. Where the debtor realizes this before
breach, the liquidated damages clause would coerce per­
formance. This would also be the case when the amount
of damages likely to be awarded is uncertain, and in the
absence of a liquidated damages clause a party might
be tempted to breach the contract speculating on a low
damages award.

18. Where the primary object of a clause is to limit
liability by fixing the sum payable on breach at an
amount below that recoverable as damages, both the
common law and civil law systems give effect to the
clause.9

V. OTHER DIFFERENCES IN THE RULES RELATING TO
LIQUIDATED DAMAGES AND PENALTY CLAUSES

A. The relationship between recovery of the agreed
amount and enforcemen~ of performance

19. Where there is non-performance or defective
performance of an obligation by one party, the law
permits the other party in certain cases to enforce per­
formance. When enforced performance is available, the
question arises as to the relationship between enforcin~

performance and the recovery of agreed liquidated dam­
ages or a penalty. The solutions differ with the type of
breach for which the agreed amount is payable.

(a) Cases where the agreed amount is payable on com­
plete non-performance of an obligation

20. Under the common law, the creditor can obtain
specific performance, or recover liquidated damages, but

S In Belgium where the French Civil Code is in force but with­
out the amendment made in France to the provisions relating to
penal clauses by the law No. 75-597 of 9 July 1975, it has been
held that only clauses which provide compensation for loss
caused by breach constitute penal clauses regulated by the pro­
visions of the Civil Code, which inter alia provide that the sum
specified in the clause can neither be increased or decreased. See
the memorandum on the Penal Clause in Belgian Law dr!lwn up
by' the Ministry of Justice for submission to the Committee of
Experts on Penalty Clauses of the Council o{Europe, Document
EXP/Clauses penales (75) 1.

9 Neither system wo;Ul.d. uphold .th~ cl!iuse if !t ~e!ogated from
a mandatory law prohlbltmg tke hmltation of habllity. There are
other exceptions, e.g. under section 2-302 of the Uniform Com­
mercial Code, such a clause can. be invalidated i( it is uncon­
~ionable and under Fre.nch law If the party broke the contract
4ntention~lIy or with gross negligence the limitatioh would not
. apilb'.
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not both. Similarly, in some civil law systems the creditor
can enforce either performance, or the penalty, but not
both. In other civil law systems, however, while this is
the rule in the absence of any agreement on the ques­
tion, parties can agree that the creditor can enforce
both the penalty and performance. .
(b) Cases where the agreed amount is payable on de­

fective performance
(i) .Cases where the agreed amount is payable for

delay in performance
21. There is general agreement in civil law systems

that in such cases the creditor can enforce both the
penalty and performance. Similarly, under the common
law:, the creditor can obtain both specific performance
of a delayed obligation and liquidated damages payable
for delay.

(ii) Cases where the penalty is payable for other
. types of defective performance

22. Some civil law systems provide that insuch cases
the creditor can enforce both proper performance and .
the penalty. Other civil law systems provide that both
proper performance and the penalty cannot be claimed
unless the parties have agreed. In yet other civil law
systems in any event only one or the other remedy can
be claimed. Thel~st would also be the position under
the common law.

B. Therelations14tp between recovery of the agreed
amount ait4 recovery of damages

23. Since one of th~ objects of an agreed amount is
to avoid the difficulties Qf an inquiry' into damages, the
common law and most civil law systems do not permit
the creditor, in cases' where recoverable damages under
the ordinary J:Ules exceed the agreed amount, to waive
the agreed amount and claim damages. Nor can the
debtor, in cases where the amount recoverable as ordi­
nary damages is less than the iagreed amount, assert that
he should only be liable for ordinary damages. There
are, however, exceptions: ..

(a) Some civil law systellls provide that, where the
loss exceeds the agreed amount, the creditor can re­
cover damages for the excess if he can prove that the
breach of contract resulted from negligence, or an in­
tention to injure.

(b) Some civil law systepls provide that, where the
loss exceeds the agreed a1I\Pl.lnt, the creditor can recover
damages for the excess if :,h¢ parties have so agreed.

(c) Some civil law sy,tePls provide that, where the
loss exceeds the agreed~ount, the creditor can re­
cover damages for the e:kc~ss, unless the parties have
agreed to the conttary.

(d) Some civillawsystFms provide that the agreed
amount is not dq4 if tltei debtor establishes that the
creditor has not sut'l:ereq an[ loss.

(e) Although lln(1er tbr. common law the fact .that
no loss,or hardly any loss resulted from the breach of .
contrac.t dO.es not in PP.ncit'le p.revent.. the. creditor from
recovery of the full amourtt agreed as liquidated dam­
ages, in practice there is a tendency in such case~ to

decide that the clause does not provide a genuine pre­
estimate of loss, and therefore, is invalid.

C. Judicial. reduction or increase of liquidated damages
or penalties

Reduction

24. Under the common law a court has no power to
reduce an amount validly agreed as liquidated damages.
On the other hand most civil law systems give the court
the power to reduce penalties, although the scope of the
power varies with each system. The following are some
of the main grounds on which courts are entitled to re­
duce penalties:

(a) If the obligation has been partly performed by
the debtor before breach;

(b) If the penalty is disproportionately high, or ex­
cessive, or manifestly excessive;

(c) If the penalty is unreasonable, or iniquitous.
25. Most of the legal systems permitting reduction

do not specify the criteria to be applied in determining
whether, for example, part performance justifies a re­
duction, or whether the penalty is manifestly excessive,
or unreasonable. The following are some of the main
criteria which have been applied by courts in deciding
whether a reduction is justified:

(a) The extent to which part performance has bene­
fited the creditor;

(b) The extent of the disproportion between the
amount of the penalty, and either the value of the actual
loss suffered, or the amount recoverable as damages for
the loss. This criterion is widely applied;

(c) The good or bad faith of the debtor, or the de­
gree of his fault, in committing the breach of contract;

(d) C1Jlpable conduct on the part .of the creditor,
such as failure to take action to mitigate his loss, which
might have contributed to his loss;

(e) The extent to which. the debtor has been enriched
by his own breach of contract;

(f) .The financial state of the debtor, and the effect
that payment of the penalty would have on. that State;

(g) All legitimate interest of the creditor in the pay­
. ment of the penalty.

46. Under some civil law systems, the court ~an only
reduce the penalty on an application for that purpose
by the debtor. In others, the court can reduce the penalty
of- its own motion.

27. In some legal systems the parties can by agree­
ment exclude reduction. Reduction is also excluded by
some systems if payment of the penalty has already taken.
place. Some systems- also exclude reduction where the
penalty was stipulated as payable by a trader as part
of a business transaction, or if the penalty clause was
part of a commercial transaction between merchants.

Limit on penalty

28. Some legal systems control the. penalty by .pro­
wding that its value cannot exceed the value of the prili-
cipal·obligation for breach of which it is payable. .
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Increase
29. Both common law and most civil law systems do

not confer on the courts the power to increase liquidated
damages or penalties. At least one civil law system,
however, permits the increase of a penalty if the agreed
amount is manifestly derisory. It would appear that some
of the criteria adopted to determine whether a penalty
should be reduced would also be applicable to determine
whether it should be increased, e.g. disproportion be­
tween the amount of the penalty and the value of the
loss, the good'or bad faith of the debtor, and the degree
of his fault in committing the breach.

VI. SURVEY OF THE USE OF LIQUIDATED DAMAGES AND
PENALTY CLAUSES IN INTERNATIONAL TRADE CONTRACTS

A. General conditions and contracts

30. In order to determine the nature and extent of
the use of liquidated damages and penalty clauses in
international trade contracts, a representative selection
of general conditions and contracts from the collection
with the Secretariat was analysed. The following are the
relevant facts disclosed by the analysis:

31. Total number of general conditions and con-
tracts examined 167

General conditions and contracts contain-
ing liquidated damages or penalty clauses 79

General conditions and contracts not con­
taining liquidated damages or penalty
clauses 88

32. Analysis of general conditions and contracts
containing liquidated damages or penalty
clauses

Types of contracts examined: sales, 71; supply
of equipment and provision of services, 5;
loans, 2; transport, 1.

Types of goods which were the subject-matter
of the sales contracts: primary vegetable prod­
ucts (eg., jute, rubber, fibre); primary food
products (e.g. cocoa); vegetable oils (coconut
oil); grains; vegetables; hides; textiles and
manufactured goods.

Kinds of breach for which liquidated damages
or penalties were payable, and the number of
liquidated damages or penalty clauses for
each kind of breach10

Delay in delivery of goods by seller .. 24

Delay in payment by buyer . . . . . . .. 24

Delay in shipment by seller . . . . . . . .. 11

Diminution of price consequent upon
quality defects in goods . . . . . . . .. 10

Delay by buyer in taking delivery . .. 5
Failure to meet guaranteed standards. 4

Non-delivery of goods . . . . . . . . . . .. 4

10 Many contracts contained more than one kind of liquidated
damage or penalty clause.

Violation by buyer of prohibition of
export out of the country of desti-
nation 3

Default in general . . . . . . . . . . . . . . .. 3
Delay in delivery of technical docu-

mentation " . 2
Non-payment of the price " 2
Payment by borrower in advance of the

stipulated date of repayment .... " 1
Default in tender of documents . . . . .. 1
Default in shipment by seller . . . . . . .. 1
Delay by buyer in taking up documents

presented b~ seller . . . . . . . . . . . . . 1
Payment by buyer not in accordance

with instructions 1

Methods adopted to determine the amount of
the liquidated damages or penalty and their
frequency

By reference to a percentage of the
price of the goods and to another
factor, e.g. amount of delay or extent
of deviation from agreed standards. 29

By reference to a percentage of the
payment due and to another factor,
e.g. amount of delay in payment .. 18

By reference to a percentage of the
value of goods delayed in delivery
and to the extent of delay. . . . . .. 15

Amount of penalty undetermined in
contract form, and to be fixed by
parties 9

By reference to the rate of interest
usual for delayed payments in a par­
ticular country and the extent of
delay 8

By reference to the weight or quantity
of the goods and to the extent of
delay 4

By reference to a percentage of the cost
of defective goods and to the extent
of deviation from agreed standards. 4

By reference to a percentage of the dif­
ference between the market price
and the contract price .. . . . . . . .. 2

By reference to a sum which, if not
paid, would enable the defaulter to
make a profit out of the default " 1

Origin of body drafting the general conditions
or contracts _
Developing countries of Asia and

Africa 7
Socialist States of Eastern Europe . .. 30
Western Europe and the United States

of America 31
International organizations 11
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33. Analysis of general conditions and contracts not
containing liquidated damages or penalty
clauses

Types of contracts examined: sales, 75; con­
cession agreements, 6; hire of services, 4;
agency, l.

Types of goods which were the subject-matter of
the sales contracts: primary vegetable prod­
ucts (cotton, timber); primary food products
(tea, cocoa, coffee); vegetable oils; grains;
vegetables; hides; manufactured goods; an­
imal oils; chemicals and fruit.

Origin of body drafting the general conditions
or contract

Developing countries of Asia and
Africa 15

Socialist States of Eastern Europe . .. 8

Western Europe and the United States
of America 54

International organizations . . . . . . . .. 9

Jointly by a body in Western Europe
and a body in a socialist State of
Eastern Europe 2

34. The large majority of the documents examined
were general conditions or standard contract forms in
blank. Firm conclusions cannot be drawn from the
printed clauses contained in such documents, as the
printed clauses may be amended or rejected before the
conclusion of a contract. However, they are evidence
of the type of clause which the draftsmen would like to
include. The predominance of the sales contract in the
sample reflects both the existing composition of the
Secretariat collectionll and the frequency of. the sale as
an international commercial transaction.

35. Approximately half the documents exa~lned

contained liquidated damages or penalty clauses, wItHe
half di~ not. Since in general the same commoditie$'V~re

covered by sales documents containing such claus~Sfltld

sales documents not containing such clauses, no ~JQ~J~

correlation seems to exist between the trade in ~.lll.f­

ticular commodity and the use of such clauses. Som~ Pf
the documents not containing such clauses ma .
common law applicable to the contract. In such c. . .
could only be 'concluded that tbe parties did not w~~h,

to pre-estimate damages, for cla"Uses seeking to. ~Q~f¢.~
performance, even if considered· d~sirable, would b:l;li~e

been omitted because of tbeir invalidity.
36. Where a liquidated damages or penalty cl~\l$~

was found, it could safely be inferred that tbe par1;ie$
wished to specify in advance the extent of COmp~$a~iQn
payable. It could not in general be detem\.ined, ll~~~¥f>t.\

whether the creditor was also seeking.to coerce ~~n:~
ance, since it is difficult to determine whether a$p~~~d
amount has a coercive effect without knowing the p.r!:l~"

able saving to the breaolting party from abreacb.

11 Efforts are currentlf ~eing made to diversify the cClltectilm.

37. Penalties were most often stipulated for delay
in performance. This may result from the frequency with
which delay occurs, and the resulting advantages of
quantifying in advance the compensation payable, and
seeking to coerce the debtor into timely performance.
Methods of calculating the agreed sum, e.g. as a per­
centage of the value of the goods delayed, or as interest
on the unpaid sum, together with a ceiling on the extent
to which the sum can increase, have also been devised
which to a great extent avoid the possibility of the sum
being invalidated as a penal sanction, or reduced as be­
ing excessive. In contrast, penalties are not often stipu­
lated for quality defects. This may result from the diffi­
culty of predicting in advance the type of defect that may

. occur, or the extent of loss likely to be caused.
38. The methods of computing the sum due may be

very simple, e.g. a percentage of the sum due, or more
complex, and requiring arbitration to ascertain the
amount, e.g. a percentage of the value of goods which
deviate from guaranteed standards, the percentage vary­
ing with the rate of deviation. Nevertheless the expense
involved in applying even the more complex methods
would probably be less than that involved in an inquiry
into damages under the ordinary law.

39. The saving of costs normally effected by the use
of liquidated damages or penalty clauses was frequently
offset by other provisions, e.g. the agreed sum was
sometimes made payable only on proof of actual dam­
age, or a creditor was entitled to damages in addition to
the agreed sum. Such provisions reflected a bias in
formulation in favour of the party drafting the clause.
Proof of actual damage as a precondition to recovery
was inserted when the debtor was the draftsman. The
availability of damages as an additional remedy was in­
serted when the creditor was the draftsman.

40. A special examination was made of a selection
of the general conditions drafted under the auspices of
the Economic Commission for Europe,12 as thes'e gen­
eral conditions are intended for use whether the appli­
cable law is the common law or a civil law system. While
some of these general conditions provided for the pay­
ment of interest for delay in payment, or for a price
reduction for delay in completion or delay in delivery,
the rate of interest or the rate of the price reduction had
to be, inserted by the parties. The parties were therefore
free to stipulate rates which were only pre-estimates of
compensation for loss, or which also coerced perform­
ance.

12 The following 10 general conditions were examined: COI;l­
tract for the sale of cereals, No. 5A; General Conditions for the
supply of plant and machinery for export, No. 188; General
Conditions for the supply and erection of plant and machinery
abroad, No. 1880; General Conditions for the export and im­
port of sawn softwood, No. 410; General Conditions for the
export and import of hardwood logs and sawn hardwood from
the temperate zone, No. 420; General Conditions for the supply
of plant and machinery for export, No. 574; General Con­
l1itions for the supply and erection of plant and machinery for
import and export, No. 574A; General Conditions for the
~rection of plant and machinery abroad, No. 547D; General
Conditions of Sale for the import and export of· durable con­
$UJ;11er goods and other engineering stock articles, No. 730;
lind General Conditions of Sale' for dry fruit (shelled and
unshelled) and dried fruit.

)
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(

B. General conditions of delivery, 1968-1975, of the
Council for Mutual Economic Assistance (CMEA)

(a) Areas where penalties are imposed and extensively
regulated by the general conditions

41. Penalties are imposed and extensively regulated
in the following instances of delay in the performance of
an obligation by the seller: delay in the delivery of
goods,18 delay in the delivery of technical documentation
necessary for the operation of plant and machinery,!4
delay in the ,repairing of defects where the buyer de­
mands repair,15 and delay in notifying the buyer that a
shipment has been made.16 A penalty is also provided

, for delay in the opening of a letter of credit by the
buyer,l1 and for the period elapsing between the refusal
of the buyer to take delivery of defective lots of goods,
and resumption of delivery of goods in proper condi­
tions.18 In all these cases of delay, the amount of the
penalty is fixed in the General Conditions by reference
to the extent of the delay, and a further criterion, e.g.
in the·case of delay in delivery of goods, by reference
to the value of goods delayed.19 Where the rates are
fixed by the General Conditions or by a bilateral agree­
ment, they· cannot be reduced by an arbitration tribu­
nal.20 Rates fixed by contract can be reduced, on the
ground that the absence of the necessary co-operation
by the creditor, or the presence of unlawful conduct of
the creditor, contributed to the breach by the debtor.21
As delay increases, so does the penalty, but not beyond
a specified maximum.22 The penalty can be demanded in
addition to proper performance. If the contract, a bi­
lateral agreement, or the General Conditions does not
establish a penalty for non-performance or unsatisfac­
tory performance, the debtor is bound to compensate for
losses thereby caused to the creditor.28

(b) Areas where parties are permitted to impose
penalties

42. Parties are permitted to impose penalties, and
fix their rates for non-performance or unsatisfactory
performance of his obligations by an obligor.24 Rates
fixed in the contract can be reduced on the grounds
noted above.25 The penalty can be demanded in addition
to proper performance.

43. Where the General Conditions impose penalties
for breach, they achieve several objectives: coercion of
performance and recovery of definitely quantified com-

18 Sect. 83 (1) of the General Conditions.
14 Sect. 84 (1).
15 Sect. 75 (4).
16 Sect. 87. The same penalty is payable for failure to notify.
11 Sect. 67.
18 Sect. 80 (3).
19 Sect. 83 (I).
20 Sect. 67B (3).
21 Sect. 67B (4).
22 Sect. 83 (3).
28 Sect. 67C. Furthermore, in the case where delivery has to be

.made within a fixed time, and there has either been no delivery
within the fixed time, or no elimination of defects or supplY of
non-defective goods within the fixed time, the buyer has the al­
ternative of recovering a. penalty at a fixed rate, or recovering
compensation for loss suffered, unless otherWise stated in a bi~
lateral agreement or the contract (Sect. 77 (1) and Sect. 86 (2».

24 Sect. 67B (1).
25 Sect. 67B (4).

pensation, by fixing an appropriate amount; elimination
of excessive penalties, by fixing a ceiling; andelimina­
tion of the expense of ascertaining damages. Where
penalties are optionally fixed by the parties, the expense
of ascertaining damages is eliminated, and certainty of
recovery is promoted by the restricted grounds for re­
ducing penalties.

44. In assessing the penalty provisions of· the Gen­
eral Conditions as a model for unification, it should be
noted that the General Conditions operate among a
group of States with centrally planned economies with
close economic co-operation. This facilitates agreement
on policy issues such as the need to stimulate contract
performance, the desirable rates of penalties, the exclu­
sion of damages as a remedy, and the proper grounds
for the reduction of penalties.

VII. THE POSSIBILITIES FOR UNIFICATION

45. The factors impeding the wider use of liquidated
damages and penalty clauses may be summarized as
follows:

(a) Clauses seeking to coerce performance are in
principle valid in most civil law systems, but are invalid
under the common law;26

(b) A validly agreed amount can be varied in the
civil law systems, but not under the common law;21

(c) In the civil law systems, the grounds of public
policy on which liquidated damages and penalty clauses
can be invalidated differ;28

(d) In the civil law systems the extent to which re­
covery .of the agreed amount can be supplemented by
other remedies differs;29

(e) In the civil law systems the criteria determining
the possibility and extent of reduction of an agreed
amount differ;30

(f) Uncertainty as to the definition of liquidated
damages and penalty clauses.81

46. Express selection of a law to govern the con­
tract would mitigate these uncertainties where the lex
fori recognizes the applicability of the selected law to
determine the effect of such clauses, and does not apply
its own rules on the basis of public policy. However,
there may be no express selection of a law or, even if
there is, the lex fori may be undetermined.

A. Policy differences to be reconciled between the
common law and civil law

47. The most serious impediments to unification are
presented by the differences separating the common law
from most civil law systems. The common law rule
against enforcing the recovery of an amount stipulated
to coerce performance appears to be based on the view
that the appropriate remedy for breach of contract is the
payment of compensation for loss caused by the breach.
The need to stimulate performance is regarded as suffi-

26 See chap. IV above.
21 Ibid.
28 See chap. V above.
29 Ibid.
80 Ibid.
81 See chap. II above.



Part Two. IntematioDal trade CODtraCts

t
!

1
f ciently satisfied by the coercive effect of a prospective

award of damages. Permitting coercion of performance
by the use of penalties is regarded as likely to lead to
abuses by economically stronger contracting parties. Re­
fusal to encourage coercion of performance may also
reflect the refusal of the common law to order specific
performance save in exceptional circumstances. The
validity of agreements genuinely intended to fix com­
pensation for breach, despite the fact that after breach
the agreed amount is found to be higher or lower th~n

that which is normally recoverable, is justified by the
advantages of such agreements, and their legitimate
purpose.

48. Criticism of the common law focuses on the
desirability in many cases of a higher degree of coercion
than that exerted by a prospective award of damages.
Criticism is also directed to the uncertainty as to whether
agreements fixing damages are valid or invalid,32 the
expense of resolving this issue, and where the agreement
is invalid, the consequent expense of determining the
extent of damages.

49. The civil law position is supported by reference
to the need in many cases to ensure performance because
of the inadequacy of damages. Since coercive penalties
are creat~d by agreement, effect is given to the will of
the parties. Abuses are checked by the power given to
the courts to reduce excessive penalties. However, criti­
cism is directed to the uncertainty and expense arising
from the possibility of the agreed amount being reduced
by the courts and the lack of clarity of the criteria ap­
plied in determining the extent of reduction.33

B. Policy differences to be reconciled within the civil
law systems

50. Differences as to the grounds of public policy
which invalidate penalty clauses would be difficult. to
harmonize, since the grounds adopted by each legal
system would be based on values of special importance
to it. However, invalidation on such grounds does. not
appear to be frequent, and hence absence of harfilonyin
this area may not involve an unacceptable degree of
uncertainty.34

32 The Indian Contract Act, 1872, and the Cyprus La'" of
Contract, 1930, which is modelled on the Indian Act, though
based on the common law, reject the distinction between valid
liquidated damages and invalid penalties. Section 74 of the
Indian Act provides as follows:

"(1) When a contract has been broken, if a sum is named in
the contract as the amount to be paid in case of such breach,
or if the contract contains any other stipulation by way of
penalty, the party complaining of the breach is entitled,
whether or not actual damage or loss is proved to have been
caused thereby, to receive from the party who has broken the
contract reasonable compensation not exceeding the amount
so named or, as the case may be, the penalty stipulated for."
33 In the harmonization attempted by the Council of Europe

through resolution (78) 3 adopted by the Committee of Min­
isters, the validity of a coercive penalty is recognized. The res­
olution recommends the adoption of the following definition:
Article 1: "A penal clause is, for the purposes of this resolu­

tion, any clause in a contract which provides that if
the promisor fails to perform the principal obliga­
tion, he shall be bound to pay a sum of money by
way of penalty or compensation" (emphasis added).

84 No harmonization of public policy groUl'lds is recommended
by resolution (78) 3 of the Committee of Mi~sters of the Coun­
cil of Europe.
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51. Differences in the extent to which recovery of
the agreed sum can be supplemented· by other remedies
also reflect policy differences. For example, those legal
systems which permit both recovery of the sum agreed
and enforcement of performance stress the punitive ele­
ment in the sum agreed, while others which only grant
one or the other remedy lay less stress on this element.35
Again, those legal systems which only permit recovery
of the agreed amount even though the value of the loss
exceeds such amount stress the saving of expense caused
by eliminating an inquiry as to the extent of loss. Others
which permit additional recovery lay stress on the im­
portance of full compensation.36

52. The different criteria applied to determine
whether an agreed sum should be reduced mainly reflect
two policies: prevention of unjust enrichment of the
creditor, and the penalization of a party who has been at
fault. Limited grounds for reduction promote certainty
in the recoverability of the agreed amount, but at the
cost of sometimes preventing a reduction that is appro­
priate.31

35 On this issue, resolution (78) 3 recommends the adoption
of the following principles:
Article 2: "The promisee may not obtain concurrently per­

formance of the principal obligation, as specified in
the contract, and payment of the sum stipulated in
the penal clause unless that sum was· stipulated for
delayed performance. Any stipulation to the con-
tr shall be void."

36 On this . resolution (78) 3 recommends the following
principles: . . .....
Article 5: ''The promisee cannot obtain damages in respect of

the failure to perform the principal obligatIon in­
stead of, or in addition to, the sum stipulated."

This article is not mandatory, and the parties can derogate from
it by agreement. However, article 6 provides: "Despite any
stipulation to the contrary, the promisee cannot obtain a sum in
excess of either the sum stipulated under the Penal clause or the
damages payable for the failure to perform the principal obliga-
tion whichever is the larger." .

31 On this issue, resolution (78) 3 recommends the following
principle:
Article 7: "The sum stipUlated may be reduced by the court

when it is manifestly excessive. In particular, reduc­
tion may be made when the principal obligation has
been performed in part. The sum may not be reduced
below the damages payable for failure to perform
the obligation."

However, the explanatory memorandum to article 7 states:
"26. It is left to each legal system to determine under

what precise circumstances the sum concerned should be con­
sider~ to .be manifestly excessive. It is however, suggested
that.1D a gIven case the courts may have regard to a number
of factors such as:

"(i) damage pre-estimated by the parties at the time of
contrl;\cting and the damage actually suffered by the

"(ii) . fh~~~s:i~jmate interests of the parties including the
promisee's non-pecuniary interests;

"(iii) the category of the contract and the circumstances
under which it was concluded, in particular the rela­
tive social and economic position of the parties at the
conclusion, or the fact that the contract was a stan­
dard form contract;

"(iv) the reason for the failure to perform the obligation,
in particular the good or bad faith of the promisor.

"27. This list of criteria to be taken into account should
. nl}~ be regarded as exhaustive, nor does it indicate any order

O~f...!!:•.:....• riority. When applying the criteria regard m.ust alSO. behl\ •to the general law of contracts in the member State con-
ce· ed, which may exclude or limit the possibility of using a
p. iCular criterion."

Thifl. pproach may cause an unacceptable degree of uncertainty
in t~l1e transactions.,
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C. Scope of application of unified rules

53. The scope of application would need to be clear,
and cover the formulations of liquidated damages and
penalty clauses commonly used in international trade.88

VIII. CONCLUSIONS

54. Liquidated damages and penalty clauses serve
useful purposes, and are widely used. The case for uni­
fication rests on the desirability of ensuring their greater
effectiveness. As. clauses which only seek to pre-estimate
compensation, although somewhat differently treated,
are valid under all legal systems, the focus of unifica­
tion would be the wider recognition of clauses seeking to
coerce performance. It is difficult to determine whether,
in general, current levels of contract performance in in­
ternational trade are deficient, and need enhancement.
It can be accepted, however, that whatever be the appli­
cable law, contracting parties might for special reasons
value the possibility of using, without uncertainty, a
liquidated damages or penalty clause to increase the
expectancy of performance.

55. Those legal systems which find clauses seeking
to coerce performance unacceptable for policy reasons
may, perhaps, be disposed to accept uniform rules vali­
dating such clauses subject to certain qualifications. Pos­
sible qualifications would be restricting the application
of the rules to international contracts, excluding their
application to consumer contracts, continuing to apply
existing rules protecting a weaker contracting party
against fraud and coercionand, in particular, making the

88 Resolution (78) 3 recommends the following scope of ap­
plication:
Article 1: "A penal clause is, for the purposes of this resolu­

tion, any clause in a contract which provides that if
the promisor fails to perform the principal obligation
he shall be bound to :pay a sum of money by way of
penalty or compensatIOn."

However, paragraph 2 of the resobtion also recommends to
Governments "to consider the extent to which the principles
set out in the appendix can be applied, subject to any necessary
modifications, to other clauses which have the same aim or
effect as penal clauses".

unified rules applicable only upon express selection by
the parties. While the foregoing survey has revealed
policy differences on issues other than the coercion of
performance, such differences appear to be more readily
susceptible to compromise.

56. The benefits of liquidated damages and pen~lty

clauses noted above are applicable to international com­
mercial contracts in general, and not merely to interna­
tional sales. The formulation of unified rules applicable
to a wide range of contracts does not appear to create
special difficulties.89

57. Two regional attempts at unifying the rules on
liquidated damages and penalty clauses have been made,
one by the Interparliamentary Consultative Council of
Benelux,40 and the other by the Council of Europe.41
Both seek to make national law on such clauses conform
to the unified rules adopted by them. States adopting
these unified rules may find acceptable a limited deroga­
tion from them in favour of unified rules applicable to
international trade contracts.

58. As to the means by which unification can be
achieved, it is clear that legislative intervention is neces­
sary as the differing legal rules have a mandatory
character. The drafting of a model clause for adoption
by contracting parties would not suffice. It is also ap­
parent that the cost of a diplomatic conference convened
solely to adopt a convention containing uniform rules
on this topic would be disproportionate to the possible
advantages to be gained through the adoption of such
rules. An alternative approach is the drafting of a model
law to be adopted by States, containing uniform rules.
The drafting of such a model law could be referred to a
working group on international contract practices.

89 Both the unified rules of Benelux and the Council of Europe
are applicable to all types of contracts.

40 By the Benelux Convention relating to the Penal clause,
done at The Hague on 26 November 1973. The parties to the
Convention are Belgium, Luxembourg and the Netherlands. The
Convention has not yet entered into force.

41 By resolution (78) 3 adopted by the Committee of Ministers
of the Council of Europe on 20 January 1978.
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INTRODUCTION

1. At its eleventh session, the Commission adopted
a new programme of work. One of the items on that
pt~amme calls for a "Study of international contract
ptaqtices, with special reference to ... clauses protecting
patties .~ainst ... [the effects of] currency fluctuations".l
The C~ion,. at that session, requested the Secre­
tary-Oenet'a1to- prepare a study on the foregoing item
for sUbmissi()ft,t~J~Jltits twelfth session.2 This report
has been piepat~in response' to the Commission's
request-. <:.

2. The curt~value problem at issue here may be
said to arise ftomie combined operation of both a legal
principle and an itnpirical fact. The legal principle is
that which is usually referred to as "nominalism", that
is, the doctrine that the quantum of a monetary obliga­
tion is in the eyes of the law to be measured in numerical
(i.e. number-of-monetary-unit terms) rather than in
tenns of real or effective value. As a principal work on
the subject explains, "[t]he nominalistic principle means
that a monetary obligation involves the payment of so
many chattels, being legal tender at the time of payment,
as, if added together according to the nominal value
indicated thereon, produce a sum equal to the amount
of the debt. In other words, the obligation to pay £ 10
is discharged if the creditor receives what at the time of
performance are £ 10, regardless of both their intrinsic
and their functional value."8 Or, as an English judge
somewhat more bluntly put it, "A man who stipulates
for a pound must take a pound when payment is made,
whatever the pound is worth at that time."4

3. The other component of the problem is the com­
monplace fact that the value of a currency is subject to
change over a period of time whether it be in terms of
its exchange rate relation to other currencies or in its
functional value measure by what it can buy and whether
the change is brought about by a formal act of a mone-

1 UNCITRAL, report on the eleventh session (A/33/17),
para. 67 (c) (i) b (Yearbook ... 1978, part one, IT, A).

2 Ibid., para. 69.
8 F. A. Mann, "The Legal Aspect of Money" with special ref­

erence to Comparative Private and Public International Law
(3rd ed., Oxford, Clarendon Press, 1971), p. 76 (foot-note
omitted) (hereinafter cited as Mann).

" Treseder-Griffin and Another v. Co-operativQ Insurance So­
ciety Ltd. (1956) 2 Q.B. 127, 144, per Denning,'X,ord Justice, as
he then was.

\

tary authority (e.g. devaluation) or occurs by reason of
inflation or other factors related to the price of goods
and services. A related observation in this context is the
fact that as far as purchasing value is concerned the typ­
ical trend for a currency over time has been downwards.5

4. What this means, in simple terms, therefore, is
that a creditor who lends 100 units of his national cur­
rency to a foreign borrower repayable in five years by
payment of 200 units of the latter's national currency
(based on the then prevailing exchange rate of 1 to 2)
knows that he· faces two risks: that the exchange rate
situation may become such that at the time of repayment
200 units of the borrower's national currency is worth
less than 100 units of his own, and, secondly, th~t even
assuming no change in the exchange rate, the 100 units
of his national currency which he will then receive will
in terms of purchasing power be worth less than the 100
units he had lent to the borrower. Similarly, in the fore­
going example, the borrower, assuming the loan was to
be repaid in the creditor's currency, would face the risk
that the exchange rate relation between' the two cur­
rencies could be such that substantially more than 200
units of his own national currency would be required to
payoff the nominal 100 units of foreign currency owed.

5. It becomes obvious, given the undoubted and so
far unavoidable susceptibility of currencies to deprecia­
tion and appreciation, that the problem of how to main­
tain the value of a fixed monetary obligation (e.g. 100
units of currency X) is one of finding effective ways to
either exclude, limit or compensate for, the operation
of the principle of nominalism: how to ensure that the
amount which one will receive tomorrow will be equiva­
lent to the 100 units which one has foregone today and
indeed that one does not end up receiving an amount in
the currency of payment which by reason of intervening

5 The problem of the depreciation of currency values is one
that is also of special relevance to the current search for a unit
of account in which to express the monetary obligations con·
tained in many international conventions relating to the liability
of parties engaged in the activity regulated under the Conven­
tion. Thus, with reference to the various transport conventions,
it has been observed that "The inflation in all the countries over
the world has resulted in an average depreciatioIl of the curren·
cies to 113 of the value it had in the year of 1934 with the con­
sequences that the carrier's liability has eroded to the same
extent". L. Hagbert, 'Gold Value Clauses in International Trans- .
por( Conventions", 5 International Business Lawyer, 253, 259
(1977).
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exchange rate relation changes is nominally even less
than 100 units of the currency lent.

I. THE MAINTENANCE OF VALUE

6. Before going on to describe the variety of
methods which have been employed in seeking to main­
tain the value of a monetary obligation between the
time it is incurred and the time it is to be discharged,
it may be useful to note more fully the various ways in
which a currency may change in value and some of the
factors underlying such change. This should enable one
to perceive more readily the risk which the particular
maintenance-of-value provision is designed to guard

. against and thus to understand what "value" is being
maintained.

7. One of the more obvious ways in which the
"value" of a currency may change is in its value relation
to other currencies, i.e. its exchange rate vis-a-vis an­
other currency: instead of being exchanged at the rate of
lK = 2M, for example, it is now exchanged at the rate
of lK = 1M (depreciation) or conversely at the rate of
lK = 3M (appreciation). In the past this kind of change
occurred most typically through the action of the mone­
tary authorities of the State concerned in formally de­
valuing or revaluing its currency in furtherance usually
of an economic policy objective, such as increasing ex­
port of its goods, or sometimes in furtherance of a polit­
ical decision, such as reducing its balance-of-payment
surplus vis-a-vis another country.

8. The situation just described has undergone signifi­
cant changes in recent years, reflecting the developments
that have taken place in the international monetary sys­
tem itself. Under the old system, as established by the
Bretton Woods Agreement of 1944, which required
members of the International Monetary Pund (IMP) to
establish a par value for their currencies in relation to
gold (and hence indirectly in relation to the currencies
of other member States), devaluation or revaluation was
a formal, clearly defined and deliberate act of govern­
ment. It took place relatively infrequently and the new
formal value once established remained operative until
again changed by formal act of devaluation or revalu­
ation.

9. However, since August of 1971 when the United
States dollar was detached from the fixed parity system,
most, if not all, of the currencies of international trade
have been taken off the parity system and allowed to
"float", with the result that the formal exchange value of
such currencies is now determined by market forces
rather than by the fiat of monetary authorities. Conse­
quently, fluctuation of exchange values on a daily and
even hourly basis has become an accepted fact, with
little meaning left in the notion of formal devaluation or
revaluation.6

6 In reality, though, State monetary authorities have not totally
abandoned the determination of the formal value of their cur­
rencies to free market forces. From time to time they have "in­
tervened", typically by the purchase or sale of large volumes of
currency, sometimes with funds "borrowed" from another mone­
tary authority, in order to ensure that the value of their cur-
rencies remain within a pre-determined desirable range. .

10. Another sense in which the value of a currency
may change is in its real or purchasing power, which
though often related to, or reflected by, changes in the
formal. v~lue of the currency, is nevertheless a separate
and dlstmct phenomenon. In particular, changes in
formal value become relevant only in the context of in­
ternational transactions whereas purchasing power
changes are of consequence even in the context of a
wholly domestic transaction.

. 11. It is. generally recognized that there are, in
theory, two different aspects to the change in purchas­
ing value question: changes on the side of money and
~hange~ on the side of goods and services, though there
IS conSiderable disagreement as to whether it is always
possible in practice to separate one from the other or to
decide which factor is ih operation.7 The best-known
phenomenon on the money side is inflation which in the
simplest terms, is said to occur when "too'much ~oney
chases after too few goods", and is best illustrated where
the price of an item goes up not by reason of factors on
the production side such as increased costs or reduced
supply but because the price is bid up by the availability
of more money in the hands of buyers directed to its
acquisition.8

12. Similarly, the ideal illustration of changes in
purchasing power of a currency attributable to the goods
and services side of the money-goods equation would be
the case where the price of an item goes up in reflection
simply of diminished supply. When, as in the case of an
oil embargo, the item involved is an essential one, the
effect of such higher prices becomes generalized through­
out the economy in the form of higher average prices for
goods and services.

13. It appears, therefore, from the foregoing analysis
that the "value" sought to be maintained by value
clauses in contracts could be either the formal value, re­
lated to exchange rate considerations, or functional
value, related to purchasing power, or to both kinds of
value.

14. Some of the devices by which it has been sought
to maintain value will now be considered.

II. ATTEMPTED SOLUTIONS

15. Parallelling the two forms of monetary risk
analysed above, two broad categories of value clauses
have emerged which are designed to protect parties
against one or the other or both of. these risks. These
categories may be conveniently labelled as: "pure mone-

For a description of the par value system and the "floating
currencies" system in the context of the Articles of Agreement
of IMF, see, respectively, J. Gold, "The Legal Structure of the
Par Value System", 5 Law and Policy in International Business
190 (1973); and J. Gold, "Floating Currencies, SDRs and Gold,
IMF Pamphlet Series No. 22 (1977, IMF, Washington, D.C.)
(hereinafter cited as "Gold, Floating Currencies").

7 See Mann, at 74-75.
8 It is, of course, never this simple in reality: the very fact

of ,inflation generally means that the cost of production of the
item is itself affected by "inflated" wages, price of raw materials,
rent etc., so that the higher price of the item is in significant part
attributable to higher production cost factors and not just to the
amount of money in the hands of buyers.

I
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tary clauses" and "purchasing value maintenance
clauses".

A. Pure monetary clauses

16. These clauses are characterized by the fact that
they typically are directed towards the formal value of a
monetary obligation, which they seek by various mone­
tary devices to safeguard. Among such devices are the
following.

(a) Compensatory interest rate

17. This is one oUhe oldest and most obvious de­
vices employed in the attempt to safeguard against the
risk of diminished value of the sum received in discharge
of a monetary obligation. The creditor, by anticipating
what he believes could be the rate of depreciation of the
currency of paym~nt (using, for example, the known
rate of inflation), stipulates for a rate of interest which he
hopes will compensate for such depreciation. Thus, if he
believes the rate of depreciation to be 10 per cent a year,
he might stipulate for an interest rate of 15 per cent a
year, in which case he would view the true return on his
principal to be 5 per cent whilst the remaining 10 per
cent would be characterized as a maintenance-of-value
device.9

18. This device, while it can be effective in many
cases and has the added merit of simplicity, nevertheless
suffers from certain rather obvious limitations; the de­
preciation factor may be unpredictable, or there may be
legal restrictions as to the limits of interest rates in the
jurisdictions whose laws are pertinent to the legal rela­
tionship created. 10 Also, stipulation of a noticeably high
interest rate may be psychologically unattractive to both
borrower and lender, especially if competing lenders, by
using other kinds of value devices, are able to keep their
interest rates low in comparison.

(b) Stipulation of exchange rate

19. Another course often adopted by parties con­
cerned about possible fluctuations in the relative value
of the currencies involved in their transaction is to
stipulate expressly a rate of exchange in their contract.
Thus, the parties might stipulate that the loan amount of
100 units of m currency shall be repayable in k currency
in five years from the date of the loan at 5 per cent
interest per annum and at the conversion of 1m = 2k.

20. As thus appears, a device of this sort can be in
the interest of both creditor and debtor to the extent it
provides certainty by insulating their transactions from

9 The arrangement need not, of course, be cast in the form of
principal and interest: the same result can be achieved simply
by stipulating for repayment of a lump sum which encompasses
with It both a factor for use of money and a factor for depre­
ciation as well as the principal advanced.

10 Most countries do in fact have some form of restriction on
interest rates (usury laws) but numerous exceptions !ire recog­
nized' hence, reference must be made to the particular law
concerned in order to determine its applicability to the factual
situation at hand------e.g., whether it applies to international trans­
actions who may invoke the defence of usury, etc. Cf., for ex­
ample 'the provision of New York State usury law stating: "No
corpo;ation shall hereafter interpose the defense of usury in any
action ... " (General Obligation Law, Sect. 234,McKinney's
Consolidated Laws of New York,.j)ection $~$~,).::" '. .

the inherent risk of exchange rate modifications. Corre­
spondingly, however, each party thereby forfeits the
chance that any such exchange rate modification would
turn out in his favour.

21. An interesting variant of the fixed exchange
rate device is to provide for a corresponding modifica­
tion of the obligation to the extent of any variation in
the exchange rate relationship between the currency of
payment and another currency or to the extent that such
a variation exceeds a certain percentage. Such a clause
was before court in the English case of Multiservice
Bookbinding Ltd. and Others v. Marden,u In that case
a valu'e clause in a mortgage loan agreement provided
that the sum repayable under the loan "shall be in­
creased or decreased proportionately if at the close of
business on the day preceding the day on which payment
is made the rate of exchange between the Swiss franc
and the pound sterling (the currency of payment) shall
vary by more than three per cent from the rate of
12.07% francs to £ 1 prevailing at the date hereof".

22. In upholding the validity of this clause against
the plaintiff's claim that it was unfair and unconscion­
able, the pound sterling having depreciated considerably
as against the Swiss franc, the court observed that "...
lender of money is entitled to ensure that he is repaid
the real value of his loan and if he introduces a term
which so provides, he is not stipulating for anything be­
yond the'repayment of principal,"12 and thus directly
recognized the validity of maintenance-of-value devices.

23. It is interesting to note in connexion with this
case that although the value sought to be maintained by
the clause in question was the real (i.e. purchasing)
value of the money owed, the clause was in strict analysis
directed to the formal (or exchange) value of the pound.
The fact that the real value was probably also maintained
arises from the strength and stability of the reference
currency, the Swiss franc: the formal, though not the
purchasing value would still have been maintained, had
the purchasing values of both currencies gone down by
exactly the same proportion resulting in no change in
the exchange rate relationship between them.

24. Mention might also be made of another inter­
esting aspect of this case: the interest rate stipulation.
Interest was to be at 2 per cent above bank rate-a rate
which, as the court observed, already "reflects at least
in part the unstable state of the pound sterling".18

(c) Denominating debt in currency of creditor or debtor
25. One or the other of the parties to an interna­

'tional financial transaction may seek to insulate himself
from the exchange risk factor by having the debt de­
nominated in his own national currency. Such an ar­
rangement is effective to protect. the party concerned
against the risk that the intervening exchange situation
might, in the case of the creditor, reduce the sum he will
receive in his own national currency and, in the case of
the dehtor, increase the amount he has to pay in his own
currency.

11 AlI England Law Reports 489 (Ch. D. 1977).
12 Ibid., at 502.
13 Ibid., at 503.
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26. Since the effect of such denomination is to shift
the currency risk to the other party to the transaction, it
is usually the party in a stronger bargaining position who
is able t6 choose the currency of denomination. This
does not necessarily mean that such parties always
choose to have the debt denominated in their own cur­
rencies; other considerations may come into play and
cause a different choice to be made. Thus, for example,
the limited, or lack of, convertibility of a currency which
might otherwise have been employed as the currency of
account, will usually cause the debt to be denominated in
a different currency, whether that of the other party or a
third currency. Equally, it may be that the currency of
one of the parties is the stronger and more stable of the
two, in which case that currency might be chosen even
though it is not that of the party in a stronger bargaining
position because of the latter's belief that that currency
is unlikely to lose value relative to his own.

27. It is no doubt for one or the other of the fore­
going reasons that transactions between parties from
developed countries and those from developing countries
tend generally to be denominated in the currency of the
former, whether such parties from developing countries
be buyers (as of machinery), sellers (as oi-commodities),
or borrowers (as in the Euro-currency market). Some­
times, however, and especially with intergovernmental
loans, one may see part of the loan denominated in the
currency of the borrower, usually for that portion of the
loan required to defray local expenses in connexion with
the project for which the loan is given.14

(d) Denominating debt in specific third currency
28. Sometimes the party who is in a position to

make such determination will choose to denominate the
debt in a currency neither his own nor that of the other
party. The primary reason for such a choice is likely to
be the strength and stability of the third currency as
compared to those of the parties' countries. Thus British
exporters who previously had denominated most of their
transactions in pounds sterling have begun more and
more to denominate them, especially long-term ones, in
foreign currencies as a result of the sharp decline of the
sterling in recent years.15

29. Often, however, transactions are denominated
in a specific currency out of long-standing habit on the
part of businessmen who have customarily employed
that currency in the particular trade involved. Thus, for
example, the United States dollar continues to be the
primary currency of account and payment in many
trades, its recent instability and weakness vis-a.-vis such
currencies as the Swiss franc or the German mark not­
withstanding.

30. A variant of this device occurs in the lending
practices of the International Development Association
(IDA), an affiliate of the International Bank for Recon­
struction and Development (World Bank), whose Gen-

14 This practice is very much in evidence in the financial proj­
ects undertaken by the United Nations and its various specialized
agencies in developing countries.

15 See Gold, Floating Currencies, p. 16, and materials therein
cited.

eral Conditions provide, firstly, that "withdrawals (by
the borrower) from the Loan Account shall be made in
the respective currencies in which the expenditures to be
financed out of the proceeds of the Loan have been paid
or are payable ...", and secondly, "that the principal of
the Loan shall be repayable in the several currencies
withdrawn from the Loan Account and the amount re­
payable in each currency shall be the amount withdrawn
in that currency ...".16

(e) Optional currency clauses

31. An optional currency clause is one which de­
nominates the debt in more than one currency and gives
to one of the parties. the option of choosing in which
currency the debt will be discharged. The party thus en­
titled would, therefore, wait until close to the day of pay­
ment before deciding, based on the intervening history
of the currencies involved, which one should be paid in.
Such clauses tend to be inserted in contracts in favour
of creditors. Because of the enormous advantage they
confer on the creditor and the corresponding disad­
vantage to the debtor, optional currency clauses are not
popular in practice. Indeed, it has been observed that
the only application of the optional currency device in
the international money and capital market appears to
be when it has been used as an incentive offered by a
relatively weak borrower seeking to float a loan. iT

32. A quite interesting form of the optional currency
device occurs in the General Conditions of Lending of
the World Bank. The optional currency device in this
case is notable because it is the debtor who is given the
option of selecting the currency of payment from a list
of eligible currencies.

33. Under section 4.02 (a) of the General Condi­
tions, the borrower may repay the sum due in a currency
mutually agreed upon by the parties "or in such other
eligible currency or currencies as may from time to time
be designated or selected" pursuant to the section. An
"eligible currency" is defined to be "the currency of any
member of the Association which the Association from
time to time determines to be freely convertible or freely
exchangeable by the Association for currencies of other
members of the Association for the purposes of its op­
erations".18 Provision is also made whereby a borrower
may, upon the giving of the requisite notice, effect a
change in the eligible currency in which payment is to
be made.19

34. It should be noted, however, that these payment
options are coupled with a clause by which the loan is
valued in terms of the United States dollar of the weight
and fineness in effect on 1 January 1960.20 While the

16 IDA, General Conditions Applicable to Loan and Guarantee
Agreements (15 March 1974), art. IV, sects. 4.01 and 4.02 (a).

17 See Report of the Committee on International Monetary
Law to the 56th Conference of the International Law Associa­
tion (New Delhi, 1974), pp. 81-82 (hereinafter cited as "ILA
56th Report").

181BRD, General Conditions Applicable to Development
Credit Agreements (15 March 1974), art. IV, sect. 4.02 (b).

19 Ibid., sect. 4.02 (c).
20 Sect. 4.03. The eXIstence of this clause would seem to sug­

gest that the option device is aimed more at the convenience of
the debtor than at giving him a financial advantage.
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effect of such "constant dollar" clause is to reduce the
significance of the option as a means of taking advantage
of possible depreciation in the value of the currency of
denomination, there is remaining some possibility of an
advantage to the debtor since the eligible currencies
might not all have maintained the same value relation­
ship either to the 1960 dollar or to one another.

35. Reference might also be made to an important
protective factor which operates in favour of such in­
stitutional lenders as the World Bank and IDA, which
consists of the fact that much of the funds given out in
loans by these institutions is itself borrowed. By properly
structuring the terms (e.g. their respective maturity
dates) of its loans and its own debts the institution is
able to shift the currency risk from itself to its own
creditor. Thus, for example, if the institution has bor­
rowed 1,000 units of a currency to finance a loan to a
client, it stipulates to receive payment in exactly the
same currency which is then passed through in discharge
of its own obligation to its creditor, who, therefore,
bears the risk of any intervening depreciation of such
currency.21

(f) Combination of currencies device
36. One of the more complex maintenance-of-value

devices encountered in international trade involves re­
lating the value of the debt amount to the exchange rate
performance of a number of major currencies against a
particular major currency in which the debt is de­
nominated.

37. Thus in a contract for the sale of machinery
between the foreign trade corporation of a socialist coun­
try and a Hong Kong purchaser, the price, expressed
in United States dollars, being payable by instalment
over a five-year period, the following "monetary valori­
sation clause" was used:

"The monetary valorisation clause referred to (in
a preceding clause) is based on the arithmetic average
of the mean of buying and selling rates for the follow-.
ing six convertible currencies: Belgian franc commer­
cial, Swiss franc, Swedish crown, Deutsch mark,
Canadian dollar and Japanese yen in their relation to
the US dollar as certified at the date of signing the
contract by (a named London bank) or other banks
in London mutually agreed by the parties involved.

"In case of any change in the arithmetic average
of the mean of buying and selling rate of (the) US
dollar against the above six currencies at the close of
business on the due date of repayments, and if the
change exceeds 2 (two) per cent, the amount of each
payment shall be adjusted accordingly.

"In case no rates are available on the mentioned
dates, the rates certified at the close of business of the
last proceeding day on which the respective foreign
exchange market was opened, will be used."

21 This pass-through aspect is emphasized by the fact that if
the institution has had to purchase the currency required by the
borrower with another currency, the borrower is deemed in
effect to have borrowed that portion of the loan in the latter
currency. See World Bank and IDA General Conditions, sects.
4.02 and 4.04 respectively.

38. The merits and disadvantages of such a device
have been well-stated by the Committee on International
Monetary Law of the International Law Association.
Commenting on a similar device employed by certain
Persian Gulf oil-producing States for protecting the value
of the funds due to them during the conversion of such
funds from the currency of account to that of payment,
the Committee, in its report to the 56th Conference of
the Association, observed:

"Such a monetary clause has one specific merit,
namely its careful adjustment to the evolution of the
parities of the most frequently used major currencies
in international trade. It has allOWed an effective
adjustment of oil prices in accordance with recent
monetary events. It would therefore be tempting to
recommend its insertion in the various arrangements,
more or less long-term, dealing with the supply of raw
materials. Yet the disadvantages are of some im­
portance. The first ensues from the complex operation
of such a clause. Apart from the relatively modest
problem of its drafting, it requires rather intricate
calculations which only major enterprises and States
with already properly qualified staff may have done.
This is a genuine limitation on the wider use of the
clause. Furthermore it only operates as an effective
protective device with regard to variations of parity,
no matter whether they are compatible or not with in­
ternational obIigatioT's of States in force which means
that they can cope exclusively with one legal phe­
nomenon, namely exchange rate modifications. They
do not offer any protection against economic develop­
ments affecting currencies, neither against deprecia­
tion nor appreciation in terms of purchasing power."22

(g) Reference-to-gold clauses

39. Of all the value maintenance devices in use in
both domestic and international monetary transactions,
the most venerable and for a long time the most widely
used is unquestionably the "gold-value" clause in its
many different forms. While its variants are numerous,
the essence of the gold-value clause is an attempt to link
the value of the monetary obligation to a specified value
in gold (expressed in terms of weight, fineness, and/or
quantity) in such a way that the quantum of the obliga­
tion at any time (and more specifically at the time of .
repayment) is the amount in the currency of payment
required to "buy" gold of the specified value; in other
words, the debt is discharged only by payment of an
amount in the currency of payment regarded as the
monetary equivalent of gold of the specified value at the
time of such payment.

40. While it is beyond the scope and purpose of this
report to attempt a comprehensive review of the variety
of gold and gold-value clauses,23 the following two rep-

.. 22 ILA 56th Report, p. 87.
23 Something close to such a comprehensive review is con­

tained in the ILA Monetary Law Committee's report. See also,
G. R. Delaume "Gold and Currency Clauses in Contemporary
International Loans", 9 American Journal of Comparative Law
199 (1960). Numerous references are collected in A. Nussbaum,
Money in the Law-National and International (1950).
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resentative approaches will nevertheless serve to illus­
trate the gold-value technique. One of the better-known
approaches is that embodied in section 344 of the Czech­
oslovak International Trade Code, which seeks to tie the
value of the obligation to the gold content of the currency
of denomination and requires a proportionate adjust­
ment of the obligation to the extent of any variation in
such gold content exceeding a defined range.

41. A standard clause based on this approach pro­
vides as follows:

"In case of a change in the gold content of the US$
which is at present 0,888671 grammes of fine gold / or
of the pound sterling which is at present 2,48828
grammes of fine gold / or in case of a change in the
official price of gold in the United States of America
which is at present 35 US$ a Troy ounce of fine
gold/ the value of the contract not yet paid, the value
of the merchandise not yet delivered and the value of
the instalments/claims/inclusive of interest shall be
converted as on the date of the change in the gold
content of the US$ lor of the pound sterling or of the
change of the official price of gold in the USA/ in
proportion to the change occurred so that the equiva­
lent in gold of all these deliveries and of the sum total
of these payments remain the same as-they would have
been had the change not occurred."
42. From the context of international conventions

come the other illustration. Article 22 of the Warsaw
Convention,24 as amended by the Hague Protocol of
1955, is typical of the gold-value technique employed in
many similar conventions, which consists of denominat­
ing the obligation therein expressed in a specific gold
currency with provision for conversion into the currency
of payment on a gold-value basis. After fixing various
monetary limits of liability in francs,article 22 goes on
to state in paragraph 5 as follows:

"The sums mentioned in francs in this article shall
be deemed to refer to a currency unit consisting of
sixty-five and a half milligrammes of gold of milles­
imal fineness nine hundred. These sums may be con­
verted into national currencies in round figures. Con­
version of the sums into national currencies other
than gold shall, in case of judicial proceedings, be
made according to the gold value of such currencies
at the date of the judgement."
43. The enormous attractiveness of gold as a value­

maintenance device is, of course, easy to appreciate.
Among the recognized attributes of gold which have
made it ideal for use first as money and then as the in­
ternational measure of currency value are its assumed
intrinsic value and its history of maintaining its value
over time, appreciating as necessary to compensate for
value changes on the part either of currency or of goods

24 Convention for the Unification of Certain Rules Relating to
International Carriage by Air, done at Warsaw, 1929. Other
conventions employing a similar technique include the Conven­
tion on the Contract for the International Carriage of Goods by
Road (CMR), 1956 (Germinal franc); the Convention Relating
to the Limitation of the Liability of Owners of Sea-going Ships,
1957 (Poincare franc); and the Convention on Civil Liability
for Oil Pollution Damage, 1969 (Poincare franc). .

and services. It is precisely these attributes of gold which
commend it to the creditor or other party desirous of
conserving the value of a fixed monetary obligation.
To such a party, thus· gold appears as in effect a non­
depreciating currency, a perception reinforced by the
role of gold as the measure of currency value under the
international monetary system in effect until recent times.

44. The fate of the gold-value clause has been closely
linked to the role of gold in the domestic and interna­
tional monetary systems. Thus, for instance, in the days
when gold coins actually were part of the domestic
money of many States, the creditor could and often did
achieve value maintenance simply by stipulating to be
paid ingold coins rather than in any form of money.26
Even after gold coinage had for all practical purposes
disappeared from domestic circulation, the prevailing
monetary system generally retained as its cornerstone the
concept of gold convertibility. Notionally this amounted
to a guarantee by the national monetary authority of the
gold value of its currency, by being ready upon demand
to convert such currency into gold. In such a situation,
as one commentator has observed, "the denomination of
an obligation in gold (was) nothing more than a lawful
alternative to denomination in the national monetary
unit",26 withthe result that there was little practical sig­
nificance to the reference to gold provision in that
context.

45. Hence the reference-to-gold clause achieved sig­
nificance only when, as a result of a number of develop­
ments in the monetary sphere-including the cessation
of domestic gold convertibility, legal tender legislation
designed to force acceptance of bank notes and other
forms of money, devaluations, and so forth-the value
of a monetary obligation linked to gold no longer co­
incided as a matter of course with the nominal value of
the debt as expressed in the national currency. Stipulat­
ing for the debt to be valued on a gold basis generally
yielded for the creditor at the time of eventual repay­
ment more units of the currency of payment than he
would otherwise have received. Under these conditions
the reference-to-gold clause grew in importance and
popularity, serving well the needs of the creditor (and
indirectly the interest of the borrower in the greater
availability of credit) as well as the interest of others,
such as, for example, the claimant under the compensa­
tion provisions of such international agreements as the
Warsaw Convention which employ the gold-value device
to denominate monetary obligations.

46. The success of the gold and gold-value clause
occurred in an atmosphere of growing concern by na­
tional authorities- as to the effect of such clauses on pub­
lic confidence in the national currency and its implica­
tions for the sovereign authority to determine the value
within the country's borders of such currency. These
concerns were particuJarly pronounced in countries such
as France and the United States where extensive use of

25 Such clauses are thus more accurately described as "gold
clauses" rather than "gold-value clauses".

26 See Silard, "Maintenance-of-Value Arrangements in Inter­
national Transactions", 5 Law and Policy in International Busi­
ness 398, 401-402 (1973).
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the gold clause mingled with open resistance by creditors
and obligees to acceptance of the national money in
discharge of obligations owed them. Already in 1873
the French Cour de cassation had declared the gold and
gold-value clause (and similar protective clauses) con­
trary to "ordre public" and inconsistent with existing
legal tender legislation when employed with reference to
a domestic transaction.27

47. Similarly in 1933 the United States Congress
adopted the historic Joint Resolution by which it de­
clared gold clauses contrary to public policy and decreed
that obligations denominated in gold dollars may be
discharged by coin or paper currency. While the exact
ramifications of this enactment are still not settled,28 yet
its effect was to furt.her throw into question the validity
and usefulness of the reference-to-gold clause, partic­
ularly in view of the dominant role played by the United
States dollar in international transactions, where denom­
ination in United States dollars was, and remains, quite
common. Furthermore, at about the same time or shortly
thereafter a number of other countries enacted similar
restrictive legislation which had the effect at the min­
imum of further limiting the scope of apparent validity
of the gold-value (and other) protective clauses. 29

48. The usefulness and the suitability of a reference
to gold as a value-maintenance device has been further
undermined by developments within the international
monetary system. There is little doubt that a major rea­
son why the gold-value clause worked so well-at least
on the international level-was because it was well­
adapted to the prevailing international monetary system
under which gold was recognized as the common de­
nominator of national currencies. Thus under the sys­
tem established by the Bretton Woods Agreement of
1944, not only was gold made the ultimate reference of
value for national currencies, but there was also estab­
lished an official price for gold. This price of $US 35 per
troy ounce was maintained essentially by the readiness of
the United States authorities to convert United States
dollars into gold for foreign monetary authorities at the
set price and also the readiness to freely 'my and sell
gold in the open market.

49. This situation effectively came to an end on
15 August 1971 when, in response to continuing pres­
sures on the dollar brought about in part by the mixed
inflationary and recessionary effects of the Indo-China
war and its aftermath, the President of the United States
decided to suspend the free convertibility of the dollar
into gold. The ensuing international monetary crisis cul­
minated in the emergence of a two-tier gold market­
one for transactions between central banks in which the
price of gold remained at an established official level and
one for private transactions in which the price of gold
was allowed to be determined by free market forces. The
result was not only a substantial divergence between the

27 Casso Civ. 11 February 1873, S. 1873, 1.97, as construed
in Compagnie d'assurance La New York v. Deschamps, Casso
Req. of 7 June 1920, S. 1920, 1. 193.

28 See paras. 76-80 below.
29 The legal issues are more fully discussed below, paras. 72 to

86.

:,.;

official and the market price of gold, but also a wide and
persistent fluctuation in such free market price.30

50. With the entry into effect on 1 April 1978 of
the Second Amendment to the Articles of Agreement
of IMP, the process of demonetization of gold which has
been in progress for the last few years is now complete.
Under the Amendment, exchange arrangements may in­
clude "(1) the maintenance by a member of a value for
its currency, in terms of the special drawing right or
another denominator, other than gold, selected by the
member ...".31 Gold, in other words, far from being the
ultimate reference of value of national currencies has
become no more than a commodity with all the conse­
quences of price instability that this entails.

51. Under these circumstances therefore gold has
lost one of its chief virtues as a value-m·aintenance de­
vice, namely its ability to confer stability of value and
certainty to a monetary transaction.

(h) The unit-ol-account method

52. The most important value-maintenance device
in use today is the composite unit of account or "basket
of currencies" method. This approach involves denom­
inating the debt not in terms of an individual currency
or multiple currencies, but in a unit of account com­
posed of cumulative proportions of a selected number of
currencies chosen on the basis of some criterion deemed
relevanf for the purposes for which the unit of account
will be used and which also determines the relative
weighting to be given each currency making up the unit.

53. The unit of account thus differs from the familiar
multiple currency clause in which the debt is denom­
inated in a number of alternative currencies in each of
which, at the option of the party entitled to choose, the
debt may be discharged, for in the case of the unit of
account each unit represents proportionate amounts of
all the currencies of which it is composed. This holist
dimension to the unit of account also distinguishes it
from the seemingly similar case where designated parts
of the debt are denominated in different currencies such
that analytically each part of the debt, with its corre­
sponding currency of denomination, could be consid­
ered a separate obligation.32

30 In view of subsequent developments in the international
monetary system and the position taken later in this report as to
the feasibilIty of a return to a gold-based maintenance-of-value
device, it does not seem necessary to explore in fuller detail the
problems created for the application of the gold-value clause in
the two-tier gold market situation, such difficulties as deciding
on the basis of which price the gold is to be valued and if on the
basis of the market price, what the relevant date and place is.
See, on these questions, P. Heller, "The Warsaw Convention and
the Two-Tier Gold Market", 7 Journal of World Trade Law, 126
(1973). Contra, T. Asser, "Golden Limitations of Liability in
International Transport ConventiOns and the Currency Crisis", 5
Journal of Maritime Law and Commerce 645 (1974). See also
Gold Floating Currencies, pp. 55-63.

31 Second Amendment to the IMF Articles of Agreement,
sect.. 2 (b).

82 Commenting on the purpose of such an arrangement, the
ILA Monetary Law Committee concluded that it was probably
fair to say that "in general, these combinations are primarily not
meant to maintain value, but rather to allocate amounts in the
currencies of the different countries where they are to be spent".
ILA 56th Report, p. 83.
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54. The best-known of the basket-of-currencies unit
of account is the IMP Special Drawing Rights (SDR).
Other international units of account include toe transfer­
able rouble of the Council for Mutual Economic As­
sistance, the European Economic Community (EEC)
unit-of-account (EU), the European composite unit
(EURCO) and the Arab currency-related unit (ARCRU),
the last two being used primarily in the private interna­
tional bond market.83

55. The SDR, which was set up in 1969, is, as re­
vised in June 1978, a composite of the currencies of
the 16 unit countries whose share of total world export
of goods and services in the period 1972-1976 exceeded
one per cent on the average. These currencies range
from the United States dollar, with a relative weighting
of 33 per cent, to the Spanish peseta, with a weighting
of 1~ per cent.34 With the coming into effect of the
Second Amendment to the IMP articles and the wide­
spread recognition and use by States of the SDR both
as a unit of account and as a numeraire of value in bi­
lateral and multilateral transactions between themselves,
it may be justified to conclude that the SDR has virtually
replaced gold in the international monetary system.35

56. Since, however, there remain some very impor­
tant States not members of IMP and whose currencies
are not convertible into SDR values and since, further­
more, only States and not individuals, may own or op­
erate SDR accounts, the extent to which the SDR can
become not only a universal unit of account but also a
maintenance-of-value reference for private transactions
is still an open question. Clearly much depends on the
future evolution of the SDR, whether, for example, a
way could be found acceptable to non-IMP members to
relate their currencies to SDR values and what the atti­
tude of courts would be to value-clauses in private con­
tracts linked to the SDR.36

57. The merit of the basket-of-currencies method of
value protection is that it provides a relatively stable
reference of value since its composite nature en'sures that
the weakness of one currency is balanced by the strength
of another, thus counteracting the fluctuation tendency.
Its composite nature also allows for flexibility and adapt­
ability: depending on the purposes in view and the parties
concerned, the number, identity and relative weights of

83 For a useful survey of the most important basket-of-cur­
rencies units of account in use in world trade and international
financing, see report of the United Nations Committee On Con­
tributions, Official Records of the General Assembly, Thirty­
third Session, Supplement No. 11 (A/33/11).

84 The full list of SDR currencies, with their corresponding
weightings, is as follows: United States dollar (33 per cent);
Deutsche mark (12Y2 per cent); French franc (7th per cent);
Japanese yen (7th per cent); pound sterling (7th per cent);
Italian lira (5 per cent); Netherlands guilder (5 per cent); Canad­
ian dollar (5 per cent); Belgian franc (4 per cent); Saudi Arabian
riyal (3 per cent); Swedish krona (2 per cent); Iranian rial (2
per cent); Australian dollar (lth per cent); Austrian schilling
(11/2 per cent); Norwegian krone (1th per cent); Spanish peseta
(1th per cent).

85 Until the Second Amendment the SDR was, of course, itself
also defined in terms of gold.

86 On the latter question, there appears to be some grounds
for optimism. See Gold, Floating Currencies, pp. 60"63.

the component currencies could be chosen to suit the
particular situation.87

58. There are two major disadvantages to the device.
The first is that it does not necessarily provide a hedge
against depreciation in purchasing value. Thus, for ex­
ample, the relative values of the currencies in the basket
might be maintained as between themselves while in fact,
because of the impact of inflation on those currencies,
the over-all value of the unit in terms of purchasing
power may have fallen considerably over the period in
question. Secondly, because of the need to keep the unit
under constant review both as regards the relationships
among the component currencies and as regards the over­
all value of the unit itself as well as the need to make
authoritative calculations regarding the value of a par;..
ticular currency in terms of the unit, considerable
administrative and technical expertise is required to es­
tablish and operate a unit of account of the sort under
consideration. This tends to make it impractical for use
except by sophisticated parties who can understand its
operation and have access to the means of obtaining the
requisite calculations.38

B. Purchasing value maintenance clauses

59. These clauses, as the heading suggests, are in
essence directed towards maintaining the purchasing
rather than the formal exchange value of the monetary
obligation to which they relate. Consequently, they or­
dinarily take the form of a linkage between the amount
of the monetary obligation owed and the price of goods
and services, such that a change in the latter (usually, if
of a certain size) causes a corresponding adjustment in
the amount of the debt.

60. While such compensatory value clauses are fa­
miliar and easy to apply in the case of a domestic trans­
action in which typically only one currency and one set
of price levels are involved, their use in an international
transaction raises some interesting questions as regards
the currency whose purchasing value is at stake. Al­
though in practice value clauses of this sort generally
refer to the domestic purchasing power of the currency
of account, there seems to be nothing in principle which
would preclude reference instead to the domestic pur­
chasing power of some other relevant currency such as,
for example, of the creditor's or the payor's country.
This is particularly so where the latter currency is the
currency of payment. The creditor may, in specifying the
currency of payment, have planned. to use the funds to
make purchases in the country in whose currency he is to
receive payment and he may be concerned that changes
in the domestic purchasing value of that currency might
conceivably not be fully reflected in the exchange rate

37 Compare, for example, the make-up of the SDR with that
of the EEC unit of account (ED) which contains specific amounts
of the currencies of all of its nine members.

38 Even as regards the SDR, IMF publishes currency values
on a current basis for only 32 or so countries, although such
calculations will be made for arty other member currency upon
request. One can certainly foresee difficulties for a court, say, in
a developing COUlltry faced with an SDR-related clause in a
contract whose construction and application is dependent on
such prior calculations.
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between that currency and the currency of account at
the time of payment. It would seem therefore that the
facts of each particular case should determine the ap­
propriate currency and relevant price level reference.89

61. The following appear to be the major types of
compensatory purchasing value clauses.

(a) Index clauses

62. The most important and most familiar type of
compensatory purchasing value clause, the index clause,
seeks to link the amount due to the party to be paid to
movements in the price of goods and services either as
a whole (general index clause) or with respect to specific
items (specific index clause). Such a clause will generally
specify the source to which one must look for the au­
thoritative figures on the relevant price movement, e.g.
figures published by the United Nations Statistical Office,
the commerce or trade ministry of the particular country
concerned or even a particular trade association. Where
no such source is identified or where, as often occurs in
intergovernmental transactions, there is a vague refer­
ence to a price level-e.g. "the world market price of X
commodity"-different problems of interpretation and
application may arise, especially for a tribunal lacking
the means or resources to conduct the appropriate ver­
ifications.40

63. As regards the general index clause, which re­
flects more truly the concern for the over-all purchasing
value of the currency involved than does the specific
index clause, numerous examples occur of their use both
at the domestic and the international levels, particularly
in the form of cost-of-living adjustments to wages or as
factors necessitating an adjustment in the price of work
agreed to be done. Thus, for example, the compensation
system of staff members of the United Nations consists
of two elements- a fixed salary portion and a graduated
post adjustment added to or subtracted from the base
salary depending on the cost of living at the location in
comparison to that in New York which serves as the
reference point. This cost-of-living portion is subject to
automatic adjustment whenever the cost-of-Iiving index
is determined to have moved upward by at least a certain
percentage. Again, it is quite common in countries per­
mitting it for the value of such long-term obligations as
rent to be protected by an index clause, usually of the

89 In its discussion of this issue, the ILA Monetary Law Com­
mittee seems to suggest that reference to the purchasing value
of the money of account is the fair and appropriate course of
action (lLA 56th Report, p. 94). It is not entirely clear, however,
Why this should always be so. Where the money of account and
that of payment are the same, no problem arises; where they
differ, however, a contrary argument can at least be made.
Thus, for example, Where, in keeping with trade practice, the
obligation is denominated in a specific third currency (e.g. the
United States dollar), no convincing reason appears why a
change in the domestic purchasing value alone of that currency
should be any more relevant to the parties and particularly to
the creditor than a change in the purchasing value of the
currency of actual payment which in this example is that of the
creditor's country.

40 This is an important factor in considering the suitability of
such clauses in international transactions, where the clause may
fail to be applied, say, by a court in a developing country not
equipped with the resources to easily conduct the necessary
verification.

general type, providing for an augmentation of the rent
payable by the same percentage as that by which the
price may have risen.

64. The specific index (or price escalation) clause is
commonly encountered where, as in the case of a con­
struction project, it is anticipated that the party to be
paid will incur recoverable additional costs of a known
nature but of indeterminate size during the period of
performance of the contract-increases in the cost of
labour and material, for example. The index clause in
such a case would then be linked to the specific item or
items as to which price movement could be anticipated.

65. An illustrative case is a contract between a pub­
lic works corporation of a developing country and a for­
eign construction company which contained a price es­
calation clause based on the two elements of wages and
the price of materials and goods. As to the former, it
was provided that if there was any increase or decrease
necessitated by the decision of the Government or by
agreement with a recognized trade union during the life
of the contract, "then the net amount of such increase
or decrease shall be added to or deducted from the Con­
tract Sum as the case may be". Similarly, as to materials
and goods a schedule of current market prices was es­
tablished at the commencement of the contract as the
"basic price" of each item and then followed the fol­
lowing provision:

"If during the progress of the works the market
price of any of the materials and goods (listed in an
appendix) varies from the basic price thereof, then the
difference between the basic price and the market price
payable by the Contractor and current when such
materials or goods are bought shall be added to or
deducted from the Contract Sum as the case may be."

66. The foregoing example brings out a further point
which deserves to be noted in this context. While it is
generally the case that index clauses serve the interest
of the creditor because of the basic tendency of price
levels to move upwards, there may also be circumstances
where the price level of the reference items declines and
the index clause enables the debtor to benefit from such a
decline. Hence a well-drawn clause will usually provide
for such a case. Such a balanced clause, for instance,
using the price of oil in the United States as the index
would have worked to the benefit of the party to be paid
during the period of high prices brought about by the
shortages of 1973 and to the benefit of the payor when
the shortages abated and prices declined significantly.

(b) Quantity adjustment clauses

67. In the situation here contemplated, the parties
agree that a loss in purchasing power of the currency in
which the amount due from the payor is denominated
will be compensated for not, as in the usual case, by an
aUgQ1entation of the amount payable, but by a corre­
sponding reduction in the performance obligation of the
other party. Thus, in the case of a seller, he may be
allowed to adjust the quantity of the goods to be de­
livered to the new value of the amount he is to receive.
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B. United States of America

76. Perhaps the best-known anti-gold-clause legisla­
tion is the 1933 Joint Resolution of the United States
Congress which not only prohibited the use of gold and
gold-value clauses as contrary to public policy, but went
on to decree that:

"Every obligation, heretofore and hereafter in­
curred whether or not any such (gold or gold-value)
provision is contained therein or made with respect
thereto, shall be discharged upon payment, dollar for
dollar, in any coin or currency which at the time of
payment is legal tender for public and private debts."47

Although this provision has now been repealed as re­
gards future transactions,48 it remains important not only
because of prior contracts still governed by it but also
as one of the major pieces of legislation that have de­
termined the course of development of value clauses in
international transactions and as such still deserves study.

44 Thus developed the well-known "paiements internationaux"
exception to invalidity of'value clauses under French law. See
Mann, p. 151, note 3.

45 Casso Civ. 27 June 1957, D. 1957, 649. See Mann p. 153,
for a discussion of this case. '

46 Law of 30 December 1958, as amended by law of 4 Febru­
ary 1959. Code civil (Dalloz), art. 1243..

47 31 United States Code, sect. 463 (a).
48See para. 80 below. .

73. As already noted above (para. 46) beginning
from 1873, the French Cour de cassation had taken the
position that gold and other value clauses were invalid
on the groun~ that they were contrary to public policy
as expressed m legal tender legislation compelling ac­
cep'tance of inconvertible paper money (cours force legis­
latIon) and thus undermmed the authority of the State
to establish the value of such currency and to ensure its
compuls?ry ci~culation. It was, however, recognized that
the publIc polIcy rationale behind this holding applied
most clearly as regards strictly domestic transactions and
!10t in tlJ.e case of a transaction having a predominantly
mternatlOnal character.44

74. However, this entire line of reasoning was finally
~eversed in 1957 by a decision of the same court deny­
mg the correctness of the public policy argument by
which maintenance-of-value clauses had therefore been
struck down.45 Yet the situation in France remains far
from clear, for, apart from the fact that some later cases
have treated the international character of the transac­
~ion before t~em as relevant to the issue of Validity, there
IS also supenmposed the question of the effect of a law
of 1958-1959,4~ prohibiting the indexing of obligations
to the price level of goods and services except where
there is a direct relationship to the subject-matter of the
contract or the business of one of the parties.

75. In summary, the legal situation in France may
perhaps be stated as follows: under French law mainte­
nance-of-value clauses, even in domestic transactions,
appear to be valid unless they contravene the provisions
of the law of 1958-1959.

III. LEGAL AND POLICY ISSUES

72. Any proposal regarding the use of maintenance­
of-value clauses in international contracts cannot over­
look the legal and policy framework in which such
clauses have to operate. In particular, national legisla­
tion and expressions of policy regarding the validity or
enforceability of such clauses deserve close attention
~ince, with regard at any rate to private contracts, there
IS in the final analysis a national law to which reference
must be made in deciding on the validity or application
of a term of such contracts. It is proposed in this part of
the report to highlight some of these legal and policy is­
sues by examining briefly the situation in a selected num­
ber of countries whose approach to these issues has had
great influence not only on the policies of other countries
but more generally on the entire legal climate with re~

spect to such clauses in international trade and finance.
The countries to be considered are France, the United
States and the United Kingdom.4s

41 See ILA 56th Report, pp. 96-98. •
42 See Gold, Floating Currencies, pp. 7-14.
4S A wide-ranging survey of the situation in many countries

appears in Mann, especially p. 146 if. .

h
68. thThe sidtuation could arise, for example, in a case A. France

were e goo s are being supplied by the vendor on a
cost-plus-fee b~sis to a buyer who, because of exchange
control regulations in his own country, is limited to an
absolute ceiling in the amount he can transmit abroad.
If in such a case intervening cost increases or loss of
value of the buyer's currency makes the amount which
the buyer is permitted to transmit, insufficient to pay for
the agreed quantity, such insufficiency could be remedied
by a corresponding reduction in the quantity to be sup-
plied. .

69.. Other circumstances noted by ILA, in which
quanttty adjustment clauses operate, are in the field of
devel~pment aid and in the supply of commodities under
a medium- or long-term arrangement where the donor
or obligor allocates a fixed monetary amount for the
purpose and the actual quantity of goods (e.g. agricul­
tural equipment) supplied or commodity provided is
made to vary in accordance with the real economic value
of the allotted funds at the time of consummation of the
transaction.41

(c) Hardship clauses

70. One possibility which the parties have always
had for dealing with changed circumstances"such as those

. likely to be brought about by currency fluctuations is the
inclusion of a "hardship clause" in their contract by
which the party adversely affected by such circumstances
is enabled to initiate the process of renegotiation with the
other party with the hope of then working out a mutual
accommodation in light of such monetary developments.

71. It appears that the use of the hardship clause for
this purpose is on the increase and could perhaps be­
come an accepted mode of coping with the currency fluc­
tuation problem especially among businessmen with a
long-standing relationship and mutual truSt.42
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77. As can be seen from the wording of the fore­
going provision, the Joint Resolution unequivocally fore­
closed the use of gold or gold-value clauses-the most
popular and best-established value maintenance clause of
the time-in any domestic contract. The question was
whether it also jeopardized the validity of such a clause in
an international transaction. At least four situations can
be distinguished with respect to this question: (a) where
the contract is between a United States party (citizen or
resident) and a foreign party and the dollar is the cur­
rency of payment, (b) where the contract is between a
United States party and a foreign party and the dollar is
the unit of account but not the currency of payment,
(c) where the contract is between two foreign parties and
the dollar is the currency of payment, and (<1) where the
contract is between two foreign parties and the dollar is
only the unit of account but not the currency of payment.

78. As regards these cases, it need only be observed
that United States courts have generally drawn no dis­
tinction between domestic and international transactions
nor have they recognized any distinction based on na­
tionality or domicile of the parties;49 similarly, foreign
courts have by and large applied the provisions of this
legislation to debts payable in United States dollars with­
out regard to nationality issues. 50 Yet it remains possible
that the court of a particular forum may refuse, on
grounds of public policy, to give effect to this legislation,
especially where to do so would deprive domestic cred­
itors (e.g. bondholders) of United States debtors of the
benefit of their value maintenance stipulation. Further­
more, since the Joint Resolution is in terms directed at
debts payable in United States dollars, the question of
obligations merely denominated in United States dollars
as the unit of account but payable in some other currency
may be regarded as still open.51

79. Another issue which may be regarded as still
unresolved is the effect of the Joint Resolution on the
validity of index clauses. While some commentators
hold the view that such clauses come within the scope of
that legislation,52 others have expressed doubt as to its
applicability to that context. 53 What seems clear, though,
is that cost-escalator-type clauses appear to be frequently
used in practice in the United States, particularly in
labour contracts and also among public utilities.

80. As noted above, the Joint Resolution of 1933
waf' repealed by an Act of 28 October 1977, section

49 See, for example, Guaranty Trust Co. v. Henwood, et al.,
307 US 247 (1939), Bethlehem Steel Co. v. Zurich General-;4c­
cident and Liability Ins. Co., 307 US 265 (1939). For the view
that different considerations should apply to domestic and to
international transactions, see Note, ''The Unit of Account: En­
forceability Under American Law of Maintenance-of-Value Pro­
visions in International Bonds", 71 Yale Law Journal 1294,
especially at 1307 ff.

50 See authorities cited in Mann, p. 159, notes 1-3.
51 See Silard, Maintenance-of-Value, pp. 404-405. It seems

also to be generally agreed that the Joint Resolution of 1933
did not prohibit the use of foreign currency clauses for value
protection. See Mann, p. 187, note 2.

52 See, in particular, Evan, "Inflation and the Declining Scope
of Compulsory Monetary Nominations", Proceedings and Com­
mittee Reports of the American Branch of the International Law
Association, 70 note 9,80-81 note 54. ~

58 See Nussbaum, op. cit., p. 307, and Mann, p. 144.

4 (c) of which declares that the 1933 Joint Resolution
"shall not apply to obligations issued on or after the
date of enactment of this section."54 It is difficult to as­
spss what the impact of this repeal will be on the use of
value, especially gold-value, clauses since developments
in the international monetary system noted above have
reduced gold to the status of a commodity like any other,
thus taking away its unique suitability as a value mainte­
nance device. The repeal does, however, have the pos­
itive effect of removing a major legal cloud hanging over
the development of maintenance-of-value devices.

C. United Kingdom of Great Britain
and Northern Ireland

81. Apart from the dictum of Denning, Lord Justiee
(as he then was), in a 1956 case decided on other
grounds,55 there appears to have been no serious ques­
tion raised in England as to the validity of value-mainte­
nance clauses in general and the gold-value clause in
particular. In that case, L. J. Denning drew a distinction
between domestic and international contracts and
strongly implied that gold-value clauses, while accepted
in the latter situation, were contrary to public. policy
and, therefore, unenforceable in the former. This view,
criticized by many commentators,56 has, however, not
been followed. Indeed, as far back as 1934 the House
of Lords, in a leading case on value-clauses, enforced a
gold-value clause, though without express consideration
of the public policy argument. 51 Also, as noted above, in
a recent case, another English court, at first instance,
expressly refused to follow L. J. Denning's dictum and
instead enforced a clause pegging the value of a domestic
obligation to the exchange value of a strong foreign
currency.58

82. Moreover, in a clear departure from the nom­
inalistic approach, Lord Denning himself had joined the
majority of the House of Lords in holding, in the ground­
breaking case of Miliangos v. George Frank (Textiles)
Ltd. (1976) AC 443, that an English court can render
judgement in a foreign currency and that the operative
rate of exchange for converting the judgement amount
is that in effect on the date when the judgement is
enforced.

83. The conclusion would seem warranted then that
English law appears to pose no obstacles to the use of
value-maintenance devices-at least of the type likely
to be employed in modern circumstances.

84. As regards the matter of policy-the demoneti­
zation of gold under the current international monetary
system has clearly removed one of the major considera­
tions behind the various legislative and judicial efforts
to curtail or altogether eliminate the use of value (espec­
ially gold-value) clauses, namely, the fear that the
status of legal tender of inconvertible national currency
such as bank-notes would otherwise be undermined.

54 91 Stat. 1229, 31 United States Code, sect. 463, note.
55 Treseder-GrilJin v. Co-operative Insurance Society (1956) 2

Q.B.127.
56 See Mann, p. 155, note 2.
51 Feist v. Societe intercommunale beige d'electricite (1934)

A.C.16I.
58 Multiservice Bookbinding Ltd. and others v. Marden.
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This leaves the fear of their supposed inflationary ten­
dency as the remaining rationale against the unrestricted
use of value-maintenance devices. This concern has been
stated as follows:

"Once value-safeguarding clauses, or particular
types of such clauses, have come into common use,
price increases in individual sectors or in the economy
as a whole would be transmitted to a large number
of already constituted financial claims. This would
inevitably have repercussions on the general price
level, which in turn would affect the reference figures
of value-guarantee clauses, thereby inducing renewed
price rises."59
85. There eXists, however, some disagreement even

among economists as to how well-grounded this fear is.59

At any rate, it has been argued that a well-managed
system of sanctioning of value-maintenance devices may
be beneficial not only in providing effective control of
their use but also in avoiding resort to alternatives which
may be harmful to the economy.60

86. A further argument in support of value clauses
in certain circumstances may be adduced from the
perspective of equity. At least as regards loans floated
domestically by large institutions, corporate and other­
wise, a significant number of the subscribers are often
individuals of fairly modest means-the elderly, widows,
and other small investors. It may, therefore, be thought
somewhat unfair on such investors· not to permit them
to protect the purchasing value of their investment and
thus in effect to allow such economically stronger and
sophisticated borrowers to repay the loan in substantially
depreciated money.61

IV. CONCLUSIONS

87. The foregoing review of devices designed to
protect parties from the effects of currency fluctuations
appear to support the following conclusions:

(a) As long as monetary obligations remain out­
standing for more than a short period and as long as such
obligations are subject to changes in value consequent
upon fluctuations in relevant curre~cy values, t~e ne:d
wil1 exist for value-protection deVIces and parties Will
seek to obtain such protection as best they can;

59 Deutsche Bundesbank, Value Guaranty Cla!Jses: Synops.is
of the Bundesbank's Policy in Grantmg PermIts. Quoted an
SHard, Maintenance-of-Value, p. 407.

60 See SHard, op. cit., pp. 40?-408.citin~ a case study of the
experience of many Latin Amencan countnes and of the Central
Bank of the Federal Republic of Germany.

61 A fairly strong argument in this tenor is made in Evan,
op. cit.

(b) The existence of a fair and balanced method of
value maintenance benefits both creditor and debtor not
only in the stability (and hence relative certainty of ex­
pectations) that it can provide for both parties, but also
in the inducement that it provides to the sources of capi­
tal to make such available, thus stimulating economic
development and trade;

(c) Legal regulation of value-maintenance devices
has so far concentrated on the advancement of monetary
and economic policy with little attention to the objective
of providing a check on the possible abuses of such de­
vices by powerful creditors to the detriment of needy
borrowers;

(d) While the history of value-maintenance clauses
worldwide is replete with legal regulations of varying
scope and stringency, there appears as of today no in­
surmountable obstacles to the use of such devices with
regard to international transactions;

(e) The concerns that have historically underlain
State restriction of value-maintenance devices-at least
on the level of international transactions-have either
lost their basis or can be regarded as supportable risks
in the light of countervailing benefits.

(1) Of all the value-maintenance devices which are,
or have been, in use in international commercial and
financial transactions, the basket-of-currencies unit-of­
account method appears to have the most chance of suc­
cess under modern conditions and of such units-of-ac­
count the SDR appears to offer the most practicable
starti~g-point for a unit-of-account-based maintenance­
of-value clause.

V. RECOMMENDATIONS

88. The Commission may wish to:
(a) Refer this item to the Working Group on In­

ternational Negotiable Instruments, wi,th a mandate to
consider the entire question of value maintenance in
international transactions with specific reference to the
desirability and feasibility of work by the Commission
on this topic and in the light of alternative proposals put
before the Working Group by the Secretariat;

(b) Request the Secretariat to carry out further
studies on this topic in consultation with the Study Group
on International Payments, including, if necessary, the
circulation of a questionnaire to Governments and in­
terested international organizations and trade and bank­
ing circles, and to submit a report on its findin.gs to the
Working Group with appropriate recommendatIOns.
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INTRODUCTION

1. In response to decisions by the United Nations
Commission on International Trade Law (UNCITRAL),
the Secretary-General prepared a Draft Uniform Law
on International Bills of Exchange and International
Promissory Notes, with commentary (A/CN.9/WG.IV/
WP.2).1 At its fifth session (1972), the Commission es­
tablished a Working Group on International Negotiable
Instruments. 2 The Commission requested that the above
draft uniform law be submitted to the Working Group
and entrusted the Working Group with the preparation
of a final draft. 8

2. The Working Group held its first. session in
Geneva in January 1973. At that session the Working
Group considered articles of the draft uniform law relat­
ing to transfer and negotiation (arts. 12 to 22), the rights
and liabilities of signatories (arts. 27 to 40), and the defi­
nition and rights of a "holder" and a "protected holder"
(arts. 5, 6 and 23 to 26).4

3. The second session of the Working Group was
held in New York in January 1974. At that session the
Working Group continued consideration of articles of the
draft uniform law relating to the rights and liabilities of
signatories (arts. 41 to 45) and considered articles in

'" 29 January 1979.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourth session, Official Records of
the General Assembly, Twenty-Sixth Session, Supplement No.
17 (A/8417), para. 35 (Yearbook ... 1971, part one, II, A).
For a brief history of the subject up to the fourth session of the
Commission, see A/CN.9/53, paras. 1 to 7.

2 UNCITRAL, report on the fifth session (A/8717), para.
61 (I) (a) (Yearbook ... 1972, part one, II, A).

8 Ibid., para. 61 (I) (b).
4 Report of the Working Group on International Negotiable

Instruments on the work of its first session (Geneva, 8-19 Jan­
uary 1973), A/CN.9177 (Yearbook ... 1973, part two, II, 1).

respect of presentment, dishonour and recourse, includ­
ing the legal effects of protest and notice of dishonour
(arts. 46 to 62).5

4. The third session was held in Geneva in January
1975. At that session the Working Group continued its
consideration of the articles concerning notice of dis­
honour (arts. 63 to 66). The Group also considered pro­
visions regarding the sum due to a holder and to a party
secondarily liable who takes up and pays the instrument
(arts. 67 and 68) and provisions regarding the circum­
stances in which a party is discharged of his liability
(arts. 69 to 78).6

5. The fourth session of the Working Group was
held in New York in February 1976. At that session the
Working Group considered articles 79 to 86 and articles
1 to 11 of the draft uniform law, thereby completing its
first reading of the draft text of that law.7

6. At the fifth session of the Working Group, held
in New York in July 1977, the Working Group com­
menced its second reading of the draft uniform law (re­
titled at that session "draft convention on international
bills of exchange and international promissory notes")
and considered articles 1 to 24.8

7. The sixth session of the Working Group was held
at the United Nations Office at Geneva from 3 to 13

5 Report of the Working Group on the work of its second
session (New York, 7-18 January 1974), A/CN.9/86 (Yearbook
. .. 1974, part two, II, 1).

6 Report of the Working Group on the work of its third ses­
sion (Geneva, 6-17 January 1975), A/CN.9/99 (Yearbook ..•
1975, part two, II, 1).

7 Report of the Working Group on the work of its fourth
session (New York, 2-12 February 1976), A/CN.9/117 (Year­
book ... 1976, part two, II, 1).

8 Report of the Working Group on the work of its fifth ses­
sion (New York, 18-29 July 1977), A/CN.9/141 (Yearbook ...
1978, part two, II, A).
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January 1978. At that session, the Working Group, con­
tinuing its second reading of the text of the Draft Con­
vention on International Bills of Exchange and Inter­
national Promissory Notes, considered articles 5 and 6
and articles 24 to 53.9

8. The Working Group held its seventh session at
the United Nations Headquarters in New York from
3 to 12 January 1979. The Working Group consists of
the following eight members of the Commission: Egypt,
France, India, Mexico, Nigeria, Union of Soviet Social­
ist Republics, United Kingdom of Great Britain and
Northern Ireland and United States of America. With
the exception of Egypt, all the members of the Working
Group were represented at the seventh session. The ses­
sion was also attended by observers of the following
States: Afghanistan, Argentina, Australia, Austria,
BraZil, Canada, Chile, Cuba, Czechoslovakia, Djibouti,
German Democratic Republic, Ghana, Japan, Morocco,
Sierra Leone, Swaziland, Thailand and United Republic
of Tanzania, and by observers from the International
Monetary Fund, the European Banking Federation and
the Hague Conference on Private International Law.

9. The Working Group elected the following officers:

Chairman Mr. Rene Roblot (France)
Rapporteur Mr. Roberto Luis MantiIIa-

Molina (Mexico)

10. The Working Group had before it the following
documents: provisional agenda (A/CN.9/WG.IV/
WP.11): draft uniform law on international bills of ex­
change and international promissory notes, with com­
mentary (A/CN.9/WG.IV/WP.2): draft uniform law on
international bills of exchange and international promis­
sory notes (first revision) (A/CN.9/WG.IV/WP.6 and
Add.1 and 2): draft convention on international bills of
exchange and international promissory notes (first re­
vision) articles 5, 6, 24 to 45, as reviewed by a drafting
party (A/CN.9/WG.IV/WP.9): draft convention on in­
ternational bills of exchange and international promis­
sory notes (first revision) articles 46 to 68, as reviewed
by a drafting party (A/CN.9/WG.IV/WP.10): draft
convention on international bills of exchange and inter­
national promissory notes (first revision) articles 24 and
68 to 86, as reviewed by a drafting party (A/CN.9/
WG,IV/WP.12) and the respective reports of the Work­
ing Group on the work of its first (A/CN.9/77), second
(A/CN.9/86), third (A/CN.9/99), fourth (A/CN.9/
117) fifth (A/CN.9/14l) and sixth (A/CN.9/147) ses­
sions.

DELIBERATIONS AND DECISIONS

11. At the present session the Working Group con­
tinued its second reading of the text of the draft Conven­
tion on International Bills of Exchange and International
Promissory Notes as revised by the Secretariat on the
basis of the deliberations and decisions of the Working

9 Report of the Working Group on the work of its sixth ses­
sion (Geneva, 3-13 January 1978), A/CN.9/147 (Yearbook ...
1978, part two, II, B).

Group as recorded in its report on the work of its six
previous sessions.

12. The text of each article as revised appears at the
beginning of the report on the deliberations relative to
that article.

13. In the course of this session, the Working Group
considered articles 24, 53 and 54 to 70. The text of the
articles as approved by the Working Group is set forth
in the annex to this report.

14. At the close of its session, the Working Group
expressed its appreciation to the observers of Member
States of the United Nations and to representatives of
International Organizations who had attended the ses­
sion. The Group also expressed its appreciation to the
representatives of international banking and trade or­
ganizations that are members of the UNCITRAL Study
Group on International Payments for the assistance they
had given to the Working Group and the Secretariat.
The Working Group expressed the hope that the mem­
bers of the Study Group would continue to make their
experience and services available during the remaining
phases of the current project.

A. Articles 54 to 56 (presentment for payment)

Article 54

15. The text of article 54, as considered by the
Working Group, is as follows:

"(1) Delay in making presentment for payment
is excused when the delay is caused by circumstances
which are beyond the control of the holder and which
he could neither avoid nor overcome. When the cause
of delay ceases to operate, presentment must be made
with reasonable diligence.

"(2) Presentment for payment is dispensed with:
"(a) If the drawer, the maker, an endorser or a

guarantor has waived presentment [expressly or by
implication] such waiver shall bind only the party
who made it;

"(b) If an instrument is not payable on demand,
and the cause of delay in making presentment con­
tinues to operate beyond 30 days of maturity;

"(c) If an instrument is payable on demand, and
the cause of delay continues to operate beyond 30
days after the expiration of the time-limit for present­
ment of payment;

"(d) If the drawee, the maker or the acceptor has
no longer the power freely to deal with his assets, or
is a fictitious person or a person not having capacity
to make payment, or if the drawee, the maker or the
acceptor is a corporation, partnership, association or
other legal entity which, under the applicable law, is in
liquidation or has ceased to exist;

"(e) As regards a bill, if the bill has been pro­
tected for dishonour by non-acceptance;

"(1) (deleted previously)
"(g) If there is no place at which the instrument

must be presented in accordance with article 53 (g)."
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Paragraph (1)

16. A number of issues were discussed in relation to
this paragraph. Firstly, it was querieq whether it was de­
sirable to retain a provision on delay in making present­
ment in view of the decision of the Working Group
at its last session to delete a similar provision with re­
spect to presentment for acceptance.10 Deletion of the
provision would not only maintain the appearance of
consistency of the text, but would simplify it. However,
the Group was of the opinion that it was justified to
distinguish,in this respect, between presentment for ac­
ceptance and presentment for payment. Because of the
system of fixed time-limits for presentment for accept­
ance, adopted in the draft Convention, such present­
ment should be dispensed with if, with the exercise
of reasonable diligence, it could not be effected (in those
cases where presentment was necessary) within those
time-limits. Article 49 (2) (b) sets forth a provision to
that effect. No such time-limits existed in respect of
presentment for payment. Under the draft Convention,
an instrument, except a demand instrument, must be
presented for payment on the date of maturity or on the
first business day which follows. A provision excusing
delay because it was caused by circumstances beyond
the control of the holder was thus justified. The Working
Group therefore decided to retain paragraph (l) of
article 54.

17. Another question raised concerned the drafting
of this paragraph. It was observed that the wording
would seem to cover not only objective external factors
preventing presentment (e.g. strike at the bank where
presentment was to be effected) but also subjective fac­
tors personal only to the holder, such as his illness. It
would not be desirable to admit of such subjective fac­
tors in the operation of this provision. On one view it
was even to be doubted whether the fact that the holder
had been kidnapped should be considered an excuse
under this provision. It was noted in this context that
recognition was expressly denied such subjective factors
under the comparable provision (art. 54) of the Uniform
Law on Bills of Exchange and Promissory Notes an­
nexed to the Geneva Convention of 1930, although that
provision has not itself been free of problems of inter­
pretation.

18. On the other hand, it was pointed out that the
Working Group, on first reading of the text, had spe­
cifically instructed the Secretariat to conform the word­
ing of this provision to that employed in the Prescrip­
tion Convention (Convention on the Limitation Period
in the International Sale of Goods), which the Secretariat
had done. It was not desirable to reopen the matter at
this stage. Furthermore, the comparable provisions of
both the English Bills of Exchange Act (art. 46 (1)), and
the American Uniform Commercial Code (sect. 3-511
(1)) were cast in similar language and one should be
careful about departing too far from texts which had
worked well so far and from which the present provision
had been derived.

10 A/CN.9/147, para. 126.

19. The Working Group, after deliberation, decided
to retain this paragraph in its present form.

Paragraph (2), subparagraph (a)

20. The Working Group decided to delete "the
m~ker" from this provision, on the ground that since, as
With the acceptor, presentment to the maker was not
necessary in order to render him liable, it was inap­
propriate to speak of a waiver of such presentment by
the maker.

21. The Working Group considered in detail the
kinds of waiver to be recognized-whether express or
implied and whether on or off the instruments and the
effect of such waivers-who should benefit from them
and who was bound by them.

22. During discussion of the question of whether
a waiver could be made by implication or must be ex­
press the consensus emerged that, at least as far as waiv­
ers off the instrument were concerned, there was juri­
dically speaking no difference between an implied and
an express waiver, putting aside questions of proof which
were a matter for national law to decide. Consequently
the Working Group focused its attention on the ques­
tion of whether a Waiver must appear on the instrument
or could be off it.

23. There was considerable support for the require­
ment that waivers be expressed on the instrument. This
would not only simplify matters, avoiding uncertainty
and difficult evidentiary questions, but would be fully
consonant with the nature of a negotiable instrument as
a more-or-less self-contained embodiment of rights and
obligations. It was argued that while such an approach
would be sound policy for any negotiable instruments
legislation, it was critical for a regime for international
instruments where the parties in interest might all be in
different countries.

24. Under another view, however, the draft Con­
vention should recognize expressly that a waiver outside
the instrument had legal effect. It was noted that negoti­
able instruments were often used between merchants
who have an ongoing business relationship and who often
are in communication with one another. It was not un­
common in such situations for a waiver to be asked
for and given, for example, by telex or even by letter.
It would be unrealistic and impractical not to recognize
the effect of such a waiver-at least as between im­
mediate parties. It was further observed that in certain
jurisdictions, a judge might well find it awkward to ig­
nore an express waiver given in a letter by the defendant
to the holder, bearing in mind in particular the fact that
to do so might render the waiver unenforceable since, as
an independent promise, it might lack the requisite con­
sideration for its enforceability. Such a situation could
hardly be conducive to justice between the parties.

25. The observation was made that the issue in­
volved might on closer analysis be found to be not so
much whether a waiver must be on the instrument or
could be off it, but rather the effect to be given to a
waiver, whether on or off the instrument, as regards the
parties bound and the parties benefited. This was so
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because it might be supposed that under virtually all
legal systems, an express waiver outside the instrument,
say, by letter between two merchants, would in the end
be given effect either as a separate promise under an in­
dependent cause of action or, as in some systems, by
the invocation of a doctrine such as estoppel, by which
a party to be charged would be precluded from setting
up the defence of non-presentment against the holder in
whose favour he had given the waiver. It was only when
one moved from these immediate parties to subsequent
holders and to persons becoming parties to the instru­
ment after the waiver was given that one encountered
difficuIties.

26. The Working Group considered the effect of
waivers in terms of those it should benefit and those it
should bind. There was general agreement that a waiver
should in principle bind only the person who has given
it. However, it was reasoned that since the drawee is the
party who creates the instrument and is the one ul­
timately liable on it, it was fitting that he should be able
to lay down the conditions under which subsequent sig­
natories might become parties to the instrument. The
Group therefore concluded that a waiver by the drawer,
if made on the instrument, was binding on all subse­
quent parties.

27. As to who could benefit from a waiver, the
Working Group adopted the basic approach that any
holder of the instrument should be able to benefit from
a waiver made on the instrument, whereas a waiver off
the instrument should in effect benefit such holder or
holders as are contemplated by the terms of the waiver.

28. The following text was then considered by the
Working Group:

"(2) Presentment for payment is dispensed with:

"(a) If the drawer, an endorser or guarantor has
waived presentment expressly or by implication; such
waiver:

"(i) If made on the instrument by the drawer,
binds any subsequent party and benefits any
holder;

"(ii) If made on the instrument by a party other
than the drawer, binds only that party but
benefits al)Y holder;

"(iii) If made outside the instrument, binds only
the party making it and benefits only a
holder in whose favour it was made."

29. With regard to the wording of the proposed
text a question was raised as to how there could be an
implied waiver on the instrument. In response, it was
admitted that the concept was somewhat difficult to ap­
prehend; nevertheless one could not say that such a fact­
situation never arose. Thus the example was given of
a decision of one Supreme Court by which a waiver was
implied where a party had written on the instrument "I
remain obliged". The Working Group deCided that since
the notion could be useful in situations which might not
necessarily be foreseen at this point, the possibility of an
implied waiver on the instrument should be recognized.

It was further agreed that the words "a holder in whose
favour it was made" in subparagraph (a) (iii) was meant
to cover not just the particular holder to whom the
waiver may have been given, but all those contemplated
by the waiver, as where the endorser writes to the holder
saying, "I hereby waive presentment by any holder of
the bill".

30. The Working Group then adopted the text pro­
posed as it appears in paragraph 28 above.

31. One representative expressed reservations in re­
spect of the rule in paragraph (2) that a waiver could be
made by implication.

Paragraph (2), subparagraph (b)

32. The Working Group adopted this subparagraph
without change.

Paragraph (2), subparagraph (c)

33. The Working Group adopted this subparagraph
without change.

Paragraph (2), subparagraph (d)

34. The Working Group decided to conform the
drafting of this provision to the comparable provision
of article 49 (2) (a) with respect to presentment for ac­
ceptance (see A/CN.9/147, paras. 127-133; Yearbook
... 1978, part two, II, B). It was, however, decided not
to retain death of the drawee, the maker or the acceptor
as a dispensing event in the case of presentment for pay­
ment on the ground that the decision whether or not to
accept was personal to the drawee; in the case of pay­
ment, however, successors might have reason to want to
make payment on the instrument because of the partic­
ular business transaction involved and there was no rea­
son not to give them such opportunity.

35. The Working Group adopted this subparagraph
subject to the following changes designed to conform
it with article 49 (2) (a): insertion of the words "by rea­
son of his insolvency" between the words "assets" and
"or" in the second line and deletion of the words "under
the applicable law, is in liquidation or" in the last two
lines.

36. One representative was of the opinion that the
words "to make payment" should be replaced by the
words "to incur liability on the instrument".

Paragraph (2), subparagraph (e)

37. It was observed with respect to this subpara­
graph that it was inappropriately placed within paragraph
(2). Since under article 56 (1) (c) there was constructive
dishonour by non-payment in the cases enumerated in
article 54 (2), this was tantamount to saying as regards
subparagraph (e) that there was dishonour by non­
payment of an instrument which had already been pro­
tested for dishonour by non-acceptance: a double dis­
honour concept. Not only was it unnecessary to have
such a concept, but its existence might even raise the
argument that the holder under subparagraph (e) was
also required to make protest for dishonour by non­
payment, which would have been unacceptable.
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38. In the light of the foregoing observations, the
Working Group decided to put the substance of sub­
paragraph (e) into a new paragraph (3) of article 54 to
read as follows:

"(3) Presentment for payment is also dispensed
with as regards a bill, if the bill has been protested for
dishonour by non-acceptance."

Paragraph (2), subparagraph (f)

39. The Working Group reconsidered this provision
which it had decided, on first reading, to delete (A/CN.9/
86, para. 91; Yearbook ... 1974, part two, II, 1). The
deleted text had read as follows:

"(j) As regards the drawer, where the drawee or
acceptor is not bound, as between himself and the
drawer, to pay the bill and the drawer has no reason
to believe that the bill would be paid if presented."

40. The Working Group was of the opinion that this
text was of doubtful application in the case of bills and
notes and decided not to reintroduce this provision into
the draft Convention.

Paragraph (2), subparagraph (g)

41. The Working Group adopted this subparagraph
without change.

Article 55

42. The text of article 55, as considered by the
Working Group, is as follows:

"(1) If a bill is not duly presented for payment,
the drawer, the endorsers and their guarantors are not
liable thereon.

"(2) If a note is not duly presented for payment,
the endorsers and their guarantors are not liable there­
on.

"(3) Presentment of an instrument for payment is
not necessary in order to render the acceptor or the
maker or his guarantor liable thereon."

Paragraph (1)

43. The Working Group adopted this paragraph
without change.

Paragraph (2)

44. The Working Group adopted this paragraph
without change.

Paragraph (3)

45. The point was raised that this paragraph as cur­
rently worded was superfluous in that it stated the ob­
vious; an acceptor became liable on the instrument as
soon as he placed his signature on it and it could there­
fore not be said that an acceptor was not liable until
presentment for payment had been made. In defence
of the provision, it was observed that it was designed
to correct precisely such a misapprehension which was
sometimes encountered even among legal petitioners not
familiar with negotiable instruments law.

46. The Working Group decided to retain the sub­
stance of this provision but to reword it as appears in
paragraph 52 below.

47. The Working Group then took up considera­
tion of a second issue raised in connexion with this para­
graph, namely, the legal situation of the guarantor of
the drawee: specifically, it was asked whether prior pre­
sentment for payment to the drawee was a prerequisite
to the liability of his guarantor. The answer, it was
agreed, depended on what the status of such a guarantor
was in terms of negotiable instruments principles: was
he primarily liable (like an acceptor) or was he only
secondarily liable (like an endorser)?

48. A strong argument was made in favour of treat­
ing the guarantor of the drawee as a secondary party. It
was recalled that the legal status of such a guarantor was
only admitted by the Working Group at its last session
after protracted debate in which strong doubt was ex­
pressed as to the juridical soundness of such a concept
(see A/CN.9/147, paras. 91-97; Yearbook ... 1978,
part two, II, B). In view of this fact, one should be cau­
tious about making such a guarantor into a party prima­
rily liable in the system created by the draft Convention.
It was further argued that to make the guarantor in this
case liable before presentment had been made to the
drawee would be inconsistent with the guarantor's under­
taking in article 44 (2), as approved by the Working
Group at its sixth session, that he will "pay the bill when
due, if the drawer does not payor does not accept and
pay the bill". Under this view, the intent of article 44 (2)
was, therefore, to make the guarantor of the drawee
more like an endorser-a secondary rather than primary
party.

49. Against this approach, it was argued that great
practical difficulties would ensue if the guarantor of the
drawee were treated as a secondary party. Not only
would it require that formal presentment first be made
to the drawee, but dishonour by the drawee would also
trigger the formal process of protest, notice and recourse,
which would be undesirable. In support of this position
it was pointed out that the practice itself of putting the
words "payment guaranteed" on the instrument, which
the Working Group at its last session deemed to make
the signer a guarantor of the drawee, was common in the
United States. In this connexion it was noted that the
relevant provision of the Uniform Commercial Code
(S-3-416) expressly states that "presentment, notice of
dishonour and protest are not necessary to charge" the
guarantor.

50. As to the article 44 (2) argument, it was ob­
served that it was necessary to draw a distinction between
formal presentment, which was the matter in issue, and
the fact simply of requesting and obtaining payment.
Article 44 (2) should not be construed as contemplating
the sort of formal presentment envisaged in article 55 (3)
but had reference merely to the fact of payment by the
drawee. Hence, there was no conflict between the concept
of the guarantor of the drawee as a primary party and his

'I undertaking as contained in article 44 (2).
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51. The Working Group, adopting the foregoing
reasoning, decided to treat the liability of the guarantor
of the drawee as being of a primary nature in the context
under consideration. Hence, the Group concluded that
presentment to the drawee was not necessary in order to
render the drawee's guarantor liable under paragraph (3)
of article 55, and decided to amend the paragraph ac­
cordingly by the insertion of the words "or the guarantor
of the drawee".

52. The text of paragraph (3) as adopted by the
Working Group was therefore as follows:

"(3) Failure to present an ~nstrument for payment
does not discharge the acceptor or the maker or their
guarantors or the guarantor of the drawee of liability
thereon."

Article 56

53. The text of article 56, as considered by the
Working Group, is as follows:

"(1) An instrument is considered to be dishon­
oured by non-payment:

"(a) When, under due presentment, payment is
expressly refused or cannot with reasonable diligence
be obtained;

"(b) When the holder cannot obtain the payment
to which the terms of the instrument entitle him under
this Convention;

"(c) If presentment for payment is dispensed with
pursuant to article 54 (2) and the instrument is over­
due and unpaid.

"(;2) If a bill is dishonoured by non-payment, the
holder may, subject to the provision.s of article 57, ex­
ercise an immediate right of recourse against the
drawer, the endorsers and their guarantors.

"(3) If a note is dishonoured by non-payment, the
holder may, subject to the provisions of article 57, ex­
ercise an immediate right of recourse against the en­
dorsers and their guarantors."

Paragraph (1 J, subparagraphs (a) and (b)

54. Several observations were made with regard to
these subparagraphs: the drafting could be simplified
by combining both provisions into one; no sound reason
appeared for the requirements of due presentment and
due diligence in subparagraph (a) but not in (b); and
there was little, if any, substantive difference between the
two subparagraphs as they now read since the same fact­
situations could fall under either provision. It was also
argued that the concept of due diligence was not relevant
here: what was important was due presentment. If due
presentment had been made and there was no payment,
then there was dishonour pure and simple without the
complicating inquiry into diligence. In the view of one
representative it would be desirable if paragraph 1 (a)
read as follows:

"When the acceptor or the drawee, upon due pre­
sentment, expressly refuses to pay the instrument or
payment cannot be obtained with reasonable dili­
gence."

55. Based on the foregoing observations· the Work­
ing Group decided to return to the earlier 'wording of
these subparagraphs as presented to the Working Group
at its second session (A/CN.9/86, paras. 95-97; Year­
book ... 1974, part two, II, 1). That text read as follows:

"(1) An instrument is dishonoured by non-pay­
ment:

"(a) When payment is refused upon due present­
ment or when the holder cannot obtain the payment to
which he is entitled under this Convention;"

Paragraph(l), subparagraph (c)

56. The Working Group adopted this subparagraph
without change.

Paragraph (2)

57. A question was raised as to the logical com­
patibility of the word "immediate" in this provision with
the requirement in article 57 that the holder first make
protest before he can exercise his right of recourse
against parties liable to him.

58. The Working Group decided to delete the word
"immediate" from this paragraph on the ground that it
could give a misleading impression to one not familiar
with the usage of the term "immediate right of recourse"
in Anglo-American jurisprudence from which it was
borrowed.

59. The question was raised in this context whether
in the event of a dishonour by the drawee's refusal to ac:
cept or to pay, the holder must first go against the
drawee's guarantor before he can go against the en­
dorsers.

60. The Working Group decided to defer considera­
tion of this issue until its next session.

61. The Working Group adopted this paragraph,
subject to deleting the word "immediate" and changing
the article preceding it from "an" to "a".

Paragraph (3)

62. The Working Group adopted this paragraph
with the same changes as in paragraph (2).

B. Articles 57 to 68 (recourse)

Article 57

63. The text of article 57, as considered by the
Working Group, is as follows:

"If an instrument has been dishonoured by non­
acceptance or by non-payment the holder may exercise
a right of recourse only after the instrument has been
duly protested for dishonour in accordance with the
provisions of articles 58 to 61.
64. The Working Group adopted this article without

change.
65. One representative was of the view, however,

that it would be desirable to deal in this article with the
question of the right of recourse before maturity in the
event of stoppage of payment by, or bankruptcy of, the
drawee, the acceptor or the maker.
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Article 58

66. The text of article 58, as considered. by the
Working Group, is as follows:

"(1) A protest is a statement of dishonour drawn
up at the place where the instrument has been .dis­
honoured and signed and dated by a person authorized
to certify dishonour of a negotiable instrument by the
law of that place. The statement must specify:

"(a) The person at whose request the instrument is
protested;

"(b) The place of protest; and
"(c) The demand made and the answer given, if

any, or the fact that the drawee or the acceptor or the
maker could not be found.

"(2) A protest may be made:
"(a) On the instrument itself or on a slip affixed

('allonge'); or
"(b) As a separate document, in which case it

must clearly identify the instrument that has been dis­
honoured.

"(3) Unless the instrument stipulates that protest
must be made, a protest may be replaced by a declara­
tion written on the instrument and signed and dated
by the drawee or the acceptor or the maker, or, in the
case of an instrument domiciled with a named person
for payment, by that named person; the declaration
must be to the effect that acceptance or payment is
refused.

"(4) A declaration made in accordance with para­
graph (3) is deemed to be a protest for the purposes of
this Convention."

Paragraph (I)

67. The Working Group adopted this paragraph
without change.

Paragraph (2)

68. The Working Group adopted this paragraph
without change.

Paragraph (3)

69. The question was raised whether the drawee, the
acceptor or the maker who had refused to make payment
would be willing to oblige by providing the requisite
declaration. In response it was pointed out that the
drawer in the ordinary case would be a bank and that
banks were generally willing to give reasons for their
refusal to honour a bill. It was also noted that under the
Geneva Uniform Law States were permitted by declara­
tion to provide for an informal method of protest (annex
II, art. 8 of the Geneva Convention) and this had worked
reasonably well in those countries which had provided
such facilities. A second question raised with respect to
informal protest was whether, in a case where the facility
was available, a holder who nevertheless opted for the
formal protest method could· recover the cost of such
formal protest. The view was expressed that such costs
should nevertheless be recoverable. In this connexion
one observer reported that in his country the cost of pro-

test actually made was recoverable even when protest
was not required. .

70. A question was raised as to how the rules relat­
ing to protest could be applied in the case of presentment
and dishonour by mail. Specifically, where was the place
of dishonour at which according to article 58 (1) protest
had to be drawn up?

71. It was noted in response that the issue of present­
ment by mail had been exhaustively discussed both by
the Working Group (for example, in connexion with art.
48, A/CN.9/147, para. 124) and by the UNCITRJ\L
Study Group on International Payments. A questionnaire
circulated by the Secretariat on the matter revealed little
or no usage of this method of presentment in interna­
tional transactions largely because of the practical
difficulties involved. The usual practice was to make
presentment through a bank or other local agent in the
foreign country, who would then see to the making of
protest if this became necessary.

72. The Working Group, after discussion, adopted
this paragraph without change.

Paragraph (4)

73. The Working Group adopted this paragraph
without change.

Article 59

74. The text of article 59, as considered by the
Working Group, is as follows:

"(1) Protest for dishonour by non-acceptance of
a bill must be made on the day on which the bill is
dishonoured or one of the two business days which
follow.

"(2) Protest for dishonour by non-payment of an
instrument must be made on the date of maturity or
on one of the two business days which follow."

Paragraph (1)

75. A number of questions were raised as to the in­
terpretation of the words "business days", in particular
whether these words excluded public holidays or simply
meant week-days. It was noted that Saturday was in
some countries a business day but not in others and that
in some countries (for example, federated States) one
day might be a holiday in one part of the country but not
in another. The suggestion was made that the draft Con­
vention include an express definition of "business days".

76. It was pointed out in response that it was all but
impossible to provide a general definition that would be
applicable to the situation in every State under every cir­
cumstance. Furthermore, most States had special statutes
in the form of Interpretation Acts which regulated such
matters. The Working Group concluded that it was best
for these reasons to leave this question to local law and
practice. The most that could be done here was to have
the matter discussed in the Commentary to the draft
Convention.

77. To the question whether the "two business days"
provision applied also to the informal protest provided
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for under article 58 (3), the Working Group answered in
the affirmative. .

78. One representative was of the view that protest
for dishonour by non-acceptance of a bill should be made
within the time-limit fixed for presentment for acceptance
under article 48, but that if the presentment took place
on the last day of that time period, protest should be
made on one of the two business days which follow.

79. The Working Group, after discussion, adopted
this paragraph.

Paragraph (2)

80. It was noted that the use of the word "maturity"
meant that the situation ofa note payable on demand
was excluded from regulation since the definition of
"maturity" in article 5 (9) had reference only to de­
mand bills. Secondly, it was noted that the prescribed
period for protest-the date of maturity plus two busi­
ness days following-might fall within the period of
intervening delay excused under article 54 (1). Conse­
quently, a holder might find that, upon making present­
ment at the expiration of the delay period and being
refused payment, he could no longer meet the time period
for protest allowed under the Convention. Such a result
was clearly not intended.

81. As regards these two problems, the Working
Group decided that they would be alleviated by making
the time for protest run from the date of actual dishonour
rather than of maturity and therefore decided to amend
the paragraph to read as follows:

"Protest for dishonour of an instrument by non­
payment must be made on the day on which the instru­
ment is dishonoured or on one of the two business
days which follow."
82. A third problem discussed in connexion with this

paragraph was that noted by the Working Group at its
second session, on the first reading of this text (A/CN.9/
86, paras. 115-117; Yearbook ... 1974, part two, II, 1).
i.e. that if the time periods allowed for presentment, pro­
test and notice of dishonour were put together, an unac­
ceptably long period could transpire between the date of
maturity of the instrument and notice given to the party
to be charged.

83. As regards this problem, the Working Group,
after considerable discussion, agreed on the following
solution for the three time periods involved: a two-day
period allowed for each of protest and notice of dis­
honour would be retained, but the period of grace for
making presentment would be cut back from two busi­
ness days to one. The Working Group decided that article
53 (e) should accordingly be amended to read as follows:

"(e) An instrument which is not payable on de­
mand must be presented for payment on. the date of
maturity or on the first business day which follows."
84. In the view of one representative protest for dis-

honour by non-payment of an instrument should be made
within the time-limit fixed for presentment for payment
under article 53 (e) and (I); but if presentment of an in­
strument payable at sight took place on the last day of the

time period specified in article 53 (I), then protest should
be made on the first business day which follows.

Article 60

85. The text of article 60, as considered by the
Working Group, is as follows:

"(1) If a bill which must be protested for non­
acceptance or for non-payment is not duly protested,
the drawer, the endorsers and their guarantors are not
liable thereon.

"(2) If a note which must be protested for non­
payment is not duly protested, the endorsers and their
guarantors are not liable thereon.

"(3) Protest of an instrument is not necessary in
order to render the acceptor or the maker or his
guarantor liable thereon."

Paragraphs (1) and (2)

86. The question was raised whether it would not
be preferable in these two paragraphs to state that the
parties mentioned there are exempt or exonerated from
liability upon the failure of the holder to make protest
rather than to say that they are "not liable": legally the
parties were liable from the time they signed theinstru­
ment and became parties.

87. It was pointed out in response that while this
may be so on strict negotiable instruments principles, the
concept employed throughout the draft Convention was
that a party was not liable unless certain conditions
were fulfilled.

88. The Working Group decided to retain the two
paragraphs in their present form.

Paragraph (3)

89. The Working Group decided to conform the
drafting of ·this paragraph to the new wording of article
55 (3) for the reasons stated in paragraphs 45 to 50
above.

90. Accordingly, the paragraph as adopted reads as
follows:

"(3) Failure to protest an instrument does not dis­
charge the acceptor or the maker or their guarantors
or the guarantor of the drawee of liability thereon."

Article 61

91. The text of article 61, as considered by the
Working Group, is as follows:

"(1) Delay in protesting an instrumen,t for dis­
honour is excused when the delay is caused by cir­
cumstances which are beyond the control ofthe holder
and which he could neither avoid nor overcome. When
the cause of delay ceases to operate, protest must be
made with reasonable diligence.

"(2) Protest for dishonour by non-acceptance qr
by non-paY1llent is dispensed with:

"[(a) If tll~ drawer, an endorser or a guarantor b,as
waived protest expressly or by implication; an expr~ss
wal"IIW OJ} the instrument, if made by the drawer, is
alsQQiperative in respect of all subsequent parties; if

.-{
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made by any other party, it is operative only in respect
of that party;]

"[(a) If the drawer, an endorser or a guarantor has
waived protest expressly, whether on or outside the
instrument; an express waiver on the instrument, if
made by the drawer, is operative in respect of all sub­
sequent parties; an express waiver outside the instru­
ment, whether made by the drawer or by any other
party, is operative only in respect of the party mak­
ing it;]

"[(a) If the drawer, an endorser or a guarantor has
waived protest expressly on the instrument; such
waiver, if made by the drawer, is operative in respect
of all subsequent parties; if made by any other party,
it is operative only in respect of that party;]

"(b) If the cause of delay in making protest con­
tinues to ope.rate beyond 30 days after the date of
maturity;

"(c) As regards the drawer of a bill, if the drawer
and the drawee or the acceptor are the same person;

"(d) (deleted)

"(e) If presentment for acceptance or for payment
is dispensed with in accordance with article 49 (2)
or 54 (2);

"(j) If the person claiming payment under article
80 cannot effect protest by reason of his inability to
produce the instrument."

92. The Working Group considered a proposal to
make each of the articles of this paragraph into a sepa­
rate article on the ground that they each dealt with a
separate issue. The same would apply to article 54. The
Working Group did 'Dot, however, adopt this proposal
for the reason that the present arrangement of the pro­
visions was thought to be more conducive to their under­
standing, particularly in light of the fact that paragraph
(2) (b) makes express reference to the content of para­
graph (1).

Paragraph (1)

93. The question was raised whether this provision
should also apply to informal protest as contemplated
under article 58 (3). It was noted in this connexion that
the Working Group at first reading had taken the posi­
tion that the benefit of the provision should be extended
only to the holder making a formal protest (A/CN.9/86,
para. 127; Yearbook ... 1974, part two, II, 1): the ef­
fect of article 58 (4) was, however, to extend it to both
forms of protest.

94. Three possible fact situations were analysed:

(i) Where force majeure prevents the making of
both the formal and informal protest;

(ii) Where force majeure prevents the making of the
formal, but not the informal, protest;

(iii) Where force majeure prevents the making of the
informal, but not the formal protest.

It was only the third situation which raised any question.

95. The Working Group, after discussion, decided
to support the present wording of both article 58 (4)
and article 61 (1), the combined effect of which was to
excuse delay in the circumstances specified regardless of
the form of protest involved.

96. Attention was .drawn in this connexion to the
fact that under the terms of this paragraph only force
majeure operating on the holder appeared to be recog­
nized; yet under article 58 (3) it was not the holder but
the party from whom payment was demanded who had
to furnish the informal declaration. Should not such
parties be mentioned in article 61 (1)?

97. In response, the view was expressed that the
wording of this paragraph was broad enough to cover
both situations-the important point was whether the
holder was in fact precluded by circumstances beyond
his control from making protest. On one view, however,
it was not relevant to even speak in this context of force
majeure affecting anyone but the holder since the alterna­
tive of formal protest was always open to the holder.

Paragraph (2), subparagraph (a)

98. The Working Group adopted the same view with
respect to the situation regulated by this subparagr~ph

as it had done with regard to article 54 (2) (a) for the
reasons discussed in paragraphs 21 to 29 above.

99. The Working Group, after consideration,
adopted the following text of subparagraph (2) (a):

"Protest for dishonour by non-acceptance or by
non-payment is dispensed with:

"(a) If the drawer, an endorser or guarantor has
waived protest expressly or by implication; such
waiver:

"(i) . If made on the instrument by the drawer,
binds any subsequent party and benefits any
holder,

"(ii) If made on the instrument by aparty other
than the drawer, binds only that party but
benefits any holder;

"(iii) If made outside the instrument, binds only
the party making it and benefits only a
holder in whose favour it was made:'

Paragraph (2), subparagraph (b)

100. The Working Group adopted this subpara­
graph, subject to substitution of the word "dishonour"
for "maturity" in keeping with its earlier decision re­
garding the date from which time for protest begins to
run (see para. 81 above).

Paragraph (2), subparagraph (c)

101. The Working Group adopted this sub­
paragraph without change.

Paragraph (2), subparagraph (d)

102. The Working Group confirmed that this sub­
paragraph was properly deleted.
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Paragraph (2), subparagraph (e)

103. The Working Group adopted this sub­
paragraph without change.

Paragraph (2), subparagraph (f)

104. The question was raised as to the relationship
between this provision and article 83, which provides a
substitute method of effecting protest in the case of lost
instruments. Allusion was also made to the practical
difficulties of reconstructing the contents of a lost instru­
ment.

105. The Working Group was agreed that an ex­
press link should be made in the text between the two
provisions and, accordingly, amended subparagraph (f)
to read as follows:

"(f) If the person claiming payment under article
80 cannot effect protest by reason of his inability to
satisfy the requirements of article 83."

Article 62

106. The text of article 62, as considered by the
Working Group, is as follows:

"(1) The holder, upon dishonour of a bill by non­
acceptance or by non-payment, must give due notice
of such dishonour to the drawer, the endorsers and
their guarantors.

"(2) The holder,upon dishonour of a note by non­
payment, must give due notice of such dishonour to
the endorsers and their guarantors.

"(3) An endorser or a guarantor who received
notice must give notice of dishonour to the party
immediately preceding him and liable on the instru­
ment.

"(4) Notice of dishonour operates for the benefit
of any party who has a right of recourse on the in­
strument against the party notified."
107. The Working Group considered this article as

a whole. The main question discussed was the possibility
of unnecessary duplication of notices by reason of the
requirements in paragraphs (1) and (3) that both the
holder and the endorser give notice. The case was put
of a bill drawn by A in favour of B. B transfers the bill
to C who transfers it to D. Upon presentment by D to
the drawee, there is dishonour. D, in accordance with
paragraph (1), must give notice to A, Band C. Similarly,
an endorser such as C must also give notice to his im­
mediate endorser (if liable on the instrument), in this case
B who already had received notice from D. What pur­
pose was served by C's notice in such a case? What would
be the legal consequences of C's failure to give notice to
B, especially in light of the provisions of paragraph (4)
by which notice operates for the benefit of all parties
who have a right of recourse against the parties notified?

108. In response, it was pointed out that the entire
system was designed to ensure that a party against whom
recourse might be sought had a reasonable assurance of
receiving prompt notice, even if this could lead to a
duplication of notices; it was ptderableto receive several
notices than not to receive any at all or to recetve it too

late to protect one's interest. Reliance on only the en­
dorsee to give notice to his endorser, as in the Geneva
Uniform Law (art. 45) meant that the interest of a series
of endorsers could be jeopardized by the act of omission
of one of the parties in the chain.

109. As to the legal consequences of a failure by one
person to give notice when notice is in fact· received
through another person, there was ordinarily no damage
suffered by the party to be notified. The one possible
exception would be where notice was received too late
to enable the endorser to take steps to protect his inter­
est, as when his own endorser had become insolvent in the
intervening period between when he would have received
notice if it had been given directly by the one person and
the time when he actually received notice from the other
person. Thus in the example given in paragraph 107,
except in the case of prejudicial delay just noted, C
would ordinarily incur no liability to B for failing to give
the latter notice and similarly D should incur no liability
for failure to give B notice under paragraph (1) where C
in fact notifies B.

110. In response to a question raised as to the de­
sirabilityof including a provision similar to article 45 (3)
of the Geneva Uniform Law respecting unknown ad­
dresses, the Working Group was agreed that the situa­
tion was adequately regulated by article 65 (2) of the
draft Convention.

111. The Working Group adopted article 62 without
change.

Article 63

112. The text of article 63, as considered by the
Working Group, is as follows:

"(1) Notice of dishonour may be given in any
form whatever and in any terms which identify the
instrument and state that it has been dishonoured. The
return of the dishonoured instrument is sufficient no­
tice, provided it is accompanied by a statement in­
dicating that it has been dishonoured.

"(2) Notice of dishonour is deemed to have been
duIy given if it is communicated or sent to the person
to be notified by means appropriate in the circum­
stances, whether or not it is received by that person.

"(3) The burden of proving that notice has been
duly given rests upon the person who is required to
give such notice."

Paragraph (1)

113. In answer to a question as to why it was neces­
sary for the returned instrument to be accompanied by
a statement of dishonour, it was pointed out that an
instrument might be returned to a party for any number
of reasons not connected with dishonour. Furthermore,
the requirement here was not for a formal statement-a
simple notation on the instrument would do.

114. The Working Group decided to retain this
paragraph as at present drafted.

Paragraph (2)

115. The Working Group adopted this paragraph.

•.
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Paragraph (3)

116. The Working Group adopted this paragraph
without change. .

Article 64

117. The text of article 64, as considered by the
Working Group, is as follows:

"Notice of dishonour must be given within the two
business days which follow:

"(a) The day of protest or, if protest is dispensed
with, the day of dishonour; or

"(b) The receipt of notice given by another
party."
118. The Working Group adopted this article, not­

ing that it had already approved the principle under­
lying the article in connexion with its consideration of
article 59 (see para. 83 above).

Article 65

119. The text of article 65, as considered by the
Working Group, is as follows:

"(1) Delay in giving notice of dishonour is ex­
cused when the delay is caused by circumstances which
are beyond the control of the holder and which he
could neither avoid nor overcome. When the cause
of delay ceases to operate, notice must be given with
reasonable diligence.

"(2) Notice of dishonour is dispensed with:
"(a) If the drawer, an endorser or a guarilntor has

waived notice of dishonour expressly or by implica­
tion; such waiver is operative only in respect of the
party who made it;

"(b) If after the exercise of reasonable diligence
notice cannot be given;

"(c) As regards the drawer of a bill, if the drawer
and the drawee or the acceptor are the same person;

"(d) (deleted)"

Paragraph (1)

120. The Working Group adopted this paragraph
without change.

Paragraph (2), subparagraph (a)

121. The Working Group decided to adopt the same
rule with respect to notice as it had with respect to both
presentment for payment (paras. 21-30 above) and pro­
test for dishonour (paras. 98 and 99 above) and, accord­
ingly, adopted the following text of subparagraph (a):

"Notice of dishonour is dispensed with:
"(a) If the drawer, an endorser or guarantor has

waived notice of dishonour expressly or by implica­
tion; such waiver:

"(i) If made on the instrument by the drawer,
binds any subsequent party and benefits any
holder;

"(ii) If made on the instrument by a party other
than the drawer, binds only that party but
benefits any hol~~r;!

"(iii) If made outside the instrument, binds only
the party making it and benefits only a
holder in whose favour it was made."

Paragraph (2), subparagraph (b)

122. The Working Group discussed the concept of
reasonable diligence imposed by this subparagraph, with
specific reference to the extent to which the person seek­
ing to give notice must go in ascertaining the address of
the party to be notified.

123. One of the views expressed was that the con­
cept of diligence imported a duty to inquire from known
sources, such as the endorsee or endorser of the party
whose address is unknown. On the other hand, it was
observed that in no event should there be a duty to go
beyond immediately available and accessible sources to
ascertain an address, having regard in particular to the
possibly international nature of the inquiry and the time­
limit imposed for giving notice under the draft Con­
vention.

124. The Working Group adopted this subpara­
graph, noting that it was impossible to lay down a hard
and fast rule as to what constituted reaSonable diligence:
this was a matter best determined by the courts on a
case-by-case basis.

Paragraph (2), subparagraph (c)

125. The Working Group adopted this subpara­
graph without change, approving also a suggestion that
the commentary to the text deal with the question of
countermanded orders.

Article 66

126. The text of article 66, as considered by the
Working Group, is as follows:

"Failure to give due notice of dishonour renders a
person who is required to give notice und~r article 62
to a party who is entitled to receive such notice liable
for any damages which that party may suffer directly
from such failure, provided that such damages do not
exceed the amount due under article 67 or 68."
127. The Working Group adopted this article with­

out change.

Article 66 bis

128. The text of article 66 bis, as considered by the
Working Group, is as follows:

"The holder may exercise his rights on the instru­
ment against anyone party, or several or all parties,
liable thereon and is not obliged to observe the order
in which the parties have become bound."
129. The Working Group adopted this article with­

out change.

Article 67

130. The text of article 67, as considered by the
Working Group, is as follows:

"[The holder may recover fro:m any party liable;
"Ca) At maturity: the amount of the instrument;
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"(b) After maturity: the amount of the instru­
ment, interest due at (2) per cent per annum above
the official money market rate effective in the main
domestic centre of the country where the instrument
was payable at maturity, to be calculated from the
date of the maturity on the basis of the number of
days and in accordance with the custom of that market,
and any expenses of protest and of the notices given;

"(c) Before maturity: the amount of the bill sub­
ject to a discount from the date of making payment
to the date of maturity, to be calculated on the basis
of the number of days at the official money market
rates effective on the date when the recourse is ex­
ercised at the place where the holder has his habitual
residence or seat of business.]"

Paragraph (a)

131. It was observed that there was some ambiguity
about the phrase "the amount of the instrument". Did
or did it not include interest, as may be stipulated by
the instrument? It presumably was intended to include
such interest, but this was not immediately apparent
from the wording.

132. The Working Group decided to redraft this
provision so as to leave no doubt that interest, where
provided for by the instrument, was to be recoverable.

Paragraph (b)

133. Discussion of this paragraph by the Working
Group revolved around three main issues; what the
interest rate should be and how it was to be expressed;
the place with reference to which such rate was to be
ascertained; and the amount to which such interest rate
was to be applied.

134. As to the first issue, there was considerable
discussion of the formula employed in the text and spe­
cifically of the concept of "official money market rate".
Several short-comings were pointed out in the concept:
it was difficult to apply to the situation of the non­
market economies such as the centrally-planned econ­
omies of socialist States where there was no money
market as such; similarly, it was difficult to speak of a
"money market" with reference to the situation in many
developing countries where the financial sector had not
yet attained this level of sophistication; and even in a
highly-developed capitalist economy such as in the
United States, it was by no means clear what the "official
money market rate" referred to since there were usually
a number of rates which could be so described each ap­
plying to a different kind of transaction.

135. It was observed, however, with reference to this
formula that it had been drafted in consultation with
the Study Group on International Payments most of
whose members were from banking circles, although
there had also been some divergence of views within that
Group as to the suitability of the formula.

136. Numerous suggestions and proposals were
made in the course of the discussion aimed either at im­
proving upon the existing formulation or at replacing
it with some other. Among these were: to base the cal-

culation on a rate determined by the Central Bank of
the Stat~ in whose currency the instrument is to be paid;
to base It on a. rate determined by a neutral body such
as the InternatIOnal Monetary Fund; to base it on the
prime i~terest rate at the relevant place; to have a fixed
rate as IS done under the Geneva Uniform Law (art. 48
(2», either as the only rate or as an alternative to
whatever other r~te may be specified; to employ a very
general formulatIOn such as "the prevailing commercial
lending rate" at the place in question, leaving the actual
rate to be determined on the facts of each case; and
making provision in the Final Clauses of the Convention
for each State to declare what the appropriate rate would
be if the rate were to be determined with reference to a
place located in that State.

137. Considerable discussion ensued with respect to
the merits of each of the foregoing proposals and sug­
gestions, with no one idea being completely acceptable to
all representatives. A number of broad principles, how­
ever, appeared to underlie the views expressed by most
representatives. Thus, there was agreement that what­
ever formulation was adopted care had to be exercised
to ensure that it could be applied in practice to the situa­
tion in every State, having regard to the divergent eco­
nomic systems involved and the varying levels of com­
mercial sophistication. There was also a widely-shared
view. that the formula should provide a reasonable de­
gree of certainty so that parties would have a fair idea of
their exposure and entitlements, while it should at the
same time contain a measure of flexibility to cope with
future developments in the commercial world.

138. A further view generally shared by representa­
tives was that nothing in the provision should preclude
parties from expressly stipulating for a rate of interest
to be paid after maturity. Such a stipulated rate ')f in­
terest should then apply instead of the rate provided for
in paragraph (b).

139. The Working Group requested the Secretariat
to redraft and present to the Group this paragraph in the
light of the comments and views expressed in the discus­
sion. The text as redrafted by the Secretariat appears in
paragraph 149 below.

140. With respect to the place with reference to
which the rate should be determined, a number of pro­
posals were considered by the Working Group: the place
of business or habitual residence of the payee; the place
of business or habitual residence of the drawee; the coun­
try in whose currency the instrument was expressed; the
place at which payment can be enforced; and the place
where the instrument was payable, as provided for in
the text.

141. The Working Group, after discussion, decided
to retain the reference to the place where the instrument
was payable on the ground that it was there that the
holder expected to receive payment and it was, therefore,
not unreasonable to assume that he would borrow funds
there to substitute for that which he should have received.

142. As regards calculation of the interest payable
in the after~maturity situation, the issue was whether the

.amount on which the interest provided for in paragraph
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Article 67

The holder may recover from any party

(b) should be based was the sum of the principal and
interest stipulated in the instrument or simply theprin­
cipal alone. The view was put forward that since analyt­
ically the debt owed after maturity was the principal
plus interest, it was on this amount that the interest
provided for in paragraph (b) should be based, the intent
of the paragraph being to compensate the holder for the
period during which he was out of the amount due him,
namely, principal and interest.

143. The Working Group, adopting the foregoing
reasoning, decided that the redrafted version of this
paragraph should make clear that the interest provided
for in the paragraph was to be a function of the total
amount due on the instrument, including interest, if any.
Reservations were, however, expressed by some repre­
sentatives as to the desirability of such a compound
interest approach.

Paragraph (c)

144. A question was raised as to the justification for
the discount provided for under this paragraph. A sug­
gestion was made in this connexion that in the case
where a bill stipulated the payment of interest the
amount due upon payment before maturity should simply
be the principal plus interest accrued up to the date of
payment, thus avoiding the concept of discount.

145. In response, it was pointed out that the party
who was receiving funds before maturity was in effect
getting unanticipated use of the money for the period be­
tween the date of payment and the date of maturity and
it was not unreasonable to discount the amount he re­
ceives by a factor representing the value of such ac­
celerated availability: It was exactly as if the holder had
discounted the' bill at a bank in anticipatIOn of the
maturity date. As to the suggested method of calculation
based on the accumulated interest idea, this would not
always work, for example, where the interest payable
was not expressed in the form of a rate but as a lump
sum or was included in the amount of the principal.

146. The Working Group discussed the reference
to the "habitual residence or seat of business" of the
holder. One representative expressed concern that the
wording might be understood to provide an option in
the case of an individual who might have both a place
of business and a habitual residence, each in a different
place. In response,· it was pointed out that it had become
customary in international conventions to employ this
expression, the understanding being that "habitual res­
idence" refers to an individual while the reference to
"seat of business" pertains to corporations or other busi­
ness entities.

147. On the basis of this explanation the Working
Group decided to retain these two references, approving
also a suggestion that the commentary to the· text in­
dicate the understanding. The Working Group decided,
however, that the terminology should be conformed to
that used in article 53 (g) (iii) and, acc9rdingly,~qanged

the reference to "seat of business" to read "princfpaf
place of business."

148. Some representatives expressed the view that
the reference to "bill" in this paragraph should be
changed to "instrument" to cover the conceivable case
of a note whose payment had become accelerated.

149. The text of article 67, as redrafted by the
Secretariat and reconsidered by the Working Group, is
as follows:

"(1)
liable:

"(a) At maturity: the amoUnt of the instrument
with interest, if interest has been stipulated for;

"(b) After maturity:
"(i) The amount of the instrument with interest,

if interest has been stipulated for, to the
date of maturity;

"(ii) If interest has been stipulated for after matu­
rity, interest at the rate stipulated, or in the
absence of such stipulation interest at the
rate specified in paragraph (2), calculated
from the date of maturity on the sum speci­
fied in paragraph I (b) (i);

"(iii) Any expenses of protest and of the notices
given by him;

"(c) Before maturity:
"(i) The amount of the bill with interest, if in­

terest has been stipulated for, to the date of
payment, subject to a discount from the date
of payment to the date of maturity, cal­
culated in accordance with paragraph (3).

"(ii) Any expense of protest and of the notices
given by him.

"(2) .The rate of interest shall be (2] per cent per
annum above the official rate (bank-rate) or other
similar appropriate rate effective in the main domestic
center of the country where the instrument was pay­
able or, if there is no such rate, then at the rate of [ ]
per cent per annum, to be calculated on the basis of
the number of days in accordance with the custom
of that centre.

"(3) The discount shall be at the official rate (dis­
count rate) or other similar appropriate rate effective
on the date when recourse is exercised at the place
where the holder has his principal place ofbusiness or,
if he does not have a place of business, his habitual
residence, or, if there is no such rate, then at the rate
of [ ] per cent per annum, to be calculated on the
basis of the number of days and in accordance with
the custom of that place."
150. The Working Group adopted the text of article

67 as set forth in the preceding paragraph.

Article 68

151. The text of article 68, as considered by the
Working Group, is as follows: .

"(1) A party who takes up and pays an instrument
in accordance with article 67 may recover f~om the
parties liable to him: .



74 Yearbook of the United Nations Commission on International Trade Law, 1979, Volume X

"(a) The entire sum which he was obliged to pay
in accordance with article 67 and has paid;

"(b) Interest due on that sum at (2) per cent per
annum above the official money market rate effective
in the main domestic centre of the country of the place
of payment calculated on the basis of the number of
days from the day on which he made payment;

"(c) Any expenses which he has incurred.
"(2) Notwithstanding article 25 (4), if a party

takes up and pays the instrument in accordance with
article 67 and the instrument is transferred to him
such transfer does not vest in that party the rights to
and upon the instrument which any previous protected
holder had."

Paragraph (1), subparagraphs (a) and (b)

152. The Working Group decided to align these two
provisions with the wording it had adopted in respect of
article 67 and, accordingly, adopted the following text
of the two subparagraphs:

"A party who takes up and pays an instrument in
accordance with article 67 may recover from the
parties liable to him:

"(a) The entire sum which he was obliged tv pay
in accordance with article 67 and has paid;

"(b) Interest on that sum at the rate specified in
article 67, paragraph 2, from the date on which he
made payment;".

Paragraph (1), subparagraph (c)

153. The main issue discussed by the Working
Group in this context was the nature of expenses which
one could recover under this subparagraph. While there
was general agreement that the present wording was too
broad since it did not appear in terms to limit the kinds
of expenses recoverable, widely divergent views were,
however, expressed as to the· proper content of the
recoverable expenses.

154. On one view two kinds of expenses were re­
coverable: the expenses of giving notice pursuant to
article 62 and the expenses involved in taking up and
paying the instrument. The latter would consist of such
items as bank charges and commissions incurred in re­
mitting the funds to the holder and possibly re-exchange
as recognized under the English Bills of Exchange Act
(article 57 (2)). On another view, however, items such as
bank charges and commissions are "external" to an
instrument and do not relate to it the way items such as
the principal and interest do; if one were to allow these
costs, then what about the loss suffered by a party who
had to liquidate some assets at an unfavourable market
price in order to meet the obligation of payment?

155. A third view favoured the approach adopted by
the Geneva Uniform Law (article 48 (3)) which allows
the expenses of protest and notices "as well as other ex­
penses", arguing that this formulation was fl;}m~liar ~nd

had not caused much problem in practice.
156. Under a fourth view only the expenses incorred

in giving notice should be allowed on the ground that any

others were either too speculative and hard to specify or
would open the way for very divergent interpretations by
national courts.

157. The Working Group, while noting the reserva­
tions of two representatives who favoured a broader
formulation, decided to restrict recovery under this sub­
paragraph to expenses incurred in giving notice pursuant
to the draft Convention. The following text was, there­
fore, adopted by the Working Group:

"(c) any expenses of the notices given by him."

Paragraph (2)

158. The Working Group deferred consideration of
this paragraph until its next session.

C. Article 70 (payment)

159. The text of article 70, as considered by the
Working Group, is as follows:

"(1) A party is discharged of his liability on the
instrument when due payment has been made in ac­
cordance with this article.

"(2) Due payment is payment by a party or the
drawee to the holder of the amount due pursuant to
article 67 or 68:

"(a) At or after maturitY,or
"(b) Before maturity, upon discharge by non­

acceptance.

"(Variant I)

"(3) Payment by a party or the drawee before
maturity to a holder of the amount due pursuent to
article 67 or 68 constitutes a defence available to any
party as against a subsequent holder who is not a pro­
tected holder.

"(Variant II)

"(3) Payment by a party or the drawee before
maturity to a holder of the amount due pursuant to
article 67 or 68 constitutes a defence available to any
party as against a subsequent holder who acquired the
instrument with knowledge that it had already been
paid.

"(Variant I)

"(4) The preceding paragraphs do not apply if the
party or the drawee making payment knows at the
time of payment that a third person has claimed the
instrument or that the holder acquired the instrument
by theft or forged the signature of the payee or an
endorsee, or participated in such theft or forgery.

"(Variant II)

"(4) The preceding paragraphs do not apply if the
party or the drawee making payment knows at the time
of payment that the holder acquired the instrument by
theft or forged the signature of the payee or an en­
dorsee, or acquired the instrument with knowledge of
such theft or forgery.

"(5) A person receiving payment of an instrument
must deliver to the person making the payment the
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receipted instrument, any authenticated protest and a
receipted account." .

160. The Working Group noted that the purpose of
this article was to establish the circumstances in which
payment of an instrument constitutes a discharge of li­
ability on the instrument. Under the draft Convention,
the principal rule is that in order that there be due pay­
ment three conditions must be fulfilled: (a) payment must
be made to the holder, (b) the amount payable must be
in accordance with article 67, and (c) payment must be
made at maturity. The article sets forth special provisions
in respect of payment before maturity. Such payment,
if made upon dishonour by non-acceptance, is due pay­
ment; in any other case, such payment may constitute a
defence in the circumstances contemplated by paragraph
(3). Paragraph (4) of the proposed article deals with the
special cases of ius tertii, namely where payment was
made with knowledge of a claim to the instrument by a
third person and of the forgery of an endorsement.

161. The Working Group was agreed that payment
by a party or the drawee to the holder at maturity is due
payment and constitutes a discharge. The Group was
also agreed that the same rule should apply in the case of
payment before maturity if payment was made upon
dishonour by non-acceptance.

162. The Working Group was of the opinion that
payment made before maturity in any other case should
not be considered as due payment and therefore not be a
discharge, though such payment could be set up as a
defence against the person who received payment. Con­
sequently, the Group adopted the following text of a
new paragraph (2). (bis):

"Payment before maturity other than under para­
graph (2) (b) of this article does not discharge the
party making payment of his liability on the instru­
ment except in respect of the person to whom pay­
ment was made."
163. The Working Group considered the case of

an instrument having been paid before maturity by a
drawee or a party liable and which remains in the pos­
session of the person paid, who subsequently transfers
it to a transferee·with or without knowledge of the fact
that the instrument had already been paid. The Group
was of the view that it was reasonable to hold that if an
instrument after having been paid was transferred to a
transferee who took it with knowledge of the fact that it
was paid, the payor should have a valid defence. How­
ever, if the transferee did not know that the instrument
was already paid, the payor should, under one view, not
be entitled to rely on the defence that he had paid the
instrument as against the transferee. According to an­
other view, the only case in which the payor could not
rely on such a defence would be if the transferee was a
protected holder.

164. The Working Group, after deliberation, was of
the view that the draft Convention should not set forth
provisions for such cases on the ground that they only
rarely occurred in practice. Accordingly, the Group
decided to delete the two variants of paragraph (3).

Paragraph (4)

165. There was consensus in the Working Group
that payment of an instrument, even when made at
maturity, should not be considered as due payment when
the payor knew that the person receiving payment had
stolen the (bearer) instrument, or forgeq the endorse­
ment to him, or had participated in the theft or forgery.
This rule was a counterpart of the rule on forged en­
dorsements in article 22, and in article 24 (3).

166. One representative was of the view that pay­
ment was duly made if the payor, though he had know­
ledge, did not have sufficient evidence of the theft or
forgery.

167. In the case where there is a claim to the instru­
ment by a third person (ius tertii), the Working Group
concluded that mere knowledge by the payor of such a
claim would not prevent due payment, but that it was
necessary that the claim be a valid claim and one that
had been asserted. Therefore, the Group adopted variant
I of paragraph (4) as follows:

"(4) Payment is not due payment if the party or
the drawee making payment knows at the time of
payment that a third person has asserted a valid claim
to the instrument or that the holder acquired the in­
strument by theft or forged the signature of the payee
or an endorsee, or participated in such theft or
forgery."
168. As a result also of this decision, the Group

adopted variant I of article 24 (3), which reads as
follows:

"(3) A party may not raise as a defence against a
holder who is not a protected holder the fact that a
third person has a claim to the instrument unless:

"(a). Such third person asserted a valid claim to
the instrument, or

"(b) Such holder acquired the instrument by theft
or forged the signature of the payee or an endorsee, or
participated in such theft."
169. The question was raised as to what would be

the effect of the above provisiol\s in the case where the
payor knows that the holder who presents the instrument
at maturity, or before matqrity, upon this honour by non­
acceptance, is bankrupt. After 4eIiperation, it was agreed
that article 70 should set forth no specUic rule in respect
of such a case but that the !lolution shOll1d be derived
from the general principles of U!.e draft convention and
the applicable law on bankruptQy. The view was ex­
pressed that where the trustee in bankruptcy had asserted
a claim to the instrument, the issue under some legal
systems would be solved under article 70 (4) as adopted.

170. It was also suggested that this paragraph would
have to be reconsidered if a decision were later taken by
the Working Group to accelerate the maturity of an
instrument upon the bankruptcy of the maker, drawee
or acceptor.

Paragraph (5)

171. The Working Group decided to defer consider­
ation of this paragraph until its next session.
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FUTURE WORK

172. The Working Group noted that it was nearing
completion of its work On the draft Convention on In­
ternational Bills of Exchange and International Promis­
sory Notes, but that at least one more session was
required in order to accomplish this. Bearing in mind the
desirability of putting the final draft text before the Com­
mission at its twelfth session, in 1980, the Group decided
to recommend to the Commission that a further session
of the Working Group (its eighth session) be held in
1979, preferably during the first two weeks of Septem­
ber.

173. As to the venue of such a session, it was as­
sumed that this would be Vienna or Geneva in view of
the impending transfer of the International Trade Law
Branch from New York to Vienna.

ANNEX
Draft Convention on Intemational Bills of Exchange and

International Promissory Notes
(Text of articles 24 (3) and 53 (e) and articles 54 to 70, as
adopted by the Working Group on International Negotiable
Instruments at its seventh session, held at New York from
3 to 12 January 1979)

Article 24
(3) A party may not rais,e as a defence against a holder

who is nota protected holder the fact that a third person has
a claim to the instrument unless:

(a) Such third person asserted a valid claim to the instru­
ment, or

(b) Such holder acquired the instrument by theft or forged
the signature of the payee or an endorsee, or participated in
such theft.

Article 53
(e) An instrument which is not payable on demand must be

presented for payment on the date of maturity or on the first
business day which follows.

Article 54
(I) Delay in making presentment for payment is excused

when the delay is caused by circumstances which are beyond
the control of the holder and Which he could neither avoid nor
overcOme. When the cause of delay ceases to operate, present­
ment must be made with reasoqable diligence.

(2) Presentment for payment is dispensed with:
(a) If the drawer, an end.orser or guarantor has waived pre­

sentment expressly or by. implication; such waiver:
(i) If made on the iIistrtiment by the drawer, binds any

subsequent party and benefits any holder;
(ii) If made on the instrument by a party other than the

drawer, binds only that party but benefits any holder;
(iii) If made outside the instrument, binds only the party

making it and benefits only a holder in whose favour
it was made.

(b) If an instrument is not payable on demand, and the
cause of delay in making presentment contiIiues to operate be­
yond 30 days after maturity;

(c) If an instrument is payable on demand, and the cause
of delay continues to operate beyond 30 days after the expira­
tion of the time-limit for presentment for payment;

(d) If the drawee, the maker or the acceptor has no longer
the power freely to deal with his assets, or is a fictitious person
or a person not having capacity to make payment by reason
of his insolvency, or if the drawee, the maker or the acceptor is
a corporation, partnership, association or other legal entity
which has ceased to exist;

(e) [See new paragraph 3 below]
(j) (deleted)
(g) If there is no place at which the instrument must be pre­

sented iIi accordance with article 53 (g).
(3) Presentment for payment is also dispensed with asre­

gards a bill, if the bill has been protested for dishonour by
non-acceptance.

Article 55

(1) If a bill is not duly presented for payment, the drawer,
the endorsers and their guarantors are not liable thereon.

(2) If a note is not duly presented for payment, the en­
dorsers and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment does not
discharge the acceptor or the maker or their guarantors or the
guarantor of the drawee of liability thereon.

Article 56
(1) An instrument is considered to be dishonoured by non­

payment:
(a) When payment is refused upon due presentment or when

the holder cannot obtain the .payment to which he is entitled
under this Convention.

(b) a

(c) If presentment for payment is dispensed with pursuant
to article 54 (2) and the instrument is overdue and unpaid.

(2) If a bill is dishonoured by non-payment, the holder may,
subject to the provisions of article 57, exercise a right of re­
course agaiIist the drawer, the endorsers and their guarantors.

(3) If a note is dishonoured by non-payment, the holder
may, subject to the provisions of article 57, exercise a right of
recourse against the endorsers and their guarantors.

[Section 3. Recourse]

Article 57
If an instrument has been dishonoured by non-acceptance or

by non-payment, the holder may exercise a right of recourse
only after the instrument has been duly protested for dishonour
iIi accordance with the provisions of articles 58 to 61.

Article 58
(1) A protest is a statement of dishonour drawn up at the

place where the instrument has been dishonoured and signed
and dated by a person authorized to certify dishonour of a
negotiable instrument by the law of that place. The statement
must specify:

(a) The person at whose request the instrument is protested;
(b) The place of protest; and
(c) The demand made and the answer given, if any, or the

fact that the drawee or the acceptor or the maker could not
be found.

(2) A protest may be made:
(a) On the instrument itself or on a slip affixed thereto

("allonge"); or
(b) As a separate document, in which case it must clearly

identify the instrument that has been dishonoured.
(3) Unless the instrument stipulates that protest must be

made, a protest may be replaced by a declaration written on
the instrument and signed and dated by the drawee or the ac­
ceptor or the maker, or, in the case of an instrument domiciled
with a named person for payment, by that'named person; the
declaration must be to the effect that acceptance or payment
is refused.

(4) A declaration made iIi accordance with paragraph (3) is
deemed to be a protest for the purposes of this Convention.

, a The substance of former paragraphs (a) and (b) is now con­
tained in the present paragraph (a). See para. 55 of the report.
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Article 59

(1) Protest for dishonour of a bill· by non-acceptance must
be made on the day on which the bill is dishonoured or one of
the two business days which follow. .

(2) Protest for dishonour of an instrument by non-payment
must be made on the day on·which the instrument is dishon­
oured or on one of the two business days which follow.

Article 60

(1) If a bill which must be protested for non-acceptance or
for non-payment is not duly protested, the drawer, the en­
dorsers and their guarantors are not liable thereon.

(2) If a note which must be protested for non-payment is not
duly protested, the endorsers and their guarantors are not
liable thereon.

(3) Failure to protest an instrument does not discharge the
acceptor or the maker or their guarantors or the guarantor of
the drawee of liability thereon.

Article 61

(1) Delay in protesting an instrument for dishonour is ex­
cused when the delay is caused by circumstances which are
beyond the control of the holder and which be could neither
avoid· nor overcome. When the cause of delay ceases to operate,
protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by non­
payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived pro­
test expressly or by implication; such waiver:

(i) If made on the in~trument by the drawer, binds any
subsequent party and benefits any holder:

(ii) If made on the instrument by a party other than the
drawer, binds only that party but benefits any holder;

(iii) If made outside the instrument, binds only the party
making it and benefits only a holder in whose favour
it was made.

(b) If the cause of. delay in making protest continues to
operate beyond 3.0 days after the date of dishonour:

(c) As regards the drawer of a bill, if the drawer and the
drawee or the acceptor are the same person;

(d) (deleted)
(e) If presentment for acceptance or for payment is dis­

pensed with in accordance with article 49 (2) or 54 (2):
(j) If the person claiming payment under article 80 cannot

effect protest by reason of his inability to satisfy the require­
ments of article 83.

Article 62

(1) The holder, upon dishonour of a bill by non-acceptance
or by non-payment, must give due notice of such dishonour to
the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-payment,
must give due notice of such dishonour to the. endorsers and
their guarantors.

(3) An endorser or a guarantor who received notice must
give notice of dishonour to' the party immediately preceding
him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of any party
who bas a right of recourse on the i.lstrument against the party
notified.

Article 63

(1) Notice of dishonour may be given in any form whatever
and in any terms which identify the instrument and state that it
has been dishonoured. The return of the dishonoured instrument
is sufficient. notice, provided it is accompanied by a statement
indicating that it has been dishonoured.

(2) Notice of dishonour is deemed to have been duly liven
if it is communicated or sent to the person to be notified by
means appropriate in the circumstances, whether or not it is
received by that person.

(3) The burden of proving that notice has been duly given
rests upon the person who is required to give such notice.

Article 64

Notice of dishonour must be given within the two business
days which follow:

(a) The day of protest or, if protest is dispensed with, the
day of dishonour; or .

(b) The receipt of notice given by another party.

Article 65

(1) Delay in gi.ving notice of dishonour is excused when the
delay is caused by circumstances which are beyond the control
of the holder and which he could neither avoid nor overcome.
When the cause of delay ceases to operate, notice must be
given with reasonable diligence. .

(2) Notice of dishonour is dispensed with:

(a) If the drawer, .an endorser or guarantor has waived
notice of dishonour expressly or by implication; such waiver:

(i) If. made on the instrument by the' drawer, binds any
subsequent party and benefits any holder:

(Ii) If made on the instrument by a party other than the
drawer, binds only that party but benefits any holder:

(iii) If made outside the instrument, binds only the party
making· it and benefits only a holder in whose favour
it was made.

(b) If after the exercise of reasonable diligence notice can­
not be given;

(c) As regards the drawer of a bill, if the drawer and the
drawee or the acceptor are the same person.

(d) (deleted)

Article 66

Failure to give due notice of dishonour renders a person who
is required to give such notice under article 62 to a party who
is entitled to receive such notice liable for any damages which
that party may suffer directly from such failure, provided that
such damages do not exceed the amount due under article 67
or 68.

Article 66 bis

The holder may exercise his rights on the instrument against
anyone party, or several or all parties, liable thereon and is not
obliged to observe the order in which the parties have be­
come bound.

Article 67

(1) The holder may recover from any pal1Y liable:

(a) At maturity: the amount of the instrument with interest,
if interest has been stipulated for: '

(b) Mter maturity:

(i) The amount of the instrument with interest, if interest
has been stipulated for, to the date of maturity:

(Ii) If interest has been stipulated for after maturity, interest
at the rate stipulated, or in the absence of such stipula­
tion, interest at the rate specified in paragraph (2),
calculated from the date of maturity On the sum
specified in paragraph 1 (b) (i);

(iii) Any expenses of protest and of the notices ,iven by him:
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(c) Before maturity:
(i) The amount of the bill with interest, if interest has been

stipulated for, to the date of payment, subject to a
discount from the date of payment to the date of matur­
ity, calculated in accordance with paragraph (3).

(ii) Any expenses of protest and of the notices given by him.
(2) The rate of interest shall be [2] per cent per annum

above the official rate (bank rate) or other similar appropriate
rate effective in the main domestic centre of the country where

. the instrument was payable, or if there is no such rate, then at
the rate of [ ] per cent per annum, to be calculated on the basis
of the number of days in accordance with the custom of that
centre.

(3) The discount shall beat .the official rate (discount rate)
or C,lther similat: appropriate rate effective on the date when
recourse is exercised at the place where the holder has his
principal place of busine.ss, or if he does not have a place of
business his habitual residence, or. if there is no such rate then
at the rate of [ ] per cent per annum, to be calculated on the
basis of the number of days and in accordance with the custom
of that place.

Article 68

(1) A party who takes up and pays an instrument in ac­
cordance with article 67 may recover from the parties liable
to him:

(a) The entire sum which he was obliged to pay in ac­
cordance with article 67 and has paid;

(b) Interest on that sum at the rate specified in article 67,
paragraph 2, from the date on which he made payment;

(c) Any expenses of the notices given by him:.
(2) b

b The Working Group deferred consideration of this para­
graph until its next session.

[PART SIX. DISCHARGE]

Section 1. General

A.rticle 69
(1) (deleted)"
(2) (deleted)

Section 2. Payment

Article 70
(1) A party is discharged of his liability on the instrument

when due payment has been made in accordance with this
article.

(2) Due payment is payment by a party or the drawee to
the holder of the amount due pursuant to article 67 or 68:

(a) At or after maturity, or
(b) Before maturity, upon dishonour by non-acceptance.
(2) (bis) Payment before maturity other than under· para­

graph (2) (b) of this article does not discharge the party making
payment of his liability on the instrument except in respect of
the person to whom payment was made.

(3) (deleted)
(4) Payment is not due payment if the party or the drawee

making payment knows at the time of payment that a third
person has· asserted a valid claim to the instrument or that the
holder acquired the instrument by theft or forged the signature
of the payee or an endorsee, or participated in such theft or
forgery.

(5) d

"The Working Group was agreed that with the earlier dele­
tion of paragraph (2) of this article by the WorkiDg Group
(A/CN.9/99, .paras. 51-55; Yearbook ... 1975, part two, n, 1)
no purpose was served by the remaining paragraph.

d The Working Group deferred consideration of this para­
graph until its next session.
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I. INTRODUCTION

1. At its eleventh session the Commission adopted,
as a priority topic in its new programme of work, "Stand­
by letters of credit, to be studied in conjunction with the
International Chamber of Commerce". It further re­
quested the Secretariat to undertake a preliminary study
of the topic.! The present report is submitted in pur­
suance of that decision.

• 9 May 1979. •
1 UNCITRAL, report on the eleventh session (A/33/17),

para. 67 (Yearbook .•. 1978, part one, II, A).

t.

II. NATURE OF STAND-BY LETTERS OF CREDIT

2. The parties to a contract2 sometimes agree that,
in the event of non-perfonnance or defective perform­
ance by the obligor,s a specified sum is to be payable to
the obligee4 under a letter of credit5 to be opened in
favour of the obligee at the instance of the obligor. This
stand-by letter of credit seeks to. ensure that the obligor

2 In the discussion below, this contract will be referred to as
"the underlying contract". .

8 In the discussion below, this party will be referred to as "the
account party".

4 In the discussion below, this party will be referred to as
,"the beneficiary".

~ This is the "stand-bY letter of credit".
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will perform or, in the event of non-performance or de­
fective performance, that the obligee will be compen­
sated for resulting loss by payment under the letter of
credit.

3. The letter of credit issued by a bank in favour of
the beneficiary pursuant to the underlying contract will
constitute a legal relationship between the bank and the
beneficiary independent of the underlying contract. The
letter of credit will, in conformity with the terms agreed
in the underlying contract, specify the conditions to be
satisfied by the beneficiary in order to entitle him to
demand payment. Once he satisfies these conditions, the
bank is obliged to pay him, without considering possible
disputes between the beneficiary and the account party
in relation to the underlying contract. The nature of the
letter of credit (i.e. whether it is revocable or irrevoc­
able, unconfirmed or confirmed) will also depend on the
terms agreed between the beneficiary and the account
party in the underlying contract.

III. DIFFICULTY IN THE USE OF ~TAND-BY

LETTERS OF CREDIT

4. The letter of credit sometimes specifies that the
money is payable under the credit upon certification by
the beneficiary alone that there has been default by the
account party. In such cases, it is open to the beneficiary
to claim the money by fraudulently certifying to the bank
that the account party is in default. The bank must then
pay, and cannot withhold payment because it suspects a
fraud. 6 Eliminating or reducing this abuse is likely to
promote the wider use of stand-by letters of credit.7

IV. EXISTING PROTECTION TO THE ACCOUNT PARTY

5. The account party currently may have the follow­
ing protection against such fraud:

(a) Under the common law, the bank can withhold
payment if the fraud of the beneficiary in making the
claim is established and brought to the notice of the
bank.s However, while it maybe possible to establish
suspicious circumstances or sharp practice, it is difficult
to establish fraud, and the scope of the defence is there­
fore limited.

(b) Where the beneficiary obtains the money under
the letter of credit by a fraudulent allegation of default
on the part of the account party, the latter can su~ him
for breach of the underlying contract and recover dam­
ages, which may include the amount paid. However, the
beneficiary may have stipulated tha,t the um,ierlying con-

6 Apart from being the general law, this is also the position
under the ICC Uniform Customs and Practice for Documentary
Credits (1974) (Yearbook ... 1975, part two, II, 3, annex II):
"(c) Credits, by their nature, are separate transactions from the
sales or other contracts on which they may be based and banks
are in no way concerned with or bound by such contracts." For
a qualification where fraud by the beneficiary is established, see
paragraph 5 (a) btllow.

7 The proposal by Australia at the eleventh session of the
Commission. that stand-by letters of credit be included .. in the
new work programme was made with a view to the Commission
investigating possible methods of curtailing such abuse.

S Edward Owen Engineering Ltd. v. Barclays Bank Interna­
tional Ltd. (1978) 1 All. E. Rep. 976 (CR... urt of Appeal); Sztejn v.
I. Henry Schroder Banking Corp. (194~) 31 N.Y.S. 2d 631.

tract include jurisdiction or choice of law clauses which
make litigation difficult or expensive.

(c) A bank is not entitled to pay under a documen­
tary letter of credit unless the documents presented by the
beneficiary comply strictly as to form with the docu­
ments required under the letter of credit. However, since
in many of the cases of fraud, the underlying contract
and the letter of credit entitles the beneficiary to present
documents drafted by himself, the need for strict com­
pliance is not an impediment to fraud. s

V. POSSIBLE MEANS OF PROTECTION AGAINST FRAUD

6. The following suggestions have been made for
protecting the account party.

Certification of default by a third party

7. A requirement in the letter of credit that default
of the account party must be certified by an independent
third party could reduce the possibility of fraud. How­
ever, such certification may require costly and time-con­
suming inquiries, and may reduce the security of pay­
ment for the beneficiary.

Determination of default by bank

8. A requirement in the letter of credit that payment
after demand by the beneficiary is conditional on a de­
termination by the bank of default by the account party
would reduce the possibility of fraud. However, banks
are reluctant to investigate disputes relating to the under­
lying contract. It may also be unacceptable to the bene­
ficiary as a source of delay in payment.

Compulsory arbitration subsequent to payment

9. It has been suggested10 that banks throughout the
world may subscribe to a set of rules with the following
features:

(a) All first demand stand-by credits issued by banks
subscribing to the proposed rules and all parties thereto
will be held to be governed by the uniform rules.

(b) In the event that the beneficiary makes a demand
for payment under the stand-by credit upon the issuing
bank, that bank will immediately make payment in full
to the beneficiary.

(c) The bank will now obtain immediate reimburse­
ment of the amount paid to the beneficiary from the ac-

S In this connexion, art. 9 of the ICC Uniform Customs and
Practice for Documentary Credits (1974) (ICC publication No.
325, 1978) is relevant:

"Banks assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal effect
qf any documents, or for the genuine and/or particular con­
didO'll! stipulated in the documents or superimposed thereon
rior do they assume any liability or responsibility for the de­
scription, quantity, weight, quality, condition, packing, deliv­
ery, value or existence of the goods represented thereby, or
for the good faith or acts and/or omissions, solvency, per­
formance or standing of the consignor, the carriers, or the
~\Jrers Qf the goods or any other person whomsoever."
Wl'he sqggestl9n was submitted to tbe UNCgRAL Study

Qro\lP....·•.. o.n I..Q.ternlltion.al paymen.ts,rt9rellce, 2-6 A'tltil 1979, by
Mr.~qbtlrtC. effros of the 14gal ~partment dlthe Inter­
nation«l Monetary Fund.
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count party who procured the credit in favour of the
beneficiary. .

(d) The account party will be obligated to make
timely payment to the issuing bank.

(e) The beneficiary's consent will be deemed to have
been given to:

(i) The submission to arbitration of the issue of
whether or not the account party has rendered
performance of his obligations in respect of the.
underlying transactions;

(ii) The waiver by the beneficiary of any defence of
sovereign immunity that it might otherwise be
entitled to in respect of the jurisdiction of the
arbitral tribunal and the execution of any award

.made by it.

(1) .The decision of the arbitral tribunal may be in
favour of the beneficiary or the account party. If the
decision is in favour of the account party, the award im­
mediately owing and payable by the beneficiary will in­
clude the sum ofthe following:

(i) The principal amount paid by the bank under
. the&timd-by credit to the beneficiary;

(ii) IiJterest, as determined by the arbitral tribunal,
to the date of payment;

(iii) An amount; to be determined by the arbitral
tribunal to represent the damage to the com­
mercial reputation of the account party incurred
as a result of the actions of the beneficiary in
respect of the claim made by it under the stand­
by credit;

(iv) A penalty to be levied only in the event that the
arbitrators find that the demand for payment
under the stand-by credit made by the bene­
ficiary was fraudulent.

10. This suggestion has been supported on the
grounds that .the rules proposed would assure the bene­
ficiary of prompt payment, but would deter him from a
fraUdulent or unjustified claim because of the possibility
of a subsequent investigation into its validity.

11. Any solution which requires the insertion in the
letter of credit by agreement of parties of terms protect­
ing the account party is open to the objection that the
beneficiary would refuse to accept such conditions, and
that the account party would not insist on them in order
to secure the contract. Any solution which requires the
unilateral insertion by banks of terms protecting the ac­
count party raises the question as to the interest which
banks may have in the insertion of such conditions.
Where the account party is financially sound, banks run
little risk by paying a fraudulent claim, since they are
sufficiently protected by an indemnity agreement with the
account party. However, at the time the credit is opened
it may be difficult to predict the financial condition of the
account party at the time the indemnity may have to be
enforced. Furthermore, the documents which are usually
required to be presented by a beneficiary are a certificate

of the beneficiary asserting the default of the account
party, and a bill of exchange drawn on the bank payable
at sight. These documentsll do not give the bank any
security interest against the account party, and in the
event of the latter's insolvency the bank would be an
unsecured creditor. Banks therefore have some interest
in reducing the incidence of fraudulent claims, as such a
reduction correspondingly reduces the risk they bear that
an account party may be unable to indemnify them.

VI. SCOPE OF FUTURE WORK

12. The inquiries so far made by the Secretariat dis­
close that the stand-by letter of credit is often used in
international trade transactions. Decided cases show
that account parties have sometimes alleged that claims
by beneficiaries under stand-by letters of credit are
fraudulent,12 or alleged the possibility of fraudulent
claims by beneficiaries.13 Decided cases also show the
principals have sometimes alleged that claims by bene­
ficiaries under first demand guarantees are fraudulent,14
in situations where stand-by letters of credit could have
been used instead of first demand guarantees. Work
directed to the issue of fraudulent claims would there­
fore appear to be justified. Furthermore, in view of the
fact that stand-by letters of credit and first demand
guarantees perform the same functions, and that the
ICC Uniform Rules for Contract Guarantees do not
regulate first demand guarantees,15 the work on stand-

11 Stand-by letters of credit are therefore usually documen­
tary letters of credit. However, stand-by letters of credit where
no documents have to be presented ("clean" credits) have been
used. The ICC Uniform Customs and Practice for Documen­
tary Credits (Yearbook ... 1975, part two, II, 3, annex II) are ap­
plicable to documentary stand-by letters of credit. The Uniform
Customs do not, however, address the issue considered in this
report.

12 For example, Dynamics Corporation of America v. The
Citizens and Southern National Bank, 356 F. Supp 991 (1973).

13 For example, American Bell International Inc. and Ameri­
can Telephone and Telegraph Co. v. Manufacturers Hanover
Trust Co. (Supreme Court of the State of New York, County of
New York, Index No. 3157/79) and GTE International In­
corporated and GTE Iran Incorporated v. Manufacturers Han­
over Trust Co. and Credit Lyonnais (Supreme Court of the
State of New York, County of New York, Index No. 3525/79).

14 Harbottle (Mercantile) Ltd. v. National Westminister Bank
(1977) 2 All. E. Rep. 862; Edward Owen Engineering Ltd. v.
Barclays Bank International Ltd. (1978) 1 All. E.. Rep. 976.

15 ICC publication No. 325 notes:
"For the said reasons it has not been found advisable to

make provision for so-called simple or first demand guarantees
under which claims are payable without independent evidence
of their validity. Although the Rules do not encourage the
use of such guarantees and are not drafted to apply thereto
(and there is evidence of a decline in their use in certain
areas as their economic disadvantages are more fully under­
stood), parties who so wish may agree to apply certain of the
Rules to such guarantees."

The reason why the Rules are not drafted to apply to first
demand guarantees is stated to be the desirability of investing
guarantee practice with a moral content by establishing the
principle of the need to justify a claim under a guarantee. How­
ever, art. 9 of the ICC Uniform Rules contemplate their appli­
cation to a guarantee which specifies that the documentation to
be produced in support of a claim is to be only a statement of
claim by the beneficiary. When such a guarantee is either a per­
formance or repayment guarantee, art. 9 (b) requires that the
beneficiary also submit either a court decision or an arbitral
award justifying the claim or the approval of the principal in
writing to the claim and the amount to be paid.
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by letters of credit would be relevant to first demand
guarantees. 0

13. The programme of work of the Commission
specifies that stand-by letters of credit be studied in con­
junction with the International Chamber of Commerce
(ICC). The issue of stand-by letters of credit was raised
by the Secretariat at a meeting of ICC held on 6 April
1978 for the purpose of co-ordinating the work of ICC
and that of the Commission. At that meeting the Secre­
tariat submitted a background paper on s~me of the
issues raised by stand-by letters of credit, and in par­
ticular whether such credits would be governed by the
ICC Uniform Customs and Practice for Documentary
Credits or by the ICC Uniform Rules for Contract
Guarantees. On that occasion ICC agreed to submit
these issues to its Commission on Banking Technique
and Practice. This Commission held a meeting, at which
the Secretariat was represented, on 1 December 1978,

and decided to establish a Working Party to study the
problems con,nected with stand-by letters of credit,16

14. The Working Party held a meeting, at which
the Secretariat was represented, on 29 March 1979, and
decided to issue a detailed questionnaire as to the prac­
tice relating to stand-by letters of credit, and the dif­
ficulties encountered in their use.

15. In view of the fact that ICC has issued rules to
govern commercial letters of credit and contract guaran­
tees, the Commission might wish to decide that ICC be
encouraged to continue its current work on stand-by
letters of credit, and that the Secretariat be instructed
to co-operate closely with ICC and report the progress
of work to the Commission. It is suggested that the Com­
mission should request ICC to submit the results of its
work for consideration by the Commission before final
adoption.

16 ICC document No. 470/342.

c. Report of tbe Secretary-General: secnrity interests; feasibility of uniform rules
to be used in the financing of trade (A/CN.9/165)*

INTRODUCTION

1. At its eighth session the Commission requested
the Secretary-General "to continue the feasibility study
on the possible scope and content of uniform rules on
security interests in goods, and for this purpose, to con­
sult with international trade organizations and trade and
financing institutions", and to submit a report on the
subject at its tenth session.1

2. In compliance with that request the Secretary­
General submitted to the tenth session of the C!Wlmis­
sion a study on security interests, based on the study
prepared at the request of the Secretary-General .••11Y
Professor Ulrich nrobnig of the Max-Planck Illstitnt flir
AusUindisches und Internationales Privatrecht (Max..
Planck Institnte for Foreign and Private InternatlQllal
Law of the Federal Republic of Germany) (A/CN":9/
131),** a study on security interests in the United States
of America, note by the Secretariat on article 9 of the
Uniform Commercial Code (A/CN.9/132),*** and a
report of the Secretary-General on security interests
(A/CN.9/130). 0

3. The Commission considered these reports ~t its
tenth session. Although some representatives expressed
the view that in light of the practical difficulties in es­
tablishing a scheme of uniform rules, the chances of a
successful outcome of the work would be slight, the
Commission "was generally agreed that in view of the
practical importance of security interests to international
trade, the secretariat should be requested to continue
work on the subject".2

• 17 May 1979.
•• Yearbook •• '.' 1977, part two, II, A.
....... Ibid., part two, II,ol3.
1 UNCITRAL,rep~rt on the eighth session (A/I0017), para.

63 (Yearbook ... 197', Part one, IT, A).
2 UNCITRAL, report on the tenth session (A/32f17), annex

II, para. 10 (Yearbook ... 1977, part one, II, A).

4. After an exchange of views on the feasibility of
establishing uniform rules,8 the Commission focused on
three possible methods of harmonization:

(a) Preparation of rules of conflict of laws;
(b) Creation of substantive rules that would apply

only to international transactions; and
(c) Unification of the national laws on security in­

terests by means of a uniform law applicable both to
national and to international transactions.

5. The discussions in the Commission revealed that
there was little support for preparing rules on conflict
of laws, and only some for creating an additional secu­
rity interest that would be used primarily in international
transactions but could also be used domestically. On
the other hand there was considerable support for fur­
ther study of the third method, i.e. the preparation of
uniform rules, based on afunctional approach, that
would provide a basis for the unification of the national
laws and would apply to domestiC as well as interna­
tional transactions.

6. Therefore, the Commission requested the Secre­
tary-General:

"(a) To submit to the Commission at its twelfth
session a further report on the feasibility of uniform
rules on security interests and on their possible con­
tent, taking into account the comments and sugges­
tions made in t\1e Commission;

"(b) To carry out further work on the subject in
consultation with interested international organiza­
tions and banking and trade institutions, and in par­
ticular to ascertain the practical need and relevance
of an international security interest for international
trade."4

8 The report of the discussion in Committee of the Whole IT
is to} befoulld i9 ibid., annex II, paras. 9 to 15.

4.<\/3Z/17, p«ra. 37.
\ <,
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7. TWs report is submitted in conformity with that
request.

I. SECURITY INTERESTS AND COMMERCIAL CREDIT

8. In order to evaluate the practical need and rel­
evance of uniform rulesfor security interests, it is neces­
sary to examine the role of security interests in a credit
system, whether that role is fulfilled under the current
rules, and whether action by UNCITRAL could be use­
ful to improve the situation.

Role of security interests in a credit system

9. A seller of goods or a financing institution which
contemplates the extension of credit must be concerned
with the possibility that the debtor will not repay the
amount due at the stipulated date. Any risk in this regard
increases the interest rate which the creditor would other­
wise charge. If that risk is too great, the creditor will
refuse to extend the credit requested. Therefore, it is to
the advantage of both the debtor and the creditor to have
means available to reduce the creditor's risk.

10. One of the most generally available means to
reduce the creditor's risk is to arrange for some form
of security upon which he can call in place of or in ad­
dition to the obligation of the debtor. Such forms of se­
curity can be classified under two types, first, a promise
of a third party that it will pay the obligation of the
debtor under certain circumstances and, secondly, a se­
curity interest in specified movable or immovable goods
of the debtor.

Promises of third parties

11. Promises of third parties come in many forms.
The third party may become a party to or guarantee the
primary obligation by such means as a contract guarantee
or an endorsement or avalon a negotiable instrument.
In other cases the third party has no formal connexion
with the underlying obligation but promises to pay the
creditor if the debtor does not, or if he does not for
certain specified reasons. One example of this type of
third party promise is export credit insurance. In still
other cases it is the third party who is expected to pay­
the creditor without any resort by the creditor against
the debtor. Such is the case, for example, with the doc­
umentary letter of credit.

12. The promise of the third party to pay redu~es the
creditor's risk to the extent that the third party is sol­
vent, has a reputation for discharging its obligations
promptly, and is amenable to legal action in case of
dispute. For these reasons the third parties who make
promises of this nature in connexion with commercial
obligations are usually large financial organizations such
as banks or insurance companies and are typically doing
business in the country of the creditor.

13. The third party may be able to make the promise
to pay the underlying obligation, thereby reducing the
creditor's risk of non-payment, without incurring any
substantial risk of its own. For example, a bank which,
issues a letter of credit on behalf of a buyer with which

it has a long standing relationship may run no substantial
credit risk whereas the buyer's credit may be completely
unknown to the seller-beneficiary of the credit. However,
in many cases the third party is exposed to the same
credit risk as the creditor would have been.

14. Nevertheless, the third party may be willing to
run this risk in order to encourage the creditor to ex­
tend credit to the debtor. This is a commonexperience
with small corporations where the owners of the equity
of the company, who may be shielded from the debts of
the company by virtue of its incorporation, are required
to guarantee the obligations of the company before a
bank will extend it credit. This may also be the case with
some government sponsored export insurance where the
primary purpose of the insurer's promise may be to
promote exports.

15. However, in most cases of commercial credit
the reason the third party is willing to make its promise
is that it charges a fee sufficient to make a profit after
paying administrative costs and providing for the risk
that it will be called on to pay in place of the debtor.
Where the risk is low, the fee is low. Where the risk is
higher, the fee is higher.

16. One important way to reduce the third party's
risk is for the' third party to take a security interest in
the debtor's goods. In the ideal case the third party
would be automatically reimbursed through the security
interest if the debtor did not reimburse him as required
by the contract. This is almost the case with the doc­
umentary letter of credit where, if the buyer does not
reimburse the bank, the bank can reimburse itself in
whole or in part by enforcing its security interest in
the documents and, through the documents, in the
goods. In other transactions the security interest which
the third party can take may not be so closely connected
with the transaction for which the third party promise
is given. However, the better the security interest which
the third party can secure, the less its risk. The smaller
the risk to the third party, the more likely it will fa­
cilitate the extension of credit to the debtor by promising
to pay the creditor under the agreed conditions and the
lower the fee it is likely to charge for making this
promise.

17. Third party promises in the form of contract
guarantees, export credit insurance, letters of credit and
the like are an important form of security which fa­
cilitates the extension of credit for both domestic and
international trade. In the international sphere the law
in respect of certain types of third party promises has
already been unified.5 However, third party promises do
not necessarily furnish the best or the least expensive
form of security in all commercial situations; whether
domestic or international. Furthermore, even when a
form of third party promise is the fundamental security
for an extension of credit, as has been discussed above,
it may be supplemented by a security interest in the
property of the debtor.

5 E.g. Uniform Customs and Practice for Documentary
Credits (International Chamber of Commerce, publication No.
290), reprinted in Yearbook ... 1975, part two, II. 3.
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Desirability of action by the Commission

29. Even if it is accepted that modernization of the
law of security interests would be desirable, the question

8 The possessory security interest has usually been extended
to include symbolic possession by the creditor of the collateral
by control of those documents of title whiCh are necessary in
order to take physical possession of the collateral itself, such as
ocean bills of lading, some other transport documents and in
some cases warehouse receipts and the like.

9. Report on Personal Property Security Law 1977, para. 1.2.4.

23. Furthermore, since these statutes were adopted
to solve specific problems, even within their sphere of
application they often leave unsolved problems which
were not of major importance at the time of their adop­
tion but which are today. Having for the most part been
adopted prior to the Second World War, they are not
well suited to the current patterns of trade and financing.

24. In general, it can be said that in most countries
the law of security interests has developed out of one or
more of three different sources. Most, if not all, coun­
tries recognize a possessory security interest. 8 In ad­
dition, some countries have developed a non-possessory
security interest modelled on the mortgage of land.
Finally, some countries have recognized a security inter­
est growing out of the retention of title by an unpaid
seller.

25. All three of these forms of security interest are
of limited use for securing commercial credit. In par­
ticular, none of them is well designed for financing the
acquisition of an inventory of goods held for sale or of
an inventory of goods in the process of manufacture.
Nevertheless, for many businesses the prime need, for
capital is the acquisition of inventory and the major
asset which they would have to secure their obligations
would be that inventory.

26. Typically, the procedures for realizing the value
of the collateral in case of default by the debtor are slow
and expensive and they do not encourage the sale of the
collateral at prices similar to those that would be re­
ceived at a commercial sale of similar goods.

27. The priorities between the secured creditor and
other classes of claimants to the debtor's assets are often
obscure. In case of the debtor's insolvency the secured
creditor may discover that the collateral will be used to
pay other obligations of the debtor or that extended
litigation is necessary to establish its priority over other
creditors in respect of the collateral.

28. All such defects in the law reduce the potential
value of security interests to the creditor. It cannot be
demonstrated in a verifiable manner that this loss of
security has adverse economic effects, since it may be
the case that credit is extended as willingly without a
modern law of security interests as it would be with one.
However, the experience of countries like India suggests
that a modern law of security interests has the effect of
providing sources of capital which would otherwise not
be available, a matter of particular interest to the de­
veloping countries.9

Security interests in goods

18. While a security interest can be taken in any
form of property, this report will not consider security
interests in immovables.6

19. The function of a security interest, like that of
a third party promise, is to decrease the risk to the se­
cured creditor that it will not be reimbursed the amount
owed by the debtor. To the extent that a security interest
reduces the risk to the secured creditor, it increases the
likelihood that the secured creditor will be willing to
extend credit to the debtor and it decreases the cost
of that credit.

20. A security interest decreases the risk by provid­
ing that the secured creditor will have a right to realize
the value of specific items of property owned by the
debtor (the "collateral") ahead of other creditors of the
debtor. Therefore, the secured creditor can be assured
that, to the extent of the value of the collateral and to
the extent that the law affords a procedure whereby that
value can be realized by the secured creditor in case of
non-payment by the debtor, the credit risk has been
reduced.

21. Nevertheless, in spite of the obvious usefulness
of security interests to stimulate the extension of credit,
in many countries the law is such that security interests
are of little use in respect of domestic commercial credit
and of even less use where the secured creditor is in a
foreign country or where the collateral may move from
one State to another. In order to increase the usefulness
of security interests, extensive revisions of the law have
been proposed in some countries. The conclusion reached
by the Banking Laws Committee of the Government of
India was that:

"In order to quicken the pace of implementation
of the new economic programme of the Government
aimed to maximize employment and yield optimum
socio-economic benefits, the necessity is obvious for
a statutory scheme which will take care of all the
existing defects in our personal property security
law."1

Defects in the current law

22. The defects in the current law in India as out­
lined in great detail in the report of the Banking Law
Committee are illustrative of the situation in many coun­
tries, both developed and developing. The most perva­
sive problem is that of the existence of a number of
different statutes governing different aspects of the law
of security interests. These statutes have been adopted
at different times to solve specific problems and have, at
best, been only partially co-ordinated with one another.
As a result there are conflicts in provisions, gaps in cov­
erage, and confusion for business and financial circles,
lawyers and the courts.

6 For the purposes of this report, immovables are restricte.d
to land and buildings attached thereto. It is not necessary at thIS
stage to consider under what conditions building materi~l~ or
machinery might become immovables or under what condItions
timber, crops or minerals in place mi~ht become movables. "

1 Report On Personal Property Security Law 1977, para. 1.2.4. '

II. POSSIBLE COURSES OF ACTION
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remains whether it would be desirable for the Commis­
sion to undertake action in this field. The arguments in
favour are twofold.

30. First, many countries which might wish to mod­
ernize their law of security interests would welcome the
aid which the Commission could give by furnishing them
with a model text adapted to present commercial re­
quirements.

31. Secondly, so long as the law of security inter­
ests differs significantly in different countries, the legal
problems which arise when goods subject to a non­
possessory security interest are moved from one State
to another are difficult to solve satisfactorily. It is ob­
viously undesirable if the receiving State refuses to
recognize the security interest created abroad. However,
it is equally undesirable if the foreign creditor has rights
not available to a domestic creditor or if the foreign
creditor was not required to give the same degree of pub­
licity to the existence of the security interest as would
a domestic creditor. Nevertheless, under the current sit­
uation a court must often choose one or the other of
these two undesirable results.

32. In order to alleviate this situation, the law must
be sufficiently similar in the State where the security
interest was originally created and the State where it
would be enforced so that the rights of the debtor, credi­
tor and third parties would not be seriously affected by
the movement of the goods. Once this has been accom­
plished, it would be possible to devise rules of conflict
of laws which would make it possible to enforce a se­
curity interest in a State other than that in which it was
created without upsetting the expectations of other claim­
ants against the debtor.

Harmonization or unification

33. It is thought that, in order to achieve most of the
desired benefits from unifying the law of security inter­
ests, it is not necessary to achieve identity of text. In­
stead, a basic scheme could be devised with suggested
alternatives for provisions which present particular dif­
ficulties. States which wished to reform this aspect of
their law regarding credit, and particularly States which
wished to harmonize their law with that of other States so
as to facilitate credit transactions between those States,
would have a model from which to begin. Naturally, the
more a State diverged from the model, the less it would
be in harmony with other States which conformed to
the model and the less it would secure the benefits of
unification or harmonization of the law. Nevertheless, if
use of the model, even with derogations to meet local
conditions, served to improve the credit system in a Stat.e
and served to harmonize the law amongst States, It
would have served a useful purpose.

34. The preparation of a model law might b~ carried
out in close collaboration with appropriate regIOnal or­
ganizations, such as the European Communities or re­
gional development banks. To the extent that the prob­
lems faced by different countries in the development of
the law of security interests arise out of differences in

economic development, appropriate regional organiza­
tions would be able to furnish the necessary expertise.
Furthermore, if there were to be alternative versions of
various provisions, it would be desirable that these varia­
tions be as uniform as possible between the principal
trading partners and between States in the same stages
of economic development.

Model law

35. The preparation of a model law would be a new
working method for the Commission. To date the Com­
mission has prepared three draft conventions and one
set of model arbitration rules to be adopted by agree­
ment of the parties.

36. Among the advantages to the use of a conven­
tion as the method of unification of law is the relatively
greater likelihood that a State will not deviate from the
agreed upon text when it adopts the convention by ratifi­
cation or acceptance. This is of particular importance
when the agreed upon text embodies a compromise in
which the participants have given up positions of impor­
tance so as to achieve a common result. It is also im­
portant when the technical operation of the text requires
uniformity in all jurisdictions in which it might be
applied.

37. In other cases, however, it is not so important
that the law be identical in every respect. Indeed, it may
be obvious that the search for complete uniformity
would hinder any movement towards unification. In such
a case the existence of a model on which actual adop­
tions can be based may facilitate later decisions to use
the model either as drafted or with modifications.

38. In the case of security interests, absolute uni­
formity on a world-wide basis is not now feasible. There­
fore, the preparation of a model law for adoption by
States with such modifications as they may deem de­
sirable would be a proper method and could be expected
to aid the development of a domestic credit system and
to further the use of security interests in international
trade as an alternative method of financing.

39. In those regions of the world, such as Western
Europe, where there is a significant movement of goods
subject to a security interest, there may be more need for
the text as adopted in the different States to approach
absolute uniformity. In such regions, there could be
agreement amongst the interested States to adopt a uni­
form text, whether that text was the model law as pro­
posed by the Commission or a new text based upon the
model law.

III. POSSIBLE CONTENT OF RULES

40. At its tenth session the Commission requested
the Secretary-General to consider in the report to be sub­
mitted to its twelfth session the possible content of uni­
form rules on security interests.1o This portion of the
report is submitted in conformity with that request.

10 Para. 6 supra.
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45. The rules might provide whether the secured
party would be allowed to take possession of the col­
lateral without the intervention of the public authorities.
If this were to be permitted, the rules might provide
criteria for determining the conditions under which it
would be permitted.

46. The rules might provide the extent to which the
parties would be allowed to provide for remedies differ­
ent from those set out in the rules themselves. This could
be accomplished by stating specifically certain matters in
regard to which the parties were to be allowed to con­
tract. This could also be accomplished by stating certain
specific matters in regard to which they would not be
allowed to contract.

Types of moveables which may beused as collateral

47. Although in principle there are no assets of a
debtor which could not be used as collateral, certain
kinds of moveables and moveables which are used in
certain ways raise special problems.

48. As was noted above, moveables can become
immoveables by attachment to the land or, in some legal
systems, by being used in conjunction with the exploita­
tion of the land. Therefore, the uniform rules might con­
sider whether such goods as a steel beam, a furnace or a
machine tool remain moveables and subject to the uni­
form rules after they have been incorporated into a
building. Whether or not the rules consider that question,
it may be thought to be desirable to determine the rela­
tionship between a security interest created in the beam,
furnace or machine tool before it was incorporated or
installed and an interest in the land itself.

49. Conversely, it may be thought desirable to COIl­
sider whether a security interest could be created in
timber, fruit, crops, minerals and the like prior to the
time they are separated from the land.

50. There are special problems in attemptingt9
create a security interest in goods held as inventory for
sale. Among these are the difficulty of describing. the
specific units subject to the security interest, the ques­
tion of how new units of inventory purchasedt'()feplace
those sold in the ordinary course of business become
subject to the security interest, and the conflict "between
the purchaser in the ordinary course of business andthe"
secured creditor. If it is considered desirable tof~cilitate
the use of inventory as collateral, special ruleson"thes~
and related matters would be necessary to make itfeas- "

Rights of the secured party on default ible to do so.

44. If the secured party is to be reimbursed from 51. Somewhat similar problems are raised if the
the collateral on the default of the debtor, procedures debtor is to use claims he has against third parties as
must be provided which will permit the secured party collateral. Although claims in the form of negotiable
to realize the economic value of the collateral. That can instruments can be given as collateral by transferring
be done by allowing the secured party (a) to take pos- possession of the instrument, claims which are not in
session and keep the goods, (b) to sell the goods, or (c) the form of negotiable instruments, such as trade ac-
to have the goods sold by a third person. These three counts, cannot be given as collateral in this manner.
basic procedures are not mutually exclusive in that the Nevertheless, it may be thought desirable to facilitate
uniform rules could permit any or all of these procedures the use of claims not in the fornl of negotiable instruo·
to be used either at the discretion of the secured party ments as collateral, in which case special rules would
or under conditions specified in the rules. \\ be necessary.

Required and permissible provisions in
the security agreement

43. Whether the security agreement were oral,
written or authenticated, it would be necessary to de­
termine the minimum content necessary for the agree­
ment to be in existence. In some legal systems it is
necessary only that the security agreement identify the
debtor, the creditor, and the collateral. In such case all
of the other terms of the transaction, including even the
amount and the due date of the obligation for which
the security interest was created can be proven in case
of dispute by the means available to prove the contents
of commercial contracts in general. In other legal sys­
tems the required minimum content of a security agree­
ment is more extensive. If an extensive minimum
content were required in the uniform rules, it might
be thought desirable to specify the extent to which other
terms not in the explicit agreement could be proven by
the means available to prove the content of commercial
contracts in general.

Form of security agreements

41. The uniform rules would have to indicate the
form necessary for a security agreement to be enforce­
able by the creditor against the debtor. Other rules might
govern the enforceability of the security agreement
against third parties such as good faith purchasers of the
goods or other creditors.

42. There are several possible approaches which
could be taken to the required form of the security
agreement:

(a) All security agreements might be required to be
in writing and legally authenticated by a notary or a des­
ignated public official.

(b) All security agreements might be required to be
in writing, but not to be authenticated.

(c) A security agreement might not be required to
be in writing if there were other indicia of its eXistence,
such as the transfer of possession of the collateral to the
creditor.

(d) No security agreement might be required to be in
writing.
In addition, it would be possible to provide that some
security agreements had to be in writing and authenti­
cated even if alternative (b), (c) or (d) was chosen as the
basic rule.
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Conflicts between secured creditor and third parties

52. It would be necessary to determine the third
parties who would have prior rights in the collateral as
against the secured creditor and those who would be
subordinated to the secured creditor.

53. A primary question would be whether a se­
cured creditor would have its priority, whatever that
priority might be, by reason of the conclusion of the
security agreement or whether it would have to take an
additional step to establish its priority. Such additional
step might include having the collateral marked with the
name of the creditor, having the place where the col­
lateral is located marked with the name of the creditor,
or having the agreement filed or registered in a public
office.

54. The uniform rules might govern the priorities
only between the different creditors who claimed an in­
terest in the collateral by virtue of a security agreement.
The rules might alsogovetn the priorities between
secured creditors and other creditors who claim an in­
terest in the collateral by virtue of the judgement of a
court, by virtue of the operation of law (such as the
claim to the goods which an unpaid artisan has re­
paired), by virtue of a tax claim or by virtue of other
rules of law. It might be thought desirable to provide
for the priorities in respect of certain of these claims
but not in respect of others.

55. It would be necessary to decide whether a pur­
chaser of the collateral purchased it subject to or free of
the security interest. It would be possible to differentiate
between those purchasers who knew or ought to have
known of the security interest and those who neither
knew nor had any reason to know of it. If such a differ­
entiation were made, it might be thought that the pur­
chaser ought to have known of the security interest
when the collateral or the place the collateral was kept
was marked with the name of the creditor or when the
security agreement was filed or registered in a public
office, as the case may be.

56. Different rules might be considered desirable
for a purchaser of goods held as inventory for sale in
the event that the uniform rules are designed to facil­
itate the use of inventory as collateral.

Effect of foreign created security interests

57. Although few legal systems provide for the
effect of a security interest created in another State, it
might be thought desirable for the uniform rules to do
so.

58. One question which might be considered is
whether the validity of a security interest-and the
agreement by which it was created-are to be de­
termined by the law of the State where the security in­
terest was first created or by the law of the State where

the security interest is to be enforced. The problem can
arise in two ways. First, the security agreement is validly
concluded in the first State but not in the second State,
e.g. the second State requires an authenticated instru­
ment whereas the first State requires only that the agree­
ment be in writing. Secondly, the security agreement is
not validly concluded in the first State but would be in
the second State. In this second case, it might be decided
that since the agreement is not valid in the State where
it was created, it is not valid in the State where it was
to be enforced. Alternatively, it might be held that it is
valid in the second State, but only from the moment the
collateral enters the second State.

59. A similar question arises when the State where
the security interest is to be enforced requires some
additional act to create the secured creditor's rights
against third parties. It could be decided that if the
secured creditor had done all that was necessary in the
first State, he should not lose his rights if the collateral
is removed from the first State. On the other hand it
could be thought that it should be necessary for the
secured creditor to have taken the actions required by
the law of the second State in order to enforce his
security interest in that State against third parties in that
State.

CONCLUSION

60. The Commission may wish to conclude that the
subject of security interests is of sufficient importance
for it to continue work in respect of it. The importance
derives from the fact that, while the use of security in­
terests is an important means of financing commercial
transactions, the law in most States is rudimentary and
as such is not appropriate to respond to the needs of
modern commerce.

61. As was explained in the body of this report, the
Secretariat is strongly of the view that, in the present
state of development o.f the law, it would not be feasible
to try to achieve unification by means of a uniform law
in the form of a convention. Instead, a model law could
be devised with suggested alternatives for provisions
which present particular difficulties. Such a model law
would serve (a) to assist countries in modernizing their
law in regard to security interests, (b) to bring about a
common approach to solving the problems inherent in a
system of· security interests, and thereby (c) to place at
the disposal of merchants and traders an alternative
means of financing commercial transactions.

62. If the Commission were to agree with these
policy considerations, it may wish to request the Secre­
tary-General to prepare a preliminary draft with an
accompanying commentary and to do so in consultation
with interested international organizations and banking
and trade institutions.
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m. INTERNATIONAL COMMERCIAL ARBITRATION AND CONCILIATION

A. Draft UNCITRAL ConcUiation Rules: preliminary draft prepared by the Secretary-General (A/CN.9/166)*

-

SCOPE OF APPLICATION

Article 1

(1) These Rules shall apply when the parties to a
contract have agreed in writing that disputes in relation
to that contract shall be referred to conciliation under
the UNCITRAL Conciliation Rules.

(2) The parties may also agree to refer to con­
.ciliation under these Rules disputes arising out of legal
relationships that are not contractual.

(3) The parties may agree in writing to any modi­
fication of these Rules.

NUMBER OF CONCILIATORS

Article 2

There shall be one conciliator unless the parties have
agreed that there shall be three conciliators.

COMMENCEMENT OF CONCILIATION PROCEEDINGS

Article 3

(1) The party initiating recourse to conciliation
shall give to the other party a written notice of con­
ciliation.

(2) The other party shall within 30 days after re­
ceipt of the notice of conciliation reply to the party
having given notice.

(3) (a) If in his reply the other party consents to
conciliation, the conciliation proceedings shall com­
mence on the date on which such reply is received by the
party having given notice;

(b) If in his reply the other party refuses concilia­
tion or if he does not reply within 30 days, there shall be
no conciliation proceedings.

NOTICE OF CONCILIATION

Article 4

(1) The notice of conciliation shall include:
(a) An invitation that the dispute be referred to

conciliation;
(b) The names and addresses of the parties;
(c) A reference to the conciliation clause or the

separate conciliation agreement that is invoked;
(d) A reference to the contract the legal relation­

ship out of or in relation to which the di~pute arises;

• 26 March 1979. A commentary on these Rules may be
found in document A/CN.9/l67, reproduced in this volume,
part two, III, B, below.

(e) A brief description of the general nature of the
dispute;

(I) A brief description of the points at issue.
(2) The notice of conciliation may also include:
(a) If no agreement has previously been reached on

the number of conciliators, a proposal that there shall
be one conciliator or three conciliators;

(b) (i) In conciliation proceedings with one con­
ciliator, a proposal as to the name of the
conciliator;

(ii) In conciliation proceedings with three
conciliators, the name of the conciliator
appointed by the party giving notice of
conciliation.

(3) The party consenting to conciliation may in his
reply give his own description of the general nature of
the dispute and the points at issue. He may also indicate
in his reply his agreement or disagreement with the pro­
posals made by the other party under paragraph 2 (a)
and (b) (i) of this article and, in conciliation proceedings
with three conciliators, indicate the name of the con­
ciliator appointed by him.

ApPOINTMENT OF CONCILIATOR(S)

Article 5

(1) If a sole conciliator is to be appointed, and if
within 15 days after the commencement of the concilia­
tion proceedings the parties have not agreed on the
name of the conciliator, either party may apply to the
appointing authority agreed upon by the parties to make
the appointment according to the procedure laid down
in article 7 of these Rules.

(2) If three conciliators are to be appointed, each
party shall appoint one conciliator. The two concilia­
tors thus appointed shall choose the third conciliator
who will act as presiding conciliator. If within 15 days
upon their appointment the conciliators appointed by
the parties have not agreed on the name of the third
conciliator, either party may apply to the appointing
authority agreed upon by the parties to make the ap­
pointment according to the procedure laid down in
article 7 of these Rules.

(3) If no appointing authority has been agreed upon
by the parties, or if the appointing authority agreed
upon refuses to act or fails to appoint the conciliator
within 60 days of the receipt of a party's request there­
for, either party may request X to designate an appoint­
ing authority. The request shall be accompanied by a
copy of the notice of conciliation and of the reply given
thereto.

89
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ApPLICATION TO APPOINTING AUTHORITY

Article 6

(1) The application to the appointing authority shall
be accompanied by a copy of the notice of conciliation
and of the reply given thereto and may suggest the pro­
fessional qualifications of the sole or the presiding
conciliator.

(2) The party applying to the appointing authority
shall send a copy of the application to the other party.
The other party may within 15 days after the receipt of
the copy of the application send to the appointing au­
thority such suggestions as he may wish to make on the
professional qualifications of the sole or the presiding
conciliator.

ApPOINTMENT OF CONCILIATOR BY

APPOINTING AUTHORITY

Article 7

(1) The appointing authority shall, by telegram or
telex, confirm to the parties the receipt of the applica­
tion.

(2) The appointing authority shall proceed with the
appointment of the sole or presiding conciliator with­
out undue delay, using the following list-procedure:

(a) The appointing authority shall communicate to
the parties an identical list containing at least three
names;

(b) Within 15 days after the receipt of this list, each
party may return the list to the appointing au~hority

after having deleted the name or names to which he
objects and numbered the remaining names on the list
in the order of his preference;

(c) After the expiration of the above period of time,
the appointing authority shall appoint the sole or the
presiding conciliator fro~.among the na~es approved
on the lists returned to It 10 accordance With the order
of preference indicated by the parties;

(d) If for any reason the appointment ~a~not be
made according to this procedure, the appomtmg au­
thority shall exercise its discretion in appointing the sole
or the presiding conciliator.

(3) In making the appointment, t?e appointing ~u­

thority shall have regard to the suggestlOns of t?~ parties
as to the qualifications of the sole or the presldmg con­
ciliator and to such considerations as are likely to
secure the appointment of an independent and i~pa~t~al
person. It shall also take into. ~ccount ~~e advlsablhty
of appointing a sole or a presldl?~ conCIlIator o~ a na­
tionality other than the nationalItIes of the partles.

NOTIFICATION OF APPOINTMENT OF CONCILIATOR

Article 8

The appointing authority, upon making the appoint­
ment, shall forthwith notify the parties of the name and
address of the conciliator.*

* This and all following arti~les, .in which the. expression
"conciliator" is used without qualificatIOn, apply to either a sole
conciliator or to three conciliators, as the case may be.

FORWARDING OF NOTICE AND REPLY TO CONCILIATOR

Article 9

A copy of the notice of conciliation and of the reply
thereto shall be given to the conciliator promptly after
his appointment. This shall be done by the parties if
they made the appointment, or by the appointing au­
thority if it made the appointment.

REPRESENTATION AND ASSISTANCE

Article 10

The parties may be represented or assisted by per­
sons of their choice. The names and addresses of such
persons must be communicated in writing to the other
party and to the conciliator; such communication must
specify whether the appointment is being made for
purposes of representation or assistance.

ROLE OF CONCILIATOR

Article 11

(1) The role of the conciliator shall be to assist the
parties to reach an amicable settlement of their dispute.

(2) The conciliator may conduct the conciliation
proceedings in such a manner as he considersappropri­
ate, taking into account the circumstances of the case,
the wishes the parties may have expressed and the need
for a speedy settlement of the dispute.

(3) In assisting the parties to reach a fair and
equitable settlement, the conciliator shall give consider­
ation to, among other things, the terms of the contract,
the law applicable to the substance of the dispute, the
usages of the trade concerned and the circumstances
surrounding the dispute.

REQUEST BY CONCILIATOR FOR INFORMATION

Article 12

(1) The conciliator may request each party to sub­
mit to him a written statement of his position and the
facts and grounds in support thereof, supplemented by
any documents and other evidence that such party
deems appropriate. He may also request each party to
submit a fuller statement of points at issue.

(2) At any stage of the conciliation proceedings the
conciliator may request a party to submit to him such
additional information as he deems appropriate.

COMMUNICATION BETWEEN CONCILIATOR AND PARTIES

Article 13

(1) If, after reviewing the written materials sub­
mitted to him the conciliator deems it advisable, he may
invite the parties to meet with him.

(2) The conciliator may have oral discussions or
communicate in Writing with either party alone.

(3) Unless the parties have agreed upon the place
where meetings with the conciliator are to be held, such
place shall be determined by the conciliator, after con­
sultation with the parties, having regard to the circum­
stances of the conciliation proceedings.
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ADMINISTRATIVE ASSISTANCE

Article 14

In order to facilitate the conduct of the conciliation,
the parties, or the conciliator after consultation with the
parties, may arrange for administrative assistance to be
provided by the appointing authority or other suitable
institution.

PARTY SUGGESTIONS FOR SETTLEMENT OF DISPUTE

Article 15

The conciliator may invite the parties, or a party, to
submit to him suggestions for settlement of the dispute.
A party may do so upon his own initiative.

OBLIGATION OF PARTIES TO CO-OPERATE

Article 16

The parties shall in good faith endeavour to comply
with requests by the conciliator to submit written ma­
terials, provide evidence, attend meetings and otherwise
co-operate with him.

DISCLOSURE OF· INFORMATION

Article 17

The conciliator, having regard to the procedures
which he believes are most likely to lead to a settlement
of the dispute, may determine the extent to which any­
thing made known to him by a party shall be disclosed
to the other party; provided, however, that he shall not
disclose to a party anything made known to him by
the other party subject to the condition that it be kept
confidential.

PROPOSALS FOR SETTLEMENT

Article 18

At any stage of the conciliation proceedings the con­
ciliator may make proposals for a settlement of the dis­
pute. Such proposals need not be in writing and need
not be accompanied by a statement of the reasons
therefor.

SETTLEMENT AGREEMENT

Article 19

(1) When it appears to the conciliator that there
exist elements of a settlement which would be acceptable
to the parties, he may formulate the terms of a possible
settlement and submit them to the parties for their ob­
servations.

(2) If the parties reach agreement on a settlement
of the dispute, they shall draw up and sign a written
settlement agreement. * Upon request of the parties, the
conciliator shall draw up, or assist parties in drawing up,
the settlement agreement.

* It is recommended that the settlement agreement contain a
clause that any dispute arising out of or relating to the interpre­
tation or performance of the settlement agreement shall be sub­
mitted to arbitration.

(3) Upon signing by the parties the settlement
agreement becomes binding on them.

CONFIDENTIALITY

Article 20

Unless otherwise agreed by the parties or required
by law, the conciliator and the parties shall keep con­
fidential all matters relating to the conciliation proceed­
ings, including any settlement agreement.

TERMINATION OF CONCILIATION PROCEEDINGS

Article 21

The conciliation proceedings are terminated:

(a) By the signing of the settlement agreement by
the parties, on the date of the agreement; or

(b) By a written declaration of the conciliator, after
consultation with the parties, to the effect that further
efforts at conciliation are no longer justified, on the date
of the declaration; or

(c) By a written declaration of the parties addressed
to the conciliator to the effect that the conciliation pro­
ceedings are terminated, on the date of the declaration;
or

(d) By a written notice of a party to the conciliator
and the other party to the effect that the conciliation
proceedings are terminated, 30 days after the date of the
declaration [, unless such party revokes the declaration
prior to the expiration of the 30-day period].

RESORT TO ARBITRAL OR JUDICIAL PROCEEDINGS

Article 22

Neither party shall initiate arbitral or judicial pro­
ceedings in respect of a dispute that is the subject of
conciliation proceedings from the date of the commence­
ment of the conciliation proceedings, as defined in article
3, paragraph (3) (a), of these Rules, to the date of their
termination, as provided in article 21.

COSTS

Article 23

(1) Upon the termination of the conciliation pro­
ceedings, the conciliator shall fix the costs of the con­
ciliation and give written notice thereof to the parties.
The term "costs" includes only:

(a) The fee of the sole or the presiding conciliator,
to be fixed by that conciliator in accordance with article
24 of these Rules;

(b) The travel and other expenses of the sole or the
presiding conciliator and of any witnesses requested by
a conciliator after consultation with the parties;

(c) The cost, travel and other expenses of any ex­
pert advice requested by a conciliator after consultation
with the parties;
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ADMISSIBILITY OF EVIDENCE IN OTHER PROCEEDINGS

Article 27

A party shall not be entitled to rely on or to introduce
as evidence in arbitral or judicial proceedings, whether
or not such proceedings relate to the dispute that was
the subject of the conciliation proceedings:

(a) Views expressed by the other party in respect of
a possible solution of the dispute;

(b) Admissions made by the other party in the
course of the conciliation proceedings; .

(c) Proposals made by the conciliator;
(d) The fact that the other party has indicated his

willingness to accept a proposal for settlement made by
the conciliator.

ROLE OF CONCILIATOR IN SUBSEQUENT PROCEEDINGS

Article 26

Unless the parties have agreed otherwise no con­
ciliator ~ay act as an arbitrator in sUbseque~t arbitral
proceedmgs, or as a representative or counsel of a
party, or be called as a witness by a party in any arbitral
or judicial proceedings in respect of a dispute that was
the subject of the conciliation proceedings.

DEPOSITS

Article 25

(1) The sole or the presiding conciliator, upon his
appointment, may request each party to deposit an equal
amount as an advance for the costs referred to in article
23, paragraph (1).

(2) During the course of the conciliation proceed­
ings the sole or the presiding conciliator may request
supplementary deposits in an equal amount from each
party.

(3) Where a conciliator has been appointed by a
party he may request a deposit or a supplementary
deposit only from that party.

FEES OF CONCILIATOR

Article 24

The fees of the conciliator shall be reasonable in
amount, taking into account the amount in dispute, the
complexity of the subject-matter, the time spent by the
conciliator and other relevant factors.

(d) The cost of any administrative assistance pro- (4) If th~ required deposits under paragraphs (1)
vided pursuant to article 14 of these Rules; ~d ~2) of this article are not paid in full by both parties

(e) Any fees and expenses of the appointing au- Wlthl~.30 days after the receipt of a request therefor, the
thority and X. conc~lator may suspend the proceedings or may make

(2) The costs, as defined above, shall be borne a wntten declaration of termination in accordance with
equally by the parties. All other expenses incurred by a article 21, subparagraph (b), of these Rules..
party, including the fee, travel and other expenses of a
conciliator appointed by a party, shall be borne by that
party.
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INTRODUCTION

1. The United Nations Commission on Interna­
tional Trade Law adopted at its eleventh session (30
May-16 June 1978) a new work programme.1 One of
the priority items included in that programme, under the
general heading of international commercial arbitra­
tion, is "Conciliation of international trade disputes and
its relation to arbitration and to the UNCITRAL Ar­
bitration Rules".2 The Commission requested the Sec­
retary-General to submit to it a report on this matter
at the twelfth session.3

2. This report has been prepared pursuant to that
request. It takes into account the results of consultations
which the Secretariat had with representatives of the
International Council for Commercial Arbitration and
the International Chamber of Commerce in September
1978 and February 1979. Professor Pieter Sanders
(Netherlands), who acted as a consultant to the Secre­
tariat in the drafting of the UNCITRAL Arbitration
Rules, also acted as consultant in the preparation of the
draft UNCITRAL Conciliation Rules.

3. The report, in chapter I, deals with the nature
and characteristics of conciliation. It discusses the pur­
pose, potential advantages and particular features of
conciliation as distinguished from other methods of dis­
pute settlement. This discussion of underlying considera­
tions could provide useful guidance in the elaboration
of conciliation rules.

4. Chapter II sets forth a commentary on a pre­
liminary draft of UNCITRAL Conciliation Rules (AI
CN.9/166),* which resulted from the above-mentioned
consultative meetings. It is suggested that the Com­
mission, if it were of the view that the issuance of
UNCITRAL Conciliation Rules would be a useful con­
tribution to the settlement of trade disputes, follow the
same procedures which led to the successful adoption of
the UNCITRAL Arbitration Rules, i.e. a first reading
in plenary, a request to the Secretary-General to pro­
duce a revised draft which takes into account the de­
liberations and decisions of the Commission, and a
second and final reading and subsequent adoption of the
Rules at the next session. However, it would seem

'" Reproduced in this volume, part two, III, A, above.
1 Official Records of the GeneralAssembly, Thirty-third Ses­

sion, Supplement No. 17 (A/33/17), para. 69 (Yearbook ...
1978, part one, II, A).

2 Ibid., para. 67 (c) (iv).
8 Ibid., para. 69.

Article 24. Fees of conciliator
Article 25. Deposits 68-69

E. Exclusions in arbitral and judicial pro-
ceedings 70-77
Article 26. Role of conciliator in sub-

sequent proceedings 70-72
Article 27. Admissibility of evidence in

other proceedings 73-77

desirable that the revised draft be communicated to
Governments for comments and that such comments be
placed before the Commission when it considers the
revised draft.

I. NATURE AND CHARACTERISTICS OF CONCILIATION

A. As distinguished from other methods of
dispute settlement

5. Conciliation is one out of various methods of
dispute settlement. It may be broadly defined as a "pro­
cedure to achieve an amicable dispute settlement with
the "assistance of an independent third party".

6. In that the aim of conciliation is to settle a dis­
pute amicably by agreement, it may be characterized
as "non-judicial" and, thUS, be distinguished from arbi­
tral or court proceedings with their imposed terms of
settlement. While arbitrators and judges "decide" the
case in the form of an award or decision which is bind­
ing on the parties, conciliators merely "recommend" or
"suggest" possible settlement terms which become bind­
ing on the parties only after they have agreed to them.
While it is true that also during arbitral or court pro­
ceedings parties may settle their dispute by agreement
(e.g. "accord des parties"), such settlement is not the
typical or intended purpose of those proceedings.

7. "Third-party assistance", as the other criterion in
the above definition, distinguishes conciliation from
normal party negotiations which usually are the first
step in trying to settle a dispute. The "independent"
character of the third party marks the difference be­
tween conciliation and party negotiations which are
often held through counsel and agents. Such persons,
who assist or represent a party, usually act in the interest
of the party by whom they are retained, while the role
of a conciliator is a neutral, independent one.

8. Various approaches to conciliation are found in
multilateral or bilateral treaties, in national statutes, or,
most commonly, in rules adopted by certain arbitration
or trade associations. They range from a mediation­
type intervention by a "go-between" intermediary to a
well-structured and formal panel-type procedure by a
permanent body. In order to ascertain the merits of
such approaches and to select the one most suitable to
commercial transactions, the purpose and potential ad­
vantages of conciliation in the field of international
trade may briefly be discussed.
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B. Purpose and potential advantages of conciliation

9. When a business dispute has arisen, it is ad­
vantageous to settle the difference without having to
resort. to costly and time-consuming proceedings, the
outcome of which may be uncertain. This explains to
some extent the fact that arbitration is increasingly fa­
voured over court litigation and may also provide a
reason for preferring conciliation to court proceedings.

10. Potential advantages of conciliation over arbi­
tration are less easily assessed. Conciliation, unlike ar­
bitration, is not in all circumstances a final method of
dispute settlement. The conciliation attempt may fail,
with the undesirable result that money and time have
been spent in vain.

11. Although this potential disadvantage cannot be
disregarded, it is mitigated by the following considera­
tions. One is the factual assumption that parties will
only initiate conciliation proceedings if they regard a
settlement on agreed terms as likely. Another considera­
tion is that, if parties during conciliation proceedings
realize that a settlement agreement is impossible, they
will discontinue conciliation and so avoid further ex­
penses.

12. However, both considerations, like others re­
ferred to below, would only be effective in reducing the
disadvantages of conciliation if the conciliation rules
are shaped accordingly, e.g. by requiring consent at the
start of the proceedings and by permitting a relatively
unhampered recourse to other procedures. Other rules
that would offset possible disadvantages of conciliation
when compared with arbitral or judicial proceedings
would be those ensuring inexpensive and speedy pro­
ceedings, such as rules providing for the possibility of
written proceedings, appointment o,f a single conciliator,
as the normal rule, and reasonably short periods of
time for the submission of documents.

13. Conciliation rules that are drafted with these
considerations in mind may well make it worth while for
parties to attempt a settlement through conciliation,
especially in view of the fact that arbitration in interna­
tional commercial disputes is increasingly costly and
time-consuming. Though conciliation should not be re­
garded as a general substitute for arbitration, it may be
considered as a possible and viable alternative. One
particular advantage is of course the non-adversary
character of conciliation. While some businessmen may
see no significant reason why binding arbitration, in
spite of its adversary character, should adversely affect
their business relationships, others will view amicable
proceedings as conducive to, or even necessary for, the
preservation of good business relationships.

14. This latter attitude seems prevalent in countries
which, because of their culture and tradition, favour
non-adversary settlement on acceptable terms to deci­
sions imposed by third parties after adversary proceed­
ings. Conciliation is, for example, widespread in China,
Japan, and various African countries. In other regions,
too, conciliation appeals to business partners who have
long-standing relations and wish to maintain them,

despite a one-time difference, and who, therefore, prefer
the "marriage counsellor" in conciliation proceedings
to the "divorce judge" of proceedings in an arbitration
tribunal or a domestic court.

15. In addition, there are legal considerations that
could be advanced in favour of conciliation. One is the
fact that various procedural laws and rules discourage
arbitrators and judges from promoting amicable settle­
ments. The underlying purpose to avoid any compromis­
ing or prejudicial attitude may, even without such
provisions, deter judges or arbitrators from making
settlement proposals.

16. Conciliation would also appear preferable in
view of the fact that certain matters are not arbitrable
under the applicable law or because parties lack the
legal capacity to arbitrate. Furthermore, reluctance to
submit to arbitration or litigation may be caused by
uncertainty about the applicable law. Beyond that, con­
ciliation could be of particular value where-for ex­
ample, in long-term contracts or even outside con­
tractual relationships-problems arise as to certain
matters which are less juridical than technical. Con­
ciliation with its emphasis on party agreement has a
wider scope of application than any juridical procedure
which is limited to certain subject-matters regulated by
definite rules.

17. Even within areas governed by legal provisions
conciliation may be preferred for the very reason that
it lessens the impact of such rules. Parties may want
a settlement "in the spirit of conciliation" which is not
necessarily based on strict legal grounds but more on
what they perceive as a just and a reasonable outcome
of their give and take. Although legal rules cannot be
fully disregarded, allowance should be made for parties'
attempts to find an acceptable and dispute-settling com­
promise, which may not necessarily coincide with the
terms of a "legally correct" decision.

C. Guiding principles for conciliation rules

18. It would follow that the potential advantages
of conciliation will only materialize if the procedural
rules are tailored to the needs and expectations of the
parties. In view of the various possible techniques it
seems necessary to achieve clarity about the intended
concept and principles. These not merely affect the
procedural aspect of conciliation proceedings, but also
substantive issues, such as the binding effect of a sub­
mission to conciliation, the confidentiality of the pro­
ceedings, and the relationship of conciliation to other
proceedings.

19. The purpose of conciliation, namely to achieve
an amicable settlement, is obviously a primary con­
sideration in the elaboration of conciliation rules. It is
therefore necessary that the parties retain, as much as
possible, freedom of action with regard to initiating
conciliation, adapting the proceedings to their particu­
lar case, and discontinuing any seemingly futile attempt
at conciliation.

20. The next important principle is to make con­
ciliation an attractive alternative by providing for speedy
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and inexpensive proceedings. Periods of time for cer­
tain procedural steps should be reasonably short, with­
out neglecting the particular features of international
disputes. Above all, a single conciliator should be en­
visaged as the normal procedure, though parties should
be at liberty to opt for three conciliators.

21. The desirable informality of proceedings bears
also on the further principle which is to endow the
conciliator with a reasonably wide discretion. Being
entrusted by the parties with the conduct of the pro­
ceedings, he should be enabled to perform his function
without any unduly impeding rules. Since his role is
essentially to assist parties, he should consult with the
parties even on procedural points and take into account
their views to the extent possible.

22. To implement these rather liberal guidelines,
more is required than a short set of rules which would
state in substance that the parties and the conciliator can
do what they regard as appropriate. Detailed provisions
seem advisable, to be used as recommended guide­
lines. Since the above-mentioned principles may partly
conflict, their respective impact should be assessed and
balanced in respect of each specific provision.

II. COMMENTARY ON THE DRAFT UNCITRAL
CONCILIATION RULES*

A. Scope of application

Article 1. Scope of application

23. Many conciliation rules at present in force
restrict their application to certain parties, areas or
subject-matters. For example, they require that at least
one of the parties be a member of a certain chamber
of commerce or trade association, a national of a cer­
tain State, or a Contracting Party to a Convention.
Application may also be limited to disputes within a
certain region or within the jurisdiction of a certain
court of arbitration or similar body.

24. Such restrictions would obviously be inappro­
priate for UNCITRAL Conciliation Rules which, like
the UNCITRAL Arbitration Rules, are designed for
universal application. Thus, article 1 does not contain
any limit as to certain categories of persons, areas or
subject-matters. Paragraph (2) envisages the use of con­
ciliation even in disputes arising out of non-contractual
relationships. This accords with the earlier mentioned
consideration (see above, para. 16) that conciliation
may cover a wider field than any judicial procedure in
that it may be used in all kinds of disputes which can
be settled by party agreement. If there is a desire to
express the principal field of application, i.e. "interna­
tional commercial disputes", this could be done in a
preamble or in the promoting resolution, following the
example of the UNCITRAL Arbitration Rules (Gen­
eral Assembly resolution 31/98).

25. Paragraph (3) of article 1, by allowing modifi­
. cations, underlines the non-mandatory character of the

... The text of the draft UNCITRAL Conciliation Rules is
contained in document A/CN.9/166, reproduced in this volume,
part two, III, A, above.

Rules as recommended guidelines. It enables the parties
to tailor the Rules according to their particular needs
if they feel that the Rules are not in all respects suitable
under the specific circumstances. It should also be
noted that, in addition to the general rule of paragraph
(3), the possibility of a modifying agreement is men­
tioned in some specific provisions (e.g. arts. 20, 26) in
order to emphasize party autonomy in these particular
contexts.

26. Following the model of the UNCITRAL Arbi­
tration Rules, consideration could be given to adding
to article 1, paragraph (1), in a foot-note, a model
conciliation clause along the following lines:

"Model conciliation clause

"In the event of a difference arising out of or
relating to this contract the parties shall endeavour
to seek a solution of that difference by amicable set­
tlement under the UNCITRAL Conciliation Rules
as.at present in force.

"Note: Parties may wish to consider adding the
following clause:

"The appointing authority shall be ..."

27. If parties wish to combine this c1imse with a
reference to arbitration in the case of failure of the con­
ciliation, they should pay attention to the possibly nar­
rower scope of an arbitration clause (see, for instance,
standard ICC arbitration clause: "All disputes arising
in connection with the present contract ..." which, as
is more apparent in the French version "Tous dif]erends
decoulant du present contrat", presumably excludes an­
cillary disputes, such as one relating to the filling of
gaps in long-term contracts). Such difference in scope,
however, would not be encountered where parties
choose the model arbitration clause recommended in
the UNCITRAL Arbitration Rules.

B. Initiation of conciliation and appointment
of conciliator(s)

Article 2. Number of conciliators

28. Article 2 envisages conciliation by a sole con­
ciliator except where the parties prefer to appoint three
conciliators. Since the task of a conciliator is basically
to assist the parties in finding acceptable terms of a
settlement, one conciliator will normally be adequate.
A single conciliator may also better be able to conduct
proceedings informally and hold confidential discus­
sions with one or both parties (as envisaged under
art. 17). The preference for a sole conciliator is, above
all, supported by the need to provide for inexpensive
and speedy proceedings. This would help to make con­
ciliation a viable alternative to other methods of dis­
pute settlement and reduce the adverse effects of a pos­
sible failure .

29. Under certain circumstances, more than one
conciliator may be required. That may be the case, for
example, where in a complex dispute various types of
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expertise are needed. Also, it may sometimes be diffi­
cult to find a conciliator who is sufficiently familiar with
the law and trade usages of the two or more countries
with which an international transaction is connected.

30. In such and other cases, parties may agree
under article 2 on conciliation with three conciliators,
and subsequent relevant articles (e.g. on appointment
procedure and costs) take such an agreement into ac­
count. No provision is made for conciliation with two
conciliators because of its proximity to negotiations by
parties assisted by their respective counselor agents.
A panel of two conciliators, each of whom appointed
by a party, would run counter to the basic requirement
of a good conciliator, i.e. impartiality, independence,
and the ability to take an unprejudiced look at the
matter in dispute. This essential element of successful
conciliation is secured under the Rules by adding a third
("the presiding") conciliator to the two others who are
conceived as party appointees if conciliation by a panel
of three conciliators is desired.

31. The Rules contain no specific provisions as to
how certain decisions are arrived at when conciliation
proceedings are conducted by three conciliators. Since
in such a case two of the conciliators are to be appointed
by the parties themselves the submission of a proposal
for a settlement and the taking of a decision will in
the normal course of events fall to the presiding con­
ciliator after consultation by him of the two party­
appointed conciliators. The absence of any provision
in this respect means, however, that the three concil­
iators have discretion to conduct the proceedings in
such a manner as is appropriate in the case at issue.

Article 3. Commencement of conciliation proceedings

32. Article 3, in particular paragraph (3), is based
on the view that a contract clause referring disputes to
conciliation is not by itself sufficient for initiating con­
ciliation proceedings. Required are, after a dispute has
arisen, that one party requests and the other party con­
sents to conciliation. In contrast to arbitration, concil­
iation is self-enforced and can take place only if both
parties in the event of a dispute are still willing to seek
an amicable solution of the differenCe. Almost all exist­
ing conciliation rules reflect this particular nature of
conciliation, even Where, exceptionally, "mandatory"
conciliation is envisaged before arbitration, the same
practical result is reached in that the unwillingness of
a party to conciliate is conceived of as a failure of con­
ciliation, thus opening the road to arbitration.

33. Consequently, there are no conciliation pro­
ceedings if the party notified refuses conciliation or does
not even reply within the period specified. In case of
consent, the date of the commencement of the proceed­
ings is determined by paragraph (3) (a). This is of par­
ticular relevance in the context of the provision which
precludes parties from resorting to arbitration or litiga­
tion during the conciliation proceedings (see below,
art. 22).

34. The requirement in article 3, paragraph (1), that
the notice of conciliation be in writing, is recommended

despite the fact that a party may well orally inquire
about the other party's willingness to conciliate. Written
form seems preferable in terms of clarity and easy
proof. It helps to emphasize the serious and final
character of the request as the relevant first step in
determining within a certain period whether concilia­
tion will take place or not. It is also relevant with re­
gard to articles 6, paragraph (1), and 9, according to
which copies of the notice must be sent to an appointing
authority and to the conciliator. Finally, to require a
notice in writing is reasonable in view of the prescribed
contents of a notice set out in article 4.

Article 4. Notice of conciliation

35. The points listed in this article are designed
to identify the disputed issues and their context, the
suggestions contained in paragraphs (2) and (3) are in­
tended to facilitate and accelerate the commencement
of the conciliation proceedings. The primary addressee
of the notice is the other party who needs to know, as
a basis for his own decision, what is the object of the
proposed conciliation. A secondary addressee is the
conciliator to whom a copy of the notice (and of the
reply) must be sent promptly upon his appointment (see
below, art. 9). The notice and the reply constitute gen­
eral information which may later be supplemented upon
his request in accordance with article 12.

36. Another addressee can be the appointing au­
thority under article 6. Among other things, the notice
and the reply enable the appointing authority, in ad­
dition to any party suggestions as to the professional
qualifications of the conciliator, to select as conciliator
a person well-suited for the particular dispute at issue,
having regard to the type of dispute, the expertise
needed, the nationality and places of business of the
parties.

Article 5. Appointment of conciliator(s)

37. Article 5 implements, in substance, the prin­
ciple of party autonomy with regard to the appointment
of a conciliator. To assist the parties, it lays down cer­
tain supplementary provisions that are appropriate in
"ad hoc conciliation" which is not tied to any particular
institution.

38. Paragraph (1) deals with the appointment of a
sole conciliator. It provides for resort to an agreed ap­
pointing authority if the parties have not, by the time
specified, agreed on the name of the conciliator.

39. Paragraph (2) sets out the appointment pro­
cedure in the case where parties have agreed on concil­
iation with three conciliators. It reflects the above con­
siderations (see para. 31) of adding to two party
appointees an independent "presiding" conciliator.
Again, resort to an agreed appointing authority is fore­
seen here if an agreement on the appointment of the
presiding conciliator cannot be reached in time.

40. Paragraph (3) provides a "last resort" for the
exceptional case that the parties have not agreed on an
appoin ting authority or that the appointing authority
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ate between parties, which is different from deciding
cases. Thus, the qualifications expected from a good
conciliator are not necessarily identical to those re­
quired from an arbitrator or judge.

Conduct of conciliation proceedings

Forwarding of notice and reply to concil-

c.

Article 10. Representation and assistance

48. This article is modelled after article 4 of the
UNCITRAL Arbitration Rules. It allows parties to be
represented or assisted by third persons which is of
particular practical relevance in international contexts.
The requirement to inform in advance not only the con­
ciliator but also the other party is intended to avoid
any possible surprise. The further requirement to indi­
cate whether the appointment is for the purpose of
representation or for the purpose of assistance seems
appropriate in view of the different functions of such
persons, in particular, concerning their capacity to make
and accept any settlement proposals.

Article 11. Role of conciliator

49. Article 11 states the basic function of the con­
ciliator and sets forth general guidelines for his con­
duct. His primary role is to assist parties to reach an
amicable settlement. Paragraph (2) stresses that, with
due regard to the parties' wishes and the need for speedy
proceedings (cf. above, paras. 19, 20), the conciliator
may exercise his discretion in conducting the concilia­
tion proceedings.

50. Paragraph (3) provides a non-exclusive list of
considerations to guide the conciliator in his assisting
function. It brings out the earlier mentioned potential
advantage of conciliation that the settlement shall be
reached "in the spirit of conciliation" by agreement of
th~ parties (see above, para. 17). Thus, the law ap­
phcable to the substance of the dispute is not listed
as a solely decisive factor but as one amongst many
considerations. Still, the relevant legal rules may serve
as a guide for the conciliator and the parties in their
search for a fair and equitable solution of the dispute.
This is, in particular, true with regard to settlement
proposals by the conciliator which tend to be less ac­
ceptable to a party who could expect to gain more from
a decision (by a court or arbitration tribunal) on strictly
legal grounds.

Article 12. Request by conciliator for information

Article 9.
iator

~7. The appointing authority's final step in the ap­
pOintment procedure, besides notifying the parties of
the name and address of the conciliator (under art. 8),
is to send a copy of the notice of conciliation and of
the reply to the conciliator for the purpose already ex­
plained (see above, para. 35). Where the conciliator
has not been appointed by an appointing authority but
by the parties themselves, it falls of course to the parties
to provide him with a copy of the notice and the reply.

Article 8. Notification of appointment of conciliator

43. Articles 7 and 8 describe the functions of the
appointing authority in appointing the sole or presiding
conciliator, as the case may be. First, the appointing
authority confirms the receipt of the application to both
parties by telegram or telex. This kind of communica­
tion is intended to speedily inform the parties about the
receipt, thus erasing any doubts as to, for example, the
existence or accessibility of the respective institution
or person. The confirmation may also be relevant for
calculating the time period specified in article 5, para­
graph (3).

44. The appointing authority, then, proceeds with
the appointment, using the list-procedure which is taken
from the UNCITRAL Arbitration Rules (see art. 6,
para. 3). This selection method implements, to a con­
siderable extent, the principle of party autonomy by
attaching great importance to the parties' approval, ob­
jection, or preference in respect of the listed candidates.

45. Paragraph (3) of article 7 sets out certain con­
siderations that should guide the appointing authority
in its selection. The overriding concern is to secure the
appointment of an independent and impartial concil­
iator which is the best guarantee for successful con­
ciliation proceedings. One such consideration relates
to the advisability to appoint a "neutral" conciliator of
a third nationality; this is not formulated as a rigid
rule (as found in some conciliation rules) because there
may well be circumstances in which it would be proper
to appoint as conciliator a person of the same nationality
as that of one of the parties.

46. Another important consideration is the profes­
sional qualification. One might add the ability to medi-

Article 6. Application to appointing authority

41. Article 6 describes the procedure of enlisting the
assistance of the appointing authority which has been
agreed upon by the parties or, exceptionally, designated
by X under article 5, paragraph (3). The required ap­
plication must be accompanied by a copy of the notice
and of the reply, for the purpose already explained (see
above, para. 36).

42. The requirement that a copy of the application
be sent to the other party serves a dual purpose. It in­
forms him about the fact that the next step in initiating
conciliation proceedings has been taken. It also gives
him, like the applicant, the opportunity to make any
suggestions as to the professional qualifications of the
conciliator, including any specific expertise in, or famil­
iarity with, a certain subject-matter.

Article 7. Appointment of conciliator by appointing
authority

does not appoint the conciliator within the period spe­
cified. The recommended procedure is to request a third
person ("X") to designate an appointing authority. The
Commission will have to decide what person or institu­
tion should be entrusted with this function.
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Article 13. Communication between conciliator and
parties

51. Articles 12 and 13 describe in detail the pro­
cedural powers which enable the conciliator to carry
out his function. His competence to request information
from the parties is further supported by article 16 oblig­
ing the parties to comply with the conciliator's re­
quests. Article 13 provides the conciliator with a wide
variety of modes of conducting the proceedings. His
discretion is merely limited with regard to the place of
meetings with the parties. Here he is bound by party
agreement and must take into account any respective
suggestions by the parties.

52. It should be noted that the draft UNCITRAL
Conciliation Rules do not empower the conciliator to
appoint an expert on his own initiative to assist him.
This solution has been chosen in view of the nature of
conciliation as amicable party proceedings with third­
party assistance, and of the policy that parties should
not incur possible high costs without prior commitment.

Article 14. Administrative assistance

53. Many arbitration courts, chambers of com­
merce, trade associations, and similar bodies place ad­
ministrative assistance at the disposal of parties desir­
ing conciliation. Consequently, their rules provide for
various administrative functions which range from the
simple forwarding and registering of communications to
the keeping of lists of conciliators and the taking of
decisions on procedure, costs, and the appointment of
a conciliator.

54. There may be some doubt as to the advisability
of too close a link of conciliation proceedings with a
body which may later be involved in the arbitration of
the same dispute. Yet, there is a certain value in pro­
viding strictly administrative assistance as envisaged
under article 14. Such assistance could include registra­
tion and forwarding of communications, providing
translation and interpretation, and making arrange­
ments for meetings.

Article 15. Party suggestions for settlement of dispute

55. Article 15 is designed to promote an amicable
settlement based on party suggestions. These sugges­
tions will help the conciliator to make reasonable pro­
posals for settlement and to formulate the terms of a
possible settlement as envisaged by article 19. Parties
may make suggestions on their own initiative or upon
an invitation by the conciliator. The term "invite" in­
dicates that there is not, on the part of the conciliator, a
"request" with which parties must comply in accordance
with article 16.

Article 16. Obligation of parties to co-operate

56. Article 16 underpins the conciliator's "compe­
tence to request" by obliging the parties to endeavour
to comply in good faith. This obligation is phrased in a
somewhat lenient way since the success of conciliation
depends ultimately on the will and attitude of the
parties.

Article 17. Disclosure of information

57. In the context of conciliation two different is­
sues of confidentiality must be distinguished. One, dealt
with in article 20, relates to the desirability that the
contents of the proceedings not be disclosed to out­
siders. The other, which is the subject of article 17, re­
lates to the flow of information between the parties to
the conciliation proceedings. The key issue here is
whether the conciliator should disclose to a party all
information obtained from the other party or to what
extent he must keep it confidential.

58. Existing conciliation rules deal with this del­
icate problem, if at all, in rather varying ways, reflecting
different perceptions of the concept of conciliation and
the function of the conciliator. Where the conciliator
is regarded as a messenger-type mediator whose task
is to bring the parties together, confidentiality would be
inappropriate, except, perhaps, for settlement proposals
made by a party with the express request for confiden­
tiality. Where, however, the assistance by the concH­
ia,tor is viewed as an active and influential intervention,
stricter confidentiality seems justified.

59. This second concept is reflected in article 17
Which, in general, leaves the decision about confiden­
tiality or disclosure to the conciliator. To provide him
with discretionary power in this matter seems reason­
able in view of the fact that it is he who knows best
what steps to take in order to achieve an amicable
settlement. However, his discretion is restricted by any
express demand of a party that certain information be
kept confidential.

Article 18. Proposals for settlement

Article 19. Settlement agreement

60. Articles 18 and 19 outline the procedures that
could lead to a successful conclusion of the conciliation
proceedings. Article 18 envisages settlement proposals
by the conciliator which, in the interest of the informal­
ity of the proceedings, can be made orally and without
stating the reasons for the proposal.

61. Article 19, paragraph (1), invites the concil­
iator to formulate possible settlement terms when the
proceedings have reached an appropriate stage. If the
parties accept the terms, the settlement agreement
should be drawn up by the parties, possibly assisted
by the conciliator, or, if they so wish, by the conciliator
alone. The requirement that the agreement be in writing
is not only so that parties may sign it; it is also appro­
priate in order to avoid any uncertainty or dispute about
the exact details of the settlement terms. The document
to be drawn up contains only the terms of the settlement
and does not report on the proceedings (as prescribed
by some existing rules in the context of a more formal
type of conciliation).

62. According to paragraph (3), the settlement
agreement becomes binding on the parties upon their
signature. It has the same legal effect as any other
binding party agreement or contract. In terms of en­
forceability, it is not equal to an "arbitral award on
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agreed terms" (as provided for in at least one set ofcon­
ciliation rules). Whether parties could, nevertheless, ob­
tain the advantages of easy recognition and enforcement
by entering the settlement agreement as an "accord des
parties" in arbitration proceedings would depend on
the arbitration rules and applicable law.

Article 20. Confidentiality

63. Article 20 deals with the second issue of con­
fidentiality identified above (see para. 57). Subject to
the agreement of the parties or mandatory law, it pro­
hibits to disclose to outsiders any matters relating to
the conciliation proceedings. Such guarantee of confi­
dentiality seems conducive to reaching an amicable set­
tlement in informal party proceedings with third-party
assistance, although some existing conciliation rules al­
low publication to some extent and sometimes encour­
age communication to certain bodies, for example, in
order to exert outside influence upon the parties to ac­
cept a settlement proposal.

D. Termination of conciliation proceedings and costs

Article 21. Termination of conciliation proceedings

Article 22. Resort to arbitral or judicial proceedings

64. Article 21 sets out the various possible ways in
which the conciliation proceedings may be terminated
and determines the effective date of the termination.
Clarity about the duration of the proceedings is of gen­
eral interest to the parties and the conciliator in that it
informs them exactly about the point up to which their
conduct is governed by the Conciliation Rules. The
particular relevance of article 21 becomes apparent if
viewed together with the rule in article 22 which pre­
cludes resort to arbitration or litigation during the
period specified.

65. Articles 21 and 22 deal with the delicate ques­
tion whether submission to conciliation has any binding
effect and, if yes, to what extent. The existing rules
provide a varied picture in that regard, ranging from
the most liberal position, i.e. each party can at any time
terminate the proceedings with immediate effect, to dif­
ferently shaped obligations, e.g. to participate in the
proceedings for a predetermined period of time or un­
til a settlement proposal has been rejected.

66. The rule expressed in articles 21 and 22 is
inspired by the principle of absolute freedom of the
parties and the voluntary spirit of conciliation. It is also
based' on the conviction that any attempt to compel
parties to continue participation in the proceedings, let
alone to try to conciliate with one party being passive
or obstructive, would not lead to a genuine settlement.

67. Article 21, therefore, allows not only both
parties in common agreement but also either party alone
to terminate the conciliation proceedings. The concil­
iation proceedings may also be terminated by the con­
ciliator if he regards the conciliation effort as having
failed and by the signing of the settlement agreement.

Article 23. Costs

Article 24. Fees of conciliator

Article 25. Deposits

68. Articles 23 to 25 deal with the fixing of the
costs of conciliation and the deposit of costs. These pro­
visions are similar to those adopted in the UNCITRAL
Arbitration Rules (arts. 38 to 41), but modified be­
cause of the different nature of conciliation proceedings.
For example, the costs of conciliation include costs of
expert advice only if that advice had been requested by
the conciliator after consultation with the parties (art.
23, para. (1) (b), compo art. 38 (a), UNCITRAL Arbi­
tration Rules). This provision reflects the conciliator's
limited power to appoint experts discus.sed earlier (see
above, para. 52; compo art. 27, para. 1, UNCITRAL
Arbitration Rules).

69. Another difference is the clear distinction be­
tween the sole or the presiding conciliator (whose fees
are included in the costs of conciliation) and the two
party appointees (whose close links to one of the parties
are taken into account by excluding them from the
normal cost calculation). Also, in conciliation, no mat­
ter what is its' outcome, there is not one "successful"
and one "unsuccessful" party. Thus, the costs of the
conciliation proceedings are to be divided equally be­
tween the parties (art. 23, para. (2», while the costs
of arbitration are in principle borne by the unsuccessful
party (cf. art. 40, para. 1, UNCITRAL Arbitration
Rules). There may, however, be particular circum­
stances calling for a different apportionment of the costs
of conciliation. This may be agreed between the parties
themselves, possibly already in the settlement agree­
ment as part of the over-all settlement of the dispute.

E. Exclusions in arbitral and judicial proceedings

Article 26. Role of conciliator in subsequent pro­
ceedings

70. Article 26 precludes the conciliator from acting
in subsequent non-conciliatory proceedings concerning
the same dispute in certain capacities in which his pre­
vious function and experience as conciliator could in­
fluence such proceedings and their outcome. It serves
the purpose of conciliation proceedings unimpeded by
any fear of later disadvantages. The most obvious in­
compatibility would exist in respect of an appointment
as arbitrator after conciliation proceedings have failed.
Here, the integrity and impartiality expected from an
arbitrator could be impaired, for example, by any
knowledge of an admission or suggestion made by a
party during conciliation or by any settlement proposals
which the conciliator may have made, possibly with
reference to a particular legal rule.

71. While this exclusion is contained in most con­
ciliation rules (sometimes "enforced" by requiring the
conciliator upon his appointment to sign a respective
statement), it seems also reasonable to preclude the
conciliator from acting as representative, counselor wit­
ness, Although the actual danger of bias, prejudice or
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competitive advantage due to the knowledge obtained
during conciliation may not be great, it seems appropri­
ate to avoid even the slightest doubt or suspicion in
that regard.

72. Besides, the parties can always agree to let the
conciliator act in these functions, as this rule of preclu­
sion is designed for their own protection. They may, for
example, do so where the conciliator's familiarity with
the dispute is regarded as an asset rather than a disad­
vantage or where the conciliation attempt has failed at
an early stage without much involvement of the con­
ciliator.

Article 27. Admissibility of evidence in other pro­
ceedings

73. Article 27 is designed to serve the same pur­
pose as article 26, that is, to ensure negotiations in the
spirit of conciliation unimpeded by any fear of later
disadvantages. While article 26 deals with the personal
aspect in terms of a later role of the conciliator, article
27 is concerned with substantive information or views
expressed during the conciliation proceedings. It at­
tempts to answer the difficult question to what extent
such information should be inadmissible in other pro­
ceedings because of its possibly adverse effect on the
position of a party.

74. Most existing conciliation rules deal with this
problem, if at all, in rather general terms, such as
"Nothing that has transpired in connexion with the con­
ciliation proceedings shall in any way affect the legal
rights of any of the parties whether in an arbitration or
in a court of law". Such wording would seem to be too

narrow in that there may be more at stake than the ef­
fects of disclosure on the legal rights of the parties,
i.e. other disadvantages which disclosure may have on
the position of a party in arbitral or judicial proceedings.

75. On the other hand, such rule seems to be too
wide in that it would cover "all that has tran~pired".

It could include, for example, the information contained
in an expert opinion or a report about an examination
of goods which no longer exist at the time of the other
proceedings. In such cases, it would seem reasonable,
or even necessary, to allow the use of this evidence in
other proceedings.

76. Article 27, therefore, attempts to define certain
categories of information which would be inadmissible
in other proceedings. Taking into account the purpose
of the provision, it lists as "classified material" various
kinds of information or statements given for the pur­
pose of reaching a settlement agreement. It is this
common thrust of the items listed which makes them
potentially prejudicial to one or the other party and
justifies their inadmissibility in other proceedings.

77. In conclusion, it may be noted here that article
27 is wider than article 26 in two respects. It does not
only relate to subsequent proceedings and, what is even
more important in practical terms, not only to proceed­
ings in respect of the same dispute as the conciliation
proceedings. This wider scope seems appropriate in
view of the practical possibility that a certain legal as­
pect or fact which is, for example, the object of an ad­
mission or is an ingredient in a settlement proposal may
become relevant in a different context which is the
subject of other proceedings, possibly already at the
time of the conciliation proceedings.
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INTRODUCTION

1. At its tenth session, the United Nations Com­
mission on International Trade Law considered certain
recommendations of the Asian-African Legal Consulta­
tive Committee (AALCC) relating to international com­
mercial arbitration and requested the Secretary-General
to prepare studies on these matters, in consultation with
the AALCC and other interested organizations.1 Pursu­
ant to that request, the Secretariat had consultations with
representatives of AALCC, the International Council for
Commercial Arbitration and the International Chamber
of Commerce. One of the proposals generated during the
above discussions and consultations was to examine the
application and interpretation of the 1958 New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (l958 Convention).

2. Such a study, it was thought, could be useful in
assisting the Commission in its considerations on further
work in respect of international commercial arbitration
as set out in a note by the Secretariat (A/CN.9/169).*
It could help to clarify the practical application of the
1958 Convention and its relevance to the proposals of
AALCC and, as these proposals were not meant to be
exclusive, to other issues in need of clarification. It could
also facilitate the decision on the suggestion of AALCC
to implement its proposals by way of a protocol to the
1958 Convention, the desirability and feasibility of which
would, to a considerable degree, depend on the results
of the survey on the practical experience with that
Convention.

3. The survey examines judgements of many
national courts concerning the application and interpre­
tation of the 1958 -Convention. It analyses these deci­
sions, the extracts of which have been published in the
Yearbook Commercial Arbitration,2 in order to identify
any divergencies, ambiguities, lacunae or similar prob­
lems and to assess the value of the 1958 Convention in
its practical application. The study also relies on perti­
nent commentaries by Prof. Pieter Sanders (Nether­
lands), the general editor of the Yearbook Commercial
Arbitration.B

I. SCOPE OF APPLICATION OF 1958 CONVENTION (ART. I)

A. Recognition and enforcement of arbitral awards
made in the territory of another State

4. According to article I, paragraph 1, the 1958
Convention applies "to the recognition and enforcement
of arbitral awards made in the territory of a State other

... Reproduced in this volume, part two, III, D, below.
1 UNCITRAL, report on the tenth session (A/3UI7), para.

39, and annex II, paras. 27-37 (Yearbook ... 1977, part one, II,
A). The recommendations of AALCC are reproduced in A/
CN.9/127 (ibid., part two, lID.

2 See "Court decisions on the New York Convention 1958",
Yearbook Commercial Arbitration (Deventer, Kluwer), vol. I­
1976, pp. 182-206; vol. 11-1977, pp. 232-253; vol. 111-1978, pp.
274-295; vol. IV-1979 (to be published in May 1979), pp. 254­
338.

B Yearbook Commercial Arbitration, vol. 1-1976, pp. 207-218;
yol. 11-1977, pp. 254-264; Yol. IV-1979, pp. 231-253 (consoli.
dated commentary for vols. III and IV by Prof. Pieter Sanders
with the assistance of Dr. Albert Jan van den Berg). In the

than the State where the recognition and enforcement of
such awards are sought". The two requirements, i.e. that
there be an arbitral award and that such award be of
foreign origin, have apparently not caused any consider­
able difficulties or problems. This is also true with regard
to the two exceptions to the second requirement provided
for in the Convention, i.e. the extension to arbitral awards
made in the country of enforcement but not considered
as domestic under its law (art. I, para. 1, second sen­
tence) and the possible restriction to awards made in
another Contracting State (by virtue of a reciprocity
reservation under para. 3).

5. On occasion, however, the first requirement has
been interpreted in divergent and sometimes doubtful
ways. For example, the Court of Appeal at The Hague,
Netherlands, held that the Convention did not apply to
a certain decision by two arbitrators because it was not
an arbitral award under the law of the State where it
was made.4 Yet, the Dutch Supreme Court expressed the
opposite view that the question of what constitutes an
arbitral award under article I is not to be answered on
the basis of a particular national law because the 1958
Convention refers to such law only in connexion with
the grounds for refusal (art. V).5

6. Another example is the recent decision of the
Italian Supreme Court according to which the 1958
Convention also applies to awards made in a so-called
"arbitrato irrituale" (free, informal arbitration).6 It has
been questioned whether this interpretation corresponds
with the view of those who drafted the Convention.1 Yet,
the result in the particular case might have been the
same, due to another doubtful point of reasoning. The
Supreme Court qualified the arbitration procedure under
the rules of the London Corn Trade Association as
"arbitrato irrituale" although there would be good rea­
sons to regard it as "arbitraro rituale" (as was done by
the lower court, the Court of Appeal of Venice).8 Itmay
be concluded that such uncertainties could hardly be
avoided by any uniform rule due to the great variety of
arbitration procedures and rules.

B. Awards arising out of differences between persons,
whether physical or legal

7. As the applicability of the 1959 Convention de­
pends on the requirements stated above, the nationality
of the parties (unlike under the 1927 Geneva Conven­
tion for the Execution of Foreign Arbitral Awards) is
irrelevant even where a national law prohibits its na­
tionals to exclude the jurisdiction of its courts by agree­
ing on foreign arbitration. This has been recognized, in

fol1owing foot-notes the volumes of the Yearbook Commercial
Arbitration will be referred to in the abbreviated term: "YCA
I (1976)", "YCA II (1977)", "YCA 111(1978)", and "YCA IV
(1979)".

4 Hague Court of Appeal, decision of 8 September 1972,
YCA I (1976), pp. 196, 197 (A).

5 Supreme Court (Hoge Raad), decision of 26 October 1973,
YCA I (1976), pp. 196, 197 (B).

6 Corte di Cassazione (Sez. Un.), decision of 18 September
1978, No. 4167, YCA IV (1979), p. 296.

1 Sanders, "Consolidated Commentary", yeA IV (1979), pp.
232-233.

8 Cf. Sanders, ibid., p. 233; also Corte di Appello di Firenze,
decision of 22 October 1976, YCA III (1978), p. 279.
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C. Retroactivity of 1958 Convention and
of implementing legislation

12. Unlike the Geneva Convention of 1927, the
1958 Convention contains no provision on whether it is
to be applied retroactively, i.e. to arbitral awards made,
or arbitration agreements concluded, before its entry into
force. This has led to a number of divergent court deci­
sions. For example, some courts have held that the Con­
vention could not be applied to arbitral awards made
before its ratification or entry into force,16 while others
have applied it retroactively, often based on the view that
the 1958 Convention is essentially of a procedural
nature,17

13. The argument of the procedural character of the
Convention was also used in favour of retroactivity in
cases where the contract containing the arbitral clause
had been concluded before the entry into force of the
Convention and even where the arbitration proceedings
had been started before that point of time;18 yet, other

Courts, cannot be viewed as a waiver of sovereign immunity by
Congress in relation to arbitration agreements.

14 United States District Court for the District of Columbia,
decision of 25 September 1978, YCA IV (1979), pp. 337, 338.

15 Bombay High Court, decision of 4 April 1977, YCA IV
(1979), p. 271.

16 E.g. Cour de Justice civile de Geneve, decision of 12 M;W
1967, YCA 1(1976), p. 199; Obergericht of Basel, decision of3
June 1971, YGA IV (1979), 309; High Court of Ghana,
decision of 2:9$eptember 1965, YCA III (1978), p. 276 (based
on an exp~ provision against retroactivity of the Arbitration
Act of 19tH).

17 Hanseatisches Oberlandesgericht Hamburg, deeision of 27
July .1978, YCA IV (1979), pp. 266, 267 (with regard to award
made before entry into force of Convention In other Contracting
State); United States District Court, Eastern DiJtrict New York,
decision of 4 June 1974, YCA I (1976), p.202; United States
Court of Appeals for the Second Circuit, decision of 29 May
1975, YCA I (1976), p. 202.

18 Corte di Cassazione (Sez. Un.), decision of 13 December
1971, No. 3620, YCA I (1976), p. 190; also its decisions of 10

, November 1973, No. 2969, YCA I (1976), p. 192, and of 25
Jl\nuary 1977, No. 361, YCA IV (1979), p. 284.

9 Tribunale di Milano, decision of 11 December 1972, YCA
I (1976), p. 191; Tribunale di Ravenna, decision of 15 April
1970, YCA I (1976), p. 190.

10 Corte di Cassazione (Sez. Un.) decision of 13 December
1971, No. 3620, YCA I (1976), p. 190; also decision of 25 Jan­
uary 1977, No. 361, YCA IV (1979), p. 284.

11 Court of First Instance of Tunis, decision of 22 March
1976, YCA III (1978), p. 283.

12 Hague Court of Appeal, decision of 8 September 1972,
YCA I (1976), p. 197 (sub. A). Also the Dutch Supreme Court
(Hoge Raad), in its decision of 26 October 1973 (YCA I
(1976), p. 197 (B», apparently regarded sovereign immunity
as an issue of the applicability of the 1958 Convention, without
denying the applicability because of the nature of the transaction
("on equal footing") and in view of "an international tendency
to restrict the cases in which a State can invoke in a foreign
court its immunity".

18 United States District Court for the Southern District of
New York, decision of 21 December W16, YCA III (l978), p.
290. The Court ruled that the Public V'tSsels Act, 46 USC sect.
781, which permits suits against the UI1i.ted States in its District

contrast to decisions of lower courts,9 by the Italian Another United States District Court rejected the de-
Supreme Court in holding that the 1958 Convention fence of sovereign immunity, invoked by a foreign State
supersedes the respective provision of national law (art. in a dispute arising out of a contract for the delivery of
2, Code of Civil Procedure).lo cement, on the grounds that a consent to arbitrate con-

8. In other contexts, however, the nationality of the stituted a waiver of State immunity under the United
parties and the international character of their transac- States Foreign Sovereign Immunities Act of 1976.14

tion may become relevant. It may, for instance, be used !1. "Differences between persons" contemplated in
as a criterion for the applicability of article II specifying arttcle I, paragraph 1, are not limited to commercial
the arbitration agreement (see below, para. 18). It may tra?sactio~s. While this was certainly the type of trans-
also lead to non-application of national law in the con- actiOn enVIsaged, the Convention permits such restric-
text of arbitrability and public policy under article V, tion merely by way of a reservation under article I,
paragraph 2 (see below, paras. 45-47). Another example paragraph 3. The restriction to "differences arising out
is provided by the decision of a Tunisian court which of legal relationships which are considered as commer-
held that a public enterprise, irrespective of whether cial under the national law of the State making such
under domestic law it can agree to arbitration, has the declaration" has been rather narrowly interpreted by an
capacity to do so where it is a party to an international Indian court. The Bombay High Court, while acknowl-
transaction with a foreign enterprise.ll edging the commercial nature of plant construction

9. As indicated by this decision, public enterprises contract, held nevertheless that this transaction was not
are included under the term "differences between per- covered by the reservation as embodied in section 3 of
sons, whether physical or legal". The same can be said the Foreign Awards (Recognition and Enforcement) Act
about a State proper and its agencies although it has of 1961 because there was no statutory provision or
been doubted whether that would be true in the case operative legal principle in Indian Law which conferred
where a State acts "iure imperii", i.e. in the exercise of the commercial character upon the transaction at hand.II
its sovereign authority.12 It may be submitted that the
issue of State immunity, to which the distinction be­
tween "acta iure imperii" and "acta iure gestionis" re­
lates, is not a problem of the scope of application of the
1958 Convention and that the Convention, while gen­
erally applicable, does not itself answer the question
whether a State can successfully invoke the plea of State
immunity. The defence of State immunity may rather
become relevant in the context of other issues, for ex­
ample, the validity of the arbitration agreement (art. II,
para. 3; art. V, para. 1 (a)) or the public policy of the
country where recognition and enforcement are sought
(art. V, para. 2 (b)).

10. This interpretation seems to be supported by
most of the court decision in point, although it is not al­
ways clear under which provision or criterion the issue
of State immunity is dealt with.· For example, a United
States District Court held that the arbitration clause in a
salvage contract which had been signed by the captain
of a navy vessel was null and void for reasons of sover­
eign immunity which only Congress could have waived.18
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decisions stressed the substantive nature of the Conven­
tion and denied any retroactive effect under such
circumstances.19

14. It may be suggested that this issue which is of
particular relevance to newly adhering States be clarified
in the legislation implementing the 1958 Convention.
As to the substance of such provision, a solution in
favour of retroactivity seems recommendable in view of
the basically procedural nature of the Convention and
also in view of the fact that the Diplomatic Conference
on the 1958 Convention rejected a proposal to make the
Convention applicable only to awards made after its
entry into force.

II. VALID ARBITRATION AGREEMENT IN WRITING
(ART. II AND ART. V, PARA. 1 (a»

A. Field of application

15. Article 2 defines the requirement of an arbitra­
tion agreement between the parties. It obliges each Con­
tracting State to recognize such an agreement and, in
particular, the courts of a Contracting State to refer the
parties to arbitration when seized of an action in respect
of a dispute which is the subject of such arbitration
agreement. The requirement set out in article II is also
relevant at a later stage, after an award has been made.
Here, the defendant may invoke as ground for refusal
under lft.-ticle V, paragraph 1 (a), that there was no valid
arbitration agreement.

16. The interpretation and application of article II
has given rise to a number of difficulties and divergencies
that may, at least in part, be attributed to the haste with
which this article was adopted in 1958: the provision on
the recognition of arbitration agreements, originally re­
served for a separate protocol, was incorporated into the
1958 Convention only on the last day of the Diplomatic
Conference.

17. One of the questions not answered in the Con­
vention is its scope of application in respect of the type
or types of arbitration agreement. One possible criterion
would be that the agreement provides for arbitration in
a State other than the State where a court has to decide
about the reference to arbitration. While this would cor­
respond with the applicability of the Convention itself
(under art. 1), it should be noted that the issue dealt
with here is different (as art. I relates to arbitral awards,
not arbitration agreements) and that the above analogy
is only rarely relied on.

18. Another criterion could be that at least one of
the parties be a national of a State other than the one in
which the court is seized with the matter at issue, al­
though the nationality of the parties is irrelevant in the
context of article I (see above, para. 7). This criterion
has, for example, been adopted in the legislation imple-

19 Corte di Cassazione (Sez. Un.), decision of 30 April 1969,
No. 1403, YCA I (1976), p. 189; Tnbunale di Ravenna, decision
of 15 April 1970, YCA I (1976), p. 190.

20 Corte di Cassazione (Sez. Un.), decision of 10 November
1973, No. 2469, YCA I (1976), p. 192.

menting the 1958 Convention in the United Kingdom of
Great Britain and Northern Ireland (sect. 1, Arbitration
Act of 1975) and the United States of America (9 USC
S 202; with an extension to relationships between its na­
tionals if reasonably related to a foreign State). Yet an­
other possible criterion could be that the arbitration
agreement concerns an international trade transaction
(cf. art. I, para. 1 (a) of the European Convention of
1961). While the selection of the appropriate criterion
is often made by the legislator, the following uncertain­
ties and lacunae of the provision on arbitration agree­
ments have been troubling the courts.

B. Requirement as to form of agreement ("in writing")

19. Article II, paragraph 1, requires an arbitration
"agreement in writing" which is defined in paragraph 2
as "an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an ex­
change of letters or telegrams". This form requirement,
which is also relevant in the context of article V, para­
graph 1 (a), has given rise to a number of varying court
decisions. The least problematic of the rather varied
circumstances may be the case where parties agreed by
telex to arbitration. Here, the Austrian Supreme Court,
in contrast to the Lower Court, regarded this as equal to
an exchange of telegrams (and added that the formal
requirements for the arbitration agreement must not be
judged by national law but exclusively by article II,
paragraph 2, of the 1958 Convention).21

20. Less clear are the cases in which only one party
signed the arbitration agreement and the other kept it
without objecting. In one such case, where the other
party protested against the arbitral clause only two
months after the delivery of goods, a Dutch court inter­
preted article II rather extensively by holding that the
form requirement was met because the parties had been
aware of the existence of the arbitral clause.22 On the
other hand, a very restrictive interpretation was adopted
by the Italian Supreme Court in a similar case where,
however, the other party had produced the contract in
court, signed another copy, and appointed an arbitra­
tor.23 The ruling was based on the view that the admis­
sion of the existence Qf an arbitration agreement was not
equal to a written document which under article II must
clearly express the intent of both parties.

21. Yet, according to another Italian court the in­
tention of the parties need not be expressed in the same
document, as the agreement may under article II, para­
graph 2, be contained in an exchange of letters or tele­
grams. Thus, an arbitral clause in purchase orders, not
signed or returned by the seller, was held to be valid in
view of that fact that invoices referring to the purchase
orders were signed by him.24 A similar reasoning under­
lies two decisions which held that a written manifestation

210berster Gerichtshof, decision of 17 November 1971, yeA
I (1976), p. 183.

22 Rechtbank Rotterdam, decision of 26 June 1970, YCA I
(1976), p. 195.

23 Corte di Cassazione, decision of 18 September 1978, No.
4167, YCA IV (1979), pp. 296, 300.

24 Corte di Appello dl Firenze, decision of 8 October 1977,
YCA IV (1979), p. 289.
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of the will of the parties suffices as the 1958 Convention
does not require the signature of both parties in case of
an exchange of letters.25 Thus, if not both parties have
signed, at least an exchange of written communications
would be required.

22. This requirement is rarely met in the case of a
sales confirmation, a rather common trade practice.
Where, as is often the case, the confirmation of sale was
not returned to the other party, the arbitration agree­
ment was held not to be valid under article II of the
Convention, regardless of the lex loci which may not
require the written form,26 even where the parties had
followed the same procedure before without objection.27
It should be noted, however, that this result excludes
recognition and enforcement of the arbitration agree­
ment only under the 1958 Convention; as provided for
under article VII, the Convention does not deprive
parties from rights to enforcement under other legal
instruments, for example, a national arbitration law,28
a bilateral treaty29 or another Convention (e.g. the
European Convention of 1961).30

23. Additional problems arise where third persons
such as agents or brokers are involved. In one case, for
example, a broker had sent a note containing an arbitra­
tion clause to the parties who, without signing it, ac­
knowledged receipt. He had also sent them sales
confirmations which were signed and returned to the
broker but not forwarded to the other party. The con­
firmation of the sales terms by both parties was held to
be sufficient on the ground that the applicable national
law authorized the broker to receive the written declara­
tions of the will of the parties.B1 In a similar case, the
signing of an agreement by brokers was held to be
sufficient as such signing was equal to party signatures
under the applicable nationallaw.32

24. The applicable national law was also relied on
in answering the related question whether the power of
attorney must be in writing, as required for the conclu­
sion of the arbitration agreement under article II. The
Italian Supreme Court held that under French law (in
contrast to Italian law) a power of attorney may be
granted orally (and proven by testimony).33 Yet, other
courts decided that the form requirement of article II

250bergericht of Basel, decision of 3 June 1971, YCA IV
(1979), pp. 309, 310; Landgericht Zweibriicken, 11 January
1978, YCA IV (1979), pp. 262, 263.

26 Corte di Appello di Napoli, decision of 13 December 1974,
YCA I (1976), p. 193; Tribunal du canton de Geneve, decision
of 6 June 1967, yeA I (1976), p. 199.

27 Oberlandesgericht DUsseldorf, decision of 8 November
1971, YCA II (1977), p. 237.

28 E.g. decision above, foot-note 27.
29 E.g. Bundesgerichtshof, Federal Republic of Germany, de­

cision of 9 March 1978, YCA IV (1979), p. 264.
30 E.g. Bundesgerichtshof, Federal Republic of Germany, de­

cision of 25 May 1970, YCA II (1977), p. 237.
B1 Landgericht Hamburg, decision of 19 December 1967, YCA

II (1977), p. 235.
32 Corte di Cassazione (Sez. Un.), decision of 8 April 1975,

No. 1269, YCA II (1977), p. 247. The court added that the
arbitration clause was binding since this document made express
reference to the clause contained in the charter party.

88 Corte di Cassazione (Sez. Un.), decision of 2S January 1977,
No. 361, YCA IV (1979), p. 284.

should also be applied to the power of attorneY,84 be­
cause otherwise the purpose of article II would be
defeated.85

25. A different problem arises in the rather common
fact situation that the contract does not contain an
arbitral clause as a result of express agreement but that
the parties refer to general conditions, or use a standard
form, containing an arbitral clause. Here, one could
hesitate to recognize such reference as a valid arbitra­
tion agreement in view of the pUrPose of the form re­
quirement under article II. Most courts, however, have
regarded the incorporation as sufficient, for example,
with regard to general conditions,86 to standard forms of
contract,87 and charter parties referred to in bills of
lading.88

26. The same result was reached by Italian courts
in regarding article II as a uniform rule which super­
sedes domestic law and, therefore, not applying provi­
sions of Italian law which require specific approval in
writing of the arbitral clause if contained in general
conditions or model contracts.39 However, the Italian
Supreme Court held that a mere reference is not suffi­
cient,40 even where the arbitral clause is contained in
the contract form signed by the parties.41 Following the
rationale of the domestic law rule, i.e. to ensure aware­
ness of the parties, the Supreme Court has made an
exception where the contract was the result of specific
negotiations which made the parties aware of the con­
sequences agreed to.42 Another obvious exception would
be where the Italian law is not applicable, for example,
to a contract concluded in another State.43

C. Referral to arbitration (art. Il, para. 3)

27. According to paragraph 3 of article II, parties
to a valid arbitration agreement shall, upon request by
one of them, be referred to arbitration by any court
seized of an action relating to the same subject-matter.
The decision about a stay of court proceedings is in
some cases complicated by the fact that more than two

84 Supreme Court of Greece, decision of 14 January 1977, No.
88/1977, YCA IV (1979), p. 269.

85 Landgericht Hamburg, decision of 16 March 1977, YCA III
(1978), p. 274.

36 Tribunal de Strasbourg, decision of 9 October 1970, YCA
II (1977), p. 244; Bundesgerichtshof, decision of 12 February
1976, YCA II (1977), p. 242 (with the requirement that the gen­
eral conditions be inserted in the contract or attached to it).

87 E.g. United States District Court of the Southern District
of New York, decision of 2 December 1977, YCA IV (1979),

p. s1?6~een's Bench Division (admiralty court), decision of 13
January 1978, YCA IV (1979), p. 323; United States District
Court of the Southern District of New York, decision of 18
August 1977, YCA IV (1979), p. 329.

89 Corte di Appello di Firenze, decision of 8 October 1977,
YCA IV (1979), p. 289; Corte di Appello di Napoli, decision of
20 February 1975, YCA IV (1979), p. 275; Corte di Appello di
Torino, decision of 30 March 1973, YCA I (1976), p. 191.

40 Corte di Cassazione (Sez. Un.), decision of 22 April 1976,
No. 1439, YCA II (1977), p. 249.

41 Corte di Cassazione (Sez. Un.), decision of 25 May 1976,
No. 1877, YCA III (1978), p. 279.

42 Corte di Cassazione (Sez. Un.), decisions of 18 April 1978,
No. 1842, YCA IV (1979), p. 282, and of 12 May 1977, No.
3989, YCA IV (1979), p. 286; also Tribunale di Napoli, decision
of 30 June 1976, YCA IV (1979), p. 277.

. 43 Corte di Cassazione (Sez. Un.), decision of 8 November
1976, No. 4082, YCA IV (1979), p. 280.
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parties are involved, not all of whom are bound by
arbitration agreements. For example, where a parent
company and its wholly owned subsidiary were sued,
but only the parent company had concluded an arbitra­
tion agreement, the request of the subsidiary for a stay
of court proceedings was granted.44 However, where a
distributor sued both the other party to the contract and
a new distributor, allegedly appointed contrary to the
sole distribution agreement, the arbitration clause in the
contract was not viewed as .an obstacle to joint court
proceedings because both defendants were sued on sub­
stantially the same grounds and in order to avoid con­
flicting resuIts,4G

28. On the other hand, substantial similarity of
claims is no compelling reason for disregarding an arbi­
tration agreement of two potentially liable parties. For
example, in holding atime-ehart.erer liable to an insur­
ance company, the Moscow City Court observed that
the defendant might obtain compensation from the ship­
owner under the charter party but that it. could not
decide that matter in view of the arbitration clause con­
tained in the charter contract.46 Even a claim which
arose out of a relationship not governed by an arbitra­
tion agreement was referred to arbitration after it had
been assigned (by a consignee) to a third person (chart­
erer) who had agreed on arbitration with the defendant
(in the charter party).47

29. Another question relating to court jurisdiction
is whether an arbitration agreement precludes an attach­
ment or similar measure. Where such a procedure is not
part of the normal enforcement of an award but re­
quested during or even before arbitration proceedings,
the answer depends on the understanding of the aim of
the 1958 Convention, in particular, article II. Some
courts have l1eld that such pre-award attachments were
not consistent with the arbitration agreements and the
purpose of the 1958 Convention because they would in
fact impede expeditious arbitration proceedings.4s Yet,
other courts have granted such attachments on the
ground that these would not discourage resort to arbitra­
tion or obstruct the course of arbitral proceedings but
would rather make the later award meaningful by pre­
serving the subject-matter or assets intact within the
jurisdictions.49 It may be suggested that this issue pos­
sibly justifies a uniform rule of recommendation.

44 High Court of Justice, Chancery Division, London, decision
of 6 October 1977, yeA IV (1979), p. 317.

4G Tribunale di Milano, decision of 22 March 1976, YCA II
(1977), p. 248.

46 Moscow City Court (Civil Dept.), decision of 6 May 1968,
YCA I (1976), p. 206. .

47 Umted States District Court, C. D. California, decision of
2 December 1976, YCA III (1978), p. 289.

48 United States Court of Appeals for the Third Circuit, de­
cision of 8 July 1974, YCA I (1976), p. 204; United States Dis­
trict Court of the Southern District of New York, decisions of
22 December 1975, YCA III (1978), p. 286, and of 18 August
1977 YCA IV (1979), p. 329.

49 United States District Court of the Southern District of
New York, decision of 21 March 1977, YCA III (1978), p. 293
(based on sect. 8 of the US Arbitration Act. 9 USC); United
States Court of Appeals, Second Circuit, decision of 20 June
1977, YCA IV (1979), p. 328; Queen's Bench Division (admiralty
court), decision of 13 January 1978, YCA IV (1979), p. 323;
Corte di Cassazione (Sez. Un.), decision of 12 May 1977, No.
3989, YCA IV (1979), p. 286.

III. PROCEDURAL RULES ON RECOGNITION AND
ENFORCEMENT OF AWARDS (ARTS. III, IV)

30. Article III provides for recognition and enforce­
ment of awards as governed by the 1958 Convention "in
accordance with the rules of procedure of the territory
where the award is relied upon". National procedural
provisions which supplement the rules of the Conven­
tion have been applied in a number of cases reported in
the Yearbook Commercial Arbitration.GO The decisions
relate, for example, to discovery of evidence, estoppel,
set-off, consolidation or entry of judgement. However,
these judgements do not warrant a close examination
here as they reveal no particular difficulty with the inter­
pretation of the Convention itself and pertain more to
the interpretation of domestic laws.

31. Few decisions have been reported and appar­
ently no serious problems encountered with regard to
article IV which sets out the technical formalities for
obtaining recognition and enforcement of an award.G1

This should be welcomed in view of the importance of
article IV: by requiring merely the furnishing of the
award and the agreement, the Convention eliminates
the former requirement of double-exequator and con­
centrates judicial control in the country of enforcement.
A party furnishing these two documents produces prima
facie evidence of his right to enforcement of the award.
His request is to be granted if none of the following
grounds of refusal are proven by the other party (art. V,
para. 1) or found by the court (para. 2).

IV. GROUNDS FOR REFUSING RECOGNITION AND
ENFORCEMENT (ART. V)

A. Violation of principles of due process (par(l. 1 (b»

32. As the ground for refusal under parawaph 1
(a) has already been dealt with in connexion wi(p article
II, the first reason to be considered now is the ~>ne con­
tained in subparagraph (b). This provision St:1ts basic
standards of due process by requiring proper ~Iotice of
the appointment of the arbitrator and of the ar'pitration
proceedings and by ensuring the party's ability' to pre...
sent hiscase.,

33. Adequate information about the arbitr.i~tor find
the proceedings is of particular importance in c~:se o~ au
award against an absent party.G2 While this gr~fundfof

refusal has been invoked in a number ofcase~r' it W~
accepte~ in only one reported case...G8. H....e.r.~.!J.· ..".th.. e ~famel~ Qf
the arbItrators we~e not made known to tp~ p~ities,'eJll"
cept for the preSIdent of the trib1ll!.Al wljg.sigined th~

award. This 'proced';lre was held t9, viola~~t~ul ard1,af
due pro~ess m tha! It precluded a plUiY. ·ecti're1f
challengmg an arbItrator. As to the ~(mn.. . em~,ntli
of the notice to the parties, two ~exiQal1' s ~av~

50 Cf. commentaries to article 1lI, YCA J(910), II ttl' '\Irc~
II (1977),p.258; YCA IV (1979) p. 24~. . .,. If';:r,· . ,

Gl Cf. commentaries to art. W, YCA. 1(197') II fl13' '\IrC4.
n H~)<!'or~:OJiYf~!rio(~7:>o~~~Clll'QU '~f';~ ;p;eq~be~
1973, YCA I (1976). p. 192. ... . •• ' ". '.. ..;

G8 Oberlandesgencht Koln, decision of 10 '\lA, ll~~ ... 'VC~
IV (1979), p. 258. ..\.

_,.<1\'" .: •.'" ""
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held that a specific national provision was not applicable
on the ground that the parties had impliedly waived it
by agreeing on a certain set of arbitration rules.54

34. The principle of due process that parties should
be able to present their case is regarded as very funda­
mental (and usually as part of a State's public policy).
Yet, not every limitation or obstacle to a full presenta­
tion of the case leads to refusal of enforcement. For
example, no violation was found where arbitrators did
not postpone a hearing although a witness could not ap­
pear due to his prior commitment to lecture at univer­
sity.55 Also, where a party had not disclosed certain
facts and the other party could not fully substantiate his
claim, the defence was rejected on the ground that para­
graph 1 (b) was not concerned with maturation of claims
or other factual conditions for substantiation but merely
secured the procedural right to present the case as pos­
sible at the time.56

B. Decision on matters beyond scope
of arbitration agreement (para. 1 (c))

35. Recognition and enforcement may be refused
under paragraph 1 (c) if the award deals with a differ­
ence, or contains a decision on a matter, beyond the
scope of the submission to arbitration. The few reported
decisions dealing with this ground for refusal allow the
conclusion that arbitrators very rarely exceed the sub­
stantive limits drawn by the parties. Where this defence
was invoked it was either due to misinterpretation or
based on objections not directly in point.

36. For example, one party alleged that a certain
award was beyond the scope of submission because it
was a declaratory award. That was rejected by the court
on the ground that paragraph I (c) was concerned with
substance, not procedure, and that a declaratory award is
merely a procedure for deciding the substantive claim.57

37. Another defendant based his objection under
paragraph 1 (c) on the ground that the arbitration
agreement was invalid because it did not clearly specify
the disputes covered by it. This defence, which pertains
more to subparagraph (a) than (c), was rejected because
the defendant did not in fact assert a decision beyond
the (allegedly indefinite) scope of submissions and for
reasons of estoppel.58 In another case, a party con­
tended that the arbitrators had exceeded the terms of
the arbitration agreement because the proceedings were

54 Tribunal Superior de Justicia, Eighteenth Civil Court of
First Instance for the Federal District of Mexico, decision of 24
February 1977, YCA IV (1979), p. 301; Tribunal Superior de
Justicia, Court of Appeals (Fifth Chamber) for the Federal Dis­
trict of Mexico, decision of 1 August 1977, YCA IV (1979),
p.302.

55 United States Court of Appeals, Second Circuit, decision of
23 December 1974, YCA 1(1976), p. 205.

56 United States District Court, District of New Jersey, de­
cision of 12 May 1976, YCA II (1977), p. 250.

57 United States District Court, Eastern District of Michigan,
Southern Division, decision of 15 March 1977, YCA III (1978),
p. 291. .

58 President of Rechtbank, The Hague, decision of 26 AprIl
1973 YCA IV (1979), p. 305 (the estoppel was based on the
fact that the defendant, assisted by a lawyer, had two years
earlier participated in negotiations and not objected to the con­
ditions of the arbitration agreement).

started after the expiration of an agreed period for
arbitration claims. The Court of Appeals which had
accordingly denied the competence of the arbitral tri­
bunal was ordered to reconsider its decision in view of
the ambiguity of the agreement clause invoked.59

C. Irregularity in composition of arbitral authority
or arbitration procedure (para. 1 (d))

38. Recognition and enforcement of an award may
be refused under paragraph 1 (d) if "the composition of
the arbitral authority or the arbitral procedure was not
in accordance with the agreement of the parties, or, fail­
ing such agreement, was not in accordance with the law
of the country where the arbitration took place". This
provision implements the principle of the freedom· of
the parties in respect of the composition of the arbitra­
tion tribunal and the arbitral procedure primarily by
the rules agreed upon by the parties and only then by
the law of the place of arbitration if the parties have not
exercised their freedom in regulating the procedural
point at issue. This priority given to the parties' wishes,
which is merely limited by the public policy ground
under paragraph 2 (b), has been recognized in reported
court decisions.

39. For example, where an arbitration had been
conducted in two stages (first a quality arbitration by two
experts, then the arbitration proper with three arbitra­
tors), the court refused enforcement of the award on
the grounds that this procedure, even if customary at the
place of arbitration, was contrary to the express agree­
ment (to settle "all disputes in one and the same arbitral
proceedings") and unknown to the objecting party who
had justifiably relied on the printed rules of local usage
which did not mention such a two-state procedure.60 The
same result was reached, and the prevailing nature of
the agreement over national law underlined, where
parties had agreed on arbitration by three arbitrators,
the third to be chosen by the two party-appointees.61

Relying on a national law provision under which the
third arbitrator would only act as umpire, the two arbi­
trators, after agreeing on a decision, had not regarded it
as necessary to appoint a third arbitrator.

40. An interesting contrast becomes apparent in re­
spect of another case where the same composition had
been envisaged by the parties.62 Here, the responding
party refused to appoint his arbitrator and the claimant
designated the one arbitrator, appointed by him, as a
sole arbitrator as provided for in the law of the country
where the arbitration took place. Enforcement of the
award was granted on the ground that such appointment
procedure was in accordance with the national law al­
though a different composition of the arbitral tribunal
had been agreed upon by the parties. The supplementary

59 Bundesgerichtshof, Federal Republic of Germany, decision
of 12 February 1976, YCA II (1977), p. 242 (including the
decision of the Lower Court).

60 Appellationsgericht Kanton Baselstadt, decision of 6 Sep­
tember 1968, YCA I (1976), p. 200.

61 Corte di Appello di Flrenze, decision of 13 April 1978,
YCA IV (1979), p. 294.

. 62 Corte di Appello di Venezia, decision of 21 May 1976,
yeA III (1978), p. 277.
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reliance on national law ("failing such agreement") was
justified in view of the fact that the arbitration agree­
ment did not contain a provision for the particular con­
tingency of a refusal by one party to appoint his arbitra­
tor. It may be added that this judgement also deals with
another aspect pertaining to paragraph 1 (d), i.e. qualifi­
cation of the arbitrator. Objections based on bias or
non-qualification are apparently not uncommon but
without success at the stage of enforcement.6s

D. Award not yet binding or has been set aside
(para. 1 (e»

41. Under article V, paragraph 1 (e), recognition
and enforcement may be refused if "the award has not
yet become binding on the parties, or has been set aside
or suspended by a competent authority of the country in
which, or under the law of which, that award was made".
As already mentioned in the context of article IV (see
above, para. 31), the 1958 Convention does not require
a double-exequatur or an enforcement order of the
country of origin but merely that the award has become
binding. "Binding" means that the award is no longer
open to ordinary means of recourse, such as appeals to a
court or a second arbitration instance;64 extraordinary
means of recourse, which may lead to setting aside, an­
nulment or suspension, are relevant as ground for refusal
only after they have been successful (cf. text of para. 1
(e) and of art. VI).

42. This interpretation has been generally adopted
in the reported decisions, except for few inconsistent re­
marks, e.g. "the award is entitled to confirmation since
it attained the status of judgment in the country where
it was made"; "the awards became binding at the mo­
ment they were deposited with the court of the place of
arbitration" .65 The same positive assessment is justified
with regard to annulment as the second ground for re­
fusal under paragraph 1 (e).

43. It may be noted that the 1958 Convention does
not determine the grounds on which an award may be
set aside, unlike the European Convention of 1961 (art.
IX) which allows setting aside only on the grounds set
out as reasons for refusal in paragraph 1 (a) to (d) of the
1958 Convention. Thus, the 1958 Convention, in effect,
lends force to reasons which may be rather unexpected
due to the disparity of national laws or which may be so
much geared to particular local circumstances that their
forced recognition in the country of enforcement would
seem inappropriate.

E. Dispute not arbitrable under law of country where
enforcement is sought (para. 2 (a»

44. According to article V, paragraph 2 (a), recog­
nition and enforcement may be refused if the subject­
matter of the difference is not capable of settlement by

6S E.g. also United States Court .of Appeals for the Fifth
Circuit decision of 19 July 1976, YCA II (1977), p. 252.

64 Thus, e.g., Tribunale di Napoli, decision of 30 June 1976,
YCA IV (1979), p. 277; Landgetlcht Bremen, decision of 8 June
1967, YCA II (1977), p. 234.

66 ct. commentaries to article V 1 (e), YCA I (1976), p. 218
("Enforcement in U.S.A.", (3», and YCA II (1977), p. 262.

arbitration under the law of the country where recogni­
tion and enforcement is sought. This and the other rea­
son contained in article V, i.e. enforcement "contrary to
public policy", paragraph 2 (b), are to be taken into
account by the competent authority ex officio because
they are within the SUbstantive domain of the country of
enforcement and intended to serve its interests.

45. However, enforcement of awards has rarely
been refused on the ground of non-arbitrability.66 That
is in conformity with a recognizable trend to interpret the
grounds for refusal narrowly. Restrictive national laws
are often applied in a more lenient way to international
agreements than to purely domestic transactions or even
interpreted as merely governing domestic affairs. 67

F. Enforcement contrary to public policy (para. 2 (b»

46. The same tendency of restraint is particularly ap­
parent in decisions considering the public policy ground
(para. 2 (b». Here, the hesitation to impose domestic
standards on international transactions is expressed by a
distinction between international public order and do­
mestic public order or by a restriction to extreme, in­
tolerable cases.68 For example, in the above reported
case where a sole arbitrator had made the award al­
though the agreement had provided for three arbitrators
(see para. 40), the court granted enforcement although
the procedure was contrary to domestic public policy.60
Various courts held that the enforcement of foreign
awards which did not state the reasons was not contrary
to public policy under paragraph 2 (b) although the lack
of reasons in domestic awards would violate domestic
public policy.70

47. In a similar vein, the mere fact that only nation­
als of the country of arbitration had been allowed as arbi­
'trators was not viewed as a violation of public policy.71
As these examples indicate, the public policy ground is
often examined where none of the other grounds for re­
fusal could be invoked. Yet, the experience gathered
from the reported decisions leads to the conclusion that
enforcement of foreign arbitral awards is refused only in
exceptional cases.

CONCLUSIONS

48. The survey reveals that there are wide areas
within the realm of the 1958 Convention which have not

-66 Cour d'appel de Li~ge (Belgium), decision of 12 May 1977,
YCA IV (1979),p. 254.

67 E.g. United States SupreQ.le Court, decision of 17 June 1974,
YCA I (1976), p. 203. .

680bergericht Basel, decision of 3 June 1971, YCA IV
(1979), p. 309.

69 Corte di AppelIo di Venezia, decision of 21 May 1976, YCA
III (1978), p. 277.

70 E.g. Corte di AppelIo di Firenze, decision of 8 October
1977, YCA IV (1979), p. 289; Hanseatisches Oberlandesgericht
Hamburg, decision of 27 July 1978, YCA IV (1979), p. 266;
Corte di AppelIo di Napoli, decision of 20 February 1975, YCA
IV (1979),p. 275.,

71 Bundesgericht (Switzerland), decision of 3 May 1967, YCA
I (1976), p. 200; Oberster Gerichtshof (Austria), decision of 11
June 1969, YCA II (1977), p. 2$2; Bundesgerichtshof (Federal
Republic of Germany), decision of 6 March 1969, YCA II
(1977), p. 235.
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given rise to any noteworthy problems. The same can be
said about the articles which have not been specifically
dealt with here. Certain difficulties and divergencies
have been discovered in the application and interpreta­
tion of articles II and V, and, to a lesser degree, article I.

49. The problems encountered are sometimes due
to the fact that the 1958 Convention does not regulate
certain issues. This has on occasions led to uncertainty
about the applicable law, e.g. in respect of the validity
of the arbitration agreement, and, due to the disparity
of national laws, to different results. One possible way
of improvement could be to attempt to reduce that dis­
parity by recommending uniform rules which would take
into account the specific features of international arbi­
tration agreements and awards. That would be in con-

formity with the discernible trend of national restraint in
international contexts.

50. However, the problems identified in this report
are not of such a magnitude that their existence would
justify the preparation of a protocol to the 1958 Con­
vention. In the light of the more than 100 reported deci­
sions on the 1958 Convention, one cannot but conclude
that this Convention has satisfactorily met the general
purpose for which it was adopted and that, for that rea­
son, it would, at least at this juncture, be inadvisable to
amend its provisions. Notwithstanding this, other steps
designed to eliminate certain problem areas could well
be taken which, if successful, would facilitate the appli­
cation of the Convention. These steps are discussed in
document A/CN.9/169.

D. Note by the Secretariat: further work iu respect of international commercial arbitration (A/CN.9/169)*

1. At its tenth session, the United Nations Com­
mission on International Trade Law (UNCITRAL)
considered certain recommendations on international
commercial arbitration addressed to it by the Asian­
African Legal Consultative Committee (AALCC).l
AALCC in its decision, reproduced in document A/
CN.9/127** and briefly commented upon in a note by
the Secretariat (A/CN.9/127/Add.l), had recom­
mended, inter alia, clarification of the following issues:

"(a) Where the parties have themselves chosen
the arbitration rules for settling their disputes, the
arbitration proceedings should be conducted pursuant
to those rules notwithstanding provisions to the con­
trary in the law applicable to the arbitral procedure
and the award rendered should be recognized and
enforced by Contracting States to the 1958 New York
Convention;

"(b) Where an arbitral award has been rendered
under procedures which operate unfairly against a
party, recognition and enforcement may be refused;

"(c) Where a governmental agency is a party to
a commercial transaction and it has entered in respect
of that transaction into an arbitration agreement, it
should not be able to invoke sovereign immunity in
respect of an arbitration commenced pursuant to that
agreement."2

2. The Commission, in its decision of 17 June 1977,
requested the Secretary-General to consult with AALCC
and other interested international organizations and to
prepare further studies on the matters raised by AALCC.8

3. The Secretary-General submitted in document
A/CN.9/168*** a study on the application and inter­
pretation of the 1958 New York Convention on the Rec-

'" II May 1979.
"'''' Yearbook ... 1977, part two, III.
"""'" Reproduced in this volume, part two, III, C, above.
1 UNCItRAL, report on the tenth session (A/32117), annex

n, paras. 27-37 (Yearbook ... 1977, part <?ne, II, A).
a A/CN.9/127, annex; also reproduced m Yearbook ... 1977,

part two, nI.
B A/32117, para. 39 (Yearbook ... 1977, part one, II, A).

ognition and Enforcement of Foreign Arbitral Awards.
The present note sets forth certain suggestions as to what
further steps could usefully be taken by the Commission
in respect of international commercial arbitration. It re­
flects the discussions and views expressed at the tenth
session of the Commission as well as the consensus
reached by the participants in a consultative meeting held
at Paris on 7 and 8 September 1978.4

4. It may be recalled that AALCC suggested that a
protocol to the 1958 New York Convention could pos­
sibly clarify the issues identified by it. During the discus­
sions at the Commission's tenth session the predominant
opinion was that, if it were decided at a later stage to
implement the proposals of AALCC, the preparation of
a protocol to the 1958 New York Convention was not
an appropriate approach.5 That view was shared by the
participants in the consultative meeting referred to above.

5. The principal reason advanced in the Commis­
sion and the consultative meeting was that the 1958
New York Convention had been widely accepted and
was, despite some minor deficiencies, considered to be a
successful instrument for facilitating the recognition and
enforcement of foreign arbitral awards. This assessment
is confirmed by the survey of more than 100 court deci­
sions on the application and interpretation of the 1958
New York Convention to be found in document A/
CN.9/168. As stated in the conclusions therein (para.
50), the Convention has satisfactorily met the general
purpose for which it was adopted and the problems
identified in that survey are not of such a magnitude that
their existence would justify the preparation of a pro­
tocol to the 1958 New York Convention or the modifi­
cation of some of its provisions.

4 Participants in this meeting were representatives of the Com­
mission's secretariat and of the secretariat of AALCC, and
members of the International Council for Commercial Arbitra­
tion (ICCA) and of the Commission on International Arbitration
of the International Chamber of Commerce (ICC). Discussions
were also held by the Commission's secretariat with representa­
tives of member States of AALCC at the twentieth session of
AALCC held at Seoul from 19 to 26 February 1979.

5 A/32117, annex II, para. 31 (Yearbook ... 1977, part one,
II, A).
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6. The participants in the consultative meeting re­
ferred to earlier were of the unanimous view that it
would be in the interest of international commercial
arbitration if UNCITRAL would initiate steps leading
to the establishment of uniform standards of arbitral
procedure. It was considered that the preparation of a
model law on arbitration would be the most appropriate
way to achieve the desired uniformity. Such undertak­
ing, if successful, would also meet the concerns ex­
pressed in the AALCC recommendations. It would have
to be considered whether such model law should, be
geared to international commercial arbitration or
whether it should cover both international and domestic
arbitration proceedings.

7. The major reason for this proposal is the fact that
most national laws on arbitral procedure were drafted
to meet the needs of domestic arbitration and that many
of these laws are in need of revision. A model law could
therefore be useful particularly if it would take into ac­
count the specific features of international commercial
arbitration and modern arbitration practice. Another
reason, which was stated by Professor Ion Nestor
(Romania) in his report on arbitration submitted to the
fifth session of the Commission,6 is the need for greater
uniformity of national laws on arbitration.

8. Yet another reason is the divergence existing be­
tween frequently used arbitration rules and national laws;
this is the area of concern expressed by AALCC in its
recommendations. For example, some national laws re­
strict the power of the parties to determine the applicable

6 A/CN.9/64, para. 140 (Yearbook ... 1972, part two, III).

law. Some national laws do not recognize the compe­
tence of the arbitral tribunal to decide about its own
jurisdiction, or they provide for judicial control over the
composition of the tribunal and sometimes even over the
application of substantive law. Other laws establish cer­
tain nationality requirements for the arbitrators or re­
quire the award to be accompanied by a statement of
reasons irrespective of any agreement by the parties to
the contrary.

9. It is suggested that an UNCITRAL model law on
arbitral procedure would, if implemented at the na­
tional level, solve many of the problems referred to. It
would also establish universal standards of fairness and
would, thus, meet the concern expressed in one of the
proposals of AALCC. Moreover, such a model law
would prevent some, if not all, of the difficulties detected
in the survey on the application and interpretation of the
1958 New York Convention (cl. A/CN.9/168, para.
49). Finally, by the elimination of certain local particu­
larities in national laws, a model law would be relevant
in the context of the proposal of ICC to limit the reasons
for setting aside awards to the grounds for refusing
recognition and enforcement specified in article V, para­
graph 1 (a-d) of the 1958 New York Convention.

10. If the Commission were to agree with the above
recommendation, it may wish to request the Secretary­
General (a) to prepare an analytical compilation of
provisions of national laws pertaining to arbitration pro­
cedure, setting forth the major differences between such
provisions, and (b) to prepare, in consultation with in­
terested international bodies, a preliminary draft of a
model law on arbitral procedure.

E. Note by the Secretariat: issues relevant in the context of the UNCITRAL Arbitration Rules (AI CN.91170)*

1. The secretariat of the Commission wishes to draw
attention to two issues that have arisen in the context of
the UNCITRAL Arbitration Rules. These issues relate
to the use of the Rules in institutional arbitration and to
the designation of an appointing authority.

I. THE USE OF THE UNCITRAL ARBITRATION RULES
IN ADMINISTERED ARBITRATION

2. The Commission will recall that when the Rules
were first submitted in preliminary draft form! they pro­
vided for "administered" and "non-administered" arbi­
tration, depending on whether the parties sele.cted an
arbitral institution to administer the arbitration (admin­
istered arbitration) or agreed to arbitration without
selecting such an institution (non-administered arbitra­
tion). The differences between the draft rules applicable
to these two types of arbitration were slight. Basically,
the arbitral institution in administered arbitration was
entrusted with the functions which, in non-administered
arbitration, were those of the appointing authority.

• 11 May 1979.
1 A/CN.9/97 (Yearbook ... 1975, part two, III, 1).

3. The Commission, when it considered the pre­
liminary draft Rules at its eighth session (1975), had a
full discussion on the desirability of including adminis­
tered arbitration within the scope of the UNCITRAL
Arbitration Rules. The prevailing view in the Commis­
sion was "to exclude, for the time being, administered
arbitration from the scope of the Rules, but to permit
parties to designate in advance a person or institution to
carry out the functions of an appointing authority as
specified in the Rules".2

. 4. Since 1977, when the Rules were issued, several
arbitral institutions have declared their willingness to
serve as an administrative body in connexion with the
UNCITRAL Arbitration Rules or have adopted these
Rules as their own. One example is provided by the rules
of procedure of the Inter-American Commercial Arbi­
tration Commission (IACAC), issued on 1 January
1978. The IACAC rules reproduce the substantive pro­
visions of the UNCITRAL Arbitration Rules as "adapted
to the institutional requirements of the Inter-American
Commercial Arbitration Commission". An example of

2 UNCITRAL, report on the eighth session (A/I0017) p.41
(Yearbook ... 1975, part one, II, A)., •
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such adaptation is that the term "IACAC" is substituted
in the IACAC rules for "UNCITRAL" and "appointing
authority". The parties are deemed to have made the
IACAC rules a part of their arbitration agreement when~
ever they have provided for arbitration by the Inter~

American Commercial Arbitration Commission or under
its rules. Another example of the adoption of the
UNCITRAL Arbitration Rules by an arbitral institution
is found in the Arbitration Rules of the London Court of
Arbitration (1978 edition) which make provision for
subsidiary8 and primary4 application of the UNCITRAL
Arbitration Rules. Yet another example is where an
arbitral institution, though it has its own set of rules has
declared that it is prepared to act in accordance with any
other set of rules. This was done, for instance, by the
Arbitration Institute of the Stockholm Chamber of Com­
merce which referred in particular to the UNCITRAL
Arbitration Rules.5

5. The question of the use of the UNCITRAL Arbi­
tration Rules in administered arbitration was raised in
a somewhat different context at the recent session of the
Asian-African Legal Consultative Committee (AALCC)
at Seoul in February 1979. The dispute settlement
scheme evolved by the AALCC envisages arbitration
under the auspices of national institutions or regional
centres, ad hoc arbitration under the UNCITRAL Arbi­
tration Rules and also under the auspices of international
agencies in specific areas. AALCC has established re­
gional centres for arbitration at Kuala Lumpur and at
Cairo and will soon establish a third centre in an African
country. At its Seoul session AALCC, in its Sub­
Committee on International Trade Law Matters, dis­
cussed, inter alia, the question of the extent to which the
UNCITRAL Arbitration Rules could be used by a
regional centre as its own rules and ~hat fl.l0dific~tions

would be necessary in that case. The Issue 10 particular
is that the regional centres, in contrast to other existing
arbitral institutions, do not yet have their own arbitration
rules. While it is of course for AALCC and the regional
centres to determine which institutional rules should be
adopted it would assist the secretariat of the Commis­
sion, which collaborates closely with the secretariat of
AALCC, if the Commission were to have an exchange of
views on the general issue raised in this part of the note.

6. There are thus different ways in which arbitral
institutions have approached the UNCITRAL Arbitra­
tion Rules in the context of administered arbitration.
Several conclusions may be drawn:

(a) Although the Rules were written with non­
administered arbitration in mind, they have nevertheless
proved to be suitable for use in admi~istered arbitr~tion.

The IACAC Arbitration Rules, for lOstance, are Iden­
tical to the UNCITRAL Arbitration Rules except for

8 Rule 2 (8): "Unless otherwise .·rrovided in thes~ R~les, the
UNCITRAL Arbitration Rules shaL apply to an arbitration held
under these Rules." , ..

" Rule 2 (9): "If the parties so agree! the. arbitration shall be
conducted under the UNCITRAL Arbitration ~ules to ~he ex­
clusion of such of these Rules as are at varIance With the
UNCITRAL Rules."

5 Arbitration in Sweden/published by the Stockholm Chamber
of Commerce (1977), p. 8;

certain modifications of form~ to permit accommodation
of these Rules by IACAC, and the addition of an admin­
istrative fee schedule.

(b) The mere fact that arbitral institutions have
adapted, or seek to adapt, the UNCITRAL Arbitration
Rules to their institutional requirements seems to .indi­
cate that there might be a need, if not for UNCITRAL
rules for administered arbitration, then for a general rec­
ommendation as to how the Rules might best be adapted
to such arbitration.

(c) Whilst the adaptation of the UNCITRAL Arbi­
tration Rules to administered arbitration may be seen as
promoting the establishment of uniform standards of
arbitral procedure, two questions should nevertheless be
considered. First, should the Commission scrutinize the
use of its Rules in such a manner? Secondly, what is the
situation when parties have agreed to arbitration under
the UNCITRAL Arbitration Rules before an arbitral
institution which, in one way or another, administers
arbitration "in accordance with" the Rules? As to the
latter question, it would appear that no ambiguities exist
where, as is the case with the Arbitration Institute of
the Stockholm Chamber of Commerce, the arbitral insti­
tution has declared that it is prepared to act in accord­
ance with the UNCITRAL Arbitration Rules and as
an appointing authority under these Rules. Ambiguity
may exist, however, where, as under rule 2 (9) of the
Arbitration Rules of the London Court of Arbitration,
the rules of the arbitral institution remain applicable to
the extent they are not "at variance with the UNCITRAL
Rules".

II. THE APPOINTING AUTHORITY

7. The UNCITRAL Arbitration Rules provide, in
specified instances, for the intervention of an appointing
authority. The parties may designate an appointing
authority at the time the arbitration agreement is con­
cluded or such authority may thereafter be agreed upon
by the parties when they wish to enlist its assistance in
the appointment of an arbitrator. In one particular in­
stance the appointing authority may be designated by
the Secretary-General of the Permanent Court of Arbi­
tration at The Hague (arts. 6 (2) and 7 (2) (b) ).

8. Under the Rules, the functions of an appointing
authority, in the circumstances specified in the relevant
articles, are:

(a) To appoint the sole arbitrator (art. 6 (2» or,
where there are to be three arbitrators, the second arbi­
trator (art. 7 (2» and the presiding arbitrator (art. 7
(3) );

(b) To decide on the challenge of an arbitrator (art.
12 (1) );

(c) To appoint an arbitrator in replacement (art. 13);
(d) To assist the arbitral tribunal in fixing its fees

(art. 39 (2), (3) and (4» and the amounts of any de­
posits or supplementary deposits of costs (art. 41).

9. Since the UNCITRAL Arbitration Rules have
not been written for institutional arbitration, the assist­
'ance of an appointing authority may be an essential
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element in the arbitral process. The Commission recog­
nized this by drafting detailed rules regarding the func­
tions of the appointing authority and by advocating, in
the model arbitration clause accompanying the Rules,
that the name of the institution which, or the person who,
will function as appointing authority be indicated in the
arbitration clause itself.

10. The parties may of course designate any institu­
tion or person as appointing authority, but it is likely
that the consent of the institution or person concerned
would first have to be obtained. There is, moreover, not
always absolute certainty that a person or institution,
once designated, will indeed act, or act promptly, when
called upon to do so under the Rules. Also, parties and
their counsel may well be ignorant as to which institu­
tions or persons can be designated as an appointing
authority.

11. These are some of the reasons that have been
advanced in communications to the secretariat as war­
ranting the establishment of a list of arbitral institutions
that have declared their willingness to act as appointing

authority under the UNCITRAL Arbitration Rules and
whose prior consent to act as such would not be re­
quired. As was stated in a letter received earlier this year
by the secretariat: "In view of all the skill and work that
have gone into the drafting of the UNCITRAL Rules, it
would be unfortunate if their use were hampered by
the mere lack of recognized appointing authorities".

12. It may be noted that several institutions have al­
ready indicated that they are prepared to serve as appoint­
ing authority under the UNCITRAL Arbitration Rules.
Among these are the following: The International Cham­
ber of Commerce, the London Court of Arbitration, the
American Arbitration Association, and the Arbitration
Institute of the Stockholm Chamber of Commerce.

13. The Commission may wish to consider the de­
sirability of issuing a list of arbitral institutions that have
declared their willingness, if so requested to serve as
appointing authority under the UNCITRAL Arbitration
Rules. It is assumed that many institutions would make
such a declaration if their attention were drawn to the
appropriateness of doing so.
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Introduction

1. The General Assembly, in resolutions 3494
(XXX) of 15 December 1975, 31/99 of 15 December
1976 and 32/145 of 16 December 1977, called on the
Commission "to take account of the relevant provisions
of the resolutions of the sixth and seventh special ses­
sions of the Assembly that laid down the foundations of
the new international economic order, bearing in mind
the need for United Nations organs to participate in the
implementation of those resolutions".

2. The Commission, in a decision taken at its
eleventh session, l expressed the view that "in order to
implement the mandate given to it by the General
Assembly in the above resolutions, it (was) necessary ...

• 2 lday 1979.
1 R'l'Qrt of the United Nations Commission on International

Trad"Ll\w on the work of its eleventh session, Official Records
01 tile GFneral Assembly, Thirty-third Session, Supplement No.
17 (A/39/1:1), para. 71 (¥ear{)ook ". 1978, part one, II, A).

to determine the legal implicatiQ.1lS ortk~ew interna­
tional economic order". By that decision, th~. Commis­
sion requested the Secretary~General to place'l;lefore it
at the present session a report setting forth

"subject~matters that are relevant in the context
of the development of a new international economic
order and that would be suitable for consideration by
th.e Commission, accompanied, where appropriate,
WIth qackground reports and recommendations as to
the ~ction that could be taken by the Commission;".

This report is submitted in compliance with that request.
3. In accordance with the Commission's request,

the Secretary-General, by a note verbale dated 6 October
1978, invited Governments to submit their views and
proposals as to su.bject-matters that are relevant in the
context of the development of a new international eco~

nomic order and that wouldbe suitable for consideration
by the Commission. As at 16 April 1979, 13 replies of
Governments had been received.
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4. The Commission, at its eleventh session, also
established a working group but deferred the designation
of the States members of that Group until its present
session.

S. This report, divided in two chapters, is based on:
(a) The views expressed and proposals submitted at

the eleventh session of the United Nations Commission
on International Trade Law (UNCITRAL);

(b) The discussions in the Sixth Committee on the
Commission's report on the work of its eleventh session,
and

(c) The suggestions contained in the replies of Gov­
ernments to the note verbale mentioned in paragraph 3.

6. Chapter I of the report follows the order of the
Programme of Action on the Establishment of a New
International Economic Order, which is contained in
General Assembly resolution 3202 (S-VI). This, it is
thought, facilitates the consideration of those aspects of
the new international economic order which might have
a legal bearing.

I. Review of subject-matters of possible relevance to
international trade

A. GENERAL PRINCIPLES OF INTERNATIONAL
ECONOMIC DEVELOPMENT

1. General principles

7. The resolutions of the sixth and seventh special
sessions of the General Assembly and the Charter of
Economic Rights and Duties of States set forth general
principles which should govern international economic
relations.2 The General Assembly declared as the funda­
mental purpose of the Charter of Economic Rights and
Duties of States that of promoting the establishment of
the new international economic order, based on equity,
sovereign equality, interdependence, common interest
and co-operation among all States, irrespective of their
economic and social systems. 3

8. In respect of these general principles a proposal
was submitted by the Philippines at the thirty-first ses­
sion of the General Assembly, entitled "Draft convention
on the principles and norms of international economic
development law".4 At its thirty-third session, the Gen­
eral Assembly adopted a recommendation5 by the Sixth
Committee to include in the provisional agenda of the
thirty-fourth session (1979) an item entitled "Consolida­
tion· and progressive development of the principles and
norms of international economic law relating in partic­
ular to the legal aspects of the neW international eco­
nomic order".6

2 General Assembly resolution 3201 (S-VI), "Declaration on
the Establishment of a New International Economic Order",
para. 4.

8 General Assembly resolution 3281 (XXIX), "Charter of
Economic Rights and Duties of States" (hereinafter referred to
as the Charter), Preamble.

4 A/C.6/311L.7.
5 Official Records of the General Assembly, Thirty-third Ses­

sion, Plenary Meetings, 86th meeting, para. 64.
6 Ibid., Thirty-third Session, Annexes, agenda item 123, docu­

ment A/33/484, para. 5.

9. So far, the general principles of international
economic law have been the subject of discussion mainly
in the Sixth Committee. It was there stated that inter­
national law should be codified in such a way as to
make it an instrument of justice in international relations
by facilitating the regulation and development of equi­
table and mutually beneficial co-operation among States
not only in the political and legal fields but also in trade
and other economic matters.7 The fifth session of the
United Nations Conference on Trade and Development
(UNCTAD) will also deal with the further development
of the rules and principles governing international eco­
nomic relations.s

2. Non-discrimination

10. In the Sixth Committee, reference was made to
the need for elimination of discrimination in interna­
tional trade9 (Algeria, Chad, Cuba, Czechoslovakia,
Democratic Yemen, Iran, Pakistan, Ukrainian SSR,
USSR). The view was expressed that the application of
discriminatory measures constituted one of the basic
obstacles to the development of international trade. The
Commission may recall that at its second session it con­
sidered but did not accept, a proposal that work should
be started on the preparation of a draft convention on
the elimination of discrimination in laws affecting inter­
national trade.

B. COMMODITIES

1. Commodity agreements

11. The Programme of Action on the Establishment
of a New International Economic Order lists as one
important measure the expeditious formulation of com­
modity agreements, where appropriate, in order to reg­
ulate and to stabilize the world markets for raw materials
and primary commodities.10 The subject of commodity
agreements was also included among the proposals of
several Governments (Colombia, New Zealand, Togo)
for the work of UNCITRAL.

12. In the view of one Government (New Zealand),
the Commission's legal expertise might be of considerable
value in facilitating the preparation, inter alia, of the
draft of the Third International Cocoa Agreement, in
tht' negotiating of an international arrangement to re­
place the International Wheat Agreement of 197111 and
in the preparation of the draft International Rubber
Agreement.

2. Producers' associations

13. According to the Programme of Action, all
efforts should be made to facilitate the functioning of
producers' associations, including their joint marketing
arrangements.12 In the course of the last 20 years about

7 A/33/419, report of the Sixth Committee.
S General Assembly resolution 33/154, para. 3 (c).
9 See article 4 of the Charter.
10 General Assembly resolution 3202 (S-VI), "Programme of

Action on the Establishmerit of a New International Economic
Order", I, 3 (a) (iii). See also article 6 of the Charter.

11 See also General Assembly resolution 33/156.
• 12 General Assembly resolution 3202 (S-VI), I, 1 (c). See also

article 5 of the Charter.
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20 interregional and regional producers' associations
have been created.I3 Within the framework of work on
economic co-operation among developing countries,
UNCTAD has prepared two studies on the legal aspects
of multinational marketing enterprises.14 This subject
has also been proposed by Governments for the work of
UNCITRAL (Colombia, Togo).

C. TRADE

1. Generalized system of preferences

14. According to General Assembly resolutions
3202 (S-VI)15 and 3362 (S-VII)16 a generalized system
of preferences for their exports is of fundamental interest
to developing countriesY UNCTAD has set up a Spe­
cial· Committee on Preferences which has reviewed the
existing arrangements for consultations on the system
since 1973 and has made suggestions for the improve­
ment of such procedures.18 Consultations on the system
have also taken place within the framework of the
General Agreement on Tariffs and Trade (GATT).19
Proposals for codification of a generalized system of
preferences have been made in the Sixth Committee
(Pakistan) and in reply to the note of the Secretary­
General (Togo).

2. Most-favoured-nation treatment

15. Apart from, and without prejudice to, general­
ized non-discriminatory and non-reciprocal preferences
in favour of developing countries, international trade
should, according to article 26 of the Charter, be con­
ducted on the basis of most-favoured-nation treatment.

16. The International Law Commission (ILC) in­
cluded the most-favoured-nation clause in its programme
of work in 1967, because it felt that clarification of its
legal aspects might be of assistance to UNCITRAL.
ILC has now elaborated a set of draft articles on most­
favoured-nation clauses, which will be considered by the
thirty-fifth session (1980) of the General Assembly.20

3. Trade obstacles

17. The above-mentioned resolutions call for the
progressive removal of tariff and non-tariff trade bar­
riers and of restrictive business practices.21 This item
has also been proposed for the work of UNCITRAL
during the debate in the Sixth Committee (Nigeria) and
by one Government (Togo) in its reply. The removal of

13 See "Progress achieved by Governments in the implementa­
tion of the Charter of Economic Rights and Duties of States"
(E/5999).

14 TD/B/C.7128 and TD/B/C.7/30.
15 I, 3 (a) (x).
16 I, 8.
17 See also articles 18 and 19 of the Charter.
18 TD/B/713; see also decision 179 (XVIII) of the Trade and

Development Board (Official Records of the General Assembly,
Thirty-third Session, Supplement No. 15 (A/33/15), vol. II, p.
157).

19 See also General Assembly resolution 33/199, "Multilateral
trade negotiations".

20 General Assembly resolution 33/139.
21 General Assembly resolutions 3202 (S-VI), I, 3 (a) (ii), and

3362 (S-VII), I, 8. II

tariff and non-tariff barriers to trade is included in the
programmes of work of UNCTAD and GATT as well
as of the Economic Commission for Europe (ECE). In
its resolution 33/196 on protectionism, the General
Assembly urged the developed countries to eliminate
speedily all forms of protectionist measures and prac­
tices against the exports of developing countries.

18. Within ECE, the Committee on the Develop­
ment of Trade deals with trade obstacles of all kinds.
ECE has published inventories of trade obstacles22 and
encouraged practical action aiming at the reduction or
progressive elimination of all kinds of obstacles to the
development of trade. 23 Some countries have concluded
bilateral agreements on the reciprocal elimination of
obstacles to trade.24

4. Restrictive business practices and unfair competition

19. As far as the elimination of restrictive business
practices is concerned, the resolution of the seventh spe­
cial session of the General Assembly called for a set of
equitable principles and rules.25 Within UNCTAD, a
Group of Experts on Restrictive Business Practices has
been established which has so far held five sessions. 26 As
a result of the work of this Group a first draft of a model
law or laws on restrictive business practices to assist
developing countries in devising appropriate legislation
has been prepared by the UNCTAD secretariat. 27 On the
recommendation of the UNCTAD Trade and Develop­
ment Board28 the General Assembly decided to convene
between September 1979 and April 1980 at Geneva a
United Nations Conference on Restrictive Business
Practices to negotiate and to adopt a set of multilaterally
agreed equitable principles and rules for the control of
restrictive business practices having adverse effects on
international trade, particularly that of developing
countries, and on the economic development of those
countries. 29

20. Work on the limitation of restrictive business
practices has been carried out also in connexion with the
preparation of an international code on transfer of tech­
nology and a code of conduct of transnational corpora­
tions. Other organizations like the World Intellectual
Property Organization (WIPO) and the United Nations
Industrial Development Organization (UNIDO) are also
dealing with the problem of restrictive business practices.

21. It has been proposed by one Government
(Yugoslavia), that UNCITRAL should also take up this
item. In the view of this Government, ONCITRAL
should analyse whether all aspects of the problem of
restrictive business practices have been included in the
work done so far and should moreover function as a co-

22 "Consolidated inventory of administrative restrictions in
East-West trade" (TRADE/R.336); see also a note of the secre­
tariat, TRADE/R,353.

23 See article 14 of the Charter.
24 This new type of agreement has been concluded by Finland

and five socialist countries, see ECE/TRADE/128 p. 9.
25 General Assembly resolution 3362 (S·VII), I, 10.
26 See A/33/15, p. 80; see also TD/B/717 (TD/B/C.2/AC.6/

10; TD/B/C.21AC.6/ 13, TD/B/C.2/AC.6/18).
27 TD/B/C.2/AC.6/16.
28 General Assembly resolution 178 (XVIII).
29 General Assembly resolution 33/153.
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ordinating body which should ensure conformity be­
tween the various drafts.

22. Closely related with the problem of restrictive
business practices are questions of unfair competition.
The Programme of Action deals with them under a
special aspect. It calls for efforts to eliminate such pro­
tective and other measures of state as constitute unfair
competition.80 So far, unfair competition is dealt with
mainly in national legislation, while existing interna­
tional conventions, which do not cover all aspects of the
problem, are not adhered to by all States.

5. Code on international trade law

23. Trade obstacles in a wider sense also arise be­
cause of differences in the legal regime of international
trade applied by the various countries. The General
Assembly has time and again reaffirmed

"its conviction that the progressive harmonization
and unification of international trade law, in reducing
or removing legal obstacles to the flow of international
trade, especially those affecting the developing coun­
tries, would significantly contribute to universal eco­
nomic co-operation among all States ona basis of
equality and to the elimination of discrimination in
international trade and, thereby, to the well-being of
all peoples".81

It is on this ground that the General Assembly justified
the convening of a United Nations Conference on Con­
tracts for the International Sale of Goods.82

24. The preparation of a code of international trade
law was proposed as a topic for the first programme of
work of the Commission and was mentioned again as a
possible subject for inclusion in the new work pro­
gramme of UNCITRAL.

25. In support of the inclusion of this topic, it was
noted that the current method of unifying special areas
of trade law might eventually produce lack of harmony
between the various instruments, both because the in­
struments might contain conflicting rules and because
the same problems might be resolved differently in differ­
ent instruments.

26. The importance of this topic was also stressed
during the discussion in the Sixth Committee on the
report of the eleventh session of the Commission (Brazil,
Hungary, Iran). A unified international trade law free
from any discrimination was called a vital necessity for
all States (Afghanistan; similar views were expressed by
Sierra Leone and Trinidad and Tobago).

27. In underlining the relation between the estab­
lishment of the new international economic order and
the legal regulation of international trade, the view was
expressed that the principles of the new international
economic order should form the general part of a future
code of international trade law (Poland).

28. The progressive codification of international
trade law is included in the programme of work of the
International Institute for the Unification of Private Law

30 General Assembly resolution 3202 (S-YI), J, 2 (h).
31 General Assembly resolution 33/93.
32 A/CONF.97/2.

(UNIDROIT), which so far has drafted, within a pro­
posed general part of a future code, the chapters on the
formation and interpretation of contracts.88

6. Uniform conflict of law rules

29. Another means of removing legal uncertainties
is the elaboration of uniform conflict of law rules. This
topic has been included, though without priority, into the
new programme of work of the Commission.84 Govern­
ments have, in their proposals, especially referred to
questions of the applicable law in respect of the transfer
of technology (New Zealand) and the activities of trans­
national corporations (Nigeria).

30. The Hague Conference on Private International
Law has dealt with conflict of law rules regarding inter­
national sale of goods and other types of contracts. One
Government (Senegal), in its reply, suggested that the
Commission should, as it did in respect of the unifica­
tion of substantive rules of law, also undertake work on
uniform conflict of law rules for all international com­
mercial contracts.

7. General conditions, standard clauses
and model rules

31. In addition to the drafting of conventions and
similar legal instruments, general conditions, standard
clauses, and model rules for various types of contracts
could be prepared; this would be of special interest to
developing countries. The study of international contract
practices has already been included into the programme
of work of the Commission.35

32. In so far as special contractual clauses are con­
cerned; proposals have been made in respect of clauses
concerning the effect of change of circumstances on
contracts (Poland, Senegal), force majeure clauses (Po­
land, Senegal), clauses in respect of contractual com­
pensation and contractual penalties (Poland), and good
faith (Senegal).

33. Additional proposals have been made regarding
the preparation of general terms of auctions (poland)
and the elaboration of a legal instrument guaranteeing
rules of honest conduct in negotiations of trade con­
tracts (Poland).

8. Arbitration

34. Another proposal in the context of the new in­
ternational economic orderdeals with international arbi­
tration, especially the composition of the arbitration
court and the effects of the arbitral awards (Senegal).
Arbitration has already been included into the pro­
gramme of work of UNCITRAL as a matter of priority.86

9. Recognition and enforcement of judgements

35. In reply to the note of the Secretary-General it
has been proposed that the Commission study questions

33 UNJDROIT 1979, Study L, document 15.
34 A/33/17, paras. 41 and 46.
35 See A/CN.9/159 to 161 (reproduced in this volume, part

two, I. A to C), and 162.
3G See A/CN.9/166 to 170 (reproduced in this volume, part

two, Ill).
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related to the recognition and the enforcement of judge­
ments in commercial matters (Madagascar). This topic
is included in the list of possible items for the pro­
gramme of work of the Commission,87 but was not given
priority.

D. MONETARY SYSTEM

1. Monetary system in general

36. The Programme of Action attaches great im­
portance to the international monetary system and to the
financing of the development of developing countries.
Related subjects have been proposed for the work of the
Commission by some Governments (Colombia, Togo).
These proposals include:

The renegotiation of debts of developingcountries;88
Measures against the impact of the inflation on the

economies of developing countries;89
Measures to eliminate the instability of the interna­

tional monetary system;'0
The maintenance of the real value of the financial re­

sources of the developing countries.

2. Exchange rates
37. As far as the uncertainty of exchange rates is

concerned, UNCITRAL has taken up this matter in the
context of the contractual relations of commercial
parties.u

3. Tax treaties
38. In this context it may be mentioned that another

legal aspect of the international financial relations has
been dealt with by a group of experts on tax treaties'2
between developed and developing countries,'8 and that
a model bilateral convention for the avoidance of double
taxation and the prevention of tax evasion is under
preparation."

E. INDUSTRIALIZATION

1. Investment law
39. The Programme of Action on the Establish­

ment of a New International Economic Order asks for
all efforts on the part of the developed countries to
encourage investors to finance industrial production
projects, particularly export-oriented production, in de­
veloping countries, in agreement with the latter and

87 A/33/17, para. 42.
88 See also General Assembly resolution 33/159, "Debt prob­

lems of the developing countries".
89 See also General Assembly resolution 33/155, "Effects of

the world inflationary phenomenon on the development process".
'0 This problem is dealt with by the InternatiOnal Monetary

Fund.
'1 See the study on clauses protecting parties against the effects

of currency fluctuations (A/CN.9/164; reproduced in this vol­
ume, part two, I, D).

'2 The work of the FOup of experts on tax treaties is also
relevant to the formulatIon of a code of conduct for transnational
corporations; see E/C.lO/AC.2110.

48 See ST/ESA/ll, "Guidelines for tax treaties between de­
veloped and developing countries".

4' E/1978/36.

within the context of their laws and regulations.'& It
has been proposed by one Government (Togo) that
UNCITRAL should deal with the industrial dev~lop­

ment of developing countries.

2. Investment contracts

40. Investment itself, the importation and installa­
tion of industrial units require various commercial
contracts, most of which have not been the subject of
appropriate legal regulation, whether on the national or
international level. To assist developing countries in
this field, UNIDO has prepared various manuals and
guidelines.46 ECEdrafted guidesH and general condi­
tions4S which could be used by developing countries.

41. In the view of one Government (Yugoslavia),
the establishment of uniform rules for consulting con­
tracts40 and engineering contracts would constitute a
significant contribution to the regulation of this impor­
tailt matter, since these types of contracts are insuffi­
ciently regulated.

3. Economic co-operation agreements

42. The setting up of new industrial capacities in­
cluding raw materials and commodity-transforming
facilities in the developing countries requires a close co­
operation between these countries and the developed
countries, as well as among developing countries them­
selves. 50 International economic co-operation. will be
a major item on the agenda for the special session of the
General Assembly in 1980.51

43. One Government (Czechoslovakia) has pro­
posed to regulate, perhaps in the form of a convention,
the obligation of the States to co-operate mutually in
their international economic relations.&2 The co-opera­
tion between States was also proposed by another
Government (Togo).

44. In its resolution entitled "Development and in­
ternational economic co-operation", the seventh special
session of the General Assembly entrusted UNIDO, in
consultation with UNCTAD, with the work on a general

4& General Assembly resolution 3202 (S-VI), III (b). Article 2,
para. 2 (a), of the Charter provides that each State has the right
to regulate and exercise authority over foreign investment within
its national jurisdiction in accordance with its laws and regula­
tions and in conformity with its national objectives and ",riorities
and that no State shall be compelled to grant preferential treat­
ment to foreign investment.

46 "A guide to industrial purchasing" (ID/82); "Subcontracting
for modernizing economies" (ID/129); "Guidelines for contract­
ing for industrial projects in developing countries" (ID/149).

47 "Guide on drawing up contracts for large industrial works"
(ECE/TRADE/117).

4S General Conditions for the Supply of and Plant Machinery
for Export, No. 188; General Conditions for the Supply and
Erection of Plant and Machinery for Import and Export, No.
188A; Additional Clauses for Supervision of Erection of Plant
and Machinery Abroad, No. 188B; General Conditions for the
Erection of Plant and Machinery Abroad, No. 188D.

40 See also ID/3/Rev.l, "Manual on the use of consultants in
developing countries".

50 The United Nations Conference on Technical Co-operation
among Developing Countries was held at Buenos Aires in 1978;
see also General Assembly resolution 33/134.

51 General Assembly resolution 33/198.
52 The duty of States to co-operate is included in articles 7, 8

and 9 of the Charter.
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set of guidelines for bilateral industrial co-operation.58
Both secretariats have dealt jointly with trade and
trade-related aspects of industrial collaboration arrange­
ments.54 UNCTAD has emphasized the role of inter­
governmental framework agreements in promoting in­
dustrial collaboration arrangements,55 whereas UNIDO
has examined the ways in which the instrument of inter­
governmental agreements might be used as a framework
for international industrial co-operation.56

45. On a regional level, the Committee for Trade
and Development of ECE has analysed co-operation
and co-operation agreements for several years51 and
keeps a register of trade and co-operation agreements.58

4. Contracts on industrial co-operation

46. The Committee for Trade and Development of
ECEhas formulated a guide on drawing up international
contracts on industrial co-operation.59 This guide is
mainly, but not exclusively, concerned with co-operation
arrangements between socialist and capitalist countries
in Europe.

47. UNIDO has dealt with another type of contract
which is used in the context of industrialization and in­
vestment, i.e., the contract to set up joint ventures.60

F. TRANSFER OF TECHNOLOGY

1. Importance of technology

48. The transfer of technology has been singled out
in the Programme of Action· as an especially important
item. It was advocated that not only an international
code of conduct for the transfer of technology be formu­
lated but also that commercial practices governing trans­
fer of technology be adapted to the requirements of the
developing countries.61 It may be noted that the resolu­
tion of the seventh special session contains a chapter on
science and technology.62

49. An over-all review of the application of science
and technology in the developing countries and the in­
ternational co-operation in this field will be undertaken
by the United Nations Conference on Science and Tech­
nology for Development which will be convened in
Vienna from 20 to 31 August 1979.68

50. Questions of transfer of technology are also on
the agenda of the third General Conference of UNIDO,
to be convened at New Delhi from 21 January to 8 Feb­
ruary 1980, Item 5 (b) (iii) of this agenda is formUlated

58 General Assembly resolution 3362 (S-VII), IV, 7.
64 TD/B/C.2/188/Rev.1.
55 UNCTAD/ST/MD/12, TD/B/C.2/179.
u6 ID/B/C.3/68.
u1 "Analytical report on industrial co-operation among ECE

countries" (E/ECE/844/Rev.1).
u8 TRADE/R.334/Rev.2.
r,9 ECE/TRADE/124.
60 "Manual on the establishment of industrial joint-venture

agreements in developing countries" (10/68).
01 General Assembly resolution 3202 (S-VI), IV (a) and (d).
62 General Assembly resolution 3362 (S-VII), III.
6" In this connexion, see especially A/CONF.81/PC.19,

"Overview of activities of organs, organizations and programmes
of the United Nations system", and A/CONF.81/PC.21, "Pre­
liminary draft programme of action, target area III: transfer of
technology for the benefit of development".

as "International co-operation in the field of transfer
and development of industrial technologies with a view
to increasing the technological capabilities of the de­
veloping countries".64

2. Code of conduct for the transfer of technology

51. Several Governments, in their proposals for the
work of UNCITRAL, have referred to the transfer of
technology (Chad, Colombia, New Zealand, Togo, Yu­
goslavia). In the view of one Government (New Zea­
land), UNCITRAL should consider the code of conduct
for the transfer of technology in relation to the. most
appropriate applicable law and to the settlement of dis­
putes. Another Government (Yugoslavia) stresses the
need of co-ordination in this field because several bodies
currently deal with the transfer of technology.

52. Work on the code is being carried out in the
United Nations Conference on an International Code of
Conduct on the Transfer of Technology, which held its
first session65 from 16 October to 11 November 1978,
on the basis of preparatory work by UNCTAD.66 A re­
sumed session took place during the first quarter of
1979. There will be a subsequent session if necessary.61
Transfer of technology has been considered also in con­
nexion with the activities of multinational corporations.68

3. Contracts for the transfer of technology

53. The transfer of technology was one of the sub..
jects suggested for examination by the Commission.69
Apart from the work on an international code of con­
duct on the transfer of technology, UNCITRAL, in the
view of one Government (Yugoslavia), should elaborate
general terms or a standard contract on the transfer of
technology among industrial and developing countries.

54. So far there exists no international unified law
on licensing contracts (patents, trade marks, know-how)
and most national legal systems do not regulate these
contracts adequately. There are, however, studies,
manuals and guidelines prepared by UNCTAD,10
UNIDO,71 WIPO/2 and ECE.18

64 General Assembly resolution 33/77.
65 TO/CODE TOT/10, report; TO/CODE TOT/9, draft

code.
6GTD/CODE TOT/1 and 4.
67 General Assembly resolution 33/157.
68 ST/ESA/12.
69 A/33/17, para. 41, II (c), and para. 59.
10 UNCTAD is preparing a handbook entitled "Transfer· of

technology"; see A/CONF.811PC.19, p. 30.
11 See 10/98, "Guidelines for the acquisition of foreign tech­

nology in developing countries with special reference to tech­
nology licenceagreements"; 10/187, "Development and transfer
of technology series No. 1. National approaches to the acquisi­
tion of technology"; 10/189, "Development and transfer of
technology series No.2. UNIDO abstracts on technology trans­
fer. S(udies and reports on the development and transfer of
technology (1970-1976)".

72 WIPO published a licensing guide for developing countries
in 1977.

13 ECE has elaborated a "Guide for use in drawing up con­
tracts relating to the international transfer of know-how in the
engineering industry" (TRADEI2221Rev.l); see also "Licensing
and leasing" (TRADE/INF.2); further, ECE is preparing a
manual on licensing procedures and related aspects of tech­
nology transfer (TRADE/R.374).
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4. Industrial property rights

55. Some Governments (Colombia, Yugoslavia)
have proposed that UNCITRAL deal with industrial
property rights. In this field, UNCTAD has analysed
the role of the patent system in the transfer of tech­
nology to developing countries74 and WIPO has pre­
pared various model laws for developing countries,
notably on inventions, marks, trade names, acts of un­
fair competition, industrial designs, appellations of
origin and indications of source.75 Model laws for de­
veloping countries on inventions and know-how and on
trade marks are to be issued by WIPO in 1979.76

G. TRANSNATIONAL CORPORATIONS

1. Activities of transnational corporations

56. Chapter V of the Programme of Action deals
with regulations of and control over the activities of
transnational corporations.77 In the course of discus­
sions in the Sixth Committee (Colombia, Democratic
Yemen, Kuwait, Nigeria, Syria, Yugoslavia), and in
reply to the note of the Secretary-General (Colombia,
Czechoslovakia, Poland, Senegal, Togo, Yugoslavia),
many Governments have proposed that UNCITRAL
should deal with transnational corporations.78 It may be
recalled that the past and current programmes of work
of the Commission contain an item entitled "Multina­
tional enterprises", but that the Commission did not
accord priority to it.79

57. It may be recalled that the Commission, at its
eighth session, had before it a report of the Secretary­
General80 on multinational enterprises. The Commission
decided to maintain this item on its agenda but not, for
the time being, to undertake itself work on the subject.81

This decision was taken in view of the establishment by
the Economic and Social Council of the Commission on
Transnational Corporations and of the Information and
Research Centre on Transnational Corporations.

58. The Commission on Transnational Corporations
established an Intergovernmental Working Group on a
Code of Conduct, which held seven sessions so far (the
eighth session will be in May 1979) and which will for­
ward a draft Code of Conduct on Transnational Cor­
porations82 to that Commission. The Commission on
Transnational Corporations will consider the work re­
lated to the formulation of a code of conduct at its fifth
session in May 1979.83

74 TD/BIAC.11119.
75 These model laws are available in English, French and

Spanish.
76 A/CONF.81/PC/19, p. 27.
77 See also STIESA/15, "Summary of the hearings before the

Group of Eminent Persons to Study the Impact of Multinational
Corporations on Development and on International Relations".

78 See Article 2, para. 2 (b), of the Charter.
79 A/33/17, para. 41, II (b), and para. 59.
80 AICN.9/104 (Yearbook ... 1975, part two, VI).
81 UNCITRAL, report on the eighth session (A/lO017), para.

94 (Yearbook ... 1975, part one, II, A).
82 E/C.I01AC.218 and 9. The report 'of the latest session of

the Intergovernmental Working Group is not yet available.
88 E/C.I0/44.

59. One Government (Yugoslavia) considers as a
very significant question of the law of the new interna­
tional economic order the legal status of branch offices
of tranSnational corporations in developing countries
relative to head offices.

2. Illicit payments

60. In the context of transnational corporations, the
Economic and Social Council established the Ad Hoc
Intergovernmental Working Group on the Problem of
Corrupt Practices, and requested United Nations agen­
cies and bodies, especially UNCITRAL, to render such
assistance to the Ad Hoc Intergovernmental Working
Group as it may request.84

61. After preparatory work by the Ad Hoc Inter­
governmental Working Group,85 the Economic and
Social Council established a committee to prepare an
international agreement on illicit payments. This com­
mittee held its first session from 29 January to 3 Feb­
ruary 1979 and discussed a draft convention86 which it
is intended should be finalized at a second session in
May 197987 and will eventually form the basis for con­
sideration by a conference of plenipotentiaries in 1980.88

H. PERMANENT SOVEREIGNTY OF STATES
OVER NATURAL RESOURCES

1. Natural resources
62. Another item in the Programme of Action re­

lates to assistance in the exercise of permanent sover­
eignty of States over natural resources.89 The exploration
and exploitation of natural resources is of great impor­
tance for development.90 The General Assembly deals
frequently with multilateral development assistance for
the exploration of natural resources91 and the Economic
and Social Council has established a Committee on
Natural Resources.92 Several proposals of Governments
for the work of UNCITRAL deal with the permanent
sovereignty of States over natural resources (Colombia,
Nigeria, Senegal, Yugoslavia).

2. Nationalization
63. Several proposals (Nigeria, Senegal, Yugoslavia)

are concerned with compensation in cases of nationali­
zation, expropriation and other aspects of transfer of
ownership. These questions are cOIlsidered as important
and of universal significance and have been the centre
of attention during the elaboration and discussion of the
Charter of Economic Rights and Duties of States.98
These questions have also been discussed in the Com­
mittee on Natural Resources94 and in connexion with

84 Economic and Social Council resolution 2041 (LXI).
85 For the reports of this Working Group, see E/1978/39 and

E/1978/115.
86 EIAC.67IL.l and L.2.
87 E/AC.6712.
88 Economic and Social Council resolution 1978/71.
89 General Assembly resolution 3202 (S-VI), vm.
90 Ibid., IV (e).
91 General Assembly resolution 33/194.
92 Economic and Social Council resolution 1535 (XLIX).
98 Controversy arose especially regarding the notion of "aP­

propriate" compensation..See article 2, para. 2 (c), of the Charter.
94 E/C.7/76, para. 73.
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CO-ORDINATION AND CO-OPERATIONB.

70. A second important issue, which was also raised
by several Governments (Argentina, Germany, Federal
Republic of, United Kingdom, Yugoslavia), concerns
the co-ordination or work between international organi­
zations and bodies within and without the United Na­
tions system. This issue does not arise solely in the
context of the new international economic order, though
problems of co-ordination may be aggravated by the

Issues for considerationII.

95 See art. 52 of the draft code.
96 See article 30 of the Charter.
97 See also Economic and Social Council resolution 1978/62,

"International co-operation on the environment".
98 Report of the Standing Sub-Committee on International

Trade Law Matters of the Asian-African Legal Consultative
Committee (twentieth session, Seoul, 20-26 February 1979),
para. 9.

A. SCOPE OF LAW OF INTERNATIONAL TRADE

65. It would appear that the basic question which
confronts the Commission is not whether the Commis­
sion should deal with the key issues of and general
policies underlying the new international economic order
as such. These issues and policies are to a great extent
of a political and economic nature and cannot be dealt
with by a legal body such as the Commission. Therefore,
it would seem to follow that the Commission, in con­
sidering in what manner it could best implement the
mandate conferred upon it by the General Assembly,
should focus its attention on subject-matters in the area
of international· trade law that are relevant in the con­
text of the new international economic order.

66. In this connexion it may be noted that the view
has been expressed, during discussions in the Sixth
Committee and in replies from Governments, that the
preparation of legal instruments such as the UNCITRAL
Arbitration Rules, the draft Convention on the Carriage
of Goods by Sea and the draft Convention on Contracts
for the International Sale of Goods, constitutes a signifi~

cant contribution to the implementation of the new
international economic order. This view was reiterated
by the Asian-African Legal Consultative Committee
(AALCC), at its twentieth session held at Seoul in Feb­
ruary 1979, when it evaluated the action taken by the
Commission at the latter's eleventh session "with regard
to the recommendation by AALCC concerning
UNCITRAL's future programme of work with particular
emphasis on the aspect of legal implications arising from
the new international economic order". The relevant
part of the report98 of the AALCC Standing Sub-Com­
mittee on International Trade' Law Matters reads as
follows:

"The discussion in the Sub-Committee revealed
that, because of the specific nature of UNCITRAL's
work and of the mandate given ,to it by the United

3. Environment

64. One special aspect of natural resources is the
environment. Proposals of Governments (Colombia,
Poland) relate to the co-operation of States in evolving
international norms and regulations in the field of the
environment,96 The United Nations Conference on the
Law of the Sea deals with environmental questions in
connexion with sea-bed resources and their protection.
As regards the environment ir general valuable work is
being rendered by the United Nations Environment
Programme (UNEP).97

the elaboration of a code of conduct for transnational Nations General Assembly, it was first of all 00-
corporations.95 . portant that UNCITRAL gave·due consideration to

the policies underlying the new· international eco­
nomic order in each of the subject-matters under
consideration by it, as appropriate. In this connexion,
reference was made to the important work carried
out by UNCITRAL in respect of the United Nations
Convention on the Carriage of Goods by Sea (Ham­
burg Rules), adopted by a United Nations conference
of plenipotentiaries in 1978. That Convention had
taken into account the interests of developing na­
tions in this important mode of transport and had
achieved a more equitable balance between the inter­
ests of the shipper and carrier.

"... The Sub-Committee was, therefore, of the
view that the aims which the new international eco­
nomic order sought to achieve would, in respect of
UNCITRAL, best be served if an approach similar to
that taken in respect of the new Hamburg Rules
would permeate the other work of UNCITRAL."
67. Accordingly, the Commission, in considering

its tasks and functions in respect of the new international
economic order, may wish to conclude that the estab­
lishment of legal rules on several topics included in the
past and current programmes of work is of direct rele­
vance to the new international economic order.

68. Chapter I of this report sets forth a list of sub­
ject-matters which, in different degrees, may be said to
bear upon international trade and to have legal implica­
tions. In this respect several points may be noted. First,
if the Commission's traditional approach to the unifica­
tion and harmonization of international trade law is
usedas a yardstick, the majority of subject-matters listed
there could be considered as falling outside the scope of
its work. Secondly, if by another interpretation of its
mandate, the Commission would take up certain of the
subject-matters listed in respect of which economic as­
pects are preponderant, it would probably be necessary
for it to organize its working methods in such a way that
the necessary consensus in respect of the broad content
of the legal rules to be drafted is reached before the
actual preparation of legal texts.

69. Therefore, it seems that the essential question is
not so much whether the Commission has the mandate
to deal with a given topic, but rather whether the Com­
mission can realistically deal with such topic without
losing its effectiveness as a legislative body. Past experi­
ence has shown that consensus and a high standard of
expertise in matters under consideration are important
elements of such effectiveness.
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fact that the General Assembly called upon all organs
of the United Nations to implement the new interna­
tional economic order.

71. The terms of reference of the Commission ex­
pressly include the task of co-ordinating the work of
organizations active in the field of international trade
law and of encouraging co-operation among them. Ade­
quate working relationships have been established with
some international organizations, principally with those
outside the United Nations system, but not as yet with
others.

72. The purpose of co-ordination is not only to
avoid duplication of efforts. More important is that the
legal texts drafted by various organs and organizations
in the international trade law field should reflect a com­
mon approach and constitute a coherent system. Also,
there are indications that the legislative activity on the
international level has now reached such proportions
that, without effective co-ordination, a stage of confu­
sion may well .be reached very soon, leading to conflict­
ing rules, and therefore non-ratification by States, or,
simply, non-application by the courts. Hence, there is
justification for a co-ordinating and, perhaps, super­
visory body.

73. The Commission, at its eleventh session, con­
sidered a number of suggestions as to machinery for
more effective co-ordination:

(a) Co-ordination by the secretariat, through inter­
secretariat meetings;

(b) The establishment of a co-ordinating committee
consisting of members of the Commission;

(c) The establishment of a steering committee com­
posed of members of bodies engaged in the unification
of international trade law.
While the procedure under (a) has led to positive re­
sults with organizations outside the United Nations sys­
tem, it has proved inadequate within that system. It is
submitted that a committee of the kind referred to under
(b) or (c) above might be an appropriate procedure if it
were given by the General Assembly express terms of
reference.

74. It may be noted that, in the economic field, the
General Assembly emphasized the need to oversee and
monitor the implementation of the decisions and agree­
ments reached in various appropriate fora of the United
Nations and, to this end, decided to convene in 1980
a special session of the General Assembly in order to

ascertain the progress made in the establishment of the
new international economic order and to take appro­
priate action for the promotion of the development of
developing countries and international economic co­
operation.99 In this context, one Government (Argentina)
suggested that the work of the Commission be co­
ordinated with the work of the Committee of the Whole
which was established by General Assembly resolu­
tion 32/174.

75. In the view of another Government (Yugo­
slavia), the fact that codification of international and
uniform norms is performed by many organizations
imposes the need for co-ordination of common and
general matters; this would be in the interest of all those
involved in the codification and the establishment of the
new international economic order. In the view of that
Government, as long as there is no co-ordinating centre
for general legal issues, there will be not only the risk
of duplication of work but also the danger of contra­
dictory legislation.

76. It is clear that the Commission has no power
to oblige other organizations to take up an item of work
or cease to deal with an item. One course of action
therefore would be to wait till other organizations refer
certain subjects of a general legal nature to the Commis­
sion. One Government (United Kingdom) has sug­
gested that UNCITRAL could assume on an agency
basis the examination of certain aspects of a new inter­
national economic order referred to it by other United
Nations bodies, which were appropriate to its expertise.

C. WORKING GROUP ON THE
NEW INTERNATIONAL ECONOMIC ORDER

77. The Commission, at its eleventh session, estab­
lished a Working Group on the New International
Economic Order but deferred the designation of the
States members of this Group until the present session.

78. Under the decision taken at the eleventh ses­
sion, the Working Group would have as mandate to
examine the present report in order to make recom­
mendations as to specific topics that could appropriately
form part of the programme of work of the Commission.
It is thought that a general discussion in the Commis­
sion on the issues set forth in sections A and B of this
chapter of the report would assist the Working Group
in its task.

99 General Assembly resolution 32/174.
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Introduction

1. At its eleventh session (New York, 30 May-16
June 1978) the United Nations Commission on Inter­
national Trade Law considered the future programm.e
of work of .the Commission.1 In this connexion the
Commission decided that priority should be given, inter
alia, to consideration of the subject of transportation.
The Commission requested the Secretary-General to
prepare "studies setting forth the work so far accom­
plished by international organizations in the fields of
multimodal transport, charter-parties, marine insurance,
transport by container and the forwarding of goods".2

The present report has been prepared pursuant to this
request.

2. The report first mentions in brief the major res­
olutions of the General Assembly, the Economic and
Social Council of the United Nations and the United
Nations Conference on Trade and Development
(UNCTAD) in the field of transport. The report then
considers the work of international organizations on the
five topics in the field of transportation law specifically
referred to in the Commission's decision: multimodal
transport, charter-parties, marine insurance, transport
by container and the forwarding of goods.

* 26 March 1979.
1 Official Records of the General Assembly, Thirty-third Ses­

sion, Supplement No. 17 (A/33/t7), chap. IV (Yearbook ..•
1978 part one, n. A).

2 ibid., paras. 67 (c) (vii) and 68.

123

I. Major resolutions of the General Assembly, the
Economic and Social Council· and UNCTAD in the
field of transport (in chronological order)

3. In resolution 1082 A (XXXIX) of 30 July 1965
the Economic and Social Council noted the need for a~
integrated approach within the United Nations concern­
ing transport policies, the importance of appropriate
institutional arrangements for the development and
maintenance of transport facilities, and the over-all re­
sponsibility of the Economic and Social Council and
the Secretary~General in promoting and co-ordinating
activities in the field of transport development.

4. The· Economic and Social Council, by resolution
1373 (XLV) of 2 August 1968, requested the Secretary­
General to assume responsibility for all forms of land
transport, as well as water transport on inland water­
ways· and by coastal or short-sea services including
port. facilities associated with such transport. The res­
oluilon also asked the Secretary-General to co-ordinate
all activities involving the use of more than one mode of
transport and to undertake studies or research in the
field of intermodal or interdisciplinary transport matters.

5: At its second session UNCTAD adopted res­
olutIOn 14 (II) of 25 March 1968, by which it extended
its competence to cover international shipping legisla­
tion, particularly concerning bills of lading for carriage
of goods by sea, charter-parties, marine insurance and
the possibility of drafting an international instrument
?ealing with international relations in shipping.
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6. The Trade and Development Board of UNCTAD,
by resolution 46 (VII) of 21 September 1968, in­
structed the Committee on Shipping of UNCTAD to
create a Working Group on International Shipping Leg­
islation and to establish the terms of reference of that
Working Group on the basis of UNCTAD Conference
resolution 14 (II) of 25 March 1968.

7. On 25 April 1969, the Committee on Shipping of
UNCTAD adopted resolution 7 (III) creating an
UNCTAD Working Group on International Shipping
Legislation, which was charged with reviewing the eco­
nomic and commercial aspects of international legisla­
tion and practices in the field of shipping and making
recommendations to UNCITRAL concerning the draft­
ing of new legislation or other appropriate action in the
field of shipping. At its first session (Geneva, 1-12
December 1969), the UNCTAD Working Group on
International Shipping Legislation adopted the following
work programme, listed in order of priority: bills of lad­
ing, charter-parties, general average, marine insurance,
and economic and commercial aspects of international
legislation and practices in other areas of shipping.

8. By resolution 1734 (UV) of 10 January 1973,
the Economic and Social Council requested UNCTAD
to take up the subject of international combined trans­
port and to prepare studies on all relevant aspects, in­
cluding such matters as effects on international trade
and transport, balance of payments, costs of interna­
tional transport, insurance, and the relation of the in­
ternational combined transport of goods to national
policie:,' on transport, trade arid insurance. The Trade
and Development Board of UNCTAD was requested
to establish an intergovernmental preparatory group
charged with preparing a draft convention on interna­
tional mdtimodal transpor:t for submission to a con­
ference of plenipotentiaries.

9. The Economic and Social Council, by decision 6
(LVI) ,of 14 May 1974, requested the Trade and
Development Board of UNCTAD to convene an ad hoc
intergovernmental group on container stahdards. This
intergovernmental group would assess the wotk done by
the International Organization for Standardization (ISO)
concerning frej~ht containers and the impact of stand-

. ardization in,conll.\.iner transport on the,' economies,
particularly ofci.yveloping..countries, and would consider
the practicability and desirability of drawing up an in­
ternational agreement on container st<indards.

10. By resolution 2043 (LXI) of 5 August 1976,
the Economic and Social Council recalled its and the
General Assembly's prior resolutions on the decen­
tralizati0n of economic and social activities and the
strengthening of the regional commissions. The Council
reaffirmed that the regional commissions should become
the main general economic and social development
centre" within the United Nations system for their re­
spective regions.

11. The Committee for Programme and Co-ordina­
tion (CPC) noted in the report on its seventeenth' ses-

sion8 that for maritime transport at the global level the
Intergovernmental Maritime Consultative Organization
(IMCO) was responsible for maritime matters that were
primarily of a technical nature or concerned the safety
of shipping and UNCTAD was responsible for trade
and development and related aspects of shipping. The
Committee recommended that primary responsibility
within the United Nations system should be vested in
UNCTAD for multimodal transport and containeriza­
tion, in the United Nations Department of Economic
and Social Affairs for new transport technologies and
in the Economic Commission for Europe (ECE) (acting
on behalf of the system) for the transport of dangerous
goods. 4 The conclusions and recommendations of CPC
were endorsed by the Economic and Social Council in
resolution 2098 (LXIII) of 3 August 1977.

12. In the report on its seventeenth session, CPC
also recommended that primary responsibility within the
United Nations system for transport by land and inland
waterways, coastal shipping and short sea services should
be transferred from United Nations Headquarters to
the regional commissions. This recommendation was
endorsed by the Economic and Social Council in its
resolution 2098 (LXIII) of 3 August 1977. By resolu­
tion 32/206 of 21 December 1977, the General As­
sembly authorized the Secretary-General to submit
programme proposals for transferring resources for the'
increased activities in the transport programmes of the
regional commissions and the actual transfer of funds
was then approved by General Assembly resolution 33/
116 C (III) of 29 January 1979.

13. Following the adoption of Economic and Social
Council resolution 2098 (LXIII) of 3 August 1977,5
assigning primary responsibility for wqrk on multimodal
transport and ~ontainerization to UNCTAD, the Trade
and DevelopmentBoard of UNCTAD adopted decisiun
169 (XVIII) on 15 September 1978. This decision ex­
panded the terms of reference of the UNCTAD Com­
mittee on Shipping to include work on the global aspects
of multimodal transport and containerization, wherever
there is a sea link.

n. Survey of the work of intemational organizations
on the five topics specifically referred to at tbe
eleventh session of UNCITRAL

A. MULTIMODAL TRANSPORT

(a) Work linked to the work of UNCTAD on
multimodal transport

14. Based on Economic and Social Council resolu­
tion 1734 (UV) of 10 January 1973,6 the Trade and
Development Board adopted decision 96 (XII) of 10
May 1973 which established an Intergovernmental Pre­
paratory Group on a Convention On International Multi­
modal Transport. The Preparatory Group was requested

8 Ibid., Thirty-second Session, Supplement No. 38 (A/32138),
para. 14 (1).

4 Ibid., para. 14 (2).
5 See para. 11 above.
~ See para. 8 above.
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to elaborate a preliminary draft for a Convention on
International Multimodal Transport, bearing in mind
the particular needs and requirements of developing
countries.

15. For the purposes of the work of UNCTAD, in­
ternational intermodal transport is considered to cover
the international transport of goods from one country
to another by more than one mode of transport (sea,
rail, road or air) on the basis of a single transport docu­
ment issued by a "multimodal transport operator" to the
shipper of the goods. In a number of studies prepared
for the Preparatory Group, the UNCTAD secretariat
has examined the economic, commercial and legal issues
involved in international multimodal transport. Studies
by the UNCTAD secretariat have also explored the
liability, insurance, customs and documentary regimes
applicable to such transport operations, as well as the
technical, financial and labour aspects of modern trans­
port techniques.

16. The Intergovernmental Preparatory Group held
six sessions and at the conclusion of the sixth session
(21 February-9 March 1979) it approved a draft Con­
vention on International Multimodal Transport. The
draft Convention would set internationally binding
norms of liability for multiniodal transport operations
and would establish an international legal regime for
contracts and documents used in the course of interna­
tional multimodal transport. The draft Convention con­
tains provisions dealing, inter alia, with the following
subjects: the scope of application of the Convention;
issuance, content and evidentiary effect of multimodal
transport documents; liability of the multimodal trans­
port operator for loss, damage or delay in the delivery
of the goods; liability of the consignor of the goods;
claims and actions arising under the Convention; and
the rights of national authorities to have consultations
with multimodal transport operators, especially before
the introduction of new technology and services.

17. The draft Convention on International Multi­
modal Transport will be submitted for consideration to
a conference of plenipotentiaries. Issues left unresolved
by the Intergovernmental Preparatory Group and which
will have to be settled by the conference include the
treatment of customs questions in the Convention, the
monetary limits on the liability of multimodal transport
operators both for concealed and for non-concealed
damage to the goods, and certain aspects of the required
content of multimodal transport documents.

18. The General Assembly, by resolution 3J/J60
of 20 DeceMoer 1978, decided that the Trade and
Development Board of UNCTAD should convene a
conference of ~Ienipotentiaries on a convention on in­
ternational multimodal transport. The Conference is
expected to be convened in November 1979.

19. The regional commissions have co-operated
with UNCTAD in the elaboration of a draft Convention
on International Multimodal Transport by organizing
regional seminars and preparatory meetings on the sub-,
ject, preparing wor:dng papers, and providing technic;..>l

assistance to States in the region prior to their participa­
tion in sessions of the UNCTAD Intergovernmental
Preparatory Group on a Convention on International
Multimodal Transport.

20. A number of international organizations fol­
lowed closely the work of the UNCTAD Intergovern­
mental Preparatory Group by attending its sessions or
presenting their views by means of written comments.
These international organizations included, inter alia,
IMCO, the International Civil Aviation Organization
(ICAO), the League of Arab States (LAS), the Organ­
ization of African Unity (OAU), the Organization of
American States (OAS), the European Economic Com­
munity (EEe), the Organization for Economic Co-op­
eration and Development (OECD), the Central Office
for International Railway Transport (OCTI), the Cus­
toms Co-operation Council (CCC), the International
Chamber of Commerce (ICC), the International Road
Transport Union (lRU), the Baltic and International
Maritime Conference (BIMCO), the International Air
Transport Association (lATA), the International Cham­
ber of Shipping (ICS), the International Federation of
Forwarding Agents' Associations (FIATA), the Inter­
national Maritime Committee (IMC) and the Interna­
tional Shipowners Association (INSA).

(b) Work not linked to the work of UNCTAD on
multimodal transport

21. The International Institute for the Unification
of Private Law (UNIDROIT) prepared in 1965 the fir~t

draft conventiol -:n ~he subject of multimodal transport,
the Draft Come,;;tion on Contract for the Combined
International CaTfiage of Goods (Rome Draft, 1965).
In 1969 the International Maritime Committee ap­
proved a Draft Convention on Combined Transport~

(Tokyo Rules, 1969). The latter draft convention was
considered at a round table meeting of international
organizations convened by UNIDROIT in 1970, which
adopted a Draft Convention on the International Com­
bined Transport of Goods (Round Table Draft, 1970).
The Round Tahle Draft was the subject of further
discussions at joint meetings of IMCO and ECE, which
resulted in 1972 in the preparation of a Draft· Conven­
tion on the International Combined Transport of Goods
(TCM Convention, 1972). Consideration of the draft
TCM Convention was however not included by the
Economic and Social Council in the agenda of the 1972
United Nations/IMCO Conference on International
Container Traffic. At the Conference, opportunity was
provided for an exchange of views on general policy
questions concerning international multimodal transport
and the Conference approved a resolution which then
formed the basis of Economic and Social Council res­
olution 1734 (UV) of 10 January 1973.7

22. A number of international organizations have
drawn up uniform rules or forms covering the multi­
modal transport of goods. Among such uniform lUles or
forms are the following:

7 See para. 8 above.
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(a) Uniform Rules for a Combined Transport Doc­
ument (ICC Rules), by ICC (ICC publication 298 pub­
lished in 1975, in:orporating ICC publication 27? of
1973 on the subject but revising it as to the lia">iJity of
the combined transport operator for delay);

(b) Combined Transport Bill of Lading
(COMBICONBILL), approved and recommended in
1971 by BIMCO;

(c) Standard Conditions Governing PlATA Com­
bined Transport Bills of Lading (FBL), approved by
PlATA in 1970, revised in 1978, so :1.at it is now sub­
ject to the ICC Uniform Rules for a Combined Trans­
port Document;

(d) Combined Transport Document (INSA Stand­
ard Form), approved and recommended by INSA in
1974;

(e) Combined Transport Document (COMBIDOC),
issued jointly by BIMCO and INSA in 1977, and ap­
proved by ICC as meeting all requirements of the ICC
Uniform Rules for a Combined Transport Document;

(I) Recommendation for the format of Combined
Transport Bills of Lading, included in the recently
issued version of the publication by ICS entitled "Rec­
ommendations for the Format of Bills of Lading".

23 In 1960 the socialist States in Eastern Europe
adopted an Agreement concerning the Combined Car­
riage of Goods by Rail and Water.

24. lATA has elaborated a system of using the
standard airway bill as the sole multimodal transport
document for carriage involving aircraft and trucks
where the air carrier is the responsible multimodal
transport operator.

25. OCTI will convene a conference in 1980 to
consider revision of the 1970 CIM Convention con­
cerning the Carriage of Goods by Rail and the 1970
CIV Convention concerning the Carriage of Passengers
and Baggage by Rail. The Revision Conference will also
have the opportunity to consider the possible harmoni­
?ation of the transport law on international carriage by
rail with the transport laws governing other modes of
international transport.

26. In 1976 the Economic Commission for Latin
America (ECLA) prepared a report on international
muitimodal transport over land. which identified the
major obstacles to the establishment of multimodal
land··transport services in the region. ECLA is now pre­
paring a draft Latin American Convention on the Civil
Liability of Carriers in jlwTnational Land Transport.
Under the draft ConventIon the same standards of li­
ahility are intended to apply to carriers by road and
carriers by rail.

27. The Committee of Experts on the Transport of
Dangerous Goods, established by the Economic and
Social Council and serviced by ECE, is engaged in de­
veloping common standards with regard to the packag­
ing, labelling and handling of dangerous goods. The
Committee usually makes recommendations which are
then implemented by Governments as national regula­
tions and by international organizations whose regula-

1

tions incorporate the recommendations or are modelled
on them. The Committee is considering the possibility
of drafting an international convention on the transport
of· dangerous goods by all modes of transport.

28. A study of combined railroad transport facilities
for international traffic has been undertaken jointly by
ICC, the International Road Transport Union, the In­
ternational Union of Railways and the International
Union of Combined Rail/Road Enterprises.

B. CHARTER-PARTIES

29. The subject of charter-parties has been on the
work pr?gramme of the UNCTAD Working Group on
Int~rnatlOnalShipping Legislation since its first se8sion,
whIch was held in 1969. At its fourth session (27
January-7 February 1975) the Working Group con­
sidered a report prepared by the UNCTAD secretariat
on the subject of charter-parties (TD/B/CA/ISL/13).
This report examined the principal clauses in voyage
and time charter-parties and suggested that such claw,es
be standardized. The report also suggested that con­
sideration be given to the preparation of mandatory
international legislation on certain aspects of the respec­
tive liabilities of the shipowner and the charterer.

30. The UNCTAD Working Group requested that
the UNCTAD secretariat prepare additional studies in­
volving a comparative analysis of the principal clauses
in voyage and time charter-parties. These studies are
now under preparation and the UNCTAD Working
Group on International Shipping Legislation is expected
to meet in 1981 to decide on future action concerning
the subject of charter-parties on the basis of the new
studies.

31. At a conference held ill September 1977 IMC
approved draft Charter-party (Laytime) Definitions.
The Definitions are now before a Joint Working Group
formed by experts appointed by IMC, the General Coun­
cil of British Shipping and BIMCO.

C. MARINE INSURANCE

32. The subject of legal problems in marine in­
surance has been on the work programme of the
UNCTAD Working Group on International Shipping
Legislation since its first session, which was held in
1969. The UNCTAD secretariat has recently issued a
report (TD/B/C.4/ISL/27 and Add.I), which con­
siders various legal and documentary aspects of marine
hull and cargo insurance contract fonus. The report
identifies legal problems arising from ambiguities, in­
equities or gaps in such contract forms and analyses
areas where improvement is warranted. The report also
recommends that an internationally representative group
of experts on marine insurance, including representa­
tives of both insurers and assureds, should be asked to
draw up an internationally accepted legal base for
marine insurance contracts.

33. The UNCTAD Working Group on International
Shipping Legislation will consider the UNCTAD sec-
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retariat's report on marine insurance at its sixth session
.~'.1 Ju~e 1979 and will then decide the course of further
work concerning the subject of marine insurance. In
paragraph 25] of TD/B/CA/ISL/27 it is suggested
that the Working Group might convene an ad hoc group
of experts from Government and industry, representing
both hull and cargo insurers and assureds, charged with
examining the desirability or feasibility of preparing (a)
a set of non-binding, comprehensive international uni­
form policy conditions agreed to on an international,
industry-wide basis, (b) an international convention on
marine insurance, and (c) a common legal base for
transport insurance contracts for all modes of transport.

34. There is no international convention governing
the subject of marine insurance. The International Law
Association attempted to achieve some uniformity in
this field by developing in 1901 the Glasgow Marine
Insurance Rules. The Rules, which were designed to be
incorporated by contract into marine insurance policies,
failed to gain wide acceptance.

35. The Commission of the European Communities
is now considering a Draft Directive on the co-ordina­
tion of laws, regulations and administrative provisions
relating to insurance contracts. It has not yet been de­
cided whether the Draft Directive will also apply to
marine insurance contracts.

36. The International Union of Marine Insurance
and ICC have issued jointly a publication entitled
"Tables of practical equivalents of the principal terms,
clauses and conditions of cover used in various countries
for the insurance of cargo against the risks of interna­
tional transport". The third edition of this publication
appeared in 1969.

37. The Committee on the Development of Trade
of ECE has established an Ad Hoc Working Party on
Insurance Prohlems charged with studying the problems
of transpurt insurance and reinsurance that are of par­
ticular importance to international trade relations.

38. It may be noted that, for the fourth session
(November 1977) of the Intergovernmental Preparatory
Group on a Convention on International Multimodal
Transport, the UNCTAD secretariat had prepared a re­
port on the feasibility of establishing Protection and
Indemnity Clubs in developing countries. The Intergov­
ernmental Preparatory Group has also been concerned
with insurance coverage and guarantees covering the
liability of multimodal transport operators for toss or
damage to the cargo, for violation of customs and other
regulation in the country where the multimodal transport
operator tl ansacts business, and for loss or damage sci·
fered by third parties. There is agreement, howevef, ir
the Intergovernmental Preparatory Group on a Conven­
tion on International Intermodal Transport that tht
traditional role of marine cargo insurance as the main
supplier of protection against the economic c\)n­
sequences of cargo loss or damage should be preserved.s

8 Report of the Intergovernmental Preparatory Group on a
Convention on International Intermodal Transport on the first
part of its third session (Geneva, 16 February·~ March '1976),
documents TD/B/602 and TD/B/AC.15/18, annex I, part B" ~

39. Under the laws of many States, the principles of
general average applicable to carriage of goods by sea
may be taken from a set of rules drawn up jointly by
national maritime law associations and known as the
York-Antwerp Rules. These Rules, last revised by IMC
at its Hamburg Conference in 1974, are normally in­
corporated in contracts of carriage by sea and then vol­
untarily enforced by shipowners, shipper-consignees
and insurers.

40. One of the recommendations adopted at the
first session of UNCTAD in 1964 dealt, inter alia, with
the subject of marine insurance. Recommendation
A.IV.23 stated that "the competent international organi­
zations should examine the question of the adoption of:
(a) uniform clauses for marine, land and air transport
insurance".

41. Since 1969 marine insurance has been on the
agenda of the UNCTAD Committee on Invisibles and
Financing Related to Trade. For the seventh session
(1975) of that Committee the UNCTAD secretariat
prepared a study entitled "Marine Cargo Insurance",
which analysed the institutional aspects of marine cargo
insurance and explored the: commercial and economic
problems experienced by marine cargo insurance mar­
kets in developing countries (TP/B/C.3/120). Another
UNCTAD secretariat study (TD/B/C.3/137) advocated
a policy of insuring large risks, including risks under
hull insurance, in the domestic insurance markets of
developing countries, and this policy was endorsed in
1977 by the UNCTAD Committee on Tnvisibles and
Financing Related to Trade in its resolution 13 (VIII).

D. TRANSPORT BY CONTAINER

42. Based on Economic and Social Council deci<;ion
6 (LVI) of 14 May 1974,9 the Trade and Development
Boaro of UNCTAD adopted decision 118 (XIV) of
13 September 1974 which established an Ad Hoc 111­
tergovernmental Group on Container Standards fur
International Multimodal Transport. The Ad Hoc In­
tergovernmental Group was requested, inter alia, to
consider the practicability and desirability of drawing up
an international agreement on container standards. T'he
mandate of the Ad Hoc Intergovernmental Group on
Container Standards for International Multimodal
Transport was renewed in September 1977 by the
UNCTAD Trade and Development Board in its decision
157 (XVII).

43. At the two sessions of the Ad Hoc Intergovern­
mental Group on Container Standards for International
Muldmodal Transport held to date (the second session
was held from 20 November to 1 December 1978), no
(;,)llsensus was reached on the practicability and desir­
ability of a binding international agreement on stand­
ards for containers used in international multimodal
transport.

44. The regional commissions, as well as a number
of international organizations, including, inter alia,

9 See para. 9 above.



128 Yearbook of the United Nations Commission on International Trade Law, 19'79, Volume X

IMCO, ICAO, EEC, OAS, the East African Commu­
nity (EAC), ICS, ISO and PlATA have participated in
the work of the UNCTAD Ad Hoc Intergovernmental
Group on Container Standards for International Multi­
modal Transport.

45. The question of;::ontainer standards was dis­
cussed at the 1972 United Nations/IMCO Conference
On International Contamer Traffic (13 November-2
December 1972). The main preparatory work for this
Conference was done by IMCO and ECE, based on
earlier work by UNIDROIT and IMC. The Conference
adopted resolution 4 concerning container standards,
which then formed the basis for Economic and Social
Council decision 6 (LVI) of 14 May 1974.9

46. The 1972 United Nations/IMCO Conference
on International Container Traffic, while failing to reach
agreement on the Draft Convention on the International
Combined Transport of Goods (TCM Convention),
adopted the International Convention for Safe Con­
tainers. This Convention derived from the work of
IMCO· on the safety-related and technical aspects of
container transport and it has been in force since 1977.
The two fundamental purposes of the Convention are
the maintenance of safety in the transport and handling
of containers and the enhancement of efficiency in the
international multimodal transport of containers. The
safety standards established by the International Con­
vention fOr Safe Containers apply' to all modes of trans­
port.

47. The International Organization for Standardiza­
tion (ISO), through its Technical Committee 104
"Freight containers", has been engaged since 1960 in
the formulation of international standards which permit
the intermodal movement of containeriz:ed goods without
the need for physical rehandling of the goods at each
transport stage. Major savings can then be realized
through significant reductions in handling and waiting
time of carriers, handling costs, cargo damage, pilferage,
documentation and time in tntnsit.

48. ISO is concerned with the development and
subsequent publication of international standards for
intermodal interchangeability of containers which take
into account the technical. practical, economic and
safety factors involved. The freight container standards
refer in particular to dimensions, strength specifications
and testing, handling features, and the identification and
marking of containers. In ISO/Technical Committee
104 the interests and views of producers, suppliers,
users (including consumers), Governments and of the
scientific community are considered and account is also
taken of the particular requirements of rail, sea and road
carriers and of national transport regulations. Although
the ISO International Standards are not mandatory, the
standards concerning freight containers have been im­
plemented widely

49. Within lATA, the Unit Load Device Board has
developed a number of standard sizes for containers and
intends to develop standards also for subrnodules. In the
view of fATA, to achieve full compatibility of contain­
ers in water/land/air transport, it will be necessary to

establish international standards or specifi~ationsfor the
height of the loading bed of road vehicles.

SO. It should be noted that, in air transport of cargo,
unit load devices conforming to standards established by
three different organizations are in use: lATA, the Air
Transport Association/Society of Automotive Engineers
and ISO.

51. ECE has been concerned with customs ques­
tions concerning containers and has established a Group
of Rapporteurs on the subject. Two Customs Conven­
tions on Containers have been adopted on the basis of
work within ECE, one on 18 May 1956 and the other
on 2 December 1972.

52. It may further be noted that, within ISO, tech­
nical committees are engaged in the development of
voluntary international standards for dimensions of pal­
lets for through transit of goods (ISO/TC.51, "Pallets
for unit load method of materials handling") al!d for
standardization in the field of packaging (ISO/TC.l f,2,
"Packaging").

53. UNIDROIT has studied the desirability and·
feasibility of preparing uniform provisions on the legal
status of containers and other loading units, such as
lighters discharged from sea-going vessels, pallets, igloos.
However, after considering the matter, the Council of
UNIDROIT decided to delete from the work pro­
gramme for 1978-1980 the subject of the "legal status
of containers and other loading units".

E. THE FORWARDING OF GOODS

(a) Freight forwarder acting as agent

54. Ther'~ arc two basically distinct types of freight
forwarders in international transport. The first type
functions stli~tJy as an agent, normally for the shipper
but on occasion for the carrier. In the usual case the
freight forwarder acts as an agent for the shipper in
arranging for the transport of the goods and handling
the administrative details connected with the transport.
The forwarding agent does not issue his own transport
document or bill of lading anel does not assume re­
sponsibility for the proper performalIce of the transpart
by the actual carrier or carriers. As far as the carrier or
carriers are concerned, the contract of carriage is be­
tween the carriers and the shipper and not between the
carriers and the forwarding agent.

55. Since the freight forwarder acts solely as an
agent, the usual national and international rules a?l,li­
cable to "agency" govern the relationship betwee::, the
freight forwarder and the shipper or carrier on whose
behalf the freight forwarder is acting. Mention may
therefore be made of the work of the Hague Conference
on Private International Law on the law applicable to
agency. In June 1977 a Special Committee of the Hague
Conference completed work on a draft Convention on
the Law Applicable to Agency and the Convention was
signed on 14 March 1978. The Convention covers the
relationship between principal and agent and the rela­
tionship of both principal and agent with third parties
connected with the activities of the agent.
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56. It may also be noted that a conference of pleni­
potentiaries wiII be held in Bucharest, Romania, from
28 May to 13 June 1979, to consider the draft Con­
vention Providing a Uniform Law on Agency of an In­
ternational Character in the Sale and Purchase of Goods,
which had been prepared by UNIDROIT.

57. In 1966 UNIDROIT completed preparation of
a draft Convention on the Contract of Agency for Por­
warding Agents relating to the International Carriage of
Goods. In April 1976, at a meeting of representatives
from UNIDROIT, ICC and PlATA, it was decided that
unifonn rules on forwarding agency, based on the 1966
UNIDROIT draft Convention, should not be drawn up.
The work programme of UNIDROIT for the ttiennium
1978-1980 specifically excluded work on the subject of
"forwarding agency".

58. It may be noted that in 1957 PlATA introduced
the Fonvarding Agent's Certificate of Transport (peT
document), which makes it clear that the forwarding
agent is not acting as the carrier and that he only as­
sumes responsibility for exercising due care in the selec­
tion of carriers and in the transmittal of instructions to
carriers. Under the PCT document 'the forwarding agent
is not liable to the shipper for the carrier's performance.

(b) Freight forwarder acting as principal

59. The second type of freight forwarder in inter­
national transport functions as a principal, that is, in his
own name. This type of freight forwa::-der assembles and
consolidates smaller shipments of different shippers and
assumes responsibility for the transport of the goods
from point of receipt to final point of destination. The
carriage may involve more than' one mode of transport
and the freight forwarder may perform part of the car­
riage himself or he may entrust its performance to one
or more actual carriers. Usually such a freight forwarder
issues his own transport document or bill of lading to
the shipper (wbo might not even know the identity of
the actual carrier or carriers) and charges a single com­
prehensive rate for the transport from point of pick-up
to point of ultimate destination. As far as the contract of
carriage with the actual carrier or carriers is concerned,
the freight forwarder is the shipper.

60. In multimodal transport it is often the freight
forwarder who becomes the multimodal transport op­
erator. The freight forwarder then decides both on the
modes of transport and on the particular carriers to be
utilized within each mode. The work of international
organizations in the field of multimodal transport, de­
scribed above in part II A of the present report, is
therefore of direct relevance to the legal position of the
freight forwarder acting as a principal in his own name.

61. The responsibilities of afreight forwarder acting
as a multimodal transport operator may extend over
segments during the transport where he himself rer­
forms the functions of a warehouseman or arranges for
the retention of a warehouseman. The goods may be
warehoused for a period. while the freight forwarder is
consolidating shipments or is waiting for a carrier to
pick up the shipments, while the goods are transferred

from one mode of tnmspol't to another, or at the place
of destination before the goods can be handed over to
the consignee., UNIDROIT is now considering the de­
sirability and feasibility of drawing up uniform rules on
the w&rehousing contract. A 3et of draft articles on the
liability of international termiral operator~ connected
with international carriage, prepared by the UNIDROIT
secretariat, was approved, with some modifications, by
a UNIDRorr Study Group in Januarj 1979. The
draft text approved by the Study Group will be sub­
mitted to the Governing Council of UNIDROIT for a
decision concerning further work on the subject.

62. The freight forwarder may also assume respon­
sibility for filing the necessary papers to secure export
or import licenses, to obtain customs clearances while
the goods are in transit, and to act as customs house
broker. The freight forwarder would then have to be
concerned with the applicable customs regulations and
international agreements concerning customs transit.
The following are some of the major international agree­
ments ,concerning customs:

(a) Customs Convention on the International Trans­
port of Goods under Cover of TIR Carnets(TIR Con­
ventions of 1959 and 1975), drafted under the auspices
of ECE;

(b) International Convention on the Simplification
and Harmonization of Customs Procedures; .'and its
annex E.I concerning Customs Transit (Kyoto Con­
vention 1974), drafted by the Customs Co-operation

''Council;· ' ' ,
(c) Customs Convention on the International

Transit of Goods (ITI Convention 1971), drafted by the
Customs Co-operation Council;

(d) Customs Conventions on Containers, 1956 and
1972;

(e), Convention concerning Customs ClearaIll.;e for
the International Transport of Goods by Road Vehicles,
1965; prepared under the auspices of the Council for
Mutual Economic Assistance;

(f) Transit System of the European Economic
Community;

(g) International Convention to Facilitate the
Crossing (If Frontiers for Goods,Carried hy, Rail (TIP
Convention 1952), prepared under the auspices of E~E;

(h) Customs Convention on the ATA Camet for the
Temporary Admission of Goods (ATA Convention
1961), drafted by the Customs Co~operation Council.

63. The Customs Co-operation Council has con­
sidered the establishment of a link among the systems
of customs transit that now exist under different interna­
tional agreements. This subject is also under study
within the European region by the Inland Transport
Committee of ECE.

HI. Conclusions and recommendations

64. Of the five topics of transportation law ex­
amined in this survey primary responsibility within the
United Nations family has been entrusted to UNCTAD
for multimodal transport and for containerization by



130 Yearbook of the United Nations Commission on International Trade Law, 1979, Volume X

resolutions of the Economic and Social Council and the
General Assembly. Within UNCTAD, the work aimed
at preparing a draft Convention on International Multi­
modal Transport has been completed. On the other hand,
although UNCTAD has established an intergovernmen­
tal group on container standards, that group has not yet
been able to reach a consensus on the practicability and
desirability of an international agreement that would
impose mandatory standards for containers used in in­
ternational transport.

65. The topics of charter-parties and marine insur­
ance have been on the work programme of the UNCTAD
Working Group on International Shipping Legislation
since 1969. While the UNCTAD secretariat has issued
major studies on both these topics, no decision has
apparently yet been taken by any UNCTAD body as to
the desirability of preparing international legislation on
either subject. It may be noted that in the 1974
UNCTAD secretariat study on charter-parties10 the sug­
gestion was made that the task of preparing mandatory
international regulation of certain aspects of charter­
parties might be given to the UNCITRAL Working
Group on International Legislation on Shipping. The
Commission might wish to consider whether it should
inform UNCTAD that it stands ready to undertake work
on these topics aimed at the preparation of international

10 "Charter-Parties: report by the secretariat of UNCTAD",
document TD/B/C.4/ISL/13, paras. 537-538.

legislation. The Commission might also wish to consider
whether it should explore on its own the practicability
and feasibility of drafting an international agreement or
uniform rules on charter-parties or on marine insurance.

66. At present, no international organization is en­
gaged in work focused directly on the legal problems
arising from the involvement of forwarders in the'inter­
national transport of goods. The work of UNCTAD
concerning multimodaJ transport and the responsibilities
of the multimodal transport operator does cover, how­
ever, the legal issues connected with the involvement of
freight forwarders acting as principals in international
multimodal transport operations.

67. The CO'11111ission might also wish to consider
whether an international convention or uniform rules
concerning the legal status of freight forwarders, whose
involvement in international transport is strictly in the
capscity of agents, would be desirable. The startJng­
point for consideration of the subject by the Commission
might be the 1966 UNIDROIT draft Convention on the
Contract of Agency for Forwarding Agents relating to
the International Carriage of Goods.

68. The Commission might further wish to con­
sider whether it should inform the regional commissions
of the United Nations of its willingness to provide tech­
nical and drafting assistance for their projects involving
the preparation of regional agreements or legislation
concerning transport by land and by inland waterways.
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Introduction
1. The United Nations Commission on Interna­

tional Trade Law (UNCITRAL), at its third session,
requested the Secretary-General "to submit reports to
the annual session of the Commission on the current
work of international organizations in matters included
in the programme of work of the Commission".l

2. In accordance with the above decision reports
were submitted to the Commission at the fourth session

* 1 May 1979.
1 Report of the United Nations Commission on International

Trade Law on the work of its third session, Official Records of
the General Assembly, Twenty-fifth Session, Supplement No. 17
(A/8017), para. 172 (Yearbook ... 1968-1970, part two, m. A).

in 1971 (A/CN.9/59), at the fifth session in 1972
(A/CN.9/71), at the sixth session in 1973 (A/CN.9/
82), at the seventh session in 1974 (A/CN.9/94 and
Add. 1-2), at the eighth session in 1975 (A/CN.9/
106),* at the ninth session in 1976 (A/CN.9/119),**
at the tenth session in 1977 (A/CN.9/129 and Add.
1)*** and at the eleventh session in 1978 (A/CN.9/
151).****

3. The present report, prepared for the twelfth ses-
sion (1979), is based on information submitted by in-

* Yearbook 1975, part two, V.
** Yearbook 1976, part two, VI.
*** Yearbook 1977, part two, VI.
**** Yearbook 1978, part two, V.
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ternational organizations concerning their current work.
In some cases, this report includes information on prog­
ress with respect to projects for which background
material is included in earlier reports. 2

4. In the field of international transport, the present
report does not include information on the current work
of international organizations concerning multimodal
transport, charter-parties, marine insurance, transport
by container and the forwarding of goods. Information
on the work of international organizations on these
topics may be found in another document prepared for
the twelfth session (1979) of the Commission, the "Sur­
vey of the work of international organizations in the
field of transport law" (A/CN.9/ 172; reproduced in
this volume, part two, V, A).

5. The current activities of the following interna­
tional organizations are described in the present report:

(a) United Nations bodies and specialized agencies:
United Nations Conference on Trade and Development
(UNCTAD) (paras. 23, 37, 39, 45-46, 87, 105-107);
United Nations Economic Commission for Europe
(ECE) (paras. 11-12, 18, 34, 44, 49, 57, 76, 88, 97,
109, 114, 116-117, 126); United Nations Economic
and Social Commission for Asia and the Pacific (ES­
CAP) (para. 19); United Nations Industrial Develop­
ment Organization (UNIDO) (para. 124); Food and
Agficulture Organization of the United Nations (FAO)
(paras. 13, 95, 111); Inter-Governmental Maritime
Consultative Organization (IMCO) (paras. 40-41, 56);
International Civil Aviation Organization (ICAO)
(paras. 53-55, 67); International Monetary Fund (IMF)
(paras. 33, 37); and World Health Organization (WHO)
(paras. 13, 95, 111).

(b) Other international organizations: African De­
velopment Bank (para. 113); Bank for International
Settlements (para. 36); Caribbean Community (para.
85); Central Office for International Transport by Rail
(OCTI) (para. 50); Commission of the European Com­
munities (CEC) (paras. 28, 65, 69, 72, 86, 89, 91-92,
94); Council for Mutual Economic Assistance (CMEA)
(paras. 10, 24, 83-84, 108, 123, 125); Council of
Europe (CE) (paras. 29, 32, 80-82, 93 96); Customs
Co-operation Council (CCC) (paras. 16,78-79,98,115,
118-122); Hague Conference on Private International
Law (paras. 70-71, 73-74); International Institute for
the Unification of Private Law (UNIDROIT) (paras. 7­
8, 52, 56, 66, 90, 100-103); and Latin American Free
Trade Association (LAFTA) (paras. 38, 51).

(c) International non-governmental organizations:
Inter-American Commercial Arbitration Commission
(para. 64); International Chamber of Commerce (ICC)
(paras. 9, 14,20,22,25-27,30-31,33,58-63,68,75);
International Chamber of Shipping (ICS) (paras. 37,
42, 77, 110, 127); International Maritime Committee
(CMI) (paras. 15, 21, 35, 38, 41, 43, 47-48, 60, 99,

2 Background material may be found in the reports referred
to in para. 2 above and in the Digest of legal activities of inter­
national organizations and other international institutions
published under the auspices of the International Institute fo;
the Unification of Private Law (UNIDROIT).

104); International Law AssociatioJ.1 (ILA) (para. 112);
and International Organization for Standardization
(ISO) (para. 17).

6. This report is arranged according to major sub­
jects in international trade law. Under each subject the
relevant activities of the international organizations are
discussed in turn.

I. International contracts

A. . LAW GOVERNING INTERNATIONAL CONTRACTS

7. In April 1978 a Steering Committee of
UNIDROIT adopted a revised text of draft rules on the
interpretation of international contracts. The Steering
Committee requested the secretariat of UNIDROIT to
combine in a single document the draft rules on the
interpretation of international contracts and the draft
rules on the formation of international contracts
adopted earlier. The combined text, accompanied by
an explanatory report, was issued as UNIDROIT Study
~-Doc.l5 a?d will be placed before a study group that
IS to meet III September 1979.

8. UNIDROIT is examining the desirability and
feasibility of drawing up uniform rules on the quality
and quantity control of goods that are the subjects of
international contracts. A study on quality controls in
the international sale of goods, prepared by Dr. Vilus
(Yugoslavia), has been circulated to member States
of UNIDROIT for comments (UNIDROIT Study
LX-Doc. 1).

9. ICC, through a working party established by
its Commission on International Commercial Practice,
has followed closely the work of UNCITRAL on the
contract for the international sale of goods.

B. GENERAL CONDITIONS FOR INTERNATIONAL

CONTRACTS

10. In 1978 work within CMEA-. continued, aimed
at improving further the General CCinditions of Delivery
of Goods between Organizations in the CMEA member
States, which had been adopted in 1968 and modified
in 1975. In January 1979 the Exe:'ntive Committee of
CMEA approved certain proposah concerning the re­
sponsibility of economic organizations for non-perfor­
mance or unsatisfactory performance of obligations and
the CMEA Standing Commission on Foreign Trade was
directed to incorporate these proposals into the General
Conditions of Delivery.

11. Under the auspices of ECE, the Group of Ex­
perts on International Trade Practices relating to Ag­
ricultural Products has reviewed the General Conditions
for International Dealings in Potatoes and the Rules
of Valuation for Potatoes, which had been adopted by
ECE previously. The Group of Experts is expected to
conclude its work on this subject in 1979 and the texts
will then be published as the "United Nations/ECE
General Conditions of Sale for Potatoes". At its next
session the Group of Experts win also discuss a pro­
posal to commence work on genen \ conditions for sale
of milk and milk products.
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C. INTERNATIONAL TRADE TERMS AND STANDARDS

12. Under the auspices of ECE, the Working Party
on Facilitation of International Trade Procedures is
continuing its work of preparing descriptions of the
functions performed by about 130 documents used in
international trade, with a view to establishing interna­
tionally agreed descriptions of their functions. The
Working Party is also examining data elements, i.e.
groups of words conveying certain information, that
appear in these documents.

13. Under the Joint FAO/WHO Food Standards
Programme, established by these two organizations in
1962, the intergovernmental Codex Alimentarius Com­
mission and its subsidiary bodies elaborate comprehen­
sive international food standards and international
maximum limits for pesticide residues in food. These
standards are then adopted by the Codex Alimentarius
Commission and circulated to Governments for ac­
ceptance and implementation by national legislation.
About 150 such food standards have been developed
to date, as well as over 1000 maximum limits for pesti­
cide residues in particular food products and a general
standard covering the labelling of all prepackaged
foods. Codex Co-ordinating Committees for Africa,
Asia and Latin America are utilized to ensure that the
work of the Codex Alimentarius Commission takes into
account the particular needs of developing countries.

14. ICC is continuing its work aimed at revising the
existing INCOTERMS to reflect changes in transporta­
tion techniques, legal practices and documentary pro­
cedures. The revision is expected to be completed by
the beginning of 1980.

15. CMI considered at its September 1977 confer­
ence draft Charter-party (laytime) Definitions. The
draft Definitions are now being examined by a working
group of experts and will then be circulated to the ship­
ping industry for comments.

16. CCC is currently engaged in revising its Glos­
sary of International Customs Terms. The revision will
take into account the definitions found in international
instruments adopted by the Council, customs terms used
in national automatic data processing systems and the
work of other international organizations, particularly
ECE.

17. The International Standards prepared by ISO
are often used as a basis for international tendering and
contracts. As at the end of 1978 ISO has published
more than 3700 international standards. Within ISO,
the technical work of elaborating international stan­
dards is carried out through technical committees; par­
ticular mention may be made of Technical Committee
68, concerned with banking procedures, and Technical
Committee 154, concerned with documents and data
elements in administration, commerce and industry.

D. MODEL CONTRACTS, CLAUSES AND FORMS

18. At its fourteenth session in November 1978,
the Group of Experts on International Contract Prac­
tices in Industry of ECE adopted the "Guide for Draw-

ing up International Contracts between Parties Asso­
ciated for the Purpose of Executing a Specific Project".
The Guide will be published during the course of 1979.
The Group of Experts will now consider international
engineering contracts, including related aspects of tech­
nical assistance. A preliminary draft text will be dis­
cussed at the fifteenth session of the Group of Experts
in November 1979.

19. The International Trade Division of ESCAP is
engaged in the preparation of standard contracts and
general conditions for use in the tropical, timber trade
in the region. In this connexion, the International Trade
Division has undertaken a comprehensive study of ex"
isting trade practices; the results of this study will be
presented to an ESCAP Expert Group Meeting on Con­
tracts and Grading and Specification Rules for Tropical
Timber.

20. ICC has recognized that market instability, pri­
marily due to inflation and the high cost of raw mate­
rials, poses serious difficulties in the performance of
long-term contracts. ICC is therefore preparing model
contract clauses dealing with the adaptation of contracts
to economic variations (i.e. force majeure and hardship
clauses), with the computation of damages and with the
detennination in advance of the amount of damages
for breach of contract.

21. A Sub-Committee of CMI is considering the
legal problems arising in international contracts due to
changes in economic conditions.

22. ICC is preparing standard security interest
clauses for inclusion in international contracts of sale.
These clauses would provide that title to the goods sold
only passes to the buyer when the seller has been paid
in full, unless the seller is protected by an appropriate
collateral security interest clause.

23. The secretariat of UNCTAD is studying the
feasibility of drawing up model rules for regional asso­
ciations (ports, shippers, shipowners) and joint ventures
in the field of maritime transport. The model rules,
which might then be published as a handbook, would be
designed to facilitate co-operation among developing
countries concerning shipping and ports.

24. During 1977 and 1978 the Conference of Char­
tering and Ship-Owning Organizations of member States
of CMEA drafted and approved a number of standard
forms for marine charters and bills of lading covering
particular types of goods and trade routes.

II. Intemational payments

A. WORK ON CONVENTIONS AND UNIFORM RULES

ON INTERNATIONAL PAYMENTS

25. ICC published in December 1978 Standard
Forms for Issuing Documentary Credits (ICC Publica­
tion No. 323), which are adapted to the revised text of
the ICC Unifonn Customs and Practice for Documen­
tary Credits. An ICC working party is now preparing a
standard application form for use by applicants for docu­
mentary credits; the form, addressed by the applicant to
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the issuing bank, will be in harmony with the forms
in ICC Publication No. 323 and the ECE layout key.

26. ICC is now examining stand-by letters of credit
and contract guarantees that provide for payment on
simple demand. The ICC Uniform Rules for Contract
Guarantees (I~C Publication No. 325) were not in­
tended to cover such arrangements.

27. ICC published in August 1978 Uniform Rules
for Contract Guarantees (ICC Publication No. 325),
which had been prepared in close co-operation with
UNCITRAL. An ICC working party is now considering
the drafting of model forms for the issuance of con­
tract guarantees subject to the Uniform Rules.

28. CEC is engaged in the preparation of a direc­
tive on guarantees and indemnities. Work on a draft
directive on the subject, aimed at the harmonization of
the laws of member States of EEC, is near completion.

29. The secretariat of the Council of Europe
considered the particular topics in the area of creditors'
rights that might usefully be examined under the aus­
pices of the Council. Based on the results of this in­
quiry, the Committee of Ministers of the Council of
Europe established a committee of experts, charged
with preparing either an international convention or a
recommendation dealing with clauses on the retention
of security interests. A number of international organi­
zations, including the secretariat of UNCITRAL, will be
invited to participate as observers in the work of the
committee of experts.

30. ICC published in 1978 revised Uniform Rules
for Collections (ICC Publication No. 322), which pro­
vide standard rules applicable to international collec­
tion operations. An ICC working party is now engaged
in preparing, for use by banks carrying out such col­
lection operations, standard forms based on the ECE
layout key.

31. A working party of ICC is preparing standards
applicable to the liquidation of outstanding forward
foreign exchange contracts where one of the contracting
parties becomes insolvent. The working party has
drawn up draft rules on the subject and consultations
on the basis of this draft are now in progress.

32. 11le Convention relating to Stops on Bearer
Securities in International Circulation, adopted under
the auspices of the Council of Europe, entered into force
on 11 February 1979. The Secretary-General of the
Council published a list of bearer securities in interna­
tional circulation on 11 December 1978. Based on a
recommendation of experts, the Committee of Ministers
of the Council of Europe named a Belgian institution,
the Office beIge de valeurs mobilieres, as the Central
Bureau envisaged in the Convention and its annex.

33. IMF and ICC have both co-operated actively
in the work of UNCITRAL on international negotiable
instruments. The IMF and the ICC have participated
as observers in meetings convened under UNCITRAL
auspices dealing with the subject of negotiable instru­
ments.

B. VALUE CLAUSES IN INTERNATIONAL CONVENTIONS

34. At its thirty-eighth (special) session on 5 July
1978, the Inland Transport Committee of ECE adopted
protocols concerning the unit of account in the following
ECE transport conventions: Convention on the Con­
tract for the International Carriage of Goods by Road
(CMR Convention); Convention on the Contract for the
International Carriage of Passengers and Luggage by
Road (CVR Convention); Convention relating to the
Limitation of the Liability of Owners of Inland Naviga­
tion Vessels (CLN Convention); and Convention on
the Contract for the International Carriage of Passen­
gers and Luggage by Inland Waterway (CVN Conven­
tion). These protocols were opened for signature on
1 September 1978.

35. CMI is preparing draft Protocols to the 1924
Brussels Convention for the Unification of Certain
Rules relating to Bills of Lading and to the 1957 Brus­
sels Convention relating to the Limitation of the Li­
ability of Owners of Sea-going Ships, substituting for
the reference therein to Poincare francs the unit of ac­
count adopted in the 1976 London Convention of Lim­
itation of Maritime Claims and in the 1978 United
Nations Convention on the Carriage of Goods by Sea.
The purpose of these Protocols is to bring up to date the
1924 and 1957 Conventions for the interval until the
1976 and 1978 Convention replacing them come into
force.

C. ELECTRONIC FUNDS TRANSFER

36. In 1978 the Bank for International Settlements
arranged a meeting of experts from its member central
banks on the question of liability arising from electronic
transfers of funds. This meeting was related to the work
of UNCITRAL on electronic fund transfers and a sum­
mary report of the discussions was sent to the secre­
tariat of DNCITRAL in December :i.978.

III. International trl,uISport

A. TRANSPORT BY SEA

37. UNCTAD, IMF and IC~ participated in the
work of UNCITRAL concerning ocean bills of lading
and attended UNCITRAL meetings dealing with the
drafting of a convention on the carriage of goods by sea.
In addition, all three of these organizations attended the
1978 Hamburg Conference which adopted the United
Nations Convention on the Carriage of Goods by Sea,
1978 (the Hamburg Rules).

38. LAFTA and CMI have both been examining
the provisions of the United Nations Convention on the
Carriage of Goods by Sea, 1978 (the Hamburg Rules)
with a view toward developing a common position that
their respective members might take regarding the Con­
vention.

39. The Convention on a Code of Conduct for
Liner Conferences has not yet entered into force, al­
though 33 States had become Contracting States as at
'1 January 1979. The secretariat :)f UNCTAD stands



Part Two. Activities of other organizations 135

ready to assist States in ratifying or acceding to the
Convention and in implementing its provisions. It is
expected that the status of the Convention on a Code of
Conduct for Liner Conferences will be discussed at the
fifth session of UNCTAD (Manila, 6 May-1 June
1979).

40. In the long-term work programme of IMCO,
the following legal subjects were included and referred
for consideration by the Legal Committee:

(i) Possible review of the 1926 Brussels Conven­
tion for the Unification of Certain Rules Re­
lating to Maritime Liens and Mortgages, and
the 1967 revision thereof;

(ii) Possible review of the Brussels Conventions on
Maritime Law, drafted under the auspices of
the International Maritime Committee, with a
view to their replacement by updated conven­
tions adopted under IMCO auspices.

41. CMI submitted for consideration by the Legal
Committee of IMCO the draft Convention on Off-Shore
Mobile Craft and the draft Convention on Civil Juris­
diction, Choice of Law, Recognition and Enforcement
of Judgements in Matters of Collision at Sea. Both these
subjects are included in the work programme of the
IMCO Legal Committee.

42. ICS follows closely the work of IMCO, and
has often submitted papers for consideration at various
IMCO meetings.

43. CMI has established a Sub-Committee charged
with considering problems relating to collisions at sea.

44. Within ECE, the Working Party on Facilitation
of International Trade Procedures is engaged in pre­
liminary work toward adoption of draft recommenda­
tions on maritime transport document procedures
(TRADE/WP.4/GE.2/R.114) and on shipping marks
(TRADE/WPA/GE.2/R.122).

B. LEGAL ISSUES RELATED TO TRANSPORT BY SEA

45. The Committee on Shipping of UNCTAD
considered in April 1977 a report prepared by the
UNCTAD Secretariat concerning the legal and economic
consequences for international shipping of the existence
or absence of a genuine link, as defined in international
conventions that are in force, between a vessel and its
flag of registry. The report was considered by a group
of experts in February 1978. The group of experts
concluded that the expansion of "flag of convenience"
(open-registry) fleets has adversely affected the develop­
ment and competitiveness of the merchant fleets of de­
veloping countries and recommended that UNCTAD
should continue to study the subject. These findings will
be considered at the .fifth session of UNCTAD (Manila,
6 May-l June 1979), together with proposals formu­
lated by the UNCTAD secretariat for increasing the
participation of developing countries in world shipping
and the eventual phasing out of flag-of-convenience
operations.

46. In 1975 the Committee on Shipping of
UNCTAD considered a report on the treatment of foreign
merchant vessels in ports (TD/B/C.4/136) prepared by
the UNCTAD secretariat. The report reviewed the in­
ternational conventions, rules and regulations that have
a bearing on the status of foreign merchant vessels in
ports. At its ninth session, to be held in 1980, the Com­
mittee on Shipping of UNCTAD will decide upon the
course of further work on this subject.

47. A Sub-Committee of CMI is considering the
possibility of international unification of rules relating
to contracts of towage.

48. CMI is co-operating with UNIDROIT in study­
ing the liability of sea terminals.

C. TRANSpaRT OVER LAND

49. The Group of Experts on the Transport of
Perishable Foodstuffs, a subsidiary body of the Inland
Transport Committee of ECE, is continuing its work
to amend the technical annexes of the Agreement on
the International Carriage of Perishable Foodstuffs and
on the Special Equipment to be Used for such Carriage.

50. OCTI will convene in 1980 the eighth Ordinary
Revision Conference, which will consider the restructur­
ing and modification of the CIM Convention (concern­
ing the contract for the international carriage of goods
by rail) and the CIV Convention (concerning the con­
tract for the international carriage of passengers and
baggage by rail). These Conventions govern the legal
regime for carriage by rail among 32 States, of which 26
are in Europe, 3 in Asia and 3 in Africa.

51. LAFTA is now considering adoption of a mul­
tilateral convention concerning transport by road among
States members of the Association. A draft convention
has already been prepared by the secretariat of the
organization.

52. For the work of UNIDROIT concerning the
possibility of preparing a draft convention on civil li­
ability for damage caused as a consequence of the car­
riage of hazardous substances by road, see paragraph 66
below (V. Products liability).

D. TRANSPORT BY AIR

53. ICAO has been concerned with the legal prob­
lems arising from the lease, charter and interchange of
aircraft in international operations, particularly re­
garding the regulation and enforcement of air safety
standards when aircraft registered in one State is op­
erated by an operator belonging to another State. To
deal with these problems a conference held in Septem­
ber 1978 in Montreal adopted a Protocol to Amend the
1952 Rome Convention on Damage Caused by Foreign
Aircraft to Third Parties on the Surface. Similarly, the
Legal Committee of ICAO approved in February 1978
a new draft article that would amend the 1944 Chicago
Convention and is now considering a possible revision
of the 1963 Tokyo Convention on Offences and Certain
Other Acts Committed on Board Aircraft.
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54. . The general :-"ork programme of the Legal
CommIttee of ICAO mcludes the item "Consolidation
of the instruments of the 'Warsaw System' into a single
convention". The Legal Bureau of ICAO has been re­
quested to prepare two draft "texts of convenience";
one consolidating the provisions of the instruments of
the "Warsaw System" that are in force and the other
consolidating all the instruments of that system. These
draft texts will then be sent to States for their com­
ments.

55. In June 1978 the Council of ICAO referred to
the Legal Committee the question of the authority and
responsibility of the pilot-in-command of an aircraft
duri.ng acts of. un~awful interference. The question had
earlIer been conSIdered by other subsidiary bodies of
ICAO. ...

E. TRANSPORT BY AIR-CUSHION VEHICLES

56. In September 1976 UNIDROIT transmitted
to IMCO three draft coilVentions concerning the legal
status of air-cushion vehicles, dealing, respectively, with
registration and nationality, with the international car­
riage of passengers and their luggage by sea and by
inland water-way, and with the civil liability of owners
and operators of air-cushion vehicles for damage caused
to third parties. Consiqeration of these draft conventions
is included in the work programme of the Legal Com­
mittee of IMCO. In 1978 the Lygal Committee of
IMCO had an exchange of views on the draft Conven­
tion on Registration and Nationality of Air-Cushion
Vehicles.

IV. International commercial arbitration

A. ACTIVITIES CONCERNING SPECIALIZED

TYPES OF ARBITRATION

57. In March 1978 the United Nations/ECE Ar­
bitration Rules for Certain Categories of Perishable
Agricultural Products were adopted by the Committee
on Agricultural Problems of ECE. These Rules became
operational in July 1978 when the ECE Working Party
on Standartlization of Perishable Produce nominated
the four members of the United Nations/ECE Chamber
for Arbitral Procedures who are to serve for the period
1978-1982.

58. In October 1978 ICC published Standard
Clauses and Rules on the Regulation of Contractual Re­
lations, applicable to those cases where the arbitrators

• are to serve as regulating influences during the perform­
ance of long-term contracts, either by filling gaps in such
contracts or by adapting the contracts to changed cir­
cumstances (ICC Publication No. 326).

59. The International Centre for Technical Ex­
pertise, established by ICC in December 1976, may be
utilized by the parties to a contract to effect the nomina­
tion of a neutral expert to resolve a technical problem
during the performance of the contract. In the past two
years the Centre has appointed a number of such neutral

experts to settle technical disputes that arose under a
wide range of contractual relationships.

60. ICC and CMI have established a joint interna­
tional maritime arbitration centre (ICC Publication No
324). .

B. INFORMATION ON ARBITRATION LAWS

AND PRACTICE

. 61. ICC is now preparing a revised, up-to-date edi­
tIOn of ICC document No. 11 entitled "Arbitration and
t~e La.w throughout the World", which had been pub­
lIshed 1ll 1955. It is expected that the first volume deal­
in.g wit~ the l~ws on arbitration of European cou~tries,
WIll be Issued In 1980. .

62. While preserving the confidentiality of arbitral
awards rendered under the auspices of the ICC Court
of Arbitration, ICC is preparing a compilation of ex­
cerpts from those awards that contain legal solutions of
general interest.

63. Under the auspices of its Institute on Business
Law and Practice ICC organizes introductory seminars
on international commercial arbitration for lawyers and
businessmen. At these introductory seminars the partici­
pants attend a series of lectures by leading practitioners
and take part in model arbitral proceedings. ICC is also
planning advanced seminars dealing with specific prob­
lems that arise in international commercial arbitration;
in 1979 advanced seminars will consider the drafting of
arbitration clauses and the conduct of arbitral proceed­
ings.

64. Effective 1 January 1978, the Rules of the
Inter-American Commercial Arbitration Commission
were amended so as to comply essentially with the
UNCITRAL Arbitration Rules.

V. Products liability

65. CEC is preparing a directive for the harmoni­
zation of the laws of member States of EEC regulating
the liability of manufacturers of defective products and
facilitating the bringing of actions against such manu­
facturers. A draft directive on the subject has been sub­
mitted by the Commission to the Council of Ministers
of the EEC.

66. At the request of the Inland Transport Com­
mittee of the United Nations Economic Commission for
Europe, UNIDROIT is studying the possibility of pre­
paring a draft convention concerning civil liability for
damage caused as a consequence of the carriage of
hazardous cargo by road. UNIDROIT has commissioned
Dr. Hill (United Kingdom) to prepare a study on the
subject.

67. The Legal Committee of ICAO is considering
the preparation of a new international instrument on
liability for damage caused by noise and sonic boom. A
report on the subject, together with a questionnaire, was
prepared and circulated to member States of ICAO and
to international organizations.
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VI. Private international law

A. INTERNATIONAL CONTRACTS

68. ICC is preparing guidelines for the determina­
tion of the law applicable to international commercial
relationships. These guidelines will contain general rules
on determining the applicable substantive law and flex­
ible presumptions concerning the various categories of
contacts that are utilized in finding the applicable sub­
stantive law.

69. The member States of the European Communi­
ties are expected to conclude in the near future a con­
vention establishing uniform rules of conflict of laws in
relation to contractual obligations.

70. The Hague Conference on Private International
Law is examining the conflict rules relating to the law
applicable to the international sale of goods, with par­
ticular reference to the possibility of excluding consumer
sales from coverage under the general rules. A report
on the subject is to be issued prior to a preparatory
meeting in June 1979. In 1980, at its fourteenth session,
the Hague Conference will decide whether a general re­
vision of the 1955 Convention on the Law Applicable
to International Sales of Goods should be undertaken.

B. INTERNATIONAL PAYMENTS

71. The Hague Conference on Private International
Law is considering the possibility of preparing an inter­
national convention on the law applicable to negotiable
instrumerits. The Permanent Bureau of the Hague Con­
ference is preparing a report on the subject, taking fully
into account the work of UNCITRAL on the substantive
law applicable to negotiable instruments.

72. The member States of the European Communi­
ties are engaged in work aimed at the drafting of a con­
vention that would establish uniform rules of conflict of
laws concerning insolvency of natural and legal persons.
In its present form the draft "Bankruptcy Convention"
also includes a small number of uniform rules on the
substantive law of bankruptcy.

C. AGENCY

73. The Hague Conference on Private International
Law completed the preparation of a Convention on the
Law Applicable to Agency at its thirteenth session (Oc­
tober 1976) and at a subsequent Special Commission
meeting (June 1977). The preliminary documents, sum­
mary records of rneetings, the text of the Convention
and an explanatory report will be published in volume
IV of the acts and documents of the thirteenth session.
The Convention on the Law Applicable to Agency was
first signed on 14 March 1978.

D. LICENSING AGREEMENTS AND KNOW-HOW

74. The Hague Conference on Private Interna­
tional Law is considering the possibility of drafting an
international convention on the law applicable to licens­
ing agreements and know-how. The Permanent Bureau

of the Hague Conference is preparing an extensive re­
port on the feasibility of undertaking this work, in
liaison with the World Intellectual Property Organiza­
tion (WIPO).

VII. Automatic data processing

A. USE OF AUTOMATIC DATA PROCESSING IN

INTERNATIONAL TRADE

75. A Working Group established by ICC is cur­
rently examining the banking and commercial problems
involved in the use of automatic data processing in in­
ternational trade. The Working Group continues to work
in close co-operation with interested intergovernmental
organizations, particularly ECE and UNCITRAL.

76. Within ECE, the Working Party on Facilitation
of International Trade Procedures is engaged in pre­
liminary work aimed at developing an internationally
approved coding of terms of payments. A preliminary
report concerning this work may be found in document
TRADE/WP.4/GE.1/R.I08.

77. ICS intends to publish during 1979 a compre-
hensive manual on automatic data processing, in order
to meet the needs of combined transport operators for
common codes and standards to be utilized in trade data
interchange.

B. USE OF AUTOMATIC DATA PROCESSING IN

CUSTOMS OPERATIONS
•

78. Within CCC, a working party is continuing its
work relating to automatic data processing techniques
used by customs administrations. The working party is
engaged in comparative studies of computerized cus­
toms operations and in research on the standardization
and coding of data elements required to meet customs
formalities. The research on standardization and coding
is co-ordinated with the activities of other organizations,
such as ECE and ISO.

79. Since 1973, CCC has been engaged in develop­
ing the Harmonized Commodity Description and Cod­
ing System, based mainly on the Customs Co-operation
Council Nomenclature and the revised Standard Inter­
national Trade Classification prepared by the United
Nations Statistical Office. The System is intended to
meet the requirements of a wide range of users, includ­
ing customs authorities, statisticians, carriers and pro­
ducers. It is hoped that the System will be completed by
the end of 1981.

C. SAFEGUARDING OF STORED DATA

80. A Committee of experts established by the
Council of Europe has prepared a draft convention for
the protection of persons with regard to information
stored in computer data banks. This draft convention
is to be considered by a working group prior to the next
session of the committee of experts. The committee of
experts has also prepared a draft resolution concerning
the regulations applicable to electronic data banks which
store medical files.
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81. . In 1979 the Council of Europe will orgaijize a
Sy~poslUm on the. protection of the users of compu­
tenzed systems whIch are concerned with legal matters.

D. TEACHING AND TRAINING

82. A working group, established under the auspices
~f the Council of Europe, has prepared a draft resolu­
tIon ?n teac~ing and training concerning automatic
legal lllformatIOn systems and has devised a model pro­
gramme for tea-.;hing this subject in universities.

VIn. Industrial and intellectual property law

A. PATENTS, COPYRIGHTS AND TRADE MARKS

83. In July 1978 the heads of the patent offices of
t?e member States of CMEA adopted a standard posi­
tIOn on the preparation and improvement by CMEA
member States of their national legislation governing
patents.

84. Work in continuing within CMEA on the prep­
arat~on of an. intergovernmental agreement establishing
a sI.ngle umfted document designed to protect in­
ventIons.

85. The Caribbean Community commissioned com­
parative studies on the legislation of member States of
t~e Community in the fields of industrial designs copy­
nghts afld neighbouring rights and patents. Member
States of t~e Ca~ibbean.Community are now considering
these stcdIes WIth a VIew toward determining the de­
sirability of harmonizing their national laws on these
subjects.

86. CEC is engaged in the preparation of a directive
for the harmonization of the laws of member States of
EEC on trade marks.

B. TRANSFER OF TECHNOLOGY

87. Since 1975 UNCTAD has been engaged in the
preparation of an international code of conduct on the
transfer of technology, corresponding to the needs and
conditions prevalent in developing countries and to the
special conditions found in various flows of trade in
technology. In 1976 UNCTAD established an Inter­
governmental Group of Experts, which, at its sixth ses­
sion (26 June-? July 1978), completed its task of
drafting an international code of conduct on the transfer
of technology. Pursuant to General Assembly resolution
32/188, the United Nations Conference on an Interna­
tional Code of Conduct on the Transfer of Technology
was convened in Geneva under UNCTAD auspices from
16 October to 11 November 1978. The Conference
made substantial progress towards the negotiation and
adoption of an international code of conduct on the
transfer of technology and a resumed session of the Con­
ference was convened by the Secretary-General of
UNCTAD in the first quarter of 1979.

88. The Committee on the Development of Trade of
ECE is engaged in drawing up a manual on licensing
procedures and related aspects of technology transfer. It

is expec!ed. that the manual will be issued in 1979 and
that It WIll mclude factual information in separate chap­
ters for 20 countries.

IX. Other topics of international trade law

A. LAW OF AGENCY

. 89. CEC is preparing a directive for the harmoniza­
tion ~f the laws of member States of EEC concerning the
practIce of the ~rofe,ssion of self-employed commercial
agent. A d~af.t dIrectIve on the subject was submitted by
the CommISSIOn to the Council of Ministers of EEC in
December 1976.

90. . A conference will be convened in Bucharest,
Rom~ma, from 28 May to 13 June 1979 to consider
adoptIOn of the draft Convention providing a Uniform
Law on Agency of an International Character in the
Sale and Purc~ase of Goods, which had been prepared
under the auspIces of UNIDROIT. Invitations to attend
the conference have been extended to all member States
of th~ U~ited Nations and to interested international
orgamzatIOns.

B. COMPANY LAW

. 91. The member States of the European Communi­
tIes ?re engaged in work aimed at the drafting of a con­
ventIOn that wo~ld impose uniform rules for mergers
between compames and other businesses established in
different member States of EEC.

92. CEC is preparing draft directives on certain
aspects of ,company law, on the law relating to groups
o.f compames, as well as on banking, insurance, securi­
tIes and taxation. In addition, the Council and the Com­
mission of the European Communities have adopted
regulations concerning the law of competition in EEC
and the Commission has made a number of decisions in
individual cases involving competition policy.

C. CONSUMER PROTECTION

93. Within the Council of Europe, a committee of
experts has prepared a questionnaire on the role of as­
sociations, public and private organizations in defending
the collective interests of consumers. Based on the re­
sponses to this questionnaire, the European Committee
on Legal Co-operation might request the committee of
experts to undertake the preparation of a draft resolu­
tion on the subject.

94. The European communities have undertaken a
comprehensive programme concerning consumer pro­
tection on the basis of a resolution of the Council of
Ministers adopted in April 1975. The programme cov­
ers such matters as consumer credit, unfair contract
terms, price and product labelling, and misleading ad­
vertising. It is intended that a number of directives will
be issued dealing with consumer protection.

95. One of the main purposes of the Joint FAO/
WHO Food Stand;lrds programme is to protect con­
sumers against possible health hazards in food, arising
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100. In 1978 UNIDROIT established a study group
charged with preparing a uniform law applicable to in­
ternational factoring operations. At its first session in
February 1979 the Study Group considered a question­
naire on the principal problems involved and decided
on the main points that should form the core of the
future convention providing a uniform law governing
international factoring operations.

from the use of chemicals in the production and process­
ing of foods, from inadequate standards of hygiene and
from environmental contamination. The Codex Alimen­
tarius Commission has adopted a number of codes con­
cerning food hygiene and technological practices in food
production. In addition, the recommended international
food standards and limits for pesticide residues in food
can be used as a basis for national legislation for the pro­
tection of consumers against health hazards, fraud and
substandard products, both imported and domestically
produced.

96. Within the Council of Europe a committee of
experts is considering the problems in the law of evi­
dence posed by the new forms of reproducing documents
and recording data. The committee of experts has elab­
orated a number of principles that could be included in
a draft resolution on the subject. A working group has
been asked to prepare a draft aimed at harmonizing (a)
certain aspects of the applicable law concerning the need
for written documentation and the period of required re­
tention of documents; and (b) the probative value of
microfilms and of recorded data in a data bank. This
draft will deal in particular with the circumstances when
the copy of a document may be considered and ac­
cepted as conforming to the original.

97. Within ECE, the Working Party on Facilitation
of International Trade Procedures is preparing a draft
recommendation concerning signatures and their au­
thentication (TRADE/WR,4/GE.2/R,111/Rev.1).

98. The Permanent Technical Committee of CCC
has prepared a draft recommendation to the effect that
for customs purposes commercial invoices produced by
the one-run method should be deemed just as valid as
commercial invoices which were typed or handwritten.
The draft recommendation, scheduled to be considered
by the Council in May 1979, also provides that for cus­
toms purposes commercial invoices need not bear hand­
written signatures.

99. CMI has established a Sub-Committee for the
study of national rules on expert evidence in maritime
disputes.
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WAREHOUSINGH.

LAW RELATING TO PIPELINES

CO-OPERATION FOR EXPANSION OF

INTERNATIONAL TRADE

G.

A.

103. UNIDROIT has established a study group to
consider the drawing up of uniform rules concerning the
warehousing contract. At its January 1979 session the
Study Group had before it a preliminary draft conven­
tion on the liability of international terminal operators
(UNIDROIT Study XLIV-Doc.S) prepared by the
UNIDROIT secretariat. With some amendments, the
Study Group approved the preliminary draft convention
which is based on the concept of the "international
terminal operator", defined as any person who, against
payment, undertakes the safekeeping of goods before,
during or after their international carriage. The basic
rules on liability and on limitations of liability are
based on the United Nations Convention on the Carriage
of Goods by Sea, 1978 (the Hamburg Rules). The draft
text approved by the Study Group in January 1979 will
be submitted to the Governing Council of UNIDROIT
for a decision concerning future work on the subject of
warehousing contracts.

104. For the related work of CMI on the liability of
sea terminals, see paragraph 48 above (III. International
transport, B. Legal issues related to transport by sea).

102. Based on an analysis of the replies to a ques­
tionnaire to Governments, UNIDROIT decided to main­
tain on its work programme the harmonization or unifi­
cation of certain aspects of the law relating to pipelines
but not to undertake any work on the subject in the
triennium 1978 to 1980.

session, the Study Group considered a tentative draft set
of uniform rules prepared by the UNIDROIT secretariat
with th,e as.sistance of the Chairman of the Study Group,
Mr. Reczel (Hungary). The draft uniform rules are con­
cerned with the type of equipment leasing generally
r~ferr~d to .as "financial leasing", i.e. triangular transac­
tions III WhICh one party (the financier) purchases from
a supplier a plant, capital goods or equipment the use of
which for business or professional purposes'is granted
by the financier to the user. Based on the discussions at
th~ February 1979 session of the Study Group, the draft
umform rules will be revised by the UNIDROIT secre­
tariat in consultation with the Chairman of the Study
Group.

x. Facilitation of international trade

LAW OF EVIDENCE

INTERNATIONAL FACTORING

D.

E.

F. INTERNATIONAL LEASING

101. Since 1977 a study group established by
UNIDROIT has been engaged in the preparation of uni­
form rules for contracts of leasing. At its February 1979,

105. Within the framework of its work on economic
co-operation between developing countries UNCTAD
has prepared studies and draft model statutes concerning
multinational marketing enterprises, draft agreements on
economic integration groupings, draft trade agreements
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between developing and socialist countries, and draft
agreements concerning the regulation of multinational
companies.

106. An Ad Hoc Group of Experts established by
UNCTAD was charged with formulating a set of equi­
table, multilaterally agreed-upon principles and rules for
the control of restrictive business practices that have ad­
verse effects on international trade, particularly on trade
by developing countries. At its sixth session (17-27
April 1979) the Group of Experts is expected to com­
plete its work. By resolution 33/153 of 20 December
1978, the General Assembly decided that a conference
be convened, between September 1979 and April 1980
under UNCTAD auspices, to negotiate and adopt equi­
table principles and rules on restrictive business practices
and to decide on the legal character of such principles
and rules. The exact dates for the conference will be set
by UNCTAD at its forthcoming fifth session.

107. The UNCTAD Ad Hoc Group of Experts re­
ferred to in the preceding paragraph is also engaged in
the elaboration of a model law or laws on restrictive
business practices in order to assist developing countries
in devising appropriate legislation on the subject. At its
April 1979 session the Group of Experts will continue
its work, based on the draft model laws prepared by the
UNCTAD secretariat and contained in document TD/
B/C.2/AC.6/16.

108. The Legal Conference of representatives of
member States of CMEA has discussed questions con­
cerning the joint establishment and operation by CMEA
member States of international economic organizations;
a draft model agreement on an international organiza­
tion for scientific and technical co-operation in a specific
area is under preparation.

109. At its September 1978 session, the Working
Party on Facilitation of International Trade Procedures
of ECE noted that treaties concerning the international
transport of goods, conditions for the transit and im­
portation of goods, and international trade in certain
products, such as dangerous goods and endangered spe­
cies, often require the submission of detailed information
to governmental authorities in accordance with a stan­
dardized document annexed to the treaty. If, because of
recent developments in reproduction and transmission
techniques or in international trading practices, it is de­
sirable to modify the standardized document, then it is
now necessary to amend the treaty. The Working Party
therefore recommended that such standardized docu­
ments should not form an integral part of the text of the
treaty and that the content and layout of the documents
should be left for decision by a competent organ of the
organization under whose auspices the treaty in question
had been negotiated.

110. ICS is actively involved in the work of ECE
on trade facilitation. ICS regularly submits papers and
sends observers to sessions of the subsidiary bodies of
ECE that are concerned with trade facilitation.

111. The Joint FAa/WHO Food Standards
gramme is intended to protect consumers against jJ(\,,,

sible health hazards in food, to ensure fair practices in
the food trade and to facilitate international trade )\',
food. The international food standards developed under
this Programme reduce the technical, non-tariff ob­
stacles to increased international trade in food and can
be used both to promote the food industries of develop­
ing countries and to increase their ability to export to
countries with detailed national rules on food standards.

112. In November 1978 the Executive Council of
ILA established a working group charged with examin­
ing the legal issues involved in the establishment of a new
international economic order, with a view to identifying
topics which may be appropriate for consideration by
com;nittees of ILA. The working group will consider,
inter alia, the new rules relating to trade and in particu­
lar to trade in commodities, the institutional aspects of
GATT, and the most-favoured-nation clause in the con­
text of recent trade agreements. The working group is
to submit its report to the Executive Council of ILA in
May 1979.

113. The basic legal documents of the African De­
velopment Bank are now being examined by the Bank
with a view to changing the legal regime so as to permit
membership by non-African States.

B. CO-OPERATION IN THE CUSTOMS AREA

114. The Group of Experts on Customs Questions
affecting transport, a subsidiary body of the Inland
Transport Committee of ECE, is continuing its consider­
ation of the extension of the territorial scope of applica­
tion of the Customs Convention on the International
Transport of Goods under Cover of TIR Carnets (TIR
Convention), including the possibility of establishing a
link among the different existing customs transit systems.

115. The Permanent Technical Committee of CCC
is considering the possible advantages that might be
gained if an international convention were prepared in
order to provide a link between the existing customs
transit systems. Further studies will be prepared con­
cerning this question in consultation with interested
trade and transport circles.

116. Within ECE, subsidiary bodies of the Inland
Transport Committee are continuing to study the ques­
tion of the harmonization of the conditions for the
exercise of customs and other controls at frontiers, in­
cluding the possibility of an international agreement on
the subject. It is expected that an in-depth study will be
prepared in 1979 for submission to the Inland Transport
Committee.

117. Within ECE, the Working Party on Facilita­
tion of International Trade Procedures is engaged in the
preparation of a draft recommendation concerning facil­
itation of import clearance procedures (TRADE/WP.4/
GE,2/R.122).
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118. CCC is continuing its work of preparing an­
nexes to the 1973 Kyoto Convention on the Simplifica­
tion and Harmonization of Customs Procedures. These
annexes establish the basic principles concerning cus­
toms rules and procedures applicable to particular areas
of customs activity. The three annexes adopted during
1978 dealt, respectively, with (a) reimportation in the
same State, (b) relief from import duties and taxes in
respect of goods declared for home use, and (c) customs
formalities applicable to commercial means of transport.

119. The Customs Co-operation Council Nomen­
clature provides a common, systematic basis for the
classification of goods in national customs tariffs. As a
result of co-operation by the Council and the United
Nations Statistical Office, a one-to-one correlation has
been established between this Nomenclature and the
revised Standard International Trade Classification. The
Customs Co-operation Council Nomenclature is con­
stantly brought up to date in accordance with technologi­
cal developments and is at present used by 142 States as
a basis for their customs tariffs.

120. CCC is working on the implementation of the
1977 International Convention on Mutual Administra­
tive Assistance for the Prevention, Investigation, and
Repression of Customs Offences, adopted under the
auspices of the Council in Nairobi. This Convention will
strengthen the actions of the Council directed against
smuggling and customs fraud in all its forms.

121. For the work of CCC to revise its Glossary of
International Customs Terms, see paragraph 16 above
(I. International contracts, C. International trade terms
and standards).

122. For the work of the Customs Co-operation
Council concerning the law of evidence and customs
operations, see paragraph 98 above (IX. Other topics
of international trade law, D. Law of evidence).

C. FACILITATION OF CO-OPERATION IN PRODUCTION

123. In January 1979 the Executive Committee of
CMEA approved general terms for specialization and
co-operation in production. These general terms were
drafted· by the Legal Conference of representatives of

member States of CMEA and they will take effect on 1
January 1980.

124. UNIDO is concerned with the promotion of
industrialization by developing countries, with particular
emphasis on the manufacturing sector. In its activities
UNIDO is cognizant of the close interrelationship be­
tween the production and trade aspects in the develop­
ment process of the developing countries.

D. ELIMINATION OF DOUBLE TAXATION

125. In order to promote the future development of
co-operation between member States of CMEA, its
Standing Commission on Monetary and Financial Ques­
tions drew up an intergovernmental agreement on the
elimination of double income and property taxation of
juridical persons, which was signed by member States
of CMEA in May 1978. Both this agreement and the
international agreement on the elimination of double
income and property taxation of physical persons, which
had been signed in May 1977, entered into force on 1
January 1979.

E. INFORMATION ON INTERNATIONAL

TRADE LAW DEVELOPMENTS

126. The Committee on the Development of Trade
of ECE is continuing its examination of the feasibility
of a multilateral system of notification of laws and reg­
ulations concerning foreign trade and changes therein
(MUNOSYST). As an experiment in 1978, a limited
number of ECE member States sent notification of new
laws and regulations, and of changes in prior laws or
regulations, in a few self-selected fields. Progress was
also achieved in identifying primary and secondary
sources of information for any future system. Based on
the replies to a questionnaire, the ECE secretariat will
submit a feasibility study to the twenty-eighth session of
the Committee on the Development of Trade in De­
cember 1979.

127. ICS is preparing model Export Cargo Ship­
ping Instructions, to be used by combined transport
operators in the collection of basic transport informa­
tion.
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Preamble

The States Parties to the present Convention,
Considering that international trade is an important

factor in the promotion of friendly relations amongst
States,

Believing that the adoption of uniform rules govern­
ing the limitation period in the international sale of
goods would facilitate the development of world trade,

Have agreed as follows:

Introduction: Objective of the Convention

1. This Convention is concerned with the period of
time within which the parties to a contract of interna­
tional sale of goods may commence legal proceedings
for the exercise of claims arising from or relating to such
contracts.

2. Differences in national laws governing the limi­
tation of claims or the prescription of rights create
serious practical difficulties. The prescription or limita­
tion periods under national laws vary widely. Some
periods seem too short (e.g. six months, one year) to

meet the practical requirements of international sales
transactions, in view of the time that may be needed for
negotiations and then for the institution of legal proceed­
ings in a foreign and, often, distant country. Other limi­
tation periods (in some cases up to 30 years) are
inappropriately long for transactions involving the in­
ternational sale of goods and fail to provide the basic
protection that limitation rules were intended to accord,
such as protection from the uncertainty and threat to
business stability posed by the delayed presentation of
claims and from the loss or staleness of evidence per­
taining to claims presented with undue delay.

3. National rules not only differ, but in many in­
stances they are also difficult to apply to international
sales transactions. 1 One difficulty arises from the fact
that some national laws apply a single rule of prescrip-

1 For some illustrations of difficulties, see R. Kuratowski,
Limitation of Actions Founded on Contract and Prescription of
Contractual Obligations in Private International Law, Estratto
Paglivatti del Terzo Congresso di Diritto Comparato, vol. 111­
Paris IV, pp. 447-460; E. Harris, Time-Limits for Claims and
Actions, in Unification of the Law Governing International Sale
of Goods (J. Honnold, ed. 1966), pp. 201-223. Also see H.

, Trammer, Time-Limits for Claims and Actions in International
. Trade, ibid., pp. 225-233.
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tion or limitation to a wide variety of transactions and
relationships. As a result, the rules are expressed in
general and sometimes vague terms that are difficult to
apply to the specific problems of an international sale.
This difficulty is magnified for international transactions,
since merchants and their lawyers will often be unfa­
miliar with the import of these general terms and with
the techniques of interpretation used in a foreign legal
system.

4. Perhaps even more serious is the uncertainty as
to which national law will be applicable to an interna­
tional sales transaction. Apart from the problems of
choice of law that customarily arise in an international
transaction, problems of prescription or limitation pre­
sent a special difficulty of characterization or qual­
ification: some legal systems consider these rules as
"substantive" and therefore must decide which na­
tional law is applicable; other systems consider them
as part of the "procedural" rules of the forum; still
other legal systems follow a combination of the above
approaches. 2

5. In light of the difficulties mentioned in para­
graphs 2-4 above, Le. the differences in the time periods
for bringing claims under various national laws, the
problems in determining which national law is to apply
and what effect it is to have, and the need to provide
specific rules in this area adapted to the practical needs
of international commerce, it was felt that the problems
were sufficiently serious to justify the preparation of
uniform rules on prescription or limitation of claims
arising from the international sale of goods. In ad­
dition, substantive unification of the national laws on
the prescription or limitation of claims would not only
remove doubt and uncertainty in legal relations arising
from the international sale of goods but would also
serve the interests of justice and equity: under present
conditions it is possible that an unexpected or severe
application of a national rule on prescription or limita­
tion of claims will prevent redress of a just claim, or
that a lax application of such a rule will fail to provide
adequate protection against claims that are stale or
unfounded.

6. In view of the widely varying concepts and ap­
proaches prevailing under national laws with respect
to the limitation of claims and the prescription of rights,
it has been considered advisable to provide in a con­
Vention uniform rules that are as concrete and complete
as possible. A brief and general uniform law (such as
a law merely specifying the length of the prescription
or limitation period) would do little in actual practice
to achieve unification, since the divergent rules of na­
tional law would then be brought into play in "inter­
preting" such a brief and general provision. Since this
Convention is confined to one type of transaction-the
purchase and sale of goods-it is possible to state
uniform rules for this type of transaction with a degree
of concreteness and specificity that is not feasible in
statutes that deal with many different types of trans­
actions and claims. The loss of uniformity in the ap-

2 See para. 5 of commentary on art. 3.

plication of this Convention through the use of diver­
gent rules and concepts of national law may not be
wholly avoided, but this Convention seeks to minimize
the danger by dealing with the problems that are in­
herent in this field as specifically as feasible within the
scope of a convention of manageable length.s

Part I. Substantive provisions

SPHERE OF APPLICATION

Article 1

[Introductory provisions: subject-matter
and definitions]*

1. This Convention shall determine when claims
of a buyer and a seller against each other arising
from a contract of international sale of goods or
relating to its breach, termination or invalidity can
no longer be exercised by reason of the expiration
of a period of time. Such period of time is herein­
after referred to as "the limitation period".

2. This Convention shall not affect a particular
time-limit within which one party is required, as a
condition for the acquisition or exercise of his claim,
to give notice to the other party or perform any act
other than the institution of legal proceedings.

3. In this Convention:
(a) "Buyer", "seller" and "party" means persons

who buy or sell, or agree to buy or sell, goods, and
the successors to and assigns of their rights or ob­
ligations under the contract of sale;

(b) "Creditor" means a party who asserts a claim,
whether or not such a claim is for a sum of money;

(c) "Debtor" means a party against whom a
creditor asserts a claim;

(d) "Breach of contract" means the failure of a
party to perform the contract of any performance
not in conformity with the contract;

(e) "Legal proceedings" includes judicial, ar­
bitral and administrative proceedings;

(f) "Persons" includes corporation, company,
partnership, association or entity, whether private or
public, which can sue or be sued;

(g) "Writing" includes telegram and telex;
(11) "Year" means a year according to the Gre­

gorian calendar.

COMMENTARY

I. The subject-matter covered by the Convention,
paragraph (1)

1. Under paragraph (1) of article 1, this Conven­
tion governs the period within which the parties to a
contract of international sale of goods must exercise
against each other any claim arising from or relating

• Captions are not contained in the Convention; they are
added to this commentary only for ease of reference and should
not be considered as forming part oithe Convention.

8 See also art. 7, on rules for interpretation and application
of the provisions of this Convention.
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to such contract or be time-barred from asserting it.
The characterization of this period and the legal effect
of its expiration on the rights or claims of the parties
differ widely under the various national legal systems.
In view of the international character of this Convention
and in order to promote uniformity in its interpretation
and application, the use of traditional terms, such as
"prescription of rights", "limitation of claims" or "lim­
itation of legal proceedings", having differing connota­
tions in the various legal systems, was avoided in the
Convention. Consequently, paragraph (1) employs the
neutral expression "when claims ... can no longer be
exercised by reason of the expiration of a period of time"
to denote the subject-matter covered by the Convention.
Thus the Convention is applicable irrespective of the
particular theoretical approach or terminology employed
by the applicable national law, as long as the period of
time in question performs the function described in the
first sentence of article 1(1). The second sentence of
paragraph (1) of this article provides that in the Con­
vention such a time-period shall be called "the limita­
tion period".

2. Specific aspects of the Convention's sphere of
application will be discussed in relation to: (a) the
parties governed by the Convention, and (b) the types
of claims that are subject to the limitation period.

(a) The parties

3. Paragraph (1) of article 1 shows that this Con­
vention is directed to claims arising from the relation­
ship of buyer and seller. The terms "buyer", "seller"
and "party", as defined in article 1 (3) (a), include the
"successors to and assigns of their rights or obligations
under the contract of sale". Thus the Convention also
governs the limitation period for the assertion of rights
and obligations which are acquired through succession
by operation of law (as on death or bankruptcy) or
through voluntary assignment or delegation by a party
to an international sales contract. Other important "suc­
cessors" include insurers who become subrogated to
the rights of a party under a sales contract and the sur­
viving company which results from a merger of com­
panies or from a corporate reorganization.

4. It should be noted that, under article 1 (3) (a), to
be a "buyer" or "seller" a person must "buy or sell, or
agree to buy or sell, goods". Thus a party who has only
the right (or "option") to conclude a sales contract is
not a "buyer" or "seller" unless and until the sales con­
tract is in fact concluded. Thus, rights under the option
agreement (as contrasted with rights under a contract
that may result from the exercise of the option) are not
governed by the Convention.

(b) Transactions subject to the Convention; types of
claims

. 5. Under article 1 (1), this Convention applies to
"claims . .. arising from a contract of international sale
of goods or relating to its breach, termination or in­
validity". Article 2 determines whether a contract of
sale of goods is "international"; article 3 details the

: .'

circumstaI\ces under which a Contracting State must ap­
ply the rules of this Convention; and articles 4 through
6 exclude from the scope of the Convention certain
defined types of sales, goods, claims and contracts.

6. Paragraph (1) of article 1 provides that this Con­
vention governs claims "arising from a contract of in­
ternational sale of goods" as well as claims "relating
to its breach, termination or invalidity". The require­
ment that claims "arise from" a sales contract serves
to exclude claims that arise independently of the con­
tract, such as claims based on tort or delict. The
language "relating to" the breach, termination or invalid­
ity in article 1 (1) is broad enough to cover not only
claims arising from but also claims "relating to" the
breach, termination or invalidity of an international
sales contract. For example, the buyer may have made
an advance payment to the seller under a sales contract
which the seller fails to perform alleging impossibility,
government regulation or some similar supervening
event. The seller might also claim that the contract was
invalid for some other reasons. Whether these events
constitute an excuse for the seller's failure to perform
may often be in dispute. Hence, the buyer may need
to bring an action against the seller presenting, in the
alternative, claims both for breach of contract and for
restitution of the advance payment. Because of the
frequent connexion, in practice, between these two types
of claims, both are governed by this Convention. 4o

7. The references in article 1 (1) to the "contract"
and to the relationship between "a buyer and a seller
against each other" serve to exclude from the coverage
of the Convention claims against a seller by a person
who has purchased the goods from someone other than
the seller. For example, where a manufacturer sells
goods to a distributor who resells the goods to a sub­
purchaser, a claim by the subpurchaser against the
manufacturer would not be governed by the Convention.
See also paragraph 3, above. Nor does this Convention
apply to claims of the buyer or seller against a person
who is neither a "buyer" nor "seller", but who had
guaranteed the performance by the buyer or seller of
an obligation under the contract of sale. 5

4 The language "relating to" is also relevant where the ap­
plicable law of the contract requires that the invalidity of a
contract must first be established by way of an action for annul­
ment. In such a case, a mere assertion that a contract is ter­
minated or invalid does not create a basis for the assertion of
claims against the other party until the termination or invalidity
itself has been established by the courts. Under the broad lan­
guage of article 1 (1), the period for bringing such an action
for annulment falls within the scope of this Convention. (As to
the possibility of excluding actions for annulment from the
application of this Convention by way of a reservation, see art.
35 and its accompanying commentary.) Of course, where the
termination or invalidity need not first be established by an
action for annulment, this Convention does not affect provisions
in the applicable national law that may require the assertion of
termination or invalidity against the other party by means other
than the institution of legal proceedings within a fixed time-limit.
See art. 1 (2) and para. 9 below.

5 For similar reasons, claims based upon a documentary letter
of credit will not come within the scope of this Convention.
The documentary letter of credit is an undertaking by banks
independent of the underlying sales contract and does not con­
stitute the legal relationship of "a buyer and a seller against
each other".
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It This Convention is not applicable to "time-limits"
(decheance), paragraph (2)

8. Paragraph (2) of article 1 makes it clear that this
Convention only governs the limitation period within
which parties to a contract of international sale of goods
must commence legal proceedings (as defined in article
1 (3) (e» for the exercise of any claim arising from the
contract or relating to its breach, termination or invalid­
ity. Thus, the Convention has no effect on any rules
under the applicable law concerning "time-limits"
(decheance) , that make giving notice to the other party
a prerequisite for the acquisition or exercise of a par­
ticular type of claim. Typical examples include the
requirements that within a specified period of time the
other party be given notice of the alleged defects in
the goods delivered or of the refusal to accept such
goods on grounds of non-conformity or defects. These
notice requirements are designed to permit the parties
to take prompt action in adjustment of their current
performance under a sales transaction-e.g. making
tests to ascertain the quality of goods on delivery, or
retaking and salvaging rejected goods. In such cases,
failure by a party to give notice as required may deprive
that party of the right to assert claims based on the al­
leged defects or non-conformity of the goods.6 A further
example of such "time-limits" (decheance), which are
not governed by this Convention, is a requirement under
the applicable law that notice of termination or rescis­
sion of a contract be given to the other party within a
specified period of time. 7

9. Paragraph (2) of article 1 also preserves the
validity of "time-limits" under national laws within
which one party is required, as a condition for the ac­
quisition or exercise of his claim, to perform any act
"other than the institution of legal proceedings". Thus,
this paragraph preserves "time-limits" which, while
variously expressed, are not comparable to the general
limitation period governed by this Convention in that
they are addressed to something "other than the in­
stitution of legal proceedings".B When the parties have
stipulated in their sales contract a "time-limit" which
is not directed at "the institution of legal proceedings",
the question of the validity of this stipulation shall be
determined by the applicable law.

III. Definitions, paragraph (3)

10. "Person" is defined in article 1 (3) (f) to include
"corporation, company, partnership, association or en­
tity, whether public or private, which can sue or be

6 For example, art. 39 (1) of the Uniform Law on the Inter­
national Sale of Goods (ULIS), annexed to the Hague Conven­
tion of 1964, provides that "the buyer shall lose the right to rely
on a lack of conformity of the goods if he has not given the
seHer notice thereof promptly after he has discovered the lack
of conformity or ought to have discovered it".

1 A number of articles of ULIS provide that a party may avoid
the contract only if he has made a declaration to the other party
of his intention to avoid the contract, under varying circum­
stances, "within a reasonable time" (arts. 26, 30, 62 (1», or
"promptly" (arts. 32, 43, 62 (2), 66 (2), 67, 75).

B See also art. 9 (2) (a) and accompanying commentary",
para.3.'

sued". This definition is intended to show that this Con­
vention is applicable without regard to the form of the
organization that enters into a contract of international
sale of goods. "Public" entities often engage in com­
mercial activities and it is important to make it clear
that such entities are subject to this Convention in the
same way as "private" entities. Furthermore, the term
public entity covers not only governmental agencies but
also States, to the extent that they can sue or be sued.
(The question of the immunity of a Contracting State
before its own or foreign courts is not affected by this
Convention.) An organization need not be corporate to
be a "person". A partnership, an association or an
"entity" "which can sue or be sued" in its own name
under the applicable national law, is a "person" for the
purpose of this Convention.

11. Most of the other definitions of terms in para­
graph (3) of article 1 can best be considered in con­
nexion with the provisions in the Convention that
employ the term in question. For example, the definition
of "legal proceedings" in paragraph (3) (c) can best
be considered in connexion with article 15; the defini­
tion of "breach of contract" in paragraph (3) (d) can
best be considered in connexion with articles 10 (1) and
12 (2); and the definition of "year" in paragraph (3) (h)
in connexion with articles 8 and 28.

12. Certain other terms used in this Convention
(such as "claims" and "rights") are not defined since
their meaning can best be seen in the light of the ~ontext
in which they are used and of the objectives of this
Convention.9 It is important tCl note that the construc­
t~on of these terms by reference to the varying concep­
tIOns found in national laws would be inconsistent with
the international character of the Convention and with
its objective to promote uniformity in interpretation and
application.10

Article 2

[Definition of a contract of international sale]

For the purposes of this Convention:
(a) A contract of sale of goods shall be con­

sidered international if, at the time of the conclusion
of the contract, the buyer and the seller have their
places of business in different States;

(b) The fact that the parties have their places
of business in different States shall be disregarded
whenever this fact does not appear either from the
contract or from any dealings between, or from in­
formation disclosed by, the parties at any time before
or at the conclusion of the contract;

(c) Where a party to a contract of sale of goods
has places of business in more than one State, the

9 Representatives at the Diplomatic Conference which adopted
this Convention were generally agreed that the term "goods"
means tangible movables, The term, however, was not defined
formally, partly because the use of the words "objets mobiliers
corporeIs" in the French text of the Convention already implied
this and, partly \;Jecau.se the exclusions from the scope of the
ConventIOn proVided 10 arts. 4 through 6 also made this point
clear.

10 See art. 7 and accompanying commentary.
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place of business shall be that which has the closest
relationship to the contract and its performance, hav­
ing regard to the circumstances known to or con­
templated by the parties at the time of the conclusion
of the contract;

(d) Where a party does not have a place of busi­
ness, reference shall be made to his habitual res­
idence;

(e) Neither the nationality of the parties nor the
civil or commercial character of the parties or of the
contract shall be taken into consideration.

COMMENTARY

1. This article deals with the degree of internation­
ality that makes a contract of sale of goods an "inter­
national" on~ for the purposes of this Convention.

I. The basic criteria, subparagraphs (a) and (b)

2. Subparagraph (a) provides that for a contract of
sale of goods to be considered international, the contract
must satisfy the following three requirements: (i) at the
time of the conclusion of the contract, (ii) the parties
must have their places of business (and not simply cen­
tres of only formal significance, such as places of incor­
poration), (iii) in different States (whether these are
Contracting or non-Contracting States). In short, the
parties' places of business at the time of the conclusion
of the contract may not be in the same State. The
simplicity and clarity of these basic criteria will con­
tribute to certainty in establishing whether a sale of
goods is "international" for the purposes of this Con­
vention.

3. The simplicity and clarity of the criteria con­
tained in subparagraph (a) are further enhanced by sub­
paragraph (b) of this article. Under subparagraph (b),
the contract will not be considered "international", and
hence the Convention will not govern, where one of the
parties to the contract neither knew or had reason to
know "at any time before or at the conclusion of the
contract" that the place of business of the other party
was in a different State. One example of such a situa­
tion is where one of the parties was acting as agent for
a foreign undisclosed principal. Subparagraph (b) is de­
signed to protect a party who enters into a contract of
sale with another party, justifiably assuming that the
places of both parties are in the same State, from find­
ingout later to his surprise that he had entered into an
international sales contract that is subject to this Con­
ventionY

II. Place of business, subparagraph (c)

4. This subparagraph deals with the situation where
one of the parties to a sales contract has more than one
place of business. Characterizing the sales contract as
"international" for purposes of article 2 (a) in cases
where a party has a number of places of business, causes

11 As to the possibility of making a reservation with respect
to the definition of an international sale, see art. 38 and ac­
companying commentary.

no problem where all the places of business of one party
(X) are situated in States other than the one where the
other party (Y) has his place of business; whichever
place is designated as the relevant place of business of
X, the places of business of X and Y will be in different
States. The problem arises only when one of X's places
of business is situated in the same State as the place
of business of Y. In such a case it becomes crucial to
determine which of the different places of business of X
is the relevant place of business within the meaning of
subparagraph (a) of this article.

5. Subparagraph (c) lays down the criterion for de­
termining the relevant place of business for the pur­
poses of this Convention where a party has more than
one place of business: it is the place of business "which
has the closest relationship to the contract and its per-

. formance". The phrase "the contract and its perfor­
mance" refers to the transaction as a whole, including
factors relating to the offer and the acceptance as well as
the performance of the contract. In determining the
place of business. which has the "closest relationship",
subparagraph (c) states that regard shall be given to "the
circumstances known to or contemplated by the parties
at the' time of the conclusion of the contract". Circum­
stances that may not be known to one of the parties at
the time of entering into the contract would include
supervision over the making of the contract by a head
office located in another State or the foreign origin or
final destination of the goods When these circumstances
are not known to or contemplated by both parties, they
are not to be taken into consideration.

III. Habitual residence, subparagraph (d)

6. This subparagraph deals with the case where one'
of the parties does not have a place of business. Most
international contracts are entered into by businessmen
who have recognized places of business. Occasionally,
however, a person who does not have an established
"place of business" may enter into a contract of inter­
national sale of goods where the goods are intended for
commercial purposes, and not simply for "personal,
family or household use" within the meaning of article 4
of this Convention. The present provision provides that,
in this situation, the reference shall be to the habitual
residence of such a party.

IV. Nationality of the parties; civil or commercial
character of the parties or the contract, subpara­
graph (e)

7. This paragraph provides that neither the nation­
ality of the parties nor the civil or commercial character
of the parties or the contract shall be taken into con­
sideration for the purposes of this Convention. Classifi­
cation of a contract of sale of goods as "international"
under article 2 (a) depends primarily on a determination
that "the seller and buyer have their places of business
in different States". In defining "place of business" in
article 2 (c) and in referring to "habitual residence" in
article 2 (d) there are no references to the nationality,
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place of incorporation or place of the head office of any
party. Subparagraph (e) emphasizes this fact by provid­
ing specifically that the nationality of the parties shall
not be taken into consideration.

8. In some legal systems the national law relating
to contracts of sale of goods has different provisions for
cases where the parties or the contract are classified as
"commercial" than for cases where the parties or the
contract are classified as "civil". In other legal systems
the distinction between "civil" and "commercial" parties
or contracts is not known. In order to avoid possible
difference.s in interpretation by national courts applying
this Convention, subparagraph (e) of article 2 provides
that, for the purposes of this Convention, the "commer­
cial orcivil character of the parties or of the contract"
underthe applicable national law shall be disregarded.12

Article 3

[Application of the Convention; exclusion of the rules of
private international law]

1. This Convention shall apply only if, at the
time of the conclusion of the contract the places of
business of the parties to a contract of international
sale of goods are in Contracting States.

2. Unless this Convention provides otherwise, it
shall apply irrespective of the law which would other­
wise be applicable by virtue of the rules of private
international law.

3. This Convention shall not apply when the
parties have expressly excluded its application.

COMMENTARY

1. Paragraphs (1) and (2) of this article deal with
the question: when must a Contracting State apply the
rules of this Convention? Paragraph (3) deals with
the freedom of the parties to exclude the application of
the Convention.

I. Application of the Convention, paragraph (1)

2. Article 3 (1) provides that this Convention must
be applied if, "at the time of the conclusion of the con­
tract, the places of business of the parties to a contract
of international sale of goods are in Contracting States".
Thus, a Contracting State is not bound under this Con­
vention to apply the rules of the Convention when one
party has his relevant place of business in a non­
Contracting State even if the sales contract in question
falls within the definition of "a contract of international
sale of goods" under article 2 (a). (See also art. 33.)

3. It must be emphasized in this connexion that the
nationality of a party is not relevant for the purposes of
the application of this Convention (art. 2 (e». Thus,
whether the place of incorporation or the head office
of the parties is in a Contracting or a non-Contracting
State is not relevant for determining the applicability
of this Convention. The only relevant question is
whether for each party the place of business having "the

12 See also para. 3 of cOl11Il1entary to art. 3.

closest relationship to the contract and its performance"
is located in a Contracting State (art. 2 (C».18

II. Exclusion of the rules of private international law,
paragraph (2)

4. Paragraph (2) of this article provides that, subject
to any contrary provisions in this Convention, the Con­
vention must be applied without regard to "the law
which would otherwise be applicable by virtue of the
rules of private international law". This language is
designed to emphasize the fact that the applicability
of this Convention depends on the basic test established
in article 3 (1) rather than on the general rules of private
international law.

5. If the applicability of this Convention were
linked to the rules of private international law, special
difficulties would have been presented because of the
unusually divergent approaches in different legal sys­
tems to the characterization of the subject-matter of
this Convention. For example, while most civil law
systems characterize problems of prescription as sub­
stantive questions and apply the proper law of the con­
tract (lex causae contractus) (and in some cases, the
"proper law of prescription"), most common law juris­
dictions characterize limitation problems as questions
of procedure and, on this ground, apply the rules of the
forum (lex fori). In some jurisdictions, a combination
of the two characterizations may be possible. It has al­
ready been pointed out that this Convention governs
regardless of the different theoretical approaches to the
problem under national laws as long as the period in
question has the function described under article 1 (1)
and (2).14 The combined effect of paragraphs (1) and
(2) of article 3 is certainty and uniformity in the ap­
plication of this Convention.

6. The opening phrase of the paragraph, "unless
this Convention provides otherwise", is occasioned by
specific provisions of the Convention which make room
for national law to modify certain rules under the Con­
vention. One such instance is paragraph (3) of article 22
which provides, inter alia, that the validity of a clause
defined therein shall not be affected by the provisions
in the other paragraphs of article 22, "provided that
such clause is valid under the law applicable to the con­
tract of sale". Another example is the last phrase of
article 15, which provides thatthe rule under that article
is "subject to the law governing the proceedings".

III. Exclusion of the applicability of the Convention
by agreement of the parties, paragraph (3)

7. Paragraph (3) allows the parties to agree to ex­
clude the application of the Convention, provided that
this is done "expressly". Thus, for example, where the
parties have chosen as "the law applicable to the con­
tract" the law of a non-Contracting State, which treats
the question of limitation as substantive, an implication

18 As to the possibility of further limiting the application of
the Convention by way of reservation, see art. 34 and accom­
panying commentary. See also art. 37.

14 See para. 1 of commentary on art. 1.
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might arise that the parties have excluded the application
of this Convention because of their implied choice of
the prescription rules contained in the chosen national
law. Such an interpretation is more likely to arise if the
legal proceedings are brought in a form of one of those
Contracting States which also characterizes the limita­
tion question as substantive. However, in such a case this
Convention still applies because the exclusion of the
application of this Convention was not "express". Fur­
thermore, permitting an implied exclusion of the ap­
plication of this Convention would defeat the purpose
of article 3 (2).15

8. There is no requirement as to the time and form'
in which the agreement of the parties for the exclusion
of this Convention must be expressed. Where, under
article 3 (3), the parties have expressly excluded the
application of this Convention, their claims will be
regulated according to the law deemed to be applicable
under the rules of private international law of the
forum (cf. art. 3 (2)).

Article 4

[Exclusion of certain sales and types of goods]

This Convention shall not apply to sales:
(a) Of goods bought for personal, family or

household use;
(b) By auction;
(c) On execution or otherwise by authority of law;
(d) Of stocks, shares, investment securities, ne-

gotiable instruments or money;
(e) Of ships, vessels or aircraft;
(f) Of electricity.

COMMENTARY

I. Exclusion of consumer sales, subparagraph (a)

1. Subparagraph (a) of this article excludes con­
sumer sales from the scope of this Convention. A partic­
ular sale is outside the scope of this Convention if the
goods are bought "for personal, family or household
use". The usage of the word "personal" in conjunction
with the words "family or household" indicates that the
intended use must be non-commercial. Thus, for ex­
ample, none of the following situations is excluded ~rom

the Convention: a camera bought by a profeSSIOnal
photographer for use in his business, soap or other
toiletries bought by a corporation for the personal use
of its employees, and a single automobile bought by a
car dealer for resale.

2. The rationale for excluding consumer sales from
the Convention is that in a number of countries such
transactions are subject to various types of national laws
that are designed to protect consumers. In order to
avoid any risk of impairing the e~ectiveness of ~uch
national laws, it was considered adVIsable that questIons
of prescription or limitation relating t~ consumer .s~les
should be excluded from this ConventIOn. In addItIOn,

15 See paras. 4 and 5, supra.

most consumer sales are domestic transactions and it
was felt that the Convention should not apply to the
relatively few cases where consumer sales were inter­
national transactions (e.g. because the buyer was a tour­
ist with his habitual residence in another country).16

II. Exclusion of sales by auction, subparagraph (b)

3. Subparagraph (b) of this article excludes from
the ,scope of this Convention sales by auction. Because
sales by auction are often subject to special. rules under
various national laws, it was considered desirable that
they should in all respects remain subject to these special
rules. In addition, the length of the limitation period
should not be affected by the location of the place of
business of the successful bidder at an auction since at
the opening of the auction the seller could not know
which buyer would make a particular purchase.

III. Exclusion of sales on execution or otherwise by
authority of law, subparagraph (c)

4. Subparagraph (c) of this article excludes sales on
judicial or administrative execution or otherwise by au­
thority of law, because such sales are usually governed
by special rules in the State under whose authority the
execution sale is made. Furthermore, such sales do not
constitute a significant part of international trade and
may, therefore, safely be regarded as purely domestic
operations.

IV. Exclusion of sales of stocks, shares, investment
securities, negotiable instruments or money, sub­
paragraph (d)

5. This subparagraph excludes sales of stocks,
shares, investment securities, negotiable instruments and
moneyY Such transactions present problems that are
different from the usual international sale of goods and,
in addition, in many countries, are subject to special
mandatory rules.

V. Exclusion of sales of ships, vessels and aircraft,
subparagraph (e)

6. This subparagraph excludes from the scope of
the Convention all sales of ships, vessels and aircraft,
items which are often subject to different special rules
under the various national legal systems. In some legal
systems there may be a question whether such items are
"goods". Under most national laws at least certain
types of ships, vessels and aircraft are subject to special
registration requirements. The rules under various na­
tional laws, specifying the ships, vessels and aircraft
that must be registered, differ widely. Since the relevarit
place of registration, and therefore the law which would
govern the registration, might not be known at the time
of the sale, the sale of all ships, vessels and aircraft was
excluded in order to make uniform the application of
this Convention.

16 See art. 2 (b)
17 As to whether commercial paper of the type enumerated

might be "goods", see foot-note 6 to commentary on art. 1.
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VI. Exclusion of sales of electricity, subparagraph (f)

7. This subparagraph excludes sales of electricity
from the scope of the Convention on the ground that in­
ternational sales of electricity present unique problems
that are different from those presented by the usual in­
ternational sale of goods.

Article 5

[Exclusion of certain claims]

This Convention shall not apply to claims based
upon;

(a) Death of, or personal injury to, any person;
(b) Nuclear damage caused by the goods sold;
(c) A lien, mortgage or other security interest in

property;
(d) A judgement or award made in legal proceed­

ings;
(e) A document on which direct enforcement or

execution can be obtained in accordance with the law
of the place where such enforcement or execution is
sought;

(f) A bilI of exchange, cheque or promissory
note.

COMMENTARY

1. Subparagraph (a) excludes from the Convention
claims based on the death of or personal injury to any
person. If such a claim is based on tort (or delict), the
claim would be excluded from this Convention by virtue
of the provisions of article 1 (1).18 However, under
some circumstances, claims for liability for the death or
personal injury of the buyer or of some other person
might be based on the failure of the goods to comply with
the contract; furthermore, a claim by the buyer against
the seller for pecuniary loss or damage might arise be­
cause of personal injuries suffered by persons other than
himself (including by a subpurchaser). While such claims
based on personal injuries, under some legal systems,
may be regarded as contractual, in other legal systems
the characterization is in doubt and in stilI others all
such claims may be regarded as delictual. Therefore, in
order to avoid possible doubt and diversity in interpre­
tation, this subparagraph excludes all claims based on
"death of, or personal injury to, any person";· it would
also be often inappropriate to subject such claims to the
same limitation period as the one applicable to the usual
type of commercial claims based on contract.

2. Subparagraph (b) excludes claims based on "nu­
clear damage caused by the goods sold". The effects of
such damage may not appear until a long period after
exposure to radio-active materials. In addition, special
periods for the extinction of actions based on nuclear
damage are contained in the Vienna Convention on Civil
Liability for Nuclear Damage of 21 May 1963.19

18 See para. 6 of commentary on art. 1.
19 See art. VI (basic periods of 10 or 20 years, subject to

certain adjustments); art. I (1) (k) (definitlon of "nuclear
damage").

3. Subparagraph (c) excludes claims based on "a
lien, mortgage or other security interest in property". It
should be noted that this subparagraph excludes rights
based not only on "lien" and "mortgage" but also rights
based on "other security interest in property". This latter
phrase is sufficiently broad to exclude rights asserted by
a seller for the recovery of property sold under a "con­
ditional sale" or similar arrangement designed to permit
the seizure of property on default of payment. Liens,
mortgages and other security interests involve rights in
rem which traditionally have been governed by the lex
situs and are enmeshed with a wide variety of rights
affecting other creditors; expanding the scope of the
Convention to include such claims would have impeded
the adoption of the Convention.

4. Of course, the expiration of the limitation period
applicable to a claim based on a sales contract may have
serious consequences with respect to the enforcement of
a lien, mortgage or other interest securing that claim.
However, for the reasons given in connexion with article
25 (1) (para. 2 of commentary on art. 25), this Conven­
tion does not attempt to prescribe uniform rules with
respect to such consequences, and leaves these questions
to the applicable national law. It may be expected that
the tribunals of Contracting States in solving these
problems will give full effect to the basic policies of this
Convention with respect to the institution of legal pro­
ceedings for the enforcement of stale claims.

5. Under subparagraph (d), claims based on "a
judgement or award made in legal proceedings" are ex­
cluded even though the judgement or award may have
resulted from a claim arising from an international sale.
This exclusion is consistent with the purpose of this
Convention to regulate the period within which the
parties to a contract of international sale of goods must
bring legal proceedings for the exercise of any claims
arising under that contract.20 Moreover, in actions to
enforce a judgement or award, it may be difficult to
ascertain whether the underlying claim arose from an
international sale of goods and satisfied the other re­
quirements for the applicability of this Convention. In
addition, the enforcement of a judgement or award in­
volves the procedural rules of the forum (including
rules concerning "merger" of the claim in the. judge­
ment) and thus would be difficult to subject to a uniform
rule limited to claims derived from the international sale
of goods.

6. Subparagraph (e) excludes claims based on "a
document on which direct enforcement or execution can
be obtained in accordance with the law of the place
where such enforcement or execution. is sought". Such
documents are given different names and rules in various
national jurisdictions (e.g. titre executoire), but they have
an independent legal effect that differentiates them from
claims that must first be established by way of legal pro­
ceedings in which the breach of the contract of sale must
be proved. In addition, these documents present some of
the problems mentioned with respect to subparagraph
(d) (para. 5, above). (Subparagraph (e) is also analo,...

20 See para. 1 of commentary on art. 1.
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gous to the exclusion under subparagraph (f) of claims
based on documents having a legal identity distinct from
the sales contract.)

7. Subparagraph (1) excludes claims based on "a bill
of exchange, cheque or promissory note". Such an in­
strument may be given (or accepted) in connexion with
the obligation to pay for goods sold in an international
transaction subject to this Convention. Such instruments
are in many cases governed by international conventions
or national laws that state special periods of limitation.
In addition, such instruments are often circulated among
third persons who have no connexion with or knowledge
of the underlying sales transactions; moreover, the ob­
ligation under the instrument may be distinct (or "ab­
stracted") from the sales transaction that occasioned
the issuance of the instrument. In view of these facts,
claims under the instruments described in subparagraph
(1) are excluded from this Convention. 21

Article 6

[Mixed contracts]

1. This Convention shall not apply to contracts
in which the preponderant part of the obligations of
the seller consists in the supply of labour or other
services.

2. Contracts for the supply of goods to be manu­
factured or produced shall be considered to be sales,
unless the party who orders the goods undertakes to
supply a substantial part of the materials necessary
for such manufacture or production.

COMMENTARY

1. This article deals with two different situations
relating to mixed contracts.

I. Sale of goods and supply of labour or other serv­
ices by the seller, paragraph (1)

2. This paragraph deals with contracts under which
the seller undertakes to sell goods as well as to supply
labour or other services. An example of such a contract
is where the seller agrees to sell machinery and under­
takes to set it up in a plant in working condition or to
supervise its installation. In such cases, paragraph (1)
provides that where the "preponderant part" of the
obligation of the seller consists in the supply of labour
or other services, the contract is not subject to the pro­
visions of this Convention.

3. It is important to note that this paragraph does
not attempt to determine whether obligations created by
one instrument or transaction comprise essentially one
or two contracts. Thus, the question whether the seller's
obligations relating to the sale of goods and those relat­
ing to the supply of labour or other services can be co~­

sidered as two separate contracts (under what IS

sometimes called the doctrine of "severability" of con­
tracts) will be resolved in accordance with the appli­
cable national law.

21 Contrast the treatment of assignees of rights under the sales
contract (art. 1 (3) (a)).

II. Supply of materials by the buyer, paragraph (2)

4. The opening phrase of paragraph (2) of this
article provides that the sale of goods to be manufactured
by the seller to the buyer's order is as much subject to
the provisions of this Convention as the sale of ready­
made goods.

5. However, the concluding phrase in this para­
graph, "unless the party who orders the goods under­
takes to supply a substantial part of the materials
necessary for such manufacture or production", is de­
signed to exclude from the scope of this Convention
those contracts under which the buyer undertakes to
supply the seller (the manufacturer) with a substantial
part of the necessary materials from which the goods
are to be manufactured or produced. Since such con­
tracts are more akin to contracts for the supply vi '~P", - .

ices or labour than to contract8 for sale of goods, 'i l,,:/

are excluded from the sc,)pr;; of thi8 Conwntio:, ;l)'.w ..
with the basic rule of p:::agraph (1).

Article 7

[interpretation to promote uniformity]

In the interpretation and application of the pro­
visions of this Convention, regard shall be had to its
international character and to the need to promote
uniformity.

COMMENTARY

National rules on limitation (prescription) are subject
to sharp divergencies in approach and concept. Thus, it
is especially important to avoid differing constructions
of the provisions of this Convention by national courts,
each dependent upon the varying concepts of the par­
ticular national law that it was applying. To this end,
article 7 emphasizes the importance, in interpreting and
applying the provisions of the Convention, of having due
regard for the international character of the Convention
and the need to promote uniformity. Illustrations of the
application of this article may be found elsewhere in the
commentary, e.g. in article 1 at paragraphs 10-12; arti­
cle 14, foot-note 1; and article 22, foot-note 1.

THE DURATION AND COMMENCEMENT OF

THE LIMITATION PERIOD

Article 8

[Length of the period]

The limitation period shall be four years.

COMMENTARY

1. Establishing the length of the limitation period
required the reconciliation of various conflicting con­
siderations. On the one hand, the limitation period must
be adequate for the investigation of claims, negotiation
for possible settlements making the arrangements neces­
sary for bringing legal proceedings. In assessing the
time required, consideration was given to the special
problems resulting from the distance that often separates
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the parties to an international sale and the complications
resulting from differences in language and legal systems.
On the other hand, the limitation period should not be
so long as to fail to provide protection against the
dangers of uncertainty and injustice that would result
from the extended passage of time without the resolution
of disputed claims. (These dangers include the loss of
evidence and the possible threat to business stability or
solvency resulting from extended delays.)

2. In the course of drafting this Convention, it was
generally considered that a limitation period within the
range of three to five years would be appropriate. 22 The
limitation period of four years established in this article
is a product of compromise. In reaching this decision,
account was taken of other provisions in this Convention
affecting the running of the limitation period. These
provisions include articles 9 to 12 (rules relating to the
commencement of the running of the period), article 19
(a new period commences to run afresh when the creditor
performs an act which has the effect of recommencing
the original limitation period in a given jurisdiction),
article 20 (a new period commences to run when the
debt is acknowledged by the debtor), articles 17, 18 and
21 (rules extending the limitation period), and article 22
(modification of the period by the parties).

Article 9

[Basic rule on commencement of the period]

1. Subject to the provisions of articles 10, 11 and
12, the limitation period shall commence on the date
on which the claim accrues.

2. The commencement of the limitation period
shall not be postponed by:

(a) A requirement that the party be given a notice
as described in paragraph 2 of article 1, or

(b) A provision in an arbitration agreement that
no right shall arise until an arbitration award has been
made.

COMMENTARY

1. Articles 9 to 12 govern the point in time at which
the limitation period starts to run with regard to all
claims covered by this Convention. Article 9 (1) provides
the basic rule as to the commencement of the period:
the limitation period commences to run "on the date on
which the claim accrues". Article 10 provides special
rules for the purpose of the application of the basic rule
provided in article 9 (1) with regard to claims arising
from breach, non-conformity of goods, and fraud. Ar­
ticle 11 deals with the situation where the seller gives an
express undertaking relating to the goods. Article 12
covers the cases where the contract was terminated be-

22 To help resolve the question of the length of the limitation
period and other relevant issues, a questionnaire was addressed
to Governments and interested international organizations, and
the replies, reporting national rules and suggestions from each
region, were analysed in a report of the Secretary-General (AI
eN .91701Add.2, sect.l4; Yearbook ... 1972, part two, I, B, 1).

fore the time when the performance would have become
due.

2. While many claims will be governed by the rules
under article 10, claims may also arise without breach
or fraud. One example is a claim for the restitution of
advance payments where the performance under the
contract is excused under the applicable national law
because of impossibility of performance, force majeure,
and the like.23 Such claims will be governed by the
basic rule provided in article 9 (1). Whether such a
claim exists and, if it does, when it accrues, is not gov­
erned by this Convention and must be decided under the
applicable national law.

3. Article 9 (2) (a) was designed to eliminate any
difference in the starting point of the running of the
limitation period under the Convention where under the
applicable national law one party is required, as a pre­
requisite for the acquisition or exercise of his claim, to
give notice to the other party, or where the parties
agreed, validly under the applicable national law, that
notice be given to the other party of any claim within a
specified period of time. Where such notice is required,
either by statute or by contract, the time when a claim is
considered to "accrue" may be determined in a number
of ways. Thus, under some national laws, such claims
"accrue" when the necessary notice is given; under other
national laws claims may "accrue" before the notice,
provided the notice is then in fact given within a pre­
scribed period. Under article 9 (2) (a) the commence­
ment of the limitation period "shall not be postponed"
by the requirement of such notices.24

4. Article 9 (2) (b) deals with the effect of a provi­
sion in an arbitration agreement stating that "no right
shall arise until an arbitration award has been made".
Under arti«le 9 (2) (b) such a contractual provision will
be disregarded forthe purpose of determining the start­
ing point for the running of the limitation period under
the Convention. The reason behind this provision is
similar to that behind the rule in article 9 (2) (a). (See
para. 3, above.)

Article 10

[Special rules: breach; defect or non-conformity
of the goods; fraud]

1. A claim arising from a breach of contract shall
accrue on the date on which such breach occurs.

2. A claim arising from a defect or other lack of
conformity shall accrue on the date on which the
goods are actually handed over to, or their tender is
refused by, the buyer.

3. A claim based on fraud committed before or
at the time of the conclusion of the contract or during
its performance shall accrue on the date on which the
fraud was or reasdnably could have been discovered.

23 As to other examples of such claims, see para. 6 of com­
mentary on art. 1.

24 This rule, of course, has no effect on the rules of the ap­
plicable national law requiring notice. See art. 1 (2) and ac­
companying commentary, paras. 8 and 9.
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COMMENTARY

1. The basic rule as to the commencement of the
limitation period is provided in article 9 (1): "The
limitation period shall commence on the date on which
the claim accrues". Article 10 is designed to eliminate
difficulties in determining when a claim "accrues" by
providing specific rules as to the time when a claim
arising from a breach of contract, from a defect or other
lack of conformity, or based on fraud, should be deemed
to have "accrued".

I. Breach of contract, paragraph (1)

2. With respect to a claim arising from breach
of contract, article 10 (1) provides that the claim "shall
accrue on the date on which such breach occurs".25
"Breach of contract" is defined in article 1 (3) (d) to
mean "the failure of a party to perform the contract or
any performance not in conformity with the contract".
The application of this rule may be illustrated by the
following examples:

Example lOA: The sales contract required the seller
to place goods at the buyer's disposal on 1 June. The
seller failed to supply or tender any goods under the
contract on 1 June or on any subsequent date. The limi­
tation· period' for bringing any legal proceedings by the
buyer in respect of the breach of the contract commences
to run on the date on which the breach of contract oc­
curred, Le., in this example, on 1 June, the date for
performance required under the contract.

Example lOB: The sales contract required the seller
to place goods at the buyer's disposal on 1 June. The
seller failed to supply or tender any goods under the con­
tract on 1 June. However, a few weeks thereafter the
buyer agreed to the extension of the time for delivery
until 1 December. On 1 December, the seller again failed
to perform. If the above extension of the time for de­
livery was valid, the limitation period commences to run
on 1 December, the date of "breach" of the contract.

Example 10C: The sales contract provided that the
buyer may pay the price at the time of delivery of the
goods and obtain a 2 per cent discount. The contract
also provided that the buyer must, at the latest, pay
within 60 days of the delivery. The buyer did not pay on
delivery of the goods. The limitation period does not
commence to run until the end of the 60-day period
because there was no "breach" of contract by the buyer
until the time for his performance expired.

Example lOD: The sales contract provided that the
goods should be shipped in a specified year on a date to
be named by the buyer. The buyer might have requested
shipment in January, but he only requested shipment on
30 December of that year. The seller did not perform.
The limitation period with respect to this failure to per­
form did not commence until 30 December since, under
the terms of the contract, there was no "breach" of the
contract until the date specified by the buyer for ship­
ment had arrived.

25 Art. 10 (2) contains a special rule applicable to thos.e
breaches of contract that take the form of a defector lack of
conformity of the goods.

n. Claims by buyers relying on non-conformity of the
goods, paragraph (2)

3. With regard to a claim by the buyer of a breach
of contract "arising from a defect or other lack of con­
formity" of the delivered goods, article 10 (2) provides
a special rule: the claim "shall accrue on the date on
which the goods are actually handed over to, or their
tender is refused by, the buyer". The phrase "a claim
arising from a defect or other lack of conformity" of the
goods is sufficiently broad to include any respect in which
the goods may fail to comply with the requirements of
the contract.

4. The phrase "the goods are actually handed over
to ... the buyer" refers to the existence of circum­
stances which constitute placing the goods under the
buyer's "actual" control regardless of whether or not
this occurs on the due date or at the place contemplated
by the contract.26 Unless the goods have reached the
stage where "actual" inspection of the goods by the
buyer is possible, the goods cannot be regarded to have
been "actually handed over to ... the buyer".

Example 1OE: Seller in Santiago agreed to ship
goods to a buyer in Bombay: the terms of shipment were
"F.O.B. Santiago". Pursuant to the contract, the seller
loaded the goods on board a ship in Santiago on 1 June.
The goods reached Bombay on 1 August, and on the
same date the carrier notified the buyer that he could
take possession of the goods. On 15 August the buyer
took possession of the goods. Under these facts, the
goods are "actually handed over" to the buyer on 15

, August.
5. The result in example 10E is not affected by

the fact that under the terms of the contract the risk of
loss during the ocean voyage rested on the buyer. Nor is
this result affected by the fact that, under some legal
systems, it might be concluded that "title" or "owner­
ship" in the goods passed to the buyer when the goods
were loaded on the ship in Santiago. Alternative forms
of price quotation (F.O.B. seller's city; F.O.B. buyer's
city; F.A.S.; C.I.F. and the like) have significance in re­
lation to possible changes in freight rates and the manner
of arranging for insurance, but they have no significance
in relationship to the time when the goods were "actu­
ally" handed over to the buyer.21

6. In a case where the buyer refuses to accept the
goods although the seller placed them at his disposal,
there is no date on which the goods are "actually handed
over" to the buyer. For this reason, article 10 (2) con­
tains an alternative rule which provides that where the

26 The term "delivery" was intentionally avoided because of
the differences in the d~nition of this legal concept in various
legal systems, particuliltly where there was purported "delivery"
of non-conforming ,goods.

21 Of course, i~the buyer takes effective physical control over
the goods in ~seller's city and thereafter ships the goods, then
the goods would have been actually handed over to the buyer in
the seller's city. It may also be noted that goods may be handed
over to ,,agents or assigns. of the buyer who are authorized
to receive them. Cf. art. 1 (3) (a). For the purpose of illustration,
assum~ that the buyer in example 10E, above, resells the ~oods

t9,Cduring the transit of the goods and transfers the bJll of
lading to C. The goods are handed over to the "buyer" when C
actually takes possession of the goods.
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that in view of the seller's repudiaton the contract is
terminated.

3. Under some legal systems, notification, in ad­
vance of refusal to perform an obligation that will be due
in the future is regarded as an anticipatory breach upon
which both an election to terminate and a legal action
for breach may be based. Circumstances such as bank­
ruptcy or other events manifesting an inability to per­
form may also become grounds upon which one party
may terminate the contract before the performance
is due under the contract. In such circumstances, where
a party who is entitled to declare the contract terminated
"exercises this right", the limitation period runs from
"the date on which the declaration is made to the other
party". On the facts in the above example, this date is
15 July.

4. It will be noted that paragraph (1) is only ap­
plicable in cases where a party elects to exercise his
right to declare the contract terminated. If in the above
case, such an election (i.e., by the notification of termi­
nation made on 15 July) had not taken place, "the
limitation period shall commence on the date on which
performance is due", 1 December in the above ex­
ample.82 This result is in conformity with the general
rule of article 10 (1) concerning the point of time at
which a claim for breach of contract "accrues".88

5. In the interest of definiteness and uniformity,
under this paragraph the period commences on the
earlier date (15 July) only when a party affirmatively
"declares" the contract terminated. Thus, termination
resulting from a rule of the applicable national law to
the effect that in certain circumstances the contract shall
be automatically considered as terminated is not termi­
nation resulting from a "declaration" by a party within
the meaning of paragraph (1). It should also be noted
that article 12 does not govern the situation, existing
under some legal systems, whereby circumstances such
as repudiation or bankruptcy prior to the time perfor­
mance is due entitle one party to declare that the per­
formance is due immediately.84

II. Instalment contracts, paragraph (2)

6. For claims arising out of breaches of instaIme~(

contracts for the delivery of or payment forJo~,

article 12 (2) follows the same approach as attJcleW
(1). The limitation period "shall, in relation to eairrh
separate instalment, commence on the date QP. which

82 This Convention does not specify the time wheIl' ,a notifica­
tion of termination must be given. However, the second sentence
of paragraph (1) of article 12 restricts the applicatioll of this rule
to those instances where the declaration to terminate the con­
tract is made "before performance becomes due".

88 While the second sentence of article 12 (1) l_ intended to
attain the same result as under article 10 (1), the ~~p'ression "the
date on which performance is due" was employltll'in article 12
(1) rather than the words "breach occurs" to ,void possible
confusion, particularly in a jurisdiction wher~ "anticipatory
breach" is a recognized legal concept. '

84 Under these circumstances, where a party validly declares
that performance is due immediately and thll. other party then
does not perform, the acceleration of the "QQ9 date" will lead
to a "breach" at an earlier date, and hencetQ the earlier com.
mencement of the running of the Iimitati9q perl~!l.

the particular breach occurs".85 This rule will minimize
the theoretical difficulties as to whether a particular in­
stalment contract should be regarded as a set of several
contracts or as a single contract. The application of
article 12 (2) may be illustrated by the following
example: '

Example 12B: A contract of sale made on'l June
required the seller to sell the buyer 4,000 kg of sugar,
with deliveries of 1,000 kg on 1 July, 1 August, 1
September and 1 October. Each of the four instalments
was delivered late. The buyer, while he complained to
the seller of these late deliveries, did not elect to termi­
nate the contract although he was entitled to do so under
the national law applicable to the contract. Under these
facts, the limitation period would be applied separately
to each claim arising from the late delivery in July,
August, September, and October.

7. However, if one party does exercise his right to
declare the instalment contract terminated by reason of
such breach, article 12 (2) provides that "the limitation
period in respect of all relevant instalments" com­
mences when such declaration was made. This rule may
be illustrated as follows:

Example 12C: The contract is the same as in Ex­
ample 12B above. The first instalment, delivered on 1
July, proved on examination to be so seriously defective
that the buyer rightfully took two steps: he rejected the
defective instalment and he notified the seller on 5 July
that the contract was terminated as to future instalments.
Once termination is thus effected, the single limitation
period for claims arising from all relevant instalments
(i.e., here the July, August, September, and October
instalments) commences on the date of the declaration
that the contract is terminated, i.e., 5 July.

8. For the purpose of paragraph (2), the determining
factor is the buyer's election to "declare the contract
terminated" as to future instalments. The term "all rele­
vant instalments" embraces all instalments, whether pre­
ceding or subsequent to the event giving rise to the
declaratioll of the termination of the instalment contract,
whi~b ,~e covered by or affected by the termination of
the~tract. This approach reflects the fact that the
right to terminate the contract may arise from the cu­
mulative effect of breaches in the performance of a num­
ber of instalments.

CESSATION AND EXTENSION OF THE LIMITATION PJiI.lU0D

Article 13

[Judki;(ll proceedings]

The limitation ~riod shall cease to run when the
preditor perfo~any act which, under the law of the
court wher!;.~proceedings are instituted, is recog-

35 The ref~~ce to "breach" in the first sentence of art. 12 (2)
etoes not predl!de the application of Br!. 10 (2) for determining
the date on which the breach occurred, 10 cases where the breach
consisted of non-conformity of the goods; art. 10 (2) is a special
rule while art. 10 (1) deals with breach in general. See also art. 1
(3) (d).
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buyer refuses to accept the tendered goods, the claim
shall accrue on the date on which the· tender of the
goods was refused by the buyer. The commencement of
the limitation period will not be affected, once the buyer
refused to accept the tendered goods, by the buyer there­
after taking possession of the goods under the contract.28

III. Claims based on fraud, paragraph (3)

7. Fraud committed while the contract was being
negotiated or at the time of the conclusion of the con­
tract or during its performance may give rise to various
claims. Where a claim based on fraud arises in tort (or
delict), it is, of course, outside the scope of this Conven­
tion.29 However, the defrauded party may be entitled to
avoid or rescind the contract under the applicable na­
tionallaw. If the contract is avoided, the defrauded party
may want to ask for the restitution of advar.ce payments,
if any. This claim for restitution of any advance pay­
ments falls within the scope of this Convention.30 For
such a claim, article 10 (3) provides that it should be
deemed to have accrued "on the date on which the fraud
was or reasonably could have been discovered".

Article 11

[Express undertaking]

If the seller has given an express undertaking re­
lating to the goods which is stated to have effect for a
certain period of time, whether expressed in terms of
a specific period of time or otherwise, the limitation
period in respect of any claim arising from the under­
taking shall commence on the date on which the buyer
notifies the seller of the fact on which the claim is
based, but not later than on the date of the expiration
of the period of the undertaking.

COMMENTARY

1. Article 11 provides a special rule for cases where
the seller has given the buyer an express undertaking
(such as a warranty or guarantee) relating to the goods,
which is stated to have effect for a certain period of time.
This period may be expressed in terms of a specific
period of time or otherwise, such as in terms of an
amount of performance. Under this article if the notice is
given before the expiration of the period of the under­
taking, the commencement of the limitation period for
claims arising from the undertaking is from "the date
on which the buyer notifies the seller of the fact on which
the claim is based". Where the notice has not been given

28 The over-all fairness of the rules contained in arts. 9 and
10 needs to be considered in the light of the following factors:
(a) exclusion from the Convention (art. 5 (a» of claims based
on "death of, or personal injury to, any person"; (b) confining
the scope of this Convention to claims that arise in relation
to a contract-thereby excluding claims based on tort or delict
(see discussion in para. 6 of commentary on art. (1»; (c) exclu­
sion of consumer sales from the Convention (art. 4 (a»; (d) the
sl?ecial provisions for claims based on an express undertaking
glven by the seller which is stated to have effect for a period
of time (art. 11).

29 See para. 6 of commentary on art. 1.
80 See para. 6 of commentary on art. 1.

before the expiration of the period of the undertaking,
article 11 provides that the limitation period shall com­
mence "on the date of the expiration of the period of the
undertaking".81

2. Article 11 does not specify when the seller's "ex­
press undertaking" must be given. The seller, after de­
livering the goods, might adjust certain components and
in this connexion might give an express warranty at that
time. Such an express undertaking, although given after
the delivery of the goods, would be governed by this
article.

Article 12

[Termination before performance is due;
instalment contracts]

1. If, in circumstances provided for by the law
applicable to the contract, one party is entitled to
declare the contract terminated before. the time for
performance is due, and exercises this right, the limi­
tation period in respect of a claim based on any such
circumstances shall commence on the date on which
the declaration is made to the other party. If the con­
tract is not declared to be terttlinated before per­
formance becomes due, the limitation period shall
commence on the date on which performance is due.

2. The limitation period in respect of a claim
arising out of a breach by one party of a contract for
the delivery of or payment for goods by instalments
shall, in relation to each separate instalment, com­
mence on the date on which the particular breach
occurs. If, under the law applicable to the contract,
one party is entitled to declare the contract terminated
by reason of such breach, and exercises this right, the
limitation period in respect of all relevant instalments
shall commence on the date on which the declaration
is made to the other party.

COMMENTARY

1. Both paragraphs (1) and (2) of article 12 deal
with problems that arise when a party is entitled to ter­
minate the contract before performance is due. Para­
graph (1) establishes the basic general rule; paragraph
(2) deals with the special problems that arise when a con­
tract calls for the delivery.of goods, or the payment for
goods, in instalments.

I. Basic rule, paragraph (1)

2. The basic rule of paragraph (1) may be illustrated
by the following:

Example 12A: Under a contract of sale made on 1
June the seller is to deliver the goods on 1 December. On
1 July the seller (without a valid excuse) notifies the
buyer that he will not deliver the goods required by the
contract. On 15 July the buyer declares to the seller

81 This article does not affect the time-limit within which such
notice must be given for the exercise of a claim under the under­
taking. See art. 1 (2) and para. 8 of accompanying commentary.
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nized as commencing judicial proceedings against the
debtor or as asserting his claim in such proceedings
already instituted against the debtor, for the purpose
of obtaining satisfaction or recognition of his claim.

COMMENTARY

1. As was noted earlier (introduction, para. 1), this
Convention is essentially concerned with the time within
which the parties to a contract for the international sale
of goods may bring legal proceedings to exercise claims
arising from such contract. Article 8 states the length
of the limitation period. Articles 24 to 27 state the con­
sequences of the expiration of the period; these include
.the rule (art. 25 (1) that no claim for which the limita­
tion period has expired "shall be recognized or enforced
in any legal proceedings". To complete this structure,
article 13 provides that the "limitation period shall cease
to run" when the creditor commences judicial proceed­
ings against the debtor for the purpose of obtaining
satisfaction or recognition of his claim (provision for
"legal" proceedings other than "judicial" proceedings
-e.g., arbitral and administrative proceedings-is made
in arts. 14 and 15). The net effect of these rules is sub­
stantially the same as providing that a proceeding for the
enforcement of claims may only be brought before the
limitation period has expired. However, the approach
of this Convention, in stating that the limitation period
shall "cease to run" when the proceeding is instituted,
provides a basis for dealing with problems that arise
when such proceeding fails to result in a decision on the
merits or is otherwise abortive (see art. 17).

2. Article 13 is designed to identify the stage which
the judicial proceedings must reach in order to halt the
running of th~ limitation period. Under the various
legal systems judicial proceedings may be started in
different ways. Under some national laws a claim may
be filed or pleaded in court only after the plaintiff has
taken certain preliminary steps (e.g., service of a "sum­
mons" or "complaint"). In some national jurisdictions
these preliminary steps may be taken by the parties or
their attorneys without resort to a court; nevertheless,
these steps are regarded as commencing the judicial
proceedings. In some other national jurisdictions judicial
proceedings are considered to commence only at some
later stage in the proceedings. For this reason, article 13
refers to the creditor's performance of "any act which,
under the law of the court where the proceedings are
instituted, is recognized as commencing judicial pro­
ceedings", rather than to any particular procedural steps
that must be taken by the creditor. The limitation period
ceases to run if the creditor performs any act recognized
.by the law of the forum as commencing judicial proceed­
ings against the debtor for the purpose of satisfying the
creditor's claim.86

86 Initiation by the creditor· against the debtor of a criminal
proceeding for fraud or active participation by the creditor in
state-initiated criminal proceedmgs against the debtor, under
some legal systems, would stop the running of the limitation
period under this Convention if, under the local law, the cred­
Itor's act constitutes institution of a proceeding "for the purpose
of obtaining satisfaction or recognitIOn of his claim".

3. This article also covers the case where the
creditor adds a claim to a judicial proceeding he had
instituted earlier against the debtor. In such a case, the
procedural step that stops the running of the limitation
period depends on when, under the law of the forum, the
creditor is regarded to. have performed the act of "as­
serting his claim" in the pending proceeding.81

Article 14

[Arbitration]

1. Where the parties have agreed to submit to ar­
bitration, the limitation period shall cease to run
when either party commences arbitral proceedings in
the manner provided for in the arbitration agreement
or by the law applicable to such proceedings.

2. In the absence of· any such provision, arbitral
proceedings shall be deemed to commence on the date
on which a request that the claim in dispute be referred
to arbitration is delivered at the habitual residence or
place of business of the other party or, if he has no
such residence or place of business; then at his last
known residence or place of business.

COMMENTARY

1. Article 14 applies to arbitration based on an ac­
tual agreement of the parties to submit certain disputes
to arbitration.8s Article 13 relies on the law of the judi­
cial forum to determine the point in the judicial pro­
ceedings at which the limitation period shall cease to run.
The same approach cannot be used in relation to arbitral
proceedings since under many national laws the manner
of commencing arbitral proceedings is left to the agree­
ment of the parties. Thus, article 14 (1) provides that
any question as to what acts constitute the commence­
ment of arbitral proceedings is to be answered by "the
arbitration agreement or by the law applicable to such
proceedings".

2. If the arbitration agreement or the applicable law
does not regulate the manner of commencing arbitral
proceedings, under paragraph (2) the decisive point is
the date on whi~h "a request that the claim in dispute
be referred to arbitration is delivered at the habitual
residence or place of business of the other party"; if he
has no such residence or place of business, the request
may be delivered at his last-known residence or place of
business. Under paragraph (2), the request for arbitra­
tion must be "delivered" at the designated place. Thus,
the risk of a failure or error in transmission falls on the
sender of the request to arbitrate, but the sender need not
establish that it actually came into the hands of the other
party in view of the practical difficulties involved in

81 The permissibility of amendment of claims in a pending
proceeding and its effect are questions left to the law of the
forum.

8S Art. 14 applies only where the parties "have agreed to sub­
mit to arbitratIon". Obligatory "arbitration" not based on an
agreement of the parties would be characterized as "judicial
proceedings" for the purpose of the Convention. See arts.·l (3)
(e), and 13.
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proving receipt by a designated person following deliv­
ery of the request at the place specified in the article.

Article 15

[Legal proceedings arising from death, bankruptcy
or a similar occurrence]

In any legal proceedings other than those men­
tioned in articles 13 and 14, including legal proceed­
ings commenced upon the occurrence of:

(a) The death or incapacity of the debtor,

(b) The bankruptcy or any state of insolvency
affecting the whole of the property of the debtor, or

(c) The dissolution or liquidation of a corpora­
tion, company, partnership, association or entity when
it is the debtor,

the limitation period shall cease to run when the
creditor asserts his claim in such proceedings for the
purpose of obtaining satisfaction or recognition of
the claim, subject to the law governing the proceed­
ings.

COMMENTARY

1. Article 15 governs the effect of commencing
legal proceedings other than those mentioned in articles
13 and 14. Such proceedings include, inter alia, proceed­
ings for the distribution of assets on death, bankruptcy,
and the dissolution or liquidation of a corporation, as
illustrated in subparagraphs (a) through (c) of article 15.
It should be noted that the illustrations set forth in sub­
paragraphs (a) through (c) do not limit the scope of the
article, since it applies to "any legal proceedings other
than those mentioned in articles 13 and 14". Thus,
receivership proceedings or the re-organization of a
corporation are also covered by this article. These pro­
ceedings often differ from ordinary judicial or arbitral
proceedings in that they are not instituted by individual
creditors; instead, creditors are given the opportunity
to file claims in existing proceedings. Consequently,
article 15 provides that the limitation period ceases to
run "when the creditor asserts his claim in such proceed­
ings for the purpose of obtaining satisfaction or recogni­
tion of the claim".

2. However, the rule of article 15 that the limitation
period ceases to run when the creditor first asserts his
claim in a legal proceeding covered by that article is
"subject to the law governing the proceedings".•As noted
previously (para. 1 of the commentary to art. 13), the
net effect in articles 13, 14 and 15, that the limitation
period "shall cease to run" in the cases covered by
these articles, is substantially the same as providing
that claims may be exercised through legal proceedings
if such proceedings are commenced before the limitation
period established under this Convention has expired.
Because of the peculiarly local nature and importance
of the proceedings covered by article 15, it is necessary
to respect fully the municipal law governing these pro-

ceedings. Creditors will often rely on that municipal law,
particularly as to the time when claims should be filed,
and might be misled if such law were not honoured. For
this reason, the concluding phrase of this article provides
that if the municipal law governing the proceedings
prescribes different rules with regard to the necessary
timing of claims for admissibility, these rules will prevail
over this Convention.89 This may be illustrated by the
following examples:

Example 15A: The law of a forum requires that a
claim be filed within a short specified period of time
after the commencement of a bankruptcy proceeding
and provides that the claim is barred after the expiration
of that period. If the creditor does not assert his claim
within the specified period, he cannot assert his claim in
that bankruptcy proceeding or otherwise even if the
limitation period under this Convention has not expired.

Example 15B: The law of a forum directs the
trustee in bankruptcy to recognize claims against the
bankrupt which were enforceable at the time of the com­
mencement of the bankruptcy proceedings. If the limita­
tion period under this Convention had notexpired at the
time of the commencement of the bankruptcy proceed­
ing, the creditor's claim is not time-barred even if the
limitation period under this Convention already expired
at the time he actually asserts his claim in the bank­
ruptcy proceeding.

Example 15C: The law of a forum provides that
the commencement of a bankruptcy proceeding shall
suspend (cease) the running of the limitation period
with regard to all claims which may be asserted in that
proceeding. The net effect of this suspension is the same
as the provision mentioned in Example 15C. Thus, if
the limitation period under this Convention had not
expired at the time of the commencement of the
bankruptcy proceeding, the creditor's claim is not time­
barred even if the limitation period under this Conven­
tion already expired at the time he actually asserts his
claim in the bankruptcy proceeding.

Article 16

[Counterclaims]

For the purposes of articles 13, 14 and 15, any act
performed by way of counterclaim shall be deemed
to have been performed on the same date as the act
performed' in relation to the claim against which the
counterclaim is raised, provided that both the claim'
and the counterclaim relate to the same contract or
to several contracts concluded in the course of the
same transaction.

89 As has been noted (para. 3 of commentary on art. 1), this
Convention applies only to the limitation period for claims be­
tween parties to a contract for the international sale of goods.
In the proceedings covered by this article involving the distribu­
tion of assets (as in bankruptcy), the limitation period may affect
the rights of third parties. The effect of the expiration of the
limitation period established under this Convention 01'1 the rights
of third parties is not regulated by this Convention but is left to

, the applicable national law.
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COMMENTARY

1. This article deals with the point in time when a
counterclaim40 is deemed to have been instituted for the
purposes of articles 13, 14 and 15. This provision may
be examined in terms of the following example:

Example 16A: The seller asserted his claim in a
legal proceeding against the buyer on 1 March. In that
same legal proceeding, the buyer interposed a counter­
claim on 1 December. The limitation period governing
the buyer's counterclaim would, in normal course, have
expired on 1 June.

2. In the above example, the crucial question is
whether the buyer's counterclaim shall be deemed to
be instituted (a) on 1 March, the time when the seller
asserted his claim or (b) on 1 December 1975, when
the buyer's counterclaim was in fact interposed in the
pending legal proceeding. Article 16 chooses alterna­
tive (a).

3. Article 16 applies when the seller's claim and
the buyer's counterclaim relate to the same contract
or to several contracts concluded in the course of the
same transaction.41 The same benefit is not given to
the buyer when his claim against the seller arises from
a different transaction than the one which provided
the basis for the seller's claim against the buyer; in this
latter case, the· buyer must actually interpose his coun­
terclaim before the expiration of the limitation period.

Article 17

[Proceedings not resulting in a decision on the merits
, of the claim]

1. Where a claim has been asserted in legal pro­
ceedings within the limitation period in accordance
with articles 13, 14, 15 or 16, but such legal proceed­
ings have ended without a decision binding on the
merits of the claim, the limitation period shall be
deemed to have continued to 'run.

2. If, at the time such legal proceedings ended,
the limitation period has expired or has less than
one year to run, the creditor shall be entitled to a
period of one year from the date on which the legal
proceedings ended.

COMMENTARY

1. Article 17 is addressed to the problems that
arise when the legal proceedings in which a creditor

40 The meaning of "counterclaim"in this article may be
derived from the reference in arts. 13 and 15 to proceedings
employed "for the purpose of obtaining satisfaction or recog­
nition" of a claim. A counterclaim can lead to· affirmative re­
covery by the defendant against the plaintiff; the use of a claim
"as a defence or for the purpose of set-off", after the limitation
period for that claim·has expired, is governed by art. 25 (2). (See
para. 3 of commentary on art. 25.) The question whethe~ a
counterclaim is admissible on procedural grounds is, of course,
left to the procedural rules of the forum.

4.1 For example, if the plaintiff asserts a claim on the basis of
a distributorsliip agreement and the defendant counterclaims
based on an agreement to sell related to the distributorship
agreement, these two claims might be regarded as arising "in
the course of the same transaction".

asserted his claim end without an adjudication on the
merits of the claim. Under articles 13, 14 (1) and 15,
when a creditor asserts his claim in legal proceedings
for the purpose of satisfying his claim, the limitation
period "shall cease to run"; when a creditor asserts his
claim in legal proceedings before the expiration of the
limitation period, in the absence of some further provi­
sion, the limitation period would never expire. Con­
sequently, supplementary rules are required when such
a proceeding does not lead to an adjudication on the
merits of the claim. Legal proceedings may end without
a decision binding on the merits of the claim for various
reasons. A proceeding may be dismissed because it was
brought in a tribunal lacking competence over the case;
procedural defects may prevent adjudication on the
merits; a higher authority within the same jurisdiction
may declare that the lower court lacked competence
to handle the case; arbitration may be stayed or the
arbitral award may be set aside by a judicial authority
within the same jurisdiction; moreover, a proceeding
may not result in a decision binding on the merits of the
claim because the creditor discontinues the proceedings
or withdraws his claim. Article 17 covers all such in­
stances where the "legal proceedings have ended with­
out a decision binding on the merits of the claim".
The general rule under paragraph 1 is that "the limita­
tion period shall be deemed to have continued to run"
and the cessation of the running of the limitation period
under articles 13, 14, 15 or 16 is rendered inapplicable
when such proceedings ended without a binding de­
cision on the merits.

2. Paragraph 2 of this article, however, takes ac­
count of the possibility that, a substantial period of
time after the creditor asserted his claim in a legal pro­
ceeding, t~at proceeding may be brought to an end
without a decision on the merits because of lack of
jurisdiction, a procedural defect, or some other reason.
If this occurs after the expiration of the limitation
period, the creditor would have tio opportunity to in­
stitute a new legal proceeding; if this occurs shortly
before the expiration of the limitation period the cred­
itor may have insufficient time to institute a new legal
proceeding!2 To meet these problems, article 17 (2)
provides that "If, at the time such legal proceedings
ended, the limitation period has expired or has less
than one year to run, the creditor shall be entitled to
a period of one year from the date on which the legal
proceedings ended".

Article 18

[Joint debtors: recourse actions]

1. Where legal proceedings have been com­
menced against one debtor, the limitation p~riod

prescribed in this Convention shall cease to run
against any other party jointly and severally liable
with the debtor, provided that the creditor informs

42 The question whether a second legal proceeding pertaining
to the same claim is admissible is, of course, left to the pro­
cedural law of the forum.
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such party in writing within that period that the
proceedings have been commenced.

2. Where legal proceedings have been com­
menced by a subpurchaser against the buyer, the
limitation period prescribed in this Convention shall
cease to run in relation to the buyer's claim over
against the seller, if the buyer informs the seller in
writing within that period that the proceedings have
been commenced.

3. Where the legal proceedings referred to in
paragraphs 1 and 2 of this article have ended, the
limitation period in respect of the claim of the cred­
itor or the buyer against the party jointly and sever­
ally liable or against the seller shall be deemed not
to have ceased running by virtue of paragraphs 1 and
2 of this article, but the creditor or the buyer shall be
entitled to an additional year from the date on which
the legal proceedings ended, if at that time the lim­
itation period had expired or had less than one year
to run.

COMMENTARY

I. Effect of the institution of legal proceedings against
a joint debtor, paragraph (1)

1. The purpose of paragraph (1) of this article is to
resolve questions that may arise in the following situa­
tion. Two persons (A and B) are jointly and severally
responsible for the performance of a sales transaction.
The other party (P) commences a legal proceeding
against A within the limitation period. What is the ef­
fect of the legal proceeding commenced by P against A
on the limitation period applicable to P's claim against
B?

2. Under some national laws the institution of legal
proceedings against A also stops the running of the
limitation period applicable to P's claim against B.
Under some other national laws the institution of legal
proceedings against A has no effect on the running of
the limitation period with regard to B. Consequently,
the formulation of a uniform rule on this issue was
considered desirable. A rule to the effect that the in­
stitution of legal proceedings against A has no effect on
the running of the period against B would involve cer­
tain practical difficulties. Such a rule would make it
advisable for the creditor (P) to institute legal pro­
ceedings against both A and B within the limitation
period-at least in cases where there is some doubt
concerning the financial ability of A to satisfy a judge­
ment. Where A and B are in different jurisdictions, it
may not be feasible to institute a single proceeding
against them both, and instituting separate proceedings
in different jurisdictions, merely to prevent the running
of the limitation period against the second debtor (B),
would involve expenses that turn out to have been in­
curred needlessly in all cases where A can and does
satisfy the judgement.

3. Under article 18 (1), where legal proceedings
have been commenced against A, the limitation period

"shall cease to run" not only with respect to A but also
with respect to B, the party jointly and severally liable
with A. It will be noted that article 18 (l) becomes
applicable only when the creditor informs B in writing
within the limitation period that legal proceedings have
been instituted against A. This written notice gives B
the opportunity, if he chooses, to intervene or par­
ticipate in the proceedings against A, provided such in­
tervention by B is allowed under the procedural law of
the forum. Whether or not B may intervene, the limita­
tion period for the creditor's claim against joint debtor
B ceases to run when the creditor institutes legal pro­
ceedings against joint debtor A, provided that the cred­
itor gives the required notice to B.

II. Recourse actions, paragraph (2)

4. Paragraph (2) of this article deals with the fol­
lowing situation: A sells goods to B who resells the
goods to a subpurchaser C. C commences legal pro­
ceedings against B on the ground that the goods are
defective. In such a case, recovery on C's claim against
B may give rise to a claim by B against A for indemnifi­
cation.

S. If C commences the legal proceedings against B
only toward the end of the limitation period applicable
to B's possible claim against A, B may not have suf­
ficient time to institute legal proceedings against A,
particularly if B wants to await the final adjudication
of C's claim against him before commencing an action
against A. In the absence of a rule in this Convention
protecting B in such a case, B will be compelled to
immediately institute legal proceedings against A, even
though the need for indemnification is at that point
speculative, and will arise only if C prevails in his claim
against B. For this reason, article 18 (2) provides that
where the slibpurchaser C has commenced legal pro­
ceedings against the buyer B, the limitation period
"shall cease to run" with respect to B's claim against
the seller A.

6. It should be noted, however, that the limitation
period applicable to B's claim against A shall "cease
to run" only if B "informs [AJ in writing within that
period that the proceedings have been commenced".
Hence, if C only commenced the legal proceedings
against B43 after the expiration of the limitation period
applicable to B's claim against A under this Conven­
tion, B will not be protected under article 18 (2). It
was felt necessary to so limit the operatiQnof article
18 (2) in order to safeguard the original~ller from
being exposed, subsequent to the expiration of the
limitation period provided under this Convention for
claims againl)t him, to possible claims that may arise
as a consequence of a resale of the goods by the original
buyer.44

43 In many cases the S4le by B to C will be a domestic sale
for which no limitation period is prescribed by this Convention.

44 In any case, c1ain:ls b;ised on the death or personal injury
of any person, inQluliing the subpurchaser, are not covered by
the Convention (see art. 5 (a) and accompanying commentary,
para. 1).
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ITI. Time-limit for commencing legal proceedings
against joint debtors or against the seller, para­
graph (3)

7. Paragraph (3) completes article 18 th~ same way
as article 17 completes the operation of articles 13, 14,
15 and 16 where the legal proceedings covered by those
articles ended without a decision binding on the merits
of the claim. In the absence of paragraph (3), the limita­
tion period for the claims referred to in paragraphs (1)
and (2) of article 18 would never expire since they
provide that "the limitation period prescribed in .this
Convention shall cease to run". Therefore, under para­
graph (3) of article 18, where the legal proceedings
referred to in paragraphs (1) and (2) of that article have
ended, the limitation period for any claims by the cred­
itor against other persons jointly and severally liable
or by the buyer against the seller "shall be deemed not
to have ceased running" at the time such legal proceed­
ings were commenced. However, if at the time these
legal proceedings ended, the limitation period for the
claims referred to in paragraphs (1) and (2) had already
expired or had less than one year to run, paragraph
(3) provides an additional period (i.e., one year from
the date on which those legal proceedings ended) within
which the creditor or the buyer may institute legal
proceedings.45

Article 19

[Recommencement of the period by service of notice]

Where the creditor performs, in the State in which
the debtor has his place of business and before the
expiration of the' limitation period, any act, other
than the acts described in articles 13, 14, 15 and 16,
which under the law of that State has the effect of
recommencing a limitation period, a new limitation
period of four years shall commence on the date
prescribed by that law.

COMMENTARY

1. Under some national laws certain acts by the
creditor such as a demand for performance may have
the effect of recommencing the limitation period which
is provided under the local law, even though these
acts are not linked to the institution of legal proceed­
ings. (In some jurisdictions a letter or even a verbal
demand may suffice.) In other legal systems, such acts
by the creditor would not recommence the limitation
period, and the creditor would have to institute legal
proceedings in order to stop the running of the period.
Article 19 is a compromise between these two ap­
proaches. This article permits continued reliance on
the special local procedure to which parties in some
jurisdictions may have become accustomed; on the other
hand, it assures that the creditor will not be allowed
to take advantage of a local procedure for recom-

45 See also art. 23 for the over-all limitation for instituting
legal proceedings.

mencing the limitation period with which the debtor
may not be familiar. Thus, article 19 is applicable only
when the creditor performs such act, pursuant to the
special local procedure on recommencing the limitation
period, "in the State in which the debtor has his place
of business" before the expiration of the limitation
period provided under this Convention. It may be noted
that article 19 is applicable only if the act performed
by the creditor would (in the absence of this Conven­
tion) have "the effect of recommencing" the local lim­
itation period under the law of the State of the debtor.
If the local rule only provides an additional shorter
period after such act rather than "recommencing" the
original limitation period, such local rule would not
have the effect of bringing article 19 into operation.46

2. The effect given to such act under article 19 is
that "a new limitation period of four years" commences
to run afresh from the date on which the'local limita­
tion period would otherwise have recommenced in the
absence of this Convention. It should be noted that this
consequence differs from the effect of the institution of
legal proceedings (arts. 13, 14, 15 and 16); on the
institution of legal proceedings the period "shall cease
to run" subject to the adjustments provided in articles
17 and 18.

Article 20

[Acknowledgement by debtor]

1. Where the debtor, before the expiration of the
limitation period, acknowledges in writing his obliga­
tion to the creditor, a new limitation period of four
years shall commence to run from the date of such
acknowledgement.

2. Payment of interest or partial performance of
an obligation by the debtor shall have the same effect
as an acknowledgement under paragraph (1) of this
article if it can reasonably be inferred from such
payment or performance that the debtor acknow­
ledges that obligation.

COMMENTARY

1. The basic aims of the limitation period under
this Convention are both to prevent the institution of
legal proceedings at such a late date that the evidence
is likely to be unreliable and to provide a degree of
certainty in the legal relationships covered. An exten­
sion of the limitation period where the debtor acknow­
ledges his obligation to the creditor before the expiration
of the original limitation period is consistent with these
aims. Consequently, under paragraph (1) of this article,
when such acknowledgement occurs, a new limitation
period of four years from the date of the acknowledge­
ment will begin to run.

46 If, under the local law, "the effect of recommencing a
limitation period" is given subject to certain conditions, the ex­
istence of such conditions under the local law will not interfere
with the application of article 19.
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2. In view of the significant impact which this rule
may have on the debtor's obligations, paragraph (1)
requires that the acknowledgement be in writing. A
writing by a debtor confirming an earlier oral acknow­
ledgement becomes an "acknowledgement" within the
meaning of this article when the confirmation in writing
is made.47 The "acknowledgement" of the original debt
will sometimes be similar to a transaction creating a
new debt (sometimes called a "novation") which, under
the applicable national law, may be deemed to be in­
dependent of the original obligation; in such cases the
original transaction need not be proved to justify re­
covery under the new obligation. Applicable national
law may not require that the "novation" be effected
in writing. The rule of paragraph (1) of article 20, that
an "acknowledgement" must be in writing, is not in­
tended to interfere with the rules of the applicable
national law on "novation".

3. Paragraph (2) deals with "payment of interest
or partial performance of an obligation" when these
acts imply an acknowledgement of the debt. In both
cases, the new limitation period will commence to run
afresh only with respect to the particular obligation
acknowledged by such act. Partial payment of a debt
is the typical instance of such partial performance, but
the language of paragraph (2) is sufficiently broad to
include other types of partial performance such as the
partial repair by a seller of a defective machine.
Whether there was an implied acknowledgement under
the particular circumstances and if there was, the ex­
tent of the obligation so acknowledged, are questions
that must be resolved on the basis of all relevant facts
concerning the obligation and the act "acknowledging"
the existence of the obligation.

Article 21

[Extension where institution of legal proceedings
prevented]

Where, as a result of a circumstance which is
beyond the control of the creditor and which he
could neither avoid nor overcome, the creditor has
been prevented from causing the limitation period
to cease to run, the limitation period shall be ex­
tended so as not to expire before the expiration of
one year from the date on which the relevant cir­
cumstance ceased to exist.

COMMENTARY

1. This article provides for a limited extension of
the limitation period when circumstances beyond the
creditor's control prevent him from instituting legal
proceedings.48 This problem is often considered under

47 The term "writing" is defined in art. 1 (3) (g) of this Con­
vention.

48 Under arts. 13, 14, 15 and 16, it is provided that the limita­
tion period shall "cease to run" when a creditor asserts his
claim in legal proceedings. The present article, in referring
circumstances preventing the creditor "from causing the Ii· ­
tion period to cease to run", refers to the actions described r
those articles.

the heading of ((force majeure" or impossibility; how­
ever, this article does not employ those terms since
they have different connotations in different legal sys­
tems. Instead, the basic test is whether the creditor "has
been prevented" from taking appropriate action so as
to stop the running of the limitation period. To avoid
excessive liberality, no extension is permitted unless:
(1) the preventing circumstance was "beyond the con­
trol of the creditor", and (2) the creditor could not have
avoided or overcome the occurrence of such circum­
stance.49 There are many types of preventing circum­
stances that are ((beyond the control of the creditor"
and which therefore might provide a basis for an ex­
tension under this article. These may include: a state
of war or the interruption of communications; the death
or incapacity of the debtor where an administrator of
the debtor's assets has not yet been appointed (cf. art.
15); the debtor's misstatement or concealment of his
identity or address which prevents the creditor from
instituting legal proceedings; fraudulent concealment
by the debtor of defects in the goods.50

2. There is no justification for extending the limita­
tion period when the circumstance that prevented the
institution of legal proceedings ceased to exist a sub­
stantial period in advance of the end of the normal
limitation period uJider the Convention. Nor is there
reason to extend the period for a longer period than
is needed to institute legal proceedings to obtain satis­
faction or recognition of the claim. For these reasons,
the limitation period is extended only for one year from
the date on which the preventing circumstance is re­
moved. Thus, if, at the time the preventing circum­
stance ceased to exist, the limitation period had ex­
pired or had less than one year to run, the creditor is
given one year from the date on which the preventing
circumstance ceased to exist.51

MODIFICATION OF THE LIMITATION PERIOD
BY THE PARTIES

Article 22

[Modification by the parties]

1. The limitation period cannot be modified or
affected by any declaration or agreement between
the parties, except in the cases provided for in' para­
graph (2) of this article.

2. The debtor may at any time during the run­
ning of the limitation period extend the period by a

49 It should be noted that even if these requirements were
met with regard to a particular circumstance, if, in fact, the
creditor had not been "prevented" from taking other appropriate
action that would have stopped the running of the limitation
period, this article would not permit the extension. Whether the
creditor has been "prevented" from taking any action to stop
the running of the limitation period .is a question to be de­
termined in the light of all the relevant facts surrounding the
relationship between the creditor and the debtor. See art. 30 and
accompanying commentary.

50 As to the time when the limitation period commences to
run with regard to claims based on fraud, see art. 10 (3).
. 51 Se~ illso art. 23 on the over-all limitation for commencing
legal procee~Ungs.
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declaration in writing to the creditor. This declara­
tion may be renewed.

3. The provisions of this article shall not affect
the validity of a clause in the contract of sale which
stipulates that arbitral proceedings shall be com­
menced within a shorter period of limitation than that
prescribed by this Convention, provided that such
clause is valid under the law applicable to the con­
tract of sale.

COMMENTARY

1. Paragraph (1) of article 22 establishes the gen­
eral rule that this Convention does not allow parties to
modify the limitation period. Exceptions to this rule,
provided in paragraphs (2) and (3) of the article are
explained below.

I. Extension of the limitation period

2.· Paragraph (2) permits the debtor to extend the
limitation period "by a declaration in writing to the
creditor". While such an extension can be renewed by
the debtor, the total period of permissible extension is
subject to the over-all limitation provided under article
23. The extension can be accomplished by a unilateral
declaration by the debtor; more often, the declaration
by the debtor will be part of a wider agreement by the
parties. As extension of the limitation period may have
important consequences on the rights of the parties, only
a declaration in writing can extend the period.

3. Under paragraph (2), a declaration by the debtor
extending the limitation period is effective only if made
"during the running of the limitation period". This re­
striction in th~ Convention would deny effect to.possiQle
attempts to extend the period by a declaration made at
the time of contracting or at some other time before the
claim accrues or the breach occurs.52 Without thi,s re­
striction a party with stronger bargaining power might
impose such extensions at the time of contracting; in
addition, a clause extending the limitation period might
be a part of a form contract to which the other party
might not give sufficient attention. Similarly, a declara­
tion by a debtor made after the expiration of the limita­
tion period under this Convention will not be given
effect, since it was not made "during the running of the
limitation period".

4. Allowance of extension after the commencement
of the limitation period, on the otherhand, may be use­
ful to prevent the hasty institution of legal proceedings
close to the end of the period when the parties are still
negotiating or are awaiting· the outcome of similar pro­
ceedings in other forums. 58

52 Under arts. 9 through 12, the limitation period does not
commence to run unless the claim has accrued or the breach has
occurred.

58 It may be noted that paragraph (1) of this article also pre­
cIud.~s arrangements which would "affect". the limitation J?enod.
Th~, the effect of anl\greement by the parties not to Invoke
Prescription or limitat,ion as a defence in legal proceedings is
also regulated by this article because its effect of not allowing
the assertion of the expiration of the limitation period is practi­
cally the same as extending the period. Cf. art. 24.

II. Arbitration

5. In order to give effect to contract clauses, often
used in commodity trading, which provide that any dis­
pute must be submitted to arbitration within a short
period (e.g. within six months), paragraph (3) of article
22 makes an exception· to the general rule of paragraph
(1) by stating that this Convention does not render such
clauses invalid. And, to guard against the possible abuse
of such a provision, paragraph (3) concludes with the
proviso that such clause must be valid under the law
applicable to the sales contract. For example, the appli­
cable national law may give courts the power, on the
grounds of hardship to a party, to extend the short
period provided for in the contract for the submission
of disputes to arbitration; this Convention does not inter­
fere with the continued exercise of this power by a
court.

GENERAL LIMIT OF THE LIMITATION PERIOD

Article 23

[Over-allliniitation for bringing legal proceedings]

Notwithstanding the provisions of this.Convention,
a limitation I'>eriod shall in any event expire not later
than 10 years from the date on which it commenced
to ruri under articles ~l,Q, 11 and 12 of this Conven..

. tion.

COMMENTARY

As already noted, this Olnvention contains provisions
which permit the limitation ~riod to be extended or
modified in various situations (a.rts. 17 to 22). Thus, it
is possible that the period will 'be extended, in some
cases, for such a substantially prolonged period that the
institution of the legal proceedings toward the end of
that extended period would be no longer compatible
with the purpose of this Convention of providing a defi­
nite limitation period. Moreover, as explained above
(para. 1 of commentary on .art. 17), under articles 13,
14, 15 and 16 of this Convention, when a creditor as­
serts his claim in legal proceedings, the limitation period
"shall cease to run"; when a creditor asserts his claim
in legal proceedings in one State before the expiration
of the limitation period, in the absence of further pro­
vision,54 the limitation period would never expire in that
State or in other States. (See art. 30 and its accompany­
ing commentary.) This article, therefore, sets forth an
over-all cut-off point beyond which no legal proceed­
ings may be instituted under any circumstance. This
cut-off point is the expiration of 10 years from the date
on which the limitation period commenced to run under
articles 9, 10, 11 and 12.55

54 E.g., see arts. 17 (I) and 18 (3).
55 It may be noted that, under arts. 19 and 20, "a new limita­

tion period" commences to run afresh under the circumstances
specified in those articles. Such a new limitation period is techni­
cally not the same period which had commenced to run under
art. 9, 10, 1l or 12. However, the over-all limitation provided
under art. 23 is intended to a.p.?J'IY to all forms of prolongation
of the original limitatiol) per~d, including the creation of· a
"new limitation period" un,der art. 19 or 20.
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. CONSEQUENCES OF THE EXPIRATION
OF THE LIMITATION PERIOD

Article 24

[Who can invoke limitation]

Expiration of the limitation' period shall be taken
into consideration in any legal proceedings only if
invoked by a party to such proceedings.

COMMENTARY

1. Article 24 is addressed to the following question:
if none of the parties to the legal proceedings chooses
to assert that the claim is barred by the expiration of
the limitation period under this Convention, may the
tribunal hearing the claim raise the issue on its own (suo
officio)1 This article answers the above question in the
negative: expiration of the limitation period is to be
considered by a tribunal "only if invoked by a party to
such proceedings". It may be stated in support of this
result that many of the facts relevant to determining
when the limitation period runs, ceases to run or ex­
pires, will be known only to the parties and will not
ordinarily be disclosed when evidence is presented per­
taining to the substance of the claim (e.g., facts relevant
to possible prolongation of the limitation period under
arts. 20 and 22). Under some legal systems, it would be
deemed a departure from the customary neutral role of
judges to require or even authorize them on their own to
raise the issue and search out the facts relating to expi­
ration of the limitation period. Moreover, this question
is not of great practical importance because a party en­
titled to interpose this defence to the claim will rarely
fail to do so. In addition, article 24 does not bar a tri­
bunal from drawing the attention of the parties to the
time that elapsed between the accrual of the claim and
the commencement of the legal proceeding and from
inquiring whether one of the parties wishes that the
issue of the expiration of the limitation period be taken
into consideration.56 There may also be instances where
a debtor prefers not to invoke the expiration of the
limitation period as a defence because of his special busi­
ness relationship with the creditor, while wanting an
adjudication on the merits of the creditor's claim. For
these reasons, article 24 provides that a tribunal shall
consider the issue of expiration of the limitation period
"only. if invoked by a party to such proceedings".

2. However, it was noted by several representatives
at the Conference which adopted this Convention that
limitation is a matter of public policy and should not
be subjected to the parties' discretion; according to
these representatives the tribunal should take the expi­
ration of the limitation period into account suo officio.
The tribunal can obtain the relevant facts frow the
parties without having to burden itself With the eollec,<
tion of evidence, and in any event the question of who
has the burden of collecting evidence should not affect
the issue of who may invoke limitation. Article 36 re­
flects this view by permitting a State to declare at the

56 Whether this would be proper judicial practice is a matter
for decision under the procedural laws of the forum.

time of its ratification or accession to this Convention
"that it shall not be compelled to apply the provisions
of article 24 of this Convention".

Article 25

[Effect of expiration of the period; set-off]

1. Subject to the provisions of paragraph (2) of
this article and of article 24, no claim shall be recog­
nized or enforced in any legal proceedings commenced
after the expiration of the limitation period.

2. Notwithstanding the expiration of the limita­
tion period, one party may rely on his claim as a
defence or for the purpose of set-off against a claim
asserted by the other party, provided that in the latter
case this may only be done:

(a) If both claims relate to the same contract or
to several contracts concluded in the course of the
same transaction; or

(b) If the claims could have been set-off at any
time before the expiration of the limitation period.

COMMENTARY

I. Effect of expiration of the period, paragraph (1)

1. Paragraph (1) of article 25 emphasizes this Con­
vention's basic aim of providing a limitation period

.within which the parties must commence legal proceed­
ings for the exercise of their claims. (See para. 1 of
commentary on art. 1.) Once the limitation period has
expired, the claims can no longer be recognized or en­
forced in anylegal proceedings.

2. It should be noted that paragraph (1) of this
article is only concerned with the recognition or enforce­
ment of claims "in any legal proceedings". This Conven­
tion does no~ attempt to resolve all possible questions
that might be raised willi respect to the effect of the
expiration of the limitation period. For example, if
collateral of the debtor remains in the possession of the
creditor after the expiration of the period, questions
may arise as to the right of the creditor to continue in
possession of the collateral or to liquidate the collateral
through sale. These issues may arise in a wide variety
of factual settings and the results may vary due to differ­
ences in the security arrangements and in the national
laws applicable to those arrangements. It may be ex­
pected, however, that the tribunals of Contracting
States, when dealing with these problems, will give full
effect to the basic policy of this Convention mcorpo­
rated in article 25, which states that claims shall not be
recognized or enforced in legal proceedings commenced
after the expiration of the limitation period.57

II. Claim used as a defence or for the purpose of set"­
of], paragraph (2)

3. The rules of paragraph (2) can be illustrated by
the following examples:

57 See also art. 5 (c). As to the effect of voluntary performance
of an obligation after the expiration of the limitation period.
see art. 26 and accompanying commentary.
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Example 25A: An international sales contract re­
quired A to deliver specified goods to B on 1 June of
each year from 1975 through 1980. B claimed that the
goods delivered in 1975 were defective. B did not pay
for the goods delivered in 1980, and A instituted legal
proceedings in 1981 to recover the price.

On these facts B may use his claim against A, based
on defects of the goods delivered in 1975, as a set-off
against A's claim. Such set-off is permitted under sub­
paragraph (a) of article 25 (2), since both claims relate
to the same contract;58 the set-off by B is not barred
even though the limitation period for B's claim expired
in 1979, i.e. prior to his assertion of the claim in the
legal proceedings and also prior to the accrual of the
claim by A against B for the price of the goods delivered
in 1980. It should also be noted that under article 25
(2), B may rely on this claim "for the purpose of set­
off". Thus, if A's claim is for $1,000 and B's claim is for
$2,000, B's claim may extinguish A's claim but it may
not be used as a basis for affirmative recovery against A
for $1,000.59

Example 25B: On 1 June 1975, A delivered goods to
B based on a contract of international sale of goods; B
claimed the goods were defective. On 1 June 1978,
under a different contract, B delivered goods to A; A
claimed these goods were defective and in 1980 insti­
tuted legal proceedings against B based on this claim.

In these proceedings B may rely on his claim against
A for the purpose of set-off even though B's claim arose
in 1975-more than four years prior to the time when
the claim was asserted in court as a set-off to A's claim.
Under subparagraph (b) of article 25 (2), the claims
"could have been set-off" before the date when the
limitation period 'on B's claim expired-I.e. between
1 June 1978, the date on which A's claim accrued
against B, and 1 June 1979.60

Article 26

[Restitution of performance after the
expiration of the period]

Where the debtor performs his obligation after the
expiration of the limitation period, he shall not on
that ground be entitled in any way to claim restitution
even if he did not know at the time when he per­
formed his obligation that the limitation period had
expired.

COMMENTARY

1. As has been noted above (para. 1 of commentary
on art. 25), expiration of the limitation period precludes
the recognition or enforcement of the claims in legal pro-

58 For an example where claim~ relate "to several contracts
concluded in the course of the same p,-ansaction", see foot-note 2
in the commentary to art. 16. ..

59 As to legal proceedings permitting affirmative recovery by
the defendant against the plaintiff (i.e. counterclaims), see art. 16
and its accompanying commentary.

60 This example assumes that the ~o c1l\ims could have been
set-off under the applicable nationaUaw. This Convention doe.s
not affect the applicable law which regulate8 the permissibility
of set-offsj the Convention only governs the limitation period for
asserting claims, including claims asserted as set-offs.

ceedings. If a party obtains satisfaction of his claim in a
manner other than through legal proceedings, this con­
sequence is not initially the concern of the Convention.
However, due to the existence of differences in theoret­
ical approaches as to the nature of prescription or limita­
tion under various national laws,61 differing consequences
may be attributed to an act by the debtor whereby he
voluntarily performed his obligation only learning later
that the limitation period for the creditor's claim against
him had already expired. Article 26 aims to provide a
uniform result where the debtor voluntarily performed
his obligation after the expiration of thelimitation period.
Article 26 is included in the Convention not because
this Convention adopts any particular theory as to the
character of the limitation but because providing an
answer to the problem will assist in eliminating unneces­
sary disputes and divergencies in interpretation.

2. The basic aims of the limitation period, I.e. to
prevent the institution of legal proceedings at such a
late date that the evidence is unreliable and to provide a
degree of certainty in legal relationships, are not violated
where the debtor voluntarily performs his obligation
after the expiration of the limitation' period. Article 26
accordingly provides that the debtor cannot claim resti­
tution for any performance of his obligation to the
creditor which he has voluntarily performed "even if he
did not know" at the time of such performance that the
limitation period had expired. It should be noted that
this provision deals only with the effectiveness of claims
for restitution based on the contention that the perfor­
mance could not have been required because the limita­
tion period had run.62

Article 27

[Interest]

The expiration of the limitation period with respect
to a principal debt shall have the same effect with
respect to an obligation to pay interest on that debt.

COMMENTARY

To avoid divergent interpretations involving the
theoretical question whether an obligation to pay inter­
est is "independent" from the obligation to pay the
principal debt, article 27 provides a uniform rule that
"the expiration of the limitation period with respect to
a principal debt shall have the same effect with respect
to an obligation to pay interest on that debt". (Cf. art.
20 (2).)

61 E.g., whether the claim. itself is extinguished (prescription),
or whether it is only the assertion of the claim in legal pro­
ceedings that is barred because of the expiry of the limitation
period while the claim itself still exists. It. has already been
pointed out that this Convention governs limitation of legal
proceedings regardless of the theoretical approach to the prob­
lem under national laws. See para. 1 of commentary on art. 1
and para. 5 of commentary on art. 3.

62 Art. 26 does not deal with the question whether the creditor
is entitled to apply a debtor's payment to the satisfaction of a
time-barred claim where the creditor has many claims against
the debtor some of which are time-barred and the debtor
neither expressly nor impliedly indicated that the payment is for
satisfaction of a particular debt. Solution of this question is left
to the applicable national law.
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CALCULATION OF THE PERIOD

Article 28

[Basic rule]

1. The limitation period shall be calculated in
such a way that it shall expire at the end of the day
which corresponds to the date on which the period
commenced to run. If there is no such corresponding
date, the period shall expire at the end of the last
day of the last month of the limitation period.

2. The limitation period shall be calculated by
reference to the date of the place where the legal
proceedings are instituted.

COMMENTARY

1. One traditional formula for the calculation of the
limitation period is to exclude the first day of the period
and to include the last day. The concept of "inclusion"
and "exclusion" of days, however, may bemisunder­
stood by those who are not familiar with the application
of this rule. For this reason, article 28 adopts a different
formula to reach the same result. Under this article,
where a limitation period begins on 1 June, the day
when the period expires is the corresponding day of the
later year, i.e., 1 June. The second sentence of article 28
(1) covers the situation which may occur in a leap year.
(Thus, when the initial day is 29 February of a leap year,
and the later year is not a leap year, the date on which
the limitation period expires is "the last day of the last
month of the limitation period", i.e., 28 February of the
later year.)

2. Paragraph (2) of article 28 is designed to over­
come problems that may be encountered because of the
existence of the international date line. If the date in
State X is a day ahead of the date in State Y, the limita­
tion period, which would commence on 1 May accord­
ing to the date in State Y, will commence on 2 May in
State X; therefore if the legal proceedings are instituted
in State X, the last day for its commencement is 2 May
in the relevant later year.

3. Since a number of different calendars are used in
different States, for uniformity "year" is defined to mean
a year according to the Gregorian calendar for the pur­
pose of this Convention (art. 1 (3) (h)). Under article
28, therefore, years shall always be calculated according
to the Gregorian calendar, even if the place where the
legal proceedings are instituted uses a different calendar.

Article 29

[Effect of holiday]

Where the last day of the limitation period falls on
an official holiday or other dies non juridicus preclud­
ing the appropriate legal action in the jurisdiction
where the creditor institutes legal proceedings or as­
serts a claim as envisaged in article 13, 14 or 15, the
limitation period shall be extenged so as not to expire
until the end of the first day following that official
holiday or dies non juridicus on which such proceed­
ings could be instituted or on which such a claim,
could be asserted in that jurisdiction.

COMMENTARY

1. This article deals with the problem that arises
when the limitation period would end on a day when
the courts and other tribunals are closed so that the
creditor cannot take the steps prescribed in article 13,
14 or 15 to commence legal proceedings. Thir! article
provides for such cases by extending the limitation
period "until the end of the first. day following that
official holiday or dies non juridicus on which such pro­
ceedings could be instituted or on which such a claim
could be asserted in that jurisdiction".

2. It is recognized that the curtailment of the period
that might result from the fact that the last day of the
limitation period is a holiday is minor in relation to the
total limitation period calculated in terms of years. How- .
ever in many legal systems, such an extension is provided
and local attorneys may rely on it. In addition, attorneys
in one country might not know the legal holidays or
"other dies non juridicus" in another country. The
limited extension provided for in this article will avoid
such difficulties.

3. It may be noted that the extension granted under
this article is operative only in the jurisdiction where
timely institution of legal proceedings was precluded
due to such "official holiday or other dies non juridicus"
(cf. art. 30).

INTERNATIONAL EFFECT

Article 30

[Acts or circumstances to be given international effect]

The acts and circumstances referred to in articles
13 through 19 which have taken place in one Con­
tracting State shall have effect for the purposes of this
Convention in another Contracting State, provided
that the creditor has taken all reasonable steps to en­
sure that the debtor is informed of the relevant act or
circumstances as soon as possible.

COMMENTARY

1. Article 30 refers to the effect which Contracting
States must give to "acts or circumstances" referred to
in articles 13 through 19 that had taken place in other
Contracting States. Those articles deal with the point
which various types of legal proceedings must reach in
order to extend the limitation period or to stop it from
running. The purpose of article 30 is to ensure that the
acts and circumstances referred to in articles 13 through
19, when occurring in one Contracting State, will be
given the same effect of stopping or extending the
limitation period in any other Contracting State. The
problems to which this article is addressed may be
illustrated by the following examples:

Example 30A: Buyer's claim against Seller arising
from an international sale of goods accrued in 1975. In
1978 Buyer instituted a legal proceeding against Seller
in Contracting State X. In 1981 the proceeding in State
X led to a decision on the merits of the claim in favour
of Buyer and in 1982 Buyer sought its execution in Con­
tracting State Y. Enforcement of the decision is refused
by State Y. Since Buyer's claim accrued more than four

I
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1.
torial

years prior to 1981, Buyer's claim would be barred if
he wished to institute a new legal proceeding in State Y
unless the limitation period is regarded to have "ceased
to run" also in State Y by virtue of the institution in
1978 of the legal proceeding in State X. Under article
30, stopping of the running of the period by the institu­
tion of a legal proceeding in State X has the same effect
in State Y and Buyer may institute a new legal proceed­
ing in State Y, subject to the over-all limitation under
article 23 for bringing legal proceedings.

Example 30B: Buyer's claim against Seller arising
from an international sale of goods accrued in 1975. In
1978 Buyer instituted a legal proceeding against Seller
in Contracting State X. In 1981 the proceeding in State
X led to a decision on the merits of the claim in favour
of Buyer. Seller's assets are in Contracting State Y.
State Y would recognize and enforce the decision of
State X but the law of State Y does not preclude Buyer
from asserting his original claim afresh in legal pro­
ceedings in State Y, provided that the limitation period
with regard to the original claim had not expired. Buyer,
finding it easier to sue again on the original claim than
to involve himself in a complicated process of proving
the validity of the first decision for its enforcement in
State Y, decides to institute a new legal proceeding in
State Y. Under article 30, stopping of the running of the
limitation period. by the institution of the legal pro­
ceeding in State X has the same effect in State Y and
Buyer may institute a new legal proceeding in State Y,
subject to the over-all limitation under article 23 for
bringing legal proceedings.63

Example 30e: Buyer's claim against Seller arising
from an international sale of goods accrued in 1975. In
1978 Buyer instituted a legal proceeding against Seller
in Contractin.g State X. In 1980, while the proceeding
in State X was still pending, Buyer instituted a legal
proceeding in Contracting State Y based on the same
claim. Since Buyer's claim arose more than four years
prior to the institution of the proceeding in State Y,
that proceeding would be barred unless the limitation
period "ceased to run" when the legal proceeding was
commenced in State X. Under article 30, Buyer's legal
proceeding in State Y is not time-barred because State Y
must recognize the cessation of the running of the limita­
tion period that had taken place in State X by virtue of
the institution of the legal proceeding in State X within
the limitation period.64

2. Article 30 also refers to article 17, which deals
with the effect on the running of the period of a legal
proceeding that ends without a decision on the merits

83 A creditor who received an unfavourable decision on the
merits of his claim may also consider having his claim re-tried
in another State provided that he is not precluded from asserting
his original claIm afresh in legal proceedings in that State.
Legal rules such as res judicata, "merger" of the claim in the
judgement, or the like, may prevent the assertion of the original
claim after a decision on the merits of the claim in another
State. This is a question to be answered according to the pro­
cedural law of the forum and is not covered by this Convention.

84 Whether a legal proceeding rna)/' be instituted on a claim
while another legal proceeding is pending in another 'State con~
cerning the same claim will be resolved by the procedural law of
the forum and is not covered by this Convention.

of the claim. To afford the creditor an opportunity to
institute a further legal proceeding, in such cases the
creditor is assured of a period of one year from the date
on which the proceedings ended. Thus, in example 30C,
if the proceeding in State X ended on 1 February 1980
without a decision on the merits of the claim, the limita­
tion period "shall be deemed to have continued to run"
but the period is extended to 1 February 1981.65 Under
article 30, if State X is a Contracting State, these events
in State X must be given "international" effect in Con­
tracting State Y and a legal proceeding may be brought
in State Y until 1 February 1981.68

3. Article 30 also prescribes the "international"
effect of the recommencement· of the limitation period
which, under article 19, may occur in some jurisdictions
as a result of acts such as the service of a demand
notice. Attention is also drawn to the rules of article 18
concerning recourse actions and the effect of the insti­
tutiop of legal proceedings against a joint debtor. Under
article 30, the effect given to the circumstances men­
tioned in articles 18 and 19 must also be given by other
Contracting States.

4. The "international" effect of. acts in one Con­
tracting State (State X) in a second Contracting State
(State Y) applies only with respect to acts covered by
the articles listed in article 30. It may be noted that
under this Convention the effectiveness of certain other
acts does not depend on where they take place: e.g.,
acknowledgement of the debt (art. 20) and a declaration
or agreement modifying the limitation period (art. 22)
have the effect prescribed in those articles without regard
to the place where the acknowledgement, declaration or
agreement takes place.

5. An important requirement for the applicability
of article 30 is that the creditor must take "all reason­
able steps to ensure that the debtor is informed of the
relevant act or circumstances as soon as possible". While
in most instances commencement of a legal proceeding
will require notification to the defendant-debtor, under
some procedural rules this may not be necessary in cer­
tain cases. The above requirement was added to ensure
that all reasonable steps were taken to apprise the debtor
of the fact that due to certain acts of circumstances in
one Contracting State, the limitation period has also
been stopped or extended in all other Contracting States.

Part II. Implementation
Article 31

[Federal State; non-unitary State]

If a Contracting State has two or more terri­
units in which, according to its constitution,

85 The close relationship between the provisions of this Con­
vention as to the circumstances when the limitation period
"ceases to run" on the institution of legal proceedings (i.e., arts.
13, 14, 15 and 16) and the rules of art. 17 concerning the effect
of proceedings not resulting in a decision on the merits of the
claim is discussed in the commentary on art. 17.

68 Art. 30 does not bar a Contracting State from giving com­
parable effect to acts occurring in non-Contracting States; but
this Convention does not require that such "international" effect
be given to circumstances that took place in non-Contracting
States.
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different systems of law are applicable in relation to
the matters dealt with in this Convention, it may, at
the time of signature, ratification or accession, declare
that this Convention shall extend to all its territorial
units or only to one or more of them, and may amend
its declaration by submitting another declaration at
any time.

2. These declarations shall be notified to the
Secretary-General of the United Nations and shall
state expressly the territorial units to which the Con­
vention applies.

3. If a Contracting State described in paragraph
(1) of this article makes no declaration at the time of
signature, ratification or accession, the Convention
shall have effect within all territorial units of that
State.

COMMENTARY

1. Where a Contracting State to this Convention is
a federal or non-unitary State, the federal authority may
not have the power to implement certain provisions of
this Convention in its constituent states or provinces
because those provisions may relate to matters that are
within the legislative jurisdiction of such constituent
states or provinces. On the other hand, adoption by a
State of this Convention obligates that State to take the
necessary implementing steps that would give the pro­
visions of part 1 of this Convention (subject to the reser­
vations permitted under part III) the force of law within
that State. Yet, a federal or non-unitary State may not
be able to so implement this Convention unless each of
its constituent states or provinces passes appropriate
legislation. Article 31 is designed to enable a federal
or non-unitary State to adopt this Convention even if
that State could not absolutely ensure that all of its
constituent states or provinces will take the legislative
steps necessary to implement the provisions of this Con­
vention. Thus, under article 31 (1), a federal or non-uni­
tary State may, "at the time of signature, ratification or
accession, declare that this Convention shall extend to all
its territorial units or only to one or more of them".
Under article 31 (2), a State making such a declaration
must state "expressly the territorial units to which the
Convention applies" at the time of the notification of the
declaration to the Secretary-General of the United Na­
tions. The important qualification under article 31 (1)
is that the different systems of law applicable in the vari­
ous territorial units must be based on the constitution of
the federal or non-unitary State making such a decla­
ration.

2. It may be noted that article 31 (1) further pro­
vides that the declaration thereunder may be amended
at any time by submitting another declaration. Such an
amendment should technicallf be regarded as a com­
bination of a new declaratio, and a withdrawal of the
original declaration; article 40 governs the point in time
when such an amended declaration will take effect.

3. Paragraph (3) of article 31 reflects the basic
obligation of a State adopting thi~ Convention to imple-

ment the provisions of the Convention within the whole
territory of that State: in the absence of any declaration
permitted under this article "at the time of signature,
ratification or accession" by a federal or non-unitary
State, this Convention shall have effect "within all terri­
torial units of that State".

Article 32

[Determination of the proper law when federal or a
non-unitary State is involved]

Where in this Convention reference is made to the
law of a State in which different systems of law apply
such reference shall be construed to mean the law of
the particular legal system concerned.

COMMENTARY

In this Convention, several references have been
made to the law of a State. For example, articles 12 and
22 (3) refer to "the law applicable to the contract";
article 14 (1) refers to "the law applicable to [arbitral]
proceedings"; and article 15 refers to "the law govern­
ing the proceedings". In such cases, the determination
as to the proper law to govern each situation will be
made in accordance with the private international law
rules of the forum. Article 32 is intended to clarify that
the same approach should be pursued in arriving at the
proper law where different systems of law exist in the
State whose law is chosen as applicable by the conflict­
of-laws rules of the forum. 61

Article 33

[Non-applicability to prior contracts]

Each Contracting State shall apply the provisions
of this Convention to contracts concluded on or after
the date of the entry into force of this Convention.

COMMENTARY

1. This article serves to clarify the application of
the principle prescribed in article 3 (1) by providing a
definite rule as to the contracts to which this Conven­
tion applies: a Contracting State is bound to apply the
provisions of the Convention to contracts that are con­
cluded on or after the date of the entry into force of
this Convention in the State concerned.

2. The date of the entry into force of this Conven­
tion is dealt with in article 44 of this Convention (see
also art. 3 (3».

Part RI. Declarations and reservations

Article 34

[Declarations limiting the application of the Convention]

Two or more Contracting States may at any time
declare that contracts of sale between a seller having
a place of business in one of these States and a buyer
having a place of business in another of these States

61 Cf. art. 13, where the reference is to "the law of the
court".
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shall not be governed by this Convention, because
they apply to the matters governed by this Convention
the same or closely related legal rules.

COMMENTARY

1. Some States, in the absence of this Convention,
apply the same or closely related rules to the subject­
matter governed by this Convention, i.e., limitation
(prescription) of claims based on a contract of interna­
tional sale of goods. Under article 34 these States are
permitted, if they so choose, to apply their common or
closely related rules to claims arising from transaction
involving buyers and sellers in such States, and yet ad­
here to the Convention.

2. This article enables two or more Contracting
States to make a joint declaration, at any time, that con­
tracts of sale entered into by a seller having a place of
business in one of these States and a buyer having a
place of business in another of these States, "shall not be
governed by this Convention". The over-all effect is that
such contracts are excluded from the scope of applica­
tion of the Convention by virtue of such a declaration. It
should be noted that a declaration under article 34 may
be made well after the time these States have ratified this
Convention. (See also art. 40 and accompanying com­
mentary, para. 2.)68

Article 35

[Reservation with respect to actions for annulment
of the contract]

A Contracting State may declare, at the time of the
deposit of its instrument of ratification or accession,
that it will not apply the provisions of this Convention
to actions for annulment of the contract.

COMMENTARY

As has already been noted, this Convention gov­
erns the limitation period for bringing an "action for
annulment" in those legal systems which require that
the nullity of a contract be first established by way of a
legal proceeding instituted for that purpose.69 However,
in the States which require an initial judicial determina­
tion of the contract's invalidity, the limitation period for
bringing such actions may be different from the normal
period for the exercise of claims based on the contract.
This article permits a State to declare that it will not
apply the provisions of this Convention to actions for
annulment of the contract. Consequently, the State
which has made a reservation under this article may
continue to apply its particular local rules (including its
rules of private international law) to actions for annul­
ment of contracts. It may be noted that reservations
under this article may also be made by States which ad-

68 As to the situations where the same limitation rules are
applied among several State!> because these States are parties to
conventions containing limitation provisions in respect of inter­
national sales. see art. 37.

69 See foot-note 4 in commentary on art. 1 and its accompany­
ing text.

here to legal systems where termination or invalidity of
a contract need not first be established by way of a legal
proceeding brought for this purpose.

Article 36

[Reservation with respect to who can invoke limitation]

Any State may declare, at the time of the deposit
of its instrument of ratification or accession, that it
shall not be compelled to apply the provisions of arti­
cle 24 of this Convention.

COMMENTARY

This article permits a Contracting State to make
a reservation with regard to the application of the rule of
article 24 which provides that a tribunal shall take into
consideration the expiration of the limitation period
only if a party invokes it. (The need for this reservation
has already been noted in para. 2 of commentary on
art. 24.)

Article 37

[Relationship with conventions containing limitation
provisions in respect of international sale of goods]

This Convention shall not prevail over conventions
already entered into or which may be entered into,
and which contain provisions concerning the matters
covered by this Convention, provided that the seller
and buyer have their places of business in States
parties to such a convention.

COMMENTARY

1. This article provides that this Convention shall
not prevail over present or future conventions which
contain provisions concerning the limitation or prescrip­
tion of claims based on the international sale of goods.
In case of conflict, therefore, the rules of those other
conventions shall be applied to the limitation or prescrip­
tion of claims, rather than the rules of this Convention.

2. Such situations could occur in regard to conven­
tions that deal with the international sale of a particular
commodity, or a special group of commodities. In addi­
tion, it has been suggested that article 49 of the 1964
ULIS may conflict with some of the provisions of part I
of this Convention. A conflicting provision may also be
contained in conventions concluded on the regional
level, such as the General Conditions of Delivery of
Goods between Organizations of the Member Countries
of the Council for Mutual Economic Assistance, 1968.
Article 37 permits States parties to such a convention to
apply its conflicting provision only when both the seller
and the buyer have their places of business in States
which have ratified that convention.

3. It may be noted that the rule in this article op­
erates automatically, without requiring any advance
declaration by the States who are parties to the conven­
tion containing a conflicting provision as to the limitation
or prescription of claims (cf. art. 34).
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Article 38

[Reservations with respect to the definition of
a contract of international sale]

1. A Contracting State which is a party to an
existing convention relating to the international sale
of goods may declare, at the time of the deposit of its
instrument of ratification or accession, that it will ap­
ply this Convention exclusively to contracts of inter­
national sale of goods as defined in such existing
convention.

2. Such declaration shall cease to be effective on
the first day of the month following the expiration of
12 months after a new convention on the international
sale of goods, concluded under the auspices of the
United Nations, shall have entered into force.

COMMENTARY

1. Article 2 of this Convention deals with the degree
of internationality which makes a contract for sale of
goods an "international" one for the purposes of this
Convention. Article 3 (1) sets the obligation of Con­
tracting States to apply the provisions of this Convention
to contracts of international sale of goods. Article 38 is
designed to facilitate adoption of this Convention by
States which are already parties to an existing conven­
tion on the international sale of goods (such as UUS)
which contains a definition of "international" sale differ­
ent from article 2 of this Convention. Article 38 per­
mits such a State to exclude the application of article 2
with regard to the definition of "international" sale by
making a declaration that it will apply this Convention
only to international sales of goods as defined in such
an existing convention. The net effect of such a declara­
tion is to obligate the declaring State to apply the pro­
visions of this Convention only to those contracts which
fall within the definition of a contract of international
sale of goods under the other existing convention when
a legal proceeding is commenced within the jurisdiction
of that State.10

2. Article 38 (2), however, makes it clear that reser­
vations permitted under article 38 (1) is a temporary
expedient; it also reflects the general expectations of the
Conference which adopted this Convention that the defi­
nition of "international" sale of goods be ultimately
brought into line with the definition in a new convention
on the international sale of goods the draft of which is
presently under study by the United Nations Commis­
sion on International Trade Law.

Article 39

[No other reservations permitted]

No reservation other than those made in accord­
ance with articles 34, 35, 3-6, and 38 shall be
permitted.

10 See e.g., ULIS art. 1. It is expected, however, t.hat the differ­
ence in the applicable scope, because of a reservatIon under art.
38, will not be so great as might first ~ppear fro£!1 the com­
parison of art. 1 of ULIS and art. 2 of thiS ConventIOn. Cf. art.
2 (b) (c).

COMMENTARY

This article provides a basis for uniformity in appli­
cation of the Convention by prohibiting Contracting
States from making any reservation other than those
specifically permitted under this Convention. l1

Article 40

[When declarations and reservations
take effect; withdrawal]

1. Declarations made under this Convention shall
be addressed to the Secretary-General of the United
Nations and shall take effect simultaneously with the
entry of this Convention into force. in respect of the
State concerned, except declarations made thereafter.
The latter declarations shall take effect on the first
day of the month following the expiration of six
months after the date of their receipt by the Secretary""
General of the United Nations.

2. Any State which has made a declaration under
this Convention may withdraw it at any time by a
notification addressed to the Secretary-General of the
United Nations. Such withdrawal shall take effect on
the first day of the month following the expiration of
six months after the date of the receipt of the notifica­
tion by the Secretary-General of the United Nations.
In the case of a declaration made under article 34 of
this Convention, such withdrawal shall also render in­
operative, as from the date on which the withdrawal
takes effect, any reciprocal declaration made by an­
other State under that article.

COMMENTARY

1. Paragraph (1) of this article provides the manner
in which declarations under articles 31, 34, 35, 36 and
38 must be made and specifies the point in time when
such declarations take effect. Article 40 (2) permits
withdrawal of such declarations and provides both the
manner in which such withdrawal may be made and the
point in time when it becomes effective.

2. It may be noted that, under the last sentence of
article 40 (2), a joint declaration made under article 34
becomes inoperative when one of the parties to that
joint declaration withdraws therefrom. Even where a
joint declaration has been made by more than two
States, a notification of withdrawal to the Secretary­
General of the United Nations by one of those States
will render the joint declaration inoperative in respect of
the remaining States on the first day of the month fol­
lowing the expiration of six months after that notification.
Thus, if the other remaining States still wish to maintain
the joint declaration under article 34 among themselves,
they will have to make a new declaration in accordance
with article 40 (1).

71 The 1969 Vienna Convention on the Law of Treaties pro­
vides, inter alia, that a State may make a reservation, when rati­
fying or acceding to a Convention, unless the treaty provides
that only specified reservations, which do not include the reserva­
tion in question, may be made (art. 19).
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Part IV. Final clauses

Article 41

This Convention shall be open until 31 December
1975 for signature by all States at the Headquarters
of the United Nations.

Article 42

This Convention is subject to ratification. The in­
struments of ratification shall be deposited with the
Secretary-General of the United Nations.

Article 43

This Convention shall remain open for accession by
any State. The instruments of accession shall be de­
posited with the Secretary-General of the United
Nations.

Article 44

1. This Convention shall enter into force on the
first day of the month following the expiration of six
months after the date of the deposit of the tenth in­
strument of ratification or accession.

. ':

2. For each State ratifying or acceding to this
Convention after the deposit of the tenth instrument
of ratification or accession, this Convention shall
enter into force on the first day of the month following
the expiration of six months after the date of the de­
posit of its instrument of ratification or accession.

Article 45

1. Any Contracting State may denounce this
Convention by notifying the Secretary-General of the
United Nations to that effect.

2. The denunciation shall take effect on the first
day of the month following the expiration of 12
months after receipt of the notification by the Secre­
tary-General of the United Nations.

Article 46

The original of this Convention, of which the
Chinese, English, French, Russian and Spanish texts
are equally authentic, shall be deposited with the
Secretary-General of the United Nations.
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