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INTRODUCTION

This is the thirteenth volume in the series of Yearbooks of the United Nations Com
mission on International Trade Law (UNCITRAL),l This volume covers the actions of the
Commission and its subsidiary bodies from the end of the fourteenth session up to and
including the fifteenth session and the actions of the United Nations Conference on Trade
and Development (UNCTAD) and the General Assembly on the report of the fifteenth
session,

The present volume consists of three parts. Part one contains the Commission's
report on the work of its fifteenth session, which was held in New York, from 26 July to
6 August 1982, and the action thereon by the United Nations Conference on Trade and
Development (UNCTAD) and by the General Assembly.

Part two reproduces most of the documents considered at the fifteenth session of
the Commission. These documents include reports of the Commission's ~hree Working
Groups dealing respectively with international contract practices, international negotiable
instruments and the new international economic order, as well as reports and notes by
the Secretary-General and the Secretariat. Also included in this part are selected working
papers which were before the Working Groups.

Part three contains recommendations to assist arbitral institutions and other inter
ested bodies with regard to arbitrations under the UNCITRAL Arbitration Rules, and
provisions on a universal unit of account for use in international transport and liability
conventions, both of which were adopted at the fifteenth session of the Commission. Also
included in this part are relevant resolutions of the General Assembly, a bibliography of
recent writings related to the Commission's work, prepared by the Secretariat, and a
check list of UNCITRAL documents.

1 To date the following volumes of the Yearbook of the United Nations Commission on Inter
national Trade I,aw (abbreviated herein as Yearbook ... (year)] have been published:

Volume
I
II
III
IV
V
VI
VII
VIII
IX
X
XI
XII

Years covered
1968-1970

1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981

vii

United Nations Publication,
Sales No.

E.71.V.l
E.72.VA
E.73.V.6
E.74.V.3
E.75.V.2
E.76.V.5
E.77.V.l
E.78.V.7
E.80.V.8
E.81.V.2
E.81.V.8
E.82.V.6



THE FIFTEENTH SESSION (1982)

A. Report of the United Nations Commission on International Trade Law on the work of its fifteenth session
(New York, 26 July-6 August 1982) (A/37/17)""
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INTRODUCTION

1. The present report of the United Nations Commis
sion on International Trade Law covers the Commission's

* Official Records of the General Assembly, Thirty-seventh
session, Supplement No. 17 (A/37/17) (19 August 1982) and
corrigenda 1 and 2 (English only) (hereinafter referred to as "Report").
The Report has also been issued as document A/CN.9/230 (24 August
1982) and corrigendum 1 (English only). The text of document
A/CN.9/230 and Corr.! (English only) which incorporated corrigenda

3

fifteenth session, held in New York from 26 July to 6 Aug
ust 1982.

2. Pursuant to General Assembly resolution 2205 (XXI)
of 17 December 1966, this report is submitted to the Gene
ral Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development.

1 and 2 to A/37/17 and which corrected the minor errors, is repro
duced here.
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CHAPTER L ORGANIZAnON OF THE SESSION

A. Opening

3. The United Nations Commission on International
Trade Law (UNCItRAL) commenced its fifteenth session
on 26 July 1982. The session was opened on behalf of the
Secretary-General by Mr. Erik Suy, the Legal Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership of 29 States, elected
by the Assembly. By resolution.31G8 (XXVIII), the Gene
ral Assembly increased the membership of the Commission
from 29 to 36 States. The present members of the Com
mission, elected on, 15 December 1976 and 9 November
1979, are the following States. 1 Australia,* Austria,*
Burundi,* Chile,* Colombia,* c::uba,** Cyprus,** Czecho,
slovakia,** Egypt,* Finland,* France,* German Democratic
Republic,* Germany, Federal Republic of,** Ghana,* Gua
temala,** Hungary,** India,** Indonesia,* Iraq,** Italy,**
Japan,* Kenya,** Nigeria,* Peru,**Philippines,** Sene
gal,** Sierra Leone,** Singapore,* Spain,** Trinidad and
Tobago,** Uganda,** Union of Soviet Socialist Republics,*
United Kingdom of Great Britain and Northern Ireland,*
United Republic of Tanzania,* United States of America**
and Yugoslavia.**

5. With the exception of Burundi, Cyprus and Senegal,
all members of the Commission were represented at the ses
sion.

6. The session was also attended by observers from the
following States: Argentina, Bahamas, Belgium, Bolivia,
Brazil, Bulgaria, Burma, Canada, China, El Salvador, Ireland,
Israel, Jamaica, Mexico, Netherlands, Paraguay, Portugal,
Republic of Korea, Sri Lanka, Sudan, Suriname, Sweden,
Switzerland, Turkey, Venezuela and Zambia.

7. The following United Nations organs, specialized
agency, intergovernmental organizations and international
non-governmental organizations were represented by ob
servers:
(a) United Nations organs

United Nations Centre on Transnational Corporations, United
Nations Conference on Trade and Development, United

* Term of office expires on the daY before the opening of the
regular session of the Commission in 1983.

** Term of office expires on the day before the .opening of the
regular session of the Commission in 1986.

1 Pursuant to General Assembly resolution 2205 (XX!), the
members of the Commission are elected for a term of six years. Of
the current membership, 17 were elected by the General Assembly
at its thirty-first session on 15 December 1976 (decision 31/310)
and 19 were elected by the General Assembly at its thirty-fourth
session on 9 November 1979 (decision 34/308). Pursuant to resolu
tion 31/99 of 15 December 1976 the term of those members elected
by the General Assembly at its thirty-first session will expire on the
last day prior to the opening of the sixteenth regular annual session
of the Commission in 1983 while the term of those members elected
by the General Assembly at its thirty-fourth session will expire on
the last day prior to the opening of the nineteenth regular annual
session of the Commission in 1986.

Nations Industrial Development Organization and United
Nations Institute for Training and Research.

(b) Specialized agency
International Monetary FU,nd.

(c) Intergovernmental organizations
Asian-African Legal Consultative Committee·, Council of
Europe, Hague Conference on Private. International Law, Inter
American Commercial Arbitration Commission, International
Institute for the Unification of Private Law ll.nct Organization
of American States.

(d) International non-governmental organizations
InternationaL Air Transport Association, International Bar
Association, International Chamber of Commerce, .Interna
tional Law Association and InternationaJ Maritime'committep.

C. Election ofofficers

8. The Commission elected the following officers:2

Chairman Mr. R. Eyzaguirre (Chile)

Vice-Chairmen Mr. A. Duchek (Austria).
Mr. F. M. Sami (Iraq)
Mr. H. M. J. Smart (Sierra Leone)

Rapporteur Mr. F. Enderlein (Gerl11an Demo
cratic Republic)

D. Agenda

9. The agenda of the session, as adopted by the Com- .
mission at its 252nd meeting, on 26 July 1982, was as fol
lows:

1. Opening of the session.

2. Election ofofficers.

3. Adoption of the agenda.

4. International contract practices.

5. International payments.

6. International commercial arbitration.

7. New international economic order: industrial contracts.

8. CQ-ordination of work.

9. Status of conventions.

10. Training and assistance in the field of international trade law.

11. Most-favoured-nation clauses.

12. Future work..

13. Relevant General Assembly resolutions. 3

14. Other business.

15. Adoption of the report of the Commission.

E. Decisions of the Commission

10. All the decisions taken by the Commission in the
course of its fifteenth session were reached by consensus.

2 The electiolls took place .at the 252nd meeting, on 26 July
1982, and the 257th meeting, on 28 July 1982. In accordance with
a decison taken by the Commission at its'first session, the Commis
sion has three Vice-Chairmen, so that together with the Chairman
and Rapporteur, each of the five groups of States listed in General
Assembly resolution 2205 (XXI), sect. II, para. 1, will be represented
on the bureau of the Commission (see Official Recorqs of the
General Assembly, Twenty-third Session, Supplement No. 16
(A/7216), para. 14 (Yearbook ... 1968-1970, part two, I, A).

3 It was agreed that General Assembly resolution 36/107 would
be discussed in conjunction with agend,a item 1.
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F. Adoption of the report

11. The Commission adopted the present report 3,t its
268th meeting, on 6 August 1982.

CHAPTER II. INTERNATIONAL CONTRACT PRACTICES:

UNIFORM RULES ON LIQUIDATED DAMAGES AND

PENALTY CLAUSES4

Intro4uction

12. At its twelfth session, the Commission requested
its Working Group on Internationill Contract Practices to
consider the feasibility of formulating uniform rules on
liquidated damages and penillty clauses applicable to a
wid~ range of international trade contracts. s At its four
tcenth session the Commission considered the draft uni
form rules pr~posed by the Working Group and requested
the Secretary-General to incorporate in the rules such su,p
plementary provisions as might be required if the rules were
to take the form of a convention or a model law, to prepare
a commentary on the rules, to prepare a questionnaire
addressed to Governments and international organizations
seeking to elicit· their views on the most appropriate form
for the rules and to circulate the rules to all Governments
and interested inteln!Hional organizations for their com
ments, together with the commentary and the .questiori
naire.6

13. At its presel1t session the Commissionhad before
it the draft uniform rules with the required supplementary
provisions and the commentary (A/CN.9/2l8),* together
with an analysis of the responses of Governmments and
international organizations to the questionnaire and of their
comments on the draft uniform rules (A/CN.9/219 and
Add. 1).**

Discussion at the session7

Appropriate fonn for the rules

14. The Commission commenced its deliberations by
considering whether the rules should be embodied in a con-

* Reproduced in this volume, part two, I, A.
** Reproduced in this volume, part two,I,B, .'
4 The Comm1ssion considered this subject at its 256th, 257th,

258th 259th 260th and 263rd meetings, on 28, 29 and 30 July and
2 Aug~st 1982. . . . . .

5 Report of the United NatIons CommiSSIOn on InternatIOnal
Trade Law on the work of its twelfth session, Official Records of
the General Assembly, Thirty-fourth Session, Supplement No. 17
(A/34f17), para. 31 (Yearbook ... 1979, par~ o.ne, n, A). .

6 Report of the United Nations Comm.lsslOn o~ .InternatlOnal
Trade Law on the work of its fourteenth seSSIon, Offtcl{ll Records of
the General Assembly, Thirty-sixth session, Supplement No. 17
(A/36/17), para. 14 (Yearbook ... 1981, part ()fie, A).

7 For the summary records of the discussion, see A/CN.9/SR.
256,267,258,259 and 260.

vention, a model Iaw or in general conditions. There was
generill agreement that a convention provided the most

.effective form of unification. In opposition to a convention,
it was noted that in recent years several conventions had not
entered into force' because a sufficient number of States
,had not adhered to them partly due to the fact that under
the constitutions of some States the procedure to be followed
for adhering to a convention was time-consuming and
difficult. It was also noted that a convention was not as
suitable as a model law for dealing with one aspect of the
law of contract closely connected with other aspects not
de~1t with in the convention and that the considerable cost
associated with the adoption of a convention might not be
justified when only the unification of a limited area was
accomplished. On the other hand, it was indicated that the
cost of adopting the convention might not be so great if the
convention were adopted by the General Assembly on the
recommendation of the Sixth Committee, that is without
convening a special conference.

15. The majority view supported the form of a model
law. Such a law would be useful for countries, in particular
for developing countries, in revising their law on the subject.
When adopting a model law, a State was free to make minor
modifications necessary for adapting it to the national legal
system. .In opposition to a model law, it was noted that
States would be as slow to change their national laws by
adopting a model law as to adhere to a convention and that
in the past States had not frequently adopted model laws.
Furthermore, the adoption of a model law rather than a
convention by the Commission would communicate a lesser
sense of the need for unification.

16. There was some support for the adoption ofgeneral
conditions. Such general conditions would give parties some
guidance in drafting their contracts. Furthermore, general
conditions could be used as soon as they were finalized by
the Commission and would accordingly come into use earlier
than if one of the other forms were adopted. In opposition
to general conditions, it was noted that they would be inef
fective where they ebnflicted with mandatory national laws
and that the structure of the uniform rules as currently draft
ed would need considerable change if the form of general
conditions were to be adopted.

17. After deliberation, the Commission noted that the
uniform rules might be cast in a form which might enable
the rules to be used for several purposes: For instance, a
convention might be drafted whicp. contained a set of uni
form rules in an annex. This was the form used in the Hague
Convention relating to a Uniform Law on the International
Sale of Goods of 1 July 1964 (Hague Convention of 1964),
to which was annexed the Uniform L~w on the Interna
tional Sale of Goods; and in the Benelux Convention relating
to the Penalty Clause of 26 November 1973, to which was
annexed uniform rules regulating penalty clauses. States
might adhere to. the convention, thereby obligating them
selves to adopt the uniform rules. In addition, the conven-
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tion may pennit a reservation that the unifonn rilles were
only to apply when the parties to a contract had chosen to
apply the uniform rules to the contract (e.g. as in the
Hague Convention of 1964, article V). Furthermore, States
not adhering to the convention could use the unifonn rilles
as a model law and parties to a contract could use the uni
fonn rules as general conditions which they might incorpo
rate in the contract. Accordingly, the Commission decided
to examine the substance of the unifonn rules and defer a
decision on the·fonn to be adopted.

Discussion ofspecific articles

18. The Commission discussed the defmition in article
A, paragraph 1, of the type of clause to be covered in the
unifonn rules and articles D, E, F and G. After its discus
sion, the Commission referred these articles to a drafting
group for consideration in t.he light of the discussion.

Article A, paragraph 1

"1. This law applies to contracts inwhich the parties
have agreed [in writing] that, upon a total or partial
failure of perfonnance by ll· party (the obligor), another
party (the obligee) is entitled to recover, or to forfeit an
agreed sum of money: "

19. Opinion was divided as to maintaining the require
ment that the agreement of the parties should be in writing.
In support of maintaining the requirement, it was noted
that writing facilitated proof of the clause and contributed
to certainty as to its contents. Furthennore, certain legal
systems required some types of contracts to be in writing.
In opposition to the requirement, it was suggested that it
shoilld be left to the applicable law to determine if writing
was to· be required. Under some legal systems, the require
ment of writing was a condition for the validity of the con
tract and since the unifonn rules did not deal with the issue
of validity it was unnecessary for the uniform rules to deal
with this requirement. The prevailing view was that, if the
fonn of a model law were adopted for the unifonn rules,
the issue should be left to be detennined by the State adopt
ing the law. If the fonn of a convention were adopted, the
solution adopted in articles 11 and 95 of the Vienna Con
vention on Contracts for the International Sale of Goods,
1980,* should be adopted.

20. The Commission considered whether it was neces
sary to retain the word "agreed" in the phrase "agreed sum
of money". It was suggested that the word was misleading,
as it was not necessary for the parties to specify an exact
sum in a liquidated damages or penalty clause. The prevail
ing view was that the word should be retained, but that

* Yearbook ... 1980, part three, I, B.

consideration should be given to clarifying that a clause in
which the parties only specified amethod of calculating the
sum payable was covered by the uniform rules.

21. There was general agreement that the unifonn rules
should not apply where the contract provided that the
agreed sum was to be claimed by the obligee from a bank
under a bank guarantee to be opened at the instance of the
obligor in favour of the obligee.

22. There was agreement that the defmition covered
both clauses which would be characterized as liquidated
damages clauses and clauses which would be characterized
·as penalty clauses in the common law system. However, it
was noted that in its present formulation the defmition
might cover some clauses which should fall outside the scope
of the unifonn rules (e.g~ a clause which provided that the
price in a sales contract was to be paid in advance, and the
price would be recoverable if there was no delivery ofgoods),
and it was agreed that the defmition should be reformulated
to exclude such cases.

23. It was agreed that while the word "forfeit" used in
the English version of the unifonn rules might bear the
meanings assigned in the commentary to the rules (A/CN.9/
218, paragraph 20) the meanings of the equivalent words used
in the other language versions were unclear and shouid be
clarified. The possibility of using other tenninology in the
English version which would avoid this problem should be
considered. It was also agreed that in the proposed refonnu
lation of the defmition of clauses to be covered by the rules
an attempt might be made to avoid the use of the words
"recover, or to forfeit".

Article D

"Unless the parties have agreed otherwise, the obligee
is not entitled to recover or to forfeit the agreed sum if
the obligor is not liable for the failure of performance."

24. It was noted that drafting improvements might be
needed to clarify some issues, such as the relationship bet
ween article D and article G, problems of the burden of
proof where the obligor alleges that he is not liable for failure
of perfonnance, and the extent to which the parties might
modify article D. It was suggested that the burden of proof
should be defmed in a clearer manner and that an obligor
who relies on an absence of liability should prove it. Under
another view the liability of the obligor including the burden
of proof should be settled under the applicable law and the
present fonnulation was adequate in that regard.

25. The suggestion was made to delete the opening
words of article D enabling the parties to modify the provi
sions of the article and to deal in a s~parate provision with
the issue of which articles parties were free to modify. The
question was raised whether the parties should have the free
dom to provide that the agreed sum was payable even in
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cases when the obligor was not liable for his failure of
performance. In this connection it· was suggested that the
issue might be linked to a modification of article G. The
court or arbitral tribunal might be authorized to reduce the
agreed sum not only in cas.eswhere it was shown to be
grossly disproportionate in relation to the loss suffered by
the obligee, but also where the payment of the agreed sum
might be considered manifestly unfair due to absence of lia
bility of the obligor for failure of performance.

26. It was agreed that article D should be maintained
in its present ferm and that a necessary modification should
be made in article G to take ({are of the situation where the
requirement. of the payment was considered manifestly
unfair. There was also general agreement thatthe power of
the parties to modify the provision of the article set forth
in its openiNg words should be' contained in a separate
article, which would also include the power to modify articles
E,and F.

Article E

"1. Where the agreed sum is to be recoverable or for
feited on delay in perf(}rmance of the obligation, the ob
ligee is entitleg to both performance of the obligation
.and the agreed sum.

"2. Wherethe agreed sum is to be recoverable or for
feited on non-performance, or defective performance
other than delay, the obligee is entitled either to perfor
mance, or to recover or forfeit the agreed sum, unless
the agreed sum cannot reasonably be regarded as a sub
stitute for performance.

"3. The rules set forth above shall not prejudice any
contrary agreement made by the parties."

27. It was agreed that if, under this article, the obligee
was entitled to performance, a court should not be bound
to enter a judgement for specific performance unless the·
court would do so under its own law. Subject to the recog
nition that the above principle was applicable, andsubject to
possible drafting improvements, paragraph 1 of this article
was considered acceptable.

28. There was general agreement that' the proviso to
paragraph 2 should form a separate sentence. It was noted
that in this separate sentence the proviso could be cast in a
positive form ("if the agreed sum co'uld reasonably be regar
ded as a substitute for performance") and that additional
wording was required to clarify the consequences when the
proviso was not satisfied. Clarification might also be needed
as to the allocationof the burden of proof.

29. The view was expressed that paragraph :2 of this
article might be clarified by providing that, upon non-per
formance or defective performance, the obligee is entitleq
to the agreed sum; however, he would not be so entitled
where' performance had been effected, unless the agreed

sum could not reasonably be regarded as a substitute for
performance. This view was opposed as the suggested for
mulation would deprive the obligee of an effective choice
of remedies; his choice of the agreed sum could be nega
tived by the obligor effecting performance.

30. The view was expressed that where the obligee
elected for the remedy of performance, he should also
be entitled to damages caused by the non-performance or
defective performance. The question was raised as to the
effects of termination of the contract on the remedies given
under paragraph 2. It was also noted that, in view of the
power given in paragraph 3 to the parties to modify the
provisions of the article, the terms of the contract drafted
by the parties would to a considerable extent affect' the
application of the article.

Article F

"Unless the parties have agreed otherwise, if a failure
of performance in respect ofwhich the parties have agreed
that a sum of money is to be recoverable or forfeited
occurs, the obligee is entitled, in respect of the failure,
to recover or forfeit the sum, and is entitled to damages
to the extent of the loss not covered by the agreed sum,
but only if he can prove that his loss grossly exceeds the
agreed sum."

31. There was general agreement that the article need
not repeat the description contained in article A of the type
of clause covered by t~e uniform rules, but should only
define the circumstances in which. the obligee would be
entitled to damages in addition to the agreed sum.

32. There was some support for the view that the obli
gee should only be entitled to the agreed sum, as this would
enhance certainty as to the monetary fights and liabilities
of the parties in case of failure of performance. There was
greater support for the view that the article should be refor
mulated to provide that the obligee should only be entitled
to the agreed sum unless the contract provided that he should
be entitled to additional damages in defined circumstances.
There was also some support for the view that the obligee
should be entitled to additional damages only if such dama
ges are due to the fault or gross negligence of the obligor.
The prevailing view, however, was that the article as currently
formulated represented an acceptable compromise.

33. There was support for the view that the present
formulation should be amended to clarify that the obligee
should only be entitled to damages if the applicable law
gave him such a r!ght.

Article G

"1. The .agreed sum shall not be reduced by a court
or arbitral tribunal.
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"2. However, the agreed sum may be reduced if it is
shown to be grossly disproportionate in relation to the
loss that has been suffered by the obligee, and if the agreed
sum cannot reasonably be regarded as a genuine pre-esti
mate by the parties of the loss likely to be suffered by
the obligee."

34. There was a view that the relationship of the rule
prohibiting a reduction of the agreed sum in paragraph 1 of
this article, and the rule permitting a reduction in paragraph
2, should be clarified. However, it was also noted that the
present form of the article as a whole could be regarded as
a compromise between the civil and common law systems.

35. While there was some support for retaining the two
conditions to be satisfied underparagraph 2 before the agreed
sum could be reduced, the prevailing view Was that retain
ing the two conditions might unjustifiably restrict the power
to reduce; the condition that the agreed sum could not
reasonably be regarded as a genuine pre-estimate of'the
loss should be deleted.

36. It was noted that the present formulation of.para
graph 2 appeared to give a discretion to reduce or not to
reduce the agreed sum even when such sum was grossly dis
proportionate to the loss suffered, and it was suggested that
reduction should be mandatory in such circumstances.

37. It was also noted that the rule should specify a
measure delimiting the extent to which an agreed sum grossly
disproportionate to the loss suffered should be reduced.
Under another view, the extent of reductioiJ. should be left
to the discretion of the court or arbitrator. A view was also
expressed that the word "grossly" should be deleted from
paragraph 2.

38. The modification of article G toenable reduction
of the agreed sum when parties had, under article D, agreed
that the obligee was entitled to such sum even when the
obligor was not liable for his failure of performance was
considered. There was support for the view that article G
should be modified to enable reduction when the obligee's
entitlement to the agreed sum was manifestly unfair.

39. There was general agreement that the provisions of
the article could not be modified by the parties.

Decision of the Commission

40. The Drafting Group was of the view that it was
unable to complete its work of ,preparing a revised text of
the draft uniform rules in the time available. Accordingly it
was decided that the Secretariat should submit a revised
text for consideration by the Commission at its sixteenth
session, taking into account the discussion at the present
session and within the Drafting Group. A decision 011 the
form to be adopted for the uniform rules could also be taken
at that session.

CHAPTER III. INTERNATIONAL PAYMENTS

A. Draft Convention on International Bills ()f Exchange
and International Promissory Notes and draft Conven
tionon lizternational Cheques8

Introduction

41. The Commission had before it the report of the
Working Group on International Negotiable Instruments on
the work of its eleventh session, held in New York- from 3
to 14 August 1981 (A/CN.9/21O).* At that session, the
Working Group adopted a draft Convention on Interna
tional Bills of Exchange and International Promissory Notes
and a draft Convention on International Cheques, after a
Drafting Group had reviewed both drafts and established
corresponding language versions (in Chinese, English, FrenCh,
Russian and Spanish). .

42. The Commission had before it the text of both
draft Conventions (A/CN.9/211 and 212)** and 'a commen
tary thereon (A/CN.9/213 and 214).*** Also before the
Commission was a note by theSecretaiiat setting,forth sug
gestions for possible future courses of action concerning.
these draft Conventions (A/CN.9/223).****

Discussion at the session

43. The Commission expressed its appreciation to the
Working Group and to its Chairman,Mr. Rene Roblot, for
the successful completiot:lof its/work inthe highly techni~

cal field· of negotiable instruments law.

44. The Commission considered the possible future
course of action concerning, the two draft Conventions.
While a number of suggestions were made as towhichbody
should next review the draft texts, the Commission was
agreed that it was premature to decide this question anhe'
present session. It was felt that a fmal decision could be
taken only after the comments by Governments on the draft
Conventions had beeri received and an analytical compila
tion had been prepared by the Secretariat.

45. In view of the importance of these comments, it
was deemed essential that the comments would be presen
ted as complete as possible in the document to be prepared
by the Secretariat. In order to facilitate the analytical com
pilation, the Secretary-General was requested to indicate in
his note verbale the desirable structure and presentation of
,the comments. He was also asked to convey in the note
yerbale the exptlctation of the Commission that the com
ments would not merely contain specific observations and

* Reproduced in this volume, part two, II, A, l.
** Reproduced in this volume, part two, II, A, 3 and 5.
*** Reproduced iii this volume, part two, II, A, 4 and 6.
**** Reproduced in this volume, part two, II, A, 7.
8 The Commission considered .this subject ",t its 265th and 266th

meetings, on 3 and 4 August 1982,...
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suggestions on individual draft articles. but also provide
some indication of a Government's general attitude towards
the draft Conventions, including their.acceptabilityand
possible form.

46. In this connection, it was noted that, due to delays
in translation, the commentary on the draft Convention on
International Bills of Exchange and International Promis
soryNotes (A/CN.9/213) would not received by all Govern
ments and interested international organizations until early
in August and the commentary on the draft Convention on
lnternational Cheques probably early in September 1982.

.In view of this situation, it was agreed that the period for
submission of commentsindicate(\m the Secretary-General's
noteverbale of 14 July 1982 (Le. until 15 February 1983)
should be extended. This was deemed necessary in order to
give Governments sufficient time,for eliciting the views qf
interested groups, in particuiar banking circles. It was also
noted that in particular the Arabic version of the draft Con
ventions needed improvement as to the legal terms used
therein.

47. Different views were expressed as to the time
schedule for the submission of comments and for the final
decision of the Commission on the future course of action.
Under one view, the d(ladline for submission of comments
should be extended until 31 March 1983 and the Commis
sion should decide on the future course of action at its six
teenth session. In order to expedite matters, the further
suggestion was made that between the Commission's six·
teenth and seventeenth sessions the Working Group, pos
sibly enlilrged to include all member States of the Commis
sion, should review the draft Conventions in the light of the
comments.

48. The prevailing view, however, was to extend tQ.e
period for submission of comments even further, e.g. until
30 September 1983, and to take a final decision on the
future course of action at the seventeenth session of the
Commission in 1984. It was felt that this time schedule pro
vided the necessary time for Governments and organizations
to ascertain the views of relevant circles and also for the Sec"
retariat to prepare a detailed analytical compilation of the
comments well in advance of the seventeenth session.

49. The Commission, after deliberation, adopted this
latter view. However, it also decided to place this item on
the agenda of its sixteenth session to allow for possible dis
cussion in case pertinent information would then be avail
able.

Decision of the Commission

50. At its 266th meeting, on 4 August 1982, the Com
mission adopted the following decision:

The United Nations Commission on International
Trade Law

1. Expresses its appreciation to the Working Group

on hiternational Negotiable Instruments for the success
'ful completion of its work on the preparation of a draft
Convention on International Bills of Exchange and Inter
national Promissory Notes and of a draft Convention on
International Cheques;

2. Requests the 'Secretary-General to inform all
Governments and interested international organizations
that they may submit their comments on these draft texts
until 30 September 1983, and to provide some indication
as to the desirable structure and presentation of these
comments;

3. Requests the Secretary-General to prepare a de
tailed analytical compilation of these comments and to
distribute it well in advance of the seventeenth session of
theCommission to be held in 1984;

4. Decides to'postpone its final decision on the future
course of action to its seventeenth session;

5. Decides to place this item on the agenda of its
sixteenth session to allow for possible discussion in case
pertinent information would then be available.

B. Universal unit ofaccount for international conventions 9

Introduction

51. The Commission at its eleventh session decided to
study the establishment of a universal unit of account of
constant value which would serve as a point of reference in
international transport and liability conventions for expres
sing amounts in monetary terms. to At its fourteenth ses
sion, the Commission considered a report of the Secretary
General on the subject and decided to refer the matter to
the Working Group on International Negotiable Instru
ments. II

52. The Working Group, at its twelfth session held at
Vienna from' 4 to 12 January 1982, recommended that a
draft article be prepared for use in international conven
tions, which would designate the Special Drawing Right of
the International Monetary Fund (SDR) as the unit of ac
count for limitation ~f liability provisions. 12 It also drafted
a sample text for revising the.Jimit of liability through use
of a price index and a sample text for an expedited pro
cedure for revising limits of liability in international conven
tions. t3

9 The Commission considered this subject at its 254th, 255th
and 256th meetings, on 27 and 28 July 1982.

10 Report of the United Nations CommiS'sion on International
Trade Law on the work of its eleventh session, Official Records of
the General Assembly, Thirty-third Session, Supplement No. 17
(A/33/17), para. 67 (Yearbook ... 1978, part one, II, A).

11 Ibid., Thirty-sixth Session. Supplement No. 17 (A/36/17),
para. 32 (Yearbook ... 1981, part one, A).

12 A/CN.9/215, para. 97 (reproduced in this volume, part two,
1I,B

3
1).

1 Ibid.. paras. 54 and 90.
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Discussion at the session14

Universal unit ofaccount

53. There was general agreement in the Commission
that a preferred unit of account for international transport
and liability conventions, particularly those for global appli
cation, should be the SDR and that the Commission should
prepare a text for such a provision as recommended by the
Working Group.

54. It was recognized that some States which were not
members of the International Monetary Fund might not be
able to accept the use of the SDR as a unit of account.
However, it was pointed out that any universal unit of ac
count provision prepared by the Commission would not be
mandatory but would serve as the preferred model for use
by a diplomatic conference preparing or revising a conven
tion of the type in question. Particularly if the diplomatic
conference were of the judgement that the limitof liability
should also be expressed in "monetary units;' measured in' a
fixed quantity of gold for those States which were not
members of the International Monetary Fund, it might adopt
a provision based upon the full text of article 26 of the
Hamburg Rules.

55. The Commission decided that, in conformity with
the recommendation of the Working Group, the universal
unit of account provision would be substantiaJly in the
form of article 26, paragraph 1, of the Hamburg Rules and
of paragraph 4 as modified to the extent necessary by the
deletion of paragraphs 2 and 3, both of which refer to the
use of a "monetary unit".

Adjustment of the limit ofliability

56. The Commission was in agreement that the prob
lems caused by the effects of changes in monetary values
on the limits of liability were serious. It was noted that a
limit of liability which remained fixed over a long period of
time often became seriously eroded. It was also noted that
in some cases when a convention containing a limit of lia·
bility provision did not come into force fairly promptly,
States might later hesitate to ratify the convention because
the limit of liability would have become too low through
the effects of inflation.

57. There was a general discussion as to the best method
for adjusting the limit of liability so as to continue to reflect
the original balance of the convention. On the one hand it
was suggested that the use of a proper price index would
permit an automatic adjustment of the limit of liability. On
the other hand it was suggested that the use of an index
would itself contribute to in'1ation by increasing the limit
of liability, and therefore the cost to the carrier or other
party held liable, as a result of past price increases reflected

14 For the summary records of the discussion, see (A/CN.9/
SR.254, 255 and 256.

in the index. It was pointed out that some States would not
ratify any convention which contained an index provision.
Furthermore, it was suggested.that if an indexing provision
was adopted, the adjustment of the limit of liability should
occur only at intervals of sufficient duration so as to assure
that the limit of liability would be stable.

58. Nevertheless, it was noted, there might be conven·
tions for which an indexing provision would be the most
appropriate and, therefore, the Commission should adopt a
sample price index provision for optional use by any diplo
matic conference which might wish to incorporate such a
provisionin a convention.

59. It was noted that the expedited revision procedure
drafted by the Working Group was based in large measure
on the procedure in the 1980 Convention concerning Inter·
national Transport by Rail (COTIF). It was noted that this
procedure assured that all States Party to a convention
containing such a provision would be bound by the same
limit of liability since paragraph 5 of the provision required
any State which could not accept a new limit of liability
adopted under the provision to denounce the convention.
On the other hand it was stated that this requirement might
raise problems relating to the principle of the sovereignty of
States.

60. There was agreement that the Commission should
adopt the indexing provision and the expedited revision
procedure provision as two alternative means for adjust.
ment of the limit of liability as recommended by the Work
ing Group.

61. It was suggested that the attention of any diploma
tic conference intending to use the sample price index pro
vision as the means of adjusting the limit of liability be
drawn to the need for determining the institution to be
charged with preparing the index, revising it when appro
priate, calculating the index figure at the agreed-upon dates
and notifying the depositary of the result.

62. However, one delegation stated that it was not
prepared at the present stage to determine its position with
regard to adjusting limits of liability since this problem was
still being considered by competent bodies of the country
concerned.

63. At its 256th meeting, on 28 July 1982, the Com
mission adopted the following decision:

The United Nations Commission on International
Trade Law

Recognizing that many international transport and
liability conventions of both a global and a regional
character contain limitation ofliability provisions, where
in the limitation of liability is expressed in a unit of
account,

Noting that the limitation of liability as fixed in these
conventions may become seriously affected over time by
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changes in monetary values, thereby destroying the inten
ded balance of the convention as adopted,

Believing that a preferred unit of account for many
conventions, particularly for those of global application,
would be the Special Drawing Right as determined by
the International Monetary Fund,

Being of the opinion that the conventions should in
any event contain a provision which would facilitate the
adjustment of the limit of liability to changes in mone
tary values,

1. Adopts the unit of account provision and the
two alternative provisions for the adjustment of the limit
of liability in international transport and liability con
ventions as contained in the annexes to the present deci
sion;

2. Recommends that in the preparation of future
international conventions containing limitation of lia
bility provisions or in the revision of existing conven
tions the unit of account provision as adopted by the
Commission should be used;

3. Recommends further that in such conventions
one of the two alternative provisions for adjustment of
the limitation of liability as adopted by the Commission
should be used;

4. Suggests that, when the sample price index pro
vision is to be used in such a convention, consideration
be given to the nature of the intended price index and
the institution to be charged with its preparation, revi
sion and calculation;

5. Requests the General Assembly to recommend
the use of these provisions in the preparation of future
international conventions containing limitation of lia
bility provisions or in the revision of existing conventions.

Annex 1*

Universal unit ofaccount

I. The unit of account referred to in article ( I of this Conven
tion is the Special Drawing Right as defined by the International
Monetary Fund. The amounts mentioned in article ( I are to be
expressed in the national currency of a State according to the value
of such currency at the date of judgement or the date agreed upon
by the parties. The equivalence between the national currency of a
Contracting State which is a member of the International Monetary
Fund and the Special Drawing Right is to be calculated in accor
dance with the method of valuation applied by the International
Monetary Fund in effect at the date in question for its operations and
transactions. The equivalence between the national currency of a
Contracting State which is not a member of the International Mone
tary Fund and the Special Drawing Right is to be calculated in a
manner determined by that State.

2. The calculation mentioned in the last sentence of paragraph I
is to be made in such a manner as to express in the national currency

* In the English text of the Report (as it appeared in documents
A/3?/17 and A/CN.9/230), the third sentence in Annex I, paragraph
I, was erroneously omitted. Documents A/37/17/Corr.2 (English
only) and A/CN. 9/2 30/Corr.1 (English only) corrected the omission
and are incorporated here.

of the Contracting State as far as possible the same real value for
amounts in article ( I as is expressed there in units of account. Con
tracting States must communicate to the Depositary the manner of
calculation at the time of signature or when depositing their instru
ment of ratification, acceptance, approval or accession and when
ever there is a change in the manner of such calculation.

Annex II

Sample price index

1. The amounts set forth in article [ I shall be linked to (a spe
cific price index which might be considered appropriate for a par
ticular convention]. On coming into force of this [Protocol-Conven
tion], the amounts set forth in article I 1shall be adjusted by an
amount, rounded to the nearest whole number, corresponding in
percentage to the increase or decrease in the index for the year en
ding on the last day of December prior to which this [Protocol-Con
vention) came into force over its level for the year ending on the
last day of December lof the year in which the Protocol or Conven
tion was opened for signature). Thereafter, they shall be adjusted on
the first day of July of each year by an amount, rounded to the
nearest whole number, corresponding in percentage to the increase
or decrease in the level in the index for the year ending on the last
day of the previous December over its level for the prior year.

2. The amounts set forth in article I ) shall not, however, be
increased or decreased if the increase or decrease in the index does
not exceed [ I per cent. Where no adjustment was made in the pre
vious year because the change was less than [ I per cent, the
comparison shall be made with the level for the last year on the basis
of which an adjustment was made.

3. By the first day of April of each year the Depositary shall
notify each Contracting State and each State which has signed the
[Protocol-Convention) of the amounts to be in force as of the first
day of July following. Changes in the amounts shall be registered
with the Secretariat of the United Nations in accordance with
General Assembly regulations to give effect to Article 102 of the
Charter of the United Nations.

Annex III

Sample amendment procedure for limit of liability

I. The Depositary shall convene a meeting of a Committee com
posed of a representative from each Contracting State to consider
increasing or decreasing the amounts in article [ I:

(a) Upon the request of at least I ] Contracting States, or

(b) When five years have passed since the [Protocol-Conven
tion) was opened for signature or since the Committee last met.

2. If the present [Protocol-Convention) comes into force more
than five years after it was opened for signature, the Depositary shall
convene a meeting of the Committee within the first year after it
comes into force.

3. Amendments shall be adopted by the Committee by a I
majority of its members present and voting.a

4. Any amendment adopted in accordance with paragraph 3 of
this article shall be notified by the Depositary to all Contracting
States. The amendment shall be deemed to have been accepted at
the end of a period of [6) months after it has been notified, unless
within that period not less than lone-third) of the States that were
Contracting States at the time of the adoption of the amendment
by the Committee have communicated to the Depositary that they
do not accept the amendment. An amendment deemed to have been
accepted in accordance with this paragraph shall enter into force
for all Contracting States [12) months after its acceptance.

a The Conference of Plenipotentiaries may wish to insert a list of
criteria to be taken into account by the Committee.
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5. A Contracting, State which has not aocepted an amendment
shall nevertheless be bound' by it, unless such State denounces the
present Convention at least one 'month before the amendment has
entered into force. Such denunciation shall take effect when, the
amendment enters into force.

6. When an amendment has been adopted by the Com'mittee
but the [61 month period for its acceptance has not yet expired, a
State which becomes a Contracting State to this Convention during
that period shall be bound by the amendment if it comes into force.
A State which becomes a Contr,acting State to this Convention after
that period shall be bound by any amendment which has been
accepted in accordance with paragraph 4.

C. Electronic funds transfer1s

Introduction

64. The Commission, at its eleventh session, in,cluded
as an item in its programme ofwork the legal problems arising
out of electronic funds transfers. At its twelfth session the
Commission, recognizing the complex technical aspects of
the subject, requested the Secretariat to continue the pre
paratory work on this subject within this framework of the
UNCITRAL Study Group on International Payments, a con
sultative body composed of representatives of banking and
trade institutions.

65. The Commission had before it at this session a
report of the Secretary-General (A/CN.9/221)* which desc
ribed some of the legal problems arising in this field and con
tained the recommendations of the Study Group as to the
future work which the Commission might undertake.

66. As examples of the legal problems arising out of
the payment process, the report discussed the question as
to when payment becomes final and the liability for loss
caused by delayed or incorrect payment instructions. As an
example of the legal problems arising out of the eleCtronic
nature of the communication and record-keeping, the report
discussed the legal value of computer records.

67. The report concluded that as to the legal problems
associated with the payment process, it would seem to be
premature to attempt to unify the law in respect of elec
tronic funds transfers. What seemed to be needed at this stage
of development was a guide to the legal problems arising
out of electronic funds transfers which would identify the
legal issues, describe the various approaches, point out the
advantages and disadvantages of each approach and suggest
alternative solutions.

68. As to the legal value ofcomputer records, a problem
which goes beyond electronic funds transfe;sand concerns
all aspects of international trade in which computers might
be used, the report suggested that guidelines might be devel
oped so as to assure that records which had been created

* Reproduced in this volume, part two, II, C.
IS The Commission considered this subject at its 256th meeting,

on 27 July 1982.

and stored in one State in ,a manner which made them
acceptable as evidence in the courts and arbitral tribunals of
that State' would be acceptable as evidence in the courts
and arbitral tribunals of other States in WhiGh a legal dis
pute might arise.

Discussion at the session

69. There was general agreement in the Commission
that the preparation of a guide on the legal problems arising
in electronic funds transfers should be undertaken., It was
pointed out that at the present time in many States these
transfers took place' in a total or partial legal vacuum and
that there was no agreement on the governing rules for
international electronic funds transfers. It was also suggested
that the problems would soon become more important for
developing countries' with their inc.reased participation in
domestic and mternational funds transfers.

70. It was suggested that the legal guide would serve
largely as an inventory oflegal problems to be solved in the
future. Several representatives expressed the view that the
guide might show areas in which the Commission could in
the future prepare uniform rules. It 'was suggested that such
uniform rules might be in the nature of a model law, which
would be of particular value to the developing cbuntries,or
might concentrate on certain aspects of international elec
tronic funds transfers.

71. As to the suggestion that guidelines be prepared on
the legal value of computer records, under one view the
legal rules as to evidence were so closely linked to the rest of
the procedural and substantive law of a State that it would
be difficult to develop even general guidelines. In this res
pect were mentioned the difficulties encountered in the
Council of Europe on this subject, even·though the regional
nature, of that organization reduced the disparity of ap
proaches to be reconciled from those which would have to
be reconciled by a world-wide organization such as the Com
mission.

72. Under another view the matter was of importance
and should be undertaken by the Commission even though
it might be given a lower priority than the preparation of
the legal guide. It was also suggested that as a first step the
subject of the legal value of computer records in the context
of electronic funds transfers might be one of the subjects,
to be considered in the legal guide,thereby helping to pre
pare any future action the Commission might take on this
subject.

Decision of the Commission

73. The Commission decided that the Secretariat should
begin the preparation of a legal guide on electronic funds
transfers, in co-operation with the UNCITRAL Study Group
on International Payments. In carrying out this project the
Secretariat was urged to take appropriate steps to ascertain
banking practice as well as the applicable legal rules from
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all regions of the world, including tl;le Circulation of a
questionnaire if it were deemed advisable.' In this connec
tion it was suggested that the Study Group should be en
larged to assure adequate representation from the developing
countries. The Secretariat was also requested to submit to
some future session of the Commission a report on the legal
value of computer records in general.

CHAPTER IV. INTERNATIONAL COMMERCIAL

ARBITRATION

A.. UNCITRAL Arbitration Rules: administrative
. guidelines 16

Introdt;lction

74. The Commission, at its fourteenth session, decided
that 'it would be desirable to issue guidelines, in the form of
recommendations, to arbitral institutions and other relevant
bodies to assist them in adopting procedures for acting as
appointing authority or for providing administrative services
in' cases to be conducted under the UNCITRAL Arbitration
Rules. 17 It also requested the Secretary-General to prepare
a revised text of the draft guidelines which had been sub
mitted totheConimission at its thirteenthsesston, and any
explanations thereof, for submission to the fifteenth session
of the Commission.

75. The Commission, at its present session, had before
it a note by the Secretary-General, prepared pursuant to that
decision. This note, contained in document A/CN.9/222,*
sets forth in an annex the revised draft "~ecommendatiQns
concerning administrative services provided in arbitrations
under the UNCITRAL Arbitration Rules".

Discussion at the session

76. The Commis'sion, after deliberation, was agreed that
the revised draft, in general, reflected the views expressed
during the fourteenth session and that it was in large part
acceptable, in particular the section entitled "Possible con
tents of administrative procedures" (paragraphs 14-33). As
regards the preceding paragraphs, a number ,of sugge~tions

and reservations were made.

77. One such proposal was, for example, to express
in the title of the recommendations more dearly that they
related nut only to the providing of administrative services
of a technical nature but also to the performing of the func
tions of an appointing authority under the UNCITRAL

* Reproduced in this Yolume,.part two, III, C.
16 The Commission considered this subject at its 253rd, 254th

and 266th meetings, on 26 am! 27 July and 4 August 1982..
17 Report of the United Nations Commission on International

Trade Law on the work .of its fourteenth session, Official Records of
the General Assembly, Thirty·sixth Sessio{l, Supplement No. 17
(A/36/17), para. 59 (Yearbook ... 1981, part one, A).

Arbitration Rules. Various other suggestionsaimed at aclearer
distinction between those cases where an arbitral institution
adopted the UNCITRAL Arbitration RUles as its own insti
tutional rules and those cases where an institution acted as
appointing authority or provided administrative services in
an ad hoc arbitration under the UNCITRAL Arbitration
Rules.

78. Under one view, only this latter situation should
be dealt with in the recommendations. Under another view,
however, the first situation should also be covered to the
extent that an institution did not merely use the UNCITRAL
Arbitration Rules as a model in preparing its own institu
tional rules with no indication of their source, a practiCe
which did not raise the kind of. problems which had led
to the preparation of the recommendations, but instead
announced that it had adopted the UNCITRAL Arbitration
Rules as its own institutional rules. In support of this view
it was pointed out that also in these cases the recommenda
tions could serve the purpose of inviting institutions to con
sider the various options available for using the UNCITRAL
Arbitration Rules and to meet the parties' needs for certainty
as to what procedures to expect.

79. As regards this latter aspect, different views were
expreSsed as to whether the recommendations should call
upon institutions, when adopting the UNCITRAL Arbitra
tion Rules, not to modify these Rules. Under one view, any
arbitral institution should be free to modify the Rules accor
ding to its particular needs. Under another view, no such
modifications should be made, in order to avoid disparity in
the applicationof the UNCITRAL Arbitration Rules by dif
ferent institutions. The prevailing view, however, was that
th~ approach taken in the draft re~9mmendations (para
graphs 8-10) constituted an acceptable compromise.

80. As regards the nature of the recommendations, the
Commission was agreed that they were in no way regulatory
or binding but merely intended to provide information and
assistance to arbitral institutions and other interested
bodies. The CommissiQn was also agreed that the recommen
dations should not be accorded a formal status like other
texts elaborated by it such. as the UNCITRAL Arbitration
Rules themselves. The view was expressed that, instead, the
Secretariat could be requested to transmit the recommenda
tions in the name of the Secrttary-General, under his general
mandate to assist in the interpretation and application of
the UNCITRAL Arbitration Rules and to promote their use.

81. Different views were expressed as to which chan
nels of comm'uniclition should be used for the distribution
of the secommendations. Under one view, copies of the
recommendations -should be transmitted only to Govern
ments, inviting them to forward the recommendations to
all interested and relevant bodies in their respective coun
tries. Under another view, the recommendations should be
transmitted directly to all arbitral institutions and similar
in.terested bodies known to the Secretariat. There was wide
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support, however, for using both of these channels of com
munication.

82. The Commission concluded that it was desirable.to
finalize the text of the recommendations during the course
of its present session. It, therefore, requested the Secretariat
to redraft the recommendations taking into account the
suggestions made during the discussion and to submit the
revised draft for its consideration before the closure' of the
present session.

83. The Commission considered a revised draft text of
the recommendations contained in document A/CN.9/222.
It was agreed that this revised draft text reflected the views
expressed during the discussion of those recommendations.

84. The Commission was agreed that the revised text
was acceptable, subject to the following amendment. After
paragraph 17 of the annex of A/CN.9/222 which set forth
a model clause, the following I5aragraph should be added:

"In view of the considerations and concerns expressed
above in paragraphs 12 and 15, if the administrative pro
cedures of the institution are such as to lead to a modi
fication in substance of the UNCITRAL Arbitration
Rules, it may be advisable that this modification be
reflected in the model clause."

85. The Commission requested the Seoretary-General
to transmit these recommendations to Governments and to
arbitral institutions and other interested bodies such as
chambers of commerce. 18

B. Model arbitration law 19

86. The Commission, at its fourteenth session, decided
to proceed with work towards the preparation of a draft
model law on international commercial arbitration, and to
entrust this work to the Working Group on International
Contract Practices.2o

87. The Working Group commenced this work at its
third session, held in New York from 16 to 26 February
1982. The Commission, at its present session, had before it
the report of the Working Group 'on the work of that ses
sion (A/CN.9/216).*

88. The Commission took note of the report of the
Working Group on the work of its third session and expres
sed its appreciation to the Chairman of the Working Group,
Mr. Ivan Szasz. It noted that the Working Group had dis
cussed all but three questions set forth in a working paper
prepared by the Secretariat (A/CN.9/WG.II/WP.35).** It

* Reproduced in this volume, part two, III, A.
** Reproduced in this volume, part two, III, B. .
18 The complete text of the recommendations is reproduced in
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(A/36/17), para. 70 (Yearbook ... 1981, part one, A).

was understood that the list of issues dealt with in that work
ing paper, to which the Working Group had added some
more issues to be possibly included in the model law, was
not to be regarded as exhaustive but that the Working Group
should be open to any further suggestions for inclusion of
yet other issues. It was suggested in particular that the Wor
king Group should consider such issues as the relevance of
limitation of actions in the context of arbitration proceed
ings and the time period during which arbitral awards
would be enforceable.

89. The Commission requested the Working Group to
proceed with its work expeditiously.

CHAPTER V. NEW INTERNATIONAL ECONOMIC ORDER2}

A. Clauses related to contracts for the supply and
construction of large industrial works

Introduction

90. The Commission had before· it the report of the.
Working Group on the New International Economic Order
on the work of its third session, held in New York from 12
to 23 July1982 (A/CN.9/217).* The report-sets forth the
deliberations of the Working Group on the basis of the
studies by the Secretary-General entitled "Clauses related
to contracts for the supply and construction of large in
dustrial works" (A/CN.9/WG.V/WP.4 and Add. 1-8, herein
after referred to as Study 1** and A/CN.9/WG.V/WP.7 and
Add. 1-6, hereinafter referred to as Study II).***

91. The report noted that the Working Group had con
cluded the discussion of those topics in Study I which had
not been considered at the second session of the Working
Group, and had also completed its discussion of Study II.

92. There was general agreement in the Working Group
that the Secretariat should now commence the drafting of
the legal guide on contractual provisions relating to con
tracts for the supply and construction of large industrial
works which the Commission, at its fourteenth session, had
decided to undertake.22 The Working Group requested the
Secretariat to submit a few sample draft chapters and an
outline of the structure of the guide to its next session.

* Reproduced in this volume,part two, IV, A.
** Yearbook ... 1981, part two, IV, B, 1.
*** Reproduced in this volume, part two, IV, B.
21 The Commission. considered this subject at its 267th meeting,
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CHAPTER VI. CO-ORDINATION OF WORK

IS

93. The Commission expressed its appreciation to the
Working Group and to its Chairman, Mr. Leif Sevon, for
the expeditious manner in which the work had been con
ducted and for the conclusion of the consideration of the
two studies prepared by the Secretariat. The report of the
Working Group was approved by the Commission.

94. It was suggested that the legal guide should deal
with the legal problems between the parties to the contract
arising out of the failure of a Government to grant an im
port or export licence, the withdrawal of such a licence or
out of other governmental restrictions which caused one of
the parties not to be able to perform the contract as agreed.
It was noted, however, that certain aspects of this issue
were already covered in the Studies.

95. A view was expressed that it would be advisable to
clarify in the legal guide the importance of the choice of the
applicable law by the parties and to include therein a model
clause in this connection.

96. A suggestion was made that the legal guide should
recommend that, in case of the use of cost-reimbursable
contracts, at least a preliminary estimate of the cost of the
works should be indicated in the contract.

97. There was general support that the next session of
the Working Group should be held at Vienna during the
week immediately preceding the next session of the Com
mission, as suggested by the Working Group.

B. General Assembly resolution 36/107 on international
economic law

98. The Commission took note of General Assembly
resolution 36/107 of 10 December 1981 on progressive
development of the principles and norms of international
law relating to the new international economic order. It
also took note of information given by the Secretariat on its
co-operation with the United Nations Institute. for Training
and Research (UNITAR) which had been entrusted with a
study relating to this issue.

99. A view was expressed that this study was connected
with some aspects of international trade law and that the
Commission should be informed regularly in the future of
the progress of the study. It was further suggested that the
experience of the Commission in dealing with the new inter
national economic order mieht be of relevance to the study.

100. The Commission heard a statement by the obser
ver for UNITAR, who pointed out that all relevant informa
tion on the work of the Commission needed for the study
had been received from the Secretariat of the Commission
and that there was a close co-operation between the Secre
tariats of UNITAR and the Commission.

A. Activities ofother organizations in the field of
international trade law: transport documents23

Introduction

101. The General Assembly, in resolution 34/142, re"
quested the Secretary-General to place before the Commis
sion at each of its sessions a report on the activities of other
organs and international organizations related to interna
tional trade law together with recommendations as to steps
to be taken by the Commission.

102. The Commission, atits fourteenth session, decided
that, to further strengthen the co-ordinating role of the
Commission, the Secretariat should select a particular area
of international trade law for consideration and submit a
report on the work of other organizations in that area.24

The subject of international transport documents was cho
sen for the report submitted to the present session of the
Commission (A/CN.9/225).*

103. The report discussed the legal regime governing
transport documentation requirements under the principal
multilateral conventions and some of the current develop
ments in this field. The report concluded that there may
be a greater need in the future than there has been in the
past for harmonization of the rules governing such trans
port documentation.

Discussion at the session

104. There was general agreement that the report was
a useful means for the Commission to fulfil its role of co
ordination in the field of international trade law. Although
the repOli.t did not suggest any specific action which the
Commission might take at the present time, it demonstrated
the need for co-ordination in this field. The suggestion con
tained in the report that the Secretariat would continue
to monitor developments in this field was welcomed and
the Secretariat was requested to keep the Commission in
formed of any future course of action which it might take.

105. The observer from the International Institute for
the Unification of Private Law (UNIDROIT) stated that his
organization was interested in co-operating with the Com
mission in the future work leading to the preparation of a
draft Convention on the Liability of International Terminal
Operators, one of the. texts analysed in the report.

106. The Secretariat was also requested to prepare fur·
ther reports of this nature and several topics for future reo

* Reproduced in this volume, part two, VI, B.
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ports were suggested, among which were transfer of techno~
logy and legal aspects of the new international economic
order. There was general agreement, however, that the Sec
retariat should be free to choose the subject on which to
report in the light of the developments' irrthe field and the
resources available to the Secretariat.

107. The Commission ;uso repeated its desire,expres
sed at the fourteenth session, that a report be submitted at
regular intervals on all the activities of other organizations
active in the field of international trade law. It was stated
that some Governments circulated the report throughout
the different ministries as a means of informing those
ministries of the activities being undertaken and as a means
of co-ordinating the approach of the Government in the
different fora. It was suggested that 'such a report might be
submitted once every two or three years.

B. Documentary credits25

Introduction

108. The Commission had before it a note by the Sec
retariat which describ~d the progress made by the II1ter
national Chamber of Commerce (ICC) in the revision of the
1974 version of the Uniform Customs andPracticefQrDocu
mentary Credits (UCP) (A/CN.9/229).* The Commission
was informed that a draft revised text of VCP was ready for
circulation by ICC to its national committees and that, at
the request of ICC, the draft text would be circulated later
this month by the Secretariat to all States for comment. It
was expected that the final version of the r.evised text would
be ready for adoption by ICC during the course of this
year. It was suggested that the Commission might wish to
consider at its sixteenth session the possibility of commen
ding the use of the revised text of UCP, as it had in respect
of the 1962 and 1974 versions ofUCP.

Discussion at the session

109. A proposal was made that the Secretariat should
be requested to make a study of the use of letters of cerdit,
especially for purposes other than the sale of goods, to see
whether the current law was adequate. It was pointed out
that letters of credit were originally intended to be used
in connection with the documentary sale ofgoods. Currently
they are used for a number of other purposes, such as in
connection with bid bonds and re-purchase agreements. It
was suggested that the legal rules developed for the one
situation might not be appropriate for these other uses to
which letters of credit are currently put.

110. It was pointed out that such a stUdy should not
prejudice any future endorsement by the Commission at

* Reproduced in this volume, part two, VI, C,
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on 2 August 1982.

its sixteenth sessioh of. the ,new revision of UCP. That re
vision by ICC had been undertaken largely to reflect re
cent chartges in transport technology and banking practice
as they affected the traditional function of the documentary
credit in the international sale of goods. This revision of
UCP was desirable in any case. Furthermore, it could be
expected .that the study would be a long-term project and
could not be before the Commission at the time the new
revision of UCP was presented for endorsement.

111. The observer from ICC stated that his organiza
tion looked forward to co-operating in the preparation of
the study.

Decision ofthe Commission

112. After discussion the Commission decided to. re
quest the Secietary-General to submit to a future session
of the Commission a study, on letters of credit and their
operation in order to identify legal problems arising from
their use, especially in connection with contracts other
than those for the sale of goods.

C. General co-ordination ofactivities1r6

113. The Commission had before it a note 'by the Sec
retary-General which discussed the co-ordination activi-,
ties of the Secretariat dU'ring the last year (A/CN.9/226).*

114., The r~presentative of the Hague Co~ference on
Private International Law reported that invitations had been
sent to' all members of the Commission, whether or not
they were me~bers of the Conference, to attend the meeting
of the Special Commission to consider the preparatory work
for the revision of the 1955 Hague Convention on the Law
Applicable to International Sale ofGoods. . .

115. The representative of the International Institute
for the Unification of Private Law (UNIDROIT) reporte'd
that all members of the Commission had been invited to
a meeting of governmental experts in Rome from 2 to 13
November 1981 to revise the draft Uniform Law on Agency
of an International Character in the International Sale of
Goods. The draft law had, been revised to make it conform
better to the United Nations Convention on Contracts for
the International Sale of Goods. It was also reported that
the Government of Switzerland had agreed to be the host
to a diplomatic conference in Geneva from 31 January to
18 February 1983 to adopt a convention on the subject.

116. The Commission noted that, at its fourteenth
session, it had welcomed the decision of the Hague Con
ference and UNIDROIT to invjte members of the Commis
sion to participate in the preparatory work on these con
ventions and that it regarded them as significant steps to-

* Reproduced in this volume, part t~o, VI, A.
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wards close collaboration in the work of the unification
of the law related to international trade.27 The Commis
sion also noted that the General Assembly, in resolution
36/32 of 13 Novemb.er 1981, had also welcomed these
decisions.

117. The representative of the Council of Europe in
dicated the jntetest of his organization in co-operating
with the Commission in activities of mutual interest, and
in particular in respect of the legal value of computer rec
ords, a subject on which the Council of Europe adopted
a Recommendation to Governments.

118. The Commission expressed its approval of the co
ordination activities of the Secretariat. It also welcomed the
statements of those representati:vesof other orgimizations
who had spoken. The Secretariat was urged to continue
its efforts ,in this regard, and especially with those organi
zations mentioned in General Assembly resolution 34/142
on the co-ordinating role of the Commission.

CHAPTER VII. STATUS OF CONVENTIONS28

119. The Commission considered the status of conven,
tions that were the outcj:>me of its work, Le. Convention on
the Limitation Period in .the International Sale of Goods
(New York, 1974); Protocol amending the Convention 0ll
the Limitation Perioel. in the International Sale of Goods
(Vienna, 1980); United Nations Convention on the Carriage'
of Goods by Sea, 1978 (Hamburg); and United Nations
Convention on Contracts for' the International Sale ofGoods
(Vienna, 1980). The CommisSion had before ita note by
the Secretary-General entitled "Status of conventio!1s"
(A/CN.9/227)* which sets forth the status of signatures,
ratifications and accessions to these. Conventions as at
15 May 1982.

120. The Commission noted that, pursuantto paragraph
8 .of General Assembly resolution 36/32 of 13 November
1981, the Secretary-General had brought these Conventions
to the notice of all States which had not ratified or acceded,
to them, provided these States with appropriate information
as to the mode of their entry into force and. the current sta
his of ratifications and accessions, and had drawn the atten
tion of these States to the view of the Commission that an
early entry into force and a wide acceptance ofthese Cen
veniions would be of great value for the unification of
international trade law.

121. The Commission noted with appreciation that,
subsequent to 15 May 1982,Chi1~ had ratified the United

* Reproduced in this volume, part two, VII.
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Nations Convention on the Carriage of Goods by Sea, 1978
(Hamb~rg), and that 'ratification by France of the United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980) had been authorized by its Par
liament.

122. As regards the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980), ,mariy States indicated that the question of adhering
to this Convention was under active consideration and some
of these ,States indicated that a decision favourable to
adherence was expected. Several States indicated that the
procedures for adherence were taking place.

123. As regards the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg), many States
indicated that the question of adhering to this Convention
was under active consideration. Several States indicated
their intention of adhering to the Convention. The Secretary
of the Commission noted that, in connection with this Con
vention, the United Nations Conference on Trade andDev
elopment was also taking steps to promote adherence to it.

124. The Secretary of the Commission informed the
Commission that the Secretariat intended to hold regional
seminars on the three Conventions noted above in connec
tion with the Commission's prqgramme of training and
assistance,in order to enhance wider adherence to these
Conventions.

CHAPTER VIII. TRAINING AND ASSISTANCE IN THE

FIELD OF INTERNATIONAL TRADE LAW29

Introduction

125. The Commission, at its fourteenth session,30
agreed that it should continue to sponsor symposia and
seminars on international trade law andconsidered it desirable
for these seminars to be organized on a regional basis. The
Commission welcome~ th~ possibility that these regional
seminars might be sponsored jointly with regional organi
zations. It requested the Secretariat to make such arrange
ments as it found desirable in this re~ard,

126. By its resolution 36/32 of 13 November 1981,
the General Assembly reaffirmed the importance, in par
ticular for the developing countries,' of the work of the
Commission concerned with training and assis,tance in the
field of international trade law and welcomed the initiatives
being und.ertaken to sponsor regional seminars jointly with

29 The Commissioll considered this subject at its 267th meeting,
on 4 August 1982.
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regional organizations. The resolution also invited Govern
ments, relevant United Nations organs, organizations, insti
tutions and individuals to assist the Secretariat in fmancing
and organizing symposia and seminars.

127. The Commission had before it a note by the Sec
retariat entitled "Training and assistance" (A/CN.9/228).*
This note reported that the Inter-American Juridical Com
mittee of the Organization of American States had included
in its 1982 annual seminar the subject of international sale
of goods and that the Secretary-General of the Asian-Afri
can Legal Consultative Committee had agreed to organize,
jointly with the UNCITRAL Secretariat, seminars on trade
law subjects in conjunction with its annual sessions when
ever feasible. The note also' reported on activities of the
Secretariat to promote training and assistance in the field
of international trade law.

Discussion at the session

128. The Commission was informed that a contribution
had been received from the Government of Yugoslavia in
the amount of $Us 3,000 to be used towards the financing
of the Commission's training and assistance programme. In
addition, the Government of the Netherlands had made
available the sum of 25,000 guilders to be used toward the
financing of seminars or symposia which the' Commission
might organize in the future. The Commission expressed its
gratitude for these contributions.

129. The Commission was informed that the Govern
ment of Australia conducted a seminar each year in the
field of international trade law, including the work of the
Commission. It was considering holding a future seminar in
this field which would relate specifically to the countries
of the Pacific region. The Commission was also informed
that an institute for the unification of trade law had been
established at the University of Seville and that the work
of this institution would be closely related to the work
of the Commission. It was reported that the Ministry of
Commerce of Iraq was organizing a symposium which would
deal with the United Nations Convention on Contracts for
the International Sale of Goods for officials in Iraq dealing
with international trade. In addition, the Commission was
informed that the work of UNCITRAL was the subject of
analysis and discussion at the University of Baghdad.

130. The Secretary of the Commission expressed
appreciation to Governments and institutions which were
arranging seminars or symposia in the field of international
trade law and requested that the Secretariat be supplied with
copies of papers or proceedings in connection with these
seminars or symposia in order to assist the Secretariat in
its further planning of regional seminars.

131. The view was expressed that initiatives such as
those about which the Commission had been informed were

* Reproduced in this volume, part two, VIII.

of particular benefit to developing countries and it was
hoped that such initiatives would continue.

Decision of the Commission

132. The Commission agreed that the Secretariat should
continue to explore various possibilities ofcollaborating with
other organizations and institutions in the organization of
regional seminars and also to use those occasions for the
promotion of legal texts emanating from the work of the
Commission.

CHAPTER IX. MOST-FAVOURED-NATION CLAUSES31

Introduction

133. In resolution 36/111 of 10 December 1981 the
General Assembly requested, inter alia, the Commission to
submit any written comments and observations which it
deemed appropriate on chapter II of the report of the
International Law Commission on the work of its thirtieth
session,32 and in particular on the draft articles on most
favoured-nation clauses adopted by the International Law
Comnrlssionand those provisions relating to such clauses on
which· the International Law Commission was unable to
take a decision.

134. The Commission had before it a note by the Sec"
retariat entitled "Most·favoured-nation clauses" (A/CN.9/
224).* This note briefly set forth the background ofresol
ution 36/111 and of the draft articles on most-favoured
nation clauses. In order to assist the Commission in its con
sideration of procedures for responding to the request of
the General Assembly, the note discussed the purpose of
the draft articles on most-favoured-nation clauses, and drew
attention to certain points in connection with three issues
relating to the draft articles. The note concluded by sug
gesting a possible procedure for formulating the Commis
sion's response to the request of the General Assembly.

Discussion at the session

135. The Commission was divided as to whether it
should proceed to formulate comments and observations
upon the International Law Commission draft articles on
most-favoured-nation clauses.

136. In support of the view that the Commission should
formulate comments and observations in response to the
request of the General Assembly, it was suggested that as a
subsidiary organ of the General Assembly UNCITRAL was
the most appropriate legal body to consider the Interna-

* Reproduced in this volume, part two, V.
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tional Law Commission draft articles. According to this view
the draft articles were closely linked to international trade
and the comments of the Commission on the draft articles
could help remove obstacles to international trade and could
assist in the development of international trade. A number
of members of the Commission who spoke on this issue sup
ported this view.

137. In support of the view that the Commission should
not formulate comments and observations, it was suggested
that the draft articles were outside the field of trade law, but
rather dealt with questions of treaty law and trade policy,
thus making them an inappropriate subject of consideration
by the Commission. Concern was also expressed that the
topic of most-favoured-nation clauses involved controversial
political issues with which the Commission was not equipped
to deal. It was suggested that the task of reconciling the
divergent views concerning these issues should be left to
other fora. It was further suggested that the draft articles
had been considered by the Sixth Committee and the
General Assembly and had already been commented on
by some States, United Nations organs and international
organizations. A majority of the members of the Commis
sionwho spoke on this issue supported this view.

138. The Commission noted that in the absence of a
consensus no substantive comments on the draft articles
could be submitted.

CHAPTER X. RELEVANT GENERAL ASSEMBLY

RESOLUTIONS, FUTURE WORK AND OTHER BUSINESS33

A. Relevant General Assembly resolutions

(i) General Assembly resolution on the work of the
Commission

139. The Commission took note with appreciation of
General Assembly resolution 36/32 of 13 November 1981
on the report of the United Nations Commission on Inter
national Trade Law on the work of its fourteenth session.

(ii) General Assembly resolution on international eco
nomic law

140. The Commission considered General Assembly
resolution 36/107 of 10 December 1981 in connection with
item 7 of the agenda. 34

(iii) General Assembly resolution on most-favoured
nation clauses

141. The Commission considered General Assembly
resolution 36/111 of 10 December 1981 in connection with
item 11 of theagenda. 35

33 The Commission considered this subject at its 267th meeting,
on 4 August 1982.

34 See paras. 98-100.
35 See chap. IX.

B. Book on UNCITRAL

(i) Affirmation ofdecision

142. The Commission, at its fourteenth session, in con
nection with its discussion of co-ordination ofwork, decided
to authorize the Secretariat to publish a book on UNCI
TRAL. 36 However, this decision was inadvertently not re
flected in the report of the Commission at its fourteenth
session.

143. The Commission decided to affirm the decision
taken at its fourteenth session by including the following
paragraph in the report of its present session:

"In view of the desirability of promoting further the
work of the Commission and the legal texts associated
with this work, the Commission decided to authorize the
Secretariat to publish a book describing the activities of
the Commission for the harmonization of unification of
international trade law, together with legal texts emana
ting from the work of the Commission."

(ii) News-letter

144. The suggestion was made that an UNCITRAL
news-letter might be prepared and distributed either quar
terly or semi-annually. Such a news-letter might include
such matters as information on ratifications or adherences
to the conventions emanating from the work of the Com
mission, the actions of its working groups, activities of
other organizations and summaries of judicial decisions
relevant to the work of the Commission.

145. There was general agreement that such a news
letter would be useful. It was stated that it would be of
particular value to the developing countries which often
had a difficult time keeping abreast of developments. In
this connection the statements previously made in respect
of the co-ordination of work were recalled.37 In addition,
it would serve as a means of promoting the work of the
Commission, including the ratification or adherence to the
conventions which it had prepared.

146. It was decided to request the Secretary-General
to prepare a note for the next session which would consider
the format which such a news-letter might take, as well as
the administrative and fmancial implications.

C. Date and place of the sixteenth session
of the Commission

147. It was decided that the sixteenth session of the

36 Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session, Official Records of
the General Assembly. Thirty-sixth Session, Supplement No. 17
(A/36/17), paras. 85-101 (Yearbook ... 1981, part one, A).

37 See para. 107.
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Commission would be held from 24 May to 3 June 1983
at Vienna.

D. Sessions of the Working Groups

148. It was decided that the Working Group on Inter·
national Contract Practices would hold its fourth session
from 4 to 15 October 1982 at Vienna and its fifth session
from 22 February to 4 March 1983 in New York.

149. It was decided that the fourth session of the Work·
ing Group on the New International Economic Order would
be held from 16 to 20 May 1983 at Vienna.

ANNEX I

Recommendations to assist arbitral institutions and other interested
bodies with regard to arbitration under the UNCITRAL Arbitra
tion Rules

rAnnex reproduced in part three, II, of this volume.)

ANNEX II

List of documents before the session

[Annex not reproduced; see check list of UNCITRAL documents
at the end of this volume.)

B. United Nations Conference on Trade and Development (UNCTAD): extract from
the report of the Trade and Development Board (twenty-fifth session) (TD/B/930)*

"B. Progressive development of the law of international trade: fifteenth annual
report of the United Nations Commission on International Trade Law (agenda
item 10 (b))

"713. For the consideration of this item the Board had before it the report of the
United Nations Commission on International Trade Law on the work of its fifteenth
session,35 distributed under cover of TD/B/923.

"Action by the Board

"714. At its 588th meeting, on 7 September 1982, the B6ard took note of the
report of the United Nations Commission on International Trade Law on its fifteenth
session."

"35 For the printed text, see Official Records of the General Assembly, Thirty·seventh Session,
Supplement No. 17 (A(37(17 and Corr.1)."

* Official Records of the General Assembly, Thirty-seventh Session, Supplement No. 15 (A(37(15),
vol. II, chap. VII: Other matters in the field of trade and development.

C. General Assembly: report of the Sixth Committee (A/37/620)*

1. At its 4th plenary meeting, on 24 September 1982,
the General Assembly decided to include in the agenda of
its thirty-seventh session the item entitled "Report of the
United Nations Commission on International Trade Law on
the work of its fifteenth session" and to allocate it to the
Sixth Committee.

2. The Sixth Committee considered this item at its 3rd
to 8th meetings, from 28 September to 4 October, and at
its 43rd meeting, on 11 November 1982. The summary
records of those meetings (A/C .6/37/SR.3 -8 and 43) con-

* 24 November 1982, Official Records of the General Assembly,
Thirty-seventh Session, annexes, agenda item 119.

tain the views of representatives who spoke during the
consideration of this item.

3. At the 3rd meeting, on 28 September, the Chairman
of the United Nations Commission on International Trade
Law at its fifteenth session introduced its report on the
work of that session. 1

1 Official Records of the General Assembly, Thirty-seventh
Session, Supplement No. 17 (A(37(l7 and Corr. 1 English only)
(reproduced in this volume, part one, A). The presentation of the
report was pursuant to a decision by the Sixth Committee at its
1,096th meeting, on 13 December 1968 (See Official Records of
the General Assembly, Twenty-third Session, Annexes, agenda item
88, document A/7408, para. 3) (Yearbook ... 1968-1970, part two,
I, B, 2).
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4. In addition to this report, the Committee had before
it in connection with the item a note by the Secretary
General (A/C.6/37/L.6) relating to the consideration of
the report by the Trade and· Development Board of the
United Nations Conference on Trade and Development.

5. At the 43rd meeting, on 11- November, the represen
tative of Austria introduced a draft resolution (A/C.6/37/
L.7) sponsored by Argentina, Australia, Austria, Belgium,
Brazil, Canada, Chile, Egypt, Finland, France, Germany,
Federal Republic of, Greece, India, Itilly, Jamaica, Japan,
Kenya, Morocco, the Netherlands, Nigeria, the Philippines,
Senegal, Singapore, Spain, Sweden, Thailand, Trinidad and
Tobago, Turkey and Yugoslavia,later joined by Cyprus and
Ghana, as well· as a draft resolvtion (AjC.6/37/L.8) spon
sored by Australia, Austria, Chile, Egypt, Finland, France,
Germany, Federal Republic of, Greece,Japan, Kenya, the
Netherlands, Nigeria, the Philippines, Singapore, Sweden
and Thailand, later joined by Cyprus.

6. The representative of Hungary spoke on behalf of a
number of delegations in explanation of their positions and

requested that draft resolution (A/C.6/37/L.7) be adopted
without a vote. The representative of the United Kingdom
of Great Britain and Northern Ireland made a statement in
the light of the statement made by the representative of
Hungary.

7. At the same meeting, the Committee adopted draft
resolution (A/C.6/37/L.7) without a vote (see paragraph 9,
draft resolution I) and draft resolution (A/C.6/37/L.8) by
consensus (see paragraph 9, draft resolution II).

8. The representative of Cuba spoke in explanation of
her country's position.

RECOMMENDATIONS OF THE SIXTH COMMITTEE

9. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolution:

[Texts not reproduced in this section. Draft resolution I
and draft resolution II were adopted, with editorial changes,
as General Assembly resolutions 37/106 and 37/107. See
section D, below.]

D. General Assembly resolutions 37/106 and 37/107 of 16 December 1982

37/106. REpORT OF THE UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW*

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work of its
fifteenth session,1

Recalling that the object of the United Nations Commis
sion on International Trade Law is the promotion of the
progressive harmonization and unification of international
trade law,

Recalling, in this regard, its resolutions 2205 (XXI) of
17 December 1966, by which it established the United Na
tions Commission on International Trade Law and defined
the object and terms of reference of the Commission, 3108
(XXVIII) of 12 December 1973, by which it increased the
membership of the Commission, 34/142 of 17 December
1979, by which the co-ordinating function of the Commis
sion in the field of international trade law was emphasized,
and 36/32 of 13 November 1981, by which the importance
of the participation of observers from all States and inter
ested internationill organizations at sessions of the Commis-

* Adopted on the report of the Sixth Committee (A/37/620).
The Committee examined the question at its 3rd to 8th meetings,
from 28 September to 4 October 1982, and at its 43rd meeting, on
11 November 1982 (A/C.6/37 /SR.3-8 and 43).

1 Official Records of the General Assembly, Thirty-seventh Ses
sion, Supplement No. 17 (A/37/17 and Corr. 1) (reproduced in this
volume, part one, A).

sion and its Working Groups was affirmed, ·as well as its pre
vious resolutions concerning the reports of the Commission
on the work of its annual sessions,

Recalling also its resolutions 3201 (S-VI) and 3202 (S-VI)
of 1 May 1974, 3281 (XXIX) of 12 December 1974 and
3362 (S-VII) of 16 September 1975,

Reaffirming its conviction that the progressiveharmoni
zation and unification of international trade law, in reduc
ing or removing legal obstacles to the flow of international
trade, especially those affecting the developing countries,
would significantly contribute to universal economic co
operation among all States on a basis of equality, equity
and common interests and to the elimination of discrimina
tion in international trade and, thereby, to the well-being
of all peoples,

Having regard for the need to take into account the dif
ferent social and legal systems in harmonizing the rules of
international trade law,

Bearing in mind its resolution 36/111 of 10 December
1981 concerning the draft articles on most-favoured-nation
clauses,

Stressing the usefulness and importance of sponsoring
symposia and· seminars, including those organized on a
regional basis, for promoting better knowledge and under
standing of international trade law and, especially, for the
training oflawyers from developing countries in this field,

1. Takes note with appreciation of the report of the
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A. Report of the Secretary-General: text of draft uniform rules on liquidated damages and penalty clauses,
together with a commentary thereon (A/CN.9/218)**
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Introduction

1. At its eleventh session, the Commission included in
its new programme of work the subject of liquidated dama
ges and penalty clauses as part of the study of international
contract practices.! At its twelfth session, the Commission
considered a report of the Secretary-General entitled
"Liquidated damages and penalty clauses",2 and requested
its Working Group on International Contract Practices to
consider the feasibility of formulating uniform rules on
liqUidated damages and penalty clauses applicable to a wide
range of international trade contracts. 3 The Working Group
held two sessions,4 and at its second session adopted draft
uniform rules on liquidated damages and penalty clauses.s

2. At its fourteenth session, the Commission considered
these draft rules, and inter alia requested the Secretary-

* For consideration by the Commission see Report, chapter II
(part one, A, above).

** 11 November 1981.
! Report of the United Nations Commission on International

Trade Law on the work of its eleventh session (1979), Official
Records of the General Assembly, Thirty-third Session, Supplement
No. 17 (A/33/17), para. 67 (c)(i) b (Yearbook ... 1978, part one,
II, A).

2 A/CN.9/161 (Yearbook ... 1979, part two, I, C).
3 Report of the United Nations Commission on International

Trade Law on the work of its twelfth session (1979), Official
Records of the General Assembly, Thirty-fourth Session, Supplement
No. 17 (A/34/17), para. 31 (Yearbook ... 1979, part one, II, A).

4 The report of the Working Group on the work of its first ses
sion is contained in A/CN.9/177, (Yearbook ... 1980, part two,
II) and on the work of its second session in A/CN.9/197 (Yearbook
... 1981, part two, I, A). At its second session, the Working Group
had before it a report of the Secretary-General entitled "Liquidated
damages and penalty clauses (1I)", A/CN.9/WG.2/WP.33 and Add. 1
(Yearbook ... 1981, part two, I, B).

S A/CN.9/197, Annex (Yearbook ... 1981, part two, I, A).
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General to incorporate in the draft uniform rules such supple
mentary provisions as might be required if the rules were to
take the form of a convention or a model law, and to pre
pare a commentary on the uniform rules.6 The present
document has been prepared in response to this request.
The draft uniform rules incorporating the supplementary
provisions are hereinafter referred to as "the Rules".

3. Two previous attempts have been made at a regional
level at unification in this field. 7 An attempt made within
the Council of Europe culminated in the formulation of a
set of principles set forth in an appendix to resolution
(78) 3 on penal clauses in civil law adopted by the Com
mitee of Ministers on 20 January 1978. The resolution
(hereinafter referred to as the "Council of Europe resolu
tion") recommends to member Governments that they
take the principles into consideration when preparing new
legislation on this subject, and consider the extent to which
the principles can be applied, subject to any necessary
modifications, to other clauses which have the same aim
or effect as penal clauses. 8 An attempt made within the
Benelux Economic Union culminated in the adoption at
the Hague on 26 November 1973 of the Benelux Conven-

6 Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session (1981), Official
Records of the General Assembly, Thirty-sixth Session, Supple
ment No. 17 (A/36/17), para. 44 (Yearbook ... 1981, part one,
A).

7 The General Conditions of Delivery of Goods between Organi
zations of the Member Countries of the Council for Mutual Economic
Assistance, 1968/1975 as amended in 1979, also contain several
provisions regulating liquidated damages and penalty clauses.

8 The resolution, the principles, and an explanatory memoran
dum have been published as a booklet by the Council of Europe
(Strasbourg, 1978).
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tion relating to the Penalty Clause (hereinafter referred to
as the "Benelux Convention"). Under article l,the Con
tracting States agree that they will bring their national
legislation on penalty clauses into conformity with certain
common provisions set forth in an annex to the Convention,
at the latest by the date of entry into force of the Conven
tion. 9 While these attempts are directed to unifying national
law, the scope of application of the uniform provisions is
not restricted to domestic transactions. Accordingly, rele
vant provisions formulated in these two previous attempts
are referred to where appropriate in the commentary set
forth below.

4. Liquidated damages and penalty clauses are very
widely used in international trade transactions. However,
there are major differences in the way different legal systems
resolve certain issues arising under such clauses. As a result,
there may be considerable uncertainty as to the rights of
the parties under a clause until the applicable law is det(:r
mined. lO The Rules are intended to remedy this situation
by unification at a global level.

5. The formulation of the Rules reflect the impact
of several factors. An attempt was made, to the extent
possible, to give effect to international trade practice. 11 An
examination of such practice disclosed that, while the clau
ses to some extent followed a standard pattern and were
used for a limited number of purposes, there was a con
siderable variety in their formulation. To accommodate this
feature, the Rules to a large extent give autonomy to the
parties. Parties are free to vary all the provisions except
those defming the scope of application of the Rules, and
that defining the power of a court or arbitral tribunal to
reduce the agreed sum. International trade practice was
also .referred to in determining what should appropriately
be the rights of the parties under the Rules.

·6. In the course of formulating the Rules, various
nation.a1laws were also examined, and an attempt was made
to retain in the Rules solutions common to the different
laws, and to embody therein compromise solutions which
satisfy the various policies in the laws.

7. Part I of this document sets forth the Rules, i.e. the
texts of the draft Convention and the draft Model Law. The
Rules combine the draft provisions adopted by the Working
Group with supplementary provisions prepared by the Secre
tariat. In preparing the supplementary provisions, in accor
dance with the directions of the Commission, the Secretariat
took into account the relevant provisions of instruments
which have emerged from thework of the Commission.12

9 The Convention, with its annex, and a commentary, have
been published as a booklet by the Benelux Economic Union.
The Convention has not yet entertd into force.

10 For a full treatment of this issue, see A/CN.9/161, sections
IV and V (Yearbook ... 1979, part two, 1, C).

11 A/CN.9/WG.2/WP.33 contains the results of an investigation
of international trade practice (Yearbook ... 1981, part two, I, B).

12 Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session (1981), Official
Records of the General Assembly, Thirty·sixth Session, Supplement
No. 17 (A/36/17), para. 43 (Yearbook ... 1981, part one, A).

Footnotes indicate which provisions were adopted by the
Working Group and which were prepared by the Secretariat.

8. The full text of a convention must include a set of
fmal provisions. Some of these would be provisions necessary
in any convention (e.g. articles providing for methods by
which States may become parties, entry into force articles,
articles providing for methods by which States cease to be
parties, depositary article). Others would relate more closely
to the substance of a convention. Examples of issues to be
regulated by such provisions would be: the relationship
between the draft Convention and earlier and later Con
ventions which also regulate liquidated damages and penal
ty clauses, and the possibility of not applying the draft
Convention when two or more States have closely related
rules on liquidated damages and penalty clauses. A set of
fmal provisions has no.t been prepared at this stage in accor
dance with the past practice ofthe Commission.

9. Where a State adopts the draft Model Law, pro
visions additional to those set forth below may be necessary
to ensure that the adopted law is workable within the legal
system of that State. The legislature of the State adopting
the law would be the appropriate body to decide on what
provisions are necessary.

10. The texts of the draft Convention and the draft
Model Law differ only in article A, paragraph (1). Accord
ingly, in Part II a separate commentary is given on this
paragraph in respect of each instrument and a single com
mentary is given in respect of the other provisions.

Part I. The rules

DRAFT CONVENTION

Article A, paragraph (1)

(1) This Convention applies to contracts in which the
parties have agreed [in writing] that, upon a total or partial
failure of performance by a party (the obligor), another
party (the obligee) is entitled to recover, or to forfeit an
agreed sum of money13 when, at the time of the conclusion
of the contract, the parties have their places of business in
different Contracting States.14

DRAFT MODEL LAW

Article A, paragraph (1)

(1) This law applies to contracts in which the parties

13 Working Group draft (draft rule 1, A/CN.9/197, annex)
(Yearbook ... 1981, part two, I, A).

14 Secretariat supplementary provision. This criterion has been
adopted in the Convention on the Limitation Period in the Interl!-a
tional Sale of Goods (Yearbook ... 1974, part three, I, B) (herem
after referred to as the "Limitation Convention") article 2(a), and
in the United Nations Convention on Contracts for the Interna
tional Sale of Goods (Yearbook ... 1980, part three, I, B) (hereinafter
referred to as the "Sales Convention") article 1(l).
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have agreed [in writing] that, upon a total or partial failure
of performance by a party (the obligor), another party
(the obligee) is entitled to recover, Of to .forfeit an agreed
sum of money: 15

(a) When, at the time ofthe conclusion of the contract,
the parties have their places of business in different States,
and

(b) When the rules of private international law lead to.
the application of the law of (the State adopting the Model
Law).16 .

DRAFT CONVENTION AND DRAFT MODEL LAW

Article A, par,agraphs (2) and (3)17

(2) The fact that the parties have their places of busi
ness in different States is to be disregarded whenever this fact
does not appear either from the contract or from any dealings
between, or from ihformation disclosed by, the parties at
any time before or at the conclusion of the contract.

(3) Neither the nationality of the parties nor the civil
or commercial character of the parties or of the contract
is to be taken into consideration in determinhlg the appli
cation of this (Convention) (law).

Article B fs

For the purposes of this (Conventiori){law):

(1) If a party has more than one place of business, the
place of business is that which has the closest relationship
to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties
at any time before or at the conclusion of the contract.

(2) If a party does not have a place of business, refer
ence is to be made to his habitual residence.. .

Article C 19

This (Convention) (law) does not apply to contracts
concerning goods, other property or serv.ices which are to

15 Working Group draft (draft rulel, A/CN.9/197, annex) (Vear-
boqk ... 1981, part two, I, A). . .

16 Secretariat supplementary provision: The ariterion at (a) has
been adopted in the Limitation Convention, article 2(a), and in the
Sales Convention, article 1(1). The criterion at (b) has been adopted
in the Sales Convention, article 1(b).

17 Secretariat supplementary provisions. Paragraph (2) is identi
cal with the Limitation Convention, article 2 (b), and the Sales Con
vention. article'l (2). Paragraph (3) is identical with the Limitation
Convention, article 2 (e), and the-Sales Convention, article 1(3).

IS Secretariat supplementary provision. It is identical with the
Sales Convention, article 10, and in substance identical with the
Limitation Convention, article 2 (c) and (d).

19 Secretariat supplementary provision. It is. to some extent de
rived from the Limitation Convention, article 4 (a), and the Sales
Convention, article 2 (a).

be supplied for the .personal~ family or household purposes
of a party, unless the.other party, at any time before or at
the conclusion of the contract, neither knew nor ought to
have known that the contract was concluded for such a
purpose.

Article D 20

Unless the parties have agreed otherwise, the obligee
is. not entitled to recover or to forfeit the agreed sum if the
obligor is not liable for the failure of performance.

Article £21

(1) Where the agreed sum is to be recoverable or for
feited on delay in performance of the obligation, the obligee
is entitled to both performance of the obligation and the
agreed sum.

(2) Where the agreed sum is to be recoverable or for
feited on non-performance, or defective performance other
than delay, the obligee is entitled either to performance,
or to recover or forfeit the agreed sum, unless the agreed
sum cannot reasonably be regarded as a substitute for per
formwce.

(3) The rules set forth above shall not prejudice any
contrary agreement made by the parties.

Article F 22

Unless the ·parties have agreed otherwise, if a failure
of performance in respect of which the parties have agreed
that a sum of money is to be recoverable or forfeited occurs,
the obligee is entitled, in respect of the failure, to recover
or forfeit the sum; and is entitled to damages to the extent
of the loss not covered by the agreed sum, but only if he
can prove that his loss grossly exceeds the agreed sum.

Article C 23

(1) The agreed sum ~hall not be reduced by a court or
arbitral tribunal.

(2) However, the agreed sum may be ,reduced if it is
shown to be grossly disproportionate in relation to the
loss that has been suffered by the obligee, and if the agreed
sum cannot reasonably be regarded as a genuine pre-esti
mate by the parties of the loss likely to be suffered by the
obligee.

20 Working Group draft (draft rule 2,A/CN.9/197, annex) (Year-
book ... 1981, part tw'o, I, A).

21 Ibid. (draft rule 3, A/CN.9/197, annex).
22 Ibid, (draft rule 5, A/CN, 9/197, annex). .
23 Working Group draft (draft rule 6, A/CN.9/197, annex) (Vear

book ... 1981, part two, I, A).
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Part II. Commentary

DRAFT CONVENTION AND DRAFT MODEL LAW

Article A

Prior umform law

Limitation Convention, article 2 and article 3;paragraphl;
Sales Convention,article 1 (1) and (3);
Council of Europe resolution, appendix, article 1;
Benelux Convention, annex, article 1.

Commentary, draft Convention, article A, paragraph (1)

11. This paragraph determines the scope of applica
tion of the Convention, and deals with the following issues:

(a) The international character of a contract to which.
the Convention applies;

(b) The link between a Contracting State and a con
tract which attracts the application of the Convention; and

(c) The nature of contractual clauses regulated by the
Convention.

The international character ofa contraCt

12. The Convention only applies to international trade
contracts. A contract is regarded as international if, at the
time of the conclusion of the contract, the parties have
their places of business in different States. In contrast with
other possible criteria (e.g. that the acts constituting the
offer and acceptance have been effected in the territories
of different States) the criterion adopted, taken together
with the rules in article B, is convenient to apply and pro
vides certainty in the application of the Convention.

The application of the Convention

13. Some connection must exist between an interna
tional contract and the Convention sufficient to justify
the application of the latter.

14. Under this article, the necessary connection is that
each party has his place of business in a State which has
adhered to the Convention. When this connection exists,
the Convention must be applied by the forum of a Con
tracting State regardless of its rules of private international
law.

Nature of the contractual clauses regulated

15. The clauses regulated are those commonly known
as liquidated damages or penalty clauses.24 They are nor
mally formulated as follows: upon a failure to perform
an obligation (hereinafter referred to as "the main obliga
tion") by one party, the obligor, the other party, the ob-

24 For a full description of the nature of these clauses, see
A/CN.9/161, Sections 1 and II (Yearbook ... 1979, part two, I, C).

ligee, is entitled to. recover or to forfeit an agreed sum of
money:

(a) Failure ofperformance

16. In international trade such clauses are always linked
to a main obligation arising outof a contract, and accordingly
the application of the Convention is restricted to contracts.
As the agreed sum may become due on various kinds of·
failure of performance (e.g. delay, non-delivery, defec
tive workmanship) the article is given a comprehensive scope
covering both total and partial failure of performance.25

(b) The agreed sum

17. In the practice of international trade, the obliga
tion imposed on the non-performing party (the obligor) is
always the payment of a sum of money. In most cases
parties agree not on a fixed sum but on a formula for deter
mining the sum payable by the obligor (e.g. $X payable
for each day of delay, or $Y payable for each stipulated unit
of output not attained), and the article is ultended to cover
such an agreement.

18. The article applies irrespective of whether the func
tion of the agreed sum is to provide compensation payable
by the obligor for the loss caused by his failure to perform,
or is to coerce the obligor to perform, or is to serve as a
limitation of the obligor's liability.26 In many cases, how
ever, the agreed sum serves both as compensation and as
a coercion to perform. Accordingly, the article has been
formulated to cover clauses with this dual purpose.27

(c) Recovery or forfeiture

19. Under a liqUidated damages or penalty clause, the
agreed sum may be recoverable by the obligee directly from
the obligor. However, it is often provided in international
trade contracts that the sum is to be recovered from a bank
under a 'bond for proper performance opend by the bank
of the obligor in favour of the obligee,28 and the article is
drafted to cover such cases.

20. The entitlement to forfeiture envisaged in the article
might arise in the following cases:

(i) It is agreed between the parties that a sum ofmoney
paid by the obligor to the obligee is to be retained
(forfeited) by the obligee in the event of failure
of performance by the obligor, but returned in the
event of proper performance;

(ii) It is agreed between the parties that a sum of
money,due from the obligee to the obligor is to be

25 A/CN.9/WG.2/WP.33, para. 14 (Yea,rbook ... 1981,parttwo,
I, Bl

6 A/CN.9/161, para. 4 (Yearbook, .. 1979, part two, I, C).
27 A/CN.9/WG.2/WP,33,para, 12 (Yearbook ... 1981,parttwo,

I, B,).
28 Ibid. para. 17.



Part Two. International contract practices 31

withheld (forfeited) by the obligee in the event of
failure of performance by the obligor, but paid in
the event of proper performance.

(d) Types ofclauses not covered

21. The formulation of the article excludes certain
types of clauses from its scope. A clause under which
the obligor has the right not to perform (e.g. to withdraw
from the contract subject to paying the agreed sum), is
excluded.29 Such a clause is not regarded as a liquidated
damages or penalty clause in most national laws. Further
more, a limitation of liability clause which fixes a maxi
mum amount payable if liability is proved, but not a
minimum,30 is excluded as no agreed sum of money is pay
able.

22. Whether certain other types of clauses fall within
the scope of the article may depend on the wording of
the clause in question. A contract may provide for the
payment of a sum in instalments, and a clause may be
added that, upon a single default, all outstanding instal
ments are immediately payable.31 Such an acceleration
clause falls outside the article, as the contract only provides
for a single main obligation. If however, upon the single
default, a sum additional to the outstanding. instalments
becomes payable, the clause may fall within the article.
Again, a clause may be formulated as providing alternative
obligations, e.g. fixing the price of goods sold at $10,000
payable on 1 January, but giving an alternative of paying
on 1 October the sum of $15,000.32 If this is a true alter
native obligation, the clause falls outside the article, as the
$15,000 is not payable on a failure of performance. How
ever, if the clause is construed to impose a main obligation
to pay $10,000 on 1 January, and an obligation to pay
$5,000 on failure of that performance, it falls within the
article.

23. The words "in writing" have been provisionally
included because under some legal systems certain inter
national trade contracts are only valid if they are in writing.

Commentary, draft Model Law, article A, paragraph (1)

The international character ofa contract, and the nature
of the contractual clauses regulated

24. As regards these matters, the scope of application
of article A is the same as that of article A of the draft
Convention.

29 A/CN.9/161, para. 9 (Yearbook ... 1979, part two, I, C);
A/CN.9 /WG.2/WP. 33, para. 19, illustration (Yearbook ... 1981, part
two, I, B).

30 A/CN.9/161, para. 12 (Yearbook ... 1979, part two, I, C).
31 Ibid. para. 10; A/CN.9/WG.2/WP.33, para. 15, illustration

(Yearbook ... 1981, part two, I, B).
32 A/CN.9/161, para. 8 (Yearbook 1979, part two. I, C).

The application of the law

25. Under paragraph (1) (b) of this article, the forum
of a State which adopts the Model Law must apply the law
when its rules of private international law lead to the appli
cation of its law. Since after its adoption the Model Law
becomes national law, it is appropriate to make its applica
tion depend on the choice of law rules regulating the appli
cation of national law.

Commentary, article A, paragraphs (2) and (3)

Paragraph (2)

AWARENESS OF SITUATION

26. Under paragraph (2), the Rules do not apply if
"the fact that the parties have their place~ of business
in different States . . . does not appear either from the
contract or from any dealings between, or from infor
mation disclosed by, the parties at any time before or at the
conclusion of the contract". One example of such a situation
is where the parties appeared to have their places ofbusiness
in the same State but one of the parties was acting as the
agent for an undisclosed foreign principal. In such a situa
tion paragraph (2) provides that the contract, which appears
to be between parties whose places of business are in the
same State, is not governed by the Rules.

Paragraph (3)

NATIONALITY OF THE PARTIES, CIVIL OR COMMERCIAL

CHARACTER OF THE TRANSACTION

27. The question whether the Rules are applicable to
a contract is determined primarily by whether the relevant
"places of business" of the parties are in different Contract
ing States. The relevant "place of business" of a party is
determined by application of article B without reference
to his nationality, place of incorporation, or place of head
office. This paragraph reinforces that article by making it
clear that the nationality of the parties is not to be taken
into consideration.

28. In some legal systems the law relating to con
tracts is different depending on whether the parties or the
contract are characterized as civil or commercial. In other
legal systems this distinction is not known. In order to
ensure that the provisions of the Rules are not interpreted
to apply only to contracts characterized as "commercial"
or between parties characterized as "commercial" under
the law of a Contracting State or a State which has
adopted the Model Law, this paragraph provides that
the civil or commercial character of the parties or the
contract is not to be taken into consideration.

29. It should be noted, however, that article C ex
cludes from the sphere of application of the Rules
certain contracts which are likely to be characterized
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as "civil" contracts by a legal system which recognizes
the distinction between civil and commercial contracts.

DRAFT CONVENTION AND DRAFT MODEL LAW

Article B

Prior un~form law

Limitation Convention, article 2 (c) and (d);
Sales Convention, article 10.

Paragraph (1)

PLACE OF BUSINESS

30. Paragraph (1) lays down the criterion for deter
mmmg the relevant place of business; it is the place of
business "which has the closest relationship to the contract
and its performance". The phrase "the contract and its
performance" refers to the transaction as a whole, including
factors relating to the offer and the acceptance as well as
the performance of the contract. The location of the head
office or principal place of business is irrelevant for the
purposes of this article unless that office or place ofbusiness
becomes so involved in the transaction concerned as to be
the place of business "which has the closest relationship to
the contract and its performance."

31. In determining the place of business which has the
"closest relationship", paragraph (1) states that regard is
to be given to "the circumstances known to or contem
plated by the parties at any time before or at the conclusion
of the contract". Therefore, when the paragraph refers to
the performance of the contract, it is referring to the per
formance that the parties contemplated when they were
entering into the contract. If it were contemplated that a
party would administer the contract at his place of busi
ness in State A, a determination that his "place of busi
ness" under this article was in State A would not be altered
by his subsequent decision to transfer his place of business
to State B.

32. Factors that may not be known to one of the
parties at the time of entering into the contract would
include supervision over the making of the contract by
a head office located in another State, or the foreign origin
or final destination of the goods. When these factors are not
known to or contemplated by both parties at the time
of entering into the contract, they are not to be taken into
consideration.

Paragraph (2)

HABITUAL RESIDENCE

33. Paragraph (2) deals with the case where one of the
parties does not have a place of business. Most international

contracts are entered into by businessmen who have recog
nized places of business. Occasionally, however, a person
who does not have an established "place of business" may
enter into a contract that is intended for trade purposes.
The present provision provides that in this situation refer
ence is to be made to his habitual residence.

DRAFT CONVENTION AND DRAFT MODEL LAW

Article C

Prior uniform law

Limitation Convention, article 4;
Sales Convention, article 2;
Council of Eu[ope resolution, appendix, article 8.

Commentary

34. The Rules are intended to apply only to inter
national trade transactions as it is in this field that uniform
rules are needed. The article expresses this limitation.

35. This limitation also serves another purpose. Many
national legal systems have laws which regulate liqui
dated damages and penalty clauses in specific types of
contracts with a view to protecting the weaker party to
such contracts. Such laws may be applicable only to dom
estic contracts, and in that event no conflict would arise
with the Rules. Even where their scope is not so limited,
they are often restricted to consumer contracts (Le. trans
actions for personal, family or household purposes). By
excluding such contracts from the scope of the Rules,
possible conflict with such laws is reduced. Furthermore,
if the Rules were to take the form of a Model Law, any
potential conflicts between the Model Law and national
laws could be expressly resolved by the legislature of the
State adopting the Model Law at the time of such adoption.

36. The exclusion of application of the Rules is, how
ever, qualified in certain cases. The parties should know by
the time of the conclusion of the contract whether their
rights and obligations are those under the Rules or those
under the applicable national law. However, the circum
stances attending a contract may in some cases be such that
a party has no reason to know that the contract is a con
sumer contract to which the Rules do not apply. In such
cases the Rules apply.

DRAFT CONVENTION AND DRAFT MODEL LAW

Article D

Prior uniform law

Council of Europe resolution, appendix, article 4;
Benelux Convention, annex, article 2, paragraph 3.
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Commentary

37. Under this article, the liability of the ,obligor'
for the agreed sum is dependent on his liability for fail
ure to perform the main obligation. It follows from the
article that loss caused by' the failure of performance of
.the obligor falls on the obligee "if the obligor is not liable
for the failure of performance" . Since the main purpose
of the agreed sum is to provide a remedy for breach of con
tract, no sum is payable if there is no liability for failure of
performance. Whether there is no liability, e.g. because the
obligor has the·defence of force majeure, or absence of
fault, is determined under the applicable law.

38. The opening phrase of the article gives the parties
the faculty of agreeing that the loss caused by the failure to
perform the main obligation by the obligor lies on him even
when he is ~ot liable for such failure. Such an agreement
may be justified by the circumstarices attending the con
tract. However, where the defence of the obligor for
failure to perform the main obligation is that the contract
is void, the agreement may be ineffective because the liqui-

. dated damages or penalty clause is also void as forming part
of the contract.

DRAFT CONVENTION AND DRAFT MODEL LAW

ArticleE

Prior uniform law

Council of Europe resolution, appendix, articles 2 and 3;
Benelux Convention, annex; article 2, paragraph 1.

Commentary

39. This article regulates the relationship of two poten
tial rights· of the obligee - performance of the main obliga
tion, and recovery of the agreed sumP In relating the two
rights, the adoption of the principle that in all circumstan
ces the obligee could only recover the agreed sum would
result in his under-compensation in some instances. How
ever, the adoption of the principle that in allcircumstances the
obligee could recover the agreed sum, and could also en
force the main obligation, would result in his over-com
pensation in some instances. Accordingly, paragraphs (1)
and (2) of this article deal separately with the two cases
encountered in practice, and attempt to provide results in
accord with international trade practice and which are
fair to both parties.

40. An agreed sum payable on delay in performance
(paragraph (1)) will usually be quantified by the parties to
compensate the obligee for the loss. likely to be suffered by
him during the delay occurring untilpetformance takes
place, and not to compensate him for non-performance.
Accordingly, the obligee should be entitled to claim per-

33 A/CN.9/161, Section V, A (Ye<l!book .... 1979, part two,
I, C); A/CN.9/WG.2/WP.33, Part I, Section G (Yearbook ... 1981,
part two, I, B).

formance of the main obligation and also to recover the
agreed sum.34 The position would be the same even if the
delay continued for such a long period as to justify the
anticipation that the obligor will not perform.35 In such a
case, if performance by the obligor is not enforced by the
legal system, the obligee will be awarded by the court a
remedy additional to the agreed sum in order to compensate
for the non-performance. Whether there has been delay in
a particular case will be decided under the applicable national
law.

41. Paragraph (2) covers all cases other than those
where the agreed sum is payable on delay. 36 In cases covered
by this paragraph, the agreed sum is normally quantified so
as fully to compensate the obligee for the failure to per
form. In such cases, recovery of the agreed sum would be
a monetary substitute for performance of the main obli
gation by the obligor. Accordingly, the obligee should not
be entitled both to claim performance of the main obliga
tion and to recover the agreed sum. On the other hand, it
also follows that, where the agreed sum cannot reasonably
be regarded as a substitute for performance, the reason noted
above for refusing to give the obligee both remedies does
not exist.

42. Paragraph (3) gives the parties the faculty to vary
the principles contained in paragraphs (1) and (2) (e.g. to
vary the principle in paragraph (2) by providing that the
obligee is in all circumstances entitled to claim both per
formance of the main obligation and recovery of the
agreed sum).

Relationship to articles F and G

43. It must also be noted that th'e rights of the parties
under this article may, depending on the circumstances of
the case, be affected by the succeeding articles F and G.
For example, in a case falling under paragraph (1) of this
article, if the loss suffered by the delay grossly exceeds
the agreed sum, the obligee is entitled under article F to
damages to the extent of the loss not covered by the agreed
sum. As another example, 'where the -obligee chooses to
recover the agreed sum under paragraph (2) of this article,
the sum may be reduced by the application of article G,
paragraph (2).

DRAFT CONVENTION AND DRAFT MOpEL LAW

Article F

Prior uniform law

Council of Europe resolution, appendiX, article 5;
Benelux Convention, annex, article 2, paragraph 2.

34 A/CN.WG.2/WP.33, paras. 30-32 (Yearbook ... 1981, part
two

3
I, B).

5 Parties sometimes insert specific terms on the obligee's rights
when the delay is of tong duration: Ibid. para. 32.

.36 Ibid., paras. 33-39.
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Commentary

44. This provIsIOn regulates the relationship of two
potential rights of the obligee - recovery of damages for
failure to perform the main obligation, and recovery of
the agreed sum.37 Two advantages in agreeing on the sum
payable for failure of performance are avoidance of the
expense and uncertainty accompanying an action for the
recovery of damages, and the ftxing of the limits of the
obligor's liability.38 These advantages would be maximized
by restricting the obligee to the recovery of the agreed sum.
However, such a restriction would cause hardship to the
obligee if his actual loss exceeds the agreed sum. The pro
vision adopted compromises between these competing con·
siderations by proViding that the obligee is restricted to
recovery of the agreed sum, except when his loss grossly
exceeds that sum. Accordingly, when the obligee claims the
agreed sum under article E, his rights may be supplemented
by the right to damages given by this article.

45. The opening words of this article give the parties
the faculty of varying the principle contained therein. Thus,
where parties wish the agreed sum to be the absolute limit
of the obligor's liability, they may so provide.39

37 A/CN.9/161, Section V, B (Yearbook ... 1979, part two,
I, C); A/CN.9/WG.2/WP.33, Part I, Section D (Yearbook ... 1981,
part two, I, B).

38 A/CN.9/161, para. 4 (Yearbook ... 1979, part two, I, C).
39 A limitation clause which <Ioes not fix an agreed sum but only

provides a monetary limit of liability is outside the scope of these
provisions. See also para. 21 above.

DRAFT CONVENTION AND DRAFT MODEL LAW

Article G

Prior uniform law

Council of Europe resolution, appendix, article 7;
Benelux Convention, annex, article 4.

Commentary

46. Paragraph (1) of this article states that the agreed
sum cannot be reduced. This principle is justified by the
need for certainty in international trade transactions.

47. Paragraph (2) recognizes, however, that in very
exceptional circumstances reduction of the agreed sum may
be justified. Firstly, the agreed sum must grossly exceed
the loss suffered by the obligee. Recovery of the agreed
sum in such circumstances would unjustly enrich the obli·
gee, and unfairly penalize the obligor. Secondly, the agreed
sum should be such that it cannot reasonably be regarded
as a genuine pre-estimate by the parties of the potential
loss of the obligee. This limitation is justified by the view
that agreements aiming solely at compensation for loss
caused by failure to perform deserve to be encouraged.

48. As the purpose of this article is to permit a court
or arbitral tribunal to vary the agreement of the parties,
the article itself cannot be varied by the parties.

B. Note by the Secretary-General: draft uniform rules on liquidated damages and penalty clauses: analysis of the responses
of Governments and international organizations (A/CN.9/219* and Add. 1**, and Corr. 1 French only)
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Introduction

1. At its fourteenth session, the United Nations Com
mission on International Trade Law considered rules on
liquidated damages and penalty clauses prepared by its
Working Group on International Contract Practices, and
decided to request the Secretary-General:

"(a) To incorporate in the draft uniform rules on
liquidated damages and penalty clauses prepared by the
Working Group such supplementary provision as might
be required if the rules were to take the form of a con
vention or a model law;

"(b) To prepare a commentary on the draft uni
form rules;

H(c) To prepare a questionnaire addressed to Govern
ments and international organizations seeking to elicit
their views on the most appropriate form for the uniform
rules; and

"(d) To circulate the draft uniform rules to all
Governments and interested international organiza
tions for their comments, together with the commentary
and the questionnaire". 1

2. In response to this request, the Secretariat incor
porated in the draft uniform rules appropriate supplemen
tary provisions, prepared a commentary on the draft uni
form rules as so modified2 and also prepared a question
naire. Thereafter,under cover of letter dated 20 Novem
ber 1981 and note verbale dated 14 December 1981, the
draft uniform rules were circulated to interested interna
tional organizations and all Governments for their com
ments, together with the questionnaire and commentary.
The present document analyses the responses received as
of 31 May 1982. Part I analyses the answers to the question
naire, while Part II analyses the comments on the draft
uniform rules.

1 Report of the United Nations Commission on the work of its
fourteenth session (1981), Official Records ofthe General Assembly,
Thirty-sixth Session, Supplement No. 17 (A/36/17), para. 44 (Year
book ... 1981, part one, A).

2 The modified draft uniform rules and the commentary are con
tained in A/CN.9/218 (reproduced in this volume, part two, I, A).

3. Responses were received from the following Govern-
ments and international organizations:

Governments: Austria, Argentina, Canada, Chile,
Cyprus, Japan, Philippines, Poland, Republic of Korea,
Spain, Sweden, Turkey, Venezuela and the Union of
Soviet Socialist Republics (USSR).

International organizations: United Nations Conference
on Trade and Development (UNCTAD), and United
Nations Industrial Development Organization (UNIDO).

Part I. Appropriate form for the uniform rules

A CONVENTION

4. Some States (Austria, Argentina, Chile, Cyprus,
Philippines, USSR) consider a convention to be the most
appropriate form for the uniform rules. A convention will
generate considerable interest and be widely acceptable be
cause it has been negotiated among a large number ofStates,
and the rules embodied in a convention may also form a
model for national legislation (Chile, Philippines). A conven
tion provides the greatest certainty of unifying the conflict
ing common law and civil law rules on the subject (Austria).
A State which adheres to a convention must apply the rules
as formulated therein as long as it remains a party to the
convention (Austria, Chile, Philippines). The rules in a
convention take precedence over, and are not affected by
changes in, national law (Argentina, Cyprus), and this
consideration makes a convention preferable despite the
high cost of adopting one (Argentina).

5. As regards the procedure for adopting a convention,
Argentina and Chile prefer a convention to be adopted by
a conference of plenipotentiaries, although Chile proposes
adoption by the General Assembly on the recommendation
of the Sixth Committee if the convening of a conference of
plenipotentiaries will be verY costly. Argentina, however,
notes that adoption by the General Assembly would also
entail considerable costs, and further would delay the work
of the Sixth Committee. The PhUippines and the USSR
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prefer a convention to be adopted by the General Assembly,
the Philippines for the reason that this procedure is less
costly.

6. Some States which support a form other than a
convention give reasons for opposing a convention. Only
a limited number of States would adhere to-a convention
(Foland, Sweden, Turkey). The need for unification in
this field is limited (Sweden, Venezuela), and the develop
ing countries do not give priority to unification in this
field (Venezuela). The small number of articles in the
draft makes a convention inappropriate (Poland).

7. Japan is not opposed to a convention if a majority
in the Commission prefers this form, while Canada notes
that, if a convention were to be chosen, it should only
apply when specifically invoked by the parties in writing.

B. MODEL LAW

8. Some States (Japan, Poland, Republic of Korea,
Spain) consider a model law to be the most effective form
of unification.

9. The Commission, or the General Assembly, could
recommend to States- that they incorporate the model law
in their national legislation (Philippines, Poland).

10. Some States which support a form other than a
model law give reasons for opposing a model law. A model
law may only provide limited unifi<;ation because States
are free to adopt a model law with modifications, and dif
ferent States may make different modifications (Austria,
Philippines).

C. UNCITRAL RULES (GENERAL CONDITIONS)

11. Some States (Canada, Sweden, Turkey, Venezuela)
consider general conditions to be the most appropriate
form. The adoption of this form furthers the principle of
giving parties freedom -as to the terms to be included in the
contract (Canada, Turkey), and general conditions would
give parties some guidance in drafting their contracts (Swe
den). Furthermore, general conditions could be used by
partiesas soon as they are fmalized by the Commission, and
the uniform rules would thus be applied earlier than if one
of the other forms were adopted (Canada). As general
conditions the uniform rules may also have a wide applica
tion to many types of contracts (Turkey). Because unifi
cation in this field is not a matter of priority, the formu
lation of general conditions is the most practical and real:
istic approach, despite the limited unification achieved
thereby (Venezuela).

12. Some States which support a form other than
general conditions give reasons for opposing general con
ditions. General conditions forming part of a contract are
invalid when they conflict with mandatory provisions of
the applicable law regulating a liquidated damages or penal-

ty clause (Argentinia, Japan, Philippines, Poland). Parties
might not choose to incorporate the general conditions
in their contracts (Argentina).

Part II. Comments on specific articles

A. DRAFT CONVENTION, ARTICLE A. PARAGRAPH (1)

13. Austria proposes that the draft Convention should
apply in the saltle circumstances that the United Nations
Convention on Contracts for the International Sale of
Goods* (hereinafter referred to as the "Sales Convention")
and the Convention on the Limitation Period' in the Inter
national Sale of Goods** -as amended by the Protocol of
1980*** apply Le. when, at the time of the conclusion
of the contract .the parties have their places ofbusifless
in different Contracting States, or when the rules, of private
international law lead to· the application of the law of a
Contracting State. Liquidated damages and penalty -clauses
are often contained in international sales contracts, and such
harmonization would prevent disparity in the application
of the three instruments to such contracts. Furthermore,
if this draft article were so modified, the' draft Convention
would have a wider application.

B. DRAFT MODEL LAW, ARTICLE A, PARAGRAPH (1)

14. Austria notes {hat the application of the draft
Model Law needs clarification in the following case: when
the forum State has adopted the draft Model Law, but ijs
rules of private international law lead, not to the applica
tion of its national law, ~ut to the application of the law
of another State which has adopted the draft Model Law.
Austria proposes that the draft Model Law should apply in
such a case, and that to achieve this purpose paragr-aph
(1) (b) should be modified to read: "when the rules of
private international law leac;l to the application of the law
of a State adopting the model law" .

15. - Spain draws attention to ,the possibility that the
parties may have theii: places of business in different
States, only one of which has adopted the draft Model Law.
It notes that the draft article does not clarify if the draft .
Model Law is to apply when the forum is in the State
which has not adopted. the draft Model Law.

16. Spain also notes that clarification is needed in, that
the present drafting of paragraph (1) might suggest that
the mere fact that at the time of the conclusion of the
contract the 'parties have their places of business in different
States (Le. only the conditions in subparagraph (a) are
satisfied) makes the draft Model Law applicable. However,

* Yearbook 1980, part-three, I, B.
** Yearbook 1974, part three, I, B.
*** Yearbook 1980, part three, I, C.
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the draft Model Law would not apply iIi,such circumstances
ifneithet of the States had adopted it.·

17. Spairi accordingly proposes the ~follow41-g text,
which would resolve its concerns set forth in the preceding
two paragraphs:

"(1) This law applies to contracts in which the
parties have. agteedinwriting that, upon a total or par
tial failure of performance by one of them (the obligor),
another. party (the oblige~) is entitled to recover, or to
withhold and appropriate, an agreed sum of money,

.provided that,

"(a) The contract in question is an' international
one', in the sense' that the parties have their places of,
business in different States at the time of conclusion
of the contract, and

"'(b) .The Model .Law has 'been adopted by both
the States, or if by only one, the rules of private inter
national law impose its application to the contract in
any event."3 . .

C. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTICLE A, PARAGRAPH (1)

18. Some States (Republic of Korea, Spain,4 USSR)
support retention of the requirement .that the agreement
of the parties should be in writing. Spain notes that writing
appears to be requin~d by its commercial code for the
validity of international trade. contracts. The Republic of
Korea notes that the term writing should cover a clause in
the contract itself, or a separate agreement signed by the
parties, or an exchange of letters or telegrams. Austria
supports the solution adopted jn articles 11 and 96 of the
Sales Convelltionin regard to the requirement of writing if
the form of a convention is adopted. 5

19. Spain notes that the term "forfeit" 6 does not appear
to be very appropriate in the context of this article, because
of the associations of this word with public law. More
appropriate are the following words or phrases: "retain",
"appropriate", "possess himself of " or "withhold payment
of reimbursement.,,7 .

3 This text submitted by Spain also incorporates certain.sugges
tions by Spain on other issues: see paras. 18 and 19 below.

4 See text set forth in para. 17 above.
5, Article 11 is as follows:

"A contract of sale need not be concluded in or evidenced by
writing and is not subject to any other requirement as to form. It
may b~ proved by any means, including witnesses."

Article 96 is as follows: .
"A Contracting State whose legislation requires contracts of

sale to be concluded in or evidenced by writing may at any time
make a declaration in accordance with article 12 that any pro
vision of article 11, article 29, or Part II of this Convention, that·
allows a contract of sale or its modification or termination by
agreement or any offer, acceptance, or othe~ indi~a~ion of inten
tion to be made in any form other than m wntmg, does -not
apply where any party has'his place of business in that State."
6 In Spanish "confiscar". This term is also used in articles D, E

and F.
7 In Spanish, "retener", "apropriarse", ','hacer suya" or "dejar

de pagar 0 reembolsar". S,eetext set forth in para. 17 above.

20. The Republic of Korea notes that when a sum
additional. to the agreec;i sum becomes payable under an
acceleration clause,8 such additional sum should be regarded
as an agreed sum under this article.

21. UNIDO notes that the uniform rules do not deal
with ~lauses providing an' incentive (agreed sum as bonus)
for performance before the due date. UNIDO also notes
that a liquidated damages or penalty clause may not in all
circumstances be an adequate remedy for physical or
non-physical damage caused by breach of contract.

D. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTlCLE A, PARAGRAPH (3), AND ARTICLE C

22. Spain notes that although article A, paragraph
(3) states, inter alia that neither the civil nor commercial
character of the contract is to be taken into consideration
in_deterinining the application of the Convention or model
law, yet articleC excludes non-commercial contracts from
their application. Accordingly, Spain suggests that, while
article C can remain unchanged, article A, paragraph (3)
should be modified to read as follows:

"(3) Neither the nationality of the parties nor the
'civil' or commercial character of the parties or of the
contract is to be taken into consi4eration in determining
the application ofthis law, except as provided in article
C.,,9 .

23. UNCTAD notes that it may be advisable to clarify
in the uniform niles that they do not apply to maritime
transport contracts in view of t4e special nature of
maritime transport. However, if it is ,felt desirable to cover
maritime transport contracts, then careful consideration
would have to be given to ensure consonance of the uni
form rules with maritime law and practicee.g. in matters of
demurrage under charterparties. Furthermore, UNCTAD
submits that, in the latter case, before any uniform rules are
finalized by UNCITRAL the subject should be co-ordinated
with UNCTAD with a»iew to appropriate future action.

E. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTicLE D

24. Sweden suggests 'that because of this article,
there may be difficulty in applying, the ·uniform rules
to cases ;where the agreed sum is to b.e clairped from a
bank under a' first demand guarantee. Under such· a
guarantee -the bank is bound to pay on demand of the
obligee' without inquiry as to the obligor's liability. The
mere fact that the parties agree tIlat that sum is t6 be
claimed under a first demand guarantee may not amount to

8 See A/CN.9/21S, para. 22 (reproduced in this volume, part
two" I, A).. .

':J This proposal is drafted with reference to a model law, which
Spain supports.
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an agreement that the obligee is entitled to recover the
agreed sum even if the obligor is not liable for his failure
of performance. Accordingly, the question whether the
uniform rules should cover such cases requires consider
ation.

25. Spain notes that this article may be superflu0us,
as the principle embodied therein is found in its civil
code. 10 It also notes that, under its civil code,11 the
nullity of the main obligation entails the nullity of the
liqUidated damages or penalty clause. 12

F. DRAFT CONVENTION AND DRAFT MODEL LAW

ARTICLE E, PARAGRAPHS (1) AND (2)

26. Sweden notes that the remedies of the obligee
differ depending on whether the breach of contract by
the obligor is delay in performance (paragraph (I)) or
non-performance (paragraph (2)). However, it may be
impossible to determine whether the breach is delay or
non-performance until the delay has lasted so long that
it is evident that performance will never take place.

27. The Republic of Korea observes that there is
no justification for making the rights of the obligee differ
depending on whether the breach of contract by the
obligor is delay in performance on the one hand (paragraph
(1)), or non-performance or defective performance other
than delay on the other (paragraph (2)). In all cases the
obligee should be entitled to select his remedy.

28. As regards an agreed sum to be recoverable or
forfeited on defective performance other than delay (para
graph (2)) the USSR suggests that it will be useful to
specify that when the obligee elects torequire performance
(rather than claim the agreed sum), he retains the right to
the recovery of losses sustained as a result of the defective
performance.

29. Spain notes that paragraph (2) must deal with the
following four cases:

(a) When the agreed sum is fixed with a view
to covering non-performance, and non-performance
occurs:

(b) When the agreed sum is fixed with a view to
covering defective performance, and defective perfor
mance occurs;

(c) When the agreed sum is fixed with a view to
covering non-performance, but defective performance
occurs; and

(d) When the agreed sum is fixed with a view
to covering defective performance, but non-performance
occurs.

10 Article 1.105
11 Article 1.155
12 See A/CN.9/218, para. 38 (reproduced in this volume, part

two, I, A).

30. As regards case (a), Spain approves of the solution
adopted in paragraph (2). As regards case (b), it observes
that the proper solution (although not explicitly stated
in the paragraph) is that the obligee should be entitled to
recover or forfeit the agreed sum as a supplement to the
defective performance he has received. As regards case
(c), it notes that it is logical to suppose that the agreed
amount would exceed the losses suffered by the obligee
from the defective performance. To permit recovery of the
agreed sum in full in such a case would be contrary to
"economic public order", and accordingly Spain proposes
an amendment to article G to deal with this case. 13 As
regards case (d), article F would apply, as contemplated
in the commentary,14 and the obligee's rights would be
supplemented by the right to damages given by that article.

G. DRAFT CONVENTION AND DRAFT MODEL LAW

ARTICLE F

31. Sweden notes that in this article the principle
that it is justifiable in certain circumstances to recover
damages in addition to the agreed sum is accepted. How
ever, such recovery of damages deprives the agreement of
certainty as to the recoverable sum. Assuming, however,
that this principle is to be accepted, Sweden observes
that the circumstances specified in the article as justi
fying such recovery are too restricted. Other circumstances
(e.g. gross negligence on the part of the obligor) should also
be relevant.

32. The Republic of Korea notes that, while under
article G, paragraph (2), only a court or arbitral tribunal can
vary the agreement of the parties on the amount recoverable,
article F might be construed as giving the obligee the power
to vary the amount recoverable. If this construction is cor
rect, article F should be modified, as the obligee should
not have the power of unilateral variation.

H. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTICLE C

33. Sweden notes that in paragraph (2) of this article
the principle that it is justifiable to reduce the agreed sum
in certain circumstances is accepted. However, the circum
stances regarded therein as justifying a reduction are
too restricted. All the circumstances relating to the con
tract, including both the circumstances at the time of
conclusion of the contract and at a later stage, should be
taken into consideration.

34. Argentina observes that the principle contained
in paragraph (1) is important for preserving certainty in
international trade transactions. Accordingly, paragraph (2),
which contains an exception to that principle, should be
construed restrictively. Reduction of the agreed sum should

13 See para. 35 below.
14 See A/CN.9/218, para. 44 (reproduced in this volume, part

two, I, A).
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only be permitted when the disproportion between the loss
suffered by the obligee and the agreed sum is such that by
recovering the agreed sum the obligee will obtain an ob
vious, unequivocal and clearly disproportionate advantage
without any justifying cause.

3S. In order to give effect to its suggestion in regard
to article E, l 5 Spain suggests that article G should be re
drafted as follows:

"(1) The agreed sum shall not be reduced by a
court or arbitral tribunal except as provided in the
following paragraph.

"(2) The agreed sum may be reduced if it is shown
to be grossly disproportionate in relation to the loss
that has been suffered by the obligee, and if the agreed
sum cannot reasonably be regarded as a genuine pre
estimate by the parties of the loss likely to be suffered
by the obligee. Specifically, it can be reduced when,
after it has been fixed in contemplation of (total)
non-performance, defective performance other than
delay occurs."

[A/CN.9/219/Add.l]*

Introduction

1. Subsequent to the issuance of the analysis of
responses of Goverments and international organizations
(A/CN.9 /219),** responses were received from the Govern
ments of the Federal Republic of Germany, Hungary,
the Netherlands and Norway. These responses are analysed
below.

Part I. Appropriate form for the uniform rules

A. CONVENTION

2. The Netherlands considers a convention to be the
most appropriate form for the uniform rules, as this form
would be the most effective for unification. The Federal
Republic of Germany is of the view, however, that a
convention is not an appropriate form. Many States,
including the Federal Republic of Germany, have national
legislation which creates a fair balance between the rights of
obligors and obligees under liquidated damages and penalty
clauses, taking into account the circumstances prevailing in
the particular States (e.g. the need for consumer protection).
It would be very difficult for States to displace this national
legislation by the uniform rules, and accordingly the
Federal Republic of Germany is doubtful if a convention
would be ratified by a sufficiently large number of States.

* 23 June 1982.
** 28 May 1982.
15 See para. 30 above.

B. MODEL LAW

3. Hungary considers a model law to be the most
appropriate form for the uniform rules. A model law is best
suited to the nature of the uniform rules, and it can be in
corporated in the national legislation in harmony with such
legislation. The Federal Republic of Germany is of the view,
however, that if this form were adopted, the uniform rules
would be embodied in the national legislation only very
incompletely and with substantial alterations, and no effec
tive unification would result.

C. UNCITRAL RULES (GENERAL CONDITIONS)

4. The Federal Republic of Germany and Norway
consider general conditions to be the most appropriate
form. The Federal Republic of Germany notes that in
this form the uniform rules would help the parties in
drafting their contracts by giving uniform criteria accord
ing to which, in the case of total or partial failure to
perform the contract, the relation of claims for perfor
mance on the one hand and claims for penalties or damages
on the other can be adjusted. Norway notes that the form
of general conditions will make it possible to simplify the
text, in particular regarding its scope of application. This
form will also facilitate a clearer text for article F (because
the rule therein can be linked to the intention of the parties)
and for article G (because questions of modification based
on the validity of the contract can be left to the appli
cable law).

Part II. Comments on specific articles

A. DRAFT CONVENTlON AND DRAFT MODFL LAW,
ARTlCLE A, PARAGRAPH (1)

5. The Netherlands proposes the deletion of the term
"agreed" appearing before the phrase "sum of money" as it
is not necessary that the parties specify an exact sum in a
liquidated damages or penalty clause. It is sufficient that it
should be possible to determine the sum on the basis of the
agreement.

6. Norway proposes clarification that the uniform
rules do not apply to any guarantee by a third party (e.g.
bank or other credit institution).

B. DRAFT CONVENTlON AND DRAFT MODEL LAW,
ARTlCLE E, PARAGRAPH (2)

7. The Netherlands and Norway propose the modifi
cation of this paragraph to clarify that when the last clause
of this paragraph 1 applies, the effect is not to impose a
restriction on the obligee's choice between recovery of per-

1 " ... unless the agreed sum cannot reasonably be regarded as
a substitute for performance."
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formance, or recovery or forfeiture oft4e agreed sum, but to
remove the restriction' on concurrent' recovery of perfbr
mance and recovery or forfeiture of the agreed sum. To
secure this clarification, Norway suggests the followirig re
drafting:

"(2) Where the agreed sum is to be recoverable
or forfeited on no'n-performance, or defective perfor
mance other than delay" the obligee is entitled to recover
or forfeit the agreed sum. However, he is not so entitled
where performance has been effected, unless the agreed
sum cannot reasonably be regarded as a substhute for
performance.,,2 '

C. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTICLE F

8. The Netherlands notes that it is unnecessary for
this article to state that the obligee is entitled, in respect
of a failure of performance, to recover the agreed sum. The
article should only state that, in the circumstill1ce~ speci
fied therein,3 the obligee is entitled to damages to the
extent of the loss not covered by the agreed sum.

9. Norway notes that liquidated damages or penalty
clauses may be formulated for different purposes:

(a) As a clause exclusively providing a penalty, indepen
dent of damages; or

(b) As a clause providing for liquidated damages, limit
ing the damages to a maximum amount; or

(c) As a clause providing minimum damages, but not
preventing the recovery ofexcess damages.

10. Norway notes that the article as presently drafted
attempts to provide a single rule in respect of clauses with
these different purposes, and that this leads to unsatis
factory results. Norway proposes that the rule to be applied
under the article should be made to depend on the inten
tion of the parties in formulating the clause. The fact that
the need for additional damages may differ according to
whether the breach of contract consists of delay, non-per
formance or defective performance should also be taken
into account.

11. Norway accordingly makes the following sugges

tions:

(a) That the last sentence of the article4 be deleted; or

(b) That the article should be re-drafted as follows:

"Unless the parties have agreed otherwise, if a failure
of performance in respect of which the, parties have
agreed that a sum of money is to be recoverable or for-

2 New wording in italics. . ' .
3 "... but only if he can prove that hiS loss grossly exceeds the

agreed sum." . . ' ,
4 " ... but only if he can prove that hiS loss greatly exceeds the

agreed sum."

feited' occurs, the obligee is entitled, in respect of the
failure, to recover or ,forfeit the sum, and is entitled to
dam,ages for 'loss not intended to be cOliered by the
agreed sum (e.g. where the sum is not to be regarded
only as a penalty independent of any loss or as liqui
dated maximum damages). ,,5

The following sentence may also be added if considered
necessary:

"However, where the agreed sum must be regarded as
part Of the damages, the obligee may claim damages to
the extent of the loss notactually covered by the sum. ,>6

D. DRAFT CONVENTION AND DRAFT MODEL LAW,

ARTICLE G

12. The Federal Republic of Germanyno(es that, if
the form of general conditions is adopted for the uniform
rules, the present drafting of this article may be inappro
priate. The national legisl.ation of many Stlltes, including
that of the Federal Republic of Germany, contains manda
tory provisions providing fOr review by the courts of, liqui
date,d damages and penalty clauses in certain cases. Such
legislation would, to some degree at least, conflict with the
provisions of article G. Accordingly, the Federal Republic
of Germany suggests that it should be expressly provided,
either in article GOr elsewhere in the uniform rules, that
when such mandatory provisions are incol).sistent with the
uniform rules, the former is to prevail.

13. Norway notes that the difficulties encountered in
articleG will be reduced if ~he uniform rules are given ,t1;le
form of general conditions, which will be subject'to manda
tory law e.g. rules on validity Qr on unconscionable con
tracts. Norway proposes that, if this form is to be ,chosen,
paragraph (1) ofthis article should be re-drafted as follows:

"(1) The agreed sum shall not be reduced by a court
or arbitral tribunal, unless to the extent that the agree
mentmay be modified according to the rUles on validity
of contracts or on unconscionable contracts under the
law applicable ,,7

14. The Netherlands proposes that the uniform rules
should state that parties cannot by agreement vary the pro
visions of this article. This might be done .in a new para
graph added to this article, or in a new article specifying
which articles the patties can vary (articles D to F) and
which they cannot (articles I).. to C and G). If a new ar,ticle
is formulated, the provisions in articles D to F enabling the
parties to modify those articles could be deleted.

15. The: Netherlands notes that the provisions in this
article defming the conditions under which an agreed sum
can be reduced may be inappropriate for cases where the

5 New wording in italics.
6 Idem.
7 Idem.
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function of the agreed sum is not to compensate the obligee
for loss he might suffer by the obligor's non-performance,
but to coerce the obligor to perform. For instance, where
the agreed sum was stipulated to coerce the obligor to per
form an obligation, non-performance of which would not
result in appreciable financial loss to the obligee, the obli
gor may be able to obtain a reduction, which in the circum
stances would be inappropriate.

16. The Netherlands suggests that, before an agreed
sum can be reduced under paragraph (2) of this article,
both conditions specified in the paragraph8 must be satis
fied, and that the paragraph should clearly state this require-

8 "If it is shown to be grossly disproportionate in relation to
the loss that has been suffered by the obligee, and if the agreed sum
cannot reasonably be regarded as a genuine pre-estimate by the par
ties of the loss likely to be suffered by the obligee."

ment. The Federal Republic of Germany and Norway, how
ever, are of the view that paragraph (2) should be modified
to enable reduction of the agreed sum if only one of the
conditions is satisfied. The Federal Republic of Germany
notes that to require both conditions to be satisfied exces
sively restricts the scope of application of the article to a few
cases which in practice rarely occur. Norway suggests the
following re.drafting of the paragraph:

"(2) However, the agreed sum may be reduced if
it is shown to be unreasonably disproportionate in rela
tion to the loss suffered by the obligee, or if the agreed
sum cannot reasonably be regarded to reflect a genuine
pre-estimate by the parties of the loss likely to be suffered
by the obligee.,,9

9 New wording in italics.
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Introduction

1. In response to decisions by the United Nations
Commission on International Trade Law (UNCITRAL),
the Secretary-General prepared a draft Uniform Law on
International Bills of Exchange and International Promis
sory Notes, with commentary (A/CN.9/WG.IV/WP.2).1 At
its fifth session (1972), the Commission established a Work
ing Group on International Negotiable Instruments. The
Commission requested that the above draft Uniform Law
be submitted to the Working Group and entrusted the
Working Group with the preparation of a fmal draft.2

2. The Working Group held its first session in Geneva
in January 1973. At the session the Working Group con-

* For consideration by the Commission see Report, chapter III,
A (part one, A, above).

** 16 February 1981.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourth session, Official Records of the
General Assembly, Twenty-sixth Session. Supplement No. 17
(A/8417), para. 35 (Yearbook ... 1971, part one, II, A). For a brief
hist.ory of the subject up to the fourth session of the Commission,
see A/CN.9/53, paras. 1 to 7. See also Report of the United Nations
Commission on International Trade Law on the work of its fifth ses
sion, Official Records of the General Assembly, Twenty-seventh Ses
sion, Supplement No. 17 (A/B717), para. 61 (2) (c) (Yearbook ...
1972, part one, II, A).

2 Ibid., para. 61 (1) (a).
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sidered articles of the draft Uniform Law relating to transfer
and negotiation (articles 12-22), the rights and liabilities
of signatories (articles 27 -40), and the defmition and rights
of a "holder" and a "protected holder" (articles 5 -6 and
23 _36). 3

3. The second session of the Working Group was held
in New York in January 1974. At that session the Working
Group continued consideration of articles of the draft
Uniform Law relating to the rights and liabilities of signa
tories (articles 41-45) and considered articles in respect
of presentment, dishonour and recourse, including the legal
effects of protest and notice of dishonour (articles 46 _62).4

4. The third session was held in Geneva in January 1975.
At that session the Working Group continued its considera
tion of the articles concerning notice of dishonour (articles
63 -66). The Group also considered provisions regarding
the sum due to a holder and to a party secondarily liable
who takes up and pays the instrument (articles 67 -68) and

3 Report of the Working Group on International Negotiable
Instruments on the work of its first session (Geneva, 8-19 January
1973), A/CN.9/77 (Yearbook ... 1973, part two, II, 1).

4 Report of the Working Group on International Negotiable
Instruments on the work of its second session (New York, 7-18
January 1974), A/CN.9/86 (Yearbook ... 1974, part two, II, 1).
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provisions regarding the circumstancC;ls in which a party is
discharged of his liability (articles 69- 78).5

5. The fourth session of the Working Group was held
in New York in February 1976. At that session the Working
Group considered articles 79 to 86 and articles 1 to 11 of
the draft Uniform Law, thereby completing its first reading
of the draft text of the law.6 .

6. At the fifth session of the WorkiQg Group, held in
New York in July 1977, the Working Group commenced
its second reading of the draft Uniform Law (retitled at
that session "draft Convention on International Bills of
Exchange and International Promissory Notes") and con
sidered articles 1 to 24.7

7. The sixth session of the Working Group was held in
Geneva in January 1978; At that session the Working Group,
continuing its second reading of the text of the draft Con·
vention on International Bills of Exchange and International
Promissory Notes, considered articles 5 and 6 and articles
24 to 53. 8

8. The seventh session of the WorkingGroup was held
in New York in January 1979. At that session the Working
Group, continuing its second reading of the text of the
draft Convention on International Bills of Exchange and
International Promissory Notes, considered articles 24 and
53 to 70.9

9. The eighth session of the Working Group was held in
Geneva in September 1979. At that session the Working
Group, continuing its second reading of the text of the draft
Convention on International Bills of Exchange and Inter
national Promissory Notes, considered articles 1, 5, 9, 11
and 70 to 86. 10 In response to a decision by the Commission
at its twelfth session,11 the Working Group, at its eighth
session, requested the Secretariat to commence prepara
tory work in respect of uniform rules applicable to interna
tional cheques.

10. The ninth session of the Working Group was held
in New York in January 1980. At that session the Working
Group, continuing its third reading of the text of the draft

5 Report of the Working Group on International Negotiable
Instruments on the work of its third session' (Geneva, 6-17 January
19752, A/CN.9/99 (Yearbook ... 1975, part two, II, 1).

Report of the Working Group on International Negotiable
Instruments on the work of its fourth session (New York, 2-12
February 1976), A/CN.9/117 (Yearbook ... 1976,parttwo, 11,1).

7 Report of the Working Group on International Negotiable
Instruments on the work of its fifth session (New York, 18-29 July
1977J' A/CN.9/141 (Yearbook ... 1978, part two, II, A).

Report of the Working Group on International Negotiable
Instruments on the work of its sixth' session (Ger,eva, 3-13 January
1978J' A/CN.9/147 (Yearbook ... 1978, part two, II, B).

Report of the Working Group on International Negotiable
Instruments on the work of its seventh session (New York, 3-12
January 1979), A/CN.9/157 (Yearbook ... 1979, part two, II, A).

10 Report of the Working Group on International Negotiable
Instruments on the work of its eighth session (Geneva, 3-14 Septem
ber 1979), A/CN,9/178 (Yearbook ... 1980, part two, III, A).

11 Report of the United Nations Commission on International
Trade Law on the work of its twelfth session, Official Records of
the General Assembly, Thirty-fourth Session, Supplement No. 17
(A/34/17), para. 44 (Yearbook ... 1979, part one, II, A).

Convention on International Bills of Exchange and Interna
tional Promissory Notes, considered articles 13 to 85 and
articles 5 (10) in 'connection with article 22. 12 TheWorking
Group also considered articles 1 to 30 of the uniform rules
applicable to international cheques as drafted by the Secre
tariat (A/CN.9/WG.IV/WP.15).

11. The tenth session of the Working Group was held
at Vienna from 5 to 16 January 1981. At that session the
Working Group continued its consideration of the Uniform
Rules applicable 'to International Cheques as drafted by the
Secretariat, and considered draft articles 34, X, 41 to 45,
53 to 66 bis, 67 to 68, 70, 70 bis, 71 and 72,74, 74 bis,
74 ter, 74 quater, 78 to 85 and A to F (crossed cheques).
It also considered legal issues arising outside the cheque,
post-dated cheques and certain other issues. 13

12. The Working Group held its eleventh session in
New York from 3 to 14 August 1981. The Working Group
consists of the following eight members of the Commission:
Chile, Egypt, France, India, Nigeria, Union of Soviet Socia
list Republics, United Kingdom of Great Britain and Nor
thern Ireland and United States of AmeriCa. All members
of the Working Group were represented at the eleventh
session. The session was also attended by observers of the
following States: Argentina, Australia, Austria, Brazil,
China, Colombia, Cuba, Czechoslovakia, El Salvador,
Gabon, Italy, Japan, Kenya, Malaysia, Philippines, Portu
gal, Republic of Korea, Romania, Suriname, Sweden,
Switzerland, Trinidad and Tobago, Turkey and Venezuela,
and by observers from the following international organiza
tiems: International Monetary Fund, Hague Conference on
Private International Law, European Banking Federation
and International Chamber of Commerce.

13. The Working Group elected the following officers:

Chairm<;tn: Mr. Rene Roblot (Fr<;tnce)
Rapporteur: Mr. Ibrahim Youssri (Egypt)

14. The Working Group had before it the following
documents:* provisional agenda (A/CN.9/WG.IV/WP.20),
two notes by the Secretariat setting forth draft articles
of the Uniform Rules applicable to International Cheques
(A/CN.9/WG.IV/WP.15 and 19), a note by the Secretariat
setting forth certain revised draft articles of the Uniform
Rules applicable to International Cheques (A/CN.9/WG.IV/
WP.21), a note by the Secretariat setting forth certain
revised draft articles of the draft Convention on Inter
national Bills of Exchange and International Promissory
Notes (A/CN.9/WG.IV/WP.22), a note by the observer
of the Hague Conference on Private International Law on

* The documents are reproduced in this volume, part two, II, A,
2, (a) to (h).

12 Report of the Working Group on International Negotiable
Instruments on thework of its ninth session (New York, 2-11 January
198m, A/CN.9/181 (Yearbook ... 1980, part two, Ill, B);

1::1 Report of the Working Group on International Negotiable
Instruments on the work of its tenth sessic;m (Vienna, 5-16 January
1981), A/CN.9/196 (Yearbook ... 198J., part two, II, A).
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questions not dealt with in the draft Convention (A/CN.9/
WG.IV/WP.23), the text of draft articles of the draft Con
vention on· International Bills of Exchan$l and Interna
tional Promissory Notes as prepared by aDrafting Group
convened by the Secretariat (A/CN.9/WG.IV/WP.24 and
Add. 1-2), the text of draft articles of the Uniform Rules
applicable to International Cheques as prepared by the
same Drafting Group (A/CN.9/WG.IV/WP.25 and Add. 1),
and the reports of the ninth alld tenth sessions of the Work
ingGroup (A/CN.9/181 and 196).

Deliberations and Decisions

15.. The Working Group continued, its consideration
of the draft Uniform Rules applicable to International
Cheques as seHorth in documents A/CN:9/WG.IV/WP.15,
19 and 21. The Group decided to change the title of the
draft text to "Draft Convention on International Cheques".
At the present session .the Working Group also considered
certain articles of the draft Convention on International
B,ills of Exchange and International Promissory Notes.

16. The Working Group considered and adopted with
some modifications the complete text of the draft Conven
tion on International Cheques and of the draft Convention
on International Bills of Exchange and International
Promissory Notes, as revised by the Drafting Group (A/
CN.9/WG.IV/WP.24 and Add. 1-2 and· WP.25 and Add. 1).*
The final text of the draft Convention on International
Cheques is set forth in documentA/CN.9/212** and of the
draft Convention on International Bi1l§ of Exchange and
International Promissory Notes in A/CN.9/211.***

17. The Working Group thereby completed the task
entrusted to it by the Commission to prepare a draft Con
vention on International Bills of Exchange and Interna
tional Promissory Notes, and a draft Convention on Inter
national Cheques. The Working Group took note of the
decision of the Commission, at its fourteenth session, to
request the Secretary-General to circulate the texts, together
with a commentary, to all Governments and interested
international organizations for their comments,14

18. The Working Group took note of t1}e decision of
the Commission, at its fourteenth session, to request the
Working Group to consider various possibilities in regard
to the formulation of a unit of account of-constant value,
whiCh would serve as a point of reference in international
conventions for expressing amounts in monetary terms,
and to prepare a text if possible. 15

* Reproduced in this volume, part two, II, A, 2, (d), (e), (j).
** Reproduced in this volume, part two, II, A, 5.
*** Reproduced in this volume, part two, II, A, 3.
14 Report of the United Nations Commission on International

Trade Law on the work of its fourteenth session, Official Records of
the General Assembly. Thirty-sixth Session, Supplement No. 17
(A/36/1?), para. 22.

15 Ibid.. para. 32.

19. The Working Group decided to hold its next
session (the twelfth session) at Vienna from 4 to 15 January
19B2.

20. At the close of its session, the Working Group
expressed its appreciation to the observers of States and
to representatives of int.ernational organizations who
attended the session.

I. DRAFT CONVENTION ON INTERNATIONAL CHEQUES

Draft articles 1 to 85, A to F, a and {316

21. The Working Group decided to examine in second
reading draft articles 1 to 85, A to F, a and {3 of the draft
Convention on International Cheques.

Article 1, paragraph (1)

22. The text of article 1, paragraph (1), as considered
by the Working Group, is as follows:

"This Convention applies to international cheques."

23. The Working Group adopted this paragraph.

Article 1, paragraph (2)

24. The text of article 1, paragraph (2), as considered
by the Working Group, is as follows:

"An international cheque is a written instrument
which

"(a) Contains, in the text thereof, the words 'inter
national cheque (Convention of ...)';

"(b) Contains an unconditiOllal order whereby the
drawer directs the drawee to pay a d.efinite sum ofmoney
to the payee or to his order or to bearer;

"(c) Is drawn on a banker or on a person or institu-
tion assimilated by the applicable law to a banker;

"(d) Is payable on demand;

"(e) Is dated;

"if) Shows that at least two of the following places
are situated in different States:

"(i) The place where the cheque is drawn;

"(ii) The place indicated text to the name or the
signature of the drawer;

"(iii) The place indicated next to the marne of the
drawee;

16 Each draft article is numbered to (orrespond to the 9raft
article in the draft Convention on International Bills of Exchange
and International Promissory Notes which relates to the same or a
similar issue. Accordingly, when a draft article in that draft Conven
tion has no relation to cheques, there is an interruption in the
numbering sequence of the draft articles set forth here and when a
draft article here has no relation to bills of exchange or promissory
notes, it is identified by a letter (e.g. articles A to F on crossed
cheques).
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"(iv) The place indicated next to the name of the
payee;

"(v) The place of payment;

"(g) Is signed by the drawer."

25. The Working Group adopted subparagraphs (a)
and (b).

26. As regards subparagraph (c), it was observed that
the words "by the applicable law" introduced an element
of uncertainty, in that it was not immediately clear which
test should be used to determine that law. The Working
Group decided to delete these words since they were super
fluous.

27. As regards subparagraph (d), the Working Group
reconsidered whether the requirement should be retained.
After deli1;leration, the Group decided to maintain' it9
decision taken at its ninth session (A/CN.9/181, paragraphs
162-163),* and therefore to delete as a formal requisite the
reference to a cheque being payable on demand. Instead,
the Group decided. that the rule that a cheque be payable
on demand should be dealt with in article 9 of the draft
Convention on International Cheques.

28. The Working Group adopted subparagraphs (e), if)
and (g).

Article 1, paragraph (3)

29. The text of article 1, paragraph (3), as considered
by the Working Group, is as follows:

"Prbof that the statements referred to in paragraph
(2) if) of this article are incorrect does not affect the
application of this Convention."

30. The Working Group adopted this paragraph.

Article 3

31. The text of article 3, as considered by theWorking
Group, is as follows:

"This Convention applies without regard to whether
the places indicated on an international cheque. pursuant
to paragraph (2) if) of article 1 are situated in Contract
ing States."

32. The Observer of the Hague Conference on Private
International Law expressed the view that the Convention
should apply only when the place ofpayment was situated
in a Contracting State. The Working Group, after discussion,
adopted article 3 without change.

Article 4

33. The text of article 4, as considered by the Working
Group, is asfollows:

* Yearbook ... 1980, part two, III, B.

"In the interpretation and application of this Conven
tion, regard is to be had to its international character
and to the need to promote uniformity."

34. The Working Group adopted this article.

Article 5, paragraphs (l), (2). (3), (4) and (5)

35. The text of article 5, paragraphs (1), (2), (3), (4)
and (5), as considered by the Working Group, is as follows:

"(1) 'Cheque' means an international cheque
.governe'd by this Convention:

"(2) 'Drawee' means the banker on whom a cheque
is drawn;

"(3) 'Payee' means the person in whose favour the
drawer directs payment to be made;

"(4) 'Bearer' means a person in possession of a
cheque payable to bearer or endorsed in blank;

'~(5) 'Holder' means the person referred to in article
13bis."

36. The Working Group adopted these paragraphs.

Article 5, paragraph (6)

37. The text of article 5, paragraph (6), as considered
.by the Working Group, is as follows:

" 'Protected holder' means aholder of a cheque which,
when he became a holder, was complete and regular on
its face and not overdue [in accordance with article 53
if»), provided that, at that time, he was without know
ledge of any claim to or defence upon the cheque refer
red to in article 24 or o( the fact that it was dishonoured
by non-payment."

38. The Working Group noted that the Drafting Group
had prepared a modified draft text of the definition of the
terril "protected holder" for the draft Convention on Inter
national Bills of Exchange and International Promissory
Notes. This text was as follows:

" 'Protected holder' means the holder of an instrument
which, when he became a holder, was completed and regu
lar on its face, provided that:

"(a) He was,at that time, without knowledge of
circumstances giving rise to a claim to or defence upon
the instrument referred to in article 24 or of the fact that
it was dishonoured by non-acceptance or non-payment;

"(b) The time-limit provided by article 53 for pre
sentment of that instrument for payment had not then
expired."

39. It was observed that the words "without knowledge
of circumstances giving rise to a claim to or defence upon
the instrument" might be interpreted too widely. It was
suggested that me,re knowledge of such circumstances should
not necessarily prevent a holder from being a protected
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holder. The Working Group, after discussion, agreed with this
observation, and decided to replace the above-quoted words
by the words "without knowledge of a claim to or defence
upon the instrument."

40. As a result of this decision, the Working Group
adopted the following text of paragraph (6) of the draft
Convention on International Cheques:

"'Protected holder' means the holder of a cheque
which, when he became a holder, was complete and
regular on its face, provided that:

"(a) He was, at that time, without knowledge ofa
claim to or defence upon the cheque referred to in
article 24 or of the fact that it was dishonoured by non
payment;

"(b) The time-limit provided by article 53 for pre
sentment of the cheque for payment had not then ex
pired."

Article 5, paragraph (7)

41. The text of article 5, paragraph (7), as considered
by the Working Group, is as follows:

" 'Party' means a personwho has signed a cheque."

42. The Working Group noted that the Drafting Group
had proposed a modified draft text of the defInition of the
term "party" for the draft Convention on International
Bills of Exchange and International Promissory Notes,
which reads as follows:

" 'Party'means any person who has signed an instru
ment [as drawer, maker, acceptor, endorser or guaran
tor].

43. The Working Group decided to use a similar
approach to the defInition of the term "party" in the draft
Convention on International Cheques and adopted the follow
ing text:

"'Party' means any person who has signed a cheque
as drawer, endorser or guarantor."

Article 5, paragraph (8)

44. The text of article 5, paragraph (8), as considered
by the Working Group, is as follows:

"'Forged signature' includes a signature which is
forged by the wrongful or unauthorized use of a stamp,
symbol, facsimile, perforation or other means by which a
signature may be made in accordance with article 27."

45. The Working Group adopted this paragraph. 17

Article 6

46. The text of article 6, as considered by the Working
Group, is as follows:

17 As to new paragraph (9) of article 5, see discussion and deci
sion below, paras. 222-229.

"For the purposes of this Convention, a person is
considered to have knowledge of a fact if he has actual
knowledge of that fact or could not have been unaware
of its existence."

47. The Working Group adopted this article.

Article 7

48. The text of article 7, as considered bythe Working
Group, is as follows:

"The sum payable by a cheque is deemed to be a
defmite sum although the cheque states that it is to be
paid

"(a) With interest;

"(b) According to a rate of exchange indicated on
the cheque or to be determined as directed by the cheque;
or

"(c) In a currency other than the currency in which
the amount of the cheque is expressed."

49. The Working Group re-affIrmed its view that a
stipulation on a cheque that it is to be paid with interest
should be without any legal effect on the cheque. Accord
ingly, the Working Group decided to delete paragraph (a),
and to add a new article 7 bis worded as follows:

"Any stipulation on a cheque that it is to be paid
with interest is deemed not to have been written on the
cheque."

Article 8

50. The text of article 8, as considered by the Working
Group, is as follows:

"(1) If there is a discrepancy between the amount of
the cheque expressed in words and the amount expressed
in fIgures, the sum payable is the amount expressed in
words.

"(2) If the amount of the cheque is expressed in a
currency having the same description as that of at least
one other State than the State where payment is to be
made as indicated on the cheque and the specifIed
currency is not identifIed as the currency of any St~te,

the currency is to be considered as the currency of the
State where payment is to be made.

"(3) If a cheque states that it is to be paid with
interest, without specifying the date from which interest
is to run, interest runs [from the date ofthe cheque] {from
the date on which the cheque is issued).

"(4) A stipulation ona cheque stating that it is to
be paid with interest is to be disregarded unless it indi
cates the rate at which interest is to be paid."

51. As a consequence of the decision reached under
article 7, the Working Group decided to delete paragraphs
(3) and (4), and to adopt paragraphs (1) and (2).
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Article 9

52. The text of article 9, as considered by the Working
Group, is as follows:

"A cheque is payable on demand:

"(a) If it states that it is payable on demand or at
sight or on presentment or if it contains words of similar
import, or

"(b) If no time of payment is expressed."

53. Pursuant to its decision taken in respect of article
I (2) (d), deleting the reference to the requirement that a
cheque "is payable on demand", the Working Group decided
to revise article 9 to read as follows:

"A cheque is always payable on demand. It is so pay
able:

"(a) If it states that it is payable on demand or at
sight or on presentment or if it contains words of similar
import, or

"(b) If no time of payment is expressed, or

"(c) Even though it is stated on the cheque that it i~

payable at a definite time."

Articles 10,11,13, new article, 13 bisand 15

54. The text of articles 10, 11, 13, new article, 13 bis
and 15, as considered by the Working Group, is as follows:

"Article 10

"(1) A cheque may

"(a) Be drawn by the drawer on himself orbe drawn
payable to his order;

"(b) Be drawn by two or more drawers;

"(c) Be payable to two or more payees.

"(2) If a cheque is payable to two or more payees
in the alternative, it is payable to anyone of them and
anyone of them in possession of the cheque may exer
cise the rights of a holder. In any other case the cheque is
payable to all of them and the rights of a holder can
only be exercised by all of them."

"Article 11

"(1) An incomplete cheque which satisfies the re
quirements set out in subparagraphs (a) and (g) of para
graph (2) but which lacks other elements pertaining to
one or more of the requirements set out in paragraph (2)
of article I may be completed and the cheque so com
pleted is effective as a cheque.

"(2) When such a cheque is completed otherwise
than in accordance with agreements entered into

"(a) A party who signed the cheque before the
completion may invoke the non-observance of the agree-

ment as a defence against a holder, provided the holder
had knowledge of the non-observance of the agreement
when he became a holder;

"(b) A party who signed the cheque after the com
pletion is liable according to the terms of the cheque so
completed."

"Article 13

"A cheque is transferred

"(a) By endorsement and delivery of the cheque by
the endorser to the endorsee; or

"(b) By mere delivery of the cheque if it is drawn
payable to bearer or if the last endorsement is in blank."

"New article

"(1) An endorsement must be written on the cheque
or on a slip affixed thereto ('allonge '). It must be signed.

"(2) An endorsement may be made

"(a) In blank, that is, by a signature alone or by a
signature accompanied by a statement to the effect that
the cheque is payable to any person in possession there
of;

"(b) Special, by a signature accompanied by an indi
cation of the person to whom the cheque is payable."

"Article 13 bis

"(1) A person is a holder if he is

"(a) The bearer of a cheque; or

"(b) The payee in possession of the cheque; or

"(c) In possession of a cheque

"0) Which has been endorsed to him; or

"(ii) On which the last endorsement is in blank;
and on which there appears an uninterrupted
series of endorsements, even if any of the
endorsements was forged or was signed by an
agent without authority.

"(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse
ment in blank.

"(3) A person is not prevented from being a holder
by the fact that the cheque was obtained under circum
stances, including incapacity or fraud, duress or mistake
of any kind, that would give rise to a claim to, or to a
defence upon, the cheque."

"Article 15

"The holder of a cheque on which the last endorse
ment is in blank may
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"(a) Further endorse the cheque either in blank or
to a specified person; or

"(b) Convert the blank endorsement into a special
endorsement by indicating therein that the cheque is
payable to himself or to some other specified person; or

"(c) Transfer the cheque in accordance with para
graph (b) of article 13."

55. The Working Group adopted these articles.

Article 16

56. The text of article 16, as considered by the Work
ing Group, is as follows:

"[When the drawer or an endorser has inserted in the
cheque or in the endorsement such words as 'not negoti
able', 'not transferable', 'not to order', 'pay (X) only',
or words of similar import, the transferee does not be
come a holder except for purposes of collection.]"

57. After deliberation, the Working Group decided to
insert after the words "the drawer" the words "of a cheque
payable to a payee or his order", in order to make clear that
this provision did not apply to a cheque payable to bearer.

58. The Working Group noted that the Drafting Group
had proposed the following draft text of article 16 of the
draft Convention on International Bills of Exchange and
International Promissory Notes:

"When the drawer, or the maker has inserted in the
instrument, or an endorser in his endorsement, such words
as 'not negotiable', 'not transferable', 'not to order', 'pay
(X) only', or words of similar import, the transferee does
not become a holder except for purposes of collection."

59. The Working Group decided to use similar wording
for the draft Convention on International Cheques, and
adopted the following text:

"When the drawer of a cheque payable to a payee or
to his order has inserted in the cheque, or an endorser in
his endorsement, such words as 'not negotiable', 'not
transferable', 'not to order', 'pay (X) only', or words of
similar import, the transferee does not become a holder
except for purposes of collection."

Articles 17,18,19 and 20

60. The text of articles 17, 18, 19 and 20, as considered
by the Working Group, is as follows:

"Article 17

"(1) A conditional endorsement transfers the cheque
irrespective of whether the condition is fulmled.

"(2) A claim to ,or a defence upon the cheque based
on the fact that the condition was not fulfilled may not
be raised except by the party who endorsed conditionally
against his immediate transferee."

"Article 18

"An endorsement in respect of a part of the sum due
under the cheque is ineffective as an endorsement."

"Article 19

"Where· there are two or more endorsements, it is
presumed, unless the contrary is established, that each
endorsement was made in the order in which it appears
on the cheque."

"Article 20

"(1) When an endorsement contains the words 'for
collection', 'for deposit', 'value in collection', 'by procu
ration', 'pay any bank', or words of similar import,
authorizing the endorsee to collect the cheque (endorse
ment for collection), the endorsee

"(a) May only endorse the cheque for purposes of
collection;

"(b) May exercise all the rights arising out. of the
cheque;

"(c) Is subject to all claims and defences which may
be set up against the endorser;

"(2) The endorser for collection is not liable upon
the cheque to any subsequent holder."

61. The Working Group adopted these articles. 18

Article 21

62. The text of article 21, as considered by the Work
ing Group, is as follows:

"(1) The holder of a cheque may transfer it to a
prior party in accordance with article 13; nevertheless,
in the case where the transferee was a prior holder of
the cheque, no endorsement is required and any endorse
ment which would prevent him from qualifying as a
holder may be struck out.

"(2) The endorsement to the drawee operates only
as an acknowledgement that the endorser has received
from the drawee the sum payable by the cheque [except
in the case where the drawee has several establishments
and the endorsement is made in favour of an establish
ment other than that on which the cheque has been
drawn]."

63. The Working Group decided to delete the" square
brackets from paragraph (2) and adopted this article.

Article 21 bis, paragraph (1)

64. The text of article 21 bis, paragraph (1), as con
sidered by the Working Group, is as follows:

18 See, however, later amendment of article 17 (3) below, paras.
189-192.
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"[(1) A cheque. may be transferred in accordance
with article 13 after the expiration of the period of time
for presentment.]" .

65. The Working Group noted that one justificationlor
the rule contained in this paragraph was-that under article
34 (1 bis) the drawer of a cheque remained liable on the
cheque though the time-limit for due presentment had
expired. The Working Grou:p adopted paragraph (1).

Article 21 bis, paragraph (2)

66. The text of article 21 bis, paragraph (2), as con
sidered by the Working Group is as follows:

"[(2) The transfer of a cheque in accordance with
article 13 after the expiration of the period of time for
presentment or after protest operates only as an assign
ment.]"

67. The Working Group considered that the transferee
under paragraph (1) ofthis article was a holder, and for this
reason paragraph (2) should not be retained.

Article 22, paragraph (1)

68. The Working Group had before it two variant texts
of this paragraph which had been drafted by the Secretariat
in response to a decision taken by the Working Group at its
tenth session (A/CN.9/196, paragraph 118).*The texts were
directed towards the question whether article 22 should im
pose upon the drawee ofa cheque who had paid the cheque
to a forger a liability for damages to the person who had
suffered loss because of the forged endorsement. These
variant texts are as follows:

Variant A

"If an endorsement is forged, any person has against
the forger, against the person who took the cheque
directly from the forger and against the drawee who paid
the cheque to the forger the right to recover compen
sation for any damage that he may have suffered because
of the forgery."

Variant B

"If an endorsement is forged, any party has against
the forger, against the person who took the cheque
directly from the forger and against the drawee who paid
the cheque to the forger with knowledge of the forgery
the right to recover compensation for any damage that
he may have suffered because of the forgery."

69. Opinions were divided on this issue. Under one
view, the drawee should be subject to such liability whether
he paid with or without knowledge of such forgery (variant
A). Under another view, such liability should exist only where
the drawee had paid with knowledge of the forged endorse
ment (variant B). The Working Group, after deliberation,

* Yearbook ... 1981, part two, iI, A.

decided that the article should not deal with the liability of
the payor bank, ,and that the article should expressly state
that this liability did not fall within the coverage of the draft
Convention.

70. The question was raised whether anyliability should
be imposed upon an endorsee to whom the cheque had been
transferred by the forger for collection. The prevailing view
was that article 22 should not deal with this aspect but that
the person who 'had suffered loss because of the forgery
could rely on such rights or remedies as he was entitled to
under national law.

.71. As a result of these decisions, the Working Group
adopted the following text: .

"(1) If an endorsement is forged, any party has
against the forger, and against the person to whom the
cheque was directly transferred by the forger, the right
to recover compensation for any damage that he may
have suffered because of the forgery.

"(1 bis) Except to the extent provided in articles
C and F, the liability of a drawee who pays, or of an
endorsee for collection who coll~cts, a cheque on which
there is a forged endorsement is not regulated by this

. Convention.,,19

Article 22, paragraph (2)

72. The text of article 22, paragraph (2), as considered
by the Working Group, is as follows:

~"[The drawer of the cheque has a simil:tr right to com
pensation in circumstances where damage is caused to
him by forgery of the signature of the payee.]"

73. The Working Group deleted the 'square brackets
from this paragraph and adopted it.

Article 22, new paragraph (3)

74. In accordance with a decision taken at its ninth
session (A/CN.9/181 * paragraph 40), the Working Group
decided to add the following paragraph, to be numbered as
paragraph (3):

"For the' purposes of this article, an endorsement
placed on a cheque by a person in a representative capa
city without authority has the same effects as a forged
endorsement."

Article 23

75. The text of article 23, as considered by the Work
ing Group, is as follows:

"(1) The holder of a cheque has 'all the rights con
ferred on him by this Convention against the parties to
the cheque.

* Yearbook ... 1980, part two, iII,B.
19 See, however, later amendment below, para. 239.



Part Two. International payments 51

"(2) The holder is entitled to transfer the cheque
in accordance with article 13."

76. The Working Group adopted this article.

Articles 24 and 25

77. The text of articles 24 and 25, as considered by
the Working Group, is as follows:

"Article 24

"(1) A party may set up against a holder who is
not a protected holder:

"(a) Any defence available under this Convention;

"(b) Any defence based on an underlying trans
action between himself and the drawer or a previous
holder or arising from the circumstances as a result of
which he became a party;

"(c) Any defence to contractual liability based on
a transaction between himself and the holder;

"(d) Any defence based on incapacity of such
party to incur liability on the cheque or on the fact that
such party signed without knowledge that his signature
made him a party to the cheque, provided that such
absence of knowledge was not due to negligence.

"(2) The rights to a cheque of a holder who is not
a protected holder are subject to any valid claim to the
cheque on the part of any person.

"(3) A party may not raise as a defence against a
holder who is not a protected holder the fact that a third
person has a claim to the cheque unless:

"(a) Such third person asserted a valid claim to the
cheque; or

"(b) Such holder acquired the cheque by theft or
forged the signature of the payee or an endorsee, or
participated in such theft."

''Article 25

"(1) A party may not set up against a protected
holder any defence except:

"(a) Defences under articles 27 (1),28,29 (1), 30
(2) (3), 34 (2), 41 (1) (2), 43 (4), 54, [55], [58], [60]
and 79 of this Convention;

"(b) Defences based on the incapacity of such
party to incur liability on the cheque;

"(c) Defences based on the fact that such party
signed without knowledge 'that his signature made him a
party to the cheque, provided that such absence of
knowledge was not due to his negligence.

"(2) Except as provided in paragraph (3), the rights
to a cheque of a protected holder are not subject to any
claim to the cheque on the part of any person.

"(3) The rights of a protected holder are not free
from any valid claim to, or any defence to liability upon,
the cheque arising from the underlying transaction
between himself and the party by whom the claim or
defence is raised or arising from any fraudulent act on
the part of such holder in obtaining the signature on the
cheque of that party.

"(4) The transfer of a cheque by a protected
holder vests in any subsequent holder the rights to and
upon the cheque which the protected holder had, except
where such subsequent holder participated in a trans
action which gives rise to a claim to or a defence upon the
cheque."

78. The Working Group decided to delete the reference
to articles 58 and 60 in article 25 (1) (a). The reason for
this deletion was that where a cheque had been presented
for payment within the period of 120 days provided for in
article 53 if) and had not been protested upon dishonour,
the defence of failure to protest which under article 60
discharges the drawer, the endorsers and their guarantors
could not be raised against a protected holder to whom the
instrument had been transferred after tlie dishonour.

79. The Working Group. noted that the Drafting Gr<?up
had proposed a modified draft text of articles 24 and 25 of
the draft Convention on International Bills of Exchange
and International Promissory Notes, which is as follows:

''Article 24

"(1) A party may set up against a holder who is
not a protected holder:

"(a) Any defence available under this Convention;

"(b) Any defence based on an underlying trans
action between himself and the drawer or a previous
holder or arising from the circumstances as a result of
which he bacame a party;

"(c) Any defence to contractual liability based on
a transaction between himself and the holder;

"(d) Any defence based on incapacity of such party
to incur liability on the instrument or on the fact that
such party signed without knowledge that his signature
made him a party to the instrument, provided that such
absence of knowledge was not due to his negligence.

"(2) The rights to an instrument of a holder who is
not a protected holder are subject to any valid claim to
the instrument on the part of any person.

"(3) A party may not raise as a defence against a
holder who is not a protected holder the fact that a third
person has a claim to the instrument unless:

"(a) Such third person asserted a valid claim to the
instrument; or
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"(b) Such holder acquired' the inijitrliment by theft
or forged the signature of the payee or an endorsee, .or
participated in such theft."

"Article 25

"(1) . A party may not set up against a protected
holder any defence except:

"(a) Defences under articles 27 (1),28, 29 (1),30
(2,3),50,55,57,60 and 79 of this Convention;

"(b) Defences based on the underlying transaction
between himself and such holder or arising from any
fraudulent act on the part of such holder in obtaining
the signature on the instrument of that party;

"(c) Defences based on the incapacity of such party
to incur lillbility on the instrument or on the fact that
such party. signed without knowledge that his signature
m.lldehim a party to the instrument, provided that such
absence of knowledge was not due to his negligence.

"(2) The rights to an instrument of a protected
"holder are not subject to any claim to the instrument Oij

the part of any person, except a valid claim arising from
the underlying transaction between himself and the per
son by whom the claim- is raised or arising from any
fra~dulent act on the part of such holder in, obtaining
the signature on the instrument of that petson."

"Article 25 bis

"(1) The transfer of an instrument by a protected
holder vests in any subsequent holder the rights to and
upon the instrument which the protected holder had"
except where such subsequent holder participated iIi a
transaction which gives rise to a claim to or adefence
upon the instrument.

"(2) If a party pays the instrument in accordance
with article 67 and the instrument is transferred to him,
such transfer does not vest in that party the rights to and
upon the instrument which any previous protected
holder had."zo

80. The Working Group decided to follow a similar
approach, and adopted the following text:

"Article 24

,"(1) A party may set up against a holder who is.
not a protected holder:

"(a) Any defence available under this Convention;

"(b) Any defence based ot! an underlying trans,
action between himself and the drawer or a previous
holder or arising from the circumstances as a resul(of
which he became a party;

20 Paragraph (2) sets forth a proviSion p~eviously contained in
article 68 (2).

"(c) Any defence to contractual liability based on
a transaction between himself and the holder;

"(d) Any defence based on incapacity of such
party to incur liability on the cheque or on the fact that
such party signed without knowledge that his signature
made him a party to the cheque, provided that such
absence of knowledge was not due to his negligence.

"(2) The rights to a cheqlle of a holder who is not
a protected holder are subject to any valid claim to the
cheque on the part of any person.

"(3) A party may not raise as a defence against a
holder who is not a protected holder the fact that a third
person has a claim to the cheque unless:

"(a) Such third person asserted a valid claim to the
cheque; or

"(b) .Such holder acquired the cheque by theft or
forged· the signature of the payee or an endorsee, or
participated in such theft."

"Article 25

"(1) A party may not set up against a protected
holder any defence except:

"(a) . Defences under articles 27 (1), 28, 29 (1), 30
(2,3),41 (1) (2), 43 (4), 54, 55 and 79 of this Conven
tion;

"(b) Defences based on the underlying transaction
between himself and such holder or arising from any
fraudulent act on the part of such holder in obtaining
the signature on the cheque of that party;

"(c) Defences based on the incapacity of such party
to incur liability on the cheque or on the fact that such
party signed without knowledge that his signature made
him a party to the cheque provided that such absence of
knowledge was not due to his negligence.

"(2) The rights to a cheque of a protected holder
are not subject to aI1Y' claim to the cheque on the part of
any person, except a valid claim arising from the under
lying transaction between himself and the person by
whom the claim is raised Or arising from any fraudulent
act on the part of such holder in obtaining the signature
on the cheque of that person.;'

"Article 25 bis

"(1) The transfer of a cheque by a protected
holder vests in any subsequent holder the rights to and
upon the cheque which the protected holder had, except
where such subsequent holder participated in a trans
action which gives rise to a claim to or a defence upon the
cheque.

"(2) If a party pays the cheque in accordance with
article 67 and the cheque is transferred to him, such trans-
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fer does not vest in that party the rights to and upon the
cheque which any previous protected holder had."

Article 27 and the article appended thereto

83. The text of article 27 and the article appended
thereto, as considered by the Working Group, reads as fol
lows:

Article 26

81. The text of article 26, as considered by the Work
ing Group, is as follows:

"Every holder is presumed to be a protected holder,
unless the contrary is proved."

82. The Working Group adopted this article.

"(1) Subject to the provisions of articles 28 and 30,
a person is not liable on a cheque unless he signs it.-

"(2) A person who signs in a name which is not his
own is liable as if he had signed it in his own name.

"(3) A signature may be in handwriting or by fac
simile, perforations, symbols or any other mechanical
means.*

the cheque himself where he has, expressly or impliedly,
accepted to be bound by the forged signature or repre
sented that the signature was his own."

"Article 29

"(1) If a cheque has been materially altered:

"(a) Parties who have signed the cheque subsequent
to the material alteration are liable thereon according to
the terms of the altered text;

"(b) Parties who have signed the cheque before the
material alteration are liable thereon according to the
terms of the original text. Nevertheless a party who has
himself made, authorized, or assented to, the material
alteration is liable on the cheque according to the terms
of the altered text.

"(2) Failing proof to the contrary, a signature is
deemed to have been placed on the cheque after the
material alteration.

"(3) Any alteration is material which modifies the
written undertaking on the cheque of any party in any
respect."

87. The Working Group adopted these articles.
Article . .."*

"A Contracting State whose legislation requires that a
signature on a cheque be handwritten may, at the time
of signature, ratification or accession make a declaration
to the effect that a signature placed on a cheque in its
territory must be executed in handwriting."

84. The Working Group adopted article 27.

85. As regards the article appended to article 27, the
principal question raised was the effect of a non-hand
written signature, made in the territory of a State having
made the declaration, in the territory of a State in which
article 27, paragraph (3) applied. The Working Group was
agreed that in actions brought in the courts of the Statehaving
made the declaration, signatures on a cheque that were not
in handwriting should not be given legal effect. On the
other hand, there was no unanimity as to whether the courts
of a State not having made the declaration would have to
give effect to such signatures. Accordingly, the Working
Group decided to retain the article, but to place it between
square brackets.

Articles 28 and 29

86. The text of articles 28 and 29, as considered by
the Working Group, is as follows:

"Article 28

"A forged signature on a cheque does not impose any
liability thereon on the person whose signature was forged.
Nevertheless, such person is liable as if he had signed

Article 30

88. The text of article 30, as considered by the Work
ing Group, is as follows:

"(1) A cheque may be signed by an agent.

"(2) The name or signature of a principal placed on
the cheque by an agent with his authority imposes lia
bility on the principal and not on the agent.

"(3) The signature of an agent placed by him on a
cheque without authority, or with authority to sign but
not showing on the cheque that he is signing in a repre
sentative capacity for a named person, or showing on the
cheque that he is signing in a representative capacity but
not naming the person whom he represents, imposes
liability thereon on such agent and not on the person
whom the agent purports to represent.

"(4) The question whether a signature was placed
on the cheque in a representative capacity may be deter
mined only by reference to what appears on the cheque.

"(5) An agent who is liable pursuant to paragraph
(3) and who pays the cheque has the same rights as the
person for whom he purported to act would have had if
that person had paid the cheque."

89. The Working Group noted that the Drafting Group
had proposed a modified draft text of article 30 of the draft
Convention on International Bills of Exchange and Interna
tional Promissory Notes, which is as follows:

"(1) An instrument may be signed by an agent.
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"(2) The signature of an agent placed by him on an
instrument in a representative capacity for a named prin
cipal and with the authority of that principal, or the sig
nature of a principal placed on the instrument by an
agent with his authority, imposes liability on the princi
pal and not on the agent.

"(3) A signature placed on an instrument by a per
son as agent but without authority to sign or exceeding
his authority or by an agent with authority to sign but
not showing on the instrument that he is signing in a
representative capacity for a named person, or showing
on the instrument that he is signing in a representative
capacity but not naming the person whom he represents,
imposes liability thereon on the person signing and not
on the person whom he purports to represent.

"(4) The question whether a signature was placed
on the instrument in a representative capacity may be
determined only by reference to what appears on the
instrument.

"(5) A person who is liable pursuant to paragraph
(3) and who pays the instrument has the same rights as
the person for whom he purported to act would have
had if that person had paid the instrument."

90. The Working Group decided to follow a similar
approach in the present article and adopted the following
text:

"Article 30

"(1) A cheque may be signed by an agent.

"(2) The signature of an agent placed by him on a
cheque in a representative capacity for a named principal
and with the authority of that principal, or the signature
of a principal placed on the cheque by an agent with his
authority, imposes liability on the principal and not on
the agent.

"(3) A signature placed on a cheque by a person as
agent but without authority to sign or exceeding his
authority or by an agent with authority to sign but not
showing on the cheque that he is signing in a representa
tive capacity for a named person, or showing on the
cheque that he is signing in a representative capacity but
not naming the person whom he represents, imposes
liability thereon on the person signing and not on the
person whom he purports to represent.

"(4) The question whether a signature was placed
on the cheque in a representative capacity may be deter
mined only by reference to what appears on the cheque.

"(5) A person who is liable pursuant to paragraph
(3) and who pays the cheque has the same rights as the
person for whom he purported to act would have had if
that person had paid the cheque."

Article 30 bis

91. The text of article 30 bis, as considered by the
Working Group, is as follows:

"The order to pay contained in a cheque does not of
itself operate as an assignment of a right to payment
existing outside the cheque."

92. The Working Group noted that the Drafting Group
had proposed a modified draft text of article 30 bis of the
draft Convention on International Bills of Exchange and
International Cheques, which is as follows:

"The order to pay contained in a bill does not of it
self operate as an assignment to the payee of funds made
available for payment by the. drawer with the drawee
outside the bill."

93. The Working Group decided to follow a similar
approach in the present article subject to the deletion of the
last three words of that text, and adopted the following
text:

"The order to pay contained in a cheque does not of
itself operate as an assignment to the payee of funds
made available for payment by the drawer with the
drawee."

Article 34, paragraphs (1), (1 bis) and (1 ter)

94. The text of article 34, paragraphs (1), (1 his) and
(1 ter), as considered by the Working Group, is as follows:

"(1) The drawer engages that upon dishonour of
the cheque by non-payment, and upon any necessary
protest, he will pay to the holder the amount of the
cheque, and any interest and expenses which may be
recovered under article 67 or 68.

"0 bis) Delay in making presentment does not dis
charge the drawer of liability except to the extent of the
loss suffered because of the delay.

"(1 ter) Delay in protesting a cheque for dishonour
does not discharge the drawer of liability except to the
extent of the loss suffered because of the delay."

95. The Working Group was agreed that it was inherent
in paragraphs (1 his) and (1 ter) that the liability ofa drawer
on a cheque would be liability for the amount of the cheque
less the amount which he suffered as a loss because of
delay in presentment. Thus, a drawer, whose liability on a
cheque is for, say, SwF 1,000 and who, because of the
delay in presentment, suffers a loss of say SwF 250 would
be liable for SwF 750. The Working Group adopted these
paragraphs.z 1

Article 34, paragraph (2)

96. The text of article 34, paragraph (2), as considered
by the Working Group, is as follows:

21 See, however, later decision to delete paragraphs (1 bis) and
(1 fer) below, para. 201.
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The cheque was materially altered; or

A party has a valid claim or defence against

"(2) The drawer may not exclude or limit his own
liability by a stipulation/on the cheque. Any such stipu
lation is without effect."

97. The Working Group adopted this paragraph.

Article X, paragraph (1)

98. The text of article X, paragraph (1), as considered
by the Working Group, is as follows:

"(1) Any statement written on a cheque indicating
certification, confirmation, acceptance, visa or any other
equivalent expression has only the effect to ascertain the
existence of funds and prevents the withdrawal of such
funds by the drawer, or the use of such funds by the
drawee for purposes other than payment of the cheque
bearing such a statement, before the expiration of the
time-limit for presentment."

99. The Working Group adopted this paragraph.

Article X, paragraphs (2) and (3)

100. The text of article X, paragraphs (2) and (3), as
considered by the Working Group, is as follows:

"(2) However, a Contracting State may:

"(a) Provide that a drawee may accept a cheque;
and

"(b) Determine the legal effects thereof.

"(3) An acceptance must be effected by the signa
ture of the drawee accompanied by the word 'accepted'
or words of similar import."

101. The Working Group adopted these paragraphs
subject to redrafting them to form a single paragraph (2) as
follows:

"(2) However, a Contracting State may provide
that a drawee may accept a cheque and determine the
legal effects thereof. Such acceptance must be effected
by the signature of the drawee accompanied by the word
'accepted' or words of similar import.,,22

102. The Working Group was of the view that the pro
visions of article X (2) should eventually-pe placed in that
part of the Convention dealing with declarations and reser·
vations and be drafted in the form of a declaration which a
State upon ratifying or acceding to the Convention was per
mitted to make.

Articles 41,42,43,44,45 and 53

103. The text of articles 41, 42, 43,44,45 and 53, as
considered by the Working Group, is as follows:

22 See, however, later decision concerning paragraph (2) below,
para. 239.

''Article 41

"(1) The endorser engages that upon dishonour of
the cheque by non-payment, and upon any necessary
protest, he will pay to the holder the amount of the
cheque, and any interest and expenses which may be
recovered under article 67 or 68.

"(2) The endorser may exclude or limit his own
liability by an express stipulation on the cheque. Such
stipulation has effect only with respect to that endorser."

''Article 42

"(1) Any person who transfers a cheque by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account of
the fact that prior to such transfer:

"(a) A signature on the cheque was forged or un
authorized; or

"(b)

"(c)
him; or

"(d) The cheque is dishonoured by non-payment.

"(2) The damages according to paragraph (1) may
not exceed the amount referred to in article 67 or 68.

"(3) Liability on account of any-defect mentioned
in paragraph (1) is incurred only to a holder who took
the cheque without knowledge of such defect."

''Article 43

"(1) Payment of a cheque may be guaranteed, as to
the whole or part of its amount, for the account of a
party by any person, who mayor may not have become
a party.

"(2) A guarantee must be written on the cheque or
on a slip affixed thereto ('allonge').

"(3) A guarantee is expressed by the words:
'guaranteed', 'aval " 'good as aval' or words of similar
import, accompanied by the signature of the guarantor.

"(4) A guarantee may be effected by a signature
alone. Unless the content otherwise requires

"(a) The signature alone on the front of the cheque,
other than that of the drawer, is a guarantee;

"(b) A signature alone on the back of a cheque is
an endorsement. A special endorsement of a cheque
made 'payable to bearer does not convert the cheque into
an order instrument.

"(5) A guaral)tor may specify the person for whom
he has become guarantor. In the absence of such specifi
cation, the person for whom he has become guarantor is
the drawer."
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"Article 44

"A guarantor is liable on the cheque to the same ex
tent as the party for whom he has become guarantor, un
less the guarantor has stipulated otherwise on the cheque."

"Article 45

"The guarantor who pays thecheqye has rights there
on against the party for whom he became guarantor and
against parties who are liable thereon to that party."

"Article 53

"A cheque is duly presented for payment if it is pre
sented in accordance with the following rules:

"(a) The holder must present the cheque to the
drawee on a business day at a reasonable hour;

"if) A cheque must be presented for payment
within 120 days of its stated date;

"(g) A cheque must be presented for payment:

"(i) At the place of payment specified on the
cheque; Or

"(ii) If no place of payment is specified, at the
address of the drawee indicated on the cheque;
or

"(iii) If no place of payment· is ~pecified ,and the
address of the drawee is not indicated, at the
principal place of business of the drawee.

"(h) A cheque may be presented for payment at a
clearing-house of which the drawee is a member."

104. The Working Group adopted these articlesP

Article 54

105. The text of article 54, as considered by the Work
ing Group, is as follows:

"(1) Delay in making presentment for payment is
excused when the delay is caused by circumstances
which are beyond the control of the holder and which
he could neither avoid nor overcome. When the cause of
delay ceases to operate, presentment must be made with
reasonable diligence.

"(2) Presentment for payment is dispensed with

"[(a) If the drawer, an endorser or guarantor has
waived presentment expressly or by implication; such
waiver:

"(i) If made on the cheque by the drawer, binds
any subsequent party and benefits any holder;

23 See, however, later amendment of article 53 (h) bMbw, para.
206.

"(ii) If made on the cheque by a party other than
the drawer, binds only that party but benefits
any holder; .

"(iii)' If made outside the cheque, binds only the
party making it and benefits only a h91der in
whose favour it was made.]

"(c) If the cause of delay continues to operate be
yond 30 days after the expiration of the- time"limit for
presentment for payment." .

106. The Working GrollP deleted the square ·brackets
. from' paragraph (2), sUbparagraph (a), and, subject to this
deletion, adopted the article.

Articles 55 and 56

107. The text of articles 55 and 56, as considered by
the Working Group, is as follows:

''Article 55

"(1) If a cheque is not duly presented for payment,
the drawer, the endorsers and their guarantors are not
liable thereon.

"(2) Delay in making [due] presentment does not
discharge the drawer or his guarantor of liability except
to the extent ofthe loss suffered because of the delay."

''Article 56

"(1) A cheque is considered to be dishonoured by
non~payment

"(a) When payment is refused upon due present
ment or when the holder cannot obtain the payment to
which he is entitled under this Convention;

"(e) If presentment for payment is dispensed with
pursuant to article 54 (2) and the cheque is unpaid.

"(2) Ifa cheque is dishonoured' by non-payment,
the holder may, subject to the provisions of article 57,
exercise a right of recourse against the drawer; the
endorsers and,their guarantors."

108. It was noted that one of the requirements for
there to be due presentment was that the cheque must be
presented within 120 days of its stated date. It was also
noted that in the absence of due presentment the drawer,
endorsees and their guarantors were not liable on the cheque.
However, under article 34 (1 bis) a late presentment of
the cheque for payment did not discharge the drawer..Con
sequently, article 55 (1) as currently drafted was incorrect
in that it did not reflect the provisions of article 34 (1 bis).

109. Furthermore, under article 56 (1) (a) a cheque
was considered to be dishonoured when payment was refused
upon due presentment, although as a result of article 34
(1 bis) a cheque should also b~ considered dishonoured by
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non-payment in respect of the drawer ifpayment was refused
upon late presentment.

110. Accordingly, the Working Group decided: to re
tain paragraphs (1) and (2) of article 55, but to amalgamate
their provisions, to delete the word "due" in paragraph (2),
and to modify article 56 to make clear that non-payment of
a cheque on a delayed presentment constituted dishonour
by the drawee in respect of the drawer.

111. The text of articles 55 and 56 as adopted by the
Working Group is as follows:

"Article 55

"If a cheque is not duly presented for payment, the
drawer, the endorsers and their guarantors are not liable
thereon. However, if a cheque is not duly presented be
cause of delay in making presentment, the drawer is not
discharged of liability except to the extent of the loss
suffered because of the delay."

"Article 56

"(1) A cheque is considered to 'be dishonoured by
non-payment:

"(a) When payment is refused upon due presentment,
or when the holder cannot obtain the payment to which
he is entitled under this Convention, or, as regards the
drawer only, if presentment of the cheque, otherwise
duly made, is delayed and payment is refused;

"(c) If presentment for payment is dispensed with
pursuant to article 54 (2) and the cheque is unpaid.

"(2) If a cheque is dishonoured by non-payment, the
holder may, subject to the provisions of article 57, exer
cise a right of recourse against the drawer, the endorsers
and their guarantors."

Article 57

112. The text of article 57, as considered by the Work
ing Group, is as follows:

"If a cheque has been dishonoured by non-payment,
the holder may exercise a right of recourse only after the
cheque has been du1y protested for dishonour in accor
dance with the provisions of articles 58 to 61."

113. The Working Group adopted this article.

Article 58, paragraphs (J), (2) and (3)

114. The text of article 58, paragraphs (1), (2) and (3),
as considered by the Working Group, is as follows:

"(1) A protest is a statement of dishonour drawn
up at the place where the cheque has been dishonoured
and signed and qated by a person authorized to certify
dishonour of a negotiable instrument by the law of that
place. The statement must specify:

"(a) The person at whose request the cheque is pro
tested;

"(b) The place of protest; and

"(c) The demand made and the answer given, ifany,
or the fact that the drawee could not be found.

"(2) A protest may be made

"(a) On the cheque itself or on a slip affixed thereto
(allonge); or

"(b) As a separate document, in which case it must
clearly identify the cheque that has been dishonoured.

"(3) Unless the cheque stipulates that protest must
be made, a protest may be replaced by a declaration
written on the cheque and signed and dated by the
drawee; the declaration must be to the effect that pay
ment is refused."
115. The Working Group adopted these paragraphs.

Article 58, paragraph (3 bis)

116. The text of article 58, paragraph (3 bis), as con
sidered by the Working Group, is as follows:

"Where a cheque is presented to a clearing-house, pro
test may be replaced by a dated declaration by the clear
ing-house to the effect that the cheque had been pre
sented to it and has not been paid."

117. The Working Group decided to delete this para
graph on the ground that it had no practical application.

Article 58, paragraph (4)

118. The text of article 58, paragraph (4), as considered
by the Working Group, is as follows:

"A declaration made in accordance with paragraph (3)
or (3 bis) is deemed to be a protest for the purposes of
this Convention."

119. Consequent upon the deletion ofparagraph (3 bis)
of the article, the Working Group deleted the words "or
(3 bis)" in paragraph (4), and adopted the paragraph sub
ject to this deletion.

Articles 59,60,61,62,63,64 and 65

120. The text of articles 59, 60, 61, 62, 63, 64 and 65,
as considered by the Working Group, is as follows:

"Article 59

"Protest for dishonour of a cheque by non-payment
must be made on the day on which the cheque is dis
honoured or on one of the two business days which fol
lows."
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"Article 60

"(1) If a cheque which must be protested for non
payment is not duly protested, the drawer, the endorsers
and their guarantors are not liable thereon.

"(2) Delay in protesting a cheque for non-payment
does not discharge the drawer or his guarantor ofliability
except to the extent of the loss suffered by the delay."

"Article 61

"(1) Delay in protesting a cheque for dishonour is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, protest must be made with reasonable
diligence.

"(2) Protest for dishonour by non-payment is dis
pensed with:

"(a) If the cause of delay under paragraph (1) in
making protest continues to operate beyond 30 days
after the date of dishonour;

"(b) If the drawer, an endorser or guarantor has
waived protest expressly or by implication; such waiver:

"(i) If made on the cheque by the drawer, binds
any subsequent party and benefits any holder;

"(ii) If made on the cheque by a party other than
the drawer, binds only that party but benefits
any holder;

"(iii) If made outside the cheque, binds only the
party making it and benefits only a holder in
whose favour it was made;

"(c) As regards the drawer of a cheque, if the
drawer and the drawee are the same person;

"(e) If presentment for payment is dispensed with
in accordance with article 54 (2)."

"Article 62

"(1) The holder, upon dishonour of a cheque by
non-payment, must give due notice of such dishonour to
the drawer, the endorsers and their guarantors.

"(3) An endorser or a guarantor who received notice
must give notice of dishonour to the party immediately
preceding him and liable on the cheque.

"(4) Notice of dishonour operates for the benefit
of any party who has a right of recourse on the cheque
against the party notified."

"Article 63

"(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the cheque and
state that it has been dishonoured. The return of the dis-

honoured cheque is sufficient notice, provided it is
accompanied by a statement indicating that it has been
dishonoured.

"(2) Notice of dishonour is deemed to have been
duly given if it is communicated or sent to the person to
be notified by means appropriate in the circumstances,
whether or not it is received by that person.

"(3) The burden ofproving that notice has been duly
given rests upon the person who is required to give such
notice. "

"Article 64

"Notice of dishonour must be given within the two
business days which follow

"(a) The day of protest, or, if protest is dispensed
with, the day of dishonour; or

"(b) The receipt of notice given by another party."

"Article 65

"(1) Delay in giving notice of dishonour is excused
when the delay is caused by circumstances which are be
yond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable
diligence.

"(2) Notice of dishonour is dispensed with

"(a) If after the exercise of reasonable diligence
notice cannot be given;

"(b) If the drawer, an endorser or guarantor has
waived notice of dishonour expressly or by implication;
such waiver:

"(i) If made on the cheque by the drawer, binds
any subsequent party and benefits any holder;

"(ii) If made on the cheque by a party other than
the drawer, binds only that party but benefits
any holder;

"(iii) If made outside the cheque, binds only the
party making it and benefits only a holder in
whose favour it was made.

"(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person."

121. The Working Group adopted these articles.

Article 66

122. The text of article 66, as considered by the Work
ing Group, is as follows:

"Failure to give due notice of dishonour renders a
person who is required to give such notice under article
62 to a party who is entitled to receive such notice liable
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for any damages which that party may suffer directly
from such failure, provided that such damages do ,not
exceed the amount due under article 67 Or 68."

123. The Working Group deleted the word "directly"
appearing in the article in order to align the text with that
of articles 22 and 42 and, subject to this deletion, adopted
the article.

Article 66 bis

124. The text of article 66 bis, as considered by the
Working Group, is as follows:

'\The holder may exercise his rights on the cheque
against anyone party or several or all parties, liable there
on and is not obliged to observe the order in which the
parties have become bound.'?

125. The Working Group adopted this article.

Article 67, paragraphs (1) and (2)

126. The text of article 67, paragraphs (1) and (2),as
considered by the Working Group, is as follows:

"(1) The holder may recover from any party liable
the amount of the cheque.

"(2) When payment is made after the cheque has
been dishonoured, the holder may recover from any
party liable the amount of the cheque with interest at
the rate specified in paragraph (4) calculated from the
date of presentment to the date of payment and any
expenses of protest and of the notices given by him."

127. The Working Group adopted these paragraphs.

Article 67, paragraph (4)

128. The text of article 67, paragraph (4), as con
sidered by the Working Group,is as follows:

"(4) The rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other simi
lar appropriate rate effective in the main domestic centre
of the country where the cheque was payable, or if there
is no such rate, then at the rate of [ ] per cent per
annum, to be calculated on the basis of the number of
days in accordance with the custom of that centre."

129. There was no unanimity in the Working Group as
to an acceptable formulation of the rate at which interest
should be calculated in the case of dishonour. Nevertheless,
the Working Group decided to maintain the present text,
and expressed the hope that an acceptable formulation
might be agreed upon during the deliberations in the Com
mission. However, the Working Group deleted the word
"domestic" in the phrase "main domestic ,centre" as it was
unnecessary.

Article 68'

130. The text of article 68, as considered by the Work
ing Group, is as follows:

"0) A party who takes up and pays a cheque in
accordance with article 67 may recover from the parties
liable to him

"(a) The entire sum which he was obliged to pay in
accordance with article 67 and'has paid;

"(b) Interest on that sum at the rate specified in
article 67, paragraph (4) from the date- on which he made
payment;

"(c) Any expenses of the notices given by him.

"(2) Notwithstanding article 25 (4), if a party
takes up and pays the cheque in accordance with article
67 and the cheque is transferred to him such transfer
does not vest in that party the rights to and upon the
cheque which any previous protected holder had."

131. The Working Group adopted this article.24

Article 70, paragraph (1)

132. The text of article 70, paragraph (1), as con
sidered 1;)y the Working Group, is as follows:

"A party is discharged of liability on the cheque when
he pays the holder or a party subsequent to himself who
has taken up and paid the chtlque and is in possession
thereof the amount due pursuant to articles 67 and 68."

133. It was noted that article 70 did not deal with the
discharge of the liability of parties on a cheque as a result
of payment by the drawee, While it W<lS true that article 78,
paragraph (2), provided that payment by the drawee dis
charged all parties to the cheque, it was considered whether
such payment should discharge in all cases. Under one view,
as regards payment by the drawee, the draft Convention
should not make a distinction between proper and improper
payment. Under another view, payment by the drawee under
circumstances where a ,third party had asserted a valid claim
to the cheque, or where the holder had acquired the cheque
by theft or had forged the signature of a payee or endorsee,
or where the holder h~d participated in the. theft, should
not lead to a discharge of -liability of parties to the instru
ment. Under this view, the same conditions would apply
where payment was made by a party. Under a third view,
payment by the drawee with knowledge that an endorse
ment waS forg"cl was not proper payment and therefore
should not discharge the drawer irrespective of whether the
payment was to the forger, to the person who took it from
the forger orto a r~mote person.

134. The Working Group, after deliberation, adopted
the view that payment, even with knowledge of the forged

24 The provision, contained in paragraph (2) has subsequently
been incorporated in article 25 bis (as new paragraph (2)).
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endorsement, and even if payment was made to the forger
himself, was a proper payment and discharged the drawe.r.
Consequently this rule imposed the risk of forgery on the
person whose signature was forged. However, that person
had, under article 22, a statutory right for damages suffered
by him because of the forgery against the person who forged
his signature and the person to whom the instrument was
transferred by the forger. Fmthermore, under article 22,
paragraph (2), he may, under national law, have such a
right against the drawee.

135. The Working Group accordingly decided not to
supplement the provisions' of this paragraph, since the
desired result already obtained under article 78, paragraph
(2), which provides that payment by the drawee discharges
all parties, whether or not the drawee paid to the forger,
and whether or not the drawee paid with knowledge of the
forgery.

136. The Working Group was of the view that the pro
visions of article 78, paragraph (2), should apply also to
payment by the drawee of a bearer instrument which was
stolen from the owner.

Article 70, paragraph (3)

137. The text ofarticle 70, paragraph (3), as considered
by the Working Group, is as follows:

"A party is not discharged of his liability if he pays a
holder who is not a protected holder and knows at the
time of payment that a third person has'asserted a valid
claim to the cheque or that the holder acqUired the
cheque by theft or forged the signature of the payee or an
endorsee, or participated in such theft or forgery."

138. The Working Group adopted this paragraph.

Article 70, paragraph (4)

139. The text ofarticle 70, paragraph (4), as considered
by the Working Group, is as follows:

"(a) A person receiving payment of a cheque must,
unless agreed otherwise, deliver:

"(i) To the drawee making such payment the
cheque [and a receipted account];

"(ii) To any other person making such payment,
the cheque, a receipted account and any pro
test.

"(b) The person from whom payment is demanded
may withhold payment if the person demanding payment
does not deliver the cheque to him. Withholding pay
ment is these circumstances does not constitute dis.
honour by non-payment.

H(C) If payment is made but the person paying,
other than the drawee, fails to obtain the cheque,. such
person is discharged but the discharge cannot be set up
as a defence against a protected holder."

140. The Working Group deleted the words in square
brackets appearing in subparagraph (a) (i) and, subject to
this deletion, adopted this paragraph.

New article 70 bis

141. The. text of new article 70 bis; as considered by
the Working Group, is as follows:

"If the drawee without knowledge that -an endorse
ment is forged or is made by a person in a representative
capacity without authority [or that a third-person had
asserted a valid claim to the cheque] pays a cheque drawn
on him to the holder, he does not, in doing so, incur any
liability by reaSOll only of such forg~d or unauthorized
endorsement [or the assertion of such claim]."

142. The Working Group decided to delete this article,
as it was unnecessary because the rule contaiiled therein
was already covered by articles 22, 70 and 78 (2). ~

Article 71

143. The text of article 71, as consideredby the Work
ing Group, is as follows:

'~(1) The holder is not obliged to take partial pay~

ment.

"(2) If the holder who is offered partial payment
does not take it, the cheque is dishonoured by non-pay
ment.

"(3) If the holder takes partial payment from the
drawee, the cheque is to be considered as~dishonoured'

by non-payment as to the amount unpaid.

"(4) If the holder takes partial payment from a .
party to the cheque.

"(a) The party making payment is discharged of
his liability on the cheque to the extent of the amount
paid; and

H(b) The holder must give such party a certified
copy of the cheque, and of any authenticated protest, in
order to enable subsequent recourse to be exercised.

"(5) The drawee or a party making partial payment
may require that mention of such payment be made on
the cheque and that a receipt therefor be given to him.

"(6) The person receiving the unpaid amount who
is in possession of the cheque must deliver to the payer
the receipted cheque and any authenticated protest."

144. The Working Group adopted this article.

Article 72

145. The text of article 72, as considerea by the Work
ing Group, is as follows:

"(1) The holder may refuse to take payment in a
place other than the place where the cheque was dilly
presented for payment in accordance with article 53 (g).
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"(2) If payment is 1)ot then made i,n the place where
~he cheque was duly presented for payment in accord
ance with article 53 (g), the cheque is considered as
dishonoured by non-payment."

146. The Working Group decided that it was more
appropriate that the reference in paragraphs (1) and (2) of
this article to article 53 should not be restricted to subpara
graph (g) of article 53. It accordingly deleted the reference
to subparagraph (g). The Group, as a conseqUence of its
decision on articles 55 and 56 (above paragraphs 107-Ill),
deleted the word "duly" in paragraphs (1) and (2) and,sub
ject to these deletions, adopted the article.

Article 74, paragraph (1)

147. The text ofarticle 74, paragraph (1), as considered
by the Working Group, is as follows:

"(1) A cheque must be paid in the currency in which
the amount of the cheque is expressed."

148. The Working Group adopted this paragraph.

Article 74, paragraph (2)

149. The text of article 74, paragraph (2), as considered
by the Working Group, is asrfollows:

"(2) The drawer may indicate on the cheque that it
must be paid in a specified currency other than the cur·
rency in which the am0unt of the cheque is expressed.
In that case:

"(a) The cheque must be paid in the currency so
specified;

"(b) The amount payable is to be calculated accord·
big to the rate of exchange indicated on the cheque.
Failing such an indication, the arnountpayable is to be
calculated according to the rate of exchange for sight
drafts on the date ofpresentment:

"(i) Ruling at the place where the cheque must be
presented for payment in accordance with
article 53 (g), if the specified currency is that
of the place (local currency); or

"(ii) If the specified currency is not that of that
place, according to the usages of the place
where the cheque must be pre&ented for pay·
ment in accordance with article 53 (g);

"(c) If such a cheque is dishonoured by non-pay-
ment, the amount is to be calculated:

"(i) If the rate of exchange is indicated on the
cheque, according to that rate;

"(ii) If no rate of exchange is indicated on the
cheque, at the option of the holder, according
to the rate of exchange ruling on the date of
presentment or on the date of actual payment."

150. The Working Group adopted subparagraph (a).

151. As regards subparagraph (b), it was observed that
not every country made provision for a rate of exchange for
sight drafts. It was suggested that this subparagraph should
state according to which rate of exchange the amount pay
able was to be calculated in the absence of a rate for sight
drafts. The Working Group, after deliberation, accepted the
suggestion, and adopted the following words for the open
ing words of this subparagraph:

"(b) The amount payable is to be calculated accord
ing to the rate of exchange indicated on the cheque.
Failing such an indication, the amount .payable is to be
calculated according to the rate of exchange for sight
drafts, or if there is no such rate, according to the appro
priate established rate of exchange· on the date of pre
sentment."

152. The Working Group adopted the opening words
of subparagraph (c), and the text of subparagraph (c) (i).

153. As regards subparagraph (c) (ii), the Working
Group accepted a suggestion that the provisions ofparagraph
(4) of this article should be incorporated in the subparagraph,
and adopted the following text of the subparagraph:

"(ii) If no rate of exchange is indicated on the
cheque, at the option of the holder, according
to the rate of exchange ruling on the date of
presentment or on the date of actual payment
at the place where the cheque must be pre
sented for payment in accordance with article
53 (g) or at the place of actual payment."

Article 74, paragrqph (3)

154. The text of article 74, paragraph (3) as considered
by the Working Group, is as follows:

"Nothing in this article prevents a coUrt from award
ing damages for loss caused to the holder by reason of
fluctuations in rates of exchange if such loss is caused by
dishonour for non-payment."

155. The. Working Group adopted this paragraph.

Article 74, paragraph (4)

156. The text of article 74, paragraph (4), as considered
by the Working Group, is as follows:

"The rate of exchange ruling at a certain date \S the rate
of exchange ruling, at the option of the holder, at the
place where the cheque must be presented for payment
in accordance with article 53 (g) or at the place of actual
payment."

157. Pursuant to its decision to incorporate the pro
visions of this paragraph in paragraph (2), subparagraph (c)
(ii), of this article, the Working Group deleted this para
graph.
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Article 74 bis, paragraph (1 )

158. The text of article 74 bis, paragraph (1), as con
sidered by the Working Group, is as follows:

"Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations appli
cable in its territory, including regulations which it is
bound to apply by virtue of international agreements to
which it is a party."

159. The Working Group adopted this paragraph.

Article 74 bis, paragraph (2)

160. The text of article 74 bis, paragraph (2), as con
sidered by the Working Group, is as follows:

"(a) If, by virtue of the application of paragraph
(1) of this article, a cheque drawn in a currency which is
not that of the place of payment must be paid in local
currency, the amount payable is to be calculated accord
ing to the rate of exchange for sight drafts on the date
of presentment ruling at the place where the cheque
must be presented for payment in accordance with article
53 (g);

"(b) If such a cheque is dishonoured by non-pay
ment:

"(i) The amount is to be calculated, at the option
of the holder, according to the rate of ex
change ruling at the date of presentment or
at the date of actual payment;

"(ii) Paragraphs (3) and (4) article 74 are applicable
where appropriate.

161. The Working Group decided to align subpara
graph (a) of this paragraph with the new wording of the
opening words of subparagraph (b) of paragraph (2) of
article 74, and adopted the following text:

"(a) If, by virtue of the application of paragraph
(1) of this article, a cheque drawn in a currency which is
not that of the place of payment must be paid in local
currency, the amount payable is to be calculated accord
ing to the rate of exchange for sight drafts or, if there is
no such rate, according to the appropriate established
rate of exchange on the date of presentment ruling at
the place where the cheque must be presented for pay
ment in accordance with article 53 (g);"

162. Pursuant to its decision to delete paragraph (4) of
article 74, the Working Group adopted the following text
of subparagraph (b) (ii) of this paragraph:

"(ii) Paragraph (3) of article 74 is applicable where
appropriate."

Article 74 ter

163. The text of article 74 ter, as considered by the
Working Group, is as follows:

"If the drawer countermands the order to the drawee
to pay a cheque drawn on him, the drawee is under a
duty not to pay."

164. The Working Group adopted this paragraph.

165. One observer was of the view that the provisions
of this article would not always be commercially acceptable
and gave the follOWing example: A buys goods from B, and
receives them from the carrier against delivery to the carrier
of a bank cheque. The issuing bank has issued the cheque
on the instructions of A, with whom it has an agency rela
tionship. Afterwards, A requests the bank to stop payment
on the cheque pretending that the goods are defective, and
the bank has to comply with this request because of the
agency relationship. The drawee bank must not pay the
cheque. Recourse is possible against the issuing bank. Be
cause of alleged knowledge of defects of goods when receiv
ing the cheque, B is not a protected holder. The bank can,
in accordance with article 24 (3), rely on non-conformity
of goods. In order to avoid long litigation, B (who would be
the plaintiff) agrees to a reduction of the price. There would
be no danger of such an occurrence if the drawee bank
would, within a certain limited time (e.g. 8 days), be allowed
to pay, since then A would be the plaintiff.

Article 78

166. The text of article 78, as considered by the Work
ing Group, is as follows:

"(1) When a party is discharged wholly or partly of
his liabilit; on the cheque, any party who has a right of
recourse against him is discharged to the same extent.

"(2) Payment of a cheque by the drawee to the
holder of the amount due in whole or in part discharges
all parties to the cheque to the same extent."

167. The Working Group noted that the Drafting Group
had proposed a modified draft text of article 78 of the
draft Convention on International Bills of Exchange and
International Promissory Notes, which is as follows:

"(1) When a party is discharged wholly or partly of
his liability on the instrument, any party who has a right
of recourse against him is discharged to the same extent.

"(2) Payment by the drawee of the whole or a part
of the amount of a bill to the holder, or to any party
who has paid the bill in accordance with article 67,
discharges all parties of their liability to the same extent."

168. The Working Group decided to follow a similar
approach, and adopted the following text:

"(1) When a party is discharged wholly or partly of
his liability on the cheque, any party who has a right of
recourse against him is discharged to the same extent.

"(2) Payment by the drawee of the whole or a part
of the amount of the cheque to the holder, or to any
party who has paid the cheque in accordance with article
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67, discharges all parties of their liability to the same
extent. "

Article 79

169. The text of article 79, as considered by the Work
ing Group, is as follows:

"(1) A right of action arising on a cheque can no
longer be exercised after four years have elapsed:

"(a) Against the drawer or his guarantor, after the
date of the cheque;

"(b) Against an endorser or his guarantor, after the
date of protest for dishonour or, where protest is dis
pensed with, the date of dishonour.

"(2) If a party has take,n up and paid the cheque in
accordance with article 67 or 68 within one year before
the expiration of the period referred to in paragraph (1)
of this article, such party may exercise his right of action
against a party liable to him within one year after the
date on which he took up and paid the cheque."

170. The Working Group adopted this article.

Articles 80, 81, 82, 83, 84 and 85

171. The text of articles 80, 81, 82,83,84 and 85, as
considered by the Working Group, is as follows:

"Article 80

"(1) When a cheque is lost, whether by destruction,
theft or otherwise, the person who lost the cheque has,
subject to the provisions of paragraphs (2) and (3) of
this article, the same right to payment which he would
have had if he had been in possession of the cheque. The
party from whom payment is claimed cannot set up as a
defence against liability on the cheque the fact that the
person claiming payment is not in possession thereof.

"(2) (a) The person claiming payment of a lost
cheque must state in writing to the party from whom he
claims payment:

"(i) The elements of the lost cheque pertaining to
the requirements set forth in article 1 (2); these
elements may be satisfied by presenting to
that party a copy of that cheque;

"(ii) The facts showing that, if he had been in
possession of the cheque, he would have had
a right to payment from the party from whom
payment is claimed;

"(iii) The facts which prevent production of the
cheque.

"(b) The party from whom payment of a lost
cheque is claimed may require the person claiming pay
ment to give security in order to indemnify him for any
loss which he may suffer by reason of the subsequent
payment of the lost cheque.

"(c) The nature of the security and its terms are to
be determined by agreement between the person claim·
ing payment and the party from whom payment is
claimed. Failing such an agreement, the Court may deter
mine whether security is called for and, if so, the nature
of the security and its terms.

"(d) If the security cannot be given, the Court may
order the party from whom payment is claimed to deposit
the amount of the lost cheque, and any interest and
expenses which may be claimed under articles 67 and
68, with the Court or any other competent authority or
institution, and may determine the duration of such
deposit. Such deposit is to be considered as payment to
the person claiming payment.

"New (3) The person claiming payment of a lost
cheque in accordance with the provisions of this article
need not give security to the drawer who has inserted in
the cheque, or to an endorser who has inserted in his
endorsement, such words as 'not negotiable', 'not trans
ferable', 'not to order', 'pay (X) only', or words of similar
import."

"Article 81

"(1) A party who has paid a lost cheque and to
whom the cheque is subsequently presented for payment
by another person must notify the person to whom he
paid of such presentment.

"(2) Such notification must be given on the day
the cheque is presented for payment or on one of the
two business days which follow and must state the name
of the person presenting the cheque and the date and
place of presentment.

"(3) Failure to notify renders the party who has
paid the lost cheque liable for any damages which the
person whom he paid may suffer from such failure, pro
vided that the total amount of the damages does not
exceed the amount of the cheque and any interest and
expenses which may be claimed under article 67 or 68.

"(4) Delay in giving notice is excused when the de
lay is caused by circumstances which are beyond the
control of the person who has paid the lost cheque and
which he could neither avoid nor overcome. When the
cause of delay ceases to operate, notice must be given
with reasonable diligence.

"(5) Notice is dispensed with when the cause of de
lay in giving notice continues to operate beyond 30 days
after the last date on which it should have been given."

"Article 82

"(1) A party who has paid a lost cheque in accor
dance with the provisions of article 80 and who is subse
quently required to, and does, pay the cheque, or who
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then loses his right to recover from any party liable to
him and such loss of right was due to the fact that the
cheque was lost, has the right:

"(a) If security was given, to realize the security;
or

"(b) If the amount was desposited with the Court
or other competent authority, to reclaim theamo.urtt so
deposited.

"(2) The person who has given security in accor
dance with the provisions of paragraph (2) (b) of article
80 is entitled to reclaim the security when the party fOr
whose benefit the security was given is no longer at risk
to suffer loss because ofthe fact that the cheque is lost."

"Article 83

"A person claiming payment of a lost cheque duly
effects protest for dishonour by non-payment by the use
of a writing that satisfies the requirements of article 80,
paragraph (2) (a)."

"Article 84

"A person receiving payment of alost cheque in accor
dance with article 80 must deliver to the party paying
the writing required under paragraph (2) (a) of article
80 receipted by him and any protest and a receipted
account."

"Article 85

"(a) A party who paid a lost cheque in accordance
with article 80 has the same rights which he would have
had if he had been in possession of the cheque.

"(b) Such party may exercise his rights only if he
is in possession of the receipted writing referred to in
article 84." ,

172. The Working Group adopted these articles.

Articles A and B

173. The text of articles A and B, as considered by the
Working Group, is as follows:

"Article A

"(a) A cheque is crosseCl when it bears across its
face two parallel transverse lines.

"(b) A crossing is general if it consists of the two
lines only or if between the two lines the word 'banker'
or an equivalent term or the words 'and Company' or
any abbreviation thereof IS inserted; it is special if the
name of a banker is so inserted.

"(c) A cheque may be crossed generally or specially
by the drawer or the holder.

"(d) The holder may convert a general crossing
into a special crossing.

"(e) A special crossing may not be converted into a
general crossing.

"(j) The banker to whom a cheque is crossed speci
a:lly may again cross it specially to another banker for
collection."

"Article B

"If a cheque shows on i.ts face the obliteration either
ora crossing or of the name of the banker to whom it is
crossed, the obliteration is regarded as not having taken
place."

174. The Working Group adopted these articles.

Article C

175. The text of article C, as considered by the Work
ing Group, is as follows:

"(1) (a) A cheque which is crossed generally is pay
able only to a banker or to a customer of the drawee.

"(b) A cheque which is crossed specially is payable
only to the banker to whom it is crossed or, if such bah
ker is the drawee, to his customer.

"(c) A banker may take a crossed cheque only
from his customer Or from another banker.

"(2) The drawee who pays or the banker who takes
a croSsed cheque in violation of the provisions of para
graph (1) of this article incurs liability for any damages
which a person may have suffered as a result of such vio
lation, provided that such damages do not exceed the
amount of the cheque."

176. It was suggested that the word "take" used in
paragraphs (1) (c) and (2) did not make it immediately
clear whether the provision covered the situations where a
banker takes a cheque for payment and also where he takes
it for collection. The Working Group agreed with the sug
gestion,and decided to modify these paragraphs and adopted
the following text:

"(1) (c) A banker may not take a crossed cheque
except from his customer or from another banker and
may not collect such a cheque except for such a person.

"(2) The drawee who pays or the banker who takes
or collects a crossed cheque in violation of the provisions
of paragraph (1) of this article incurs liability for any
damages which a person may have suffered as a result of
such violation, provided that such damagesdo not exceed
the arpount of the cheque."

Article D

177. The text of article D, as considered by the Work
ing Group, is as follows:
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"[If a banker without knowledge that an endorsement
is forged or is made by a person in a representative capa
city without authority [or that a third person has asserted
a valid claim to the cheque] takes a crossed' cheque,
he does not, in doing so, incur any liabilityoy reason
only of stich forged or unauthorized andorsement [or
the assertion of such claim].]"

178. As a consequence of its decision relating to
article 70 bis, the Working Group decided not to retain this
article.

Articles E, F, arid a

179. The text of articles E, F, and a, as considered by
the Working Group, is as follows:

"ArticleF:

"If the crossing on a cheque contains the words 'not
negotiable' the transferee becomes a holder but cannot
become a protected holder in his own right."

"Article F

"(1) (a) The drawer or the holder of a cheque may .
prohibit its paymen~ in cash by writing transversally
across the face of the cheque the words 'payable in
account' or words ofsimilar import.

"(b) In such a '.;ase the cheque can only be paid by
the drawee by meanS of a book-entry.

"(2) The drawee who pays such a cheque other
than by means of a book-entry incurs liability for any
damages which a person may have suffered as a result
thereof, provided that such damages do not exceed the
amount of the cheque.

"(3) If a cheque shows on its face the obliteration
of the words 'payable in account', the oiJUteration is
regarded as not having taken place."

"Article a

"If a cheque is drawn against insufficient funds, it is
nevertheless valid as a cheque."

180. The Working Group adopted these articles.

Article (3 , paragraph (1)

18 L The text of article (3, paragraph (1), as considered
by the Working Group, is as follows:

"A cheque which bears a date other than the date on
which it was drawn is nevertheless valid as a cheque."

182. The Working Group adopted this paragraph.

Article (3, paragraph (2)

183. The text of article (3, paragraph (2), as considered
by the Working Group, is as follows:

"If a cheque is presented· before its stated date:

Variant A

"(a) Payment discharges parties liable on the
cheque;

"(b) Refusal by the drawee t6 pay constitutes
dishonour.

Variant B

"(a) Payment does not discharge parties liable on
the cheque;

"(b) Refusal by the drawee to pay does not consti·
tute dishonour."

184. The Working Group considered the two variants
prepared by the Secretariat. The Working Group favoured
variant B, but was of the view that it was not necessary to
retain subparagraph (a), as the result achieved by this sub
paragraph already followed from other provisions in the
draft Convention. The Working Group adopted the follow
ing text:

"If a cheque is presented before its stated date, refu
sal by the drawee to pay does not constitute dishonour."

II: DRAFT CONVENTION ON INTERNATIONAL BILLS OF

EXCHANGE AND INTERNATIONAL PROMISSORY NOTES

Draft articles 1,5(7), 17(3),22(1) and new (1 bis), 25, X
appended to 27(3), 30 bis, 34 bis (1), 36(2), 44, 49,
53 (h), 58 (3 bis) and (4), 61(2)(f), 66, 67(l)(b) and (2),
70(4), 71(2) and (6;,' 74(2)(b),74 bis new (2), 79 and
82(1)

185. The Working Group reconsidered certain articles
of the draft Convention on International Bills of Exchange
and International Promissory Notes (as set forth in the annex
to document A/CN.9/181)* in the light of the following:

(a) Modifications made by it to draft articles of the
draft Convention on rnternational Cheques;

(b) Revised draft articles prepared by the Secretariat
and set forth in documentA/CN.9/WG.IV/WP.22;**

(c) Issues of substan,ce which arose during the deliber
ations of the Drafting Group.

Article 1

186. One observer expressed the view that the Conven
tion, in particular its article 1, did not make it sufficiently
clear that the use of the international instrument governed
by this Convention was optional and that parties in interna
tional transactions were free to choose an instrument gov
erned by another legal regime. It was observed in reply that

* Yearbook ... 1980, part two, III, B.
** Reproduced in this volume, part two, II, A, 1, (b).
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the optional nature could be inferred, for example in the
case of a bill of exchange, from article 1, paragraph (2) (a),
which required, for the Convention to apply, that the
instrument used by the parties contain in its text the words
"International Bill of Exchange (Convention of ... )".

187. The Group, after deliberation, was agreed that the
Secretariat should consider expressing this optional nature
in the draft articles on final clauses of the draft Convention
to be prepared by the Secretariat for submission to a diplo
matic conference.

Article 5, paragraph (7P5

188. The Working Group decided to align this paragraph
with article 5, paragraph (6), of the draft Convention on
International Cheques (above, paragraph 40), and adopted
the following text:

"'Protected holder' means the holder of an instrument
which, when he became a holder, was complete and regu
lar on its face, provided that:

"(a) He was, at that time, without knowledge of a
claim to or defence upon the instrument referred to in
article 24 or of the fact that it was dishonoured by non
acceptance or non-payment;

"(b) The time-limit provided by article 53 for pre
sentment of that instrument for payment had not then
expired."

Article 17, paragraph (3)

189. It was noted that ther~ was a certain contradiction
between the provisions of article 17, paragraph (3) and
article 24, paragraph (l) (b), in that, under article 17, para
graph (3), the non-fulfilment of a condition could not be
raised as a defence against a remote holder, while in the
same circumstances non-fulfilment of a condition could
be raised as a defence under article 24, paragraph (l bis).

190. The Working Group was agreed that a party to
the instrument should be entitled to raise the non-fulfilment
of his condition against a remote holder who is not a pro
tected holder. Consequently, the Working Group decided to
delete paragraph (3) of article 17.

191. In this context, the Working Group reconsidered
its position as regards conditional endorsements, and was
agreed that an endorsement should be unconditional, but
that if, none the less, a conditional endorsement was made,
such endorsement transfers the instrument whether or not
such condition is fulfilled. Accordingly, the Working Group
decided to retain paragraph (2) of this article, and to adopt
the following new paragraph (1) to read as follows:

"(1) An endorsement must be unconditional."

25 As to a new paragraph (11) of article 5, see discussion and
decision below, paras. 222-229.

192. The Working Group decided to adopt the same
text for article 17 of the draft Convention on International
Cheques.

Article 22, paragraph (1) and new paragraph (1 bis)

193. The Working Group considered the two variants
of paragraph (1) set forth in document AjCN.9jWG.IVj
WP.22* in the light of its decisions taken in regard to
article 22 of the draft Convention on International Cheques
(above, paragraphs 68-71). The Group,while recognizing that
different considerations might apply to international bills
of exchange and notes on the one hand, and international
cheques on the other, decided to adopt the same rule for
both draft Conventions.

194. Consequently, the Working Group adopted the
following text:

"(1) If an endorsement is forged, any party has
against the forger and against the person to whom the
instrument was directly transferred by the forger, the
right to recover compensation for any damage that he
may have suffered because of the forgery;

"(1 bis) The liability of an acceptor, drawee, or
maker who pays, or of an endorsee for collection who
collects, an instrument on which there is a forged
endorsement is not regulated by this Convention.,,26

195. It was understood that the provisions of para-
graph (1 bis) did not set forth an exhaustive list of persons
paying the instrument whose liability was not governed
by this Convention and that therefore, for example, the
liability of a bank at which an instrument was domiciled
would also be left to national law .

Article 25

196. The Working Group decided to align article 25,
paragraph (l) (a), with the corresponding provision in the
draft Convention on International Cheques, and to delete
the reference to articles 57 and 60 in that paragraph.

Article X appended to article 27, paragraph (3)

197. The Working Group, in accordance with its deci
sion relating to the corresponding article in the draft Con
vention on International Cheques (above, paragraph 85),
decided to place the appended article between square
brackets.

Article 30 bis

198. The Working Group decided to align article 30 bis
with the corresponding article in the draft Convention on
International Cheques (above, paragraph 93).

* Reproduced in this volume, part two, II, A, 1, (b).
26 See, however, later amendment of paragraph (1 bis) below,

para. 235.
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Article 34 bis, paragraph (1)

199. It was noted that the article did not state at what
time the maker was to pay the note. The Working Group
agreed with this observa,tion and decided that the provision
should specify that the maker engaged to pay the amount
of the note in accordance with the terms of the note. The
Group adopted the following text:

"(1) The maker engages that he will pay to the
holder, or. to any party who. takes up and pays the note
in accordance with article 67, the amount of the note in
accordance with the terms of that note, and any interest
and expenses which may be recovered under article 67
or 68."

200. The question was raised whether, in the case of
a delay in making presentment of a domiciled note, the lia
bility of the maker be reduced by the extent of the loss he
suffered because of such delay. The Working Group, after
deliberation, was agreed that the maker, as a party primarily
liable, should not be discharged in such a case. However, it
was understood that he may, under national law, have a
right to recover any damages which he may have suffered
because of the delay.

201. In this connection, the Working Group recon
sidered the provisions of article 34, paragraphs (1 bis) and
(1 ter) of the draft Convention on International Cheques
and decided to delete these two paragraphs in the light of
the fact that the rule contained therein was already stated
in article 55, paragraph (2), and article 60, paragraph (2).

Article 36, paragraph (2)

202. The Working Group adopted a similar modifica
tion as made in article 34 bis, paragraph (1)(see above, para
graph 199), and adopted the following text of paragraph
(2):

"(2) The acceptor engages that he will pay to the
holder, or to any party who takes up and pays the bill in
accordance with article 67, or the drawer who has paid
the bill, the amount of the bill in accordance with the
terms of his acceptance, and any interest and expenses
which may be recovered under article 67 or 68."

Article 44

203. As regards paragraph (1) of this article, the ques
tion was raised whether the term "to the same extent" re,
ferred only to the amount of the instrument or also to other
matters, and if it referred only to the amount, whether the
words "unless the guarantor has stipulated otherwise on the
instrument" would apply only to a stipulation to reduce
the amount, or whether it also covered a stipulation to in
crease the amount. The Group, after deliberation, was agreed
that the provision was not limited to the question of amount
but covered other elements as well (e .g., time or place of
payment) and that a stipulation by the guarantor could re-

late to any possible element of the guarantor's liabilit¥ in
any possible way, including reduction and increase of 'the
amount. The Group requested the Secretariat to reflect
this understanding in the commentary.

204. As regards paragraph (2) ofarticle 44, theWorking
Group decided to replace the words "when due" by the
words "at maturity".

Article 49

205. It was observed that the opening words 'of article
49 ("Presentment for acceptance is despensed With") did
not make it immediately clear whether this article applied
only to cases where presentment for acceptance was man
datory, or whether it would also cover those cases where
presentment was optional. The Working Group concurred
with this observation and considered the substantive ques
tion whether article 49 should also cover the cases of op
tional.presentment. The Group, after deliberation, decided
in the affirmative for the reason that the provision on dis
pensation was also appropriate in cases of optional present.
ment which constituted the large majority of cases which
occurred in practice. For example, in the circumstances
envisaged in paragraph (a), where the drawee was dead no
acceptance by him could be obtained, and it would' be
futile to require the holder to present the instrument for
acceptance. Consequently the Group decided, in order to
make the scope of application of article 49 abundantly
clear, to modify the opening words of article 49 as fol
lows:

"A necessary or optional presentment for acceptance
is dispensed with:"

Article 53, paragraph (h)

206. It was noted that article 53, paragraph (h), only
covered the case of presentment to a clearing-house ofwhich
the drawee was a member but did not include presentment
to a clearing-house in the case of a domiciled instrument.
The Working Group concurred with this observation and,
in order to enlarge the scope of this provision, decided to
delete the words "of which the drawee is a member". The
Group adopted the same change for the corresponding
article in the draft Convention on International Cheques.

Article 58, paragraphs (3 bis) and (4)

207. The Working Group considered paragraphs (3 bis)
and (4), as set forth in document A/CN.9/WG.IV/WP.22,*
in the light of its decision on article 58, paragraphs (3 bis)
and (4), of the dtaft Convention on International Cheques
(above, paras. 116-119). The Group decided to delete para
graph (3 bis) and, in paragraph (4), to delete the reference
to article (3 bis).

* Reproduced in this volume, paft two, II, A, 1, (b).
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Article 67, paragraph (l) (b)

Article 61, paragraph (2) (f)

208. The Working Group reaffirmed its decision to
delete this subparagraph (A/CN.9/196, para. 159).*

Article 66

209. The Working Group made the same change in
article 66 as in the corresponding article of the draft Con
vention on International Cheques (above, paras. 122 -123)
and deleted the word "directly".

"(b)

"(c) If payment is made but the person paying,
other than the drawee, fails to obtain the instrument,
such person is discharged but the discharge cannot be
set up as a defence against a protected holder."

216. The Group adopted the text, subject to the dele
tion of the words "[and a receipted account]" in subpara
graph (i).

Article 70, paragraph (4)

215. The Working Group considered article 70, para
graph (4)(a) and (c) as redrafted by the Secretariat:

"(4)(a) A person receiving payment of an instru
ment must, unless agreed otherwise, deliver:

"(i) to the drawee making such payment the inst
rument [and a receipted account];

"(ii) to any other person making such payment,
the instrument, a receipted account and
any protest.

Article 71, paragraphs (2) and (6)

217. The Working Group considered and adopted para
graphs (2) and (6) of article 71 as redrafted by the Secre
tariat:

priate rate effective in the main centre of the country where
the instrument was payable, and that in some countries no
such rate existed. The suggestion was made, therefore, in
such instances, to apply the official rate (bank rate) or
other similar appropriate rate effective in the main centre
of the country in the currency of which the instrument was
payable.

213. The Working Group, after deliberation, adopted
this suggestion and decided to modify paragraph (2) as
follows:

"(2) The rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other simi
lar appropriate rate effective in the main centre of the
country where the instrument is payable, or if there is
no such rate, then in the main centre of the country in
the currency of which the instrument is payable. In the
absence of any such rate, the rate of interest shall be
[ ] per cent per annum."

214. The Working Group decided to delete the words
"to be calculated on the basis of the number of days and
in accordance with the custom of that place" at the end
of paragraph (3).

After maturity:

The amount of the instrument with interest, if
interest has been stipulated for, from the date
of presentment;

If interest has been stipulated for after matu
rity, interest at the rate stipulated, or in the
ab sence of such stipulation interest at the rate
specified in paragraph (2), calculated from the
date of maturity on the sum specified in para
graph 1(b )(i);

"(ii)

"(iii) Any expenses of protest and of the notices
given by him;"

211. The Working Group, after deliberation, was agreed
that under subparagraph (b) (i) the interest to be paid should
be on the amount of the instrument to the date of maturity
and that the interest to be paid under subparagraph (b )(ii)
should be calculated from the date of presentment. Accord
ingly, the Group adopted the following text.

"(b) After maturity:

"(i) The amount of the instrument with interest, if
interest has been stipulated for, to the date of
maturity;

"(ii) If interest has been stipulated for after matu
rity, interest at the rate stipulated, or in the
absence of such stipulation, interest at the rate
specified in paragraph (2), calculated from the
date of presentment on the sum specified in
paragraph (1 )(b)(i);

"(iii) Any expenses of protest and of the notices
given by him;"

210. The Working Group considered the draft text of
paragraph (I )(b) which reads as follows:

"(1) The holder may recover from any party liable

"(a)

"(b)

"(i)

Article 67, paragraphs (2) and (3)

212. It was noted that paragraph (2) of article 67 ref
erred to the official rate (bank rate) or other similar appro-

* Yearbook ... 1981, part two, II, A.

"(2) If the holder who is offered partial payment
does not take it, the instrument is dishonoured by non
payment.

"(6) The person receiving the unpaid amount who
is in possession of the instrument must deliver to the
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payor the receipted instrument and any authenticated
protest."

Article 74, paragraph (2)(b)

218. The Working Group decided to align the opening
words of paragraph (2)(b) with the revised wording of the
corresponding subparagraph in the draft Convention on
International Cheques (above, paragraph 151) and adopted
the following text:

"(b) The amount payable is to be calculated accord
ing to the rate of exchange indicated on the instrument.
Failing such indication, the amount payable is to be cal
culated according to the rate of exchange for sight drafts
(or, if there is no such rate, according to the appropriate
rate of exchange) on the date of maturity:"

Article 74 bis, new paragraph (2)

219. The Working Group decided to align subparagraph
(a) of this paragraph with the revised wording of paragraph
(2) (b) of article 74 (above, paragraph 218) and, subject to
this modification, adopted paragraph (2) as follows:

"(a) If, by virtue of the application of paragraph (1)
of this article, an instrument drawn in a currency which
is not that of the place of payment must be paid in local
currency, the amount payable is to be calculated accord
ing to the rate of exchange for sight drafts or, if there
is no such rate, according to the appropriate established
rate of exchange on the date of presentment ruling at
the place where the instrument must be presented for
payment in accordance with article 53 (g);

"(b) (i) If such an instrument is dishonoured by non·
acceptance, the amount payable is to be cal·
culated, at the option of the holder, at the
rate of exchange ruling at the date of dis·
honour, or at the date of actual payment;

"(ii) If such an instrument is dishonoured by non
payment, the amount is to be calculated, at
the option of the holder, according to the rate
of exchange ruling at the date of presentment
or at the date of actual payment;

"(iii) Paragraphs (3) and (4) of article 74 are appli
cable where appropriate."

Article 79

220. The Working Group considered article 79, para
graphs (l)(a) to (d) and (2), as redrafted by the Secretariat,
and adopted this text without change:

"(1) A right of action arising on an instrument can
no longer be exercised after four years have elapsed

"(a) Against the maker, or his guarantor, of a note
payable on demand, after the date of the note;

"(b) Against the acceptor or the maker or their
guarantor of an instrument payable at a definite time,
after the date of maturity;

"(c) Against the acceptor of a bill payable on
demand, after the date on which it was accepted;

"(d) Against the drawer or an endorser or their
guarantor, after the date of protest for dishonour, or
where protest is dispensed with, the date of dishonour.

"(2) If a party has taken up and paid the instrument
in accordance with article 67 or 68 within one year be
fore the expiration of the period referred to in paragraph
(1) of this article, such party may exercise his right of
action against a party liable to him within one year after
the date on which he took up and paid the instrument."

Article 82, paragraph (1)

221. The Working Group considered, and adopted, the
opening words of article 82, paragraph (1), as redrafted by
the Secretariat:

"(1) A party who has paid a lost instrument in
accordance with the provisions of article 80 and who is
subsequently required to, and does, pay the instrument,
or who then loses his right to. recover from any party
liable to him and such loss of right was due to the fact
that the instrument was lost, has the right:"

III. CONSIDERATION OF TWO MATTERS RELEVANT

TO BOTH CONVENTIONS

A. Instruments and cheques payable in, or denominated
in, units ofaccount

222. The observer of the International Monetary Fund
(IMF) made a statement on this issue, with particular refer
ence to the special drawing right (SDR) of IMF. He noted
that the SDR was an international reserve asset created by
IMF and allocated by it to its members as a supplement
to existing reserve assets. Only a limited class could hold
SDRs. All 141 States members of IMF were participants in
its SDR Department and were eligible to hold SDRs. These
member States could use SDRs in transactions with other
member States, with certain other authorized holders of
SDRs, and with the General Resources Account of IMF,
which also held SDRs. The SDR was also the IMF unit of
account.

223. The SDR was being increasingly used for a
variety of transactions. Members with a balance-of-payments
need may use SDRs to acquire foreign exchange in a trans
action in which another member designated by IMF pro
vided currency in exchange for SDRs. Members may also
use SDRs in a variety of voluntary transactions and opera
tions by agreement with other members. They may engage
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in "swap" arrangements and forward operations involving
SDRs. They may make loans of SDRs, and settle financial
obligations in SDRs. They may use SDRs as security for
the performance of financial obligations and in donations.
Authorized holders who were not members also engaged
in certain financial transactions with SDRs. In some instances
the transactions might not be subject to a particulargoverning
law.

224. As regards coverage by the draft Conventions of
relevant transactions involving SDRs, the observer noted
that two questions arose: (a) whether an instrument covered
by the Conventions could call for payment in SDRS, or
another unit of account, and (b) whether an instrument
covered by the Conventions might call for payment in a
particular currency but be denominated in SDRs or another
unit of account. As regards the first issue, he noted that
there would appear to be no special reason not to permit
the Conventions to apply to an instrument payable in SDRs
should the maker or drawer (which must belong to the
limited class) decide to opt at its inception to make the
instrument subject to the rules of the Conventions. While it
was not possible to estimate the frequency of use that might
develop in respect of such instruments, permitting an offi
cial holder to utilize the rules of the draft Conventions could
only serve to extend the usefulness of the Conventions.
Similar considerations applied as regards the second issue.
The denomination in SDRs could be used by private parties
as a safeguard against currency fluctuations. He noted that
the valuation of an SDR against a national currency would
be provided by IMF in regard to the currencies of member
States, and could also be determined for other currencies.

225. Various methods might be used to extent the
coverage of the draft Conventions to instruments payable
in, or denominating a currency in, units of account. The
method favoured by the UNCITRAL Study Group on
International Payments, which had considered this question,
was to add a definition of "money" to the draft Conven
tions, which might cover monetary units such as the SDR,
the ECU and the transferable rouble. This definition was
as follows:

'''Money' means a medium of exchange:

"(a) Which is authorized or adopted by a Govern
ment (or several Governments) as its (or their) official
currency or part thereof; or

"(b) Which is established by an intergovernmental
institution and intended by it to be transferable in its
records and only between it and among persons desig
nated by it."

Consideration by the Working Group

226. The views expressed in the Working Group showed
that there was little doubt that if the draft Conventions were
to offer the possibility of drawing an instrument in a unit

of account which was a monetary unit, and payable in that
unit, the usefulness of the Conventions would in principle
be increased. However, such an extension of the application
of the Conventions would, in the last resort, depend on the
desire of Governments to use the Conventions for that pur
pose. Consequently, the Working Group concluded that it
would suffice to draw the attention of Governments to this
issue through a definition of money to be inserted in article
5 of the draft Conventions, and to be placed between square
brackets. The commentary should make clear that the defi
nition was of a tentative nature, and solely for the purpose
of eliciting the views of Governments. The cbmmentary
should also indicate that, if the views of Governments were
of a positive nature, certain provisions of the draft Conven
tions wOJlld have to be amended accordingly.

227. As regards denominating the sum payable in a unit
of account, the Working Group was of the view that using a
unit of account as a point of reference for the purpose of
calculating the amount payable in an instrument in money
was already implicit in the provisions of articles 7 and 74.
However this possibility could, if need be, be made more
explicit.

228. The tentative definition of money adopted by the
Working Group is as follows:

["'Money' or 'currency' include a monetary unit of
account which is established by an intergovernmental
institution, and includes such unit of account even if
intended by it to be transferable in its records and only
between it and among persons designated by i1."]

229. The Working Group decided to add this tentative
definition to the definitions set forth in article 5, as a new
paragraph (9) in the draft Convention on International
Cheques and as a new patagraph (11) in the draft Conven
tion on International Bills of Exchange and International
Promissory Notes.

B. Provision on rules applicable to questions governed
by the Conventions but not expressly settled therein

230. The Working Group considered a note submitted
by the observer of the Hague Conference on Private Inter
national Law (Hague Conference). In this note (A/CN.9/
WG.IVjWP.23),* the observer of the Hague Conference
suggested to the Working Group to adopt, in both draft
Conventions, an article X which might be placed in the
chapter on General Provisions and which would read as
follows:

"Article X

"Questions concerning matters governed by this Con
vention which are not expressly settled in it are to be
settled in conformity with the law applicable by virtue
of the rules of private international law.

* Reproduced in this volume, part two, II, A, 1, (c).
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"If the State, the law of which is found to be appli
cable under the rules of private international law, has,
independently of its general rules of law, provisions
which are specific [to cheques] [to bills of exchange and
promissory notes] for the settlement of the questions
referred to in the preceding paragraph, these provisions
will be applied with priority over those general rules."

231. Different views were expressed about the desira-
bility of including in the draft Conventions provisions regard
ing the application of municipal law to questions concerning
matters covered by the draft Convention but not expressly
settled in it. Under one view, it was stated that such pro
visions were not strictly necessary. Under another view, while
it was true that the provisions might state the obvious, it
would be useful if the draft Convention would indicate to
the courts the proper direction to be taken. Under yet
another view, the implications of the proposal by the
observer should be carefully considered, since it was by no
means immediately clear whether the authors of the draft
Convention wished to settle a question by not dealing with
it, or whether the fact that the question was not regulated
was by oversight.

232. It was observed that in the latter case, the pro
posed solution of the observer of the Hague Conference
would lead to the result that, since the question was not
expressly settled in the Convention, a court would have to
apply rules of the conflict of laws determining the appli.
cable law, which would prevent a court from deciding the
question by analogy to a provision of the draft Convention.

233. The Working Group, after deliberation, was agreed
that a provision as suggested by the observer of the Hague
Conference was not necessary.

IV. ADOPTION OF DRAFT CONVENTION ON INTERNA

TIONAL BILLS OF EXCHANGE AND INTERNATIONAL

PROMISSORY NOTES AS REVISED BY DRAFTING

GROUP

234. The Working Group considered the articles of the
draft Convention on International Bills of Exchange and
International Promissory Notes as revised by the Drafting
Group and set forth in documentA/CN.9/WG.IV/WP.24 and
Add. 1-2.*

235. The Working Group approved this text subject to
the follOWing modifications:

Article 9, paragraph (6): Delete the square brackets

Article 22, paragraph (1 bis): Replace the words "an
acceptor, drawee, or maker" by the words "a party or of
the drawee"

* Reproduced in this volume, part two, II, A, 2, (d), (e), (f).

236. The Working Group also considered, and adopted
with minor modifications, the suggestions of the Drafting
Group relating to headings, subheadings and structure of the
draft Convention (A/CN.9/WG.IV/WP.24 and Add. 1-2).*

237. The Working Group noted that the Drafting Group
had continued its work until the last but one day of the ses
sion of the Working Group and that, therefore, lack of time
had prevented the establishment of a complete text in final
form. For example, a number of changes had been expressed
only in the form of corrigenda, the headings and sub
headings had not been inserted at their proper place, and the
draft articles had not been renumbered consecutively. It
was understood that the Secretariat would compile the
complete text.27

V. ADOPTION OF DRAFT CONVENTION ON INTER

NATIONAL CHEQUES AS REVISED BY DRAFTING GROUP

238. The Working Group considered the articles of the
draft Convention on International Cheques as revised by the
Drafting Group and set forth in document A/CN.9/WG.IV/
WP.25 and Add. 1.**

239. The Working Group approved this text subject to
the following modifications:

Article 22, paragraph (1 bis): Replace the words "the
liability of a drawee" by the words "the liability of a
party or of the drawee"

Article X ([allowing article 34): Place the text of
paragraph (2) between square brackets

Article 78: Insert (erroneously omitted) text:

"(1) When a party is discharged wholly or partly of
his liability on the cheque, any party who has a right of
recourse against him is discharged to the same extent.

"(2) Payment by the drawee of the whole or a part
of the amount of the cheque to the holder, or to any
party who has paid the cheque in accordance with article
67, discharges all parties of their liability to the same
extent."

240. The Working Group also considered, and adopted
with minor modifications, the suggestions of the Drafting
Group relating to headings, subheadings and structure of
the draft Convention (A/CN.9/WG.IV/WP.25/Add. 1).***

241. The Working Group noted that the Drafting Group
had continued its work until the last but one day of the ses-

* Reproduced in this volume, part two, II, A, 2, (d), (e), (f).
** Ibid., (g), (h).
*** Reproduced in this volume, part two, II, A, 2,(h).
27 The complete text of the draft Convention is contained in

A/CN.9/211 (reproduced in this volume, part two, A, 3). A com
mentary on this draft Convention will be published as document
A/CN.9/213 (reproduced in this volume, part two, A, 4).
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sion of the Working Group and that, therefore, lack of time
had prevented the establishment of a complete text in final
form. For example, a number ofchanges had been expressed
only in the form of corrigenda, the headings and subhead
ings had not been inserted at their proper place, and the
draft articles had not been renumbered consecutively. It was

understood that the Secretariat would compile the complete
text.28

28 The complete text of the draft Convention is contained in
A/CN.9/212 (r~produced in this volume, part two, A, 5). A com
mentary on thIs draft Convention will be published as document
A/CN.9/214 (reproduced in this volume, part two, A, 6). '

2. WORKING PAPERS SUBMITTED TO THE WORKING GROUP ON INTERNATIONAL NEGOTIABLE INSTRUMENTS

AT ITS ELEVENTH SESSION (NEW YORK, 3-14 AUGUST):

(a) Note by the Secretariat: uniform rules applicable to international cheques: text ofarticles as redrafted by
consultants to the Secretariat and by the Working Group at its ninth and tenth sessions (A/eN. 9/WG.IV/WP.21)*

Article 1

(1)

(2)

(a)

(b)

(c) Is drawn on a banker or on a person or institution
assimilated by the applicable law to a banker;l

(d)

(e)

if)

(i)

(ii) The place indicated next to the name or the
signature of the drawer,2

(iii)

(iv)

(v)

(g)

(3)

* 12 June 1981. The text of the articles set forth herein is of
the following kinds: (a) text as re-drafted by Professors A. Barak
and W. Vis, consultants to the Secretariat, in accordance with re
quests of the Working Group made at its ninth and tenth sessions,
and (b) text as amended by the Working Group at its ninth and tenth
sessions. References are given to relevant paragraphs in the reports of
the ninth session of the Working Group (A/CN.9/181) (Yearbook ...
1980, part two, III, B) and the tenth session of the Working Group
(A/CN.9/196) (Yearbook ... 1981, part two, II, A) and to the
articles of the draft Convention on. International Bills of Exchange
and International Promissory Notes as re-drafted or amended (A/
CN.9/WG.IV/WP.22) (reproduced in this volume, part two; II, A, 2,
(b». Points of ellipsis against a paragraph or subparagraph indicate
that no change has been made to the text of that paragraph or sub
paragraph, (Footnote in original).

1 The Working Group's request for amendmen~ related to ar
ticle 5 (A/CN.9/181, para. 161) (Yearbook ... 1980, part two, III,
B). However, it was considered that the amendment in question
could more appropriately be made in this article. .

2 Ibid., para. 165.

Article 5

(1)

(2)

(3)

(4)

(5)

(6) "Protected holder" means a holder of a cheque
which, when he became a holder, was complete and
regular on its face and not overdue [in accordance with
article 53 if)], provided that, at that time, he Was with
out knowledge of any claim to or defence upon the
cheque referred to in article 24 or of the fact that it was
dishonoured by non-payment;3

(7)

(8)

Article 84

(1)

(2)

[(3)

(4) ... ]

Article 9s

A cheque is payable on demand:

3 Although the term "overdue" was objected to (ibid., para.
172) it was considered difficult to avoid the use of this term. In
response to the view contained, ibid., at para. 173, the square
brackets around the last phrase have been deleted.

4 The only amendment is the placing of paragraphs (3) and
(4) between square brackets. Ibid., para. 181.

S The Working Group was of the opinion that the requirement
that a cheque be payable on demand should not be retained among
the formal requisites set forth in paragraph (2) of article I but should
be included among the rules applicable to presentment and payment
(ibid., para. 163). However it was consideJ;ed more appropriate to
retain paragraph (2) (d) of article I, and add the present article.
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(a) If it states that it is payable on demand or at
sight or on presentment or if it contains words of similar
import, or

(b) If no time of payment is expressed.

Article 21

(1)

(2) The endorsement to the drawee operates only
as an acknowledgment that the endorser has received
from the drawee the sum payable by the cheque [except
in the case where the drawee has several establishments
and the endorsement is made in favour of an establish
ment other than that on which the cheque has been
drawn].6

Article 22

Variant A

(1) If an endorsement is forged, any person has
against the forger, against the person who took the
cheque directly from the forger and against the drawee
who paid the cheque to the forger the right to recover
compensation for any damage that he may have suffered
because of the forgery.7

(2)

Note. The effect of the above rule would be that, for
purposes of the drawee's liability to pay compensation
to the person who suffered loss because of a forged
endorsement, it is immaterial whether the drawee paid
with or without knowledge of the forgery.

Variant B

(1) If an endorsement if forged, any party has
against the forger, against the person who took the
cheque directly from the forger and against the drawee
who paid the cheque to the forger with knowledge of the
forgery the right to recover compensation for any damage
that he may have suffered because oftheforgery.8

(2)

Note. The effect of the above rule would be that an
action for damages would not lie against a drawee who
paid without knowledge of the forgery. 9

6 Ibid., paras. 188 -189.
7 A/CN.9/196, paras. 113-118 (Yearbook ... 1981, part two, II,

A); A/CN.9/WG.IV/WP.22, article 22, Variant A (reproduced in this
volume, part two, II, A, 2, (b)).

8 A/CN,9/196, paras. 113-118; (Yearbook ... 1981, part two,
n, A); A/CN.9/WG.IV/WP.22, article 22, Variant f:s (reproduced in
this volume, part two, II, A, 2, (b».

9 One of these Variants could be adopted in both the draft Con
vention on International Bills of Exchange and International Promis
sory Notes and the draft Uniform Rules applicable to International
Cheques. A further possibility would be that Variant A is adopted
in the draft Convention and Variant B in the draft Uniform Rules.
If one of these Variants were to be adopted, article 70 bis would
not be required.

Article 34

(l) The drawer engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder the amount of the cheque, and
any interest and expenses which may be recovered under
article 67 or 68.

(1 bis) Delay in making presentment does not
discharge the drawer of liability except to the extent of
the loss suffered because of the delay.

(1 ter) Delay in protesting a cheque for dishonour
does not discharge the drawer of liability except to the
extent of the loss suffered because of the delay.

(2)

Note 1. The Working Group decided that the drawer
would be discharged of liability upon failure of the
holder to make presentment or protest. However,delay
in making presentment or protest would not discharge
the drawer except to the extent of the loss suffered
because of the delay (A/CN.9/l96, paras. 17 and 18).

2. One question which arises in this respect is
to determine when there is failure to present and when
there is delay. Under article 53, a cheque is duly presen
ted if, inter alia, it is presented within 120 days of its
stated date. Therefore, it would follow that there is no
delay in presentment if the holder presented the cheque,
say, within 119 days of its stated date.

Query: if the cheque is not presented within 120 days,
does this constitute failure to present Or delay?

3. A second question is whether the drawer whose
liability on the cheque is for, say, SwF 1000 and who,
because of the delay in presentment, suffers a loss of,
say, SwF 250, should now be liable on the cheque for
SwF 750, or whether he should be liable for SwF 1000
(the amount of the cheque) but have an action for damages
outside the cheque for SwF 250?

Article X 10

(l) Any statement written on a cheque indicating
certification, confirmation, acceptance, visa or any other
equivalent expression has only the effect to ascertain the
existence of funds and prevents the withdrawal of such
funds by the drawer, or the use of such funds by the
drawee for purposes other than payment of the cheque
bearing such a statement, before the expiration of the
time limit for presentment.

(2) However, a Contracting State may:

(a) Provide that a drawee may accept a cheque; and

(b) Determine the legal effects thereof.

10 A/CN.9/l81, para. 174 (Yearbook ... 1980, part two, II, B),
and A/CN.9/196, paras. 23-25 and 38 (Yearbook ... 1981, part
two, II, A).
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(3) An acceptance must be effected by the signature
of the drawee accompanied by the word "accepted" or
words of similar import.

Article 43

(1) Payment of a cheque may be guaranteed, as to
the whole or part of its amount, for the account of a
party by any person, who mayor may not have become
a party.ll

(2)

(3)

(4)

(a)

(c) A signature alone on the back of a cheque is an
endorsement. A special endorsement of a cheque made
payable to bearer does not convert the cheque into an
order instrument. 12

(5)

Article 53

(a) The holder must present the cheque to the
drawee on a business day at a reasonable hour;13

if) A cheque must be presented for payment within
120 days of its stated date;14

(g)

(i)

(ii)

(iii)

(h) A cheque may be presented for payment at a
clearing-house of which the drawee is a member. 15

Article 54

(1)

(2)

[(a)

(i)

(ii)

(iii) ... ]

(c) If the cause of delay continues to operate
beyond 30 days after the expiration of the time limit
for presentment for payment. 16

11 A/CN.9/196, para. 34 (Yearbook ... 1981, part two, II, A).
12 Ibid., para. 39.
13 Ibid., para. 47.
14 Ibid., para. 49.
15 This is a re-draft of subparagraph (h) adopted by the Working

Group to accord with the style of the preceding subparagraphs. Ibid.,
para. 47, and A/CN.9/WG.IV/WP.22, article 53 (h) (reproduced in
this volume, part two, II, A, 2, (b)).

16 A/CN.9/196, para. 56 (Yearbook ... 1981, part two, II, A).

Article 5517

(1) If a cheque is not duly presented for payment,
the drawer, the endorsers and their guarantors are not
liable thereon.

(2) Delay in making [due] presentment does not
discharge the drawer or his guarantor of liability except
to the extent of the loss suffered because of the delay.

Note. The rule stated in paragraph (2) is already stated
in article 34 (1 bis) (see above). Rules as to failure or
delay in protest are also stated in article 34.

Article 57

If a cheque has been dishonoured by non-payment,
the holder may exercise a right of recourse only after the
cheque has been duly protested for dishonour in accor
dance with the provisions of articles 58 to 61.18

Article 58

(1)

(a)

(b)

(c)

(2)

(a)

(b)

(3)

(3 bis) Where a cheque is presented to a clearing
house, protest may be replaced by a dated declaration
by the clearing-house to the effect that the cheque had
been presented to it and has not been paid. 19

(4) A declaration made in accordance with para
graph (3) or (3 bis) is deemed to be a protest for the
purposes of this Convention.2o

Article 6021

(1) If a cheque which must be protested for non
payment is not duly protested, the drawer, the endorsers
and their guarantors are not liable thereon.

(2) Delay in protesting a cheque for non-payment
does not discharge the drawer or his guarantor ofliability
except to the extent of the loss suffered by the delay.

17 Ibid., paras. 58-62.
18 Ibid., para. 66. Alignment of the provisions relating to protest

for dishonour with the decisions taken in respect of article 55 has
been done in the fe-drafting of article 34.

19 Ibid., para. 70; A/CN.9/WG.IV/WP.22, article 58 (3 bis)
(reproduced in this volume, part two, II, A, 2, (b)).

20 A/CN.9/196, para. 72 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.IV/WP.22, article 58 (4) ,(reproduced in this volume,
part two, II, A, 2 (b)).

21 A/CN.9/196,para. 76 (Yearbook ... 1981, part two, II, A).
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Note. The rule stated in paragraph (2) is already stated
as to the drawer in article 34 (1 ter) (see above).

Article 61 22

(1)

(2)

(a) If the cause of delay under paragraph (1) in
making protest continues to operate beyond 30 days
afterthe date of dishonour;

(b) If the drawer, an endorser or guarantor has
waived protest expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than
the drawer, binds only that party but benefits
any holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made;

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person;

(e) If presentment for payment is dispensed with in
accordance with article 54 (2).

Article 65 23

(1)

(2)

(a) If after the exercise of reasonable diligence
notice cannot be given;

(b) If the drawer, an endorser or guarantor has
waived notice of dishonour expressly or by implication;
such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than
the drawer, binds only that party but benefits
any holder;

(iii)' If made outside the cheque, binds only the
party making it and benefits only a holder in
whose favour it was made.

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person.

22 Ibid., paras. 80.and 159. Subparagraph 2 if) has been deleted
(A/CN.9/WG.IV/WP.22, article 61) (reproduced in this volume, part
two. II, A, 2, (b)).

23 (A/CN.9/196, paras. 87-90 (Yearbook ... 1981, part two,
II, A).

Article 67

(1) The holder may recover from any party liable
the amount of the cheque.24

(2) When payment is made after the cheque has
been dishonoured, the holder may recover from any party
liable the amount of the cheque with interest at the rate
specified in paragraph (4) calculated from the date of
presentment to the date of payment and any expenses of
protest and of the notices given by him.25

(4)

Article 68

(1)

(a)

(b)

(c)

(2) NotWithstanding article 25 (4), if a party takes
up and pays the cheque in accordance with article 67
and the cheque is transferred to him such transfer does
not vest in that party the rights to and upon the cheque
which any previous protected holder had. 26

Article 70

(1) A party is discharged of liability on the cheque
when he pays the holder or a party subsequent to him
self who has taken up and paid the cheque and is in
possession thereof the amount due pursuant to articles
67 and 68.27

(3) A party is not discharged of his liability if he
pays a holder who is not a protected holder and knows
at the time of payment that a third person has asserted a
valid claim to the cheque or that the holder acquired the
cheque by theft or forged the signature of the payee or
an endorsee, or participated in such theft or forgery.28

(4) (a) A persO.n receiving payment of a cheque
must, unless agreed otherwise, deliver:

(i) TQ the drawee making such payment, the cheque
[and a receipted account];

(ii) To any other person making such payment, the
cheque, a receipted account and any protest. 29

(b)

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the cheque, such person

24 Ibid., para. 97.
25 Ibid., para. 99.
26 Ibid., para. 105.
27 Ibid., para. 107, with the addition of the words "and is in

possession thereof" to the text contained therein.
28 Ibid., para. 1 07 .
29lbid., para. 109 (Yearbook ... 1981,parttwo,II,A);A/CN.9/

WG.IV/WP.22, article .70 (4) (a) (reproduced in this volume, part
two.II, A, 2, (b)).
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is discharged but the discharge cannot be set up as a
defence against a protected holder.~o

Article 71

(1)

(2) If the holder who is offered partial payment
does not take it, the cheque is dishonoured by non-pay
ment. 3!

(3)

(4) If the holder takes partial payment from aparty
to the cheque;32

(a)

(b)

(5)

(6) The person receiving the unpaid amount who is
in possession of the cheque must deliver to the payor the
receipted cheque and any authenticated protest. 33

Article 74 bis

Article 74 ter

If the drawer countermands the order to the drawee
to pay a cheque drawn on him, the drawee is under a
duty not to pay.38

Article 79

(1) A right of action arising on a cheque can no
longer be exercised after four years have elapsed;

(a) Against the drawer or his .guarantor, after the
date of the cheque;39

(b) Against an endorser or his guarantor, after the
date of protest for dishonour or, where protest is dis
pensed With, the date of dishonour. 4o

(2) If a party has taken up and paid the cheque in
accordance with article 67 or 68 within one year before
the expiration of the period referred to in paragraph (1)
of this article, such party may exercise his right of action
against a party liable to him within one year after the
date on which he took up and paid the cheque.41

30 A!CN.9!196, para. III (Yearbook ... 1981, part two, II, A).
The Secretariat was of the view that a provision on these lines was
not superfluous because the results in question did not clearly
emerge from the wording of articles 24 and 25.

3f Ibid., para. 122; A/CN.9/WG.IV/WP.22, article 71 (2) (repro
duced in this volume, part two, II, A, 2 (b».

32 A/CN.9!196, para. 126 (Yearbook ... 1981, part two, II, A).
33 Ibid., para. 131; A!CN.9!WG.IV!WP.22, article 71 (6) (repro

duced in this volume, part two, II, A, 2 (b».
34 Paragraph 1 consists of the text of article 74 bis as appearing,

ibid., at para. 138.
35 A!CN.9!196, paras.. 135-139 (Yearbook ... 1981, part two,

II, A); A/CN.9!WG.IV!WP.22, article 74 bis (2) (a) (reproduced in
this volume, part two, II, A, 2, (b)).

36 A!CN.9!196, paras. 135-139 (Yearbook ... 1981, parttwo,
II, A); A!CN.9!WG.IV!WP.21:, article 74 bis (2) (b) (ii) (reproduced
in this volume, part two, II, A,'2, (b)).

37 A!CN.9!196, paras. 135-139 (Yearbook ... 1981, part two,
II, A), A/CN.9!WG.IV/WP.22, article 74 bis (2) (b) (iii) (reproduced
in this volume, part two, II, A, 2, (b».

(2) (a) If, by virt\le. of the application of paragraph
(1) of this article, a cheque drawn in a currency which is
not that of the place of payment muSt be paid in local
currency, the amount payable is to be calculated accord
ing to the rate of exchange for sight drafts on the date
of presentment ruling at the place where the cheque must
be presented for payment in accordance with article
53 (g);35

(b) If such a cheque is dishonoured by non-pay
ment;

(i) The amount is to be calculated, at the option of
the holder, according to the rate of exchange
ruling at the date of presentment or at the date
of actual payment;36

(ii) Paragraphs (3) and (4) of article 74 are applic
able where appropriate.37

(1) 34 Article 8042

(Paragraph (3) deleted)

Article 82

(1) A party who. has paid a lost cheque in accor
dance with the provisions of article 8D and who is sub
sequently required to, and does, pay the cheque, or who
then loses his right to recover from any party liable to
him and such loss of right was due to the fact that the
cheque was lost, has the right: 43

(a)

(b)

(2)

Article A

(a) A cheque is crossed when it bears across its face
two parallel transverse lines.44

(b) A crossing' is general if it consists of the two
lines only or if between the two lines the word "banker"
or an equivalent term or the words "and Company" or
any abbreviation thereof is inserted; it is special if the
name of a banker is so inserted.45

38 A!CN.9!196, para. 142 (Yearbook ... 1981, part two, II, A).
Article 74 quater previously contained in the Uniform Rules has
been deleted. Ibid., para. 144.

39 Ibid., para. 149.
40 Ibid., para. 150:
41 Ibid., para. lSI; A/CN.9!WG.IV!WP.22. article 79 (2) (repro-

duced in this volume, part two, II, A, 2, (b). .
42 A!CN.9!196, para. 153 (Yearbook ... 1981, part two, II, A).
43 Ibid., para. 157; A!CN.9!WG.IV!WP.22, article 82 (1) (repro

duced in this voll.\me, part two, II, A,l, (b).
44 A!CN.9!196, para. 166 (Yearbook ... 1981, part two, II, A).
45 Ibid., para. 168.
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(c)

(d)

(e)

if)

Article B

If a cheque shows on its face the obliteration either
of a crossing or of the name of the banker to whom it
is crossed, the obliteration is regarded as not having
taken place.46

Article C

(l)(a)

(b)

(c)

(2) The drawee who pays or the banker who takes
a crossed cheque in violation of the provisions of para
graph (1) of this article incurs liability for any damages
which a person may have suffered as a result of such vio
lation, provided that such damages do not exceed the
amount of the cheque.47

(b) In such a case the cheque can only be paid by
the drawee by means of a book-entry.49

(2) The drawee who pays such a cheque other than
by means of a book-entry incurs liability for any damages
which a person may have suffered as a result thereof,
provided that such damages do not exceed the amount
of the cheque. 50

(3) If a cheque shows on its face the obliteration
of the words "payable in account", the obliteration is
regarded as not having taken place. 51

Article a

If a cheque is drawn against insufficient funds, it is
nevertheless valid as a cheque. 52

Article (35 3

(1) A cheque which bears a date other than the
date on which it was drawn is nevertheless valid as a
cheque.

(2) If a cheque is presented before its stated date:

Variant A

49 Ibid.. para. 187.
50 Ibid.. para. 189.
51 Ibid.• para. 190.
52 Ibid., para. 196.
53 Ibid., paras. 200-203.

Variant B

(a) Payment does not discharge parties liable on
the cheque;

(b) Refusal by the drawee to pay does not consti
tute dishonour.

Article E

If the crossing on a cheque contains the words "not
negotiable" the transferee becomes a holder but cannot
become a protected holder in his own right.48

Article F

(l) (a) The drawer or the holder of a cheque may
prohibit its payment in cash by writing transversally
across the face of the cheque the words "payable in
account" or words of similar import.

46 Ibid., para. 176.
47 Ibid., para. 180.
48 Ibid., para. 183.

(a)

(b)
honour.

Payment discharges parties liable on the cheque;

Refusal by the drawee to pay constitutes dis-

(b) Note by the Secretariat: draft Convention on International Bills ofExchange and International Promissory Notes: text
ofarticles as redrafted by consultants to the Secretariat and by the Working Group at its tenth session (A/CN 9/WG.IV/WP.22j*

Article 22

Variant A

(l) If an endorsement is forged, any person has
against the forger, against the person who took the in
strument directly from the forger and against the drawee

* 12 June 1981. The text of the articles set forth herein is of the
following kinds: (a) text as re-drafted by Professors A. Barak and W.
Vis, consultants to the Secretariat, in accordance with requests of
the Working Group made at its tenth session (b) text as amended by
the Working Group at its tenth session and (c) text aligned with
amended text of the draft Uniform Rules applicable to International
Cheques. References are given to relevant paragraphs in the report

who paid the instrument to the forger the right to recover
compensation for any damage that he may have suffered
because of the forgery. 1

of the tenth session (A/CN.9/196) (Yearbook ... 1981, part two,
II, A) and tp the articles of the draft Uniform Rules applicable to
International Cheques as re-drafted or amended (A/CN.9/WG.IV/
WP.21) (reproduced in this volume, part two, II, A, 2, (a). Points of
ellipsis against a paragraph or subparagraph indicate that no change
has been made to the text of that paragraph or subparagraph. (Foot
note in original).

1 A/CN.9/196, paras. 113-118 (Yearbook ... 1981, part two,
II, A); A/CN.9/WG.IV/WP.21, article 22, Variant A (reproduced in
this volume, part two, II, A, 2, (a».
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(2)

Note. The effect of the above rule would be that, for
purposes of the drawe,e's liability to pay compensation
to the person who suffered loss because of a forged
endorsement, it is immaterial whether the drawee paid
with or without knowledge of the forgery.

Variant B

(1) If an endorsement is forged, any party has
against the forger, against the person who took the inst·
rument directly from the forger and against the drawee
who paid the instrument to the forger with knowledge
of the forgery the right to recover compensation for any
damage that he may have suffered because of the forgery. 2

(2)

Note. The effect of the above rule would be that an
action for damages would not lie against a drawee who
paid without knowledge of the forgery. 3

Article 53

(a)

(b)

(c)

(d)

(e)

if)

(g)

(i)

(ii)

(iii)

(h) An instrument may be presented for payment at
a clearing-house of which the drawee is a member.4

Article 58

(1)

(a)

(b)

(c)

2 A/CN.9/196, paras. 113-118 (Yearbook ... 1981, part two,
II, A), A/CN.9/WG.lV/WP.21, article 22, Variant B (reproduced in
this volume, part two, II, A, 2, (a)).

3 One of these Variants could be adopted in both the draft Con
vention on International Bills of Exchange and International Promis
sory Notes and the draft Uniform Rules applicable> to International
Cheques. A further possibility would be that Variant A is adopted
in the draft Convention and Variant B in the draft Uniform Rules.

4 A/CN.9/196, para. 48 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21, article 53 (h) (reproduced in this volume',
part two, II, A. 2, (a)).

(2)

(a)

(b)

(3)

(3 bis) Where an instrument is presented to a clearing.
house, protest may be replaced by a dated declaration
by the clearing-house to the effect that the instrument
had been presented to it and has not been paid. s

(4) A declaration made in accordanc~with para
graph (3) or (3 bis) is deemed to be a protest for the
purposes of this Convention.6

Article 61

(Paragraph (2), subparagraph (j), deleted)7

Article 67

(1)

(a)

(b)

(i) The amount of the instrument with interest, if
interest has been stipulated for, from the date' of present
ment;8

(ii)

(iii)

(c)

(i)

(ii)

(2)

(3)

Article 70

(1)

(a)

(b)

(2)

(3)

(4) (a) A person recelVlng payment of an instru
ment must, unless agreed otherwise, deliver:

5 A/CN.9/196, para. 70 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21. article 58 (3 his) (reproduced in this volume,
part two, II, A, 2, (a)).

6 A/CN.9/196, para. 72 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21, article 58 (4) (reproduced in this volume,
part two, II, A, 2, (a)).

7 AfCN.9/196, para. 159 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.IV/WP.21, article 61 (paragraph 2 if) deleted) (repro
duced in this volume, part two, II, A, 2, (a)).

8 A/CN.9/196, paras. 100-101 (Yearb9,ok ... 1981, part two,
II, A).
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13

(i) to the drawee J.llaking such payment the instru
ment [and a receipted account];

(ii) to any other person making such payment, the
instrument, a receipted account and any pro
test. 9

(b)

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the instrument, such per
son is discharged but the discharge cannot be set up as
a defence against a protected holder. IO

Article 71

(1)

(2) If the holder who is offered partial payment
does not take it, the instrument is dishonoured by non
payment. I1

(3)

(a)

(b)

(4)

(a)

(b)

(5)

(6) The person receiving the unpaid amount who is
in possession of the instrument must deliver to the payor
the receipted instrument and any authenticated pro
test. 12

Article 74 bis

(1)

(2Ha) If, by virtue of the application of paragraph
(1) of this article, an instrument drawn in a currency
which is not that of the place of payment must be paid
in local currency, the amount payable is to be calcu
lated according to the rate of exchange for sight drafts
on the date of presentment ruling at the place where the
instrument must be presented for payment in accordance
with article 53 (g); 14

9 A/CN.9/196, para. 109 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21, article 70 (4) (a) (reproduced in this volume,
part two, II, A, 2 (a)).

10 A/CN.9/196, para. 111 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.1V/WP.21, article 70 (4) (e), and note thereto (repro
duced in this volume, part two, II, A, 2 (a)).

11 A/CN.9/196, para. 122 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21, article 71 a) (reproduced in this volume,
part two, II, A, 2, (a)).

12 A/CN.9/1'f6, para. 131 (Yearbook ... 1981, part two, II, A);
A/CN.9/WG.lV/WP.21, article 71 (6) (reproduced in this volume,
part two, II, A, 2, (a)). ... .

13 Pa.ragra.ph 1 consists of the text of article 74 bls as appeanng
in A/CN.9/181, Annex (Yearbook ... 1980, part two, 1II, B).

14 A/CN.9/196, paras. 13~-139 (Yearbook ... 1981, part tW?,
II, A), A/CN.9!WG.lV/WP.21, article 7<4 bis (2) Ca) (reproduced In

this volume, part two, II, A, 2, (a.)).

(b) (i) If such an instrument is dishonoured by non
acceptance, the amount payable is to be calcu
lated, at the option of the holder, at the rate of
exchange ruling at the date of dishonour, or at
the date of actual payment;

(ii) If such an instrument is dishonoured by non
payment, the amount is to be calculated, at the
option of the holder, according to the rate of
exchange ruling at the date of presentment or
at the date of actual payment. 15

(iii) Paragraphs (3) and (4) of article 74 are applic
able where ,appropriate. 16

Article 79 17

(1)

(a) Against the maker, or his guarantor, of a note
payable on demand, after the date of the note;

(b) Against the acceptor or the maker or their
guarantor of an instrument payable at a definite time,
after the date of maturity;

(c) Against the acceptor of a bill payable on de
mand, after the date on which it was accepted;

(d) Against the drawer or an endorser or their
guarantor, after the date of protest for dishonour, or
where protest is dispensed with, the date of dishonour.

(2) If a party has taken up and paid the instrument
in accordance with article 67 or 68 within one year be
fore the expiration of the period referred to in paragraph
(1) of this article, such party may exercise his right of
action against a party liable to him withinone year after
the date on which he took up and paid the instrument.

Article 82

(1) A party who has paid a lost instrumentin accor
dance with the provisions of article 80 and who is sub·
sequently required to. and does, pay the instrument, or
who then loses his right to recover from any party liable
to him and such loss of right was due to the fact that the
instrument was lost, has the right: 18

(a)

(b)

(2)

15 A/CN.9/196, paras. 135-137 (Yearbook ... 1981, part two,
II, A); A/CN.9/WG.lV!WP.21, article 74 bis (2) (b) (i) (reproduced
in this volume, part two, II, A, 2, (a)).

16 A/CN.9/196, paras. 135-137 (Yearbook . ,.. 1981, part two,
II, A), A/CN.9/WG.lV/WP.21, article 74 bis (2) (b) (ii) (reproduced
in this volume, part two, II, A, 2, (a)). .

17 A/CN.9/196, paras. 148 and 151 (Yearbook ... 1981, part
two. II, A); A/CN.9/WG.lV/WP.21, articltl 79 (2) (reproduced in
this volume, part two. II, A, 2, (a)).

18 A/CN.9/196" para. 157 (Yearbook ... 1981, part two, II, A);
A/CN.9 /WG.lV/WP.21, article 82 (1) (reproduced in this volume,
part two, II. A, 2, (al).
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(c) Note by the Secretariat: uniform rules applicable to international cheques (A/CN.9/WG.lV/WP.23);
annex: note by the observer of the Hague Conference on Private International Law*

ANNEX

Note by the observer of the Hague Conference on Private Inter
national Law intended for the Working Group on International
Negotiable Instruments

Gaps in the treaties and conflicts of internal laws

At the tenth session of the Working Group on International
Negotiable Instruments held at Vienna from 5 to 16 January 1981,
a number of issues relating to cheques were deliberately left to
national law and are therefore not dealt with in the new Convention
under preparation (such as, it will be recalled: the effect of the
death or incapacity of the drawer, the obligation of the bank to
honour a cheque, the legal consequences of accepting a cheque etc.).
Leaving certain issues outside a treaty for the unification of law
naturally poses the question of which law is to govern these issues,
and this is the main point which will be studied in this note.

A more delicate problem arises in the context of the Convention
on International Cheques currently under prepar\ltion. The Conven
tion is not intended to replace, in the State ratifying it, the inter
nal rules on cheques already existing in that State, but rather to
coexist with them, leaving the parties free to choose whether their
relations are to be governed by the new treaty rules or by the old
system. It is, therefore, possible for different internal laws appli
cable to the gaps in the tlew Convention to exist within the same
State. This is the main issue, for which a solution is proposed in this
note.

It should be pointed out that the problem arises not only in the
context of the new article 74 quater, as would seem to be suggested
in the Report of the Working Group on its tenth session (A/CN.9/
196, pp. 26-27),** but in relation to all issues not dealt with in
the Convention on International Cheques. Moreover, the same
problem arises in the context of the draft Convention on Inter
national Bills of Exchange and International Promissory Notes,
so that the solution proposed herein will consequently be valid
for both draft Conventions.

A. Gaps in the treaties

It is common practice for an international convention to leave
certain issues to "national law", either expressly or by leaving
gaps in the text of the convention. Leaving issues to national law in
this way merely indicates the limits of the process of unification
of the laws of different member States; whatever is not unified is
left to the jurisdiction of "national" law, I.e. to internal, non
treaty law. Most frequently such "national" law will be the
internal law of the State, party to the unifying convention, whose
law is found to be applicable under the rules of conflict of the
forum. However, when the international convention itself limits
its own scope of application in a specific way, without regard to
the rules of conflict of laws (see, for example, the United Nations
Convention on Contracts for the International Sale of Goods,
article 1, paragraph (1) (a),*** the court must then determine which
law should govern issues which have not been dealt with under the
unifying treaty.

* 16 June 1981. In the course of its deliberations on the draft
uniform rules applicable to international cheq1\es, the Working
Group decided that certain issues not be dealt with in the draft text
but left to national law. Such a decision was, for example, taken at
its tenth session with regard to the question whether the drawee
was or was not obliged to pay a cheque upon notice of the death·nf
the drawer (A/CN.9/196, para. 144) (Yearbook ... 1981, part two,
II, A). On this occasion, the observer of the Hague Conference on
Private International Law indicated his willingness to prepare a
short study on the conflicts aspects of this issue. This study by Mr.
Michel Pelichet, Deputy Secretary-General of the Hague Conference
on Private International Law, is reproduced in the annex.

** Yearbook 1981, part two, II, A.
*** Yearbook 1980, part three, I, B.

During preparation of the United Nations Convention on Con
tracts for the International Sale of Goods, adopted at Vienna on
11 April 1980, this question was discussed at length and delegates
finally adopted the rule by which gaps in the Convention were to
be governed by the law determined under theru1es of private inter
national law (article 7, paragraph (2». *

This solution seems to be entirely satisfactory in that it covers
both cases where the unifying Convention will apply, I.e.:

(a) The unifying Convention applies by operatio!). Of the
conflicts rule of the forum, so that the express or implicit
reference to national law is to be understood as being to the
internal, non-treaty law of the State party to the Convention;

(b) The Convention applies by virt~e of a pwvision limit
ingits own scope of application and the law applicable to gaps,
which will not therefore necessarily be the internal law of the
State party to the Convention, must be subsequently determined
by applying the rules of private international law of the forum.

'For this reason the observer of the Hague Conference proposes
to the Working Group on International Negotiable Instrliments
that a new article should be adopted on the lines of article 7, para
graph (2), of the United Nations Convention on Contracts for the
International Sale of Goodsi** which might read as follows:

"Article X

"Questions concerning matters governed by this Convention
which are not expressly settled in it are to be settled in confor
mity with the law applicable by virtue of the rules of private
international law."

It should be pointed out that article 7 of the United Nations
Convention.provides that gaps in the Convention should be governed
above all "in conformity with the general principles on which
it is based". This reference to general principles may be justifiable
in a gen'er«l convention on the international sale of goods, a field
in which unification has proved difficult because of the multi
plicity of laws and the existence of commercial customs and prac
tices, but in the opinion of the observer of the Hague Conference,
such a reference cannot be justified in conventions on negotiable
instruments. The question of negotiable instruments is extremely
technical and structured and it is difficult to see to which prin
ciples such a reference would refer. To have gaps in the Convention
governed solely by the law applicable in conformity with the
rules of private international law seems sufficient to cover ail cases.

B. Conflicts of internal laws

Once it has been determined which State's law is to govern the
questions not dealt with in the unifying Convention, there is the
problem of which internal provisions of that State the court should
apply. As has been, mentioned above, since the new conventions
on negotiable instruments are not intended to replace the internal
laws of the States which ratify them, there will exist within these
States alongside thenew treaty law, another parallel law dealing with
the same issue. Moreover, the general rules of law of these States
may also be referred to in issues not dealt with by the conventions
under preparation. Therefore, in order to deal with issues not covered
by the conventions, a court may have to choose between the parallel
law specific to the question and tne general rules of law of a State.

A particularly topical example,referred to at the last session
of the Working Group, will serve to illustrate the problem faced
by the court: following long discussions on article 74 quater of
the draft Convention on International Cheques,*** as a result of
irreconcilable differences of views on this point among the members
of the Working Group, it Was decided that it should be left to

* Yearbook 1980, part three, I, B.
** Yearbook 1980, part three, I, B.
*** Yearbook 1981, part two, II, A.
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national laws to determine the effect of the. death or incapacity of
the drawer of a cheque. There are many States which in their
general law of contracts have a rule under which the death, incapa
city or bankruptcy of the principal (in this Case the drawer) auto
matically puts an end to the agent's mandate (For example, the
French Civil Code, article 2003; the Swiss Code of Obligations,
article 405; etc.). Some of these States have acceded to the Geneva
Convention Providing a Uniform Law for Cheques of 19'March
1931, whose article 33 states:

"Neither the death of the drawer or his incapacity taking
place after the issue of the cheque should have any effect as
regards the cheque."

Let us suppose that one of these States accedes to the new Con
vention on International Cheques being prepared by UNClTRAL.
Since the question of the death or incapacity of the drawer is not
dealt with in the Convention,'. the court, after application of its
conflicts rule, will not know whether it should apply the general
rules of the State whose law has been declared applicable, in which
case the death of the drawer would oblige the drawee not to honour
the cheque, or whether the question should be governed by article
33 of the Geneva Convention, in Which Case the drawee must
honour the cheque notwithstanding the death or incapacity of
the drawer. It can be seen from this example that the problem is
a delicate one. There are three solutions for dealing with it:

(a) To oinit any mention in the new Convention and
leave the solution of the problem to the discretion of the court.
In the opinion of the observer of the Hague Conference, this
is not a good solution since it will leave not only the court,
but the parties themselves in a state of considerable uncertainty.
In countries which have such dual sets of rules, the drawee
will not know; in the event of the death or incapacity of the
drawer, whether or not to honour the cheque. Moreover, it may
destroy the uniformity among those States which have the same
general rule concerning agency and which have acceded to' the
Geneva Convention: in one State the court will be of the opinion
that it must apply the general rule, whereas in another it will
apply the Geneva Convention provision, all of which, it must
be admitted, hardly contributes to unification in this field;

(b) To have the questions not dealt with in the new Con
vention expressly governed by the general laws of the State
whose law is declared applicable. This does not seem to be a
very satisfactory solution either, since it would destroy the
harmony already existing between States having acceded to
a given system (Geneva Convention, Bills' of Exchange Act,
etc.), while, in States which have acceded to the Geneva Con
vention, but which have as a general rule the termination of
the mandate in case of the death or incapacity of the principal,
there would be two different rules for cheques depending on
whether the cheques were governed by the Geneva Convention
or by the new instrument under preparation;

(c) To adopt in the Convention under preparation a pro
vision whereby gaps in the Convention would be governed by
the specific provisions on the subject of the State whose law
is declared applicable. This solution appears to be by far the
best as it would not create iwo different systems for cheques
in States which have special rules in this field, nor would it des
troy the unification already achieved by different groups of
States through the Geneva Convention, the Bills of Exchange
Act or the Uniform CommercialCode.

For this reason the observer of the Hague Conference proposes
to the Working Group on International Negotiable Instruments
that article X suggested above should be complemented by a second
paragraph as follows:

"If the State, the law of which is' found to be applicable
under the rules of private international law has, independently of
its general rules of law, provisions which are specific [to cheques1
[to bills of exchange or promissory notes]for the settlement of
the questions referred to in the preceding paragraph, these
provisions will be applied with priority over those general rules."

It will be noted that this article is. drafted in a very genenil
manner. It is intended to apply not only in the example just con
sidered concerning the death or incapacity of the drawer;' but also
to any gaps left in either of the conventions currently under prepa
ration within UNClTRAL. The aim of this article is in all cases to
have the gaps in either Convention governed in priority by thespeci
fic provisions in the field rather than by general rules oflaw.

C. Conclusion

In conclusion, the observer of the Hague Conference. proposes to
the Working Group on International Negotiable Instruments that it
might adopt, in both the Convention on Bills of Exchange and
Promissory Notes and the Convention on International Cheques, an
article X which might be placed in the chapter on General Provisions
and which would r,ead as follows:

"Article X

"Questions concerning matters governed by this Convention
which are not expressly settled'in it are to be settled in confor
niity with the law applicable by virtue of the rules of private
international law.

"tf the State, the law of which is found to be applicable under
the rules'of private international law, has, independently of its
general rules of law, provisions which are specific [to cheques]
[to bills ofexchange and promissory notes] for the settlement of
the questions referred to in the preceding paragraph, these pro
visions will be applied with priority over those general rules."

(d) Note by the secretariat: draft Convention on International Bills ofExchange and International
Promissory Notes: text ofdraft articles 1-45 as revised by the Drafting Group (A/eN. 9/WG.IV/WP.24j*

Article 1

(1) This Convention applies to international bills of
exchange and to international promissory notes.

* 30 July 1981. It should be noted that this Working Paper is
supplemented and in part superseded by its addenda 1 and 2. The
samc applies to Working Paper 25 and its addendum 1. As indicated
in the report of the Working Group, A/CN.9/210, at paras. 237 and
240 (reproduced in this volume, part two, II, A, 1), the Drafting
Group, which began its consideration of the draft Convention on
International Bills of Exchange and International Pr0missory Notes
and of the draft Convention on International Cheques during the
week prior to the session of the Working Group, continued its
work until the last but one day of the session of the Working Group.
As a result, some of the articles as originally presented by the Draft-

(2) An international bill of exchange is a written
instrument which:

(a) Contains, in the text thereof, the words "interna
tional bill of exchange [Convention of ... ]";*

ingGroup were subsequently modified by it in the light of delibera
tions in the Working Group. Also, lack of time prevented the Draft
ing Group ,from establishing the texts in complete and final form.
The complete texts, compiled by the Secretariat upon request by
the Wdrking Group, are to be found in A/CN.9/21l (draft Conven
tion on International Bills of Exchange and International Promissory
Notes) and A/CN.9/212 (draft Convention on International Cheques),
reproduced in this volume, part two, II, A, 3 and 5.

* Brackets indicate matters which have been'reserved for further
consideration at a later date. (Footnote in original).



82 Yearbook of the United Nations Commission on International Trade baw, 1982, Volume XIII

The place iridicated next to the name of the drawee;

The place iridicated next to the name of the payee;

The place of payment;

Is signed by the drawer.

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a defmite sum of money
to the payee or to his order;

(c) Is payable on demand or at a defmite time;

(d) Is dated;

(e) Shows that at least two of the followirig places are
situated iri different States:

(i) The place where the bill is drawn;

(ii) The place iridicated next to the signature of the
drawer;

(a) Contains, in the text thereof, the words "iriterna
tional promissory note [Convention of ...]";

(b) Contains an unconditional promise whereby the
maker undertakes to pay a defmite sum of money to the
payee or to his order;

(c) Is payable on demand or at a defmite time;

(d) Is dated;

(e) Shows that at least two of the followirig places
are situated in different States:

(i) The place where the note is made;

(ii) The place iridicated next to the signature of the
maker;

(iii) The place iridicated next to the name of the payee;

(iv) The place of payment;

if) Is signed by the maker.

(4) Proof that the statements referred to iri paragraph
(2) (e) or (3) (e) of this article are iricorrect does not affect
the application of this Convention.

(iii)

(iv)

(v)

if)

(3) An iriternational promissory
iristrument which:

note is a written

ArticleS

In this Convention:

(1) "Bill" means an iriternational bill of exchange
governed by this Convention; ,

(2) "Note" means an international promissory note
governed by this Convention;

(3) "Instrument" means a bill or a note;.

(4) "Drawee" means the person on whom a bill is
drawn but who has not accepted it;

(5) "Payee" means the person iri whose favour the
drawer directs payment to be made or to whom the maker
promises to pay;

(6) "Holder" means a person iri possession of an
iristrument iri accordance with article 13 bis;

(7) "Protected holder" means the holder of an iristru
ment which, when he became a holder, was complete and
regular on its face, provided that:

(a) He was, at that time, without knowledge of
circumstances givirig rise to a claim to or defence upon
the iristrument referred to in article 24 or of the fact that
it was dishonoured by non-acceptance or non-payment;

(b) The time limit provided by article 53 for present
ment of that iristrument for payment had not then expired.

(8) "Party" means any person who has signed an
instrument [as drawer, maker, acceptor, endorser or guaran
tor];

(9) "Maturity" means the date of payment referred
to in article 9;

(10) "Signature" includes a signature by stamp, sym
bol, facsimile, perforation or other mechanical means* and
"forged signature" iricludes a signature by the wrongful or
unauthorized use of such means.

Article 6

For the purposes of this Convention, a person is con
sidered to have knowledge of a fact if he has actual know
ledge of that fact or could not have been unaware of its
existence.

Article 3

This Convention applies without regard to whether the
places iridicated on an iriternational bill of exchange or on
an iriternational promissory note pursuant to paragraph
(2) (e) or (3) (e) of article I are situated iri Contracting
States.

Article 4

In the iriterpretation of this Convention, regard is to be
had to its international character and to the need to pro
mote uniformity in its application.

Article 7

The sum payable by an instrument is deemed to be a
defmite sum although the instrument states that it is to
be paid:

(a) With interest;

* Artide (X)
A Contracting State whose legislatiol\ requires that a signature

on an instrument be handwritten may, at the time of signature,
ratification or accession, make a declaration to the effect that a
signature placed on an instrument in its territory must be hand
written. (Footnote in original).
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Article 10 bis

Article 10

Be drawn upon two or more drawees;

Be drawn by two or more drawers;

Be payable to two or more payees.

A note may:

Be made by two or more makers;

Be payable to two or more payees.

(b) By instalments at successive dates;

(c) By instalments at successive dates with the stipu
lation on the instrument that upon default in payment of
any instalment the unpaid balance becomes due;

(d) According to a rate exchange indicated on the
instrument or to be determined as directed by the instru
ment; or

(e) In a currency other than the currency in which
the amount of the instrument is expressed.

Article 8

(1) If there is a discrepancy between the amount of
the instrument expressed in words and the amount ex
pressed in figures, the amount of the instrument is the
amount expressed in words.

(2) If the amount of the instrument is expressed in
a currency having the same description as that of at least
one other State than the State where payment is to be made
as indicated on the instrument and the specified currency is
not identified as the currency of any State, the currency is
to be considered as the currency of the State where pay
ment is to be made.

(3) If any instrument states that it is to be paid with
interest, without specifying the date from which interest
is to run, interest runs from the date of the instrument.

(4) A stipulation stating that the sum is to be paid
with interest is deemed not to have been written on the
instrument unless it indicates the rate at which interest
is to be paid.

Article 9

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time for payment is expressed.

(2) An instrument payable at a definite time which is
accepted or endorsed or guaranteed after maturity is an
instrument payable on demand as regards the acceptor, the
endorser or the guarantor.

(3) An instrument is deemed to be payable at a defi
nite time if it states that it is payable:

(a) On a stated date or at a fixed period after a stated
date or at a fixed period after the date of the instrument; or

(b) At a fixed period after sight; or

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipu
lation on the instrument that upon default in payment of
any instalment the unpaid balance becomes due.

(4) The time of payment of an instrument payable
at a fixed period after date is determined by reference to
the date of the instrument.

(5) The maturity of a bill payable at a fixed period
after sight is determined by the date of the acceptance.

(6) [The maturity of a note payable at a fixed period
after sight is determined by the date of the visa signed by
the maker on the note or, if signature is refused, from the
date of presentment.J

(6 bis) The maturity of an instrument payable on
demand is the date on which the instrument is presented
for payment.

(7) Where an instrument is drawn, or made, payable
at one or more months after a stated date or after the date
of the instrument or after sight, the instrument matures on
the corresponding date of the month when payment must
be made. If there is no corresponding date, the instrument
matures on the last day of that month.

(1) A bill may:

(a)

(b)

(c)

(2)

(a)

(b)

(3) If an instrument is payable to two or more payees
in the alternative, it is payable to anyone of them and any
one of them in possession of the instrument may exercise
the rights of a holder. In any other case the instrument is
payable to all of them and the rights of a holder can only
be exercised by all of them.

A bill may:

(a) Be drawn by the drawer on himself;

(b) Be drawn payable to his order.

Article 11

(1) An incomplete instrument which satisfies the
requirements set out in subparagraphs (a) and if) of para
graph (2) or (a) and if) of paragraph (3) but which lacks
other elements pertaining to one or more of the require
ments set out in paragraphs (2) or (3) of article 1 may be
completed and the instrument so completed is effective
as a bill or a note.

(2) When such an instrument is completed otherwise
than in accordance with agreements entered into:
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(a) A party who signed the instrument before the
completion may invoke the non-observance of the agree
ment as a defence against a holder, provided the holder
had knowledge of the non-observance of the agreement
when he became a holder;

(b) A party who signed the instrument after the com
pletion is liable according to the terms of the instrument
so completed.

Article 13

An instrument is transferred:

(a) By endorsement and delivery of the instrument
by the endorser to the endorsee; or

(b) By mere delivery of the instrument if the last
endorsement is in blank.

New Article
(to be inserted between article 13 and article 13 bis)

(1) An endorsement must be written on the instru
ment or on a slip affixed thereto (allonge). It must be signed.

(2) An endorsement may be made:

(a) In blank, that is, by a signature alone or by a signa
ture accompanied by a statement to the effect that the
instrument is payable to any person in possession thereof;

(b) Special, by a signature accompanied by an indica-
tion of the person to whom the instrument is payable.

Article 13 bis

(1) A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been
endorsed to him, or on which the last endorsement is in
blank, and on which there appears an uninterrupted series
of endorsements, even if any of the endorsements was
forged or was signed by an agent without authority.

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse
ment in blank.

(3) A person is not prevented from being a holder by
the fact that the instrument was obtained under circum
stances, including incapacity or fraud, duress or mistake of
any kind, that would give rise to a claim to, or to a defence
upon, the instrument.

Article 15

The holder of an instrument on which the last endorse
ment is in blank may:

(a) Further endorse the instrument either in blank or
to a specified per-son; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the instrument
is payable to himself or to some other specified person; or

(c) Transfer the instrument in accordance with para
graph (b) of article 13.

Article 16

When the drawer, or the maker has inserted in the
instrument, or an endorser in his endorsement, such words
as "not negotiable", "not transferable", "not to order",
"pay (X) only", or words of similar import, the transferee
does not become a holder except for purposes of collec
tion.

Article 17

(1) (deleted)

(2) A conditional endorsement transfers the instru
ment whether or not the condition is fulfilled.

(3) A claim to or a defence upon the instrument
based on the fact that the condition was not fulfilled may
not be raised except by the party who endorsed condition
ally against his immediate transferee.

Article 18

An endorsement in respect of a part of the sum due
under the instrument is ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is pre
sumed, unless the contrary is established, that each endorse
ment was made in the order in which it appears on the
instrument.

Article 20

(1) When an endorsement contains the words "for
collection", "for deposit", "value in collection", "by pro
curation", "pay any bank", or words of similar import,
authorizing the endorsee to collect the instrument (endorse
ment for collection), the endorsee:

(a) May only endorse the instrument for purposes of
collection;

(b) May exercise all the rights arising out of the inst
rument;

(c) Is subject to all claims and defences which may
be set up against the endorser.

(2) The endorser for collection is not liable upon the
instrument to any subsequent holder.

Article 21

The holder of an instrument may transfer it to a prior
party or the drawee in accordance with article 13; neverthe-
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less, in the case where the transferee Wlj,S a prior holder of
the instrument, no end0rsement is required and anyendorse
ment which would prevent him from qualifying a's a holder

. may be struck out.

Article 21 bis

An instrument may be transferred in accordance with
article 13 after maturity, except by the drawee, the acceptor
or the maker.

Article 22

(1) (Not considered by the Drafting Group)

(2) For the purposes of this article, an endorsement
placed on an instrument by a person ill a representative
capacity without authority has the same effects as a forged
endorsement.

Article 23

(1) The holder of an instrument has all the rights
conferred on him by this Convention against the parties
to the instrument. .

(2) The holder is entitled to transfer the instrument
in accordance with article 13.

Article 24

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he
became a party;

(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party
to incur liability on the instrument or on the fact that
such party signed without knowledge that his signature
made him a party to the instrument, provided that such
absence of knowledge was not due to his negligence;

(2) The rights to an instrument of a holder who is
not a protected holder are subject to any valid claim to
the instrument on the part of any person.

(3) A party may not raise as a defence agafnst a holder
who is not a protected holder the fact that a third person
has a claim to the instrument unless:

(a) Such third person asserted a valid ~laim to the
instrument; or

(b) Such holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or partici
pated in such theft.

Article 25

(I) A party may not set up against a protected holder
any defen.ce except:

(a) Defences under articles 27 (1), 28,29 (1),30 (2, 3),
50,55,57,60 and 79 of this Convention;

(b) Defences based on the underlying transaction be
tween himself and such holder or arising from any fraudu
lent act on the part of such holder in obtaining the signa
ture on the instrument of that party;

(c) Defences based on the incapacity of such party
to incur liability on the instrument or on the fact that such
party signed without knowledge that his signature made
him a party to the instrument, provided that such absence
of knowledge was not due to his negligence.

(2) The rights to an instrument of a protected holder
are not subJect to any claim to the instrument on the part
of any person, except a valid claim arh;ing from the under
lying transaction between himself and the person by whom
the claim is raised or arising from any fraudulent act on the
part of such holder in obtaining the signature on the instru
ment of that person.

Article 25 bis

The transfer of an instrument by a protected holder
vests in any subsequent holder the rights to and upon the
instrument which the protected holder had, except where
such subsequent holder participated in a transaction which
gives rise to a daim to or a defence upon the instrument.

Article 26

Every holder is presumed to be protected holder, unless
the contrary is proved.

Article 27

(1) Subject to the provisions of articles 28 and 30, a
person is not liable on an instrument unless he signs it.

(2) A person who signs in a name which is not his own
is liable. as if he had signed it in his own name.

Article 28

A forged signature on an instrument does not impose
any liability thereon on the person whose signature was
forged. Nevertheless, such person is liable as if he had
signed the instrument himself where he has, expressly or
impliedly, accepted to be bound by the forged signature
or represented that the signature was his own.

Article 29

(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subsequent
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to the material alteration are liable thereon according to
the terms of the altered text;

(b) Parties who have signed the instrument before the
material alteration are liable thereon according to the terms
of the original text. Nevertheless a party who has himself
made, authorized, or assented to, the material alteration is
liable on the instrument according to the terms of the
altered text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the instrument after the material
alteration.

(3) Any alteration is material which modifies the
written undertaking on the instrument of any party in any
respect.

Article 30

(1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an
mstrument in a representative capacity for a named princi
pal and with the authority of that principal, or the signa
ture of a principal placed on the instrument by an agent
with his authority, imposes liability on the principal and
not the agent.

(3) A signature placed on an instrument by a person as
agent but without authority to sign or exceeding his author
ity or by an agent with authority to sign but not showing
on the instrument that he is signing in a representative
capacity for a named person, or showing on the instrument
that he is signing in a representative capacity but not
naming the person whom he represents, imposes liability
thereon on the person signing and not on the person whom
he purports to represent.

(4) The question whether a signature was placed on
the instrument in a representative capacity may be deter
mined only by reference to what appears on the instrument.

(5) A person who is liable pursuant to paragraph 3
and who pays the instrument has the same rights as the
person for whom he purported to act would have had if that
person had paid the instrument.

Article 30 bis

The order to pay contained in a bill does not of itself
operate as an assignment to the payee of funds made avail
able for payment by the drawer with the drawee outside
the bill.

Article 34

(1) The drawer engages that upon dishonour of the
bill by non-acceptance or non-payment, and upon necessary
protest, he will pay to the holder or to any party who
takes up and pays the bill in accordance with article 67 the

amount of the bill, and any interest and expense which may
be recovered under article 67 or 68.

(2) The drawer may exclude or limit his own liability
by an express stipulation on the bill. Such stipulation has
effect only with respect to the drawer.

Article 34 bis

(1) The maker engages that he will pay to the holder
or to any party who takes up and pays the note in accord
ance with article 67 the amount of the note, and any inter
est and expenses which may be recovered under article
67 or 68.

(2) The maker may not exclude or limit his own
liability by a stipulation on the note. Any such stipulation
is without effect.

Article 36

(1) The drawee is not liable on a bill until he accepts
it.

(2) The acceptor engages that he will pay to the holder
or to any party who takes up and pays the bill in accordance
with article 67 the amount of the bill, and any interest and
expenses which may be recovered under article 67 or 68.

Article 37

An acceptance must be written on the bill and may be
effected:

(a) By the signature of the drawee accompanied by
the word "accepted" or by words of similar import; or

(b) By the signature alone of the drawee.

Article 38

(1) An incomplete instrument which satisfies the
requirements set out in article 1 (2) (a) may be accepted by
the drawee before it has been signed by the drawer, or while
otherwise incomplete.

(2) A bill may be accepted before, at or after maturity,
or after it has been dishonoured by non-acceptance or
non-payment.

(3) When a bill drawn payable at a fixed period after
sight, or a bill which must be presented for acceptance be
fore a specified date, is accepted, the acceptor must indi
cate the date of his acceptance; failing such indication by the
acceptor, the drawer or the holder may insert the date of
acceptance.

(4) If a bill drawn payable at a fixed period after sight
is dishonoured by non-acceptance and the drawee subse
quently accepts it, the holder is entitled to have the accept
ance dated as of the date on which the bill was dishonoured.
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Article 39

(1) An acceptance must be unqualified. An accept
ance is qualified if it is conditional or varies the terms of
the bill.

(2) If the drawee stipulates on the bill that his accept
ance is subject to qualification:

(a) He is nevertheless bound according to the terms
of his qualified acceptance;

(b) The bill is dishonoured by non-acceptance.

(2 bis) An acceptance relating to only a part of the
amount of the bill is a qualified acceptance. If the holder
takes such an acceptance, the bill is dishonoured by non
acceptance only as to the remaining parts.

(3) An acceptance indicating that payment will be
made at a particular address or by a- particular agent is
not a qualified acceptance, provided that:

(a) The place in which payment is to be made is not
changed;

(b) The bill is not drawn payable by another agent.

Article 41

(1) The endorser engages that upon dishonour of the
instrument by non-acceptance or non-payment, and upon
any necessary protest, he will pay to the holder or to
any party who takes up and pays the bill in accordance
with article 67 the amount. of the instrument, and any
interest and expenses which may be recovered under
article 67 or 68.

(2) The endorser may exclude or limit his own lia
bility by an express stipulation on the instrument. Such
stipulation has effect only with respect to that endorser.

Article 42

(1) Any person who transfers an instrument by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account
of the fact that prior to such transfer:

(a) A signature on the instrument was forged or
unauthorized; or

(b) The instrument was materially altered; or

(c) A party has a valid claim or defence against
him; or

(d) The bill was dishonoured by non-acceptance or
non-payment or the note was dishonoured by non-pay
ment.

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article 67 or 68.

(3) Liability on account of any defect mentioned
in paragraph (1) is incurred only to a holder who took the
instrument without knowledge of such defect.

Article 43

(1) Payment of an instrument, whether or not it
has been accepted, may be guaranteed, as to the whole
or part of its amount, for the account of a party or the
drawee. A guarantee may be given by any person who
mayor may not already be a party.

(2) A guarantee must be written on the instrument
or on a slip affixed thereto (allonge).

(3) A guarantee is expressed by the words: "guaran
teed", "avaI", "good as avaI" or words of similar import,
accompanied by the signature of the guarantor.

(4) A guarantee may be effected bya signature alone.
Unless the content otherwise requires:

(a) A signature" alone on the front 'of the instrument,
other than that of the drawer or the drawee, is a guarantee;

(b) The signature alone of the drawee on the front of
the instrument is an acceptance; and

(c) A signature alone on the back of the instrument
other than that of the drawee is an endorsement.

(5) A guarantor may specify the person for whom
he has become guarantor. In the absence of such speci
fication, the person for whom he has become guarantor is
the acceptor or the drawee in the case of a bill, and the
maker in the case of a note.

Article 44

(1) A guarantor is liable on the instrument to the
same extent as the party for whom he has become guaran
tor, unless the guarantor has stipulated otherwise on
the instrument.

(2) If the person for whom he has become guarantor
is the drawee, the guarantor undertakes to pay the bill
when due.

Article 45

The guarantor who pays the instrument has rights
thereon against the party for whom he became guarantor
and against parties who are liable thereon to that party.
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(e) Note by the Secretariat: draft Convention on International Bills ofExchange and International Promissory Notes: text
of draft articles 46-85 as revised by the Drafting Group: corrections made by the Drafting Group to articles 1-45
(A/CN9/WG.IV/WP.24/Add1j*

CORRECTIONS MADE BY THE DRAFTING GROUP TO

ARTICLES 1-45 (ISSUED AS AjCN.9jWG.IVjWP. 24)

Article 8

In the penultimate line of paragraph (2), insert the
word "particular" before th~ word "State".

Article 11

In the second line of paragraph (2), replace the word
"agreements" by "an agreement".

Article 25 bis

Insert "(1)" before the existing paragraph.

Add a new paragraph reading as follows:

"(2) If a party pays the instrument in accordance
with article 67 and the instrument is transferred to him,
such transfer does not vest in that party the rights to
and upon the instrument which any previous protected
holder had."

Article 34
In the third line of paragraph (1), delete the words

"takes up and".

Article 34 bis

In the second line of paragraph (1), delete the words
"takes up and".

Article 36

In the second line of paragraph (2), delete the words
"takes up and".

Article 41
In the third line of paragraph (1), delete the words

"takes up and".

TEXT OF DRAFT ARTICLES 46-85 AS REVISED

BY THE DRAFTING GROUP

Article 46

(1) A bill may be presented for acceptance.

(2) A bill must be presented for acceptance:

* 31 July 1981.

(a) When the drawer has stipulated on the bill that
it must be presented for acceptance;

(b) When the bill is drawn payable at a fixed period
aftenight; or

(c) When the bill is drawn payable elsewhere than
at the residence or place of business of the drawee, except
where such a bill is payable on demand.

Article 47

(1) Notwithstanding the provisions of article 46 the
drawer may stipulate on the bill that it must not be presen
ted for acceptance or that it must not be. so presented
before a specified date or before the occurrence of a
specified event.

(2) If a bill is presented for acceptance notwith·
standing a stipulation permitted under paragraph (1) and
acceptance is refused, the bill is not thereby dishonoured.

(3) If the drawee accepts a bill notwithstanding
a stipulation that it must not be presented for acceptance,
the acceptance is ~ffective.

Article 48

A bill is duly presented for acceptance if it is presented
in accordance with the following rules:

(a) The holder must present the bill to the drawee
ona business day at a reasonable hour;

(b) A bill drawn upon two or more drawees may
be presented to any one of them, unless the bill clearly
indicates otherwise;

(c) Presentment for acceptance may be made to a
person or authority other than the drawee if that person
or authority is entitled under the applicable law to accept
the bill;

(d) If a bill is drawn payable on a fixed date, present
ment for acceptance must be made before or on the date of
maturity;

(e) A bill drawn payable on demand or at a fixed
period after sight must be presented for acceptance within
one year of its date;

(j) A bill in which the drawer has stated a date or
time-limit for presentment for acceptance must be presen
ted on the stated date or within the stated time-limit.

Article 49

Presentment for acceptance is dispensed with:

(a) If the drawee is dead or has no longer the power
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freely to deal with his assets by reason of his insolvency,
or is a fictitious person or a person not having capacity
to incur liability on the instrument as an acceptor, or
if the drawee is a corporation, partnership, association or
other legal entity which has ceased to exist;

(b) When, with reasonable diligence, presentment
cannot be effected within the time-limits prescribed for
presentment for acceptance.

Article 50

If a bill which must be presented for acceptance is not
so presented, the drawer, the endorsers and their guarantors
are not liable on the bill.

Article 51

(1) A bill is considered to be dishonoured by non
acceptance;

(a) When the drawee, upon due presentment, expressly
refuses to accept the bill or acceptance cannot be obtained
with reasonable diligence or when the holder cannot
obtain the acceptance to which he is entitled under this
Convention;

(b) If presentment for acceptance is dispensed with
pursuant to article 49, unless the bill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the
holder may:

(a) Subject to the provisions of article 57, exercise
an immediate right of recourse against the drawer, the
endorsers and their guarantors;

(b) Exercise an immediate right of recourse against
the guarantor of the drawee.

Article 53

An instrument is duly presented for payment if it is
presented in accordance with the following rules:

(a) The holder must present the instrument to the
drawee or to the acceptor or to the maker on a business
day at a reasonable hour;

(b) A bill drawn upon or accepted by two or more
drawees, or a note signed by two or more makers, may
be presented to anyone of them, unless the instrument
clearly indicates otherwise;

(c) If the drawee or the acceptor or the maker is dead,
presentment must be made to the persons who under the
applicable law are his heirs or the persons entitled to ad
minister his estate;

(d) Presentment for payment may be made to a person
or authority other than the drawee, the acceptor or the
maker if that person or authority is entitled under the
applicable law to pay the instrument;

(e) An instrument which is not payable on demand
must be presented for payment on the date of maturity
or on one of the two business days which follow:

(j) An instrument which is payable on demand must
be presented for payment within one year of its date;

(g) An instrument must be presented for payment:

(i) At the place of payment specified on the instru
ment; or

(ii) If no place of payment is specified, at the address
of the drawee or the acceptor or the maker indi
cated on the instrument; or

(iii) If no place of payment is specified and the address
of the drawee or the acceptor or the maker is not
indicated, at the principal place of business or
habitual residence of the drawee or the acceptor or
the maker;

(h) An instrument may be presented for payment at a
clearing-house of which the drawee or acceptor or the maker
is a member.

Article 54

(1) Delay in making presentment for payment is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, presentment must be made with reasonable
diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(b) If an instrument is not payable on demand, and
the cause of delay in making presentment continues to
operate beyond 30 days after maturity;

(c) If an instrument is payable on demand, and the
cause of delay continues to operate beyond 30 days after
the expiration of the time-limit for presentment for pay
ment;

(d) If the drawee, the maker or the acceptor has no
longer the power freely to deal with his assets, by reason
of his insolvency, or is a fictitious person or a person not
having capacity to make payment, or if the drawee, the
maker or the acceptor is a corporation, partnership,
association or other legal entity which has ceased to exist;
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(e) [See new paragraph 3 below]

(g) If there is no place at which the instrument must
be presented in accordance with article 53 (g).

(3) Presentment for payment is also dispensed with as
regards a bill, if the bill has been protested for dishonour
by non-acceptance.

Article 55

(1) If a bill is not duly presented for payment, the
drawer, the endorsers and their guarantors are not liable
thereon.

(2) If a note is not duly presented for payment, the
endorsers and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment does
not discharge the acceptor or the maker or their guarantors
or the guarantor of the drawee of liability thereon.

Article 56

(1) An instrument is considered to be dishonoured by
non-payment:

(a) When payment is refused upon due presentment or
when the holder cannot obtain the payment to which he is
entitled under this Convention;

(c) If presentment for payment is dispensed with
pursuant to article 54 (2) and the instrument unpaid at
maturity.

(2) If a bill is dishonoured by non-payment, the holder
may, subject to the provisions of article 57, exercise a right
of recourse against the drawer, the endorsers and their
guarantors.

(3) If a note is dishonoured by non-payment, the
holder may, subject to the provisions of article 57, exer
cise a right of recourse against the endorsers and their
guarantors.

Article 57

If an instrument has been dishonoured by non-accept
ance or by non-payment, the holder may exercise a right
of recourse only after the instrument has been duly protested
for dishonour in accordance with the provisions of articles
58 to 61.

Article 58

(1) A protest is a statement of dishonour drawn up
at the place where the instrument has been dishonoured
and signed and dated by a person authorized in that respect
by the law of that place. The statement must specify:

(a) The person at whose request the instrument is
protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any,
Or the fact that the drawee or the acceptor or the maker
could not be found.

(2) A protest may be made:

(a) On the instrument itself or on a slip affixed thereto
(allonge); or

(b) As a separate document, in which case it must
clearly identify the instrument that has been dishonoured.

(3) Unless the instrument stipulates that protest must
be made, a protest may be replaced by a declaration written
on the instrument and signed and dated by the drawee or
the acceptor or the maker, or, in the case of an instrument
domiciled with a named person for payment, by that named
person; the declaration must be to the effect that acceptance
or payment is refused.

(3 bis) Where an instrument is presented for payment
to a clearing-house, protest may be replaced by a dated
declaration by the clearing-house to the effect that the
instrument has been presented to it and has not been paid.

(4) A declaration made in accordance with paragraph
(3) or (3 bis) is deemed to be a protest for the purposes of
this Convention.

Article 59

(1) Protest for dishonour of a bill by non-acceptance
must be made on the day on which the bill is dishonoured
or on one of the two business days which follow.

(2) Protest for dishonour of an instrument by non
payment must be made on the day on which the instrument
is dishonoured or on one of the two business days which
follow.

Article 60

(1) If a bill which must be protested for non-acceptance
or for non-payment is not duly protested, the drawer, the
endorsers and their guarantors are not liable thereon.

(2) If a note which must be protested for non-pay
ment is not duly protested, the endorsers and their
guarantors are not liable thereon.

(3) Failure to protest an instrument does not dis
charge the acceptor or the maker or their guarantors or
the guarantor of the drawee of liability thereon.

Article 61

(1) Delay in protesting an instrument for dishonour
is excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, protest must be made with reasonable
diligence.
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(2) Protest for dishonour by non-acceptance or by
non-payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in
whose favour it was made;

(b) If the cause of delay in making protest continues
to operate beyond 30 days after the date of dishonour;

(c) As regards the drawer of a bill, if the drawer
and the drawee or the acceptor are the same person;

(e) If presentment for acceptance or for payment is
dispensed with in accordance with article 49 or 54 (2).

Article 62

(1) The holder, upon dishonour of a bill by non
acceptance or by non-payment, must give notice of such
dishonour to the drawer; the endorsers and their guaran
tors.

(2) The holder, upon dishonour of a note by non-pay
ment, must give notice of such dishonour to the endorsers
and their guarantors.

(3) An endorser or a guarantor who receives notic~

must give notice of dishonour to the party immediately
preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit
of any party who has a right of recourse on the instrument
against the party notified.

Article 63

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the instrument
and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided
it is accompanied by a statement indicating that it has been
dishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means appro
priate in the circumstances, whether or not it is received
by that party.

(3) The burden of proVing that notice has been duly
given rests upon the person who is required to give such
notice.

Article 64

Notice of dishonour must be given within the two busi
ness days which follow:

(a) The day of protest or, if protest is dispensed
with, the day of dishonour; or

(b) The receipt of notice given by another party.

Article 65

(1) Delay in giving notice of dishonour is excused
.when the delay is caused by circumstances which are
beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable
diligence.

(2) Notice of dishonour is dispensed with:

(a) If the drawer,an endorser or guarantor has waived
notice of dishonour expressly or by implication; such
waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in
whose favour it was made;

(b) If after the exercise of reasonable diligence notice
cannot be given;

(c) As regards the drawer of a bill, if the drawer
and the drawee or the acceptor are the same person.

Article 66

Failure to give notice of dishonour renders a person who
is required to give such notice under article 62 to a party
who is entitled to receive such notice liable for any damages
which that party may suffer directly from such failure,
provided that such damages do not exceed the amount
referred to in article 67 or 68.

Article 66 bis

The holder may exercise his rights on the instrument
against any one party, or several or all parties, liable thereon
and is not obliged to observe the order in which the parties
have become bound.

Article 67

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with
interest, if interest has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if
interest has been stipulated for, from the date
of presentment;
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(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in the
absence of such stipulation interest at the rate
specified in paragraph (2), calculated from the
date of maturity on the sum specified in paragraph
1 (b) (i);

(iii) Any expenses of protest and of the notices given
by him;

(c) Before maturity:

(i) The amount of the bill with interest, if interest
has been stipulated for, to the date of payment,
subject to a discount from the date of payment
to the date of maturity, calculated in accordance
with paragraph (3);

(ii) Any expenses of protest and of the notices given
by him.

(2) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar appro
priate rate effective in the main centre of the country
where the instrument is payable, or if there is no such rate,
then at the rate of [ ] per cent per annum, to be calcu
lated on the basis of the number of days in accordance with
the custom of that centre.

(3) The discount shall be at the official rate (dis
count rate) or other similar appropriate rate effective on
the date when recourse is exercised at the place where the
holder has his principal place of business, or if he does not
have a place of business his habitual residence, or if there is
no such rate then at the rate of [ ] per cent per annum,
to be calculated on the basis of the number of days and in
accordance with the custom of that place.

Article 68

(1) A party who pays an instrument in accordance
with article 67 may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in
accordance with article 67 and has paid;

(b) Interest on that sum at the rate specified in article
67, paragraph 2, from the date on which he made payment;

(c) Any expenses of the notices given by him.

Article 70

(1) A party is discharged of his liability on the instru
ment when he pays the holder or a party subsequent to
himself who has paid the instrument and is in possession
thereof the amount due pursuant to articles 67 and 68:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-accep
tance.

(2) Payment before maturity other than under para·
graph (1) (b) of this article does not discharge the party
making the payment of his liability on the instrument
except in respect of the person to whom payment was
made.

(3) A party is not discharged of his liability if he
pays a holder who is not a protected holder and knows at
the time of payment that a third person has asserted a
valid claim to the instrument or that the holder acquired
the instrument by theft or forged the signature of the
payee or an endorsee, or participated in such theft or
forgery.

(4) (a) (Not considered by the Drafting Group)

(b) The person from whom payment is demanded
may withhold payment if the person demanding payment
does not deliver the instrument to him. Withholding pay
ment in these circumstances does not constitute dishonour
by non-payment under article 56.

(c) (Not considered by the Drafting Group)

Article 71

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does
not take it, the instrument is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee
or the acceptor or the maker:

(a) The acceptor or the maker is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The instrument is to be considered as dishonoured
by non-payment as to the amount unpaid.

(4) If the holder takes partial payment from a party
to the instrument other than the drawee, the acceptor or
the maker:

(a) The party making payment is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The holder must give such party a certified copy
of the bill and of any authenticated protest.

(5) The drawee or a party making partial payment
may require that mention of such payment be made on the
instrument and that a receipt therefore be given to him.

(6) If the balance is paid, the person who receives it
and who is in possession of the instrument must deliver
to the payor the receipted instrument and any authenti
cated protest.

Article 72

(1) The holder may refuse to take payment in a place
other than the place where the instrument was duly presen
ted for payment in accordance with article 53.
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(2) If in such case payment is not made in the place
where the instrument was duly presented for payment in
accordance with article 53, the instrument is considered as
dishonoured by non-payment.

Article 74

(1) An instrument must be paid in the currency in
which the amount of the instrument is expressed.

(2) The drawer or the maker may indicate on the
instrument that it must be paid in a specified currency
other than the currency in which the amount of the instru
ment is expressed. .In that case:

(a) The instrument must be paid in the currency so
specified;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the instrument. Failing
such an indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts on the
date of maturity:

(i) Ruling at the place where the instrument must
be presented for payment in accordance with
article 53 (g), if the specified currency is that
of that place (local currency); or

(ii) If the specified currency is not that of that place,
according to the usages of the place where the
instrument must be presented for payment in
accordance with article 53 (g);

(c) If such an instrument is dishonoured by non-accept
ance, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru
ment, according to that rate.;

(ii) If no rate of exchange is indicated on the instru
ment, at the option of the holder, according to
the rate of exchange ruling at the date of dishonour
or on the date of actual payment;

(d) If such an instrument is dishonoured by non
payment, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru
ment, according to that rate;

(ii) If no rate of exchange is indicated on the instru
ment, at the option of the holder, according to
the rate of exchange ruling on the date of maturity
or on the date of ar-tual payment.

(3) Nothing in this article prevents a court from award
ing damages for loss caused to the holder by reason of
fluctuations in rates of exchange if such loss is caused by
dishonour for non-acceptance or non-payment.

(4) The rate of exchange ruling at a certain date is the
rate of exchange ruling, at the option of the holder, at the
place where the instrument must be presented for payment

in accordance with article 53 (g) or at the place of actual
payment.

Article 74 bis

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applic
able in its territory, including regulations which it is bound
to apply by virtue of international agreements to which it is
a party.

Article 78

(1) When a party is discharged wholly or partly of
his liability on the instrument, any party who has a right
of recourse against him is discharged to the same extent.

(2) J>ayment.bY the drawee of the whole or a part of
the amount of a bill to the holder, or to any party who has
paid the bill in accordance with article 67, discharges all
parties of their liability to the same extent.

Article 79

(1) (Not considere1 by the Drafting Group)

(2) If a party has paid the instrument in accordance
with articles 67 or 68 within one year before the expiration
of the period referred to in paragraph (1) of this article,
such party may exercise his right of action against a party
liable to him within one year after the date on which he
paid 1;he instrument.

Article 80

(1) When an instrument is lost, whether by destruc
tion, theft or otherwise, the person who lost the instrument
has, subject to the provisions of paragraphs (2) and (3) of
this article, the same right to payment which he would have
had if he had been in possession of the instrument. The
party from whom payment is claimed cannot set up as a
defenge against liability on the instrument the fact that the
person claiming payment is not in possession thereof.

(2) (a) The person claiming payment of a lost instru
ment must state in writing to the party from whom he
claims payment:

(i) The elements of the lost instrument pertaining
to the requirements set forth in article 1 (2) or
1 (3); for this purpose the person claiming pay
ment of the lost instrument may present to that
party a copy of that instrument;

(ii) The facts showing that, if he had been in posses
sion of the instrument, he would have had a right
to payment from the party from whom payment
is claimed;

(iii) The facts which prevent production of the instru
ment.
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(b) The party from whom payment of a lost instru
ment is claimed may require the person claiming payment
to give security in order to indemnify him for any loss which
he may suffer by reason of the subsequent payment of the
lost instrument.

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming
payment and the party from whom payment is claimed.
Failing such an agreement, the court may determine whether
security is called for and, if so, the nature of the security
and its terms.

(d) If the security cannot be given, the court may
order the party from whom payment is claimed to deposit
the amount of the lost instrument, and any interest and
expenses which may be claimed under article 67 or 68,
with the court or any other competent authority or institu
tion, and may determine the duration of such deposit.
Such deposit is to be considered as payment to the person
claiming payment.

Article 81

(1) A party who has paid a lost instrument and to
whom the instrument is subsequently presented for pay
ment by another person must notify the person to whom
he paid of such presentment.

(2) Such notification must be given on the day the
instrument is presented or on one of the two business
days which follow and must state the name of the person
presenting the instrument and the date and place ofpresent
ment.

(3) Failure to notify renders the party who has paid
the lost instrument liable for any damages which the per
son whom he paid may suffer from such failure, provided
that the damages do not exceed the amount referred to in
article 67 or 68.

(4) Delay in giving notice is excused when the delay
is caused by circumstances which are beyond the control
of the person who has paid the lost instrument and which
he could neither avoid nor overcome. When the cause of
delay ceases to operate, notice must be given with reasonable
diligence.

(5) Notice is dispensed with when the cause of delay
in giving notice continues to operate beyond 30 days after
the last date on which it should have been given.

Article 82

(1) A party who has paid a lost instrument in accord
ance with the provisions of article 80 and who is subse
quently required to, and does, pay the instrument, or who,
by reason of the loss of the instrument, thenJoses his right
to recover from any party liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or
other competent authority, to reclaim the amount so
deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2) (b) of article 80
entitled to obtain release of the security when the party for
whose benefit the security was given is no longer at risk to
suffer loss because of the fact that the instrument is lost.

Article 83

A person claiming payment of a lost instrument duly
effects protest for dishonour by non-payment by the use
of a written statement that satisfies the requirements of
article 80, paragraph (2) (a).

Article 84

A person recelVlng payment of a lost instrument in
accordance with article 80 must deliver to the party paying
the written statement required under article 80, paragraph
(2) (a), receipted by him and any protest and a receipted
account.

Article 85

(a) A party who paid a lost instrument in accordance
with article 80 has the same rights which he would have
had if he had been in possession of the instrument.

(b) Such party may exercise his rights only if he is
in possession of the receipted written statement referred
to in article 84.

LIST OF HEADINGS AND SUBHEADINGS AS SUGGESTED
BY THE DRAFTING GROUP

CHAPTER ONE Sphere of application and form (articles 1, 3)

CHAPTER TWO Interpretation
Section 1: General provisions (articles 4,

5,6)
Section 2: Interpretation of formal re

quirements (articles 7-10 bis)
Section 3: Completion of an incomplete

instrument (article 11)
CHAPTER THREE Transfer (articles 12-22)

CHAPTER FOUR Rights and liabilities
Section 1: The rights of a holder and a

protected holder (articles 23-26)
Section 2: The liability of the parties

A. General provisions (articles 27-
30 bis)

B. The drawer (article 34)
C. The maker (article 34 bis)
D. The drawee and the acceptor

(articles 36-39)
E. The endorser (articJe~ 41-42)
F. The guarantor (articles 43-45)
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CHAPTER FIVE Presentment, dishonour for non-acceptance or
non-payment, and recourse
Section 1: Presentment for acceptance

and dishonour by non-acceptance
(articles 46-51)

Section 2: Presentment for payment and
dishonour by non-payment (articles
53-56)

Section 3: Recourse (articles 57 -66)
A. Protest (articles 57 -61)
B. Notice of dishonour (articles 62

66)

Section 4: Amount payable (articles
66 bis-68)

CHAPTER SIX Discharge
Section 1: Discharge by payment (articles

70-74 bis)
Section 2: Discharge of a prior party

(article 78)

CHAPTER SEVEN Limitation (Prescription) (article 79)

CHAPTER EIGHT Lost instruments (articles 80-85)

(f) Note by the Secretariat: draft Convention on International Bills ofExchange and International Promissory Notes: text
ofdraft articles (set out in A/CN.9/WG.IV/WP.24 and Add. 1) as revised by the Drafting Group (A!CN.9!WG.IV/WP.24/
Add.2)*

MODIFICAnONS TO THE TEXT OF THE DRAFT CONVENTION
ON BILLS OF EXCHANGE AND INTERNATIONAL PRO

MISSORY NOTES AS SET OUT IN A/CN.9/WG.IV/WP.24

AND ADD. 1

Article 1, paragraphs 2 (a) and 3 (a)

Replace square brackets by parentheses, and delete foot
note appended to paragraph 2 (a).

Article 5, paragraph (7) (a)

Delete the words "circumstances giving rise to".

Article 5, paragraph (8)

Delete the square brackets.

Article 5, new paragraph (11)

Add new paragraph (11), as follows:

[(11) "Money" or "currency" includes a monetary
unit of account which is established by an intergovern·
mental institution even if intended by it to be transfer
able only in its records and between it and persons
designated by it or between such persons.]

Article (X) appended to article 5 (10)

Place article between square brackets.

Article 9, paragraph (6 bis)

Place paragraph (6 bis) after paragraph (5) and renumber
paragraph (6 bis) as (5 bis).

"New article" appearing after article 13

Replace the opening words of paragraph (2) "An endorse
ment may be made", by the words:

"(2) An endorsement may be:"

* 13 August 1981.

Article 17, paragraphs (1) and (3)

Add paragraph (1) to read as follows:

"(1) An endorsement must be unconditional".

Delete paragraph (3)

Article 22, paragraph (1)

Add following paragraph as paragraph (1):

"(1) If an endorsement is forged, any party has
against the forger, and against the person to whom the
instrument was directly transferred by the forger, the
right to recover compensation for any damages that he
may have suffered because of the forgery."

Article 22, new paragraph (1 bis)

Add following paragraph as paragraph (1 bis):

''The liability of an acceptor, drawee, or maker who
pays, or of an endorsee for collection who collects, an
instrument on which there is a forged endorsement is
not regulated by this Convention."

Article 22, paragraph (2)

After the wordS "without authority", insert the words
"or exceeding his authority" .

Article 25, paragraph (1) (a)

Delete the reference to articles "57, 60" .

Article 27, paragraph (2)

After the words "A person who signs" insert the words
"an instrument".

Article 30, paragraph (2)

The Working Group modified the text as follows:
"(2) The signature of an agent placed by him on

an instrument with the authority of his principal and show-
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ing on the instrument that he is signing in a representa
tive capacity for that named principal, or the signature
of a principal placed on the instrument by an agent
with his authority, impose liability on the principal and
not on the agent."

Article 30 bis

Delete at end of article the words "outside the bill",

Article 34, paragraph (1)

After the words "holder or to any" , add the word "sub
sequent".

Article 34 bis

Replace the existing paragraph (1) with the following
text:

"(1) The maker engages he will pay to the holder,
or to any party who pays the note in accordance with
article 67, the amount of the note in accordance with
the terms of that note, and any interest and expenses
which may be recovered under article 67 or 68."

Article 36, paragraph (2)

Replace the existing paragraph (2) with the following
text:

"(2) The acceptor engages that he will pay to the
holder, or to any party who pays the bill in accordance
with article 67, the amount of the bill in accordance
with the terms of his acceptance, and any interest and
expenses which may be recovered under article 67 or 68."

Article 41, paragraph (1)

After the words "holder or to any", insert the word
"subsequent" and replace the word "bill" by the word
"instrument".

Article 44, paragraph (2)

Replace the words "when due" appearing at the end of
this paragraph with the words "at maturity".

Article 53 (e)

Replace the words "on one of the two business days
which follow" by the words "on the business day which
follows" ,

Article 53 (h)

Delete the words "of which the drawee or acceptor or
the maker is a member",

Article 54 (2) (e)

Delete "(e)" and the words following.

Article 56 (1) (c)

Replace the words "the instrument unpaid" by the
words "the instrument is unpaid".

Article 58 (3 bis)

Delete this paragraph.

Article 58 (4)

Delete the words "or (3 bis)".

Article 61 (2) (b)

After the words "cause of delay" insert the words
"under paragraph (1)".

Article 65 (2)

Invert subparagraphs (a) and (b), and re-letter existing
subparagraph (a) as (b), and (b) as (a).

Article 66

Delete the word "directly".

Article 67 (1) (b)

Replace existing subparagraph (b) by the following text:

"(b) After maturity:

"(i) The amount of the instrument with interest, if
interest has been stipulated for, to the date of
maturity;

"(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in
the absence of such stipulation, interest at the
rate specified in paragraph (2), calculated from
the date of presentment on the sum specified
in paragraph (1) (b) (i);

"(iii) Any expenses of protest and of the notices
given by him;"

Article 67 (2)

Replace the existing paragraph by the following text:

"(2) The rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other simi
lar appropriate rate effective in the main centre of the
country where the instrument is payable, If there is no
such rate, the rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other simi
lar appropriate rate effective in the main centre of the
country in the currency of which the instrument is
payable. In the absence of any such rates, the rate of
interest shall be [ ] per cent per annum."
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Article 67 (3)

Delete the words "to be calculated on the basis of the
number of days and in accordance with the. 6ustom of that
place".

Article 68

Delete the number "(1)" appearing at beginning of text.

Article 70, paragraph (1)

Replace the words "discharged of his liability" by the
words "discharged of liability" and insert commas after
the words "the holder" and "to himself' .

Article 70, paragraph (3)

Replace the words "discharged of his. liability" by the
words "discharged of liability".

Article 70 (4) (a)

Add (ollowing text:

"(4) (a) A person receiving payment of an instrll
ment must, unless agreed otherwise, deliver:

"(i) To the drawee making such payment; the in
strument;

"(ii) To any other perSon making such payment,
the instrument, a' receipted account, and any
protest."

Article 70 (4) (c)

Add following text:

"(c) If payment is made but the perSon paying,
other than the drawee, fails to obtain the instrument,
such. person is' discharged but the discharge cannot be
set up as a defence against a protected holder."

Article 72, paragraphs (1) and(2)

Delete in both paragraphs the word "duly".

Article 74 (2) (b)

Replace\ the opening words ofthis subparagraph by the
following text:

"(b) The amount payable is to be calculated accord
ing to the rate of exchange indicated on the instrument.
Failing such indication, the amount payable is to be cal
culated according to the rate of exchange for sight
drafts (or, if there is no such rate, according to the
appropriate established rate of exchange) on the date
of maturity."

Article 74 bis

Add the following text 'as new paragraph (2):

"(2) (a) If, by virtue of the application of paragraph
(1) of this article,an instmment drawn in a currency
which is not that of the place of payment must be paid
in local currency, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or, if
there is no such rate, according to the appropriate estab
lished rate of exchange) on the date of presentment.

"(b) (i) If such an instrument is dishonoured by
non-acceptance, the amount payable is to
be calculated, at the option of the holder,
at the rate of exchange ruling at the date of
dishonour, or at the date of actual payment;

"(ii) If such an instrument is dishonoured by non
payment, the amount is to be calculated, at
the option of the holder, according to the rate
of exchange ruling at the'date of presentment
or at the date of actual payment.

"(iii) Paragraphs (3) and (4)of article 74 are applic
able where appropriate."

Article 79, paragraph (1)

Add following text as paragraph (1):

"(1) A right of action arising on an instrument may
no longer be exercised after four years have elapsed:

"(a) Against the maker, or his guarantor, of a note
payable on demand, from.. the date of the note;

"(b) Against the acceptor or the maker or their
guarantor of an instrument payable at a definite time,
from the date of maturity;

"(c) Against the acceptor of a bill payable on
demand, from the date on which it was accepted.

"(d) Against the drawer or an endorser or their
guarantor, from the date of protest for dishonour by
non-acceptance or n-<i>I).-payment Of, where protest is
dispensed with, from the date of dishonour."

Article 79, paragraph (2)

Replace the words "articles 67 or 68" by the words
"article 67 or 68" and replace the word "after" by the
word "from".

Article 82, paragraph (1) (b)

After the words "competent authority" insert the
words "or institution".

Article 85

Renumber paragraphs (a) and (b) to read (1) and (2)
and in paragraph (1) replace the words "A party who
paid" by the words "A party who has paid".
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List ofheadings and subheadings

Title of Chapter One to read as follows: "SPHERE OF
APPLICATION AND FORM OF THE INSTRUMENT".

Chapter Four, Section Two, add the following list of
articles covered: "(articles 27 -45)".

In Chapter Five, section 3, A, Protest, the articles covered
should be listed as follows: "(articles 57 ·59,61,60)".

Chapters Seven and Eight to read as follows: "Chapter
Seven: Lost instruments (articles 80-85). Chapter Eight:
Limitation (prescription) (article 79)."

(g) Note by the Secretariat: draft Convention on International Cheques: text ofdraft articles 1-66 bis as revised by the
Drafting Group (A/CN.9/WG.IV/WP.25)*

* 13 August 1981. See the asterisked footnote to "(d) Note by
the Secretariat ... (A/CN.9/WG:IV/WP.24)" on page 81.

This Convention applies to international cheques.

An international cheque is a written· instrument

Article 1

(1)

(2)
which:

(a) Contains, in the text thereof, the words "inter
national cheque (Convention of ... )";

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of money
to the payee or to his order or to bearer;

(c) Is drawn on a banker;

(e) Is dated;

if) Shows that at least two of the following places
are situated in different States:

(i) The place where the cheque is drawn;

(ii) The place indicated next to the name or the sigp.a-
ture of the drawer;

(iii) The place indicated next to the name of the drawee;

(iv) The place indicated next to the name of the payee;

(v) The place of payment;

(g) Is signed by the drawer.

(3) Proof that the statements referred to in paragraph
(2) if) of this article are incorrect does not affect the
application of this Convention.

Article 3

This Convention applies without regard to whether the
places indicated on an international cheque pursuant to
paragraph (2) if) of article 1 are situated in Contracting
States.

Article 4

In the interpretation of this Convention, regard is to
be had to its international character and to the need to
promote uniformity in its application.

Article 5

In this Convention:

(1) "Cheque" means an international cheque governed
by this Convention;

(2) "Drawee" means the banker on whom a cheque is
drawn;

(2 bis) "Banker" includes any person or institution
assimilated to a banker;

(3) "Payee" means the person in whose favour the
drawer directs payment to be made;

(5) "Holder" means a person in posllession of a cheque
in accordance with article 13 bis.

(6) "Protected holder" means the holder qf a cheque
which, when he became a holder, was complete and regulal
on its face, provided that:

(a) He was, at that time, without knowledge of a claim
to or defence upon the cheque referred to in article 24
or of the fact that it was dishonoured by non-payment;

(b) The time-limit prOVided by article 53 for present
ment of that cheque for payment had not then expired.

(7) "Party" means any person who has signed a cheque
as drawer, endorser or guarantor.

(8) "Signature" includes a signature by stamp, symbol,
facsimile, perforation or other mechanical means* and
"forged signature" includes a signature by the wrongful or
unauthorized use of such means.

[(9) "Money" or "currency" includes a monetary unit
of account which is established by an intergovernmental
institution, even if intended by it to be transferableonly in
its records and between it and persons designated by it or
between such persons.]

* [Article (Xj
A Contracting State whose legislatio~ require~ that a sign~t~ue

on a cheque be handwritten may. at the time of slgnature',ratlfICa
tion or accession make a declaration to the effect that a SIgnature
placed on a cheq~e in its territory must be handwritten.] (Footnote
in original.)
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Article 6

For the purposes of this Convention, a person is con
sidered to have knowledge of a fact if he h~.s actual know
ledge of that fact or could not have been unaware of its
existence.

Article 7

The sum payable by a cheque is deemed to be a definite
sum although the cheque states that it is to be paid:

(b) According to a rate of exchange indicated on the
cheque or to be determined as directed by the cheque; or

(c) In a currency other than the currency in which the
amount of the cheque is expressed.

Article 7 bis

Any stipulation on a cheque that it is to be paid with
interest is deemed not to have been written.

Article 8

(1) If there is a discrepancy between the amount of
the cheque expressed in words and the amount expressed
in figures, the amount of the cheque is the amount
expressed in words.

(2) If the amount of the cheque is expressed in a
currency having the same description as that of at least one
other State than the State where payment is to be made
as indicated on the cheque and the specified currency is
not identified as the currency of any particular State,
the currency is to be considered as the currency of the
State where payment is to be made.

Article 9

(1) A cheque is always payable on demand. It is so
payable:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time of payment is expressed.

(2) A stipulation on a cheque that it is payable at a
definite time is deemed not to have been written.

Article 10

(1) A cheque may:

(a) Be drawn by the drawer on himself or be drawn
payable to his order;

(b) Be drawn by two or more drawers;

(c) Be payable to two or more payees.

(2) If a cheque is payable to two or more payees in
the alternative, it is payable to anyone of them and any

one of them in possession of the cheque may exercise
the rights of a holder. In any other case the cheque is
payable to all of them and the rights of a holder can only
be exercised by all of them.

Article 11

(1) An incomplete cheque which satisfies the require
ments set out in subparagraphs (a) and (g) of paragraph (2)
but which lacks other elements pertaining to one or more
of the requirements set out in paragraph (2) of article 1
may be completed and the cheque so completed is effective
as a cheque.

(2) When such a cheque is completed otherwise than in
accordance with an agreement entered into:

(a) A party who signed the cheque before the comple
tion may invoke the non-observance of the agreement as c:
defence against a holder, provided the holder had knowledge
of the non-observance of the agreement when he became a
holder.

(b) A party who signed the cheque after the completion
is liable according to the terms of the cheque so completed.

Article 13

A cheque is transferred:

(a) By endorsement and delivery of the cheque by the
endorser to the endorsee; or

(b) By mere delivery of the cheque if it is drawn payable
to bearer or if the last endorsement is in blank.

New article

(1) An endorsement must be written on the cheque or
on a slip affixed thereto (allonge). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a sig
nature accompanied by a statement to the effect that the
cheque is payable to any person in possession thereof;

(b) Special, by a signature accompanied by an indi
cation of the person to whom the cheque is payable.

Article 13 bis

(1) A person is a holder if he is:

(a) In possession of a cheque drawn payable to bearer;
or

(b) The payee in possession of the cheque; or

(c) In possession of a cheque which has been endorsed
to him, or on which the last endorsement is in blank, and
on which there appears an uninterrupted series of endorse
ments, even if any of the endorsements was forged or was
signed by an agent without authority.



100 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse
ment in blank.

(3) A person is not prevented from being a holder
by the fact that the cheque was obtained under circum
stances, including incapacity or fraud, duress or mistake
of any kind, that would give rise to a claim to, or to a
defence upon the cheque.

Article 15

The holder of a cheque on which the last endorsement
is in blank may:

(a) Further endorse the cheque either in blank or to
a specified person; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the cheque is
payable to himself or to some other specified person;
or

(c) Transfer the cheque in accordance with paragraph
(b) of article 13.

Article 16

When the drawer of a cheque payable to a payee or to
his order has inserted in the cheque, or an endorser in
his endorsement, such words as "not negotiable", "not
transferable", "not to order", "pay (X) only", or words
of similar import, the transferee does not become a holder
except for purposes of collection.

Article 17

(1) An endorsement must be unconditional.

(2) A conditional endorsement transfers the cheque
whether or not the condition is fulfilled.

Article 18

An endorsement in respect of a part of the sum due
under the cheque is ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is presumed,
unless the contrary is established, that each endorsement
was made in the order in which it appears on the cheque.

Article 20

(1) When an endorsement contains the words "for
collection", "for deposit", "value in collection", "by
procuration", "pay any bank", or words of similar import,
authorizing the endorsee to collect the cheque (endorsement
for collection) the endorsee:

(a) May only endorse the cheque for purposes of
collection;

(b) May e~ercise all the rights arising out of the cheque;

(c) Is subject to all claims and defences which may be
set up against the endorser.

(2) The endorser for collection is not liable upon the
cheque to any subsequent holder.

Article 21

(1) The holder of a cheque may transfer it to a prior
party in accordance with article 13; nevertheless, in the case
where the transferee was a prior holder of the cheque, no
endorsement is required and any endorsement which would
prevent him from qualifying as a holder may be struck out.

(2) The endorsement to the drawee operates only as
an acknowledgement that the endorser has received from
the drawee the amount of the cheque except in the case
where the drawee has several establishments and the
endorsement is made in favour of an establishment other
than that on which the cheque has been drawn.

Article 21 bis

A cheque may be transferred in accordance with article
13 after the expiration of the period of time for present
ment.

Article 22

(1) If an endorsement is forged, any party has against
the forger, and against the person to whom the cheque
was directly transferred by the forger, the right to recover
compensation for any damage that he may have suffered
because of the forgery.

(1 bis) Except to the extent provided in article C, the
liability of a drawee who pays, or of an endorsee for
collection who collects, a cheque on which there is a
forged endorsement is not regulated by this Convention.

(3) For the purpose of this article, an endorsement
placed on a cheque by a person in a representative capacity
without authority or exceeding his authority has the same
effects as a forged endorsement.

Article 23

(1) The holder of a cheque has all the rights conferred
on him by this Convention against the parties to the cheque.

(2) The holder is entitled to transfer the cheque in
accordance with article 13.

Article 24

(1) A party may set up against a holder who is not
a protected holder:
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Article 28

Article 30

A cheque may be signed by an agent.

The signature of an agent placed by him on a

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he
became a party;

(c) Any defence to contractual liability based on
a transaction between himself and the holder;

(d) Any defence based on incapacity of such party
to incur liability on the cheque or on the fact that such
party signed without knowledge that his signature made
him a party to the cheque, provided that such absence of
knowledge was not due to his negligence.

(2) The rights to a cheque of a holder who is not a
protected holder are subject to any valid claim to the
cheque on the part of any person.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that a third person
has a claim to the cheque unless:

(a) Such third person asserted a valid claim to the
cheque; or

(b) Such holder acquired the cheque by theft or forged
the signature of the payee or an endorsee, or participated in
such theft.

Article 25

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 27 (1), 28,29 (1), 30 (2, 3),
50, 55 and 79 of this Convention;

(b) Defences based on the underlying transaction be
tween himself and such holder or arising from any fraudulent
act on the part of such holder in obtaining the signature on
the cheque of that party;

(c) Defences based on the incapacity of such party
to incur liability on the cheque or on the fact that such
party signed without knowledge that his signature made
him a party to the cheque provided that such absence
of knowledge was not due to his negligence.

(2) The rights to a cheque of a protected holder are
not subject to any claim to the cheque on the part of any
person, except a valid claim arising from the underlying
transaction between himself and the person by whom
the claim is raised or arising from any fraudulent act on
the part of such holder in obtaining the signature on the
cheque of that person.

Article 25 bis

(1) The transfer of a cheque by a protected holder
vests in any subsequent holder the rights to and upon
the cheque which the protected holder had, except where
such subsequent holder participated in a transaction which
gives rise to a claim to or a defence upon the cheque.

(2) If a party pays the cheque in accordance with article
67 and the cheque is transferred to him, such transfer does
not vest in that party the rights to and upon the cheque
which any previous protected holder had.

Article 26

Every holder is presumed to be a protected holder, unless
the contrary is proved.

Article 27

(1) Subject to the provisions of articles 28 and 30, a
person is not liable on a cheque unless he signs it.

(2) A person who signs a cheque in a name which is
not his own is liable as if he had ,signed it in his own name.

A forged signature on a cheque does not impose any
liability thereon on the person whose signature was forged.
Nevertheless, such person is liable as if he had signed the
cheque himself where he has, expressly or impliedly,
accepted to be bound by the forged signature or represented
that the signature was his own.

Article 29

(1) If a cheque has been materially altered:

(a) Parties who have signed the cheque subsequent to
the material alteration are liable thereon according to the
terms of the altered text;

(b) Parties who have signed the cheque before the
material alteration are liable thereon according to the terms
of the original text. Nevertheless, a party who has himself
made, authorized, or assented to, the material alteration is
liable on the cheque according to the terms of the altered
text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the cheque after the material
alteration.

(3) Any alteration is material which modifies the
written undertaking on the cheque of any party in any
respect.

(1)

(2)
cheque with the authority of his principal and showing
on the cheque that he is signing in a representative capacity
for that named principal, or the signature of a principal
placed on the cheque by an agent with his authority, imposes
liability on the principal and not on the agent.

(3) A signature placed on a cheque by a person as agent
but without authority to sign or exceeding his authority
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Article 43

Article 44

The cheque was materially altered; or

A party has a valid claim or defence against him; or

The cheque was dishonoured by non-payment.

or by an agent with authority to sign but not showing on
the cheque that he is signing in a representative capacity
for a named person, or showing on the cheque that he is
signing in a representative capacity but not naming the person
whom he represents, imposes liability thereon on the person
signing and not on the person whom he purports torepresent.

(4) The question whether a signature was placed on the
cheque in a representative capacity may be determined- only
by reference to what appears on the cheque.

(5) A person who is liable pursuant to paragraph 3 and
who pays the cheque has the same rights as the person for
whom he purported to act would have had if that person
had paid the cheque.

Article 30bis

The order to pay contained in a cheque does not of itself
operate as an assignment to the payee of funds made avail
able for payment by the drawer with the drawee.

Article 34

(1) The drawer engages that upon dishonour of the
cheque by non~payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 67, the amount
of the cheque, and any interest and expenses which may
be recovered under article 67 or 68.

(2) The drawer may not exclude or limit his own
liability by a stipulation on the cheque. Any such stipulation
is without effect.

Article X

(1) Any statement written on a cheque indicating
certification, confirmation, acceptance, -visa or any other
equivalent expression has only the effect to ascertain
the existence of funds and prevents the withdrawal of
such funds by the drawer, or the use of such funds by the
drawee for purposes other than payment of the cheque
bearing such a statement, before the expiration of the
time-limit for presentment.

(2) However, a Contracting State may provide that
a drawee may accept a cheque and determine the legal
effects thereof. Such acceptance must be effected by
the signature of the drawee accompanied by the word
"accepted".

Article 41

(1) The endorser engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 67, the amount
of the cheque, and any interest and expenses which maybe
recovered under article 67 or 68.

(2) The endorser may exclude or limit his own liability
by an express stipulation on the cheque. Such stipulation
has effect only with respect to that endorser.

Article 42

(1) Any person who transfers a cheque by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account of the
fact that prior to such transfer:

(a) A signature on the cheque was forged orunauthor
ized; or

(b)

(c)

(d)

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article 67 or 6&.

(3) Liability on account of any defect mentioned in
paragraph (1) is incurred only to a holder who took the
cheque without knowledge of such defect.

(1) Payment of a cheque may be guaranteed, as to the
whole or part of its ;imount, for the account of a party by
any person who mayor may not have become a party.

(2) A guarantee must be written on the cheque or on a
slip affixed thereto (allonge).

(3) A guarantee is expressed by the words: "guaran
teed", "ava/", "good as ava/" or words of similar import,
accompanied by the signature of the guarantor.

(4) A guarantee may be. effected by a signature alone.
Unless the content otherwise requires:

(a) A signature alone on the front of the cheque,
other than that of the drawer, is a guarantee;

(b) A signature alone on the back of the cheque is
an endorsement. A special endorsement of a cheque made
payable to bearer does not convert the cheque into an order
instrument.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specification,
the person for whom he has become guarantor is the drawer.

A guarantor is liable on the cheque to the same extent as
the party for whom he has become guarantor, unless the
guarantor has stipulated otherwise on the cheque.

Article 45

The guarantor who pays the cheque has rights thereon
against the party for whom he became guarantor and
against parties who are liable thereon to that party.
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Article 53

A cheque is duly presented for payment if it is presented
in accordance with the following rules:

(a) The holder must present the cheque to the drawee
on a business day at a reasonable hour;

if) A cheque must be presented for payment within
120 days of its stated date;

(g) A cheque must be presented for payment:

(i) At the place of payment specified on the cheque;
or

(ii) If no place of payment is specified, at the address
of the drawee indicated on the cheque; or

(iii) If no place of payment is specified and the address
of the drawee is not indicated, at the principal place
of business of the drawee.

(h) A cheque may be presented for payment at a
clearing-house.

Article 54

(1) Delay in making presentment for payment is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, presentment must be made with reasonable
diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made.

(c) If the cause of delay continues to operate beyond
30 days after the expiration of the time-limit for present
ment for payment.

Article 55

If a cheque is not duly presented for payment, the
drawer, the endorsers and their guarantors are not liable
thereon. However, if a cheque is not duly presented because
of delay in making presentment, the drawer is not discharged
of liability except to the extent of the loss suffered because
of the delay.

Article 56

(1) A cheque is considered to be dishonoured by non
payment:

(a) When payment is refused upon due presentment,
or when the holder cannot obtain the payment to which
he is entitled under this Convention, or as regards the
drawer only, if presentment of the cheque, otherwise duly
made, is delayed and payment is refused;

(c) If presentment for payment is dispensed with
pursuant to article 54 (2) and the cheque is unpaid.

(2) If a cheque is dishonoured by non-payment, the
holder may, subject to the provisions of article 57, exercise
a right of recourse against the drawer, the endorsers and
their guarantors.

Article 57

If a cheque has been dishonoured by non-payment, the
holder may exercise a right of recourse only after the
cheque has been duly protested for dishonour in accordance
with the provisions of articles 58 to 61.

Article 58

(I) A protest is a statement of dishonour drawn up
at the place where the cheque has been dishonoured and
signed and dated by a person authorized in that respect by
the law of that place. The statement must specify:

(a) The person at whose request the cheque is pro
tested;

(b) The place of protest; and

(c) The demand made and the answer given, if any,
or the fact that the drawee could not be found.

(2) A protest may be made:

(a) On the cheque itself or on a slip affixed thereto
(allonge); or

(b) As a seperate document, in which case it must
clearly identify the cheque that has been dishonoured.

(3) Unless the cheque stipulates that protest must
be made, a protest may be replaced by a declaration written
on the cheque and signed and dated by the drawee; the
declaration must be to the effect that payment is refused.

(4) A declaration made in accordance with paragraph
(3) is deemed to be a protest for the purposes of this Con
vention.

Article 59

Protest for dishonour of a cheque by non-payment must
be made on the day on which the cheque is dishonoured
or on one of the two business days which follow.

Article 60

(1) If a cheque which must be protested for non-pay
ment is not duly protested, the drawer, the endorsers and
their guarantors are not liable thereon.
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(2) Delay in protesting a cheque for non-payment does
not discharge the drawer or his guarantor of liability
except to the extent of the loss suffered by the delay.

Article 61

(1) Delay in protesting a cheque for dishonour is
excused when the delay is caused by circumstances which
are' beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, protest must be made with reasonable
diligence.

(2) Protest for dishonour by non-payment is dispensed
with:

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ll) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose favour
it was made;

(b) If the cause of delay under paragraph (1) in making
protest continues to operate beyond 30 days after the date
of dishonour;

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person;

(e) If presentment for payment is dispensed with in
accordance with article 54 (2).

Article 62

(1) The holder, upon dishonour of a cheque by non
payment, must give notice of such dishonour to the drawer,
the endorsers and their guarantors.

(3) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately
preceding him and liable on the cheque.

(4) Notice of dishonour operates for the benefit of
any party who has a right of recourse on the cheque against
the party notified.

Article 63

(1) Notice of dishonour may be given in any form what
ever and in any tenns which identify the cheque and state
that it has been dishonoured. The return of the dis
honoured cheque is sufficient notice, provided it is accom
panied by a statement indicating that it has been dis

honoured.

(2) Notice of dishonour is duly given if it is com
municated or sent to the party to be notified by me"ans
appropriate in the circumstances, whether or not it is
received by that party.

(3) The burden of proving that notice has been duly
given rests upon the perSon who is required to give such
notice.

Article 64

Notice of dishonour must be given within the two
business days which follow:

(a) The day of protest, or, if protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice given by another party.

Article 65

(1) Delay in giving notice ofdishonour is excused when
the delay is caused by circumstances which are beyond the
control of the holder and which he could neither avoid nor
overcome. When the cause of delay ceases to operate, notice
must be given with reasonable diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;

(b) If the drawer, an endorser or guarantor has waived
notice of dishonour expresSly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequen~party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made.

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person.

Article 66

Failure to give notice of dishonour renders a person
who is required to give such notice under article 62 to a
party who is entitled to receive such notice liable for
any damages which that party may suffer from such failure,
provided that such damages do not exceed the amount
referred to in article 67 or 68.

Article 66 bis

The holder may exercise his rights on the cheque against
anyone party, or several or all parties, liable thereon and is
not obliged to observe the order in which the parties have
become bound.
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(h) Note by the Secretariat: draft Convention on International Cheques: textofdra{tarticles 67-85, A-Fanda and {3as revised
by the Drafting Group: corrections made by the Drafting Group to draft articles 1-66 (A/CN. 9/WG.IV/WP.25/Add.1/*

CORRECTIONS MADE BY THE DRAFTING GROUP TO

DRAFT ARTICLES 1-66 (ISSUED AS A/CN.9/WG.IV/WP.25)

Article 22

In paragraph (1 bis) replace the words "provided in
article C" by "provided in articlesC and F".

TEXT OF DRAFT ARTICLES 67-85, A-FAND a AND (3 AS

REVISED BY THE DRAFTING GROUP

Article 67

(1) The holder may recover from any party liable the
amount of the cheque.

(2) When payment is made after the cheque has been
dishonoured, the holder may recover from any party liable
the amount of the cheque with interest at the rate speci
fied in paragraph (4) calculated from the date of present·
ment to the date of payment and any expenses of protest
and of the notices given by him.

(4) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar appropriate
rate effective in the main centre of the country where the
cheque is payable. If there is no such rate, the rate of inter
est shall be [2] per cent per annum above the official rate
(bank rate) or other similar appropriate rate effective in the
main centre of the country in the currency of which the
cheque is payable. In the absence of any such rates, the rate
of interest shall be [ ] per cent per annum.

Article 68

(1) A party who takes up and pays a cheque in accor
dance with article 67 may recover from the parties liable
to him:

(a) The entire sum which he was obliged to pay in
'accordance with article 67 and has paid;

(b) Interest on that sum at the rate specified in article
67, paragraph (4) from the date on which he made payment;

(c) Any expenses of the notices given by him.

Article 70

(1) A party is'discharged of liability on the cheque
when he pays the holder, or a party subsequent to himself
who has paid the cheque and is in possession thereof, the
amount due pursuant to articles 67 and 68.

(3) A party is not discharged of liability if he pays
a holder who is not a protected holder and knows at the
time of payment that a third person has asserted a valid

* 14 August 1981.

claim to the cheque or that the holder acqUired the cheque
by theft or forged the signature of the payee or an endorsee,
or participated in such theft or forgery.

(4) (a) A person receiving payment of a cheque must,
unlllSS agreed otherwise, deliver:

(i) To the drawee making such payment, the cheque;

(ii) To any other person making such payment,. the
cheque, a receipted account and any protest;

(b) The person from whom payment is demanded may
withhold payment if the person demanding payment does
not deliver the cheque to him. Withholding payment in
these circumstances does not constitute dishonour by non
payment under article 56.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the cheque, such person is
discharged but the discharge cannot be set up as adefence
against a protected holder.

Article 71

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does
not take it, the cheque is dishonoured by non-payment.

(3) Ifthe holder takes partial payment from the drawee
the cheque is to be considered as dishonoured by non-pay
ment as to the amount unpaid.

(4) If the holder takes partial payment from a party
to the cheque

(a) The party making payment is discharged of his
liability on the cheque to the extent of the amount paid;
and

(b) The holder must give such party a certified copy
of the cheque, and of any authenticated protest.

(5) The drawee or a party making partial payment
may require that mention of such payment be made on the
cheque and that a receipt therefore be given to him.

(6) If the balance is paid, the person who receives it
and who is in possession of the cheque must deliver to the
payor the receipted cheque and any authenticated protest.

Article 72

(1) The holder may refuse to take payment in a place
other than the place where the cheque was presented for
payment in accordance with article 53.

(2) If in such case payment is not made in the place
where the cheque was presented for payment in accord
ance with article 53, the cheque is considered as dishonoured
by non-payment.
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Article 74

(1) A cheque must be paid in the currency in which
the amount of the cheque is expressed.

(2) The drawer may indicate on the cheque that it
must be paid in a specified currency other than the cur
rency in which the amount of the cheque is expressed. In
that case:

(a) The cheque must be paid in the currency so speci
fied;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the cheque. Failing
such an indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or if
there is no such rate, according to the appropriate established
rate of exchange) on the date of presentment;

(c) If such a cheque is dishonoured by non-payment,
the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the cheque,
according to that rate;

(ii) If no rate of exchange is indicated on the cheque,
at the option of the holder, according to the rate
of exchange ruling on the date of presentment or
on the date of actual payment at the place where
the cheque must be presented for payment in
accordance with article 53 (g) or at the place of
actual payment.

(3) Nothing in this article prevents a court from
awarding damages for loss caused to the holder by reason
of fluctuations in rates of exchange if such loss is caused
by dishonour for non-payment.

Article 74 bis

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applicable
in its territory, including regulations which it is bound to
apply by virtue of international agreements to which it is
a party.

(2) (a) If, by virtue of the application of paragraph (1)
of this article, a cheque drawn in a currency which is not
that of the place of payment must be paid in local currency,
the amount payable is to be calculated according to the rate
of exchange for sight drafts (or if there is no such rate,
according to the appropriate established rate of exchange)
on the date of presentment ruling at the place where the
cheque must be presented for payment in accordance with
article 53 (g).

(b) If such a cheque is dishonoured by non-payment:

(i) The amount is to be calculated, at the option of
the holder, according to the rate of exchange
ruling at the date of presentment or at the date
of actual payment;

(ii) Paragraph (3) of article 74 is applicable where
appropriate.

Article 74 ter

If the drawer countermands' the order to the drawee to
pay a cheque drawn on him, the drawee is under a duty not
to pay.

Article 79

(1) A right of action arising on a cheque can no longer
be exercised after four years have elapsed:

(a) Against the drawer or his guarantor, from the date
of the cheque;

(b) Against an endorser or his guarantor, from the
date of protest for dishonour or, where protest is dispensed
with, the date of dishonour.

(2) If a party has paid the cheque in accordance with
article 67 or 68 within one year before the expiration of
the period referred to in paragraph (1) of this article, such
party may exercise his right of action against a party liable
to him within one year from the date on which he paid the
cheque.

Article 80

(1) When a cheque is lost, whether by destruction,
theft or otherwise, the person who lost the cheque has, sub
ject to the provisions of paragraphs (2) and (3) of this
article, the same right to payment which he would have had
if he had been in possession of the cheque. The party from
whom payment is claimed cannot set up as a defence
against liability on the cheque the fact that the person claim
ing payment is not in possession thereof.

(2) (a) The person claiming payment of a lost cheque
must state in writing to the party from whom he claims
payment:

(i) The elements of the lost cheque pertaining to the
requirements set forth in article 1 (2); for this
purpose the person claiming payment of the lost
cheque may present to that party a copy of that
cheque;

(ii) The facts showing that, if he had been in posses
sion of the cheque, he would have had a right to
payment from the party from whom payment is
claimed;

(iii) The facts which prevent production of the cheque.

(b) The party from whom payment of a lost cheque
is claimed may require the person claiming payment to give
security in order to indemnify him for any loss which he
may suffer by reason of the subsequent payment of the lost
cheque;
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(c) The nature of the security and its terms are to
be determined by agreement between the person claiming
payment and the party from whom payment is claimed.
Failing such an agreement, the court may determine whether
security is called for and, if so, the nature of the security
and its terms;

(d) If the security cannot be given, the court may
order the party from whom payment is claimed to deposit
the amount of the lost cheque, and any interest and expen
ses which may be claimed under article 67 or 68, with
the court or any other competent authority or institution,
and may determine the duration of such deposit. Such
deposit is to be considered as payment to the person claim
ing payment.

New (3) The person claiming payment of a lost cheque
in accordance with the provisions of this article need not
give security to the drawer who has inserted in the cheque,
or to an endorser who has inserted in his endorsement, such
words as "not negotiable", "not transferable", "not to
order", "pay (X) only", or words of similar import.

Article 81

(1) A party who has paid a lost cheque and to whom
the cheque is subsequently presented for payment by another
person must notify the person to whom he paid of such
presentment.

(2) Such notification must be given on the day the
cheque is presented for payment or on one of the two
business days which follow and must state the name of
the person presenting the cheque and the date and place of
presentment.

(3) Failure to notify renders the party who has paid
the lost cheque liable for any damages which the person
whom he paid may suffer from such failure, provided that
the damages do not exceed the amount referred to in
article 67 or 68.

(4) Delay in giving notice is excused when the delay
is caused by circumstances which are beyond the control of
the person who has paid the lost cheque and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable
diligence.

(5) Notice is dispensed with when the cause of delay
in giving notice continues to operate beyond 30 days after
the last date on which it should have been given.

Article 82

(1) A party who has paid a lost cheque in accordance
with the provisions of article 80 and who is subsequently
required to, and does, pay the cheque, or who, by reason
of the loss of the cheque, then loses his right to recover
from any party liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2) (b) of article 80 is
entitled to obtain release of the security when the party
for whose benefit the security was given is no longer at
risk to suffer loss because of the fact that the cheque is
lost.

Article 83

A person claiming payment of a lost cheque duly effects
protest for dishonour by non-payment by the use of a
written statement that satisfies the requirements of article
80, paragraph (2) (a).

Article 84

A person receiving payment of a lost cheque in accord
ance with article 80 must deliver to the party paying the
written statement required under article 80, paragraph (2)
(a), receipted by him and any protest and a receipted
account.

Article 85

(1) A party who has paid a lost cheque in accordance
with article 80 has the same rights which he would have had
ifhe had been in possession of the cheque.

(2) Such party may exercise his rights only if he is in
possession of the receipted written statement referred to
in article 84.

Article A

(i) A cheque is crossed if it bears across its face two
parallel transverse lines.

(2) A crossing is general if it consists of the two lines
only or if between the two lines the word "banker" or an
equivalent term or the words "and Company" or any abbre
viation thereof is inserted; it is special if the name of a
banker is so inserted.

(3) A cheque may be crossed generally or specially
by the drawer or the holder.

(4) The holder may convert a general crossing into
a special crossing.

(5) A special crossing may not be converted into a
general crossing.

(6) The banker to whom a cheque is crossed specially
may again cross it specially to another banker for collec
tion.
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Article B

If a cheque shows on its face the obliteration·either of
a crossing or of the name of the banker to whom it is
crossed, the obliteration is considered as not having taken
place.

Article C

(1) (a) A cheque which is crossed generally is payable
only to a ,banker or to a customer of the drawee;

(b) A cheque which is crossed specially is payable only
to the banker to whom it is crossed or, if such banker is
the drawee, to his customer;

(c) A banker may not take a crossed cheque except
from his customer or from another banker and may not
collect such a cheque except for such a person.

(2) The drawee who pays, or the banker who takes
or collects, a crossed cheque in violation of the provisions
of paragraph (1) of this article incurs liability for any dama
ges which a person may have suffered as a result of such
violation, provided that such damages do not exceed the
amount of the cheque.

ArticleE

If the crossing on a cheque contains the words "not
negotiable" the transferee becomes a holder but cannot
become a protected holder. However, such transferee may
acqUire the rights of a protected holder under article
25 bis.

Article F

(1) (a) The drawer or the holder of a cheque may
prohibit its payment in cash by writing transversally across
the face of the cheque the words "payable in account" or
words of similar import;

(b) In such case the cheque may only be paid by the
drawee by means of a book-entry.

(2) The drawee who pays such a cheque .otherwise
than by means of a book-entry incurs liability for any
damages which a person may have suffered as a result
thereof, 'provided that such damages do rtot exceed the
amount of the cheque.

(3) If a cheque shows on its face the obliteration of
the words "payable in account", the obliteration is coh
sidered as not having taken place.

Article a

If a cheque is drawn against insufficient funds, it is
nevertheless valid as a cheque.

Article {3

(1) A cheque which bears a date other than the date
on which it was drawn is nevertheless valid as a cheque.

(2) If a cheque is presented before its stated date, re
fusal by the drawee to pay does not constitute dishonour
by non-payment under article 56.
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3. NOTE BY THE SECRETARIAT: DRAFT CONVENTION ON INTERNATIONAL BILLS OF' EXCHANGE AND INTERNATIONAL

PROMISSORY NOTES: TEXT OF DRAFT ARTICLES AS ADOPTED BY THE WORKING GROUP ON INTERNATIONAL NEGOTI

ABLE INSTRUMENTS (A/CN.9/211)*

CHAPTER TWO. INTERPRETATION

Article 4

Section 1. General provisions

The place indicated next to the name of the payee;

The place of payment;

Is sighed by the maker.

Article 2

This Convention applies without regard to whether the
places indicated on art international bill of exchange or on
an international promissory note pursuant to paragraph
(2) (e) or (3) (e) of article I are situated in Contracting
States.

In this Convention:

(1) "Bill" means an international bill of exchange
governed by this Convention;

(2) "Note" means an international promissory note
governed by this Convention;

(3) "Instrument"means a bill or a note;

(4) "Drawee" means the person on whom a bill is
drawn but who has not accepted it;

(5) "Payee" means the person in whose favour the
drawer directs payment to be made or to whom the maker
promises to pay;

(6) "I:folder" mealis a person in possession of,an instru
ment in accordance with article 14;

(7) "Protected holder" means the holder of an instru
ment which, when he became a holder, was complete and
regular on its face, provided that:

(a) He was, at that time, without knowledge of a claim
to or defence upon the instrument referred to in article 25
or of the fact that it was dishonoured by non-acceptance or
non-payment;

Article 3

In the interpretation of this COr/vention, regard is to be
had to its international character and to the need to promote
uniformity in its application.

(iii)

(iv)

if)

(4) Proof that the statements referred to in paragraph
(2) (e) or (3) (e) of this article are incorrect does not affect
the application of this Convention.

Article 1

(1) This Convention applies to international bills of
exchange and to international promissory notes.

(2) An international bill of exchange is a writteninst·
rument which:

(a) Contains,in the text thereof, the words "inter
national bill of exchange (Convention of ...)";

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of money
to the payee or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

(e) Shows that at least two of the following places~are

situated in different States;

(i) The place where the bill is drawn;

(Ii) The place indicated next to the signature of the
drawer;

(iii) The place indicated next to the name of the drawee;

(iv) The place indicated next to the name of the payee;

(v) The place of payment;

if) Is signed by the drawer.

(3) An international promissory note is a written inst
rument which:

(a) Contains, in the text thereof, the words "interna
tional promissory note (Convention of ...)"~

(b) Contains an unconditional promise. whereby the
maker. undertakes to pay a definite sum of money to the
payee or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

(e) Shows that at least two of the following places are
situated in different States:

(i) The place where the note is made;

(ii) The place indicated next to the signature of the
maker;

CHAPTER ONE. SPHERE OF APPLICATION AND FORM

OF THE INSTRUMENT

* 18 February 1982.

Draft Convention on International Bills of Exchange
and International Promissory Notes
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(b) The time-limit provided by article 51 for present
ment of that instrument for payment had not then expired;

(8) "Party" means any person who has signed an inst
rument as drawer, maker, acceptor, endorser or guarantor;

(9) "Maturity" means the date of payment referred to
in article 8;

(10) "Signature" includes a signature by stamp, sym
bol, facsimile, perforation or other mechanical means* and
"forged signature" includes a signature by the wrongful or
unauthorized use of such means;

[(II) "Money" or "currency" includes a monetary unit
of account which is established by an intergovernmental
institution even if intended by it to be transferable only in
its records and between it and persons designated by it or
between such persons.]

Article 5

For the purposes of this Convention, a person is considered
to have knowledge of a fact it he has actual knowledge of
that fact or could not have been unaware of its existence.

Section 2. Interpretation offormal requirements

Article 6

The sum payable by an instrument is deemed to be a
definite sum although the instrument states that it is to be
paid:

(a) With interest;

(b) By instalments at successive dates;

(c) By instalments at successive dates with the stipula
tion on the instrument that upon default in payment of any
instalment the unpaid balance becomes due;

(d) According to a rate of exchange indicated on the
instrument or to be determined as directed by the instru
ment; or

(e) In a currency other than the currency in which the
amount of the instrument is expressed.

Article 7

(1) If there is a discrepancy between the amount of
the instrument expressed in words and the amount expressed
in figures, the amount of the instrument is the amount
expressed in words.

(2) If the amount of the instrument is expressed in a
currency having the same description as that of at least one

* [Article (X)
A Contracting State whose legislation requires that a signature on

an instrument be handwritten may, at the time of signature, ratifi
cation or accession, make a declaration to the effect that a signature
placed on an instrument in its territory must be handwritten.] (Foot
note in original).

other State than the State where payment is to be made as
indicated on the instrument and the specified currency is
not identified as the currency of any particular State, the
currency is to be considered as the currency of the State
where payment is to be made.

(3) If any instrument states that it is to be paid with
interest, without specifying the date from which interest is
to run, interest runs from the date of the instrument.

(4) A stipulation stating that the sum is to be paid
with interest is deemed not to have been written on the
instrument unless it indicates the rate at which interest is
to be paid.

Article 8

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time for payment is expressed.

(2) An instrument payable at a definite time which is
accepted or endorsed or guaranteed after maturity is an
instrument payable on demand as regards the acceptor, the
endorser or the guarantor.

(3) An instrument is deemed to be payable at a definite
time if it states that it is payable:

(a) On a stated date or at a fixed period after a stated
date or at a fixed period after the date of the instrument; or

(b) At a fixed period after sight; or

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipula
tion on the instrument that upon default in payment of
any instalment the unpaid balance becomes due.

(4) The time of payment of an instrument payable at
a fixed period after date is determined by reference to the
date of the instrument.

(5) The maturity of a bill payable at a fixed period
after sight is determined by the date of the acceptance.

(6) The maturity of an instrument payable on demand
is the date on which the instrument is presented for pay
ment.

(7) The maturity of a note payable at a fixed period
after sight is determined by the date of the visa signed by
the maker on the note or, if signature is refused, from the
date of presentment.

(8) Where an instrument is drawn, or made, payable at
one or more months after a stated date or after the date of
the instrument or after sight, the instrument matures on the
corresponding date of the month when payment must be
made. If there is no corresponding date, the instrument
matures on the last day of that month.
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Article 12

CHAPTER THREE. TRANSFER

Article 9

Section 3. Completion ofan incomplete instrument

The holder of an instrument on which the last endorse
ment is in blank may:

(a) Further endorse the instrument either in blank or
to a specified person; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the instrument is
payable to himself or to some other specified person; or

(c) Transfer the instrument in accordance with para·
graph (b) of article 12.

Article 15

Article 16

When the drawer or the maker has inserted in the instru
ment, or an endorser in his endorsement, such words as
"not negotiable", "not transferable", "not to order", "pay
(X) only", or words of similar import, the transferee does
not become a holder except for purposes of collection.

Article 14

(1) A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been
endorsed to him, or on which the last endorsement is in
blank, and on which there appears an uninterrupted series
of endorsements, even if any of the endorsements was
forged or was signed by an agent without authority.

(2) When an endorsement in blank is followed by
another endorsement, the personwho signed this last endorse,
ment is deemed to be an endorsee by the endorsement in
blank.

(3) A person is not prevented from being a holder by
the fact that the instrument was obtained under circum
stances, including incapacity or fraud, duress or mistake of
any kind, that would give rise to a claim to, or to a defence
upon, the instrument.

Article 17

(1) An endorsement must be unconditional.

Article 13

(1) An endorsement must be written on the instrument
or on a slip affixed thereto (allonge). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a signa
ture accompanied by a statement to the effect that the inst
rument is payable to a person in possession thereof;

(b) Special, by a signature accompanied by an indica
tion of the person to whom the instrument is payable.

Be payable to two or more payees.

A note may:

Be made by two or more makers;

Be payable to two or more payees.

Be drawn upon two or more drawees;

Be drawn by two or more drawers;

An instrument is transferred:

(a) By endorsement and delivery of the instrument by
the endorser to the endorsee; or

(b) By mere delivery of the instrument if the last
endorsement is in blank.

Article 11

(1) An incomplete instrument which satisfies the
requirements set out in subparagraphs (a) and (f) of para
graph (2) or (a) and if) of paragraph (3) of article 1but which
lacks other elements pertaining to one or more of the require
ments set out in paragraph (2) or (3) of article 1 may be
completed and the instrument so completed is effective as a
bill or a note.

(2) When such an instrument is completed otherwise
than in accordance with an agreement entered into:

(a) A party who signed the instrument before the
completion may invoke the non-observance of the agree
ment as a defence against a holder, provided the holder had
knowledge of the non-observance of the agreement when he
became a holder;

(b) A party who signed the instrument after the com
pletion is Hable according to the terms of the instrument so
completed.

(1) A bill may:

(a)

(b)

(c)

(2)

(a)

(b)

(3) If an instrument is payable to two or more payees
in the alternative, it is payable to anyone of them and any
one of them in possession of the instrument may exercise
the rights of a holder. In any other case the instrument is
payable to all of them and the rights of a holder can only
be exercised by all of them.

Article 10

A bill may:

(a) Be drawn by the drawer on himself;

(b) Be drawn payable to his order.
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(2) A conditional endorsement transfers the instru
ment whether or not the condition is fulfilled.

Article 18

An endorsement in respect of a part of the sum due under
the instrument is ineffective as an endorsement.

Article 19

When there are two or more endorsements, it is pre
sumed, unless the contrary is established, that each endorse
ment was made in the order in which it appears on the inst
rument.

Article 20

(1) When an endorsement contains the words "for col
lection", "for deposit", "value in colJection", "by procura
tion", "pay any bank", or words of similar import, author
izing the endorsee to collect the instrument (endorsement
for collection), the endorsee:

(a) May only endorse the instrument for purposes of
collection;

(b) May exercise all the rights arising out of the instru
ment;

(c) Is subject to all claims and defences which may be
set up against the endorser.

(2) The endorser for collection is not liable upon the
instrument to any subsequent holder.

Article 21

The holder of an instrument may transfer it to a prior
party or the drawee in accordance with article 12; never
theless, in the case where the transferee was a prior holder
of the instrument, no endorsement is required and any
endorsement which would prevent him from qualifying as a
holder may be struck out.

Article 22

An instrument may be transferred in accordance with
article 12 after maturity, except by the drawee, the acceptor
or the maker.

Article 23

(1) If an endorsement is forged, any party has against
the forger, and against the person to whom the instrument
was directly transferred by the forger, the right to recover
compensation for any damages that he may have suffered
because of the forgery.

(2) The liability of a party or of the drawee who pays,
or of an endorsee for collection who collects, an instrument
on which there is a forged endorsement is not regulated by
this Convention.

(3) For the purposes of this article, an endorsement
placed on an instrument by a person in a representative
capacity without authority or exceeding his authority has
the same effects as a forged endorsement.

CHAPTER FOUR. RIGHTS AND LIABILITIES

Section 1. The rights ofa holder and
ofa protected holder

Article 24

(1) The holder of an instrument has all the rights con
ferred on him by this Convention against the parties to the
instrument.

(2) The holder is entitled to transfer the instrument in
accordance with article 12.

Article 25

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he became
a party;

(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party to
incur liability on the instrument or on the fact that such
party signed without knowledge that his signature made
him a party to the instrument, provided that such absence
of knowledge was not due to his negligence.

(2) The rights to an instrument of a holder who is not
a protected holder are subject to any valid claim to the
instrument on the part of any person.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that a third person
has a claim to the instrument unless:

(a) Such third person asserted a valid claim to the inst
rument; or

(b) Such holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or partici
pated in such theft.

Article 26

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 29 (1), 30, 31 (1),32 (3),
49,53 and 80 of this Convention;
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(b) Defences based on the underlying transaction be
tween himself and such holder or arising from any fraudu
lent act on the part of such holder in obtaining the signature
on the instrument of that. party;

(c) Defences based on the incapacity of such party to
incur liability on the instrument or on the fact that such
party signed without knowledge that his signature made
him a party to the instrument, provided that such absence
of knowledge was not due to his negligence.

(2) The rights to an instrument of a protected holder
are not subject to any claim to the instrument on the part
of any person, except a valid claim arising from the underly
ing transaction between himself and the person by whom
the claim is raised or arising from any fraudulent act on the
part of such holder in obtaining the signature on the instru
TTlent of that person.

Article 27

(1) The transfer of an instrument by a protected holder
vests in any subsequent holder the rights to and upon the
instrument which the protected holder had, except where
such subsequent holder participated in a transaction which
gives rise to a claim to, or a defence upon, the instrument.

(2) If a party pays the instrument in accordance with
article 66 and the instrument is transferred to him, such
transfer does not vest in that party the rights to and upon
the instrument which any previous protected holder had.

Article 28

Every holder is presumed to be a protected holder unless
the contrary is proved.

Section 2. The liability of the parties

A. General provisions

Article 29

(1) Subject to the provisions of articles 30 and 32, a
person is not liable on an instrument unless he signs it.

(2) A person who signs an instrument in a name which
is not his own is liable as if he had signed it in his own name.

Article 30

A forged signature on an instrument does not impose
any liability thereon on the person whose signature was
forged. Nevertheless, such person is liable as if he had signed
the instrument himself where he has, expressly or impliedly,
accepted to be bound by the forged signature or represented
that the signature was his own.

Article 31

(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subsequent
to the material alteration are liable thereon according to the
terms of the altered text;

(b) Parties who have signed the instrument before the
material alteration are liable thereon according to the terms
of the original text. Nevertheless a party who has himself
made, authorized, or assented to, the material alteration is
liable on the instrument according to the terms of the altered
text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the instrument after the material
alteration.

(3) Any alteration is material which modifies the writ
ten undertaking on the instrument of any party in any
respect.

Article 32

(1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an inst·
rument with the authority of his principal and showing on
the instrument that he is signing in a representative capacity
for that named principal, or the signature of a principal
placed on the instrument by an agent with his authority,
imposes liability on the principal and not on the agent.

(3) A signature placed on an instrument by a person as
agent but without authority to sign or exceeding his author
ity, or by an agent with authority to sign but not showing
on the instrument that he is signing in a representative capa
city for a namend person, or showing on the instrument
that he is signing in a representative capacity but not nam
ing the person whom he represents, imposes liability thereon
on the person signing and not on the person whom he pur
ports to represent.

(4) The question whether a signature was placed on
the instrument in a representative capacity may be deter·
mined only by reference to what appears on the instrument.

(5) A person who is liable pursuant to paragraph (3)
and who pays the instrument has the same rights as the per
son for whom he purported to act would have had if that
person had paid the instrument.

Article 33

The order to pay contained in a bill does not of itself
operate as an assignment to the payee of funds made avail·
able for payment by the drawer with the drawee.

B. The drawer

Article 34

(1) The drawer engages that upon dishonour of the
bill by non-acceptance or non-payment, and upon any
necessary protest, he will pay to the holder, or to any sub·
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sequent party who pays the bill in accordance with article
66, the amount of the bill, and any interest and expenses
which may be recovered under article 66 or 67.

(2) The drawer may exclude or limit his own liability
by an express stipulation on the bill. Such stipulation has
effect only with respect to the drawer.

C. The maker

Article 35

(1) The maker engages that he will pay to the holder,
or to any party who pays the note in accordance with
article 66, the amount of the note in accordance with the
terms of that note, and any interest and expenses which
may be recovered under article 66 or 67.

(2) The maker may not exclude or limit his own lia
bility by a stipulation on the note. Any such stipulation is
without effect.

D. The drawee and the acceptor

Article 36

(1) The drawee is not liable on a bill until he accepts it.

(2) The acceptor engages that he will pay to the holder,
or to any party who pays the bill in accordance with article
66, the amount of the bill in accordance with the terms of
his acceptance, and any interest and expenses which may be
recovered under article 66 or 67.

Article 37

An acceptance must be written on the bill and may be
effected:

(a) By the signature of the drawee accompanied by
the word "accepted" or by words of similar import; or

(b) By the signature alone of the drawee.

Article 38

(1) An incomplete instrument which satisfies the
requirements set out in article 1 (2) (a) may be accepted
by the drawee before it has been signed by the drawer, or
while otherwise incomplete.

(2) A bill may be accepted before, at or after maturity,
or after it has been dishonoured by non·acceptance or non
payment.

(3) When a bill drawn payable at a fixed period after
sight, or a bill which must be presented for acceptance
before a specified date, is accepted, the acceptor must indi
cate the date of his acceptance; failing such indication by
the acceptor, the drawer or the holder may insert the date
of acceptance.

(4) If a bill drawn payable at a fixed period after sight
is dishonoured by non-acceptance and the drawee subse·
quently accepts it, the holder is entitled to have the accept·
ance dated as of the date on which the bill was dishonoured.

Article 39

(1) An acceptance must be unqualified. An acceptance
is qualified if it is conditional or varies the terms of the bill.

(2) If the drawee stipulates on the bill that his accept·
ance is subject to qualification:

(a) He is nevertheless bound according to the terms of
his qualified acceptance;

(b) The bill is dishonoured by non-acceptance.

(3) An acceptance relating to only a part of the amount
of the bill is a qualified acceptance. If the holder takes such
an acceptance, the bill is dishonoured by non-acceptance
only as to the remaining part.

(4) An acceptance indicating that payment will be
made at a particular address or by a particular agent is not
a qualified acceptance, provided that:

(a) The place in which payment is to be made is not
changed;

(b) The bill is not drawn payable by another agent.

E. The endorser

Article 40

(1) The endorser engages that upon dishonour of the
instrument by non·acceptance or non-payment, and upon
any necessary protest, he will pay to the holder, or to any
subsequent party who pays the instrument in accordance
with article 66, the amount of the instrument, and any
interest and expenses which may be recovered under article
66 or 67.

(2) The endorser may exclude or limit his own lia
bility by an express stipulation on the instrument. Such
stipulation has effect only with respect to that endorser.

Article 41

(1) Any person who transfer an instrument by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account of the
fact that prior to such transfer:

(a) A signature on the instrument was forged or un·
authorized; or

(b) The instrument was materially altered; or

(c) A party has a valid claim or defence against him;
or



Part Two. International payments 115

Article 47

A bill may be presented for acceptance.

A bill must be presented for acceptance:

(d) The bill was dishonoured by non-acceptance or
non-payment or the note was dishonoured by non-payment.

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article 66 or 67.

(3) Liability on account of any defect mentioned in
paragraph (1) is incurred only to a holder who took the
instrument without knowledge of such defect.

F. The guarantor

Article 42

(1) Payment of an instrument, whether or not it has
been accepted, may be guaranteed, as to the whole or part of
its amount, for the account of a party or the drawee. A
guarantee may be given by any person who mayor may not '
already be a party.

(2) A guarantee must be written on the instrument or
on a slip affixed thereto (allonge).

(3) A guarantee isexpressed by the words "guaranteed",
"ava!" , "good as ava!" or, words of similar import, accom
panied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone.
Unless the content otherwise requires:

(a) A signature alone on the front of the instrument,
other than that of the drawer or the drawee, is a guarante~

(b) The signature alone of the drawee on the front of
the instrument is an acceptance; and

(c) A signature alone on the back of the instrument
other than that of the drawee is an endorsement.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specification,
the person for whom he has become guarantor is the accep
tor or the drawee in the case of a bill, and the maker in the
case of a note.

Article 43

(1) A guarantor is liable on the instrument to the same
extent as the party for whom he has become guarantor,
unless the guarantor has stipulated otherwise on the instru
ment.

(2) If the person for whom he has become guarantor is
the drawee, the guarantor undertakes to pay the bill at
maturity.

Article 44

The guarantor who pays the instrument has rights thereon
against the party for whom he became guarantor and against
parties who are liable thereon to that party.

CHAPTER FIVE. PRESENTMENT, DISHONOUR BY
NON-ACCEPTANCE OR NON-PAYMENT, AND RECOURSE

Section 1. Presentment for acceptance and dishonour
by non-acceptance

Article 45

(1)

(2)

(a) When the drawer has stipulated on the bill that it
must be presented for acceptance;

(b) When the bill is drawn payable at a fixed period
after sight; or

(c) When the bill is drawn payable elsewhere than at
the residence or place of business of the drawee, except
where such a bill is payable on demand.

Article 46

(l) Notwithstanding the provisions of article 45 the
drawer may stipulate on the bill that it must not be pre
sented for acceptance or that it must not be so presented
before a specified date or before the occurrence of a speci
fied event.

(2) If a bill is presented for acceptance notwithstand
ing a stipulation permitted under paragraph (1) and accept
ance is refused, the bill is not thereby dishonoured.

(3) If the drawee accepts a bill notwithstanding a
stipulation that it must not be presented for acceptance,
the acceptance is effective,

A bill is duly presented for acceptance if it is presented
in accordance with the following rules:

(a) The holder must present the bill to the drawee on
a business day at a reasonable hour;

(b) A bill drawn upon two or more drawees may be
presented to anyone of them, unless the bill clearly indi
cates otherwise;

(c) Presentment for acceptance may be made to a
person or authority other than the drawee if that person
or authority is entitled under the applicable law to accept
the bill;

(d) If a bill is drawn payable on a fixed date, present
ment for acceptance must be' made before or on the date
of maturity;

(e) A bill drawn payable on demand or at a fixed
period after sight must be presented for acceptance within
one year of its date;
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(j) A bill in which the drawer has stated a date or
time-limit for presentment for acceptance must be presented
on the stated date or within the stated time-limit.

Article 48

A necessary or optional presentment for acceptance is
dispensed with:

(a) If the drawee is dead or has no longer the power
freely to deal with his assets by reason of his insolvency,
or is a fictitious person or a person not having capacity
to incur liability on the instrument as an acceptor, or if
the drawee is a corporation, partnership, association or
other legal entity which has ceased to exist;

(b) When, with reasonable diligence, presentment
cannot be effected within the time-limits prescribed for
presentment for acceptance.

Article 49

If a bill which must be presented for acceptance is not
so presented, the drawer, the endorsers and their guarantors
are not liable on the bill.

Article 50

(1) A bill is considered to be dishonoured by non
acceptance;

(a) When the drawee, upon due presentment, expressly
refuses to accept the bill or acceptance cannot be obtained
with reasonable diligence or when the holder cannot obtain
the acceptance to which he is entitled under this Convention;

(b) If presentment for acceptance is dispensed with
pursuant to article 48, unless the bill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the
holder may:

(a) Subject to the provisions of article 55, exercise
an immediate right of recourse against the drawer, the
endorsers and their guarantors;

(b) Exercise an immediate right of recourse against
the guarantor of the drawee.

Section 2. Presentment for payment and dishonour
by non-payment

Article 51

An instrument is duly presented for payment if it is
presented in accordance with the following rules:

(a) The holder must present the instrument to the
drawee or to the acceptor or to the maker on a business
day at a reasonable hour;

(b) A bill drawn upon or accepted by two or more
drawees, or a note signed by two or more makers, may be

presented to anyone of them, unless the instrument clearly
indicates otherwise;

(c) If the drawee or the acceptor or the maker is dead,
presentment must be made to the persons who under the
applicable law are his heirs or the persons entitled to
administer his estate;

(d) Presentment for payment may be made to a per
son or authority other than the drawee, the acceptor or
the maker if that person or authority is entitled under the
applicable law to pay the instrument;

(e) An instrument which is not payable on demand
must be presented for payment on the date of maturity
or on the business day which follows;

(j) An instrument which is payable on demand must
be presented for payment within one year of its date;

(g) An instrument must be presented for payment:

(i) At the place of payment specified on the instru
ment;or

(ii) If no place of payment is specified, at the address
of the drawee or the acceptor or the maker indi
cated on the instrument; or

(iii) If no place of payment is specified and the address
of the drawee or the acceptor or the maker is not
indicated, at the principal place of business or
habitual residence of the drawee or the acceptor or
the maker;

(h) An instrument may be presented for payment at
a clearing-house.

Article 52

(1) Delay in making presentment for payment is ex
cused when the delay is caused by circumstances which are
beyond the control of the holder and which he could neither
avoid nor overcome. When the cause of delay ceases to oper
ate, presentment must be made with reasonable diligence.

(2) Presentment for payment is dispensed w;th:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in
whose favour it was made;

(b) If an instrument is not payable on demand, and
the cause of delay in making presentment continues to
operate beyond 30 days after maturity;
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(c) If an instrument is payable on demand, and the
cause of delay continues to operate beyond 30 days after
the expiration of the time-limit for presentment for pay
ment;

(d) If the drawee, the maker or the acceptor has no
longer the power freely to deal with his assets by reason of
his insolvency, or is a fictitious person ora person not
having capacity to make payment, or if the drawee, the
maker or the acceptor is a corporation, partnership, associa
tion or other legal entity which has ceased to exist;

(e) If there is no place at which the instrument must
be presented in accordance with article 51 (g).

(3) Presentment for payment is also dispensed with
as regards a bill, if the bill has been protested for dishonour
by non-acceptance.

Article 53

(1) If a bill is not duly presented for payment, the
,drawer, the endorsers and their guarantors are not liable
thereon.

(2) If a note is not duly presented for payment, the
endorsers and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment
does not discharge the acceptor or the maker or their
guarantors orthe guarantor of the drawee ofliability thereon.

Article 54

(1) An instrument is considered to be dishonoured by
non-payment:

(a) When payment is refused upon due presentment
or when the holder cannot obtain the payment to which
he is entitled under this Convention;

(b) If presentment for payment is dispensed with
pursuant to article 52 (2) and the instrument is unpaid at
maturity.

(2) If a bill is dishonoured by non-payment, the
holder may, subject to the provisions of article 55, exercise
a right of recourse against the drawer, the endorsers and
their guarantors.

(3) If a note is dishonoured by non-payment, the
holder may, subject to the provisions of article 55, exer
cise a right of recourse against the endorsers and their
guarantors.

Section 3. Recourse

A. Protest

Article 55

If an instrument has been dishonoured by non-acceptance
or by non-payment, the holder may exercise a right of re-

course only after the instrument has been duly protested
for dishonour in accordance with the provisions of articles
56 to 58.

Article 56

(1) A protest is a statement of dishonour drawn up at
the place where the instrument has been dishonoured and
signed and dated by a person au thorized in that respect by
the law of that place. The statement must specify:

(a) The person at whose request the instrument is
protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any,
or the fact that the drawee or the acceptor or the maker
could not be found.

(2) A protest may be made:

(a) On the instrument itself or on a slip affixed
thereto (allonge); or

(b) As a separate document, in which case it must
clearly identify the instrument that has been dishonoured.

(3) Unless the instrument stipulates that protest must
be made, a protest may be replaced by a declaration written
on the instrument and signed and dated by the drawee or
the acceptor or the maker, or, in the case of an instrument
domiciled with a named person for payment, by that named
person; the declaration must be to the effect that accept·
ance or payment is refused.

(4) A declaration made in accordance with paragraph
(3) is deemed to be a protest for the purpose of this Con
vention.

Article 57

(1) Protest for dishonour of a bill by non-acceptance
must be made on the day on which the bill is dishonoured
or on one of the two business days which follow.

(2) Protest for dishonour of an instrument by non
payment must be made on the day on which the instrument
is dishonoured or on one of the two business days which
follow.

Article 58

(1) Delay in protesting an instrument for dishonour
is excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by
non-payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:
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(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) Ifmade outside the instrument, binds only the party
making it and benefits only a holder in whose
favour it was made;

(b) If the cause of delay under paragraph (1) in making
protest continues to operate beyond 30 days after the date
of dishonour;

(c) As regards the drawer of a bill, if the drawer and
the drawee or the acceptor are the same person;

(d) If presentment for acceptance or for payment
is dispensed with in accordance with article 48 or 52 (2).

Article 59

(1) If a bill which must be protested for non-aGcept
ance or for non-payment is not duly protested, the drawer,

·the endorsers and their guarantors are not liable thereon.

(2) If a note which must be protested for non-pay
ment is not duly protested, the endorsers and their guaran·
tors are not liable- thereon.

(3) Failure to protest an instrument does not discharge
the acceptor or the maker or their guarantors or the guaran
tor of the drawee of liability thereon.

B. Notice ofdishonour

Article 60

(1) The holder, upon dishonour of a bill by non-accep
tance or by non-payment, must give notice of such dishonour
to the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by non-pay
ment, must give notice of such dishonour to the endorsers
and their guarantors.

(3) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately
preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of
any party who has a right of recourse on the instrument
against the party notified.

Article 61

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the instrument
and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided it is

accompanied by a statement indicating that it has been
dishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means appro
priate in the circumstances, whether or not it is received
by that party.

(3) The burden of proving that notice has been duly
given rests upon the person who is reqUired to give such
notice.

Article 62

Notice of dishonour must be given within the two busi
ness days which follow:

(a) The day of protest or, if protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice given by another party.

Article 63

(1) Delay in glvmg notice of dishonour is excused
when the delay is caused by circumstances which are
beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable
diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;

(b) If the drawer, an endorser or guarantor has waived
notice of dishonour expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(c) As regards the drawer of the bill, if the drawer and
the drawee or the acceptor are the same person.

Article 64

Failure to give notice of dishonour renders a person who
is required to give such notice under article 60 to a party
who is entitled to receive such notice liable for any damages
which that party may suffer from such failure, proVided
that such damages do not exceed the amount referred to in
article 66 or 67.
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Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument
against anyone party, or several or all parties, liable thereon
and is not obliged to observe the order in which the parties
have become bound.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with
interest, if interest has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if
interest has been stipulated for, to the date of
maturity;

(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in the
absence of such stipulation, interest at the rate
specified in paragraph (2), calculated from the
date of presentment on the sum specified in
paragraph (1) (b) (i):

(iii) Any expenses of protest and of the notices given
by him;

(c) Before maturity:

(i) The amount of the bill with interest, if interest
has been stipulated for, to the date of payment,
subject to a discount from the date of payment to
the date of maturity, calculated in accordance
with paragraph (3);

(ii) Any expenses of protest and of the notices given
by him.

(2) The rate of interest shall be [2] per cent per
annum above the official rate (bank rate) or other similar
appropriate rate effective in the main centre of the country
where the instrument is payable. If there is no such rate,
the rate of interest shall be [2] per cent per annum above
the official rate (bank rate) or other similar appropriate
rate effective in the main centre of the country in the
currency of which the instrument is payable. In the absence
of any such rates, the rate of interest shall be [ ] per cent
per annum.

(3) The discount shall be at the official rate (discount
rate) or other similar appropriate rate effective on the date
when recourse is exercised at the place where the holder
has his principal place of business, or if he does not have a
place of business his habitual residence, or if there is no
such rate then at the rate of [ ] per cent per annum.

Article 67

A party who pays an instrument in accordance with
article 66 may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in
accordance with article 66 and has paid;

(b) Interest on that sum at the rate specified in article
66, paragraph (2) from the date on which he made payment;

(c) Any expenses of the notices given by him.

CHAPTER SIX. DISCHARGE

Section 1. Discharge by payment

Article 68

(1) A party is discharged of liability on the instru
ment when he pays the holder, or a party subsequent
to himself who has paid the instrument and is in posses
sion thereof, the amount due pursuant to article 66 or 67:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-accept
ance.

(2) Payment before maturity other than under para
graph (l)(b) of this atticle does not discharge the party
making the payment of his liability on the instrument
except in respect of the person to whom payment was
made.

(3) A party is not discharged of liability if he pays
a holder who is not a protected holder and knows at the
time of payment that a third person has asserted a valid
claim to the instrument or that the holder acquired the
instrument by theft or forged the signature of the payee
or an endorsee, or participated in such theft or forgery.

(4) (a) A person receiving payment of an instrument
must, unless agreed otherwise, deliver:

(i) To the drawee making such payment, the instru
ment;

(ii) To any other person making such payment, the
instrument, a receipted account, and any protest.

(b) The person from whom payment is demanded may
withhold payment if the person demanding payment
does not deliver the instrument to him. Withholding pay
ment in these circumstances does not constitute dishonour
by non-payment under article 54.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the instrument, such
person is discharged but the discharge cannot be set up
as a defence against a protected holder.

Article 69

(I) The holder is not obliged to take partial payment.
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(2) If the holder who is offered partial payment does
not take it, the instrument is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee
or the acceptor or the maker:

(a) The acceptor or the maker is discharged of his lia
bility on the instrument to the extent of the amount paid;
and

(b) The instrument is to be considered as dishonoured
by non-payment as to the amount unpaid.

(4) If the holder takes partial payment from a party to
the instrument other than the drawee, the acceptor or the
maker:

(a) The party making payment is discharged of his
liability on the instrument to the extent of the amount paid;
and

(b) The holder must give such party a certified copy
of the instrument and of any authenticated protest.

(5) The drawee or a party making partial payment
may require that mention of such payment be made on the
instrument and that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives it
and who is in possession of the instrument must deliver to
the payor the receipted instrument and any authenticated
protest.

ArtiCle 70

(1) The holder may refuse to take payment in a place
other than the place where the instrument was presented
for payment in accordance with article 51.

(2) If in such case payment is not made in the place
where the instrument was presented for payment in accor
dance with article 51, the instrument is considered as
dishonoured by non-payment.

ArtiCle 71

(1) An instrument must be paid in the currency in
which the amount of the instrument is expressed.

(2) The drawer or the maker may indicate on the inst
rument that it must be paid in a specified currency other
than the currency in which the amount of the instrument is
expressed. In that case:

(a) The instrument must be paid in the currency so
specified;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the instrument. Failing
such indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or, if there
is no such rate, according to the appropriate established
rate of exchange) on the date ofmaturity:

(i) Riding at the place where the instrument must be
presented for payment in accordance with article
51 (g), if the specified currency is that of that
place (local currency); or

(li) If the specified currency is not that of that place,
according to the usages of the place where the inst
rument must be presented for payment in accord
ance with article 51 (g);

(c) If such an instrument is dishonoured by non-accept
ance, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru
ment, according to that rate.

(li) If no rate of exchange is indicated on the instru
ment, at the option of the holder, according to the
rate of exchange ruling on the date of dishonour
or on the date of actual payment;

(d) If such an instrument is dishonoured by non-pay
ment, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru·
ment, according to that rate;

(li) If no rate of exchange is indicated on the instru·
ment,at the option of ·the holder, according to the
rate of exchange ruling on the date of maturity or
on the date of actual payment.

(3) Nothing in this article prevents a court from award
ingdamages for loss caused to the holder by reason of fluc
tuations in rates of exchanges if such loss is caused by dis
honour for non-acceptance or non-payment.

(4) The rate of exchange ruling at a certain date is the
rate of exchange ruling, at the option of the holder, at
the place where the instrument must be presented for pay
ment in accordance with article 51 (g) or at the place of
actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applic
able in its territory, including regulations which it is bound
to apply by virtue of international agreements to which it is
a party.

(2) (a) If, by virtue of the application of paragraph
(1) of this article, an instrument drawn in a currency which
is not that of the place of payment must be paid in local
currency, the amount payable is to be calculated according
to the rate of exchange for sight drafts (or, if there is no
such rate, according to the appropriate established rate of
exchange) on the date of presentment ruling at the place
where the instrument must be presented for payment in
accordance with article 51 (g).

(b) (i) If such an instrument is dishonoured by non
acceptance, the amount payable is to be calculated,
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at the option of the holder, at the rate of exchange
ruling on the date of dishonour, or on the date of
actual payment.

(ii) If such an instrument is dishonoured by non
payment, the amount is to be calculated, at the
option of the holder, according to the rate of
exchange ruling on the date of presentment or on
the date of actual payment.

(iii) Paragraphs (3) and (4) of article 71 are applicable
where appropriate.

Section 2. Discharge ofa prior party

Article 73

(l) When a party is discharged wholly or partly of his
liability on the instrument, any party who has a right
of recourse against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part
of the amount of a bill to the holder, or to any party who
has paid the bill in accordance with article 66, discharges
all parties of their liability to the same extent.

CHAPTER SEVEN. LOST INSTRUMENT

Article 74

(1) When an instrument is lost, whether by destruc
tion, theft or otherwise, the person who lost the instru
ment has, subject to the provisions of paragraph (2) of
this article, the same right to payment which he would
have had if he had been in possession of the instrument.
The party from whom payment is claimed cannot set
up as a defence against liability on the instrument the
fact that the person claiming payment is not in possession
thereof.

(2) (a) The person claiming payment of a lost instru
ment must state in writing to the party from whom he
claims payment:

(i) The elements of the lost instrument pertaining to
the requirements set forth in article I (2) or I (3);
for this pupose the person claiming payment of
the lost instrument may present to that party a
copy of that instrument;

(ii) The facts showing that, if he had been in possession
of the instrument, he would have had. a right to
payment from the party from whom payment is
claimed;

(iii) The facts which prevent production of the instru
ment.

(b) The party from whom payment of alost instrument
is claimed may require the person claiming payment to

give security in order' to indemnify him for any loss which
he may suffer by reason of the subsequent payment of
the lost instrument;

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming
payment and the party from whom payment is claimed.
Failing such an agreement, the court may determine
whether security is called for and, if so, the nature of the
security and its terms;

(d) If the security cannot be given, the court may order
the party from whom payment is claimed to deposit the
amoun,t of the lost instrument, and any interest and ex
penses which may be claimed under article 66 or 67,
with the court or any other competent authority or insti
tution, and may determine the duration of such deposit.
Such deposit is to be considered as payment to the person
claiming payment.

Article 75

(I) A party who has paid a lost instrument and to
whom the instrument is subsequently presented for pay
ment by another person must notify the person to whom
he paid of such presentment.

(2) Such notification must be given on the day the
instrument is presented or on one of the two business
days which follow and must state the name of the person
presenting the instrument and the date and place of present
ment.

(3) Failure to notify renders the party who has paid
the lost instrument liable for any damages which the per
son whom he paid may suffer from such failure, prOVided
that the damages do not exceed the amount referred to
in article 66 or 67.

(4) Delay in giving notice is excused when the delay
is caused by circumstances which are beyond the control
of the person who has paid the lost instrument and which
he could neithet avoid nor overcome. When the cause
of delay ceases to operate, notice must be given with
reasonable diligence.

(5) Notice is dispensed with when the cause of delay
in giving notice continues to bperate beyond 30 days
after the last date on which it should have been given.

Article 76

(I) A party who has paid a lost instrument in accord
ance with the provision of article 74 and who is subse
quently required to, and does, pay the instrument, or who
by reason of the loss of the instrument, then loses his right
to recover from any party liable to him, has the right:

(a) If security was given, to realize the security; or
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(b) If the amount was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2) (b) of artiCle 74
is entitled to obtain release of the security when the party
for whose benefit the security was given is no longer at risk
to suffer loss because of t~e fact that the instrument is
lost.

Article 77

A person claiming payment of a lost instrument duly
effects protest for dishonour ,by non-payment by the use
of a written statement that satisfies the requirements of
article 74, paragraph (2) (a).

Article 78

A person recelVlng payment of a lost instrument in
accordance with article 74 must deliver to the party paying
the written statement required under article 74, paragraph
(2) (a), receipted by him and any protest and a receipted
account.

Article 79

(1) A party who has paid a lost instrument in accord
ance with article 74 has the sa,ine rights which he would
have had if he had been in possession of the instrument.

(2) . Such party may exercise his rights only if he is in
possesslOn of the receipted written statement referred to
in article 78.

CHAPTER EIGHT. LIMITATION (PRESCRIPTION)

Article 80

(1) A right of action arising on an instrument may
no longer be exercised after fo.ur years have elapsed: .

(a) Against the maker, or his guarantor,o[a note pay
able on demand, from the date of the note;

(b). Against the acceptor or the maker or their guaran
tor of an instrument payable at a definite time from the
date of maturity; ,

(c) Against the acceptor of a bill payable on demand,
from the date on which it was accepted;

(d) Against the drawer or an endorser or their guaran
tor, from the date of protest for dishonour by non-accept
ance or non-payment or, where protest is dispensed with,
from the date of dishonour.

(2) If a party has paid the instrument in accordance
with article 66 or 67 within one year before the expiration
of the period referred to in paragraph (1) of this article,
s~ch party may exercise his right of action against a party
lIable to him within one year from the date on which
he paid the instrument.

4. REPORT OF THE SECRETARY-GENERAL: COMMENTARY ON DRAFT CONVENTION ON INTERNATIONAL
BILLS OF EXCHANGE AND INTERNATIONAL PROMISSORY NOTES (A/CN.9/213)*

Introduction

1. The United Nations Commission on International
Trade Law (UNCITRAL), at its first session, decided to
include in its work programme, as a priority topic, the
law of international payments. The Commission selected,
as one of the items falling within the scope of interna
tional payments, the harmonization and unification of
law relating to negotiable instruments. 1 At the request
of the Commission the International Institute for the
Unification of Private Law (UNIDROIT) prepared a "Pre
liminary report on the possibilities of extending the uni
fication of the law of bills of exchange and cheques". 2

* 15 March 1982.
1 Report of the United Nations Commission on International

Trade Law on the work of its first session (1968), Official Records
of the General Assembly. Twenty-third Session. Supplement No. 16
(A/7216), para. 48 (Ill.) (Yearbook ... 1968-1970, part two, I, A).

2 The preliminary report is reproduced in an annex toA/CN.9/19
(Unification of the law of bills of exchange and cheques: note by
the SecretarY-General and preliminary report by the International
Institute for the Unification of Private Law (UNIDROlT) (Year
book ... 1968 -1970, part three, Ill, A, 1).

2. At its second session the Commission considered
the preliminary report prepared by UNIDROIT and con
cluded that a solution to problems arising out of the exist
ence of different systems of negotiable instruments law
might lie in the creation of a new negotiable instrument
to be used in international transactions only. The Commis
sion decided to make a further study of the possibility
of creating such an instrument, based upon an enquiry
aimed at securing the views and suggestions of Govern
ments and banking and trade institutions.3 In compliance
with this request the Secretariat, in consultation with
representatives of international organizations and banking
institutions drew up a detailed questionnaire enquiring
about (a) current methods and practice for making and
receiving international payments; (b) problems encountered
in settling international transactions by means of negotiable
instruments; and (c) the substance of possible new uniform

.3 Report of the Commission on the work of its second session
(1969), Official Records of the General Assembly, Twenty-fourth
Session. Supplement No. 18 (A/7618), paras. 79, 86 and 87 (Year,
book ... 1968-1970, part two, II, A).
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rules. The text of the questionnaire. and the analysis of the
replies received from Governments and banking and trade
institutions to the questionnaire are set forth in documents
A/CN.9/38* and Add. 1** and A/CR9/48.***

3. At its third4 and fourthS sessions the Commission
continued its consideration of the harmonization and
unification of the raw of negotiable in.struments in the
light of the above-mentioned documents. At its fourth
session the Commission requested the Secretary-General
to prepare a draft of uniform rules applicable to a special
negotiable inst~ment for optional use in international
transactions. 6 .

4. 'In. the course of the preparatory work on such
draft uniform rules, carried out in. dose consultation
with banking and trade circles through the vehicle of a
Study Group on. International Payments,7 further question
naires on specific aspects of negotiable instruments were
prepared and addressed to banking and trade institutions
throughout the world. The evidence on law and practice
thus obtained greatly contributed to the formulation of
the "draft uniform law on international bills of exchange
and commentary" on that draft,8 which the Secretariat
in 1972 submitted to the Commission's fifth session.

5. The Commission, at its fifth session, established
a Working Group on International Negotiable Instruments
consisting of eight Member Stat<;ls of the Commission9

and entrusted the WOlking Group with the preparation
of a final draft uniform law on international bills of exchange
and promissory notes. 10

6. The Working Group on International Negotiable
Instruments held eleven sessions between 1973 and 1981.

* Yearbook 1968-1970, part three, III, A, 2.
** Yearbook 1971, part two, 1. .
*** Yearbook 1971, part two, 2.
4 Report of the Commission on the work of its third session

(1970), Official Records of the General Assembly. Twenty-fifth
Session. Supplement No. 17 (A/80l7), paras. 103-118 (Year
book ... 1968-1970, part two, III, A).

S Report of the Commission on the work of its fourth session
(1971), Official Records of the General Assembly, Twenty-sixth
Session, Supplement No. 17 (A/8417), paras. 24 -35 (Yearbook ...
1971, part one, II, A).

6 Ibid. ,para. 35.
7 The meetings of the Study Group, held be.tween 1969 and

1979, have been attended by experts provided by interested inter
national organizations and banking and trade institutions: Commis
sion of the European Communities, European Banking Federation,
International Monetary Fund,Organization of .American States,
UNIDROIT, Hague Conference on Private International Law, In.
ternational, Bank for Economic Co-operation (Moscow), Bank for
International Settlements (Basle), International Chamber of Com
merce, Accepting Hou~es Committee (London), Bank of England,
Deutsche Bank, National Westminster Bank (London)-, Federal
Reserve Bank of New York, Italian Bankers' Association.

8 A/CN.9/67 (Yearbook ... 1972, part two, II, 1).
9 The members of the Working Group were Egypt, .France,

India, Mexico (replaced by Chile at the tenth session), Nigeria,
Union of Soviet Socialist Republics, United Kingdom of Great
Britain and Northern Ireland, United States of America.

10 Report of the Commission on the work of its fifth session
(1972), Official Records of the General Assembly, Twenty-seventh
Session, Supplement No. 17 (A/8717),para. 61 (Yearbook ... 1972,
part one, II, A).

The documents setting forth the reports of the Group
on the work of its sessions are the following:

Report of the Working Group on the work of its first
session (Geneva, 8-19 January 1973), A/CN.9/77;
(Yearbook ... 1973; part two, n, 1);

Report of the Working Group on the work of its second
session (New York, 7-18 January 1974), A/CN.9/86;
(Yearbook ... 1974, part two, II, 1):

Report of the Working Group on the work of its third
. session (Geneva, 6-17 January 1975), A/CN.9/99;
(Yearbook ... 1975, part two, II, 1);

Report of th~ Working Group on the work of its fourth
session (New York, 2-12 FebruarY 1976), A/CN.9/ll7;
(Yearbook ... 1976, part two, II, I);

Report of the Working Group on the work of its fifth
session (New York, 18-29 July 1977), A/CN.9/141;
(Yearbook ... 1978, part two, II, A);

Report of the Working Group on the work of its sixth
session (Geneva, 3-13 January 1978), A/CN.9/147;
(Yearbook ... 1978, part two, II, B);

Report of the Working Group on the work of its seventh
session (New York, 3-12 January 1979, A/CN.9/157;
Yearbook ... 1979, part two, II, A);

Report of the Working Group on the work of its eighth
session (Geneva, 3-14 September 1979), A/CN.9/178;
(Yearbook ... 1980, part two, IiI, A);
Report of the Working Group on the work of its ninth
session (New York, 2-tl January 1980, A/CN.9/181;
(Yearbook ... 1980, pa-rttwo, Ill, B);

Report of the Working Group on the work of its tenth
session (Vienna, 5-16 January 1981), A/CN.9/196;
(Yearbook ... 1981, part two, II, A);

Report of the Working Group on the work of its eleventh
session (New York, 3-14 August 1981), A/CN.9/210;
(reproduced in this volume, part two, II, A, J:o).

7. At an' early stage thought was given to the feasi
bility of restricting the uniform rules to a much narrower
scope than that of any of the existing formulations of
negotiable irrstruments law, This approaoh had been advo
cated by a UNIDROIT Sub-Commission in a 1955 report
referred to in UNlDROIT's "Preliminary report on the
possibilities of extending the unification of the law of
bills of exchange. and cheques". 11 This report Iconcluded
that the essential differences between the major systems
were few, 1 2 and suggested that the rules applicable to
international negotiable instruments should be less numer
ous than those of the laws now in force. Consequently,

11 See para. 1 above.
12 The examination by the Sub-Commission showed that these

differences came~ down to two specific points: the regulation of pro
test and forged endorsement. Cf. Report of UNIDROIT, A/CN.9jI9,
annex (Yearbook ... 1968-1970, part three, III, A, 1).
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* Reproduced in this volume, part two, II; A,S.
** Reproduced in this volume, part two, II, A, 6.

Comparative table of the numbering ofr the articles of the draft
Convention adopted by the Working Group ,and of the draft
articles as considered by it

The articles of the Convention have been numbered consecutively
only upon its adoption by the Working Group. Until then, the original
numbering of the draft articles' has generally been maintained through
out the various stages of the deliberations by the Working Group in.
order to facilitate reference to the relevant reports of the Working
Group; where, exceptionally, draft provisions have been transferred
or combined with other provisions, their previous location is also
indicatedLin the following t~le.

The original numbering may also assist in a comparison between
provisions on bills or notes and on cheques since each draft article
on cheques had been numbered to correspond to the dr;tft article on
bills or notes which relates to thersame or a similar issue.

Cheques (A/CN.9/212)* at the close of its eleventh
session (August 1981), after a Drafting Group had reviewed
both drafts and established corresponding language versions
(in Chinese, English, French, Russian and Spanish).

11. The Commission at its fourteenth session reques
ted ·the Secretary-General, after the completion of the texts
by the Working Group, to circulate them, together with
a commentary, to all Governments and interested inter
national organizations for comments. At the request of the
Secretariat the commentary on the two draft Conventions
was prepared by Professor Aharon Barak and Professor
Willem Vis who as former members of the Commission's
Secretariat and subsequently as consultants assisted the
Working Group on International Negotiable Instruments
inthedraw'ing up of the draft Conventions. The commen
tary on the draft Convention on International Bills of
Exchange and International Promissory Notes.is set forth
in the present report, the commentary on the draft Conven
tion on International Cheques is set forth in document
A/CN.9/214.**

the uniform existing legal systems have proved to be the
most troublesome in the international circulation of bills
or notes. After careful consideration and consultations with
UNCITRAL Study Group this approach was not accepted.
A comparison of the Anglo-American and Geneva system
does indeed reveal a similarity in basic principles that govern
the contractual rights and obligations embodied in negotiable
instruments and the concept of negotiablity that is attri
buted to them. And it is undoubtedly true that a lawyer
or merchant dealing with a bill or note under another
system will recognize an instrument that is familiar to
him. Yet, closer analysis of the existing formulations
shows that they vary considerably in terms of the issues
covered and that when identical issues are compared they
differ with only few exceptions in substance. Furthermore,
parts of negotiable instruments ,law involve a network of
interrelationships on the instrument. This network needs
to be dealt with as a unit; selecting only some of these
issues for inclusion in the uniform rules and remitting
all other issues to the applicable law would lead to uncer
tainty and, since the uniform rules and those of national
law may not mesh precisely with each other, to difficulties.

8. The draft prepared by the Working Group there
fore purports to be a self-contained system of negotiable
instruments law. It reflects a deliberate policy to minimize
departures from the content of the existing principal legal
systems. Where these systems concur in a given rule, that
rule generally has been followed in the draft unless, as in
rare instances, contemporary commercial practice indi
cates a justified departure from such a rule. In the instan
ces where the systems differ, a choice or a compromise
between divergent rules waS based on available evidence
of current commercial practice and needs.

9. Though in common law jurisdictions ,cheques
are traditionally considered to be bills of exchange and
are governed by the provisions relating to bills of exchange
and certain provisions specific to cheques, the civil law
jurisdictions have traditionally considered bills of exchange
and cheques as separate instruments fulfilling separate
functions governed each by a separate body of legal rules.
The Commission, after considering' the various options
open to it, decided at its fourteenth session that the uni
form rules on international bills of exchangeandinternational
promissory notes and the uniform rules on international
cheques should be drawn up as separate texts and not as a
consolidated text. 13

10. The Working Group on International Negotiable
Instruments adopted the, draft Convention on International
Bills of Exchange and International Promissory Notes
(A/CN.9/211)* and the draft Convention on International

* Reproduced in this volume, part two, II, A, 3.
13 Report of the Commission on the work of its fourteenth ses

sion (1981), Official Records of the General Assembly, Thirty·sj);th
Session, Supplement No.17 (A/36/17), para. 22 (Yearbook ... 1981,
part one, A).
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* Reproduced in this volume, part two, n, Jt, 3.

CHAPTER ONE. SPHERE OF APPLICATION AND FORM

OF THE INSTRUMENT

Commentary on draft Convention on International Bills
of Exchange and International Promissory Notes

Article 1

(1) This Convention applies to international bills of
exchange and to international promissory notes.

(2) An international bill of exchange is a written
instrument which:

(a) Contains, in the text thereof, the words "interna
tional bill of exchange (Convention of ... )";

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of money
to the payee or to his order;

note is a written

The place indicated next to the name of the drawee;

The place indicated next to the name of the payee;

The place ofpayment;

Is signed by the drawer.

Is payable on demand or at a definite time;

Is dated;

(i) The place where the bill is drawn;

(ii) The place indicated next to the signature of the
drawer;

Cross references

Definite sum of money: article 6.
Payable on demand: article 8 (1) and (2).
Payable at a definite time: article 8 (3).
Money: article 4 (11).

(iii) The place indicated next to the name of the payee;

(iv) The place of payment;

(j) Is signed by the maker.

(4) Proof that the statements referred to in paragraph
(2) (e) or (3) (e) of this article are incorrect does notaffect
the application of this Convention.

Relevant legislation

BEA - section 3.
UCC - section 3-103.
ULB - articles 1 and 2.

(a) Contains, in the text thereof, the words "interna
tional promissory note (Convention of ... )";.

(b) Contains an unconditional promise whereby the
maker undertakes to pay a definite sum of money to the
payee or to his order;

(c) Is payable on demand or at a definite time;

(d) Is dated;

(e) Shows that at least two of the following places are
situated in different States: .

(i) The pl~ce where the note is made;

(ii) The place indicated next to the signature of the
cmaker;

Commentary

1. This article provides the rules for determining when
a written instrument qualifies as an "international bill of ex
change" or an "international promissory note" under
the Convention. If an instrument so qualifies the Conven
tion is applicable. Definitions of an international bill of

(iii)

(iv)

(v)

(j)

(3) An international promissory
instrument which:

(c)

(d)

(e) Shows that at least two of the following places are
situated in different States:

Number of Number of
article previous

in Convention draft article

60 62
61 63
62 64
63 65
64 66
65 66 bis
66 67
67 68
68 70
69 71
70 72
71 74
72 74 bis
73 78
74 80
75 81
76 82
77 83
78 84
79 85
80 79

Convention Providing a Uniform Law for Bills
of Exchange and Promissory Notes (Geneva,
1930)

Uniform Commercial Code (United States)

Uniform Law on Bills of Exchange and Pro
missory Notes, set forth in annex I to the
Geneva Convention of 1930

Bills of Exchange Act, 1882 (United Kingdom)

Draft Convention on International Bills of
Exchange and International Promissory Notes,
as adopted by the UNCITRAL Working Group
on International Negotiable Instruments
(A/CN.9/211)*

Abbreviations used in the commentary

UCC:

ULB:

Geneva Convention
of 1930:

BEA:

Convention:

Number of Number of
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in Convention draft article

38 38
39 39
40 41
41 42
42 43
43 44
44 45
45 46
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47 47 bis, 48
48 49
49 50
50 51
51 53
52 54
53 55
54 56
55 57
56 58
57 59
58 61
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exchange and of an international promissory note are
set forth in paragraphs (2) and (3), respectively, which
make clear that the use of an instrument governed by
the provisions of this Convention is entirely optional.
The initial choice to use an instrument subject to the Con
vention is exercised by the drawer of a bill or the maker
of a note. He may do so if certain international elements
are present, but he is under no obligation to draw a bill
or make a note under the Convention. Persons other than
the drawer or the maker are bound by the provisions of
the Convention by virtue of their signature on the inter
national instrument or by taking it up. As regards the
applicability of this Convention, see also article 2.

Paragraph (1)

2. This paragraph is of a declaratory character.

Paragraph (2)

3. This paragraph defines an international bill of ex
change, Le. it lays down the basic formal requisites with
which an instrument must comply in order to be an inter
national bill of exchange governed by this Convention.
Non-compliance of an instrument with these requisites
makes the Convention inapplicable. However it is to be
noted that an incomplete instrument may be completed
in accordance with article 11. The inapplicability of this
Convention is the sole consequence of non-compliance with
paragraph (2); such non-compliance does not interfere with
the validity of the instrument under applicable national law
(e.g., the law of the place of drawing or of the place of
issuance).

"A written instrument"

4. The term "written" is not defined in the Convention.
This term, in the context in which it is here used, would
include any mode of representing or reproducing words
in visible form, such as handwritten, typed or printed.

5. Subject to the requirements laid down in paragraph
(2), the validity of an instrument as an international bill of
exchange is not dependent on the use of any specific word
ing or any specific language.

Formal requisites of an international bill of exchange

6. Subparagraphs (a) to if) set forth the formal requi
sites of a bill of exchange.

Subparagraph (a)

7. An instrument is valid as an international bill of
exchange under the Convention only when the drawer, in
the text thereof, has inserted the words "international
bill of exchange (Convention of ... )". This designation,
which expresses the intent of the parties that their lia
bility on the instrument is governed by the Convention,
must be incorporated "in the text" of the instrument.
Such designation would not meet the requirement of sub
paragraph (a) if it appeared outside the text, as where it

would be printed or stamped in the margin of the instru
ment. The requirement is intended to guard against altering
the character of an instrument after its issuance.

Subparagraph (b)

8. An international bill of exchange must be an "un
conditional order" (it must not be payable upon a contin
gency) to pay a "definite sum of money" (as defined
in article 6). The sum is payable to the "payee". Therefore,
the Convention does not permit that a bill of exchange
is drawn payable to bearer. However, the payee or a special
endorsee may make the bill payable to bearer by endorsing
it in blank (see article 13 (2) (a».

9. The wording of subparagraph (b) permits a drawer
to draw an international bill of exohange on himself or to
draw it payable to himself (see also article 10).

10. The words "or to his order" have been added after
the words "to the payee" because of a well-established
practice in certain common law countries to draw bills
of exchange "to the order of" a payee. However, the
omission of the words "or to his order" does not prevent
the bill of exchange from being a negotiable instrument
under this Convention. Therefore, an international bill
of exchange may be drawn "pay to X", "pay to the order
of X", or "pay to X or to his order".

Subparagraph (c)

11. An international bill of exchange must be payable
either "on demand" (as defined in article 8 (1» or "at
a definite time" (as defined in article 8 (3». If an instru
ment does not state a time of payment, it may nevertheless
be a valid instrument under this Convention since it is then
deemed to be payable on demand (cf. article 8 (1) (b».

Subparagraph (d)

12. The date of the instrument is relevant in the context
of other provisions of this Convention, such as article
51 (f).

Subparagraph (e)

13. International bills of exchange are intended to be
used in international payment transactions. Therefore,
the Convention should be applicable only when elements
are present evidencing the international character of the
payment transaction. Consideration was given, during the
preparatory stage of the work, to the feasibility of linking
the test of internationality to the requirement that an
international bill of exchange be used solely to settle
international transactions, such as an international sale
of goods, or a test geared to potential conflict of law
situations. These tests were not retained because they
were considered impracticable and uncertain. Instead,
preference was given to the approach reflected in subpara
graph (e) which requires that the elements of internationality
be apparent from the face of the instrument.
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14. Subparagraph (e) requires that at least two of the
following places indicated on the bill of exchange be
situated in different States: the place of drawing, the
place indicated next to the signature of the drawer, the
place indicated next to the name of the drawee, the place
indicated next to the name of the payee, and the place of
payment. The analysis of this test shows that it embraces
the majority of cases in which there is an international
movement of credit and also the principal situations in
which conflicts of law may arise. Subparagraph (e) does
not require that a street address and the name of a town
appear on the bill of exchange. For the purpose of inter·
nationality it suffices for the bill to mention two different
States. Thus a bill drawn by J. Brown, Australia, made
payable to A. Petrov, Bulgaria, would meet the requirement
of subparagraph (e).

Subparagraph if)

15. The order to pay, contained in the bill of exchange,
is an order that can only be given by the drawer. His
signature is an indispensable element of the validity of an
instrument as a bill of exchange. If the signature of the
drawer is lacking, the instrument cannot be made into a bill
of exchange by completion (cf. article 11).

16. A bill of exchange may be drawn by two or more
drawers (cf. article 9 (1) (b)).

Paragraph (3)

17. The comments in respect of the international
bill of exchange apply, mutatIs mutandis, to the inter
national promissory note.

Paragraph (4)

18. The security of transactions in connection with
international bills of exchange and international promissory
notes depends on a clear and indisputable identification
of the legal regime. To this end, paragraphs (2) (a) and
(3) (a) require that the bill or note contain in its text the
words "international bill of exchange", or "international
promissory note", followed by the words "(Convention
of ...)". In addition, under paragraphs (2) (e) and (3)
(e), an instrument, in order to be subject to this Con·
vention, must show that at least two places, as specified,
are situated in different States. The requisite of "interna·
tionality" consequently must appear from the statements
made on the instrument. These rules are strengthened by
the rule of paragraph (4) whereby the applicability of this
Convention cannot be' placed in doubt by controverting
the statements made on the face of the bill or the note in
conformity with paragraph (2) (e) or (3) (e).

19. Paragraph (4) has the same effect as a provision
that, for the purpose of application of the Convention,
the appearance of international elements, required under
paragraph (2) (e) or (3) (e), constitutes an irrebuttable

presumption. Therefore, an incorrect statement as to the
place of drawing or making etc., so as to bring the instru·
ment under the Convention, does not thereby make the
instrument invalid as an international bill of exchange or
an international promissory note, and cannot be a defence
to be raised against a holder, even if the holder, when
taking the instrument, had knowledge of the fact that a
statement was incorrect. To prOVide otherwise would lend
grounds for casting doubts on the applicability of the
Convention, and would impair the circulation of the
international bill of exchange or promissory note.

20. Incorrect or false statements made on a bill or a
note as to the international elements may of course be
considered by a State as violating its law.

Article 2

This Convention applies without regard to whether
the places indicated on an international bill of exchange
or on an international promissory note pursuant to para·
graph (2) (e) or (3) (e) of article 1 are situated in Contract·
ing States.

Cross references

Definition of "international bill of exchange": article
1 (2).

Definition of "international promissory note": article
1 (3).

Commentary

1. The sole requirement for the Convention's appli·
cability is that the instrument is an international bill of
exchange or an international promissory note, i.e. an in
strument which complies with the formal requirements
laid down in article 1 (2) or (3). Under this test, the
forum of a Contracting State would apply the Convention,
and not its domestic law or the negotiable instruments
law of a foreign State which, through the application of
conflict rules, might otherwise be applicable.

2. The provision of article 2 may be illustrated by
the following example. An instrument containing, in the
text thereof, the words "international bill of exchange
(Convention of ... )" (see article 1 (2) (a)) on its face
shows that it is drawn in State X on drawee in State Y.
Neither X nor Y is a Contracting State. The instrument
is accepted by the drawer, and the payee endorses the bill
to E. The acceptor dishonours the bill by non·payment
and E requests the drawer to pay the bill. The drawer
asserts a defence (for instance, failure by the holder to
observe applicable formalities as to protest), and the holder
brings his claim before the court of a Contracting State.
By virtue of article 2, the Convention is applicable, and
the rights and liabilities of all parties to the bill are governed
by the Convention, irrespective of the place where each
separate contract on the bill was made, where the bill
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was dishonoured, or where protest was made or should
have been made. This rule on the applicability of the
Convention thus supplants the various rules on conflict
of laws that might otherwise be applicable.

3. In substance, article 2 gives effect to the inten
tion of the parties that their legal relationships on the
bill or note are to be governed by the Convention, in
accordance with the statement on the instrument. Thus
parties signing an international bill Or note as drawer,
maker, endorser, guarantor or acceptor thereby manifest
their intention that their liabilities on the instrument be
governed by the Convention. The same may be said of
a person who takes the bill or note as transferee, holder
or protected holder. The application of the Convention
to legal relationships between parties to an international
bill or note on the sole ground that the instrument is an
international instrument responds therefore to the reason
able expectations of the parties.

4. Of course, the obligation to apply the Convention
in the circumstances defined in articles 1 and 2 is incumbent
on Contracting States only. Consequently, whether the
forum of a non-contracting State would apply the Con
vention to an instrument that complies with the require
ments set forth in article 1 (2) or (3) would depend on
the conflict of law rules of that forum. Presumably, the
forum of a non-contracting State would consider such
an instrument to be an international bill of exchange or
promissory note subject to the Convention if its conflict
rules referred to the law of the country where the instru
ment was drawn and if the country is a Contracting State.
But in other factual settings a non-contracting State may
apply the rules of the national law rather than this Con
vention. In such cases, an instrument, drawn as' an inter
national bill or note under the Convention, might not
qualify as a bill or note under the applicable law. The
Convention seeks to meet that potential problem by lay
ing down, in article 1 (2) and (3), requisites that are in
substance similar to those which in the principal legal
systems are considered to be the minimum requirements
for an instrument to qualify as a bill of exchange or pro
missory note. Hence, the presence on an instrument of the
requisites under article 1 (2) or (3) will, in most cases, also
qualify the instrument as a bill of exchange or promissory
note under whatever national law may be applicable.
Therefore, article 1 (2) or (3) helps to ensure that an
instrument drawn pursuant to its provisions will qualify as a
negotiable instrument even if the forum of a non-con
tracting State applies its own law or, by reason of its
conflict rules, applies the law of another non-contract
ing State. However, there may be cases where an instru
ment that satisfies the requisites of article 1 (2) or (3)
will not meet one of the requirements imposed by a
national law.

5. Consideration has been given to adding a pro
vision that the Convention would be applicable only if the

instrument was drawn, made or issued in a Contracting
State. The principal effect of such a rule would be to
discourage banking and trade circles from drawing inter
national bills of exchange or making international promis
sory notes in non-contracting States and thereby reduce
the complications that might result from the application
of conflict rules by the fora of non-contracting States.
Such a rule limiting the applicability of the Convention
has not been incorporated in the Convention. Under this
Convention a person is given the opportunity to draw,
make, accept, endorse or guarantee an international
instrument without regard to whether it is drawn in a
Contracting State or a non-contracting State, and a court
in a Contracting State would give effect to his intent that
the rules of the Convention should apply which was ex
pressed on the face of the instrument and by the voluntary
use thereof. Of course, the court of a non-contracting State
may not give effect to this intent. This possibility, however,
can be taken into account by the parties in deciding whether
to employ the international instrument in the light of their
expectations as to whether litigation would be brought in a
Contracting or in a non-contracting State. Furthermore, the
rule mentioned above would necessarily make the Conven
tion inapplicable to art instrument drawn as an international
bill of exchange in a non-contracting State, even where the
drawee is in a Contracting State, or the bill is payable in a
Contracting State, and litigation arises in a Contracting
State. Such a rule would unduly restrict the scope of appli
cation of the Convention.

6. The above problem, and others related to the
application of uniform rules to rights and liabilities on an
international instrument, are inherent in the process of
adoption of uniform rules for as long as a Convention
setting forth such rules is not universally adopted and
applied.

CHAPTER TWO. INTERPRETATION

Section 1. General provisions

Article 3

In the interpretation of this Convention, regard is to be
had to its international character and to the need to pro
mote uniformity in its application.

Commentary

1. One. of the important objectives of the article is
to promote uniformity in the interpretation and applica
tion of this Convention. To this end, the text of the Con
vention directs attention to its "international character";
due regard for the international character of the Conven
tion would avoid interpreting its provisions by recourse
to local (and varying) national concepts, rather than to
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the Convention's provisions read as an independent piece
of international legislation. This article may also be help
ful to encourage tribunals in one State to promote uni
formity by interpreting the Convention with due regard to
the interpretation given to it in other States.

2. The general principle with regard to the interpre
tation and application of the Convention, laid down in this
article, is found in other Conventions that originated in the
work of the United Nations Commission on International
Trade Law (UNCITRAL), see article 7 of the Convention
on the Limitation Period in the International Sale of Goods
(1974)*, article 3 of the United Nations Convention on
the Carriage of Goods by Sea, 1978 (Hamburg Rules)**,
and article 7 (1) of the United Nations Convention on
Contracts for the International Sale of Goods (1980)***.

Article 4

In this Convention:

(1) "Bill" means an international bill of exchange
governed by this Convention;

(2) "Note" means an international promissory note
governed by this Convention;

(3) "Instrument" means a bill or a note;

(4) "Drawee" means the person on whom a bill is
drawn but who has not accepted it;

(5) "Payee" means the person in whose favour the
drawer directs payment to be made or to whom the maker
promises to pay;

(6) "Holder" means a person in possession of an
instrument in accordance with article 14;

(7) "Protected holder" means the holder of an inst
rument which, when he became a holder, was complete
and regular on its face, prOVided that:

(a) He was, at that time, without knowledge of a
claim to or defence upon the instrument referred to in
article 25 or of the fact that it was dishonoured by non
acceptance or non-payment;

(b) The time-limit provided by article 51 for present
ment of that instrument for payment had not then expired;

(8) "Party" means any person who has signed an inst·
rument as drawer, maker, acceptor, endorser or guarantor;

(9) "Maturity" means the date of payment referred
to in article 8;

* Yearbook 1974, part three, 1, B.
** Yearbook 1978, part three, 1, B.
*** Yearbook 1980, part three, 1, B.

(10) "Signature" includes a signature by stamp, sym
bol, facsimile, perforation or other mechanical means* and
"forged signature" includes a signature by the wrongful or
unauthorized use of such means;

[(11) "Money" or "currency" includes a monetary
unit of account which is estabished by an intergovernmental
institution even if intended by it to be transferable only
in its records and between it and persons designated by it
or between such persons.] **

Commentary

Paragraphs (1) and (2): "bill" and "note"

1. Article 1 (1) of this Convention provides that the
Convention applies to an international bill of exchange
and an international promissory note. Article 1 (2) or (3)
specifies the formal requisites with which an instrument
must comply in order to be an international bill or note.
This Convention uses the expression "bill" or "note" to
replace the longer expression "international bill of ex
change" or "international promissory note".

Paragraph (3): "instrument"

2. The expression '"instrument" denotes an interna
tional bill of exchange or an international promissory note
and is employed in this Convention whenever a provision
is applicable to either a bill or a note.

Paragraph (4): "drawee"

3. In this Convention, the drawee who has accepted a
bill is called the "acceptor". Therefore, in all instances in
which the term "drawee" is used, he is not an acceptor and
thus not a party to a bill.

Paragraph (5): "payee"

4. In a bill or a note, the payee is the specified person
to whom payment must initially be made. An instrument
may be made payable to two or more payees (cf. article 9
(2)). In a bill, the payee may be the drawer (cf. article 10 (b))
or the drawee.

Paragraph (6): "holder"

Relevant legislation

BEA - section 2.
UCC - section 1-201 (20).
ULB - article 16.

* [Article (X)
A Contracting State whose legislation requires that a signature

on an instrument be handwritten may, at the time of signature, rati
fication or accession, make a declaration to the effect that a signa
ture placed on an instrument in its territory must be handwritten.)
(Footnote in original).

** Square brackets, used in the text of the Convention, indicate
matters which have been reserved for further consideration and
decision at a later stage. (Footnote in original).
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Cross references

Holder: article 14.
Rights of a holder: articles 24 and 25.

5. The rights to and upon an instrument are vested in
the holder. He has the right to receive payment at maturity,
and payment to him discharges the party paying (article
68). Being a "holder" is a necessary element for qualifying
as a protected holder. Under Chapter Five of this Conven
tion, the holder is to present the bill for acceptance and
for payment, and, in the event of dishonour, to protest
the bill and to give notice of dishonour.

6. Pursuant to article 14, in order to be a holder, a
person must be the payee or the endorsee of an instrument
and in possession of it, or a person in possession of an
instrument on which the last endorsement is in blank. If an
instrument shows more than one endorsement, there is
the further requirement that the series of endorsements
be uninterrupted.

Example A. The payee endorsed the bill "to A" (a
"special" endorsement) and delivered the bill to A. A is the
holder.

Example B. The payee endorsed the bill to "A", and de
livered the bill to B. Neither A nor B is a holder.

Example C. The payee endorsed the bill in blank and
delivered it to A. A is the holder.

Example D. The payee endorsed the bill in blank. The bill
was stolen by T. T is the holder. Since the payee is not "in
possession" of the bill, he is not the holder.

7. Under the def}nition of "holder", a drawer, a maker
or guarantor are not holders since they are neither a "payee"
nor "endorsee". If the instrument is endorsed to them or
if an instrument on which the last endorsement is in blank
is delivered to them, they are a holder.

Example E. The acceptor dishonoured the bill. The holder
exercised his rights of recourse, and was paid by the drawer.
The bill was delivered to the drawer without an endorse
ment. The drawer (being neither "payee" nor "endorsee")
is not the holder of the bill. However, he has rights on the
bill against the acceptor in accordance with article 36 (2).

8. A payee or endorsee may reacquire an instrument.
Even though the instrument is not endorsed to them, in
connection with the reacquisition, the "payee" or "endor
see" comply with the definition of "holder" (article 21).

9. If a holder parts with possession of the instrument
he ceases to be the holder. If the lack of possession is caused
by the loss of the instrument his rights are determined by
the rules on "lost instruments" (articles 74-79).

10. For the purposes of the definition of holder it is
irrelevant whether the possession of the instrument is law
ful or not. As seen from example D, even a thief may be
a holder. Of course, if the possession is unlawful, there

may be a defence on or a claim to the instrument pursuant
to article 25.

11. To be a "holder" the possessor need not be the
owner of the instrument. When an instrument is endorsed
"for collection", the endorsee in possession is the holder
of the instrument, although he may be only an agent of
the endorser rather than the owner of it.

Paragraph (7): "protected holder"

Relevant legislation

BEA - section 29.
UCC - sections 3-302 and 3-304.
ULB - articles 16 and 17.

Cross reference

Protected holder: article 26.

12. The main advantages of an instrument result from
the strong legal position of a protected holder: as a general
rule, he takes the instrument free from claims of ownership
third parties may have to the instrument and from defences
to an action by him on the instrument (article 26).

"Was complete and regular on its face"

13. A person does not acquire the status of a protected
holder if the instrument, on the face of it, is not complete
and regular. For example, a "bill" on which the sum pay
able is lacking is not complete even though a person may
complete it in accordance with article 11. It may be noted
that a person, upon so completing an incomplete instru
ment, may become a holder but cannot become a protected
holder. A bill is not regular if, for instance, the name of
the first endorser does not correspond to the name of the
payee. The expression "on its face" means that the holder
need not look beyond the instrument, and refers to both
the face and the back of the instrument.

"Without knowledge"

14. A holder does not qualify as a protected holder
if, when taking the instrument, he knows about the exist
ence of a claim or a defence affecting the instrument or
about the fact that it was dishonoured. Such holder takes
the instrument at his own risk, and it is not the policy of
this Convention to protect him. However, it should be
noted that under article 27 (the so-called "shelter-rule") the
transfer of an instrument by a protected holder may vest
in any subsequent holder the rights of the protected holder,
even though the subsequent holder is not a protected
holder in his own right as where, for instance, he knew of a
claim or a defence.

15. For the definition of the expression "without
knowledge", see article 5 and commentary.
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"At that time"

16. A holder may be a protected holder even though
he acquired knowledge of claims, defences or the fact that
the instrument had been dishonoured after he became a
holder.

17. A person may be a protected holder even though
he has not given value or consideration for the instrument.
This rule is consistent with some legal systems, notably
those of civil law inspiration, and departs from others
(e.g. BEA, section 29 (1), and DCC, sections 3-302 (1)
(a) and 3 ·303). The present approach was selected because
of the problems of unifying the different approaches to
the relevance of "value" or "consideration" by legal systems.

Paragraph (8): "party"

18. The Convention uses the term "party" to refer
to a party to an instrument, Le. a person who has signed
a bill or a note, The drawer, maker, endorser, acceptor and
guarantor are parties to an instrument. On the other hand,
the payee is not a party to the bill or the note (unless he
has endorsed it) and the drawee is not a party to the bill.

Paragraph (9): "maturity"

Relevant legislation

BEA - sections 10, 11 and 14.
DCC - sections 3-108 and 3·109.
DLB - articles 34, 35; 36 and 37.

Cross reference

Time of payment and maturity: article 8.

19, The expression "maturity" appears in several pro·
visions of this Convention (e.g. articles 8 (2), (5), (6) and
(7),47 (d), 51 (e), 66 (1) and 71 (2».

20, In the case of a fixed-term instrument the maturity
date is indicated on the instrument. In the case of a demand
instrument the maturity date is the date on which the in
strument is presented for payment. In the case of a bill
payable at a fixed period after sight the maturity date is
to be determined according to the period indicated on the
instrument to be calculated as from the date on which the
bill is presented for acceptance.

Paragraph (10): "signature" and "forged signature"

21. This provision accommodates modern practice
in respect of signatures on negotiable instruments. There
fore a signature need not be handwritten. A complete
signature is not necessary.

22. Article (X) permits a Contracting State whose
legislation requires that signatures on negotiable instru
ments be executed in handwriting to make, at the time of
signing, ratifying or acceding to the Convention, a declara-

tion derogating from the provision of paragraph (10) to
the effect that a signature placed on an international bill
of exchange or an international promissory note in its
territory must be handwritten.

23. The term "forged signature" is relevant in the con·
text of article 23, concerning the rights and liabilities of
parties to an instrument on which an endorsement is forged,
and article 30, concerning the liability of the person whose
signature is forged. This paragraph makes articles 23 and
30 applicable where an instrument was signed by an agent
without authority or was signed by the wrongful use of
any means by which a signature may be made in accordance
with the present provision.

Paragraph (11): "money" or "currency"

24. Amongst the formal requisites with which a written
instrument must comply in order to qualify as an interna
tional bill of exchange or an international promissory note
is the requisite that the instrument must contain "an un·
conditional order whereby the drawer directs the drawee
to pay a definite sum of money to the payee or to his
order" (article 1 (2) (b» or "an unconditional promise
whereby the maker undertakes to pay a definite sum of
money to the payee or 'to his order" (article 1 (3) (b».
The definition of "money" or "currency" set forth in para
graph (11) suggests that the Convention, in addition to pro
viding the usual rule that an instrument is payable in a
medium of exchange authorized or adopted by a Govern
ment as. its official currency, should further provide that
an instrument:

(a) May be made payable in other monetary units
or units of account such as the special drawing rights
(SDRs) of the International Monetary Fund, the Euro
pean currency units (ECDs) of the European Economic
Community and the transferable rouble of the Interna
tional Bank for Economic Co-operation; and

(b) May call for payment in a specified currency
but be denominated in such monetary units or units of
account.

25, Whilst it is true that only a limited class (member
States of the intergovernmental institution concerned
and, exceptionally, certain other authorized holders who
are not members) may hold or use the units referred to,
their use in a variety of transactions is on the increase. There
would appear to be no special reason not to permit the
application of the Convention to an instrument payable
in such units if the drawer or the maker (who must per
force belong to the limited class) should wish to make the
instrument subject to the provisions of the Convention.
Furthermore, private parties, as a safeguard against currency
fluctuations, might wish to denominate the amount of the
instrument in, say, SDRs and specify in the instrument
the currency in which it is to be paid. Such a denomina
tion would be a "definite sum of money" in that the valua-
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tion of an SDR against the specified currency would be avail
able on the date when the instrument is payable.

26. Whether the application of the Convention should
be extended in this manner will, in the last reso~t, depend
on the desire of Governments to use the Convention for
the above stated purposes. Consequently, the proposed
definition of "money" or "currency" is placed between
square brackets so as to indicate the tentative nature of
the definition. If the views of Governments should be of
a positive nature certain provisions of the Convention
will have to be amended accordingly.

Article 5

For the purposes of this Convention, a person is con
sidered to have knowledge of a fact if he has actual know
ledge of that fact or could not have been unaware of its
existence.

Relevant legislation

BEA - sections 29 (1), 59 (1) and 90.
UCC - sections 1-201 (19) and (25), and 3-304.
ULB - articles 16, 17 and 40.

Cross references

Knowledge of a fact: articles 4 (7),11 (2) (a), 25 (1) (d),
26 (1) (c), 41 (3), and 68 (3).

Commentary

In several provisions of the Convention the rigllts and
liabilities of a party are dependent on whether he took or
paid the instrument without knowledge of a certain fact.
Under this article the concept of "knowledge" covers (a)
actual knowledge of a fact and (b) constructive knowledge,
I.e. the person could not have been unaware of the exist
ence of a fact.

Section 2. Interpretation offormal requirements

Article 6

The sum payable by an instrument is deemed to be a
definite sum although the instrument states that it is to be
paid:

(a) With interest;

(b) By instalments at successive dates;

(c) By instalments at successive dates with the stipula
tion on the instrument that upon default in payment of
any instalment the unpaid balance becomes due;

(d) According to a rate of exchange indicated on the
instrument or to be determined as directed by the instru
ment; or

(e) In a currency other than the currency in which tile
amount of the instrument is expressed.

Relevant legislation

BEA - section 9.
UCC - section 3-106.
ULB - articles 5 and 33.

Cross references

Amount of the instrument: article 7 (1) and (2).
Interest: article 7 (3) and (4).
Interest to be paid after maturity: articles 66 and 67.
Rate of exchange: article 71.

Commentary

1. This article provides that if an instrument states
that it is to be paid with interest, by instalments at successive
dates, according to a certain rate of exchange or in another
currency, the sum payable is a definite sum for tile purpose
of article 1 (2) (b) or(3)(b).

Paragraphs (a), (b) and (c)

2. These paragraphs settle a sharp controversy between
the principal legal systems. The English and American stat
utes permit the stipulation of interest on any bill or note and
the drawing or making of an instrument with successive matu
rity dates. In contrast the Geneva Uniform Law permits
a stipulation of interest only in the case of a bill or note
payable at sight or at a fixed period after sight and denies
any effect to a stipulation for interest on bills or notes
payable at other maturities. Moreover, the Geneva Uniform
Law does not allow instruments to be drawn or made with
successive maturity dates. The rules proposed in paragraphs
(a), (b) and (c) respond to the majority view expressed by
banking and trade circles that it would be desirable for the
Convention to permit the drawing or making of instruments
containing a stipulation of interest or with successive matu
rity dates.

3. The sum payable by an instrument is a definite sum
only if its amount can be determined ex facie the instrument
without reference to evidence or sources extrinsic to it.
Therefore, the rate of interest must be specified on the
instrument, and a mere stipulation that the instrument
carries interest without specifying the rate is without effect
(article 7 (4». Similarly, if an instrument is made payable
by instalments it must, by virtue of article 1 (2) (b) and
(c) or (3) (b) and (c), specify the amount of each instal
ment and the date on which it is payable.

Paragraphs (d) and (e)

4. These paragraphs sanction the common practice of
instruments drawn or made in a currency which is not the
currency of the place of payment. If no rate of exchange
is indicated on the instrument or the instrument contains
no directions to that effect, article 71 applies.
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5. Paragraph (d) is intended to cover instruments
drawn as follows: "Pay £5,000 in Swiss francs at the rate
of exchange of (x) Swiss francs to one pound sterling" or
"Pay £5,000 in Swiss francs at the rate of exchange pre
vailing at maturity"

Article 7

(1) If there is a discrepancy between the amount of
the instrument expressed in words and the amount ex
pressed in figures, the amount of the instrument is the
amount expressed in words.

(2) If the amount of the instrument is expressed in
a currency having the same description as that of at least
one other State than the State where payment is to be made
as indicated on the instrument and the specified currency
is not identified as the currency of any particular State, the
currency is to be considered as the currency of the State
where payment is to be made.

(3) If any instrument states that it is to be paid
with interest, without specifying the date from which
interest is to run, interest runs from the date of the inst
rument.

(4) A stipulation stating that the sum is to be paid
with interest is deemed not to have been written on the
instrument unless it indicates the rate at which interest is to
be paid.

Relevant legislation

BEA - sections 9 (2) and (3), and 72 (4).
UCC - section 3-118 (c).
ULB - articles 5 and 6.

Cross reference

Interest: article 6.

Commentary

Paragraph (1)

1. The sum payable by an instrument may be expressed
in words only, in figures only, or in words and figures. If
both words and figures are used and there is a discrepancy
between them, the words control. The paragraph follows
in substance the relevant provisions of the principal legis
lations.

Paragraph (2)

2. This provision envisages the case where an instru
ment for X dollars is drawn or made in, say, Toronto,
Canada, and made payable in Canberra, Australia. In the
absence of any express indication to the contrary, the
instrument is then payable in Australian dollars.

Paragraph (3)

3. Unless a stipulation of interest specifies the date
from which interest is to run, it runs from the date of the
instrument. According to article 1 (2) (d) and (3) (d) an
instrument must be dated.

Paragraph (4)

4. It has not proved feasible to indicate a legal rate of
interest applicable in the event that a stipulation of interest
does not specify a rate. This paragraph follows article 5
of the Geneva Uniform Law according to which "in default
of such specification, the stipulation shall be deemed not
to be written".

Article 8

(1) An instrument is deemed to be payable on demand:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time for payment is expressed.

(2) An instrument payable at a definite time which
is accepted or endorsed or guaranteed after maturity is
an instrument payable on demand as regards the acceptor,
the endorser or the guarantor.

(3) An instrument is deemed to be payable at a definite
time if it states that it is payable:

(a) On a stated date or at a fixed period after a stated
date or at a fixed period after the date of the instrument; or

(b) At a fixed period after sight; or

(c) By instalments at successive dates; or

(d) By instalments at successive dates with the stipu
lation on the instrument that upon default in payment of
any instalment the unpaid balance becomes due.

(4) The time of payment of an instrument payable
at a fixed period after date is determined by reference to
the date of the instrument.

(5) The maturity of a bill payable at a fixed period
after sight is determined by the date of the acceptance.

(6) The maturity of an instrument payable on demand
is the date on which the instrument is presented for pay
ment.

(7) The maturity of a note payable at a fixed period
after sight is determined by the date of the visa signed by
the maker on the note or, if signature is refused, from the
date of presentment.

(8) Where an instrument is drawn, or made, payable
at one or more months after a stated date or after the date
of the instrument or after sight, the instrument matures
on the corresponding date of the month when payment
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Article 9

Commentary

Cross references

Signature: articles 4 (10) and 29.
Holder: articles 4 (6) and 14.

Relevant legislation

BEA - sections 6 (2) and 32 (3).
UCC - sections 3 -110 (1) (d) and 3-116.

Be drawn by two or more drawers;

Be payable to two or more payees.

A note may:

Be made by two or more makers;

Be payable to two or more payees.

(1) A bill may:

(a) Be drawn upon two or more drawees;

(b)

(c)

(2)

(a)

(b)

(3) If an instrument is payable to two or more payees
in the alternative, it is payable to anyone of them and any
one of them in possession of the instrument may exercise
the rights of a holder. In any other case the instrument is
payable to all of them and the rights of a holder can only
be exercised by all of them.

Paragraphs (1) and (2)

1. Article 1 (2) provides that an international bill of
exchange is a written instrument which, inter alia, contains

8. Paragraph (5) deals with the maturity date of a bill
of exchange made payable at a fixed period after sight. In
respect of such a bill the period begins to run from the date
of acceptance. If the acceptor has not dated his acceptance,
the holder may insert the date of acceptance (ef. article
38 (3)).

9. Paragraph (6) provides that the maturity of a demand
instrument is the date on which the instrument is presented
for payment. Instruments payable on demand include those
expressly stating that they are payable "on demand", "at
sight", "on presentment" or "on presentation", and those
in which no time of payment is expressed (cf. article 8 (1)).

10. Paragraph (7) deals with the unfrequent case of a
note made payable at a fixed period after sight. Since a
note cannot be accepted, the sole purpose of presentment
of an after sight note is to determine the date of maturity.
The paragraph follows the provisions of article 78 of the
ULB.

11. Paragraph (8) is designed to resolve the ambiguity
caused by the unevenness in the number of days whiCh make
up calendar months. It is based on article 36 of the ULB.

Cross references

Commentary

Time of payment: article 1 (2) (c) and (3) (c).
Maturity: article 4 (9).

Relevant legislation

BEA - sections 10 and 11.
UCC - sections 3-I08 and 3 -109.
ULB - articles 2 and 33 to 37.

Instruments payable at a definite time

5. The word "sight" in paragraph (3) (b) refers to
presentment for acceptance. "After sight" bills must be
presented for acceptance (article 45 (2) (b)) in order to
determine the date of maturity.

6. Article 6 provides that a sum payable is a "definite
sum" if the instrument states that it is to be paid by instal
ments (Le. say $100 on the first of January 1983, $100
on the first of January 1984 etc.). Article 8 (3) (c) and
(d) provides a p/arallel rule as to the date of the bill or note,
Le. that a bill ornate is payable at a definite time if it states
that it is payable by instalments at successive dates. It is also
provided that an instrument is payable at a definite time if
it states that upon default in payment of an instalment the
unpaid balance shall become due immediately.

7. Paragraph (4) provides that when an instrument is
payable at a fixed period after date the time of payment is
determined by reference to the date of the instrument. This
is so even though the instrument is ante-dated or post-dated.
According to article 1 (2) (d) and (3) (d) an instrument
must be dated.

Instruments payable on demand

1. Paragraph (1) (a) permits a wide latitude in the use
of expressions which make an instrument payable oh de
mand. The requirement of one standard expression would
not appear to be justified in view of well-established prac
tices in different parts of the world.

2. As to the period of time within which an instrument
payable on demand must be presented for payment, see
article 51 (j).

3. Paragraph (1) (b) restates similar rules found in the
principal legal systems.

4. Paragraph (2) provides that where a bill is accepted,
or where a bill or note 1S endorsed or guaranteed, after
maturity it is to be deemed payable on demand as regards
such acceptor, endorser or guarantor. A similar rule is found
in the BEA (section 10).

must be made. If there is no corresponding date, the
instrument matures on the last day of that month.
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an unconditional order whereby one person (the drawer)
directs another person (the drawee) to pay a definite sum
of money to a specified person (the payee). Article 1 (3)
provides that an international promissory note is a written
instrument which, inter alia, contains an unconditional
promise whereby one person (the maker) undertakes to
pay a definite sum of money to another person (the payee).

2. The purpose of paragraphs (1) and (2) of this article
is to make clear that a written instrument is also a bill or a
note if the direction or undertaking to pay is made by more
than one person or if the persons directed to payor directed
or promised to receive payment are several.

3. Although enquiries amongst banking and trade
institutions revealed that a plurality of drawees is only
infrequently found on bills, the majority view amongst
those consulted favoured a rule that would permit such
practice expressly.

Paragraph (3)

4. This paragraph deals with the case where an instru
ment is drawn or made payable to two or more payees. It
provides a rule of interpretation whereby, if the instrument
does not state expressly that such payees are in the alter
native, it is payable to all of them and only all of them can
exercise the rights of a holder.

Example. A bill is drawn payable to A and B. A endorses
the bill to C. What are C's rights? If A has authority to
endorse the bill in the name of B, C is the holder, and has
all the rights which. a holder has under this Convention. On
the other hand, if A has no authority to endorse the bill on
behalf of B, his signature is not an "endorsement" since it
is not signed by the proper persons, Le., A and B together.

5. Where an instrument provides that it is payable to A
or B, everyone of them in possession of the instrument is
its holder (see definition of holder in article 14); and every
one of them in possession of the instrument may exercise
the rights of a holder as provided by this Convention.

6. Where an instrument is drawn or made payable to
A and/or B, it is considered to be payable to both A and B,
and not anyone of them.

Article 10

A bill may:

(a) Be drawn by the drawer on himself;

(b) Be drawn payable to his order.

Relevant legislation

BEA - section 5.
VCC - section 3 -110.
VLB - article 3.

Commentary

The drawer of a bill may address the order to pay to
himself, and he may draw the bill payable to himself or to
his order. Therefore, one person may be both drawer and
drawee, or both drawer and payee.

Section 3. Completion ofan incomplete instrument

Article 11

(1) An incomplete instrument which satisfies the
requirements set out in subparagraphs (a) and if) of para
graph (2) or (a) and if) of paragraph (3) of article 1 but
which lacks other elements pertaining to one or more of
the requirements set out in paragraph (2) or (3) of article
1 may be completed and the instrument so completed is
effective as a bill or a note.

(2) When such an instrument is completed otherwise
than in accordance with an agreement entered into:

(a) A party who signed the instrument before the
completion may invoke the non-observance of the agree
ment as a defence against a holder, provided the holder had
knowledge of the non-~bservance of the agreement when he
became a holder;

(b) A party who signed the instrument after the
completion is liable according to the terms of the instrument
so completed.

Relevant legislation

BEA - section 20.
VCC - sections 3 -115 and 3-407.
ULB - article 10.

Cross references

Holder: articles 4 (6) and 14.
Knowledge: article 5.

Commentary

1. Article 11 deals with the completion of a writing
which lacks one or more of the requirements set forth in
article 1 (2) or (3) of this Convention: a definite sum of
money, the name of the 1Jayee, the name of the drawee,
or one or more of the places referred to in article 1 (2) (e)
or (3) (e) etc. However, the power conferred by article 11
does not include the power to insert: (a) the signature of the
drawer or the maker and (b) the words "international bill
of exchange (Convention of )" or "international pro-
missory note (Convention of )". Therefore, only an
instrument on which such designation already appears and
which is signed by the drawer or the maker may be completed
as a bill or a note by inserting such other elements as are
required by article 1 (2) or (3). The rationale underlying
this rule is that only the drawer or the maker decides
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whether the instrument he issues is to be governed by
the Convention. It may be noted that a writing which
lacks the words "international bill of exchange (CQnvention
of )"or "international promissory note (Convention
of )" may be completed under the applicable national
law but would, if completed, not be governed by the Con·
vention.

2. If a writing lacks elements pertaining to one or more
of the requirements set out in article 1 (2) or (3) it is
not a bill or a note under this Convention and cannot
be enforced as a bill or a note until completed. When the
lacking elements have been inserted the writing becomes
a bill or a note within the meaning of article 1 and the
Convention is applicable.

3. Article 11 deals with the completion ofan instrument
which lacks elements that are required for purposes of
validity under the Convention. The article does not apply
to the alteration or correction of elements that appear
on an incomplete or complete instrument. In the latter
case article 31 concerning material alterations applies.

4. The mere fact that an instrument was issued in·
complete cannot be set up by a party as a defence against
his liability on the instrument as completed. However, if
an incomplete instrument is completed otherwise than
in accordance with an agreement entered into, two situ·
ations affecting the liability of parties to that instrument
are envisaged by paragraph (2):

(a) If a party signed the instrument before its comple·
tion he may raise the fact that it was completed otherwise
than in accordance with the agreement entered into as
a defence to his liability aglunst any holder with knowledge
of that fact;

(b) If a party signed the instrument after its curnple.
tion, inobservance of the agreement entered into cannot
be set up as a defence to his liability, not even against
a holder with knowledge of such inobservance.

Example. An incomplete instrument, containing in the
text thereof the words "international bill of exchange
(Convention of . . . )" and signed by the drawer is issued
to the payee without the sum being stated. It is agreed
between the drawer and the payee that the sum to be
inserted should be "X". Contrary to this agreement the
payee inserts sum "Y" and endorses the bill to A. What
are A's rights? If A took the bill without knowledge of
the inobservance of the agreement by the payee he has
rights on the bill, as completed, against the drawer and
the payee. If A knew about the inobservance, the drawer
may raise a defence based upon the fact that the incomplete
instrument was completed contrary to the agreement bet·
ween himself and the payee. This defence cannot be raised
by the payee. If A with knowledge of the inobservance of
the agreement transfers the instrument to B who is without
knowledge of the inobservance neither the drawer nor the

payee nor A may raise such inobservance as a defence against
B even if B is not a protected holder.

CHAPTER THREE. TRANSFER

Article 12

An instrument is transferred:

(a) By endorsement and delivery of the instrument by
the endorser to the endorsee; or

(b) By mere delivery of the instrument if the last
endorsement is in blank.

Relevant legislation

BEA - sections 22 (2) and 31.
UCC - section 3-202 (1).
ULB - article 11.

Cross reference

Endorsement: article 13.

Commentary

1. A negotiable instrument, by its nature, is trans·
ferable although parties may exclude or limit its trans
ferability (see article 16). The transfer of an instrument
is in some legal systems known as "negotiation".

2. Article 12 sets forth the ways in which an instrument
may be transferred. It follows in substance the relevant
provisions of the existing legal systems. An instrument
is transferred when the holder endorses it, either specially
or in blank, and delivers it to the endorsee (paragraph
(a)) or, if the last endorsement is in blank, when the holder
delivers the instrument (paragraph (b )).

3. When an instrument is transferred under this article,
the transferee becomes a holder (cf. articles 4 (6) and 14(1)
(b)) and thus acquires the rights, and is subject to all the
duties, of a holder. The result obtains irrespective of whether
the transfer takes place before, at or after maturity.

Example A. The payee endorses a bill specially to A and
delivers it to A. By these acts the bill is transferred to A
and A becomes the holder of it.

Example B. The payee endorses a bill specially to A but
does not deliver it to A. Without further endorsement the
payee delivers the bill to B. The bill is not transferred
either to A or to B. Neither A nor B is a holder.

Example C. The payee endorses a note in blank and
delivers it to A. The note is thereby transferred to A who
becomes its holder. If A delivers the note to B, even with·
out endorsement, the note is thereby transferred to Band
B is the holder.

4. It should be noted that article 12 deals only with
the transfer of an instrument by endorsement and delivery
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or, if the last endorsement is in blank, by mere delivery.
The article does not deal with other ways by which a per
son may acquire the rights to and upon an instrument, as
where a person is the heir of the holder or where the holder
assigns his rights on the instrument to another person.
These questions are left to the applicable national law.

Article 13

(1) An endorsement must be written on the instrument
or on a slip affixed thereto (allonge). It must be signed.

2. An endorsement may be:

(a) In blank, that is, by a signature alone or by a
signature accompanied by a statement to the effect that the
instrument is payable to any person in possession thereof;

(b) Special, by a signature accompanied by an indi-
cation of the person to whom the instrument is payable.

Relevant legislation

BEA - sections 2 and 32.
UCC - section 202 (2).
ULB - article 13.

Cross reference

Signature: article 4 (10).

Commentary

1. An endorsement serves two functions. It is a neces
sary element in the transfer of an order instrument (article
12 (a», and it renders the endorser liable on the instrument
as a party (article 40 (1 ». In most cases, the endorsement
is intended to serve both functions. However, the endorser
may exclude or limit the liability function of the endorse
ment by an express stipulation on the instrument as provided
in article 40 (2), e.g. by inserting the words "without re
course". Also the endorser can exclude or limit the transfer
function as regards any possible transfer from his endorsee
to others. For example, he may exclude the possibility
that a person other than his endorsee becomes a holder
except for purposes of collection. He would achieve this
by inserting in his endorsement the words "not trans
ferable", "pay (X) only" or words of similar import
(article 16).

2. Article 13 explains what is meant by endorsement
and how it is effected. An endorsement is effected by
the signature of the person endorsing the instrument.

3. The endorsement may be a special or a blank endorse
ment. A speCial endorsement is effected by the signature
of the endorser accompanied by an indication of the
person to whom the instrument is payable (paragraph (2)
(b». A blank endorsement may be effected by the endor
ser's signature alone or by a signature combined with a
statement to the effect that the instrument is payable
to any person in possession thereof (paragraph (2) (a».

Example. The payee signs "pay A". This is a special en
dorsement to A. However, when the payee signs his name
or accompanies his signature by such words as "pay any
person" or "pay bearer", the endorsement is a blank
endorsement.

4. It should be noted that a signature alone on the
instrument is not necessarily a blank endorsement; it may
be an acceptance (cf. article 37) or a guarantee (cf. article 42).

5. It may be recalled that the Convention does not
permit an instrument to be drawn payable to bearer (see
commentary to article 1, paragraph 8); but an order inst·
rument may be made payable to bearer by a blank endorse
ment by the payee or a special endorsee.

Article 14

(1) A person is a holder if he is:

(a) The payee in possession of the instrument; or

(b) In possession of an instrument which has been
endorsed to him, or on which the last endorsement is in
blank, and on which there appears an uninterrupted series
of endorsements, even if any of the endorsements was
forged or was signed by an agent without authority.

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse·
ment in blank.

(3) A person is not prevented from being a holder
by the fact that the instrument was obtained under cir·
cumstances, including incapacity or fraud, duress or mis·
take of any kind, that would give rise to a claim to, or to
a defence upon, the instrument.

Relevant legislation

BEA - section 2.
UCC - sections 1·201 (20) and 3·202 (1).
ULB - article 16.

Cross references

Holder: article 4 (6)
Payee: article 4 (5).
Instrument: article 4 (3).
Endorsement: article 13.

Commentary

1. Under the Convention the concept of "holder" is
relevant in, inter alia, the following context:

(a) Being a holder is a necessary element of the status
of a protected holder (cf. article 5 (7»;

(b) The holder may exercise all rights on the instru·
ment against the parties to it (cf. article 24);

(c) A party to an instrument is discharged when he
pays the holder (cf. article 68).
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2. Pursuant to article 14 a person in order to be a
holder

(a) Must be in possession of the instrument; and

(b) Must be a payee or a transferee under a special
endorsement or an endorsement in blank.

Example A. The drawer issues a bill and delivers it to the
payee. The payee is a holder.

Example B. The payee lost the instrument. Not being
in possession of the instrument he is not a holder (as'to lost
instruments see articles 74-79).

Example C. The payee endorses the instrument to A and
delivers it to A. A is a holder.

Example D. The payee endorses the instrument to A
and delivers it to B. Neither A nor B is a holder.

Example E. The payee endorses the instrument in blank
and delivers it to A. A is a holder.

Example F. The payee endorses the instrument in blank. It
is stolen by T. T is a holder.

3. Under this Convention a drawer, a maker, a guarantor
or an acceptor is not a holder even though he be in posses
sion of the instrument unless he acquired the instrument
under an endorsement in blank, However, these parties
have rights to and upon the instrument by virtue of special
provisions in this Convention.

Example G. The acceptor of a bill dishonours it by non
payment. The holder is paid by the drawer and delivers
the bill to him without an endorsement. The drawer,
though in possession of the bill, is not a holder. Never
theless, by virtue of article 36 (2) the drawer has rights on
the bill against the acceptor.

4. A payee or an endorsee may reacquire the instru
ment by payment or otherwise. By virtue of article 21 such
a payee or endorsee, even though the instrument is not
endorsed to him, is a holder.

5. For the purposes of holder status it is irrelevant
whether the possession of the instrument is lawful or not,
As seen from example F above even a thief may be a holder.
However, if the possession is unlawful the owner of the
instrument has a valid claim to the instrument and such
claim may be set up as a defence against liability (cf.
article 25).

6. To be a holder the possessor of an instrument need
not be the owner of it. Where an instrument is endorsed
"for collection" the endorsee in possession is the holder
of it even though he may be only an agent of the endor
ser rather than the owner of it.

"Uninterrupted series of endorsements"

7. The question whether the possessor of the instrument
is a holder is to be determined only from what appears on
the instrument. It is necessary, bu t it suffices, that the

chain of endorsements: (a) is uninterrupted and (b) desig
nates the possessor as the last endorsee unless the last
endorsement is in blank ..

Example H. The instrument is stolen from the payee,
T, the thief, forges the signature of the payee and endorses
the instrument to A. A is a holder. However, the drawer
may raise the defence of forgery against A (cf. article 25).
Such a defence would not prevail if A is a protected holder
(cf. article 26). The payee may claim the instrument from
A (cf. article 25 (2)) unless A is a protected holder.

Example I. The payee delivers the instrument to A without
an endorsement. A endorses the instrument to B. B is not
a holder because the endorsement that is necessary for the
establishment of an uninterrupted chain of endorsements
(the endorsement of the payee to A) is lacking.

Paragraph (2)

8. The provisions of paragraph (2) may be illustrated by
the following example:

Example J. The payee endorses the instrument to A and
delivers it to him. A endorses the instrument in blank
and delivers it to B. B endorses the instrument specially
to C or in blank and delivers it to C. Under article 14 (2),
B is deemed to be the endorsee of A by his endorsement
in blank. It follows that C is a holder since he received
the instrument under an uninterrupted series of endorse
ments.

Paragraph (3)

9. The purpose of this paragraph is to provide that the
transferee is a holder even though the transferor is a person
without legal capacity, or the endorsement or delivery
was obtained by fraud or other illegal means. The main
importance of this provision lies in the fact that such
transferee, being a holder, may qualify himself in proper
circumstances as a protected holder. Even if such holder is
not a protected holder he may transfer the instrument
to a person who may take it in proper circumstances as a
protected holder.

10. This paragraph does not deal with the question
of liability upon an instrument of the party transferring
it, nor does it deal with the rights of a person to the inst
rument, The party transferring the instrument may assert
any defence or any claim available to him under articles
25 and 26 of this Convention,

11. Paragraph (3) does not impose any liability on a
party who signed the instrument under the circumstances
mentioned in the paragraph. The question whether such
party may raise the defence of ius tertii is governed by
article 25 (3).

Example K. A induces the payee by way of fraud to en
dorse to him a note owned by the payee. Pursuant to article
14 A is a holder of the note. The consequences are shown
by the following examples.
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Example 1. The same facts as in example K. A brings an
action against the payee (P). Nothing in this article makes
the payee (P) liable to A in spite of the fraud practised by
A on P. Pursuant to article 25 the payee has a valid defence
to A's action.

Example M. The same facts as in example K. The payee
(P) brings an action against A to recover the note or to
prohibit A from transferring the note. The payee (P)
will succeed if remedies of this type are permitted under
the law of the place where the transfer took place.

Example N. The same facts as in example K. A brings an
action against the maker. This question is not solved by article
14. The answer to this question is to be found in article
25.

Example O. By fraud A induces the payee (P) to transfer
to him a bill owned by P. A transfers the bill to B, who
takes it as a protected holder. P brings an action against
B for conversion of the bill. P's action fails. According
to article 14 A is a holder, and the bill was transferred
to B in circumstances that make B a protected holder.
According to article 26 P's claim fails against a protected
holder.

Example P. The same facts as in example O. B brings an
action against the drawer and the payee (P). According
to article 26 the defences of the drawer and the payee
are not available against B, a protected holder.

Article 15

The holder of an instrument on which the last endorse
ment is in blank may:

(a) Further endorse the instrument either in blank or
to a specified person; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the instrument is
payable to himself or to some other specified person; or

(c) Transfer the instrument in accordance with para·
graph (b) of article 12.

Relevant legislation

BEA - section 34 (4).
UCC - section 3-204.
ULB - article 14.

Cross references

Holder: article 14.
Endorsement: article 13.
Transfer: article 12.

Commentary

If the last endorsement on an instrument is in blank
and the holder transfers the instrument, several situations
may arise which in various ways determine whether the
transferor is liable on the instrument, as shown by the
follOWing examples.

Example A. The holder A delivers the instrument to B.
This is a proper transfer (cf. article 12 (b» and B is a holder
under article 14 (1) (b). A is not liable on the instrument
because he has not signed it (cf. article 29). However, he
may be liable off the instrument under article 41. The
instrument remains an instrument payable to bearer.

Example B. A, the holder, delivers the instrument to
B after endorsing it in blank. This is a proper transfer
under article 12 (b) and B is a holder. A is liable on his
signature as an endorser. It may be noted that A's signa·
ture is not required for the purpose of transferring the
instrument to B (the instrument is a bearer instrument by
reason of the blank endorsement). The effect of A's blank
endorsement is to render A liable on the instrument and
this may be commercially expedient.

Example C. A, the holder, delivers the instrument toB
after haVing converted the blank. endorsement into a
special endorsement (by indicating in that endorsement
that the instrument is payable to B). This is a proper
transfer under article 12 (a) and B is a holder. A is not
liable on the instrument because he has not signed it
(cf. article 29). The conversion of a blank endorsement
into a special endorsement is authorized under article
15 (b) and is therefore not a material alteration under
article 31.

Article 16

When the drawer or the maker has inserted in the inst
rument, or an endorser in his endorsement, such words
as "not negotiable", "not transferable", "not to order",
"pay (X) only", or words of similar import, the transferee
does not become a holder except for purposes of collec
tion.

Relevant legislation

BEA - sections 8 (1) and 35.
UCC - sections 3-205, 3-206 and 3·805.
ULB - articles 11 and 15.

Cross references

Holder: article 14.
Endorsement: article 13.
Transfer: article 12.
Collection: article 20.

Commentary

1. Under article 16 the transfer of an instrument in
accordance with article 12 may be excluded or limited
by the drawer:, the maker or an endorser by using such
words as "not negotiable", "not transferable" or words
of similar import. The drawer or maker must insert these
words in the instrument, and the endorser would have to
insert them in his endorsement.

2. The purpose of such insertion is to ensure that
payment of the instrument may only be claimed by the
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payee or the endorsee or the agent for collection, as the
case may be. This insertion does not affect the character
of the instrument as a bill or note but the endorsee does
not become a holder except for purposes of collection.
He may not further transfer the instrument, not even for
purposes of collection; he would have this latter power
only if the endorsement to him would have been made
expressly for purposes of collection (cf. article 20).

3. Under article 1 (2) and (3) of this Convention an
instrument need not be made payable to "the order" of the
payee. Therefore, a mere omission of the words "to order"
does not prevent further transfer, and where an instrument
lacking that expression is transferred by the payee in accord
ance with article 12 the transferee is a holder and may in
turn further transfer the instrument.

Article 17

(1) An endorsement must be unconditional.

(2) A conditional endorsement transfers the instrument
whether or not the condition is fulfilled.

Relevant legislation

BEA - section 33.
UCC - section 3-202.
ULB - article 12.

Cross references

Transfer: article 12.
Endorsement: article 13.

Commentary

1. Article 17 expresses the fundamental policy of the,
Convention that an endorsement may not be made subject
to a condition (paragraph (1)).

2. If an endorsement contains a condition the endorse
ment is a valid endorsement for purposes of transferring
the instrument and the transferee is a holder whether or
not the condition has been fulfilled. Furthermore the
condition to the extent that it affects the liability of the
endorser is to be disregarded. However, the fact that a con
dition was not fulfilled is not necessarily irrelevant. It may,
for example, form the basis of a claim or defence under
article 25 if the condition relates to the underlying trans
action. For that reason, the same result would obtain if the
condition had not been included in the endorsement but
was only expressed in the agreement of the underlying trans
action.

3. It should be noted that article 17 deals only with
conditions in the proper sense of the term, Le. making
the liability of the endorser dependent upon the occur
rence or non-occurrence of an uncertain future event. Thus,
the article does not cover other ways ofexcluding or limiting
the liability as, for example, where an instrument is endorsed
partially (article 18) or without recourse (article 40 (2)).

Article 18

An endorsement in respect of a part of the sum due
under the instrument is ineffective as an endorsement.

Relevant legislation

BEA - section 32 (2).
UCC - section 3-202 (3).
ULB - article 12.

Cross references

Endorsement: article 13.
Sum payable: article 6.

Commentary

1. This article provides that an endorsement must be
of the entire instrument; therefore, a partial endorsement
is not effective as an endorsement. An endorsement is
partial if, for example, it states "pay one half of the sum
due to A" or "pay half of the sum due to A and half to B".
However, an endorsement is not partial if, for example,
it states "pay A and B" or "pay A or B" since the full
sum due is then payable to the person(s) indicated. A
special problem arises when an instrument has been paid
in part. If in such a case' an endorsement is limited to the
part unpaid, it is "partial" in the sense of article 18 and
therefore ineffective. If however the endorsement is not
so qualified, it is a valid endorsement although in fact it
is only for part of the sum, namely for the amount un
paid.

2. The "transferee" of an instrument endorsed as
to part of the sum payable does not qualify as a holder
since the endorsement is ineffective. However, article
18 does not prevent such person from acquiring rights
under the partial endorsement under the applicable domestic
law (e.g. by "partial" assignment).

Article 19

When there are two or more endorsements, it is presumed,
unless the contrary is established, that each endorsement
was made in the order in which it appears on the instrument.

Relevant legislation

BEA - section 32 (5).
UCC - section 3-414 (2).

Cross reference

Endorsement: article 13.

Commentary

The purpose of this article is to establish a presumption
of fact as to the chronological order in which two or more
endorsements were made. The article thereby establishes
a presumption of rank for the purpose of the right of
recourse by an endorser who paid the instrument against
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prior endorsers. The article is also relevant for determining
to what extent the discharge of one endorser discharges
subsequent endorsers. Extrinsic evidence may be brought to
rebut the presumption of fact and to prove the true order
of endorsements.

Example. An instrument shows blank endorsements in the
follOWing order: (signed) payee; (signed) A; (signed) B.
Upon dishonour of the instrument the holder C exercises
his right of recourse against A. Payment by A discharges B.
However, if A proves that he endorsed after Bhad endorsed,
the presumption is rebutted. In such a case Bis not discharged
and A, upon payment, has a right of recourse against B.

Article 20

(1) When an endorsement contains the words "for
collection", "for deposit", "value in collection", "by
procuration", "pay any bank", or words of similar import,
authorizing the endorsee to collect the instrument (endorse.
ment for collection), the endorsee:

(a) May only endorse the instrument for purposes of
collection;

(b) May exercise all the rights arising out of the instru
ment;

(c) Is subject to all claims and defences which may be
set up against the endorser.

(2) The endorser for collection is not liable upon the
instrument to any subsequent holder.

Relevant legislation

BEA - section 35 .
UCC - sections 3·205 and 3·206.
ULB - article 18.

Cross references

Endorsement: article 13.
Claims and defences: article 25.

Commentary

1. A holder, in order to obtain payment, would nor
mally present the instrument himself to the person liable.
However, particularly in the international context, he will
engage an agent (usually a bank) to do so on his behalf.

2. For that purpose, he may, for example, use the
means of a regular endorsement, whether blank or special,
accompanied by collecting instructiorls outside the instru·
ment. He may, however, prefer an endorsement for collec
tion as provided for in article 20 which would avoid certain
risks inherent in the first approach. These risks arise from
the fact that the agent for collection may disregard his
instructions and further endorse the instrument to a person
who may not know about the collection instructions and
may thus qualify as a protected holder and exercise rights

of a protected holder against the endorser whose endorse·
ment was intended only for collection purposes. These risks
cannot materialize where an endorsement for collection is
made in accordance with article 20.

Example A. The payee endorses the bill "for collection" to
A. Fraudulently and without the permission of the Pllyee
the bill is sold (and endorsed in blank) by A to B. The
acceptor refuses payment, and B brings an action against
the payee. By virtue of paragraph (2) the payee is not liable
to B. In that respect an endorsement for collection resembles
an endorsement ''without recourse" (see article 40 (2»,

3. Since the endorsee for collection acquires his rights
through an endorsement, he is a holder if he is in possession
of the instrument. Thus, he may exercise the rights, and is
subject to the duties, of a holder.

Example B. By fraud the payee induces the drawer to
draw a bill payable to the payee. The payee endorses the bill
"for collection" to A. A brings an action on the bill against
the drawer. By virtu!: of paragraph (1) (b) the drawer, since
he may raise the defence of fraud against the payee, may
raise it also against the payee's endorsee for collection.

4. However, the legal position of a holder under an
endorsement for collection differs from that of a "hormal"
holder since the endorsee for collection acts as an agent of
the endorser. The differenl:e manifests itself in the follow·
ing rules expressed in article 20:

(a) The endorsee for collection may not further endorse
the instrument for any purpose other than for collection.
Any subsequent endorsee will also be an agent for collec
tion. This result obtains even though the subsequent endorse·
ment is not made expressly for collection since the first
endorsement controls.

(b) The endorsee for collection may exercise rights
against any party who is liable to the endorser for collec
tion, including the right to bring an action on the .instru
ment. The endorsee for collection has no rights on the inst
rument against the endorser for collection since the pur
pose of the endorsement is to collect the instrument for the
endorser and not from him. In this respect, an endorsement
for collection is an endorsement that excludes the liability
of the endorser and is thus similar to an express stipulation
provided for in article 40 (2).

(c) The endorsee for collection cannot be a protected
holder in his own right. However, if the endorser for collec
tion is a protected holder, the transfer of the instrument to
the agent for collection vests in him the rights on and to the
instrument which the protected holder had (article 27). It
follows that the endorsee for collection is subject only to
those claims and defences which may be set up against the
endorser.

5. It should be noted that the Convention does not
deal with the legal relations between endorser and endorsee
for collection outside the instrument, e.g. the circumstances
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under which the underlying agency relationship is terminated.
However, such termination may form the basis of a claim
by the endorser for collection which, if asserted, may be
set up as a defence against the holder (Le. the ex-agent, see
article 25 (3)) or may lead to the result that payment to
the holder does not discharge the payer (cf. article 68 (3)).

Article 21

The holder of an instrument may transfer it to a prior
party or the drawee in accordance with article 12; neverthe
less, in the case where the transferee was a prior holder of
the instrument, no endorsement is required and any endorse
ment which would prevent him from qualifying as a holder
may be stmck out.

Relevant legislation

BBA - sections 37 and 59 (2) (b).
VCC - section 3-208.
VLB - article 50.

Cross references

Transfer: article 22.
Holder: articles 4 (6) and 14.

Commentary

1. An instrument may be transferred to a prior party
(an endorser, the drawer, the acceptor or the maker) or to
the drawee. If the prior party was a holder no endorsement
is necessary. Therefore. transfer of the instrument to the
drawer (Le. transfer within the meaning of article 12)
requires an endorsement unless the last endorsement is in
blank. A prior party who is a holder may further transfer
the instrument.

2. Article 21 also provides that a prior holder who
acquires the instrument without an endorsement may strike
out any endorsement which would prevent him from being
a holder. Such striking out is not a material alteration.

Example. The payee endorses the instrument to A. A
endorses to B. B endorses to C. C delivers the instrument to
A upon payment by A. A may strike out his own endorse
ment to B and the endorsement of B to C.

Article 22

An instrument may be transferred in accordance with
article 12 after maturity, except by the drawee, theaccep
tor or the maker.

Relevant legislation

BBA - section 36.
vee - section 3·304 (3).
VLB - article 20.

Cross reference

Transfer: article 12.

Commentary

An instrument may be transferred before, at or\.,after
maturity, whether or not the instrument was dishonoured
or protest made. However, if the instrument was transferred
to the drawee, the acceptor or the maker it cannot be trans
ferred by either of them after maturity.

Example. The drawee pays a bill on which the last endorse
ment is in blank. After maturity he delivers the bill to A.
This is not a transfer under article 12 and A is not a holder.

Article 23

(1) If an endorsement is forged, any party has against
the forger, and against the person to- whom the instrument
was directly transferred by the forger, the right to recover
compensation for any damages that he may have suffered
because of the forgery.

(2) The liability of a party or of the drawee who pays,
or of an endorsee for collection who collects, an instrument
on which there is a forged endorsement is not regulated by
this Convention.

(3) For the purposes of this article, an endorsement
placed on an instrument by a person in a representative
capacity without authority or exceeding his authority has
the same effects as a forged endorsement.

Relevant legislation

BEA - sections 24 and 59.
VCC - sections 3404, 3-405 and 3-603.
VLB - articles 16 and 40.

Cross references

Forged signature: article 4 (10).
Transfer: article 12.
Endorsement for collection: article 20.
Endorsement by a person in a representative capacity:

article 32.

Commentary

1. Where an endorsement on a bill of exchange or pro
missory note has been forged, one of the parties must bear
the risk of loss. The problem of who should bear that risk is
solved in a fundamentally different way in the common and
civil law systems. The reasons for this divergence in approach
are based on a different appreciation of what is commer
cially expedient and what policy considerations should pre
vail, even though the rationalization of certain aspects of the
rule may have occurred after its formulation. While there
are other issues of negotiable instruments law where the
two systems are in sharp contrast, the rule on forged endorse-
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ments can be said to present the most striking conflict
between them.

2. The BEA, the uee and the ULB all recognize the
basic principle that a person whose signature is forged on an
instrument is not liable thereon (BEA section 24; uee sec
tion 3-404 (1); ULB article 7) and that the person who forges
the signature of another person is liable on the instrument
as if he had signed his own name. The basic point on which
the two systems differ is the effect of the transfer of an
instrument bearing a forged endorsement. Who is the owner
of the instrument? What are the rights and liabilities of the
various parties to the instrument and of the drawee who
pays on a forged endorsement and the person whose endorse·
ment was forged?

THE EXISTING LEGAL SYSTEMS

Anglo-American Law

3. Under the common law statutes a forged endorse
ment, subject to certain exceptions, is wholly inoperative
"as that of the person whose name is signed" (Uee section
3 -404 (1)) and "no right to retain the bill or to give discharge
therefor or to enforce payment thereof against any party
thereto can be acquired through or under that signature"
(BEA section 24).

4. The effects of this basic rule are several. Since an
order instrument is negotiated by delivery with any necessary
endorsement and a forged signature is inoperative as an
endorsement, without such negotiation the transferee does
not become a holder. The same is true for any subsequent
transferee, whether or not he acts in good faith. Because
the endorsement is inoperative, it cannot make the instru
ment payable to bearer either. Possession of the instrument
does not confer title to it nor the right to enforce it against
parties who signed it prior to the forged endorsement. In
respect of persons transferring the instrument subsequent
to the forged endorsement, the uee proVides that such
transferor, who receives consideration, "warrants to his trans
feree and if the transfer is by indorsement to any subsequent
holder who takes the instrument in good faith that (a) he
has a good title to the instrument or is authorized to obtain
payment or acceptance on behalf of one who has a good title
and the transfer is otherwise rightful; and (b) all signatures
are genuine or authorized" (section 3-417 (2)(a) and (b)).
A warranty of title runs also to a good faith payer or acceptor
(section 3-417 (1) (a)). The BEA provides in this respect
that an endorser is estopped from raising against subsequent
transferees the fact that an endorsement was forged (section
55 (2) (c)). In the case of a bearer bill or note any person
who negotiates it warrants to his immediate transferee for
value that there are no prior forged endorsements (section
58 (3)).

5. Payment on a forged endorsement does not discharge
the drawee's debt to the drawer since payment is not to the

holder. According to the BEA such payment does not
qualify as payment in due course to the holder. As a result
the drawer is entitled to demand that the drawee reverse
the charge by recrediting his account. An exception to this
rule is found in section 60 of the BEA in respect of bills
drawn on a banker and payable to order on demand. If a
banker pays such a bill in good faith and in the ordirtary
course of business it is not incumbent on him to show that
any endorsement on the instrument was made by or under
the authority of the person whose endorsement it purports
to be; and he is deemed to have paid the bill in due course
although the endorsement has been forged or made without
authority. Under the uee an instrument bearing a forged
endorsement is not "properly payable" (section 4-401 (1))
and since the payee or the endorsee whose endorsement was
forged has not signed, the drawee who pays does so without
instructions and in violation of the drawer's order.

6. The payee or the endorsee whose signature is forged
retains title to the instrument and the instrument remains
payable to him. He may exercise his rights to it by an action
for conversion outside the instrument or by an action on
the instrument under the provisions of lost instruments.
Thus if the drawee pays to someone else and receives the
instrument he is liable for conversion to such payee or
endorsee on an action in tort outside the instrument and
the drawer may still be liable on the instrument to such
payee or endorsee.

7. The drawee who paid the instrument in good faith
may recover from the person paid. Under English common
law, he may claim on the ground that money paid through
a mistake of fact is recoverable. Under the uee he may
shift the loss to the person who received payment by a
claim for breach of warranty of title (section 3-417 (l)(a)).

The Geneva Uniform Law

8. The approach of the ULB is fundamentally different
from that of the common law. According to article 16 of
that Law the person who is in possession of an instrument
and establishes his title to it through an uninterrupted series
of endorsements is considered to be the lawful holder (por
teur legitime). These two conditions establish what is often
referred to by civil law authors as legitimation formelle, a
term for which there is no correct equivalent in the English
language. They establish a presumption that the possessor
of an instrument on which there appears an uninterrupted
chain of endorsements has title to it and, as such, is entitled
to exercise all rights derived therefrom. The presumption is
rebuttable: the true owner may claim the instrument but
will succeed only if he proves that the holder, though the
conditions set forth in article 16 of the ULB may be met,
acquired it in bad faith or in acquiring it has been guilty of
gross negligence. In the context of forged endorsements this
means that the status of lawful holder which article 16
bestows upon the possessor is not available if the possessor
was aware or should have been aware that the endorser was
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I
not the true owner of the instrument and that the endorse
ment was forged or made by an agent without authority.

9. Therefore, under the ULB a forged endorsement is,
with respect to the rights of the taker from the forger, a
valid endorsement provided that the taker meets the
conditions set forth in article 16. It is also a valid endorse
ment witli respect to the rights of subsequent endorsees
even if they knew about the earlier forgery. The dispossessed
owner may claim the instrument from the person who
took it from the forger, but if such person is a lawful
holder the dispossessed owner will succeed only if he proves
bad faith or gross negligence. Since a lawful holder, in the
absence of bad faith or gross negligence, is not bound to
give up the instrument he may exercise the rights on the
instrument. Parties to the instrument, whether they signed
before or after the forgery, are liable to the lawful holder.

10. The presumption which article 16 establishes is
also relevant in the context of discharge of the debtor who
pays an instrument: he may act in reliance on the apparent
title. According to article 40 of the ULB, payment to the
possessor of an instrument who qualifies as a lawful holder
under article 16 discharges the payer. The drawee need not
investigate whether the person presenting the instrument
for payment is the true owner and whether the signatures
of the endorsers appearing on it are genuine. But there are
some important exceptions to the rule. It does not apply
if the drawee pays before maturity, in which case he pays
at his own risk and peril (ULB article 40). Thus, the drawee
cannot debit the account of the drawer if he paid before
maturity to a holder who, although there is formallegiti·
mation under article 16, is not the true owner even if there
was absence of bad faith and gross negligence on the part
of the holder when acquiring the instrument. He would be
liable to pay a second time. Nor can the drawee debit the
account of the drawer if, though paying at maturity, he
has been guilty of "fraud or gross negligence". It is to be
noted that the language of article 40 differs from that of
article 16, where the status of lawful holder is denied to
the possessor if he acquired the instrument in "bad faith"
or with "gross negligence".

Who bears the risk of a forged endorsement?

11. The basic difference, in terms of bearing the risk
of a forged endorsement, between the ULB and the BEA and
UCC approach is the following: according to the ULB the risk
of the forged endorsement rests upon the owner of the
bill from whom it was stolen, whilst according to the
BEA and the UCC the risk rests upon the person who took
the bill from the forger. The different results under the two
main systems are shown by the following two examples:

Example A. The drawer issues a bill to the payee (P).
T steals the bill from P. The thief (T) forges P'ssignature
and "endorses" the bill to A who takes it without know
ledge of the theft and forgery. A endorses it to B who
takes it without knowledge of the theft and forgery. B

receives payment. from the drawee who pays without
knowledge. The drawee debits the drawer's account.

Under the ULB, the payment by the drawee operates
as a discharge of his debt to the drawer, and the drawee
is entitled to debit the drawer's account (Le., the risk
is not upon the drawee). As the bill is paid to the person
entitled to payment, the drawer discharges his obligation
to the payee (Le., the risk is not upon the drawer). The
risk of forgery rests, therefore, according to the ULB,
on the payee, the last owner before the forgery, who
lost possession of the bill.

Under the BEA and UCC, payment by the drawee
does not discharge his debt to the drawer. When the forgery
is discovered, the drawee who paid must credit the account
of the drawer. (As a result, the risk does not remain upon
the drawer; on the other hand the. drawer does not gain
from the forgery since he is still liable on the bill to the
payee). The drawee is entitled to recoup his loss, by shifting
it to B, who in turn will shift it to A (Le., the risk is not
upon the drawee or the person paid by him). A cannot
shift the risk back. He will bear it. Consequently, under
the BEA and UCC the risk falls on th~ person who took
the bill from the forger.

Example B. The drawer sends a bill by post to the payee
(P). Before the bill reaches the payee, T steals it from the
post. T forges P's signature and "endorses" the bill to A
who takes it without knowledge of the theft or forgery.
A endorses it to B who takes it without knowledge. B
receives payment from the drawee; the drawee's payment
is without knowledge. The drawee debits the drawer's
account.

Under the ULB, the drawee is discharged (Le., the
risk is not upon the drawee). The drawee is thus entitled
to debit the drawer's account. The drawer hllS not paid
the payee since the bill has not reached the payee. It
follows that the risk of the forgery is on the drawer, the
owner of the bill from whom it was stolen and whose
account was debited.

Under the BEA and UCC the drawee is not discharged.
He is not entitled to debit the drawer's account with him,
and he must reverse it (Le., the risk is not upon the drawer;
the drawer has not gained since he is still liable to the
payee under the obligation for which the bill was drawn).
The drawee is entitled to recoup his loss by shifting it to
B who in turn will shift it to A (Le., the risk is not upon
the drawee or the person paid). A suffers th~ loss since
he presumingly gave goods or services to the forger without
receiving p~yment. Thus the loss ultimately falls on the
person who took the bill from the forger.

The advantages and disadvantages of the two approaches
to forgery

12. The main advantages of the ULB, as compared to
the BEA and UCC are said to be the following:
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(a) The ULB promotes circulation and consequently
easy financing of transactions by bills Or notes, since
any possessor without knowledge is assured that a previous
forged endorsement has no effect on his rights to and
upon the bill or note. Under the BEA and uee, on the
other hand, a person without knowledge may be hesitant
in taking a bill or note since he may have no right to or
upon the bill or the note if there is a previous forged
endorsement;

(b) The ULB rule gives greater finality of payment.
If a .bill is given in payment of a debt the payment will
be final once the bill is paid by the drawee and it is no
longer necessary to inquire whether the transferor or the
transferee had rights to or upon the bill. In that respect
payment by way of a bill resembles payment by way of
money. Under the ULB once the drawee paid the bill
without fraud or gross negligence on his part, and provided
the bill shows a regular series of endorsements, the payment
is final. The relations between the drawer and the drawee,
the payee and the drawer (if the bill was stolen from
the payee), and the endorsees among themselves, are
settled promptly and with finality. On the other hand,
under the BEA and uee, the transactions must be reopened;

(c) The ULB rule provides economy of remedies.
Pursuant to the ULB, when the drawee pays and debits
the drawer's account, the risk of the forgery is automati
cally imposed on the party who should, under the ULB,
bear the risk (Le., the last owner before the forgery). There
is no need for any action or litigation in order to impose
the risk on such party. On the other hand, according to
the BEA and uee, a series of actions or remedies may
be necessary to transfer the loss to the one ultimately
responsible (Le., the person who took from the forger). One
may envisage several actions (and therefore possible dis
putes) before the risk rests on the taker from the forger.
The first is the recrediting of the drawer's account; the
second is the recouping by the drawee of the money paid;
the third is the claim by the person paid against previous
endorsers; the fourth is the action between the true owner
and the drawer; the fifth is the action between the true
owner and the drawee or subsequent endorser. Not all of
those actions will actually take place and some of them
are in the alternative, but there is an inherent risk of
multiplicity of actions and remedies.

13. The main advantages of the approach of the BEA
and uee, as compared to the ULB, are the following:

(a) It encourages the use of a bill or a note by the
drawer as a means of payment or credit, since the drawer
is assured that he will not bear the risk of any forgery
of an endorsement. Expecially, it encourages the use of
the mail as a means to transfer bills or notes from the
drawer to the drawee. Under the ULB, on the other hand,
the potential drawer of a bill or the maker of a note may

be hesitant to issue the bill or note and to send it by post,
since he may bear the risk if the bill or the note is stolen
from the post before it reaches the payee;

(b) The BEA-uee approach puts the risk of forgery
on the person who dealt with the forger. That party ought
to bear the risk since he can most easily prevent it. The
endorsee should know his endorser. He should not take
the bill or the note from a stranger. The ULB, on the
other hand, imposes the risk of forgery on the owner
of the bill or the note, who under normal and efficient
procedures for handling bills or notes (including the use
of mail) cannot prevent theft and forgery of the bill.

14. It is to be noted that the above-mentioned
advantages that are said to be inherent in one or the other
system do not appear, in actual practice, to be absolute.
For instance, the principal reason advanced during the
1930 international conference in favour of articles 16
and 40 of the ULB was that only by protecting the pos
sessor of a bill who took it in good faith would the bill
be susceptible of easy circulation and that circulation
would be impeded if one would oblige the endorsee or
the drawee to verify the signature of all preceding endorsers
who would be mostly unknown to him. However there
is no proof that the common law rule has in any way
impeded circulation or that bills subject to the rules of
common law jurisdictions are in practice less negotiable.
Nor, it would appear, has the alleged disadvantage of the
ULB rule - that it discourages the use of a bill by the drawer
because he bears the risk of the forgery of an endorsement
- led to a decrease in the issuance of bills in countries oper
ating under the ULB system. If bills are used to a lesser
degree, the cause is probably that other methods of credit
and payment have come to be preferred. The other objection
that the ULB rule encourages laxity in bill transactions
because there is little risk in buying a bill from a stranger,
while the common law rule prevents this by imposing the
risk on the purchaser, appears to be refuted by the near·
absence of forged endorsements on bills in civil law coun·
tries.

15. There are other rationalizations of the rules on
forged endorsements that concern their procedUral effects.
It is certainly true that the ULB achieves finality of pay·
ment in that, once the bill is paid by the drawee under the
conditions laid down by article 40 of that Law, the drawee
may debit the account of the drawer and his relations
with the drawer are settled. But it is at least arguable
whether this is the most appropriate solution and whether
it is not preferable to protect the interests of the drawer
by accepting the inconvenience of reopening the trans
action.

16. It would thus appear that the so-called advantages
of each legal system cannot provide absolute criteria for
the formulation of new uniform rules.
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Article 23 of the Convention

17. Article 23 attempts to bridge the basic differences
between the common law rules and those of the ULB.
The legal effects of this article and of article 14 are the
following:

(a) A forged endorsement or an endorsement signed
without authority is effective as an endorsement if it is
part of an uninterrupted series of endorsements;

(b) Any party who suffered damages because of the
forgery has a right for damages against the forger and against
the person to whom the forger directly transferred the
instrument.

18. As a result:

(a) The person who acquired the instrument through
an uninterrupted series of endorsements is a holder ,even
if one or more endorsements were forged. As a holder he
has all the rights conferred on him by the Convention;

(b) The person who ultimately bears the risk of loss
is the forger or, if he cannot be found or is insolvent,
the person who took the instrument from the forger.

Example C. The drawer issues a bill to the payee (P) who
receives it. T steals the bill from P. T forges P's signature
and. "endorses" the bill to A who takes it without know
ledge of the forgery. B receives payment from the drawee.
The drawee debits the drawer's account. Who bears the
risk?

Payment by the drawee effects a discharge of his debt
to the drawer (consequently the risk is not on the drawee).
Since the bill was paid to the person entitled to payment
the drawer discharges his obligation to the payee (con
sequently the risk is not on the drawer). The payee who
lost his rights to and upon the bill is entitled to compensa'
tion from T and A for such loss. If T cannot be found
or is insolvent A cannot shift the risk to anyone else. There
fore, the risk of the forgery rests on A who took the bill
from the forger.

Example D. The drawer sends a bill by post to the payee
(P). Before the bill reaches P it is stolen from the post.
The thief forges P's signature and "endorses" the bill to
A who takes it without knowledge of the Jorgery. A endor
ses the bill to B who takes it without knowledge of the
forgery. B receives payment from the drawee. The drawee
debits the drawer's account. Who bears the risk?

According to article 23 payment by the drawee entitles
him to debit the drawer's account. The drawer - who still
is liable on his underlaying obligation to the payee - has
lost ownership of the bill but has a right for compen
sation against T and A. If T cannot be found or is insolvent
A cannot shift the risk to anyone else. Therefore, the
risk of the forgery rests on A as the person who took the
bill from the forger.

Rationale

19. As pointed out above, each solution to the "forged
endorsement" problem, whether under the BEA, the UCC
or the ULB, has its advantages and disadvantages. Theoreti
cally, the best solution would be one which embodies all
the advantages of these systems, without being subject to
their disadvantages. This cannot be done since any "posi
tive" aspect of an optimum solution is of necessity accom
panied by a "negative" aspect. As has been noted, the
elements of an optimum solution include: (a) finality of
payment; (b) economy of remedies; (c) allocation of the
risk of forgery to the person best able to guard against
the risk; (d) encouragement of the use of bills and notes
as payment, credit or security instruments. Article 23
offers a compromise solution; it attempts to embody
the principal advantages of the existing legal systems,
whilst avoiding or minimizing their main disadvantages.

20. Finality of payment. Under article 23 that advant
age is substantially achieved; payment by the drawee is
final. The legal relations between the drawee and the
drawer, the payee and the drawer, the endorsees between
themselves, the drawee and the person receiving payment
are settled in a final way. The only "non-final" element
is the rule that enables the person from whom the instru
ment was stolen to recover damages from the person
who acquired the instrument from the forger.

21. Economy ofremedies. Payment by a drawee effects
a discharge of his obligation to the drawer; the drawee
may debit the drawer's account. There is no occasion for
further action between them. It follows that there is no
need for further action between the drawee and the person
receiving payment, or between him and previous endorsers.
The person whose signature is forged (payee or endorsee)
loses his right to act upon the instrument, and therefore
there is no need for further action by him against the
drawer, maker, drawee or any subsequent endorsee. All
these potential actions are replaced by a single, right of
action of the owner of the instrument agai"nst the forger
and the person who acquired the bill from the forger.

22. The risk of forgery should be borne by the person
who is best able to prevent the forgery. It is the person
who acquired the instrument from the forger who can
best prevent the circulation of the instrument containing
the forged endorsement. The endorsee should know his
endorser. He should not take the instrument from a stranger.
Article 23 encourages this by 'giving the owner a right of
action against the person who took from the forger.

Paragraph (1)

23. The basic rule that a person to whom an instrument
is transferred through an uninterrupted series of endorse
ments is a holder, even if any of the endorsements was
forged or was signed by an agent without authority, follows
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from article 14 (1) (b). This rule underlies the provision
of paragraph (1). Consequently paragraph (1) does not
apply to the case of a stolen bearer instrument.

24. Nothing in article 23 affects the rule that a forged
signature does not impose any liability on the person whose
signatUre was forged (cf. article 30). However there are cases
in which such a person will nevertheless be liable (cf. article
30). In such cases paragraph (1) does not apply by reason
of the fact that the person whose signature was forged is
considered to be bound by it.

25. The liability of the forger and of the person to
whom the instrument was directly transferred by the forger
is a liability off the instrument. Paragraph (1) merely confers
a statutory right for compensation upon the party who
suffered damages because ofa forged endorsement. Questions
pertaining to the amount of damages, limitation of action
for damages etc. are left to the applicable national law.

26. Article 23 confers a right for compensation on
any party who suffered damages because of the forgery.
That right is therefore not limited to the person whose
endorsement was forged. Thus the drawer of a bill which
was stolen from the post on its way to the payee may
exercise the right if he suffered damages because I)f the
forgery of the payee's signature.

27. The right to recover compensation may be exer
cised only against the forger and the immediate transferee
of the forger. Thus if T forges the signature of the payee,
transfers the instrument to A and A transfers to B, the
payee who suffered damages because of his forged endorse
ment may not recover damages under article 23 (1) from
B, even if B knew about the forgery.

Paragraph (2)

28. Under article 23, the right to recover compensation
for damages suffered because of a forged endorsement is
given against the forger and against the "person to whom
the instrument was directly transferred by the forger".
The rationale for the rule that the right to recover com
pensation may be exercised against the person to whom
the instrument was directly transferred by the forger,
by endorsement and delivery or by delivery alone if the
last endorsement was in blank, is that the transferee should
know the person who so transfers the instrument to him.
Therefore, such transferee is liable for damages that any
party may suffer because of a forged endorsement. Para
graph (2) makes clear that the Convention makes no rule
in respect of the liability of a party or the drawee to whom
the instrument is transferred consequent upon payment
of it by him.

29. Paragraph (2) further lays down that the Conven
tion does not deal with the liability of a person (usually
a bank) to whom the forger has endorsed an instrument
for collection and to whom it is subsequently paid.

Paragraph (3)

30. Paragraph (3) extends the rule laid down in para
graph (1) in respect of a forged endorsement to an endorse
ment made by an agent without authority or exceeding his
authority.

CHAPTER FOUR. RIGHTS AND LIABILITIES

Section 1. The rights ofa holderand ofa protected holder

Article 24

(1) The holder of an instrument has all the rights
conferred on him by this Convention against the parties
to the instrument.

(2) The holder is entitled to transfer the instrument
in accordance with article 12.

Relevant legislation

BEA - section 38.
UCC - sections 3-301 and 3-306.
ULB - article 16 and 17.

Cross references

Holder: articles 4 (6) and 14.
Party: article 4 (8).
Transfer: article 12.

Commentary

1. Article 24 is the introductory article to the articles
governing the rights of a holder and of a protected holder.
In order to exercise the rights on an instrument under this
Convention a person must, as a general rule, be a holder.
Special rules obtain if a holder is not in possession of the
instrument because it is lost (see articles 74 to 79). As to
the duties of a holder see Chapter Five of this Convention.

2. An instrument may be transferred only by a holder.
If the transfer is in accordance with the provisions of
article 12 the transferee is a holder.

Article 25

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he
became a party;

(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party to
incur liability on the instrument or on the fact that such
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party signed without knowledge that his signature made
him a party to the instrument, provided that such absence
of knowledge was not due to his negligence.

(2) The rights to an instrument of a holder who is not
a protected holder are subject to any valid claim to the
instrument on the part of any person.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that a third person
has a claim to the instrument unless:

(a) Such third person asserted a valid claim to the inst
rument; or

(b) Such holder acquired the instrument by theft or
forged the signature of the payee or an endorsee, or parti
cipated in such theft.

Relevant legislation

BEA - sections 36 (2) and (6), and 38 (2).
UCC - section 3-306.
ULB - articles 7,16 and 17.

Cross references

Holder: articles 4 (6) and 14.
Protected holder: articles 4 (7) and 26.

Commentary

1. A person who signs an instrument (a "party") is
liable to the holder of it. The Convention makes a dis
tinction between a "holder" and a "protected holder".
Article 25 deals with the rights of a holder who is not
a protected holder.

2. The distinction between a holder and a protected
holder is relevant only if the party liable on the instrument
can set up a defence to his liability or has a claim to the
instrument. If a holder is not a protected holder he is
subject to any claim or defence of any party. As to the
question whether payment by a party to a holder who is
not a protected holder discharges that party, see Chapter
Six.

Paragraph (1) (a)

3. The Convention sets forth various defences which
a party may raise against the holder. Some of them may
also be raised against a protected holder (see article 26
(1) (a) and commentary).

4. The following are examples of defences which may
be set up against a holder.

Example A. The drawee of a bill refuses to pay it upon
due presentment. The holder fails to protest the bill'.
Therefore the payee is not liable on the bill and, if recourse
is exercised against him, may raise the defence of absence
of liability consequent upon lack of due protest.

Example B. The drawer stipulates on the bill that it be pre·
sented fot acceptance. The bill is not presented for accept
ance and the holder, upon dishonour by non-payment,
demands payment from the drawer. Under article 49 the
drawer may raise as a defence the fact that his liability
was conditional upon due presentment for acceptance,

Example C. The payee of. a note payable on ,demand
presents it for payment to the maker. The maker pays
the note but does not request that it be 'handed over to
him. Subsequently, the payee endorses the note to A who
is not a protected holder. The maker may set up against A
the defence of discharge because of payment (cf. article 68).

Paragraph (1) (b)

5. In addition to defences that are derived from the
provisions of the Convention there are the defences, referred
to in paragraph (1) (b), that are based on an underlying
transaction or that arise "from the Circumstances as a result
of which [a person] became a party". This type of defence
may beillustrated by the following examples:

Example D. Pursuant to a contract of sale the buyer (draw
er) issues a bill made payable to the seller (payee). The
seller fails to deliver the goods under the sales contract
and endorses the bill to A who is not a protected holder
(for instance because A when taking the bill had knowledge
of seller's failure to deliver and, consequently, of buyer's
defence on the bill against seller; cf. article 4 (7) (a». The
drawer may set up the defence of non-delivery in an action
on the bill by A, even though A is a person with whom the
drawer has not dealt.

Example E. The payee by fraud induces the maker to
make a note payable to the payee. The payee endorses the
note to A who is not a protected holder. A brings an action
on the note against the maker. The maker may raise against
A the defence based on fraud as a result of which the maker
became a party.

Paragraph (1) (c)

6. This subparagraph provides that a party may raise
against a non-protected holder who is not a remote holder
a defence to contractual liability that is based on a trans
action between himself and such a holder.

Example F. A to whom the payee~transferred the instru
ment brings an action on it against the payee. The payee
may set up as a defence the fact that A has not delivered
goods under a sales contract between himself and A.

Paragraph (1) (d)

7. This subparagraph sets forth two defences based
on the fact that the party from whom payment is demanded
was never liable on the instrument: he signed the instrument
without capacity to incur liability on it or without know-
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ledge that his signature made him a party to the instrument
(the defence of non est factum).

8. The question whether a person has capacity to
sign an instrument is left to national law. The defence
of non est factum is available if the person signing is with·
out knowledge of the fact that he signed an instrument
and the absence of knowledge is not due to his being
negligent.

Example G. X signs an instrument in the belief that it
is a receipt. He does so without negligence. X is not liable
on the instrument.

The defence on non est factum is not available if the
person signing knowS' that he is signing an instrument
but mistakingly erred as to its contents.

Paragraph (2)

9. Whereas a "defence" refers to a party's right to
establish that he is free from liability on the instrument,
a "claim" to an instrument refers to the assertion of a right
to ownership or some other proprietory rights available
under the applicable law. A holder who is not a protected
holder is subject to such claims.

Example H. B obtains the instrument from A by fraud
and transfers it to C who is not a protected holder because
he knew about the fraud. A brings an action against C to
recover possession of the instrument. A has a valid claim
to the instrument against C.

Paragraph (3)

10. This paragraph deals with the so-called defence
of ius tertii: a defence based on the claim of a third per
son and not on the absence of liability of the party from
whom payment is demanded.

Example I. The drawer issues a bill made payable to the
payee. By fraud A induces the payee to transfer the bill to
him. A brings an action on the bill against the drawer.
Pursuant to paragraph (3) only the drawer may raise the
defence based on the fraud A practised on the payee if
the payee asserts his claim to the bill.

The drawer may raise a defence based on ius tertii
also if A acquired the instrument belonging to the payee
by theft or if A had forged the signature of the payee
or participated in the theft.

11. The main reasons for the rule set forth in para
graph (3) (a) are:

(a) The rule protects a party liable on the instrument
since his liability will be discharged by his payment to the
holder even if the party has knowledge of the claim of
another person (cL article 68 (3)).

(b) It is not proper to allow a party to raise a defence
based on a claim whioh the person entitled to it does not

himself wish to raise. However, if such person asserts his
claim the defence of ius tertii is available.

Thus, under article 68 (3), a party is not discharged of
liability if, though knowing that a third person has asserted
a valid claim to the instrument, he nevertheless pays it.

c

Article 26

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 29 (1), 30, 31 (1),32 (3),
49, 53 and 80 of this Convention;

(b) Defences based on the underlying transaction
between himself and such holder or arising from any
fraudulent act on the part of such holder in obtaining the
signature on the instrument of that party;

(c) Defences based on the incapacity of such party
to incur liability on the instrument or on the fact that such
party signed without knowledge that his signature made
him a party to the instrument, proVided that such absence
of knowledge was not due to his negligence.

(2) The rights to an instrument of a protected holder
are not subject to any 'claim to the instrument on the
part of any person, except a valid claim arising
from the underlying transaction between himself and
the person by whom the claim is raised or arising from any
fraudulent act on the part of such holder in obtaining the
signature on the instrument of that person.

Relevant legislation

BEA - section 38.
UCC - sections 3·305 and 3-602.
ULB - articles 7, 16 and 17.

Cross reference

Protected holder: article 4 (7).

Commentary

1. As noted under article 4 (7), the main advantages
of a negotiable instrument result from the strong legal
position of a protected holder. He receives the instrument
free from any defences of prior parties and free from claims
to it by any person.

Example A. The payee by fraud induces the drawer to draw
a bill payable to the payee. The payee transfers it to A,
a protected holder. A demands payment from the drawer.
Pursuant to paragraph (1) the drawer may not raise the
defence of fraud against A.

Example B. The payee endorses the instrument in blank
and mails it to A. It is stolen from the mail by X. X sells and
delivers the instrument to B, a protected holder. The payee
brings an action against B for recovery of the instrument
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or its amount. Pursuant to paragraph (2) the claim of the
payee to the instrument is not available against B.

Example C. The payee of a note payable on demand pre
sents the note for payment to the maker. The maker
pays the note but does not request that it be handed
over to him. The payee sl:lbsequently endorses the note
to A, a protected holder. The maker may not set up as a
defence against A the fact that he is discharged of lia
bility because of his having paid the note

Example D. The payee endorses the bill to A and, off
the bill, gives instructions to A to collect the bill for him.
A in disregard of his instructions endorses the bill to B
who is a protected holder. The payee may not set up
against B the fact that the payee's endorsement was intended
for purposes of collection only.

Example E. A demand bill is dishonoured by non-payment.
The holder fails to protest the bill for dishonour and trans
fers it to A who is a protected holder. In an action on the
bill by A against the drawer, the drawer may not raise
the failure to protest as a defence to his liability.

2. The principal rule embodied in article 26, namely
that the protected holder takes the instrument free from
all defences and claims of any party, is subject to a number
of important exceptions as provided in paragraph (1) (a),
(b) and (c).

Paragraph (1) (a)

3. The protected holder does not take the instrument
free from defences that are based on the provisions of the
Convention listed in paragraph (1) (a). The defences are
those based on the fact that the person from whom the
protected holder demands payment has not signed the
instrument (article 29 (1); that that person's signature on the
instrument was forged (article 30); that he signed the instru
ment before a material alteration of the instrument (article
31 (1 )); that his signature was placed on the instrument in
the conditions specified in article 32 (3); that the instru
ment which should have been presented for acceptance
was not so presented (article 49); that the instrument was
not duly presented for payment (article 53); and that a right
of action on the instrument is prescribed under article 80.

Example F. The drawer draws a bill for 1,000 Swiss francs
payable to the payee P. P fraudulently increases the amount
of the bill to 2,000 Swiss francs and transfers it to A who
is a protected holder. Upon dishonour of the bill by non
payment A brings an action on the bill against the drawer
for the amount of the bill. The drawer may set up as a
defence against A the fact that he signed the bill before
the material alteration and is liable only for 1,000 Swiss
francs (article 31 (1)).

Paragraph (1) (b)

4. The general rule that the protected holder takes the
instrument free from defences and claims of prior parties

does not obtain if the defence is raised or the claim asserted
by an immediate party.

Example G. A to whom the payee of a bill has transferred
it is a protected holder. A delivers defective goods under
a contract of sale between him and the payee in consider·
ation of which the payee transferred the bill to A. Upon
dishonour of the bill by the drawee A demands payment
from the payee. The payee may raise as a defence the fact
that A delivered defective goods. The payee may raise
this defence because he and A are immediate parties. The
defence could not be raised by the drawer since A is a
protected holder and the transfer of the bill to A is not
connected with an underlying transaction between the
drawer and A.

5. Usually the holder of an instrument is not a protected
holder if the transaction which led to the transfer of the
instrument to him is defective in the sense that it entitles
the transferor to. a defence against his liability on the
instrument. However, there may be cases where when
the instrument was transferred the holder took it in good
faith and the defect in the transaction occurred later.

Paragraph (I) (c)

6. Defences against liability obtaining under a simple
contract cannot be raised against a protected holder (see
example A above). However, the protected holder does
not overcome defences based on the fact that the party
signed the instrument without capacity or without know~
ledge that his signature made him a party to the instrument.

Example H. B asks A to sign a document as a witness.
A, without negligence, signs what is in fact a bill. B trans
fers the bill to C, a protected holder. In an action on the
bill by C against A, A has a valid defence.

Limitation or exclusion of liability

7. The rights of a protected holder on an instrument
are determined by what is apparent ex facie the instrument.
Therefore if a party has limited or excluded by a stipulation
on the instrument the rights of a subsequent party or
subsequent parties against him, as where an endorser has
endorsed "without recourse" or has endorsed for collection
or where a guarantor has guaranteed payment of only
part of the sum payable, the protected holder cannot
overcome such stipulation. SimilarlY where a party has paid
part of the Sum payable by the instrument - the instru
ment is then dishonoured by non-payment as to the amount
unpaid (article 69 (3) (b)) - and such partial payment is
stated on the instrument (article 69 (5)), the party who paid
partially can successfully raise against a protected holder the
fact that he is discharged of his liability on the instrument
to the extent of the amount he paid.

Paragraph (2)

8. Whereas paragraph (1) dealt with defences against
liability, paragraph (2) deals with a claim to the instru·
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mt:nt. The basic rule is that a protected holder is not subject
to such claim (see example B). However, when a claim to
the instrument arises in the circumstances in which a defence
becomes available under paragraph (1) (b), the protected
holder cannot overcome such claim. Thus, in example G
above the payee has a claim to the instrument against A.

Article 27

(1) The transfer of an instrument by a protected
holder vests in any subsequent holder the rights to and
upon the instrument which the protected holder had,
except where such subsequent holder participated in a
transaction which gives rise to a claim to, or a defence
upon the instrument.

(2) If a party pays the instrument in accordance
with article 66 and the instrument is transferred to him,
such transfer does not vest in that party the rights to
and upon the instrument which any previous protected
holder had.

Relevant legislation

BEA - section 29 (3).
UCC - section 3 -201.

Cross references

Transfer: article 12.
Holder: articles 4 (6) and 14.
Protected holder: article 4 (7).

Commentary

Paragraph (1)

1. According to article 27 a holder who is not a protec
ted holder may nevertheless obtain the rights of a protected
holder if the instrument is transferred to him by a protected
holder. The purpose of this so-called "shelter rule" is to
enbale the protected holder to receive the full benefit of his
protected status by being able freely to transfer the instru
ment. However, this rule is not intended, and should not be
used, to permit any person who "participated in a transaction
which gives rise to a claim to, or defence upon, the instru
ment" to wash the instrument clean by passing it into the
hands of a protected holder. Consequently, under this
paragraph, such a person is denied the benefit of the "shelter
rule".

Example A. The payee by fraud induces the drawer to
draw a bill payable to the payee (P). P endorses it to
A who is a protected holder. A transfers the bill to B
who knows that the bill was dishonoured. B brings an
action against the drawer. Under article 27, the drawer
is liable to B; the drawer has no defence against A since A is
a protected holder. In the above facts the rights of A were
transferred to B; therefore the drawer has no defence
against B.

Example B. P and B by fraud induce the drawer to draw
a bill payable to P. P endorses the bill to A who is a protec
ted holder. A transfers the bill to B. B brings an action
against the drawer. The drawer has a good defence. Though
generally B acquires the same rights as A and A as a protected
holder has a valid right against the drawer, article 27 (1)
provides that this rille does not apply when the transferee
was himself a party to the fraud.

However, it should be noted that the exception in
article 27 (1) only applies where a person participated
in the specified transaction and that mere knowledge is
not sufficient. Thus if, in example B, B had not participated
in the fraud, but only known about it, he would have had
the rights of a protected holder.

Example C. In the fact situation described in example B,
B transfers the bill to C who is not a protected holder in his
own right because he knew about the participation of B
in the fraud. Under article 27 (1) C acquires the same
rights as A had and, thus, obtains the rights of a protected
holder.

Paragraph (2)

2. The shelter rule applies irrespective of whether
the subsequent holder to whom the instrument is trans
ferred is a previous party to the instrument.

Example D. The payee P induces by fraud the drawer to
draw a bill to P, which P transfers to A who knows about
the fraud. A transfers to B who is a protected holder. B
transfers to C and C to A. A acquires the rights of a pro
tected holder according to article 27 (1) although as a pre
vious party he was a holder against whom the drawer
coulcl have raised the defence of fraud.

However, a previous party may benefit from the shelter
rule only if he obtains the instrument by transfer but not
if he receives it against payment.

Article 28

Every holder is presumed to be a protected holder
unless the contrary is proved.

Relevant legislation

BEA - section 30.
UCC - section 3 ·307 (3).
ULB - article 16.

Cross reference

Protected holder: article 4 (7).

Commentary

If a person is the holder of an instrument it is presumed
that he is a protected holder. Therefore, if, in an action by
the holder on the instrument against a party liable to him,
such party brings a claim to the instrument or raises a
defence against his liability, it is for the party bringing the
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claim or raising the defence to prove that the holder is not
a protected holder.

Section 2. The liability of the parties

A. GENERAL PROVISIONS

Article 29

(I) Subject to the prOVlSlons of articles 30 and 32,
a person is not liable on an instrument unless he signs it.

(2) A person who signs an instrument in a name which
is not his own is liable as if he had signed it in his own
name.

Relevant legislation

BEA - section 23.
vCC - section 3-401.

Cross reference

Signature: article 4 (10).

Commentary

1. Article 29 embodies one of the basic principles of
negotiable instruments law, namely that a person is liable
on an instrument only ifhe signed it. Therefore, for example,
the drawee is not liable on the instrument until he accepts
it. Articles 30 to 32 set forth certain exceptions to this rule.

2. A person may have more than one name, e.g. a
"private" name and a "business" or "trade" name. Para
graph (2) provides that the signature in anyone of these
names is sufficient to establish the signer's liability on the
instrument. It is the fact of signing, not in which name is
signed, that is the decisive factor. A person signing in a
fictitious name is thus liable on the instrument he signed. It
also follows from paragraph (2) that a person who forges
the signature of another person is liable on the instrument
as if he had signed in his own name.

Article 30

A forged signature on an instrument does not impose
any liability thereon on the person whose signature was
forged. Nevertheless, such person is liable as if he had signed
the instrument himself where he has, expressly or impliedly,
accepted to be bound by the forged signature or represented
that the signature was his own.

Relevant legislation

BEA - section 24.
UCC - sections 3-404 and 3-406.

Cross reference

Signature, forged signature: article 4 (10).

Commentary

1. In conformity with the generally prevailing rule that
a person is not liable on an instrument unless he signs it
(cf. article 29), article 30 provides that a forged signature (as
defined in article 4 (10» on an instrument does not impose
liability on the person whose signature was forged, not
even against a protected holder (cf. article 26 (1) (a». How
ever, article 30 sets forth two exceptions to this rule. Such
person is liable if he accepts or adopts the forged signature
as his own or if he represents, in writing or orally or by
other conduct, that the forged signature is his own.

Example. The payee intends to endorse a bill to A. Before
A takes the bill he asks the drawer whether the signature
on the bill is his. The drawer mistakingly answers in the
affirmative. It turns out that the drawer's signature was
forged. Under article 30, the drawer is liable on the bill
since he represented to A that the signature was his own.

2. For the purposes of this second exception, it is
material whether'the person to whom an affirmative rep
resentation is made knows of the forgery. If he does so,
the person whose signature was forged is not liable since
the rule on representation presupposes justified reliance
on the representation.

3. It should be noted that the liability of persons
other than the person whose signature was forged is not
dealt with in article 30 but in other provisions (articles 23,
29).

Article 31

(1) If an instrument has been materially altered:

(a) Parties who have signed the instrument subsequent
to the material alteration are liable thereon according to
the terms of the altered tex t;

(b) Parties who have signed the instrument before the
material alteration are liable thereon according to the terms
of the original text. Nevertheless a party who has himself
made, authorized, or assented to, the material alteration is
liable on the instrument according to the terms of the
altered text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the instrument after the ml$terial
alteration.

(3) Any alteration is material which modifies the
written undertaking on the instrument of any party in any
respect.

Relevant legislation

BEA - sections 55 (2) (c) and 64.
UCC - sections 3-406 and 3-407.
ULB - article 69.

Cross reference

Signature: article 4 (10).
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Commentary

Paragraph (1)

1. Article 31 deals with the material alteration of an
instrument and not with forgery of the signature of a party,
which is dealt with in article 30. It is irrelevant whether the
material alteration is made by a party or a stranger.

2. The alteration does not discharge parties to the inst
rument of their liability. However, as to the extent to
their liability it is relevant whether they signed before or
after the alteration. A party who signs after the alteration
is liable according to the terms of the altered text (subpara
graph (a)). A party who signed before the alteration is liable
according to the terms of the original text. The only ex
ception to this rule is that such party is liable according
to the terms of the altered text if he himself made, author
ized, or assented to the alteration (subparagraph (b)).

Example. A bill which states the sum payable as X is
accepted. The payee then raises the sum to Y and endorses
the bill to A. A endorses the bill to B. By virtue of article
31, the acceptor is liable to B for X. If he dishonours the
bill the drawer is liable to B for X. Pursuant to paragraph
(1) (a) the payee and A are liable to B for Y.

3. The application of the above rules based on the
time of the signature does not depend on whether the
person claiming payment is with or without knowledge
of the alteration or whether or not he is a protected holder.
Thus, a party signing before the alteration is liable accord
ing to the original terms even if the holder had no knowledge
of the alteration and even if he was a protected holder
(cL article 26 (1) (a)). Conversely, a party signing after the
alteration is liable according to the altered terms even if
the holder had knowledge of the alteration.

4. The rule in paragraph (1) places the risk of a material
alteration on the person making the alteration and on the
party who takes the instrument from that person. The same
policy of risk allocation is adopted in the case of a forged
endorsement (cf. article 23). In certain circumstances, this
risk allocatlon may lead to the liability of an innocent
person. Such potential hardship is unavoidable and seems
justified by the fundamental principle "know your endor
ser".

5. It should be noted that the rule or material altera
tion laid down in article 31 deals only with the liability
on the instrument. It does not prevent a person who suffered
loss because of the alteration to claim damages under
national law, for example from a drawer who facilitated
the alteration by leaving open a space which enabled the
payee to alter the figure and wording of the sum without
it being apparent.

Paragraph (2)

6. In determining the liability of parties in a case of
material alteration, the decisive factor is whether a party

signed before or after the alteration. Since the point of
time at which the instrument was altered is in many cases
difficult to determine, paragraph (2) establishes a rebuttable
presumption that the alteration has been made before a
signature was placed on the instrument. A party may rebut
this presumption by proving that he signed before the
alteration. Such proof may be extrinsic to the instrument.

Paragraph (3)

7. Paragraph (3) defines what constitutes material
alteration. The test is whether there was any change in the
"written undertaking on· the instrument". For example,
there is such a change and, consequently, a material altera
tion where the date of payment is altered or the sum pay
able is changed (whether increased or decreased). There
is no such change if, for example, the sum is given in figu
res only and the corresponding amount is added in words,
or if on a bill without a date of payment the words "on
demand" are added.

8. A change in the "written undertaking on the in
strument" is possible only where there was already an
instrument. According to article 1 (2) and (3) a writing
must comply with certain formal requisites in order to
qualify as an instrument. Therefore, if one or more of the
essential requisites are missing article 31 does not apply.
If missing elements are added, this would be a case of com
pletion of an instrument dealt with in article 11. liowever,
if a writing is an instrument an alteration on it may pertain
to an essential or to a non-essential requitement. The only
question is whether it changes the "written undertaking
on the instrument of any party".

9. There is one exception to this test: an alteration
is not material if it is authorized by this Convention. For
example, article 31 does not apply in the cases envisaged
under article 15 (b) (conversion of blank endorsement into
special endorsement) or article 21 (striking out of previous
endorsements).

Article 32

(1) An instrument may be signed by an agent.

(2) The signature of an agent placed by him on an
instrument with the authority of his principal and showing
on the instrument that he is signing in a representative
capacity for that named principal, or the signature of a
principal placed on the instrument by an agent with his
authority, imposes liability on the principal and not on
the agent.

(3) A signature placed on an instrument by a person
as agent but without authority to sign or exceeding his
authority, or by an agent with authority to sign but not
showing on the instrument that he is signing in a represent
ative capacity for a named person, or showing on the
instrument that he is signing in a representative capacity
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but not naming the person whom he represents, imposes
liability thereon on the person signing and not on the person
whom he purports to represent. .

(4) The question whether a signature was placed on
the instrument in a representative capacity may be deter
mined only by reference to what appears on the instru·
ment.

(5) A person who is liable pursuant to paragraph (3)
and who pays the instrument has the same rights as the
person for whom he purported to act would have had if
that person had paid the instrument.

Relevant legislation

BEA - sections 25 and 26.
UCC - section 3 ·403.
ULB - article 8.

Cross reference

Signature: article 4 (10).

Commentary

Paragraph (1)

1. This provision makes it clear that a signature may be
placed on an instrument by an agent for any party, Le.
for a maker or drawer, the acceptor, a guarantor or an
endorser.

Paragraph (2)

2. If an instrument has been signed by an agent the
question arises who is liable on the instrument, the agent
or the principal. If an agent signs without authority, the
answer of both agency law and negotiable instruments law
is generally that the principal is not liable. If the agent
signs with authority, the principal would be liable under
agency law. However, in negotiable instruments law the
liability of the principal depends on whether the instru·
ment shows that the agent signing acted in a representative
capacity for that principal. If it does not show that, the
agent, though signing with authority, is liable and not the
principal. The rationale of this rule is the fundamental
principle of negotiable instruments law according to which
a holder must be able to see from what appears on the
instrument who is liable on it.

3. In conformity with these rules, paragraph (2) sets
forth the cases in which the principal and not the agent is
liable. One case is where an agent places his signature on
an instrument with the authority of the principal and
the instrument shows that he is signing in a representative
capacity for that named principal. For example, A signs
his name and adds the words "as agent of P" or "on behalf
of P", or A writes P's name and signs "by A, agent". The

second case is where an agent places the signature of his
principal on the instrument with his authority. For example,
A places P's signature on the instrument without any
indication that this signature was placed by him and not
byP.

Paragraph (3)

4. Paragraph (3) sets forth the cases in which not the
principal but the agent himself is liable on the instrument.
One case is where an agent signs without, or exceeding
his, authority irrespective of whether the instrument
shows that he is acting in a representative capacity. If he
would simply use his principal's signature without authority,
this would be a case of forgery and he would be liable un·
der article 29 (2). The second case is where an agent signs
the instrument with authority but without showing that
he signs in a representative capacity for a named person.
Unlike in the first case, A signs with authority and he is
liable only because he does not specify on the instrument
that he signs on behalf of this principal as, for example,
where A signs his own name. The third case is where an
agent signs with authority indicating that he signs in a
representative capacity but does not name the principal
as, for example, where he simply signs "A, as agent".

Paragraph (4)

5. In the above cases where an agent signs with author·
ity, it is important to determine whether or not he has acted
in a representative capacity. Paragraph (4) emphasizes that
such determination may be made only by what appears ex
facie the instrument and not by any circumstances outside
the instrument.

Example. A places his signature under a stamp of X
Corporation which appears at the place where usually the
signature of the drawer appears. The question whether A
signed as an agent for X Corporation or as a co-drawer
must be decided on the basis of what appears on the
instrument (e.g. the distance between stamp and signature
may be relevant) but not on the basis of evidence extrinsic
to the instrument (e.g. the fact that A is director of X
Corporation).

6. Since the only relevant factor is what appears ex
facie the instrument, it is immaterial whether or not the
holder had knowledge of the agent's authority or of his
acting as agent. Furthermore, the above rules apply even
if the holder is a protected holder (cf. article 26 (1) (a».

Paragraph (5)

7. Under paragraph (3), a person may be liable although
he purports to act for another person. If, accordingly, he
pays the instrument, paragraph (5) accords him the same
rights as the person for whom he purported to act would
have obtained upon payment.
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Article 33

The order to pay contained in a bill does not of itself
operate as an assignment to the payee of funds made avail·
able for paymentby the drawer with the drawee.

Relevant legislation

BEA - section 53.
UCC - section 3·409.
ULB - article 16 of annex II to the Geneva Convention

of 1930.

Commentary

Article 33 provides that the drawing of a bill does not
of itself operate as an assignment to the payee of any funds
made available for payment by the drawer with the drawee.
Therefore the payee has no rights against the drawee (unless
the drawee has accepted). However, nothing in this article
prevents a drawer from assigning such funds to the payee
by agreement. The effect of such an agreement would be
governed by national law.

B. THE DRAWER

Article 34

(1) The drawer engages that upon dishonour of the
bill by non·acceptance or non·payment, and upon any
necessary protest, he will pay to the holder, or to any
subsequent party who pays the bill in accordance with
article 66, the amount of the bill, and any interest and
expenses which may be recovered under article 66 or 67.

(2) The drawer may exclude or limit his own liability
by an express stipulation on the bill. Such stipulation has
effect only with respect to the drawer.

Relevant legislation

BEA - section 55 (1) (a).
UCC - sections 3-413 (2) and 3·502.
ULB - article 9.

Cross references

Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.
Necessary protest: article 55.

Commentary

Paragraph (1)

1. The drawer's liability is "secondary" to that of the
acceptor. Only if the bill is dishonoured (by non-acceptance
or non-payment) by the drawee or acceptor will the drawer
be liable. The drawer's liability (unlike that of the acceptor

, ;"'1aker) is "conditional": it is subject to any necessary

presentment and protest. If the bill is not dishonoured, or if
the bill is dishonoured but a necessary protest is not effected,
the liability of the drawer has not crystallized. A distinction
should be made between the absence of liability and
discharge. The drawer is discharged of liability by payment
or other occurrences provided in Chapter Six. Discharge
assumes the existence of liability.

2. The engagement of the drawer is to pay the bill,
upon dishonour and any necessary protest, to the holder
or to any party subsequent to the holder who pays the bill
in a recourse action. Thus, if the bill is paid by an endorser
to the holder, and the bill is transferred to such endorser
(with or without endorsement, cf. article 21) by the holder,
the liability of the drawer is to pay the bill to such endorser.

3. It may be noted that the liability of the drawer is
not subject to any notice of dishonour. This is in conform·
ity with the policy of this Convention that notice of
dishonour is not necessary in order to render a party liable
on the instrument. Under article 64 failure to give due
notice of dishonour renders a person who is required to give
notice liable to the drawer for any damages that he may
suffer from such failure.

4. Article 34 deals with the liability of the drawer.
The rights of the drawer against the acceptor are dealt
with in article 36 (2).

Paragraph (2)

5. Paragraph (2) allows the drawer to exclude or limit
his own liability by an express stipulation on the bill. Under
the Convention, such power is also given to the endorser
(article 40 (2)) but not to the maker (article 35 (2)).

6. The words "his own liability" make it clear that
only the drawer himself benefits from such an exclusion
or limitation and not any other party from whom payment
is claimed. The exclusion or limitation may be invoked by
the drawer even against a remote protected holder.

7. Paragraph (2) deals only with a stipulation made
expressly on the bill. It does not prevent a drawer from
excluding or limiting his liability by an agreement outside
the bill; in such a case he may invoke the exclusion or
limitation as a defence against a holder in accordance with
article 25 (1) unless that holder is a protected holder (cf.
article 26 (1) (a)).

8. Paragraph (2) does not specify the wording that
must be used to exclude or limit the liability. While the
expression commonly used is "without recourse", the draw
er may use other words for that purpose.

C. THE MAKER

Article 35

(1) The maker engages that he will pay to the holder,
or to any party who pays the note in accordance with article
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66, the amount of the note in accordance with the terms
of that note, and any interest and expenses which may be
recovered under article 66 or 67.

(2) The maker may not exclude or limit his own
liability by a stipulation on the note. Any such stipulation
is without effect.

Relevant legislation

BEA - section 88.
UCC - section 3·413 (1).
ULB - article 78.

Commentary

Paragraph (1)

1. Article 35 states the basic rules on the liability
of the maker of a note. The maker's liability, like that of
the acceptor, is a primary liability in that his liability is not
subject to presentment for payment or to any protest of
dishonour for non-payment. According to paragraph (1),
the maker engages to pay the amount of the note to the
holder or to any party who pays the note in accordance
with article 66.

2. The engagement of the maker is to pay the note
to the holder or to any party who pays the note in a
recourse action. Thus, if the note is paid by an endorser
to the holder,and the note is transferred to such endorser
(with or without endorsement, cf. article 21) by the holder,
the liability of the maker is to pay the note to such endorser.

Paragraph (2)

3. The maker, since his liability is primary, may not
exclude or limit his liability by a stipulation on the note.
If, nevertheless, such a stipulation is made, it does not affect
the validity of the note and is without effect.

4. However, nothing in this article prevents the maker
from excluding or limiting his liability by a stipulation
outside the note. If he does so, he may raise this as a defence
against a holder in accordance with article 25 (1) but not
against a protected holder (cf. article 26 (1) (a».

D. THE DRAWEE AND THE ACCEPTOR

Article 36

(1) The drawee is not liable on a bill until he accepts it.

(2) The acceptor engages that he will pay to the holder,
or to any party who pays the bill in accordance with article
66, the amount of the bill in accordance with the terms of
his acceptance, and any interest and expenses which may be
recovered under article 66 or 67.

Relevant legislation

BEA - sections 23 and 54.
UCC - sections 3-401, 3-409, 3-410, and 3-413 (1)

and (3)
ULB - article 28.

Cross references

Form of acceptance: article 37.
Holder: articles 4 (6) and 14.

Commentary

Paragraph (1)

1. The rule expressed in this paragraph is common to
all legal systems. Article 29 (1) provides that no person is
liable on an instrument unless he signs it.

Paragraph (2)

2. The liability of the acceptor is a primary liability:
it is not conditional upon presentment for payment (cf.
article 53 (3» and the making of a protest in the event of
dishonour of the bill by him (cf. article 59 (3».

3. The liability of the acceptor is to pay the bill at
maturity to the holder. If the bill was paid to the holder
by a party secondarily liable the acceptor must pay to that
party.

Article 37

An acceptance must be written on the bill and may be
effected:

(a) By the signature of the drawee accompanied by
the word "accepted" or by words of similar import; or

(b) By the signature alone of the drawee.

Relevant legislation

BEA - section 17 (2)(a).
UCC - section 3-410.
ULB - article 25.

Cross reference

Signature - article 4 (10).

Commentary

The acceptance in order to be enforceable on the in
strument must be in writing and must be signed by the
drawee. The acceptance may be expressed by the word
"accepted" or by words of similar import. However, the
signature alone of the drawee, whether on the face or on
the back of the bill, constitutes an acceptance.
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Article 38

(1) An incomplete instrument which satisfies the
requirements set out in article 1 (2) (a) may be accepted
by the drawee before it has been signed by the drawer, or
while otherwise incomplete.

(2) A bill may be accepted before, at or maturity,
or after it has been dishonoured by non-acceptance or
non-payment.

(3) When a bill drawn payable at a fixed period after
sight, or a bill which must be presented for acceptance
before a specified date, is accepted, the acceptor must
indicate the date of his acceptance; failing such indication
by the acceptor, the drawer or the holder may insert the
date of acceptance.

(4) If a bill drawn payable at a fixed period after sight
is dishonoured by non-acceptance and the drawee subse
quently accepts it, the holder is entitled to have the accept
ance dated as of the date on which the bill was dishonoured.

Relevqnt legislation

BEA - section 18.
VCC - section 3-410 (2) and (3).
VLB - article 25.

Cross references

Incomplete instrument: article 11.
Matlirity: article 4 (9).
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

Paragraph (1)

1. A bill may be accepted before it is issued by the
drawer or even before it is signed by him or is incomplete
in other respects. If an incomplete bill is signed by the
drawee he will be liable on it under this Convention only
when the writing he signs satisfies the requirements set
out in article 1 (2) (a) and when the writing is completed
in accordance with article 11. Therefore a signature of a
purported drawee on a blank piece of paper can never
be or become an acceptance under this Convention.

Papragraph (2)

2. A bill may be accepted also at or after maturity
or after it has been dishonoured by non-acceptance or
non-payment.

Paragraph (3)

3. A bill drawn payable at a fixed period after sight
(Le., at a fixed period after presentment for acceptance)
must be presented for acceptance in order to determine

the date of payment (article 4S (2) (b)). It may happen
that when such a bill is presented and accepted the accep
tor omits to indicate the date of his acceptance. In such a
case, the date of payment cannot be ascertained from the
face of the bill, and the bill is incomplete. Paragraph (3)
provides that in such a case, the drawer or the holder may
insert the date of acceptance. This Convention, by giving
the drawer or holder the right to insert the missing date,
uses the approach that is applicable to any other completion
of an incomplete instrument (cf. article 11).

4. Similarly when the drawer has stipulated on the bill
that it is to be presented for acceptance before a specified
date and the acceptor does not indicate the date of his
acceptance the drawer or the holder may insert the date
of acceptance.

Paragraph (4)

S. It occurs in practice that the drawee is prepared
to accept an "after sight" bill which he had previously
dishonoured by non-acceptance. In such a case the date
of acceptance is important in order to determine the
date of payment. Paragraph (4) provides that the holder
is entitled to have the bill accepted not as from the date of
the acceptance, but as from the date of the dishonour by
non-acceptance. If the acceptor refuses to write the correct
date, this would be a "qualified acceptance" dealt with in
article 39 and theholder may refuse to take the "qualified"
acceptance, and may treat the bill as dishonoured by non
acceptance.

Article 39

(1) An acceptance must be unqualified. An acceptance
is qualified if it is conditional or varies the terms of the bill.

(2) If the drawee stipulates on the bill that his accept
ance is subject to qualification:

(a) He is nevertheless bound according to the terms of
his qualified acceptance;

(b) The bill is dishonoured by non-acceptance.

(3) An acceptance relating to only a part of the amount
of the bill is a qualified acceptance. If the holder takes such
an acceptance, the bill is dishonoured by non-acceptance
only as to the remaining part.

(4) An acceptance indicating that payment will be
made at a particular address or by a particular agent is
not a qualified acceptance, provided that:

(a) The place in which payment is to be made is not
changed;

(b) The bill is not drawn payable by another agent.

Relevant legislation

BEA - sections 19 and 44.
VCC - section 3-412.
VLB - article 26.
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I
Cross reference

Dishonour by non-acceptance: article 50.

Commentary

. 1. The holder of a bill is entitled to an unqualified
acceptance, Le., the undertaking by the drawee to pay
the bill according to its terms. Thus, any acceptance which
is conditional (making payment dependent upon the
fulfillment of a condition) or which varies the terms of
the bill (e.g. partial as to the amount or qualified as to
place or time) would not be an unqualified acceptance
and the holder is not obliged to take it.

2. If the drawee signs an acceptance which is qualified
he dishonours the bill by non-acceptance but is bound by
the terms of his qualified acceptance (cf. article 50 (1) (a».
In such a case the holder may exercise an immediate right of
recourse upon due protest. If the holder takes the qualified
acceptance and does not protest the dishonour he has rights
against the acceptor under the qualified acceptance but
parties secondarily liable to the holder are not liable.

3. Paragraphs (3) and (4) set forth two exceptions to
the above general rule. If the acceptance is qualified because
the acceptance relates to only a part of the amount of the
bill, the bill is considered to be dishonoured by non-accept
ance only as to the part of the amount not accepted. If the
acceptance indicates that payment will be made at a partic
ular address or by a particular agent, the acceptance is an
unqualified acceptance if it does not change the terms of
the bill as to the place of payment and does not substitute
another agent for the agent indicated by the drawer as the
payer.

E. THE ENDORSER

Article 40

(1) The endorser engages that upon dishonour of the
instrument by non-acceptance or non-payment, and upon
any necessary protest, he will pay to the holder, or to any
subsequent party who pays the instrument in accordance
with article 66, the amount of the instrument, and any
interest and expenses which may be recovered under article
66 or 67.

(2) The endorser may exclude or limit his own liability
by an express stipulation on the instrument. Such stipu
lation has effect only with respect to that endorser.

Relevant legislation

BEA - section 55 (2) (a).
VCC - section 3-414 (1).
VLB - article 15.

Cross references

Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.
Necessary protest: article 55 .

Commentary

1. The endorsement may be a necessary element in the
transfer of an instrument (cf. article 12 (a» and serves the
function of rendering the endorser liable on the instrument.
This latter function is dealt with in article 40.

2. The endorser's liability is "secondary" to that of the
acceptor or maker. Only if the bill is dishonoured (by
non-acceptance or non-payment) by the drawee or acceptor
or if the note is dishonoured (by non-payment) by the
maker, will the endorser be liable. The endorser's liability
is "conditional": it is subject to any necessary presentment
and protest.

Paragraph (I)

3. According to paragraph (1), the engagement of the
endorser is to pay the instrument, upon dishonour and
any necessary protest, to the holder or to any subsequent
party who pays the instrument in a recourse action. Thus,
if an instrument endorsed by the payee to A and by A to
B is paid by A to B, the payee's liability is to pay A. The
liability of the endorser on the instrument is, thus, similar
to the drawer's liability on the bill (see commentary to
article 34, paragraphs 1-4).

Paragraph (2)

4. The endorser - like the drawer (article 34 (2» but
unlike the maker (article 35 (2» - may exclude or limit his
own liability by an express stipulation on the instrument.
It should be noted that in the case of an endorsement
for collection the exclusion of liability follows from the
rule laid down in article 20 (2).

5. The words "his own liability" make it clear that
only the endorser himself benefits from such an exclusion
or limitation and not any other party from whom payment
is claimed. The exclusion or limitation being ex facie
the instrument may be invoked by the endorser even
against a remote protected holder.

6. Paragraph (2) deals only with a stipulation made
expressly on the instrument. It does not prevent an en
dorser from excluding or limiting his liability by an agree
ment outside the instrument; in such a case he may in
voke the exclusion or limitation as a defence against a
holder in accordance with article 25 (1) unless the holder
is a protected holder (cf. article 26 (1) (a».

7. Paragraph (2) does not specify the wording that
must be used to exclude or limit the liability. While the
expression commonly used is "without recourse", the
endorser may use other words for that purpose.
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Article 41

(1) Any person who transfers an instrument by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account of
the fact that prior to such transfer:

(a) A signature on the instrument was forged or un-
authorized; or

(b) The instrument was materially altered; or

(c) A party has a valid claim or defence against him; or

(d) The bill was dishonoured by non-acceptance or
non-payment or the note was dishonoured by non-payment.

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article 66 or 67.

3. Liability on account of any defect mentioned in
paragraph (1) is incurred only to a holder who took the
instrument without knowledge of such defect.

Relevant legislation

BEA - section 58.
UCC - section 3-417 (2).

Cross references

Transfer: article 12.
Forged signature: articles 4 (10),30.
Unauthorized signature: article 32 (3).
Material alteration: article 31.
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.
Knowledge: article 5.

Commentary

Paragraph (1 )

1. A person who transfers an instrument by mere
delivery (cf. article 12 (b)) is not liable on the instrument
since he has not signed it. However, such person may
incur liability under article 41. Under this article, he is
liable for any damages that a subsequent holder may
suffer as a consequence of any of the circumstances referred
to in subparagraphs (a) to (d) of paragraph (1).

2. The fact that the transferor did not know of any
such circumstance, whether negligently or not, does not
affect his liability under the article. Such liability benefits
any subsequent holder who, when taking the instrument,
has no knowledge of the deficiency. The liability under
article 41 is off the instrument and, thus, presentment and
protest are not conditions precedent to such liability.
It materializes the moment the instrument is transferred,
regardless of its date of maturity.

Example A. The maker issues a note to the payee (P)
for the sum of 1,000 Swiss francs. P endorses the note in
blank and delivers it to C who alters the sum payable

to 11,000 Swiss francs. C delivers the note to D who
does not know about the alteration, and D delivers it
to E who does not know about the alteration. E may
claim from the maker and from P 1,000 Swiss francs
under article 31 (1) (b). E has no right on the instrument
against C or D since they have not endorsed it. However,
E may recover from C or D, under article 41, 10 ,000
Swiss francs as compensation for the damages suffered
by him.

3. A person who transfers an instrument by mere
delivery and who has no knowledge of any circumstances
giving rise to liability under article 41 may exclude or
limit his liability by agreement off the instrument or by
an express stipulation on the instrument. Although this
faculty is not stated in article 41, it follows from the
fact that it is liability off the instrument and for dama
ges.

4. Under article 41 the holder may recover only those
damages which he has suffered "on account of" any factor
enumerated in paragraph (1). Consequently, insolvency
of the drawer would not confer a right of action under
article 41 on the transferee by mere delivery, since the
transferor is not deemed, under the article, to have warran
ted the solvency of a secohdary obligor.

5. The holder may recover only if, on account of the
factors enumerated, he has in fact suffered damages. This
is not the case where he has been paid the amount due,
for example, by a person whose signature had been forged
but who accepted it or represented it to be his own (cf.
article 30). Another example is where an instrument which
was dishonoured by non-payment was nevertheless paid.

Subparagraph (a)

6. According to article 30 a person whose signature
has been forged is not liable on the instrument. A holder
who takes the instrument without knowledge of the forgery
may therefore suffer loss by relying on the liability of that
person. Subparagraph (a) is intended to protect him against
such risk. The same is true with regard to an unauthorized
signature.

Example B. The maker issues a note which shows on it
that he signs as agent, though he had no authority to sign.
The payee endorses the note in blank to B who transfers
it by delivery to C. Upon dishonour by non-payment, C
has an action against B under article 41 (1) (a).

Subparagraph (b)

7. According to article 31 (1) (b) parties who have
signed the instrument before a material alteration are liable
according to the terms of the original text. This may
cause loss to a holder who receives an instrument without
knowledge of the alteration (cf. above example A, paragraph
2). Subparagraph (b) is intended to protect him.
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Subparagraph (c)

8. The transferee may be subject to a valid claim against
him and as a consequence may suffer loss.

Example C. The maker issues a note to the payee (P).
The note is stolen and P's signature is forged by A who
delivers the note to B. B endorses it in blank to C. C trans
fers it by mere delivery to D who is not a protected holder.
D is subject to a valid claim to the instrument by P and
may recover any ensuing damages from C under article
41 (l)(c).

Example D. The maker issues a note to the payee (P)
who endorses it in blank. The note is stolen from P by
T who transfers it to A who is not a protected holder.
A transfers the note to B who is not a protected holder.
The payee has a claim to the note against Band B may
recover any damages from A (article 41 (1) (c».

9. The same rule applies with regard to a valid defence
which a party prior to the transferor may raise against
the transferee.

Example E. The payee by fraud induces the maker to
issue. a note to him, the payee (P). P endorses the note
in blank and transfers it to A who is not a protected holder.
A transfers it to B who is not a protected holder. In an
action by B against the maker, the maker may raise the
defence of fraud. B has an action for damages against A.

Subparagraph (d)

10. This subparagraph protects the transferee against
the risk that the bill was dishonoured by non-acceptance
or non-payment. or that the note was dishonoured by non
payment. The words "was dishonoured" make it clear that
damages lie only if the instrument was dishonoured before
the transfer. Thus transfer by mere delivery, unlike trans
fer by endorsement, does not provide a warranty of pay
ment.

Paragraph (2)

11. Paragraph (2) limits the amount of damages to the
amount of the instrument. Other questions concerning
the extent of liability, such as mitigation of damages,
limitation of action, are left to the applicable national law.

Paragraph (3)

12. Following the rationale of the liability rule in
paragraph (l), Le. to protect the innocent transferee,
paragraph (3) specifies that only those transferees may
recover who are without knowledge of the defect which
causes the loss (as to the definition of "knowledge", see
article 5).

F. THE GUARANTOR

Article 42

(1) Payment of an instrument, whether or not it has
been accepted, may be guaranteed, as to the whole or part
of its amount, for the account of a party or the drawee.
A guarantee may be given by any person who mayor may
not already be a party.

(2) A guarantee must be written on the instrument or
on a slip affixed thereto (allonge).

(3) A guarantee is expressed by the words "guaran
teed", "aval", "good as aval" or words of similar import,
accompanied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone.
Unless the content otherwise requires:

(a)' A signature alone on the front of the instrument,
other than that of the drawer or the drawee, is a guarantee;

(b) The signature alone of the drawee on the front of
the instrument is an acceptance; and

(c) A signature alone on the back of the instrument
other than that of the drawee is an endorsement.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specification,
the person for whom he has become guarantor is the accep
tor or the drawee in the case of a bill, and the maker in the
case of a note.

Relevant legislation

BEA - no relevant provision and see section 56.
UCC - no relevant provision and see sections 3-402,

3-415 and 3-416.
ULB - articles 30 and 31.

Cross reference

Party: article 4 (8).

Commentary

1. In addition to the liability incurred by the drawer,
acceptor and endorser of a bill and the maker and endorser
of a note the Convention recognizes the special liability
of a person who signs an instrument as a "guarantor".
The liability is a guarantee of payment of the whole or part
of the amount of the instrument for the account of a party
or the drawee. Such a guarantee may be given by a stranger
or by someone who is already a party. The guarantee is
"transferable"· in nature in that it runs with the instrument.

2. The provisions of the Convention in respect of this
liability of a guarantor follow in substance the provisions of
the Geneva Uniform Law in respect of the giver of an aval.

3. The guarantee is given on the instrument itself,
or on an allonge or slip affixed to the instrument, by
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a signature accompanied by the words "guarantee", "pay
ment guaranteed", "aval", "good as aval" or by words
of similar import. However, if the guarantee is given on the
face of the instrument a signature alone is sufficient to
express the guarantee provided the signature is not that
of the drawee (in which case it is an acceptance) or the
drawer. A signature alone on the back of the instrument
is an endorsement.

4. The person signing as guarantor may, but need not,
indicate on the instrument for whose account he effects
the guarantee. In the absence of such indication the
guarantee is given for the acceptor or the drawee in the
case of a bill and for the maker in the case of a note. This
rule is justified by the fact that it is from the drawee,
acceptor or maker that payment must initially be demanded.

5. Under the Convention a person may become a
guarantor for the drawee and, indeed, if the guarantor
has not specified the person for whom he has become a
guarantor, the irrebuttable presumption is that he is the
guarantor of the drawee (and if the drawee has accepted
the bill, of the acceptor). In other words the essential
liability of the guarantor of the drawee or the acceptor
is to pay the bill when due: failure to present the bill
for payment does not discharge him of liability (cf. article
53 (3)) nor does failure to protest dishonour (cf. article
59 (3)).

Article 43

(1) A guarantor is liable on the instrument to the same
extent as the party for whom he has become guarantor,
unless the guarantor has stipulated otherwise on the instru
ment.

(2) If the person for whom he has become guarantor
is the drawee, the guarantor undertakes to pay the bill
at maturity.

Relevant legislation

ULB - article 32.

Cross reference

Maturity: article 4 (9).

Commentary

1. Subject to the exception stated in paragraph (2)
of this article the liability of a guarantor is of an accessory
nature: if the liability of the party for whom the guarantee
is given is a primary liability (as where that party is the
maker or the acceptor) the liability of the guarantor is
also primary. In such a case failure to present the instru
ment for payment does not discharge the guarantor (cf.
article 53 (3)), nor does failure to protest dishonour (cf.
article 59 (3)). Likewise if the liability of the party is
secondary, the liability of the guarantor is also secondary

and due presentment for acceptance (where necessary) and
due protest are, unless dispensed with, conditions precedent
to his liability.

2. A further corollary of the rule stated in paragraph
(1) is that the guarantor may base defences against his
liability on the instrument on the defences which the party
for whom he became guarantor may invoke. In addition
the guarantor may set up defences which are personal to
himself. On the other hand the guarantor is not entitled
to the benefit of excussion: the holder or a party who
has taken up and paid the instrument is not obliged to
demand payment first from the person in favour of whom
the guarantee was given. Therefore, the liability of the
guarantor is not dependent on the refusal to pay by the
person for whom he became guarantor. However the
guarantor, other than the guarantor for the drawee, cannot
be sued under the guarantee until the liability of the person
for whom he became guarantor has materililized.

3. Under paragraph (1) the guarantor may "stipulate
otherwise", i.e. the liability under a guarantee may be
extended or restricted by the giver thereof. Such stipula
tion may relate to any possible element of the guarantor's
liability in any possible way, including different time or
place of payment and reduction or increase of the amount.
For example, the guarantor may stipulate that the guaran
tee is given for part of the sum due or, where he is the
guarantor of the drawee, that his liability is subject to due
presentment and due protest, or that the guarantee is
given for a limited time.

4. The rule in paragraph (1) that the liability of a
guarantor is co-existent with the liability of the party for
whom he has become guarantor does, for obvious reasons,
not apply in the case where the guarantee is given for the
drawee. The liability of the guarantor of the drawee is to
pay the bill at maturity. Presentment of the bill for pay
ment to the drawee is not necessary to make such guaran
tor liable on the bill.

Article 44

The guarantor who pays the instrument has rights
thereon against the party for whom he became guarantor
and against parties who are liable thereon to that party.

Relevant legislation

ULB - article 32.

Cross reference

Party: article 4 (8).

Commentary

The guarantor upon payment of the instrument by him
acquires rights on it against the party for whom he became
guarantor and against those parties who are liable to that
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Article 45

A bill may be presented for acceptance.

A bill must be presented for acceptance:

party. The rights of the drawee's guarantor who pays the
bill are not dealt with in this Convention. Any action
by such guarantor against the drawee would be outside the
bill. It may be noted that the guarantor has rights on the
instrument against parties who are liable on it to the
party for whom he became guarantor even if he is not
a holder (as where the instrument was not transferred to
him under article 12). A guarantor who is not a holder
may not transfer the instrument.

CHAPTER FIVE. PRESENTMENT, DISHONOUR BY

NON-ACCEPTANCE OR NON-PAYMENT, AND RECOURSE

Section 1. Presentment for acceptance and dishonour
by non-acceptance

(1)

(2)

(a) When the drawer has stipulated on the bill that it
must be presented for acceptance;

(b) When the bill is drawn payable at a fixed period
after sight; or

(c) When the bill is drawn payable elsewhere than at
the residence or place of business of the drawee, except
where such a bill is payable on demand.

Relevant legislation

BEA - section 39.
UCC - section 3·501.
ULB - articles 21 and 22.

cross reference

Acceptance: article 37.

Commentary

1. The general rule embodied in this article is that
presentment for acceptance is optional except in the cases
stated in paragraph (2). The provisions of the Convention
pertaining to presentment for acceptance apply only to
bills of exchange, not to promissory notes. By accepting
the bill the drawee becomes liable on it (articles 29 (1) and
36). Except in the case referred to in article 46 (1) refusal
by the drawee of a bill to accept it gives rise to dishonour
and entitles the holder, upon due protest (article 55),
to exercise an immediate right of recourse against the
drawer and any endorser and guarantor (article 50 (2)).

Paragraph (2)

2. In the three cases stated in paragraph (2) presentment
for acceptance is a condition precedent to any right of
action against the drawer, any endorser and guarantor.

As to when presentment for acceptance· is dispensed with,
see article 48.

Subparagraph (a)

3. An express stipulation on a bill that it must be pre
sented for acceptance may be made only by the drawer
and benefits any subsequent party.

4. The drawer may stipulate that the bill must be
presented before a specified date (cf. articles 38 (3) and
47 (f)).

Subparagraph (b)

5. If a bill is drawn payable at a fixed period after
sight (cf. article 8 (3) (b)) presentment for acceptance is
necessary in order to determine the date of the instrument.
If the acceptor of such a bill omits to indicate the date
of his acceptance the holder may insert that date (cf.
article 38 (3)).

Subparagraph (c)

6. The rationale of the requirement that a bill drawn
payable elsewhere than at the residence or place of busi
ness of the drawee (a "domiciled" bill) must be presented
for acceptance is founded upon the need to advise the
drawee that a bill has been drawn upon him payable at
a place other than his residence or place of business so as
to enable him to provide his agent (usually a bank) with
the necessary funds. However, the requirement of present
ment for acceptance does not obtain in the case of a
demand bill. The holder of such a bill is entitled to immedi
ate payment and should not be required to present the
bill first for acceptance.

Article 46

(1) Notwithstanding the provisions of article 45 the
drawer may stipulate on the bill that it must not be pre
sented for acceptance or that it must not be so presented
before a specified date or before the occurrence of a
specified event.

(2) If a bill is presented for acceptance notwithstand
ing a stipulation permitted under paragraph (l) and accept
ance is refused, the bill is not thereby dishonoured.

(3) If the drawee accepts a bill notwithstanding a
stipulation that it must no't be presented for acceptance,
the acceptance is effective.

Relevant legislation

ULB - article 22.

Cross reference

Dishonour by non-acceptance: article 50.
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Commentary

1. This article deals with the express stipulation on
a bill that it shall not be presented for acceptance. The
legal effect of such a stipulation is that the holder may
not exercise an immediate right of recourse for dishonour
by non-acceptance. The drawer only may write such
stipulation on the bill and the stipulation benefits any
subsequent party.

Paragraph (1)

2. This paragraph permits a stipulation to the effect
that the bill must not be presented for acceptance or that
it must not be so presented before a date specified in the
stipulation or before the occurrence of a specified event.
Inquiries amongst banking and trade institutions have shown
that stipulations requesting the holder not to present the
bill before the occurrence of a specified event occur not
infrequently. In some countries, particularly Latin Ameri
can, it appears to be normal practice to delay present
ment until the merchandise has arrived or (in some African
countries) until after customs clearance. In some countries,
drawees often refuse to accept documentary bills on the
ground that the carrying vessel has not yet reached its
destination point, and a bill may therefore direct a holder
not to present it for acceptance until the vessel has arrived.

3. Such stipulation, if made on a bill drawn payable at
a fixed period after sight, does not affect the validity of the
instrument as an international bill of exchange on the ground
that the instrument would no longer be payable at a definite
time or would be "conditional". If the specified event did
not occur,for instance the vessel suffered shipwreck before
reaching its destination, presentment for acceptance as
directed by the stipulation is obviously impossible and would
be dispensed with under article 48 (b). In that case, the
holder would acquire an immediate right of recourse (by
virtue of article 50 (1) (b». The bill is not made "conditio
nal" by such a stipulation because the order to pay is not
conditional.

Paragraph (2)

4. The purpose of this rule is to lay down that if a bill
on which it is stipulated that it must not be presented
for acceptance is nevertheless so presented and acceptance
is refused, the refusal does not amount to a dishonour
by non-acceptance. Consequently, a refusal to accept
such a bill does not entitle the holder to an immediate
right of recourse against prior parties and they can become
liable only if the bill is dishonoured by non-payment.

Paragraph (3)

5. An acceptance is an engagement by the drawee that
he will pay the bill to the holder or to any party who
pays the bill in accordance with article 66. Accordingly,
an acceptance even if made in the context of a stipulation

under paragraph (1) binds the drawee and benefits all
parties.

Article 47

A bill is duly presented for acceptance if it is presented
in accordance with the following rules:

(a) The holder must present the bill to the drawee on
a business day at a reasonable hour;

(b) A bill drawn upon two or more drawees may be
presented to anyone of them, unless the bill clearly indicates
otherwise;

(c) Presentment for acceptance may be made to a
person or authority other than the drawee if that person or
authority is entitled under the applicable law to accept the
bill;

(d) If a bill is drawn payable on a fixed date, present
ment for acceptance must be made before or on the date of
maturity;

(e) A bill drawn payable on demand or at a fixed period
after sight must be presented for acceptance within one
year of its date;

if) A bill in which the drawer has stated a date or
time-limit for presentment for acceptance must be presen
ted on the stated date or within the stated time-limit.

Relevant legislation

BEA - sections 40 and 41.
UCC - sections 3-503 and 3-504.
ULB - articles 2, 22 and 23.

Cross references

Acceptance: article 37.
Date or time-limit for acceptance: articles 45 and 46.
Bill drawn upon two or more drawees: article 9.

Commentary

1. In order to establish the liability of parties because
of dishonour by non-acceptance, presentment for accept
ance, whether optional or mandatory (cf. article 45), must
be due presentment. Article 47 specifies what constitutes
due presentment for acceptance.

Paragraph (a)

2. As elsewhere in this Convention, the word "holder"
or "drawee" includes an authorized agent.

3. In contrast to presentment for payment, which is
local, Le. where the funds are, presentment for acceptance
is personal. It must be made to the drawee or his authorized
agent because he must write the acceptance. For this reason,
it is not necessary to set forth rules as to the place of pre
sentment for acceptance.
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4. The requirement that presentment must be made
"on a business day at a reasonable hour" refers to the
business day and reasonable hour at the place of the drawee.

Paragraph (b)

5. This paragraph envisages the special case of bills
drawn upon two or more drawees, and follows in this
respect section 3-504 (3) (a) of the UCC which eliminates
the requirement, found in section 41 (1) (b) of the BEA,
that presentment be made to each of two or more drawees.
Onder paragraph (b), presentment is to be made to all
drawees only when it is so indicated on the bill.

Paragraph (c)

6. This paragraph applies to cases where, for instance,
the drawee of a bill is dead or insolvent or where he is
incapable by reason of insanity, or where a body corporate
is in liquidation or has ceased to exist. These circumstances
excuse the holder from presentment for acceptance (article
48 (a)) and entitle him to treat the bill as dishonoured by
non-acceptance. However, presentment to a person or
authority entitled under the applicable law to accept the
bill is, if the other requirements of article 47 are met,
due presentment and an acceptance so obtained is a valid
acceptance.

Paragraphs (d) and (e)

7. These provisions lay down rules as to the time of
presentment for acceptance.

Paragraph (d)

8. Presentment for acceptance of a bill with a fixed
maturity date must be made on or before the date the bill
is payable. It may be noted that if acceptance is obtained
after maturity the acceptance will bind the acceptor (cf.
article 38 (2)), though in such a case the bill is not "duly pre
sented for acceptance" for the purposes of article 47. If
the bill was one which must be presented for acceptance
under article 45 (2) the drawer, the endorsers and the
guarantors would not be liable on the bill (cf. article 49).

Paragraph (e)

9. A bill payable at a fixed period after sight must be
presented for acceptance (cf. article 45 (2)(b )). Paragraph (e)
follows the ULB by requiring that such a bill must be pre
sented for acceptance within one year of its date. Under
article 1 (2) (d) a bill must be dated. The BEA and UCC
provide that an after sight bill must be either presented
for acceptance or negotiated within a reasonable time.
Since the concept of "reasonable time" with reference to
negotiable instruments is unknown outside the common
law countries and might lead to difficulties of application
on universal level, it has not been retained in this Conven
tion.

Paragraph (j)

10, This paragraph covers a bill on which the drawer
has stipulated that it be presented for acceptance on a
specified date or within a specified period of time. Such a
stipulation benefits any subsequent party.

Article 48

A necessary or optional presentment for acceptance is
dispensed with:

(a) If the drawee is dead or has no longer the power
freely to deal with his assets by reason of his insolvency,
or is a fictitious person or a person not having capacity
to incur liability on the instrument as an acceptor, or if
the drawee is a corporation, partnership, association or other
legal entity which has ceased to exist;

(b) When, with reasonable diligence, presentment
cannot be effected within the time-limits prescribed for
presentment for acceptance.

Relevant legislation

BEA - section 41 (2) and (3).
UCC - section 3-511.
ULB - article 54.

Cross references

Necessary or optional presentment for acceptance:
article 45.

Time-limits for presentment for acceptance: article 47
(d) to (j).

Commentary

1. Article 48 states the cases in which presentment
for acceptance is dispensed with. Under article 50 (1) (b)
such cases constitute constructive dishonour and under
article 50 (2) the holder may then, subject to any necessary
protest, exercise an immediate right of recourse.

2. The common law system and the Geneva Uniform
Law both recognize the existence of circumstances which
excuse the holder from an obligation to present a bill for
acceptance or for payment, or from drawing up a protest
or giving a notice of dishonour. However, there are sharp
differences as to the approach adopted, on the one hand,
by the BEA and UCC and, on the other hand, by the ULB.

(a) Under the English and American statutes, circum
stances beyond the control of the holder,excuse delay in
presentmen,t, protest or notice of dishonour. Once the cause
of delay has ceased to operate presentment or protest must
be made with "reasonable diligence". Presentment or pro
test or notice of dishonour is dispensed with when, after the
exercise of reasonable diligence, it cannot be effected. Un
der the ULB, the existence of an insurmountable obstacle
("vis major") extends the time-limits for presentment or
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for protest. The holder must, on pain of losing his right
of recourse against prior parties, present the bill or draw
up protest "without delay" if the "vis major" ceases, to
operate within a period of 30 days after maturitY,or, in
respect of demand bills' and after sight bills, within 30 days
as from the date on which the holder has given notice of
"vis major" to his endorser. The holder is dispensed from

'making presentment or. protest if the "vis major" continues
to' operate beyond that period, and he is then permitted
to exercise an immediate right of recourse;

(b) The. grounds upon which presentment or protest
is excused or dispensed with under the two systems also
differ. The ULB ,mentions only "vis major", including the
"legal prohibition (prescription legale) by any State", but
excludes expressly "facts which are purely personal to the
holder". Under the BEA and UCC, such "personal facts"
can be a legitimate cause for delay or for dispensation;

(c) The BEA and UCC set forth grounds, excusing
delay in presentment or protest or dispensing with these
formalities, that are not expressly mentioned in the ULB,
and vice versa.

3. Article 48 does not make provision for'the excuse
of delay. The Convention adopts a system of fixed time
limits for presentment for acceptance (article 47), as in the
ULB, rather than the concept of reasonable time recognized
under Anglo-American law. Ifby reasonable diligence pre
sentment for acceptance cannot be made within the pre
scribed time-limits for such presentment,presentment is
completely dispensed with.

4. If the drawee is dead, insolvent or without capacity
to incur liability on the instrument as an acceptor, or is a
body corporate in liquidation or having ceased to exist,
the holder may either present the bill "to a person or
authority other than the drawee if that person or autho
rity is entitled under the applicable law to accept the bill"
(article 47 (c» or treat the bill as dishonoured and exercise
an immediate right of recourse against prior parties. The
question what constitutes insolvency or incapacity is left
to the applicable national law.

5. If the drawee is a fictitious person the holder is
entitled to treat the bill as dishonoured and exercise an
immediate right of recourse. The fact that the drawee is a
fictitious person does not violate the formal requisites
under article I (2) (b).

Article 49

If a bill which must be presented for acceptance is not
so presented, the drawer, the endorsers and their guarantors
are not liable on the bill.

Relevant legislation

BEA - sections 39 (3) and (4), and 40.

UCC - sections 3·501 and3·502.
ULB - article 53.

Cross reference

Bills that must be presented for acceptance: article 45 (2).

Commentary

If the bill is one which must be presented for acceptance
(cf. article 45 (2» due presentment for acceptance is a con.
dition precedent to theliabilitv ofparties prior to the holder.
If the bill is not so presented a refusal by the drawee to
pay ,the bill does not constitute dishonour by non-payment
and does not entitle the holder to a right of recourse against

.prior parties.

Article 50

(1) A bill is considered to be dishonoured by non
acceptance:

(a) When the drawee, upon due presentment, expressly
refuses to accept the bill or acceptance cannot be obtained
with reasonable diligence or when the holder cannot obtain
the acceptance to which he is entitled under this Convention;

(b) If presentment for acceptance is dispensed with
pursuant to article 48, unless the bill is in fact accepted.

(2) If a bill is dishonoured by non-acceptance the
holder may:

(a) Subject to the provisions of article 55,exercise
an immediate right of recourse against the drawer, the
endorsers and their guarantors;

(b) Exercise an immediate right of recourse against
the guarantor of the drawee.

Relevant legislation

BEA - sections 42 and 43.
UCC - sections 3-502 and 3-507.
ULB - article 53.

Cross references

Due presentment: article 47.
Presentment dispensed with: article 48.
Acceptance to which the holder is entitled: article 39.
Right of recourse: article 55.

Commentary

1. Pursuant .to article 30 the holder of a bill is entitled
to an unqualified acceptance; a qualified acceptance consti
tutes dishonour (cf. article 39).

2. The fact that a bill has been dishonoured by non~

acceptance does not prevent the drawee from accepting it
subsequently (cf. article 38 (2».
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3. Article 50 (1) lays down what constitutes 4ishonour
by non-acceptance. Article 50 (2) states the legal effect of
such dishonour. The exercise of the immediate right of
recourse is subject to due protest (cf. article 55). In such a
case presentment for payment is dispensed with (cf. article
52 (2».

4. Pursuant to article 42 (1) payment ofthe bill may
be guaranteed for the account of the drawee. If the guaran
tor of the drawee pays the bill the other parties are dis
charged.

Section 2. Presentment for payment and dishonour by
non-payment

Article 51

An instrument is duly presented for payment if it is
presented in accordance with the following rules:

(a) The holder must present the instrument to the
drawee or to the acceptor or to the maker on a business
day at a reasonable hour;

(b) A bill drawn upon or accepted by two or more
drawees. or a note signed by two or more makers. may be
presented to anyone of them. unless the instrument clearly
indicates otherwise;

(c) If the drawee or the acceptor or the maker is
dead. presentment must be made to the persons who under
the applicable law are his heirs or the persohsentitled to
administer his estate;

(d) Presentment for payment may be made to a per
son or authority other than the drawee, the acceptor or
the maker if that person or authority is entitled under the
applicable law to pay the instrument;

(e) An instrument which is not payable on demand
must be presented for payment on the date of maturity
or on the business day which follows;

if) An instrument which is payable on demand
must be presented for payment within one year of its
date;

(g) An instrument must be presented for payment:

0) At the place of payment specified on the instru
ment; or

(ii) If no place of payment is specified, at the address
of the drawee or the acceptor or the maker indi
cated on the instrument; or

(iii) If no place of payment is specified and the address
of the drawee or the acceptor or the maker is not
indicated, at the principal place of business or
habitual residence of the drawee or the acceptor or
the maker;

(h) An instrument may be. presented for payment at
a clearing-house.

Relevant legislation

BEA - section 45.
UCC - sections 3-503 and 3-504.
ULB - articles 34 and 38.

Cross references

Holder: articles 4 (6) and 14.
Bill drawn upon two or more drawees: article 9 (1).
Note signed by two or more makers: article 9 (2).
Instrument payable on demand: article 8 (1) and (2).

Commentary

1. In order to estabish the liability of parties because
of dishonour by non-payment, presentment for payment
must be due presentment. Article 51 specifies what consti~

tutes due presentment for payment.

Paragraph (a)

2. As elsewhere in this Convention, the word "holder",
"drawee", "acceptor" or "maker" includes an authorized
agent.

3. The requirement that presentment must be made
"on a business day at a reasonable hour" refers to the busi
ness day and reasonable hour at the place of the drawee,
the acceptor or the maker, as the case may be.

Paragraph (b)

4. Under paragraph (b) presentment is to be made to
all drawees or to all makers only when it is so indicated on
the instrument. If a place of payment is specified on the
instrument the holder must present it to the drawee, the
acceptor or maker at that place, but if two or more
drawees, acceptors or makers have their residence or place
of business at that place the holder may presentthe instru
ment to anyone of them.

Paragraph (c)

5. In contrast with presentment for acceptance (article
48 (a) the death of the drawee or the acceptor or the
maker does not dispense with presentment for payment
but the holder must present the instrument for payment
to the person who under the applicable law is his heir or
the person administering his estate.

Paragraph (d)

6. This paragraph applies to cases where, for instance,
the drawee, the acceptor or the maker is insolvent or where
he is incapable by reason of insanity, or where a body
corporate is in liquidation or has ceased to exist. These
circumstances excuse the holder from presentment for
payment (cf. article 52 (2) (d» and entitle him to treat the
instrument as dishonoured by non-payment. However,
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presentment to a person or authority entitled under the
applicable law to pay the instrument is due presentment.

Paragraphs (e) and if)

7. These paragraphs set forth rules as to the time at
which or within which presentment for payment must
be made. Presentment for payment after the business day
following the date of maturity (in the case of instruments
payable at a definite time) or within one year of the date
of the instrument (in the case of instruments payable on
demand) deprives the holder of the right of recourse if
the instrument is dishonoured and prior parties will not be
liable to him on it. However, presentment for payment is
unnecessary to render the acceptor liable (cf. article 36(2)).

Paragraphs (g) and (h)

8. Since presentment for payment is "local" (cf.
paragraph 3 of the commentary to article 47), paragraphs (g)
and (h) set forth rules regarding the proper place of present
ment for payment.

Article 52

(1) Delay in making presentment for payment is ex
cused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, presentment must be made with reason
able diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benfits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in
whose favour it was made:

(b) If an instrument is not payable on demand, and
the cause of delay in making presentment continues to oper
ate beyond 30 days after maturity;

(c) If an instrument is payable on demand, and the
cause of delay continues to operate beyond 30 days after
the expiration of the time-limit for presentment for pay
ment;

(d) If the drawee, the maker or the acceptor has no
longer the power freely to deal with his assets by reason of
his insolvency, or is a fictitious person or a person not having
capacity to make payment, or if the drawee, the maker or
the acceptor is a corporation, partnership, association or
other legal entity which has ceased to exist;

(e) If there is no place at which the instrument must
be presented in accordance with article 51 (g).

(3) Presentment for payment is also dispensed with as
regards a bill, if the bill has been protested for dishonour by
non-acceptance.

Relevant legislation

BEA - section 46.
uee - section 3-511.
ULB - articles 44 and 54.

Cross reference

Instrument payable on demand: article 8 (1) and (2).

Commentary

1. Article 42 provides for the excuse of delay in making
presentment of an instrument for payment and states the
grounds on which such presentment is dispensed with.

Paragraph (1)

2. When delay is excused the liability of parties prior
to the holder is not affected on the ground that there was
no due presentment for payment. Under paragraph (1) de
lay is excused whenthe holder is prevented from presenting
the instrument for payment by circumstances beyond his
control which he could neither avoid nor overcome. When
the cause of delay ceases to operate presentment must be
made with reasonable diligence. However, if such cause
continues to operate beyond 30 days after maturity (in the
case of instruments not payable on demand) or after the
expiration of the time-limit for presentment for payment
(in the case of instruments payable on demand) present
ment is altogether dispensed with and a right of recourse
may be exercised against parties secondarily liable on the
instrument.

Paragraph (2)

3. Paragraph (2) states the cases where presentment
for payment is dispensed with. Under article 54 (1) (b) such
cases constitute constructive dishonour and under article
54 (2) the holder may then, subject to any necessary pro
test, exercise a right of recourse.

Subparagraph (a)

4. A waiver of presentment for payment may be stipu
lated expressly on the instrument or expressly or impli
edly off the instrument. If waiver is on the instrument
the dispensation is operative only as regards the party
waiving presentment except if waiver is made by the
drawer in which case the dispensation runs with the inst
rument and is operative as regards any party subsequent
to the drawer. A waiver of presentment on the instrument
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benefits any holder. If waiver is off the instrument, whether
impliedly (as where payment is made after the date of
maturity) or expressly, the dispensation is operative only
as regards the party waiving presentment and benefits
only a holder in whose favour there has been a waiver.

Subparagraph (d)

5. As noted in the commentary to article 51, the
death of the drawee, the maker or acceptor is not a ground
for dispensation and in such a case, the holder must present
the instrument for payment to the deceased's heir or to
the person administering the deceased's estate. However,
insolvency of the drawee, the maker or the acceptor, or
the fact that he is a fictitious person oJ iswithout capacity
to pay an instrument, or the fact that the drawee etc. is
a corporate body or other legal entity which has ceased
to exist are grounds dispensing with the necessity for pre
sentment for payment.

Paragraph (3)

6. Protest for dishonour by non-acceptance of a bill
entitles the holder to an immediate right of recourse. Con
sequently, such protest dispenses with the necessity for
presentment for payment. Paragraph (3) does not apply
where the drawer has stipulated on the bill that it must
not be presented for acceptance: refusal by the drawee to
accept such a bill does not constitute dishonour (cf. article
46 (2».

Article 53

(1) If a bill is not duly presented for payment, the drawer,
the endorsers and their guarantors are not liable thereon.

(2) If a note is not duly presented for payment, the
endorsers and their guarantors are not liable thereon.

(3) Failure to present an instrument for payment
does not discharge the acceptor or the maker or their
guarantors or the guarantor of the drawee ofliability thereon.

Relevant legislation

BEA - section 45.
VCC - sections 3-501 and 3-502.
VLB - article 53.

Cross reference

Due presentment for payment: article 51.

Commentary

1. Presentment for payment of a bill is one of the con
ditions precedent to the liability of parties prior to the
holder. Therefore, non-presentment or failure to present
the bill in accordance with the requirements of due pre-

sentment (article 51) deprives the holder of his right of
recourse against prior parties. The drawee may of course
accept the bill after maturity, and such an acceptance
will make him liable to the holder and any party subse
quent to the holder (article 38 (2». Presentment for pay
ment is not necessary to render the acceptor liable (cf.
article 36 (2» or the guarantor of the drawee.

2. Presentment for payment of a note is not necessary
in order to render the maker liable (cf. article 35 (I» or his
guarantor. However such presentment is a condition prece
dent to the liability of the endorsers and their guarantors.

Article 54

(1) An instrument is considered to be dishonoured
by non-payment:

(a) When payment is refused upon due presentment
or when the holder cannot obtain the payment to which he
is entitled under this Convention;

(b) If presentment for payment is dispensed with
pursuant to article 52 (2) and the instrument is unpaid at
maturity.

(2) If a bill is dishonoured by non-payment, the holder
may, subject to the provisions of article 55, exercise a right
of recourse against the drawer, the endorsers and their
guarantors.

(3) If a note is dishonoured by non-payment, the
holder may, subject to the provisions of article 55, exercise
a right of recourse against the endorsers and their guarantors.

Relevant legislation

BEA .....: section 47.
UCC - section 3 -507.
ULB - article 43.

Cross references

Due presentment for payment: article 51.
Dispensation of presentment for payment: article 52 (2).
Payment to which the holder is entitled: articles 69, 70

and 71.

Commentary

Paragraph (1 )

1. Article 54 states when an instrument is dishonoured
by non-payment. Paragraph 1 (a) deals with actual dis
honour by non-payment: when payment is refused or the
holder cannot obtain the payment to which he is entitled.
Paragraph (1) (b) deals with constructive dishonour by non
payment: when presentment for payment is dispensed
with under article 52 (2).
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Payment to which the holder is entitled

2. Pursuant to articles 69 and 70 the holder may re
fuse to take partial payment and refuse to take payment
in a place other than the place where the instrument was
presented for payment in accordance with article 51. There
fore, the refusal by the holder to take such payment
results in dishonour by non-payment.

3. Pursuant to article 71 the refusal of the holder to
take payment of an instrument, denominated in foreign
currency or to be paid in a specified currency, in local
currency results in dishonour by non-payment.

Paragraphs (2) and (3)

4. The effect of dishonour by non-payment is that the
holder is, subject to any necessary protest (cf. article 55),
entitled to exercise a right of recourse against the drawer,
the endorsers and the guarantors of the drawer and endorsers
in the case of a bill and against the endorsers and the
guarantors of the endorsers in the case of a note.

Section 3. Recourse

A. PROTEST

Article 55

If an instrument has been dishonoured by non-acceptance
or by non-payment, the holder may exercise a right of
recourse only after the instrument has been duly protested
for dishonour in accordance with the provisions of articles
56 to 58.

Relevant legislation

BEA - sections 48 and 51 (2).
UCC - section 3-501 (2) and (3).
ULB - article 44.

Cross references

Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.
Holder: articles 4 (6) and 14.
Protest for dishonour: articles 56 to 58.

Commentary

1. The effect of dishonour by non-acceptance or by
non-payment is that it entitles the holder to a right of
recourse against the drawer, endorsers and guarantors. The
making of a protest is necessary in order for the holder to
be entitled to exercise that right. Protest where protest is
necessary is a condition precedent to the liability of the
drawer, endorsers and guarantors. The acceptor and his
guarantor remain liable on a bill, and the maker and his
guarantor on a note, irrespective of whether the bill or

note was presented for payment or protested for non-pay
ment.

Protest and notice of dishonour

2. Under article 44 of the ULB, non-acceptance or
non-payment must be evidenced by an authenticated act
(protest for non-acceptance or non-payment). Questions
as to the form of protest are left to the law of the place
in which the protest must be drawn up. The Geneva Con
vention providing a Uniform Law for Bills of Exchange
and Promissory Notes, in article 8 of annex II (reserva
tions), permits a Contracting State to "prescribe that pro
test to be drawn up in its territory may be replaced by a
declaration dated and written on the bill itself, and signed
by the drawee, except where the drawer stipulates in the
body of the bill of exchange itself for an authenticated
protest".

3. Under Anglo-American law the exercise of the right
of recourse consequent upon dishonour requires, as a gene
ral rule, notice of dishonour. If notice of dishonour is not
given the drawer and endorsers in the case of a bill and the
endorsers in the case of a note are discharged (cf. BEA
section 48;UCC section 3-501, but see section 3-501 (2)
(b) as regards the drawer). Protest is reqUired only in the
case of foreign bills of exchange (cf. BEA section 51 (1);
UCC section 3 -SOl (3)).

4. Under this Convention the exercise of a right of
recourse is conditional upon effectuating protest and faiiure
to protest results in the discharge of any endorser of a bill
or note, the drawer of a bill, and their guarantors. Notice
of dishonour is, under this Convention, not a condition
precedent to liability of parties secondarily liable but may
give rise to an action for damages suffered by a party
because of not having received notice (cf. article 64).

Article 56

(1) A protest is a statement of dishonour drawn up
at the place where the instrument has been dishonoured
and signed and dated by a person authorized in that respect
by the law of that place. The statement must specify:

(a) The person at whose request the instrument is
protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any,
or the fact that the drawee or the acceptor or the maker
could not be found.

(2) A protest may be made:

(a) On the instrument itself or on a slip affixed there
to (allonge); or

(b) As a separate document, in which case it must
clearly identify the instrument that has been dishonoured.
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(3) Unless the instrument stipulates that protest must
be made, a protest may be replaced by a declaration written
on the instrument and· signed and dated by the drawee or
the acceptor or the maker, or, in the case of an instrument
domiciled with a named person for payment, by that
named person; the declaration must be to the effect that
acceptance or payment is refused.

(4) A declaration made in accordance with paragraph
(3) is deemed to be a protest for the purpose of this Con
vention.

Relevant legislation

BEA -:- section 51 (7).
UCC - section 3-509.
ULB - article 44; article 8 of annex II of the Geneva

Convention of 1930.

Cross references

Protest as a condition precedent to the liability ofparties:
articles 55 and 59.

Dishonour: articles 50 and 54.

Commentary

1. Under article 56 protest may be made (a) in the
form of a written statement, on the instrument itself orin
a separate document, signed by a person authorized by the
law of the place of dishonour to certify dishonour or (b) in
the f(>on of a written declaration on the instrument, signed
by the person dishonouring it, to the effect that acceptance
or payment mentioned under (a) above and paragraphs (3)
and (4) with the declaration written on the instrument
mentioned under (b) above.

2. The object of protest is to provide proof that the
instrument was duly presented for acceptance or for pay
ment and of dishonour by the drawee or the acceptor or
the maker consequent upon such presentment. However, if
presentment for acceptance or for payment is dispensed
with under articles 48 or 52 (2), protest for dishonour by
non-acceptance or non-payment is also dispensed with (cf.
article 58 (2) (d».

3. Pursuant to article 66 the holder in a recourse
action may recover from any party liable any expenses
of protest.

4. If the holder of a bill takes a partial acceptance
(ef. article 39 (3» he must protest the bill as to the balance
of its amount. Similarly, if the holder of an instrument
takes partial payment (cf. article 69 (2» he must protest the
instrument as to the balance of its amount.

5. Protest is unnecessary to render liable the acceptor
of a bill (cf. article 36 (2» or the maker of a note (cf. article
35 (1», the guarantor of either (cf. article 43 (1», or the
guarantor of the drawee (cf. article 59 (3».

Article 57

(1) Protest for dishonour of a bill by non-acceptance
must be made on the day on which the bill is dishonoured
or on one of the two business days which follow.

(2) Protest for dishonour of an instrument by non
payment must be made on the day on which the instrument
is dishonoured or on one of the two business days which
follow.

Relevant legisfation

BEA - sections 51 (4) and 93.
UC,C - section 3-509 (4) and (5).
ULB - article 44.

Cross references

Form of protest: article 56.
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

Article 57 lays down the time-limits within which· an
instrument must be protested for dishonour. Failure to
observe these time-limits deprives the holder of his right
of recourse against parties other than the acceptor or the
maker or their guarantors or the guarantor of the drawee.

Article 58

(1) Delay in protesting an instrument for dishonour is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, protest must be made with reasonable diligence.

(2) Protest for dishonour by non-acceptance or by
non-payment is dispensed with: '

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:

(i) If made on the instrument by the drawer, binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits
any holder;

(iii) If made outside the instrument, binds only the
party making it and benefits only a holder in whose
favour it was made;

(b) If the cause of delay under paragraph (1) in making
protest continues to operate beyond 30 days after the date
of dishonour;

(c) As regards the drawer of a bill, if the drawer and
the drawee or the acceptor are the same person;

(d) If presentment for acceptance or for payment is
dispensed with in accordance with article 48 or 52 (2).
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Relevant legislation

BBA - section 51 (9).
UCC - section 3-511.
ULB - article 54.

Cross reference

Time-limit within which protest must be made: article 57.

Commentary

Paragraph (1)

1. When delay in protesting an instrument for dishonour
is excused the liability ofparties is not affected on the ground
that there was no protest. Delay is excused when the holder
is prevented from effecting protest by circumstances beyond
his control which he could neither avoid nor overcome.
When the cause of delay ceases to operate protest must be
made with reasonable diligence. However, if such cause
continues to operate beyond 30 days from the date of dis·
honour, protest is altogether dispensed with and a right of
recourse may be exercised against parties secondarily liable
on the instrument.

Paragraph (2)

2. Paragraph· (2) states the cases where protest is dis
pensed with. The effects of waiver of protest by the drawer,
his endorser or guarantor on or off the instrument are, as
regards the person or party waiving protest and the holder
whom the waiver benefits, identical to the effects of a
waiver of presentment for payment (see paragraph 4 of the
commentary to article 52).

3. Where the drawer and the drawee or acceptor are
the same person protest is dispensed with as regards the
.drawer by reason of the fact that the drawer having dis
honoured the bill in his capacity as drawee or acceptor
cannot require proof of the dishonour.

Article 59

(1) If a bill which must be protested for non-accept
ance or for non-payment is not duly protested, the drawer,
the endorsers and their guarantors are not liable thereon.

(2) If a note which must be protested for non-pay
ment is not duly protested, the endorsers and their guaran
tors are not liable thereon.

(3) Failure to protest an instrument does not discharge
the acceptor or the maker or their guarantors or the guaran
tor of the drawee of liability thereon.

Relevant legislation

BBA - section 51 (2).
UCC - sections 3-501 (3) and (4), and 3·502.
ULB - article 53.

Cross reference

Due protest: articles 56 and 57.

Commentary

1. Failure on the part of the holder to make due pro
test under articles 56 and 57, unless excused or dispensed
with under article 58, results in the absence of liability of
parties secondarily liable on the instrument.

2. The liability of the acceptor, the maker, their
guarantors and the guarantor of the drawee is a primary
liability and no protest is necessary to render any of them
liable on the instrument.

B. NOTICE OF DISHONOUR

Article 60

(1) The holder, upon dishonour ofa bill by non-accept·
ance or by non-payment, must give notice of such dishonour
to the drawer, the endorsers and their guarantors.

(2) The holder, upon dishonour of a note by nQn-pay
ment, must give notice of such dishonour to the endorsers
and their guarantors.

(3) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately
preceding him and liable on the instrument.

(4) Notice of dishonour operates for the benefit of
any party who has a right of recourse on the instrument
against the party notified.

Relevant legislation

BBA - section 49 .
UCC - sections 3·501 and 3-508.
ULB - article 45.

Cross references

Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

1. As noted in the commentary to article 55 (paragraphs
2-4), the Convention follows the approach of the ULB in
considering protest as one of the conditions precedent to the
liability of parties secondarily liable. In line with the ULB,
the duty of the holder to give due notice of dishonour is
not a condition precedent to the liability of the parties
entitled to notice but the holder is liable for damages
which sucr parties may have suffered as a consequence
of his failure to give due notice. Article 60 should therefore
be read in conjunction with article 64 which states the con
sequences offailure to give due notice of dishonour.
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2. According to article 60 notice of dishonour must be
given by the holder to any prior party secondarily liable and
by any party, who has himself received notice, to the party
immediately preceding him and liable on the instrument.
However, the notice operates for the benefit of any party
who has a right of recourse against the party who received
notice of dishonour.

Example. The payee endorses the bill to A. A endorses
it to B, B to C and C to D. Upon dishonour of the bill by
the drawee, D must, under article 60, give notice of dis
honour to the drawer, the payee, A, Band C and failure to do
so will render D liable for· damages to the party paying the
bill. When C receives notice of dishonour from D, C, in
turn, must give notice of dishonour to B.,Notice sent by D
to the drawer enures for the'benefit of the payee, A, Band C.

3. Th,e rule stated in paragraph (3) specifies that notice
must be given to im immediately preceding party who ~s

liable on the instrument. Therefore, in the example given
above (paragraph 2), if B had endorsed the bill without
recourse, C, having received notice from D, must now give
notice to A.

Article 61

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the instrument
and state that it has been dishonoured. The return of the
dishonoured instrument is sufficient notice, provided it is
accompanied by a statement indicating that it has been
dishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means appro
priate in the circumstances, whether or not it is received
by that party.

(3) The burden of proving that notice has been duly
given rests upon the person who is required to give such
notice.

Relevant legislation

BEA - section 49 (5), (6), (7) and (15).
UCC - section 3-508 (3) and (4).
ULB - article 45.

Cross references

Notice of dishonour: articles 60 to 64.
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

1. This article retains the substance of the relevant
provisions of the BEA, UCC and ULB. It is not necessary
that the notice be given in any particular form. It may
be given in writing or orally provided that the communica-

tion identifies the instrument and conveys the fact that it
has been dishonoured by non-acceptance or non-payment.
The return of the dishonoured instrument with an indication
on or off the instrument that it was dishonoured consti
tutes sufficient notice.

2. Written notice is duly given when it is sent even
though it is not received by the addressee. However, the
burden of proof that due notice has been given falls on the
person who, under article 60, is obliged to giv!l notice.

Article 62

Notice of dishonour must be given within the two busi
ness days which follow:

(a) The day of protest or, if protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice given by another party.

Relevant legislation

BEA - section 49 (12).
UCC - section 3-508 (2).
ULB - article 45.

Cross references

Time-limit for protest: article 57.
Protest dispensed with: article 58 (2).

Commentary

1. Article 62 sets forth the period of time within
which notice of dishonour can duly be given. It is commer
cially desirable that parties liable on the instrument as a
consequence of dishonour be advised without delay that
they have become liable. Inquiries amongst banking and
trade circles have led to the conclusion that a period of
three days (Le., the day of protest or, where protest is
dispensed with, tht] day of dishonour, and the two business
days that follow) is an adequate and practicable period in
which to give notice; it will, in most cases, enable the
holder's agent in a foreign country where the instrument
was payable to inform his principal of the dishonour and
will enable the holder to give notice to prior parties. Thus,
if the instrument is payable on a Monday the holder may
present it not only on that day but also on Tuesday (cf.
article 51 (e)). According to article 57 protest must be made
on the day on which the instrument is dishonoured (on
Monday or Tuesday as the case may be) or on one of the
two business days which follow (on Wednesday or Thursday
at the latest as the case may be). Pursuant to article 62
notice of dishonour may duly be given on Wednesday or
Thursday (in the above example) or within the two business
days which follow, Le. either Friday or Monday of the
following week.

2. When a party secondarily liable has received notice
he in turn may duly give notice on the day on which he
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received notice or on one of the two business days which
follow the day of receipt of notice.

Article 63

(1 ) Delay in glVlng notice of dishonour is excused
when the delay is caused by circumstances which are beyond
the control of the holder and which he could neither
avoid nor overcome.' When the cause of delay' ceases to
operate,notice must be given with reasonable diligence.

(2) Notice of disho'nouris dispen9'ed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;

(b) If the drawer, an endorser or guarantor has waived
notice of dishonour expressly or by implication; such
waiver:

(i) If made on the instrument by the drawer, ·binds
any subsequent party and benefits any holder;

(ii) If made on the instrument by a party other than
the drawer, binds only that party but benefits any
holder;

(iii) If made outside the instrument, binds only the
party making it-and benefits only lrholderinwhose
favour it was made:

(c) As regards the drawer ofthe.bill, if the drawer and
the drawee or the acceptor are the same person.

f?elevant legislation

BEA - section 50.
UCC - section 3-511.

Cross reference

Time-limit for giving notice: article 62.

Commentary

1. Paragraph (1) sets forth the ground justifying delay
in' giving notice of dishonour. The provision is similar to
paragraph (1) of article 52 in respect of delay in making
presentment' for payment and paragraph (1) of article 58
in respect of delay in protesting an instrument. When delay
.is excused the liability of the person who is obliged to give
notice (Le.for damages, cf. article 64) is not affected on the
ground that there Was no due notice.

2. Paragraph (2) states the cases in which notice of
dishonour is dispensed with. In such cases the person
obliged to give notice is not liable for damages under article
64.

3. As to the legal effects of waiver on or off the instru
ment see the commentary to article 52 (paragraph 4).

Article 64

Failure to give notice of dishonour renders a persori who
is reqUired to give such notice under article 60 to a party
who is entitled to receive such notice liable for any damages
which that party may suffer from such failure, provided that
such damages do not exceed the amount referred to in
article 66 or 67.

Relevant legislation

BEA- section 48.
UCC - section 3-50~ (2).
ULB - article 45.

Cross references

By whom and to wh,om notice of dishonour must be
given: article 60.

Form of notice: article 61.
When to give notice: article 62.
Delay in giving notice: article 63 (1).
Notice dispensed with: article 63 (2).

Comm~ntary

1. The consequences of failure to give notice differ
sharply between the Anglo-American law and the Geneva
Uniform Law. Under the BEA and the UCC, the giving of
notice of dishonour is necessary to charge parties and is
thus a conditionprecederit to their liability on the bill to
the holder or to any other party who ha~ acquired a right
of recourse against them. Under the ULB, failure to give
notice does not discharge the drawer's or prior endorsers'
liability on the bill, but merely makes the party who failed
to give noti~e liable for the damages resulting from such
failure. Under the ULB, therefore, a holder or any other
party who acquires a right of recourse, but failed to give
notice, may exercise such right of recourse upon due pro
test.

2. Article 64 follows the ULB approach. Due notice of
dishonour is not a condition precedent to liability of secon
dary parties on the instrument but renders the person
\\iho failed to give notice. liable for damages resulting from
such failure" The ampunt of damages is limited to the
amount of the instrument and may include the interest
and expenses due under article 66 or 67 .

Section 4. Amount payable

Article 65

The holder may exercise his rights on the instrument
against anyone party, or several or all parties, liable there
on and is not obliged to observe the order in which the
parties have become bound.
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Relevant legislation

ULB - article 47.

Cross references

Parties liable on the instrument: Section 2 of Chapter
Four.

Liability of the drawer: article 34.
Liability of the maker: article 35.
Liability of the acceptor: article 36 (2).
Liability of the endorser: article 40.
Liability of the guarantor: article 43.

Commentary

The liability of the parties to an instrument and the con
ditions in which they become liable are stated in Section 2
of Chapter Four of this Convention. Article 65 is intended
to make clear that the holder in exercising his rights on the
instrument may proceed against all parties together or against
all parties individually or against any individual party with
out being required to observe the order in which they have
become liable. The right of recourse against the drawer,
acceptor, endorsers and guarantors (in the case of a bill)
and the maker, endorsers and guarantors (in the case of a
note) is conditioned upon the holder's having duly presen·
ted the instrument and protested the dishonour, except in
those cases where presentment and protest is dispensed with.

Article 66

(1) The holder may recover from any party liable:

(a) At maturity: the amount of the instrument with
interest, if interest has been stipulated for;

(b) After maturity:

(i) The amount of the instrument with interest, if
interest has been stipulated for, to the date of
maturity;

(ii) If interest has been stipulated to be paid after
maturity, interest at the rate stipulated, or in the
absence of such stipulation, interest at the rate
specified in paragraph (2), calculated from the
date of presentment on the sum specified in para
graph (1) (b) (i);

(iii) Any expenses of protest and of the notices given
by him;

(c) Before maturity:

(i) The amount of the bill with interest, if interest has
been stipulated for, to the date of payment, sub
ject to a discount from the date of payment to the
date of maturity, calculated in accordance with
paragraph (3);

(ii) Any expenses of protest and of the notices given
by him.

(2) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar appro
priate rate effective in the main centre of the country
where the instrument is payable. If there is no such rate,
the rate of interest shall be [2] per cent per annum above
the official rate (bank rate) or other similar appropriate
rate effective in the main centre of the country in the
currency of which the instrument is payable. In the absence
of any such rates, the rate of interest shall be [ ] per cent
per annum.

(3) The discount shall be at the official rate (discount
rate) or other similar appropriate rate effective on the
date when recourse is exercised at the place where the
holder has his principal place of buSiness, or if he does not
have a place of business his habitual residence, or if there
is no such rate then at the rate of [ ] per cent per annum.

Relevant legislation

BEA - section 57.
UCC - no equivalent provision, but see section 3-122.
ULB - article 48.

Cross references

Holder: articles 4 (6) and 14.
Maturity: article 4 (9).
Stipulation of interest: article 6.

Commentary

1. Article 66 lays down what sums of money are owed
to the holder at maturity and what sums of money he
may recover, in a recourse action upon dishonour, from
a party liable to him, after maturity (upon dishonour by
non-payment) and before maturity (upon dishonour
by non-acceptance). At maturity the holder is entitled
to be paid the amount of the instrument and any interest
(cf. article 6). According to article 69 the holder is not
obliged to take partial payment. Upon the dishonour of
an instrument by non-acceptance or non-payment the
holder may recover from any party liable on the instrument
(cL articles 50 (2) and 54 (2) and (3)). Paragraph (1)
(b) and (c) lay down what the holder may recover in these
cases. After maturity the holder may recover the amount
payable at maturity; delay interest at the rate stipulated or,
if not stipulated, at the rate specified in paragraph (2)
calculated from the date of presentment on the amount
payable at maturity; and any expenses consequent upon the
making of protest and the giving of any notice ofdishonour.
Before maturity the amount of the instrument is subject
to a discount but interest, if stipulated, runs to the date
of payment.

2. The expenses referred to in paragraph (1) (b) (iii)
and (1 ) (c) (ii) do not include bank charges, costs of col·
lection and lawyer's fees but only any legitimate and
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necessary expenses actually incurred with the making of
protest or the giving of notice of dishonour.

3. Paragraphs (2) and (3) specify the rate at which
interest is to be calculated when the holder recovers in a
recourse action upon dishonour by non-payment. The
actual percentage points are placed between brackets for
further consideration at a future conference of plenipo
tentiaries which may be called to conclude a convention
on the basis of the VNCITRAL draft Convention.

Article 67

A party who pays an instrument in accordance with
article 66 may recover from the parties liable to him:

(a) The entire sum 'which he was obliged to pay in
accordance with article 66 and has paid;

(b) Interest on that sum at the rate specified in article
66, paragraph (2), from the date on which he made payment;

(c) Any expenses of the noticesgiven by him.

Relevant legislation

BEA .J... section 57.
VCC - no equivalent provision, but see section 3 -122.
VLB - article 49.

Commentary

1. Article 67 lays down what sums of money a party
secondarily liable who has paid an instrument may recover
from the acceptor or the maker, the drawer, prior endor
sers, and their guarantors. Thus, if the drawer has taken
up and paid a bill he may recover from the acceptor the
sum the drawer was compelled to pay pursuant to article
66 and interest on that sum from the date on which he
made payment.

2. For the purposes of this article it is not necessary
that when the party paid the instrument it was endorsed to
him or endorsed in blank (cL article 21).

CHAPTER SIX. DISCHARGE

Section 1. Discharge by payment
Article 68

(1) A party is discharged of liability on the instrument
when he pays the holder, or a party subsequent to himself
who has paid the instrument and is in possession thereof,
the amount due pursuant to article 66 or 67:

(a) At or after maturity; or

(b) Before maturity, upon dishonour by non-accept
ance.

(2) Payment before maturity other than under para
graph (1) (b) at this article does not discharge the party
making the payment of his liability on the instrument

except in respect of the person to whom payment was
made.

(3) A party is not discharged of liability if he pays
a holder who is not a protected holder and knows at the
time of payment that a third person has asserted a valid
claim to the instrument or that the holder acquired the
instrument by theft or forged the signature of the payee
or an endorsee, or participated in such theft or forgery.

(4) (a) A person receiving payment of an instrument
must, unless agreed otherwise, deliver:

(i) To the drawee making such payment, the instru
ment;

(ii) To any other person making such payment, the
instrument, a receipted account, and any protest.

(b) The person from whom payment is demanded may
withhold payment if the person demanding payment does
not deliver the instrument to him. Withholding payment in
these circumstances does not constitute dishonour by non
payment under article 54.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the instrument, such person
is discharged but the discharge cannot be set up as a defence
against a protected holder.

Relevant legislation

BEA - sections 59 and 60.
VCC - section 3-603.
VLB - articles 39, 40 and 50.

Cross references

Maturity: articles 4 (9) and 8.
Dishonour by non-acceptance: article 50.
Knowledge: article 5.
Claim by third person: article 25 (2, 3).

Commentary

1. A person who signs an instrument assumes the obli
gation to pay the instrument if certain conditions are met
(see Chapter Four, Section 2). If a party pays the instru
ment in accordance with his undertaking, he is discharged
of his liability. Article 68 lays down when payment con
stitutes a discharge of liability.

Paragraph (l)

"Discharged of liability on the instrument"

2. "Discharge" is a technical term used in the Conven
tion for the termination of an undertaking on the instru
ment. Thus, discharge presupposes liability of the person
paying. There is therefore no discharge if the drawee pays
since he is not liable on the bill. Also, there is no discharge
if a party secondarily liable whose liability has not crys-
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tallized for lack of presentment and protest pays the
instrument.

3. The fact that a party is discharged of liability runs
with the instrument and has effect against any person sub
sequent to him; however, the discharge cannot be invoked
against a protected holder (cf. article 26 (1) (a)).

4. Payment discharges not only the payer ofhis liability
but also, according to article 73 (1), all parties who have a
right of recourse against him. A further effect is that any
guarantor of the payer or of another party to whom the
payer is liable is discharged to the same extent (cf. article
43 (1 )).

5. Payment of an instrument is often intended to dis
charge an obligation underlying the instrument. Article 68
does not deal with the effect of payment of the instrument
on the underlying transaction, nor does it deal with the
effect of dishonour by non-payment on the underlying
transaction. Article 68 only deals with the consequences of
payment on the liability of parties on the instrument itself.

"Pays the holder"

6. Discharge under article 68 is consequent upon pay
ment, i.e. by the payment of money as defined in article
4 (11). Thus, it would not suffice to pay in kind or to give
another negotiable instrument.

7. Payment is to be made to the person who is the
holder as defined in article 14. Thus, for example, payment
to the payee in possession of the instrument is payment to
the holder. The same is true in respect of payment to a
person in possession of an instrument on which the last
endorsement is in blank and on which there appears an
uninterrupted series of endorsements, even if any of the
endorsements was forged. On the other hand, if an instru
ment on which the last endorsement is a special endorse
ment is delivered to a person other than the person to whom
it is endorsed, payment to that person is not payment to
the holder and therefore, does not discharge the payer
under article 68.

8. There is one special set of circumstances where
payment to a "non-holder" constitutes discharge ofliability:
if a holder has lost the instrument, he may nevertheless
claim payment under certain conditions (see article 74), and
payment to such ex-holder discharges the party paying
(article 79). In this context, reference should be made to
article 74 (2) (d), according to which, under certain condi
tions, payment may be effected by way of deposit with a
court or other competent body.

"A party subsequent to himself who has paid the
instrument and is in possession thereof"

9. The person receiving payment is usually the holder.
If a bill is dishonoured by the drawee or acceptor, the
holder has a right of recourse against the drawer, the

endorsers and their guarantors. Similarly, if a note is dis
honoured by the maker, the holder has a right of recourse
against the endorsers and the guarantors. When the drawer
of a bill, or the guarantor of a party to a bill or a note,
pays, the instrument must be delivered to the payer. In
the absence of an endorsement to the payer - and such en
dorsement is not necessary - the payer, though in possession
of the instrument, is not a holder. However, such payer, if
in possession of the instrument, has a right to payment
against prior parties. Article 68 provides that payment by
such parties to him discharges the party paying of his
liability on the instrument.

"At or after maturity" (subparagraph (a))

10. Since the undertaking of a party is to pay at matu
rity, he is, accordingly, discharged if he pays the amount
then due at or after maturity.

"Before maturity" (subparagraph (b) and paragraph (2))

11. If a party pays an instrument before he is obliged
to pay, i.e. before maturity, he is not discharged of his
liability. However, such payment may be invoked against
the person to whom pay~ent was made.

12. If a bill was presented for acceptance and was
dishonoured by non-acceptance, the holder has an immedi
ate right of recourse against any party to the instrument
Paragraph (1) (b) provides that payment by such party
discharges him of liability.

Paragraph (3)

13. Paragraph (3) deals with the question whether dis
charge may be affected or prevented by a claim of a third
party. If the party paying had no knowledge of such claim,
payment by such party constitute discharge, provided that
the other requirements of article 68 are met. Among other
things the party must pay to the holder and not, for example,
to a person in possession of an instrument on which there
appears an interrupted series of endorsements. Even if the
payer did not know that one of the endorsements was
forged, he is not discharged since he did not pay to the
holder. Thus, for there to be discharge, a party must
examine the regularity of the endorsements but is not
required to examine their genuineness.

14. If, on the other hand, the party paying had know
ledge of a claim of a third party, the decisive factor is
whether or not he was under an obligation to pay. Thus, he
is discharged if he paid a protected holder under circum
stances in which he, the payer, could not have raised the
defence of ius tertii in an action on the instrument by the
protected holder (cf. article 26 (2)).

15. In respect of payment of an instrument to which
there is a claim by a third party, payment to the holder who
is not a protected holder discharges the payer only if he
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cannot raise the defence of ius tertii under article 25 (3)
against such holder. This is so because in such a case the
payer is. obliged to pay and payment by him should there
fore discharge him of liability.

Example A. The bill which the payee endorsed in blank
is stolen from him. The thief is therefore a holder. Payment
by the drawer to the thief with knowledge of the theft does
not discharge the drawer.

Example B. A induces the payee to endorse the bill to
A. A demands payment from the acceptor who knows
about the fraud. The payee has not asserted a claim to the
bill. Payment by the acceptor to A discharges the acceptor
of liability.

Paragraph (4), subparagraph (a)

16. A holder who receives payment from a party or
the drawee must deliver the instrument to the payet. The
payer's right to possession is justified by the fact that, if
the instrument remained in the hands of the person
receiving payment and that person transferred the instru
ment to a protected holder, the payer, if a party, would
be obliged to pay the instrument a second time upon pre
sentment by the protected holder (cL articles 26, 68 (4)(c».

17. If the payer is a party, the person receiving pay
ment must deliver, in addition to the instrument, areceipted
account and any protest (subparagraph (ii». These docu
ments are necessary to enable the payer to exercise rights
on the instrument against parties liable to him (cf. article 67).

Subparagraph (b)

18. The person from whom payment is demanded is
not required to pay if the instr.ument is not delivered to
him. Withholding payment in these circumstances does
not constitute dishonour by non-payment. Consequently,
in such a case the person who refuses to deliver the instru
ment would not be entitled to exercise a right of recourse
against parties liable to him. However, if the instrument
is not delivered because it has been lost, the special rules
on lost instruments apply (articles 74-79).

Subparagraph (c)

19. If the person from whom payment is demanded
pays the instrument although it is not delivered to him,
such payment constitutes a discharge of liability on the
instrument but such discharge may not be raised as a
defence against a protected holder (cf. article 26).

Example C. The maker issues a note to the payee. The
payee endorses the note to A who endorses it to B. B pre
sents the note for payment to the maker who refuses pay
ment. Upon protest, B asks payment from the payee. The
payee pays but B retains the note. Subsequently, B requests
payment from A. A may raise as a defence against B that

the instrument was paid by the payee, and that he therefore
is discharged of liability on the note (cf. article 73).

Example D. The maker issues a note to the payee. The
payee endorses it to A who endorses it to B. B presents the
note for payment to the maker. The maker pays but B
retains possession of the note. B endorses the note to C
who is not a protected holder. C presents the note for pay
ment to the maker. Because C is not a protected holder,
the maker may raise the defence that he paid the note and
that such payment constitutes a discharge. If, on the other
hand, C is a protected holder, then payment by the maker
cannot be raised as a defence, neither by the maker nor by
parties prior to C.

Article 69

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does
not take it, the instrument is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee
or the acceptor or the maker:

(a) The acceptor or the maker is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The instrument is to be considered as dishonoured
by non-payment as to the amount unpaid.

(4) If the holder takes partial payment from a party
to the instrument other than the drawee, the acceptor or
the maker:

(a) The party making payment is discharged of his
liability on the instrument to the extent of the amount
paid; and

(b) The holder must give such party a certified copy
of the instrument and of any authenticated protest.

(5) The drawee or a party making partial payment
may require that mention of such payment be made on the
instrument and that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives
it and who is in possession of the instrument must deliver
to the payor the receipted instrument and any authenti
cated protest.

Relevant legislation

BEA - section 47.
UCC - section 3-507.
ULB - article 39.

Cross references

Discharge by payment: article 68.
Dishonour by non-paymetlt: article 54.
Authenticated protest: article 56 (3).
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Commentary

1. A party's undertaking is to pay the instrument in
full as provided in articles 66 and 67. Accordingly, a holder
is entitled to receive the full amount; he is not obliged
to take partial payment which would impose on him the
burden of having to claim the remaining part of the sum
from another party.

2. Consequently, if he does not accept partial pay
ment, the instrument is dishonoured by non-payment and
the holder has rights against parties liable to him for the
full amount. If, however, he elects to take partial payment,
any party liable is discharged pro tanto (paragraphs (3) (a),
(4) (a) and article 73) and the instrument is dishonoured to
the extent of the amount unpaid (paragraph (3) (b».

3. If partial payment is made the payer is not entitled
to receive the instrument since the holder needs it in order
to obtain payment of the amount unpaid. In order to give
the payer the protection which he would have by receiving
the instrument (article 68 (4», he may require that his
partial payment be stated on the instrument and that he
be given a receipt for it. As regards payment of the
remaining part of the instrument, the payer of it is entitled
to receive the receipted instrument.

4. If partial payment is made by a person other than
the acceptor, maker or drawee, that person has, as a party
secondarily liable, a right of recourse. Since he does not
receive the instrument (see above, paragraph 3), he needs
some other document to exercise his right of recourse
as to the amount paid by him. Therefore, the holder must
give such party a certified copy of the instrument and of
any protest, if protest was made as a separate document
(paragraph (4) (b».

Article 70

(1) The holder may refuse to take payment in a
place other than the place where the instrument was presen
ted for payment in accordance with article 51.

(2) If in such case payment is not made in the place
where the instrument was presented for payment in accord
ance with article 51, the instrument is considered as dis
honoured by non-payment.

Relevant legislation

BEA - section 45 (4).
DCC ~ section 3-504.

Cross references

Presentment for payment: article 51.
Dishonour by non-payment: article 54.

Commentary

Article 51 specifies the proper place for due present
ment for payment (see paragraphs (g) and (h». Since it is

commercially reasonable to require that payment be made
at such place, article 70 provides that an offer to pay the
instrument in some other place may be rejected by the
holder, who may then treat the instrument as dishonoured
by non-payment. However, if the holder accepts payment
at another place, the payer is discharged of liability on the
instrument according to article 68.

Article 71

(1) An instrument must be paid in the currency in
which the amount of the instrument is expressed.

(2) The drawer or the maker may indicate on the
instrument that it must be paid in a specified currency
other than the currency in which the amount of the instru
ment is expressed. In that case:

(a) The instrument must be paid in the currency so
specified;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the instrument. Failing
such indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or, if
there is no such rate, according to the appropriate established
rate of exchange) on the date of maturity:

(i) Ruling at the place where the instrument must be
presented for payment in accordance with article
51 (g), if the specified currency is that of that
place (local currency); or

(ii) If the specified currency is not that of that place,
according to the usages of the place where the
instrument must be presented for payment in
accordance with article 51 (g);

(c) If such an instrument is dishonoured by non-accept-
ance, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru
ment, according to that rate;

(ii) If no rate of exchange is indicated on the instru
ment, at the option of the holder, according to the
rate of exchange ruling on the date of dishonour
or on the date of actual payment;

(d) If such an instrument is dishonoured by non-pay
ment, the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the instru
ment, according to that rate;

(ii) If no rate of exchange is indicated on the instru
ment, at the option of the holder, according to
the rate of exchange ruling on the date of maturity
or on the date of actual payment.

(3) Nothing in this article prevents a court from award
ing damages for loss caused to the holder by reason of
fluctuations in rates of exchange if such loss is caused by
dishonour for non-acceptance or non-payment.
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(4) The rate of exchange ruling at a certain date is the
rate of exchange ruling, at the option of the holder, at the
place where the instrument must be presented for payment
in accordance with article 51 (g) or at the place of actual
payment.

Relevant legislation

BEA - section 72 (4).
UCC - section 3 -107 (2).
ULB - article 41.

Cross references

Currency: article 4 (11).
Rate of exchange indicated on the instrument: article

6 (d).
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

1. This article lays down rules in respect of pay
ment of an instrument denominated in a currency which
is not that of the place of payment. In respect of such
instruments the following questions arise:

(a) May a person liable on the instrument discharge
that liability by paying in the currency of the place of
payment or must he pay in the currency in which the amount
of the instrument is expressed?

(b) If payment is made at maturity in local currency,
what should be the rate of exchange between the currency
in which the amount of the instrument is expressed and the
currency of the place of payment?

(c) If the instrument is dishonoured and a change in
the rate of the specified currency vis-a-vis the currency of
the place of payment takes place after the date of dishollour,
what are then the obligations of the parties liable on the
instrument?

Paragraph (1)

2. When an instrument is drawn or made payable in
a currency which is not that of the place of payment, in
which currency ("foreign" or "local") should payment be
made at maturity in order to discharge the payer of his
liability on the instrument? In theory, one can envisage the
following answers:

(a) The party liable must pay in the specified foreign
currency. The rationale behind this approach is that when
an instrument is drawn or made payable in a foreign cur
rency, the parties manifest thereby their intention that the
instrument be paid in that currency;

(b) The party liable must pay in local currency. The
rationale behind this approach is that 'the mere specification
of a foreign currency on an instrument does not necessarily

manifest an intention that the instrument should be paid
in such currency. Such intention should be manifested by
an express provision requiring payment in the specified
foreign currency. According to this view, the specification
of the amount of the instrument in a foreign currency serves
only the purpose of providing a criterion according to which
the value of a local currency is to be measured;

(c) The party liable has an option to pay in either
local or foreign currency. The rationale behind this
approach is that the fact that an instrument was drawn or
made in a foreign currency should permit the person liable
to pay either in that currency or in the currency of the
place of payment.

(d) The holder has an option to demand payment in
either local or foreign currency. The rationale is that the
absence of a strong and clear indication of the obligation
to pay in foreign currency should operate in favour of the
holder.

(3) Paragraph (l) states the basic rule that an instru
ment drawn or made payable in a currency other than that
of the place of payment is, in the absence of an express
stipulation to the contrary, to be paid in that currency.
Enquiries made amongst banking circles revealed that
under current commercial and banking practices instru
ments are frequently paid in the currency in which the
amount of an instrument is expressed even though it is
not stipulated on the instrument that payment be made in
such currency. The rule, it is submitted, is a most suitable
one at a time of frequent fluctations between currencies.

4. It follows from the rule stated in paragraph (l)
that if a drawee accepts to pay the bill of exchange, deno
minated in a specified currency, in the currency of the place
of payment such acceptance would be a qualified acceptance
which the holder would be at liberty either to take or to
refuse. In the latter case the bill would be dishonoured by
non-acceptance. Similarly, the refusal by the holder to take
payment of the bill in local currency would result in dis
honour of the bill by non-payment.

5. The rule is subject to exchange control regulations
imposing restrictions on payment in a currency other than
that of the place of payment (cL article 72).

Paragraph (2) (a) and (b)

6. The drawer of a bill or the maker of a note may
stipulate on the instrument that it is to be paid in a specified
currency other than the currency in which the amount of
the instrument is expressed. In such a case the instrument is
to be paid in the specified currency. Thus if a bill is deno
minated in Swiss francs and contains a stipulation that it
is to be paid in rubles, the instrument must be paid in rubles.
Under article 6 (e) the sum so payable is deemed to be a
definite sum for the purposes of article 1. In such a case
the question arises as to what rate of exchange should be
applicable. If a rate of exch'ange is indicated on the instru-
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ment the amount payable is to be calculated according to
that rate. Under article 6 (d) the sum so payable is deemed
to be a definite sum for the purposes of article 1. If no rate
of exchange is indicated on the instrument the amount
payable is to be calculated according to the rate of exchange
for sight drafts (or, in the absence of such rate, according to
the appropriate established rate of exchange) on the date of
maturity. The rate of exchange is the rate ruling at the place
where the instrument must be presented for payment in
accordance with article 51 (g) (see paragraph (2) (b) (i) and
(ii».

Paragraph 2 (c) and (d)

7. Where an instrument is dishonoured by non-accept
ance the holder has, upon due protest (cf. article 55), an
immediate right of recourse against prior parties (cf. article 50
(2» and the instrument becomes due before maturity. In
such a case the question arises as to what rate of exchange
should prevail; the rate specified on the instrument (if so
specified), that ruling on the date of dishonour, on the date
of maturity (if payment is made at or after maturity) or
on the date of actual payment. Similar questions arise where
an instrument is dishonoured by non-payment. In this
event, the holder has a right of recourse against the accep
tor or the maker and, upon due protest (cf. article 55), against
prior parties (cf. article 54 (2) and (3». Also here the question
arises as to what rate of exchange should prevail when pay
ment is made: the rate specified on the instrument (if so
specified), the rate ruling on the date of maturity or on
the date of actual payment. In respect of both dishonour
by non-acceptance and by non-payment, the further
question arises whether provision should be made for one
or several possible rates of exchange or whether the holder
or the payer should be entitled to exercise an option be
tween two or more of these rates and, ifso,underwhat circum
stances. Yet another question is whether the rules applicable
to the rate of exchange should be the same for all parties
liable on the instrument or whether a distinction should be
made between parties primarily liable and parties secon
darily liable. Lastly, the question arises whether the rate of
exchange should be that prevailing at the place where the
instrument should have been paid upon due presentment
for payment or that prevailing at the place where payment
is actually made.

8. Subparagraphs (c) (i) and (d) (i) provide that, in
both cases of dishonour, if a rate of exchange is indicated
on the instrument that rate prevails. If the rate of exchange
is not indicated on the instrument, subparagraph (c) (ii)
provides that in the event of dishonour by non-acceptance
the holder has the option of demanding that payment be
made at either the rate of exchange ruling on the date of
dishonour or on the date of actual payment. In the event
of dishonour by non-payment the holder has the option of
demanding that payment be made at either the rate of ex
change ruling on the date of maturity or on the date of

actual payment. The holder is given the option of choosing
between two rates of exchange in order to protect him
against any loss he may suffer because of speculation by the
party liable.

Paragraph (3)

9. Under certain legal systems a holder may be awarded
damages compensating him for loss suffered because of
fluctuations in rates of exchange if such loss is caused by
dishonour by non-acceptance or by non-payment. Para
graph (3) preserves such right to damages which a holder
may have under the applicable law. It must be noted, how
ever, that paragraph (3) does not create a statutory right
entitling a holder to damages in the event of his suffering
loss beciluse of fluctuations in rates of exchange.

Paragraph (4)

10. This paragraph sets forth a rule as to the place
which determines the rate of exchange if the amount pay
able is to be calculated according to a rate prevailing at a
given date. Upon dishonour the holder has the option of
choosing between the rate of exchange ruling at the place
where the instrument l1}ust be presented for payment under
article 51 (g) and that ruling at the place of actual payment.

Article 72

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applicable
in its territory, including regulations which it is bound to
apply by virtue of international agreements to which it is
a party.

(2) (a) If, by virtue of the application of paragraph (1)
of this article, an instrument drawn in a currency which is
not that of the place of payment must be paid in local
currency, the amount payable is to be calculated according
to the rate of exchange for sight drafts (or, if there is no
such rate, according to the appropriate established rate of
exchange) on the date of presentment ruling at the place
where the instrument must be presented for payment in
accordance with article 51 (g);

(b) (i) If such an instrument is dishonoured by non
acceptance, the amount payable is to be calculated,
at the option of the holder, at the rate of exchange
ruling on the date of dishonour or on the date of
actual payment;

(ii) If such an instrument is dishonoured by non-pay
ment, the amount is to be calculated, at the option
of the holder, according to the rate of exchange
ruling on the date of presentment or on the date
of actual payment;

(iii) Paragraphs (3) and (4) of article 71 are applicable
where appropriate.
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Cross references

Currency: article 4 (11).
Dishonour by non-acceptance: article 50.
Dishonour by non-payment: article 54.

Commentary

Paragraph (1)

1. As noted in the commentary to article 71 (paragraph
5), the provisions regarding payment in a currency that is not
the currency of the place of payment are subject to ex
change control regulations imposing restrictions on pay
ment in such currency. Therefore, article 72 sets forth a
general provision to this effect. The regulatory provisions
referred to in this article are not only those of the Con
tracting State itself but include those which the Contracting
State is bound to enforce by virtue of international agree
ments to which it is a party. An example of the latter type
of regulatory provisions is Article VIII, section 2 (b), of
the Articles of Agreement of the International Monetary
Fund according to which "exchange contracts which involve
the currency of any member and which are contrary to
the exchange control regulations of that member main
tained or imposed consistently with [the Fund] Agreement
shall be unenforceable in the territories of any member".

Paragraph (2)

2. This paragraph envisages situations where in accord
ance with article 71 an instrument is to be paid in a
currency which is not the currency of the place of payment
but where by virtue of the application of paragraph (1) of
article 72 it is to be paid in local currency. For these situa
tions paragraph (2) sets forth rules regarding the rate of
exchange to be applied and on which date that are similar
to the rules set forth in article 71 (2), (3) and (4).

Section 2. Discharge ofa prior party

Article 73

(1) When a party is discharged wholly or partly of
his liability on the instrument, any party who has a right
of recourse against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part of
the amount of a bill to the holder, or to any party who has
paid the bill in accordance with article 66, discharges all
parties of their liability to the same extent.

Relevant legislation

BEA - section 37.
UCC - section 3-208.
ULB - article 50.

Cross reference

Discharge: article 68.

Commentary

1. The discharge of a party of his liability on the
instrument affects also the rights of parties subsequent to
him. When a party signed the instrument he was entitled
to assume that, if he paid the instrument, he would have
a right of recourse against prior parties. the discharge of
a prior party impairs this right of recourse. It is reasonable
therefore that in such a case parties subsequent to the
party discharged are also discharged.

Example. The payee endorses a bill to A who endorses
it to B. Payment by the acceptor to Boperates as a discharge
of the drawer, the payee and A. Payment by the drawer
operates as a discharge of the payee and A. Payment by
the payee operates as a discharge of A.

2. Similarly, payment by the drawee discharges all
parties of their liability (paragraph (2)).

3. Where payment is made only in part, the discharge
of the subsequent parties is to the extent of that partial
payment.

CHAPTER SEVEN. LOST INSTRUMENTS

Article 74

(1) When an instrument is lost, whether by destruc
tion, theft or otherwise, the person who lost the instrument
has, subject to the provisions of paragraph (2) of this article,
the same right to payment which he would have had if
he had been in possession of the instrument. The party
from whom payment is claimed cannot set up as a defence
against liability on the instrument the fact that the person
claiming payment is not in possession thereof.

(2) (a) The person claiming payment of a lost instru
ment must state in writing to the party from whom he
claims payment:

(i) The elements of the lost instrument pertaining to
the requirements set forth in article 1 (2) or 1 (3);
for this purpose the person claiming payment of
the lost instrument may present to that party a
copy of that instrument;

(ii) The facts showing that, if he had been in possession
of the instrument, he would have had a right to
payment from the party from whom payment is
claimed;

(iii) The facts which prevent production of the instru
ment.

(b) The party from whom payment of a lost instru
ment is claimed may require the person claiming payment
to give security in order to indemnify him for any loss which
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he may suffer by reason of the subsequent payment of the
lost instrument.

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming
payment and the party from whom payment is claimed.
Failing such an agreement, the court may determine whether
security is called for and, if so, the nature of the security
and its terms.

(d) If the security cannot be given, the court may
order the party from whom payment is claimed to deposit
the amount of the lost instrument, and any interest and
expenses which may be claimed under article 66 or 67, with
the court or any other competent authority or institution,
and may determine the duration of such deposit. Such
deposit is to be considered as payment to the person claim
ing payment.

Relevant legislation

BEA - section 70.
UCC - section 3-804.

Cross references

Defences against liability: articles 25,26.
Discharge by payment: article 68.

Commentary

1. Under the Convention the rights on an instrument
are vested in the holder, i.e. the payee or endorsee who is in
possession of the instrument (cf. articles 4 (6) and 14).
Thus, a holder when losing possession of the instrument is
no longer a holder. The question, then, is what are the rights
of such an "ex-holder"?

2. Legal systems generally recognize that the loss of
an instrument does not entail loss of the rights thereon.
However, they differ as to the procedures and conditions
under which the ex-holder may exercise his rights. Most
legal systems of civil law tradition provide for a special
cancellation procedure: upon request by the ex-holder,
accompanied by a statement setting forth the essential
elements of the lost instrument and the circumstances of
its loss, the court may issue a cancellation order which
terminates the validity and effect of the lost instrument
and serves the ex-holder as a substitute for the lost instru
ment. On the other hand, under the BEA and the UCC, no
such cancellation procedure is required. The ex-holder may
maintain an action on the lost instrument but may be
reqUired to give security to the payer so as to cover the risk
of the payer of having to pay twice, Le. to the ex-holder
and to a holder in due course of the lost instrument.

3. The latter approach has been adopted in the Conven
tion which requires the giving of security and of a written
statement by the ex-holder (article 74 (2)). The institution
of cancellation, as embodied in national laws of civil law

tradition, seemed less appropriate in the context of an
international negotiable instrument because cancellation
takes place by ajudicial decision which would not necessarily
be known in countries other than the country in which it was
rendered.

Paragraph (1)

4. Article 74, paragraph (1), expresses the idea, common
to all systems, that the loss of an instrument does not result
in loss of the rights on it. Loss of the instrument is to be
understood in a wide sense. It includes, in addition to nor
mal loss, any loss by destruction, theft or any other diSpos
session against the possessor's will.

5. Under paragraph (1), the ex-holder has, subject to
the provisions of paragraph (2), the same right to payment
as he would have had if he had been in possession of the
instrument. Retention of his legal position means not only
that he retains his rights on the instrument but also that
he retains any burden, i.e. to make presentment (cf. article
53 (1), to make protest (cf. article 55), to give notice of dis
honour (cf. article 60 (1)), and continues to be subject to the
same claims and defences as before.

Example A. The drawer draws a bill payable to payee (P),
P endorses it to A who loses it. Under article 74, paragraph
(1), A has the right to claim payment from the drawer and
and P; but, before he may claim payment he must make
presentment for payment and any necessary protest if pay
ment is refused (article 77). In an action brought against the
drawer and P, each party may raise any defence which he
could raise if A would be in possession of the instrument.
On the other hand, if the drawer or P pays, such payment
constitutes a discharge and is a defence available against
any holder who is not a protected holder.

6. The provisions on lost instruments are applicable
only to situations where an ex-holder claims payment
from a party, but not to cases where payment is sought
from the drawee. This is clear from the use of the word
"party" instead of "person". The underlying reason is
that, since a drawee is not liable on the instrument, pay
ment by him would be at his own risk.

Paragraph (2)

7. According to paragraph (1), the ex-holder's exer
cise of his rights is subject to the provisions of paragraph
(2) which lays down two requirements. The ex-holder must
give security to the person from whom he claims payment
as regulated in subparagraphs (b) and (c). An alternative
method of security is envisaged in subparagraph (d). He
must also supply that person with a written statement
the contents of which are set forth in subparagraph (a).
Such statement is intended to substitute for the lost instru
ment.
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Subparagraph (a)

8. Under subparagraph (a), the ex-holder must state in
writing certain elements of the lost instrument (i) and
certain facts (ii, iii). If he does not do so, he may not exer
cise his rights under article 74. This would, for example,
include the case where he does not remember the sum of
the instrument or the date of issue or the date of payment.

9. The procedure under the provisions on lost instru
ments may only be used if the instrument at the time it
was lost was a complete instrument, Le. complied with
the formal r.equisites set forth in article 1 (2) or (3). There
fore an instrument cannot be completed by the use of the
written statement.

10. Subparagraph (ii) requires that the ex-holder show
that he was a holder of the instrument. For example, he
must show that, at the time of the loss of an order instru
ment he held it through an uninterrupted series of endorse
ments (cf. article 14 (1) (b». Finally, subparagraph (iii)
requires from the ex-holder to state that he lost the instru
ment and how.

Subparagraphs (b ), (c) and (d)

11. In addition to the above written statement the ex
holder must give security to the person from whom he
claims payment. This requirement arises from the fact that
under the Convention a party must pay the ex-holder. How
ever, the lost instrument may get into the hands of a pro
tected holder against whom such party could not raise the
first payment as a defence (cf. article 26 (1) (a». The
security is intended to provide for such contingency and to
cover the risk of his being obliged to pay a second time.

Example B. In the situation described in example A (above,
paragraph 5), the lost instrument is found by B who forges A's
signature and endorses it to C. C endorses it to D. If D is
a protected holder, he has a right to claim payment.

12. According to subparagraph (c), it is for the parties
to settle the matters relating to the security, Le. whether
it is needed and, if so, its nature and terms. However, if
the parties cannot agree, a court may make a determination.
For example, it may decide, if security is needed, that a
bank guarantee in a specified amount be given.

13. Subparagraph (d) provides an alternative way of
covering the risk of double payment in those cases where
security cannot be given. A court may order that the party
from whom payment is claimed deposit the amount of the
lost instrument and any interest and expenses recoverable
under article 66 or 67 with the court or with another autho
rity or institution which is competent under national law to
receive and hold such deposit. According to subparagraph
(d), the deposit is then to be considered as payment to the
claimant. Such payment has the same legal effects under
the Convention as any ordinary payment.

Example C. In the situation described in example A (above,
paragraph 5), the drawer makes th~ dep'osit and is therefore
discharged by payment. Such payment discharges also the
payee (cf. article 73 (1».

Article 75

(l) A party who has paid a lost instrument and to whom
the instrument is subsequently presented for payment by
another person must notify the person to whom he paid of
such presentment.

(2) Such notification must be given on the day the
instrument is presented or on one of the two business days
which follow and must state the name of the person present
ing the instrument and the date and place of presentment.

(3) Failure to notify renders the party who has paid
the lost instrument liable for any damages which the person
whom he paid may suffer ;rom such failure, provided that
the damages do not exceed the amount referred to in article
66 or 67.

(4) Delay in giving notice is excused when the delay is
caused by circumstances which are beyond the control of
the person who has paid the lost instrument and which he
could neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable dili
gence.

(5) Notice is dispensed with when the cause of delay in
giving notice continues to operate beyond 30 days after the
last date on which it should have been given.

Commentary

Paragraph (1)

1. Article 75 imposes upon the party who has paid the
instrument to the ex-holder the obligation to notify him of
a subsequent presentment of the instrument for payment.
The purpose of that notification is to enable the ex-holder
to assert a claim to the instrument, to prevent a party from
paying the instrument to a holder (cf. article 25 (3» or to
claim damages under article 23

Paragraph (2)

2. Paragraph (2) sets forth the required particulars and
the time-limit for the notification.' Speedy notification is
imperative in such situations where someone appears with
the lost instrument since the surrounding circumstances
normally make this a matter of urgency.

Paragraph (3)

3. If the party who paid the lost instrument fails to give
the notification he is liable for damages which the ex-holder
might suffer because of tha~ failure. Damages may result,
for example, from circumstances such as these: The payee
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(P) loses the note and receives payment under article 74;
the thief forges P's signature and endorses the note to A; A
endorses the note to B who presents it for payment to the
maker. Under paragraph (1) it is the duty of the maker to
notify P that B has presented the note to him. Such notifi
cation may, for example, enable P to claim damages from A
who, at the time of notification, is solvent. If the maker fails
to notify and A becomes insolvent, P may claim damages
from the maker to compensate him for not having been
able to recover damages from A when he was still solvent.

4. Such action for damages based on failure to notify
is an action off the instrument like, for example, the actions
provided for under articles 23,41 and 64.

Paragraphs (4) and (5)

5. Paragraphs (4) and (5) set forth the circumstances
under which delay in giving notice is excused or under which
notice is dispensed with, similar to the provisions of article
52.

Article 76

(1) A party who has paid a lost instrument in accord
ance with the provisions of article 74 and who is subse
quently required to, and does, pay the instrument, or who,
by reason of the loss of the instrument, then loses his right
to recover from any party liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2) (b) of article 74 is en
titled to obtain release of the security when the party for
whose benefit the security was given is no longer at risk to
suffer loss because of the fact that the instrument is lost.

Commentary

Paragraph (1)

1. This provision sets forth the circumstances under
which a party who paid a lost instrument in accordance
with article 74 may realize the security given to him or
claim the amount deposited under article 74, paragraph (2)
(d). The first of these situations is where a party had to pay
a second time. The other situation is where a party who
received security loses his right of recourse by reason of
payment by a prior party. For example, an instrument
endorsed by the payee to A and by A to B is lost by B. B
asks payment from A under article 74 and is paid upon giv
ing security to A. C acquires the lost instrument under cir
cumstances which make him a protected holder. C demands
payment from the drawer and is paid by him. Payment by
the drawer discharges the payee. Therefore, because A loses

his tight of recourse against the payee and the drawer, A
may realize the security.

Paragraph (2)

2. This provision deals with the circumstances under
which an ex-holder who gave security and received payment
is entitled to obtain release of the security. He may do so
when the party who paid and received the security is no
longer at risk to be obliged to pay a second time. This is the
case, for example, where the time periods provided in
article 80 have expired or where proof is brought that the
lost instrument was in fact destroyed.

Article 77

A person claiming payment of a lost instrument duly
effects protest for dishonour by non-payment by the use ofa
written statement that satisfies the requirements of article
74, paragraph (2) (a).

Cross reference

Protest: article 56

Commentary

1. The fact that the instrument is lost does not dis
pense the ex-holder of the obligationto protest the instrument
in the event of dishonour by non-acceptance or by non-pay
ment. Article 77 lays down rules as to how protest is to be
effected in this case: it is to be effected by use of the same
item as used for presentment, i.e. the written statement
which satisfies the requirements of article 74, paragraph (2)
(a), and, as provided therein, may be a copy of the lost
instrument.

2. In the lost instrument situation, in general, the ordi
nary rules apply except for the replacement of the lost inst
rument by the written statement. Thus, e.g., a declara
tion made in accordance with article 56, paragraph (3), is
deemed to be a protest for the purpose of the Convention
(cf. article 56 (4» also in the case of a lost instrument.

Article 78

A person recelVlng payment of a lost instrument in
accordance with article 74 must deliver to the party paying
the written statement required under article 74, paragraph
(2) (a), receipted by him and any protest and a receipted
account.

Cross reference

Payment: article 68

Commentary

Under article 68, paragraph (4), the person recelVlng
payment must deliver the instrument (and any protest and
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a receipted account) to the payer; if he does not do so, the
person from whom payment is demanded may withhold
payment. Article 78 makes it clear that the person obliged
to pay may not withhold payment on the mere ground that
the person claiming payment is unable to deliver the (lost)
instrument; therefore, such withholding would constitute
dishonour. However he must deliver the written statement
which substitutes for the lost instrument.

Article 79

(1) A party who has paid a lost instrument in accord
ance with article 74 has the same rights which he would
have had if he had been in possession of the instrument.

(2) Such party may exercise his rights only if he is in
possession of the receipted written statement referred to in
article 78.

Cross reference

Right of recourse: article 67

Commentary

This provision establishes in respect of parties who took
up and paid a lost instrument rights similar to those of the
ex-holder under article 74. Thus, where an endorser, upon
dishonour by the acceptor, pays the ex-holder, the endorser
has in turn, against prior parties, those rights on the lost
instrument which he would have had if he had acquired,
upon payment, possession of the instrument.

CHAPTER EIGHT. LIMITATION (PRESCRIPTION)

Article 80

(1) A right of action arising on an instrument may no
longer be exercised after four years have elapsed:

(a) Against the maker, or his guarantor, of a note
payable on demand, from the date of the note;

(b) Against the acceptor or the mll.ker or their guaran
tor of an instrument payable at a definite time, from the
date of maturity;

(c) Against the acceptor of a bill payable on demand,
from the date on which it was accepted;

(d) Against the drawer or an endorser or their guaran
tor, from the date of protest for dishonour by non-accept
ance or non-payment or, where protest is dispensed with,
from the date of dishonour.

(2) If a party has paid the instrument in accordance
with article 66 or 67 within one year before the expiration
of the period ref~rred to in paragraph (1) of this article,
such party may exercise his right of action against a party
liable to him within one year from the date on which he
paid the instrument.

Relevant legislation

uec - section 3-122.
ULB - article 70.

Cross references

Note payable on demand: article 8.
Instrument payable at a definite time: article 8.
Maturity: article 4 (9).
Protest for dishonour by non-acceptance: article 57 (1).
Protest for dishonour by non-payment: article 57 (2).
Dispensation of protest: article 58 (2).
Exercise of right of recourse: article 55.

Commentary

1. This article lays down special rules in respect of the
period 01 time within which an a9tion arising on the instru
ment must be brought and the point of time from which
such period starts to run. The article does not deal with
actions off the instrument (e .g. those arisingby virtue ofarticles
23, 41, 64 or 75 (3» nor does the article deal with other
aspects of limitation or prescription such as the causes of an
interruption or suspension of the limitation period.

2. The general period of limitation is four years for
actions against any party whether primarily or secondarily
liable on the instrument. This period is, however, extended
in those cases where an action may be brought by a party
secondarily liable against a party liable to him.

Example A. A fixed term bill issued by the drawer to the
payee is accepted by the drawee upon presentment by the
payee. The payee transfers the bill to A who transfers it to
B. Upon presentment for payment the bill is dishonoured
by the acceptor. B, upon protesting the dishonour, exer
cises his right of recourse against A who pays the bill. Under
article 80 B may (a) exercise his right on the instrument
against the acceptor within four years from the date of
maturity (paragraph (1) (b»; (b) exercise his right of recourse
against A, the payee and the drawer within four years from
the date of protest for dishonour by non-payment (para
graph (1) (d». If B exercises his right of recourse against A
within a period of three years, A in turn may exercise his
right of recourse within the remaining period of time of
four years. However, if B exercises his right of recourse
against A after a period of three years has elapsed, A may
exercise his right of recourse within a period of one year
from the date on which he paid the bill to B.

Example B. In example A, B exercises his right of recourse
against A after three and a half years from the date of pro
test for dishonour by non-payment. A who pays B may
now exercise his right of recourse against the payee within
one year from the date he paid the bill. If A should exercise
his right of recourse against the payee after, say, nine months
from the date he, A, paid the bill and the payee should pay,
then the payee in turn would have one year from the date
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he paid the bill within which he may bring an action on the
bill against the drawer and the acceptor.

3. Article 80 sets forth rules regarding the point of
time at which an action on the instrument accrues. The basic
rule in this respect is that this point of time is the date on
which a party became liable on the instrument. Thus an
action

(a) Against the maker of a demand note accrues on
the date of the note;

(b) Against the acceptor of a bill payable on demand
accrues on the date of acceptance;

(c) Against the acceptor or the maker of an instru
ment payable at a definite time accrues on the date the
instrument is to be paid;

(d) Against parties secondarily liable acCrues on the
date of protest for dishonour by non-acceptance or non
payment.

5. NOTE BY THE SECRETARIAT: DRAFT CONVENTION ON INTERNATIONAL CHEQUES: TEXT OF DRAFT ARTICLES AS

ADOPTED BY THE WORKING GROUP ON INTERNATIONAL NEGOTIABLE INSTRUMENTS (A/CN.9!t12* AND CORR. 1

SPANISH ONLY)

* 18 February 1982.

This Convention applies to international cheques.

An international cheque is a written instrument

Draft Convention on Intemational Cheques

CHAPTER ONE. SPHERE OF APPLICATION AND FORM

OF THE CHEQUE

Article 1

(1)

(2)
which:

(a) Contains, in the text thereof, the words "interna
tional cheque (Convention of ...)";

(b) Contains an unconditional order whereby the
drawer directs the drawee to pay a definite sum of money
to the payee or to his order or to bearer;

(c) Is drawn on a banker;

(d) Is dated;

(e) Shows that at least two of the following places are
situated in different States:

(i) The place where the cheque is drawn;

(ii) The place indicated next to the name or the signa-
ture of the drawer;

(iii) The place indicated next to the name of the drawee;

(iv) The place indicated next to the name of the payee;

(v) The place of payment;

if) Is signed by the drawer.

(3) Proof that the statements referred to in paragraph
(2) (e)of this article are incorrect does not affect the appli
cation of this Convention.

Article 2

This Convention applies without regard tu whether the
places indicated on an international cheque pursuant to

paragraph (2) (e) of article 1 are situated in Contracting
States.

CHAPTER Two. INTERPRETATION

Section 1. Generalptovisions

Article 3

If a cheque is drawn against insufficient funds, it is
nevertheless valid as a cheque.

Article 4

A cheque which bears a date other than the date on
which it was drawn is nevertheless valid as a cheque.

Article 5

In the interpretation of this Convention, regard is to be
had to its international character and to the need to promote
uniformity in its application.

Article 6

In this Convention:

(1) "Cheque" means an international cheque governed
by this Convention;

(2) "Drawee" means the banker on whom a cheque is
drawn;

(3) "Banker" includes any person or institution
assimilated to a banker;

(4) "Payee" means the person in whose favour the
drawer directs payment to be made;

(5) "Holder" means a person in possession of a cheque
in accordance with article 16.

(6) "Protected holder" means the holder of a cheque
which, when he became a holder, was 'complete and regular
on its face, provided that:
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(a) 'He was, at that time, without know~edgeof a claim
to or defence upon the cheque referred ,to in article 27 or
of the fact that it was dishonoured by non-payment;

(b) The time-limit provided by article 43 for present
ment of that cheque for payment had not then expired.

(7) "Party" meaQs any person who has signed a cheque
as drawer, endorser or guarantor.

(8) "Signature" includes a signature by stamp, symbol,
facsimile, perforation or other mechanical means* and
"forged signature" includes a signature by the wrongful or
unauthorized use of such means.

[(9) "Money" oL"currency" includes a monetary unit
of account which is established by an intergovernmental
institution, even if intended by it to be transferable only in
its records and between it and persdns designated by it or
between such persons.]

Article 7

For the purposes of this Convention, a person is con
sidered to have knowledge of a fact if he has actual know
ledge of that fact or could not have been unaware of its
existence.

Section 2. Interprecation offormal requirements

Article 8

The sum payable by a cheque is deemed to be a definite
sum althou,gh the cheque states that it is to be paid:

(a) According to a rate of exchange indicated on the
cheque or tff be determined as directed by the cheque; or

(b) In a currency other than the currency in which the
amount of the cheque is expressed.

Article 9

Any stipulation on a cheque that it is to be paid with
interest is deemed not to have been written.

Article 10

(1) If,there is a discrepancy between the amount of
the cheque expressed in words and the amount expressed in
figures, the amount of the cheque is the amount expressed
in words.

(2) If the amount of the cheque is expressed in a cur
rency having the same description as that of at least one

* [Article (X)
A Contracting State whose legislation requires that a signature

on a cheque be handwritten may, at the time of signature, ratifica
tion or accession, make a declaration to the effect that a signature
placed on a cheque in its territory must be handwritten.] (Footnote
in original.)

other State than the State where payment is to be made as
indicated on the cheque and the specified currency is not
identified as the currency of any particular State, the cur
rency is to be considered as the currency of the State where
payment is to be made.

Article 11

(1) A cheque is always payable on demand. It is so
payable:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time of payment is expressed.

(2) A stipulation on a cheque that it is payable at a
definite time is deemed not to have been written.

Article 12

(1) A cheque may:

(a) Be drawn by the drawer on himself or be drawn
payable to his order;

(b) Be drawn by two or more drawers;

(c) Be payable to two or more payees.

(2) If a cheque is payable to two or more payees in
the alternative, it is payable to any one of them and any
one of them in possession of the cheque may exercise the
rights of a holder. In any other case the cheque is payable
to all of them and the rights of a holdet can only be exer
cised by all of them.

Section 3. Completion ofan incomplete cheque

Article 13

(1) An incomplete cheque which satisfies the require
ments set out in subparagraphs (a) and if) of paragraph (2)
but which lacks other elements pertaining to one or more
of the requirements set out in paragraph (2) of article 1
may be completed and the cheque so completed is effective
as a cheque.

(2) When such a cheque is completed otherwise than
in accordance with an agreement entered into:

(d) A party who signed the cheque before the comple
tion may invoke the non-observance of the agreement as a
defence against a holder, provided the holder had know
ledge of the non-observance of the agreement when he
became a holder;

(b) A party who signed the cheque after the comple
tion is liable according to the terms of the cheque so com
pleted.
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CHAPTER THREE. TRANSFER

Article 14

A cheque is transferred:

(a) By endorsement and delivery of the cheque by the
endorser to the endorsee; or

(b) By mere delivery of the cheque if it is drawn pay
able to bearer or if the last endorsement is in blank.

Article 15

(1) An endorsement must be written on the cheque or
on a slip affixed thereto (allonge). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a signa
ture accompanied by a statement to the effect that the
cheque is payable to any person in possession thereof;

(b) Special, by a signature accompanied by an indica
tion of the person to whom the cheque is payable.

Article 16

(1) A person is a holder if he is:

(a) In possession of a cheque drawn payable to bearer;
or

(b) The payee in possession of the cheque; or

(c) In possession of a cheque which has been endorsed
to him, or on which the last endorsement is in blank, and
on which there appears an uninterrupted series of endorse
ments, even if any of the endorsements was forged or was
signed by an agent without authority.

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse
ment in blank.

(3) A person is not prevented from being a holder by
the fact that the cheque was obtained under circumstances,
including incapacity or fraud, duress or mistake of any kind,
that would give rise to a claim to, or to a defence upon the
cheque.

Article 17

The holder of a cheque on which the last endorsement is
in blank may:

(a) Further endorse the cheque either in blank or to a
specified person; or

(b) Convert the blank endorsement into a special
endorsement by indicating therein that the cheque is pay
able to himself or to some other specified person; or

(c) Transfer the cheque in accordance with paragraph
(b) of article 14.

Article 18

When the drawer of a cheque payable to a payee or to
his order has inserted in the cheque, or an endorser in his
endorsement, such words as "not negotiable", "not trans
ferable", "not to order", "pay (X) only", or words of simi
lar import, the transferee does not become a holder except
for purposes of collection.

Article 19

(1) An endorsement must be unconditional.

(2) A conditional endorsement transfers the cheque
whether or not the condition is fulfilled.

Article 20

An endorsement in respect of a part of the sum due
under the cheque is ineffective as an endorsement.

Article 21

When there are two or more endorsements, it is pre
sumed, unless the contrary is established, that each
endorsement was made in the order in which is appears on
the cheque.

Article 22

(1) When an endorsement contains the words "for col·
lection", "for deposit", "value in collection", "by procura
tion", "pay any bank", or words of similar import, authoriz
ing the endorsee to collect the cheque (endorsement for
collection), the endorsee:

(a) May only endorse the cheque for purposes ofcol
lection;

(b) May exercise all the rights arising out of the
cheque;

(c) Is subject to all claims and defences which may be
set up against the endorser;

(2) The endorser for collection is not liable upon the
cheque to any subsequent holder.

Article 23

(1) The holder of a cheque may transfer it to a prior
party in accordance with article 14; nevertheless, in the case
where the transferee was a prior holder of the cheque, no
endorsement is required and any endorsement which would
prevent him from qualifying as a holder may be struck out.

(2) The endorsement to the drawee operates only as
an acknowledgement that the endorser has received from
the drawee the amount of the cheque except in the case
where the drawee has several establishments and the
endorsement is made in favour of an establishment other
than that on which the cheque has been drawn.
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Article 24

A cheque may be transferred in accordance with article
14 after the expiration of. the period of time for present

·ment.

Article 25

(1) If an endorsement is forged, any party has against
the forger, and against the person to whom the cheque was
directly transferred by the forger, the right to recover com
pensation for any damage that he may have suffered
because of the forgery.

(2) Except to the extent provided in articles 70 and
72, the liability of a party or of the drawee who pays, or of
an endorsee for yollection who collects, a cheque on which
there, is a forged endorsement is not regulated by this Con
vention.

(3) For the purposes of this article, an endorsement
placed on a cheque by a person in a representative capacity
without. authority or exceeding his authority has the same
effects as a forged endorsement.

CHAPTER FOUR', RIGHTS ANDLIAB1LITIES

Section 1. The rights ofa holder and ofa protected Jiolder

Article ?-6

(1) The holder of a cheque has all the Fights conferred
on him by this Convention against the parties to the
cheque.

(2) 'Fhe holder is entitled to transfer the cheque in
accordance with article 14.

Article 27

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a resultofwmch he b,ecame
a party;

(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party to
incur liabUity on the cheque or on the fact that such party
signed without knowledge that his signature made him a
party to the cheque, provided that such absence of know
ledge was not due to his negligence.

(2). The rights to a cheque of a holder who is not a
protected holder are subject to any valid claim to the
cheque on the part ofany person.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that. a third person
has a claim to the cheque unless:

(a) Such third person asserted a valid claim to the
cheque; or

(b) Such holder acquired the cheque by theft or forged
the signature 'of the payee or an endorsee, or participated in
such theft.

Article 28

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 31 (1),32,33 (1),34 (3),
45 and 79 of this Convention;

(b) Defences based on the underlying transaction
between himself and such holder Or arising from any fraudu
lent act on the part of such holder in obtaining the signa
ture on the cheque of that party;

(c) Defences based on the incapacity of such party to
incur liability on the cheque or on the fact that such party
signed without knowledge that his signature made him a
party to the cheque provided that such absence of know
ledge was not due to his negligence.

(2) The rights to a cheque of a protected holder are
not subject to any claim tu the cheque on the part of any
person, except a valid claim arising from the underlying
transaction between himself and the person by whom the
claim is raised or arising from any fraudulent act on the
part of such holder in obtaining the signature on the cheque
of that person.

Article 29

(1) The transfer of a cheque by a protected holder
vests in any subsequent holder the rights to and upon the
cheque which the protected holder had, except where such
subsequent holder ,participated in a transaction which gives
rise toa claim toor a defence upon the cheque.

(2) If a party pays the cheque in accordance w,ith article
59 and the cheque is transferred to him, such transfer does
not vest in that party the rights to and upon the cheque
which any previous protected holder had.

Article 30

Every holder is presumed to bea protected holder, unless
the contrary is proved.
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Section 2.· The liability ofthe parties

A. General provisions

Article 31

(1) Subject to the provisions of articles 32 and 34, a
person is not liable on a cheque unless he signs it.

(2) A person who signs a cheque in a name which is
not his own is liable as ifhe had signed it in his own name.

Article 32

A forged signature ana cheque does not impose any
liability thereon on the person whose signature was forged.
Nevertheless, such person is liable as if he had signed the
cheque himself where he has, expressly or impliedly, accep
ted to be bound by the forged signature or represented that
the signature was his own.

Article 33

(1) If a cheque has been materially altered:

(a) Parties who have signed the cheque subsequent to
. the material alteration are liable thereon according to the

terms of the altered text;

(b) Parties who have signed the cheque before the
material alteration are liable thereon according to the terms
of the original text. Nevertheless, a party who has himself
made, authorized, or assented to, the material alteration is
liable on the cheque according to the terms of the altered
text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the cheque after the material
alteration.

(3) Any alteration is material which modifies the
written undertaking on the cheque of any party i'1 any
respect.

Article 34

(1) A cheque may be signed by an agent.

(2) The signature of an agent placed by him on a
cheque with the authority of his principal and showing on
the cheque that he is signing in a representative capacity for
that named principal, or the signature of a principal placed
on the cheque by an agent with his authority, imposes lia
bility on the principal and not on the agent.

(3) A signature placed on a cheque by a person as
agent but without authority to sign or exceeding his autho
rity or by an agent with authority to sign but not showing on
the cheque that he is signing in a representative capacity for
a named person, or showing on the cheque that he is signing
in a representative capacity but not naming the person
whom he represents, imposes liability thereon on the per-

SOil signing and not on the person whom he purports to
represent.

(4) The question whether a signatur~ was placed on
the cheque in a representative capacity may be determined
only by reference to what appears on the cheque.

(5) A person who is liable pursuant to paragraph (3)
and who pays the cheque has the same rights as the person
for whom he purported to act would. have had if that per
son had paid the cheque.

Article 35

The order to pay contained in a cheque does not of itself
operate as an assignment to the payee of funds made avail
able for payment by the drawer with the drawee.

Article 36

(1) Any statement written on a cheque indicating
certification, confirmation, acceptance, visa or any other
equivalent expression has only the effect to ascertain the
existence of funds· and prevents the withdrawal of such
funds by the drawer, or the use of sudh funds by the drawee
for purposes other than payment of the cheque bearing
such a statement, before the expiration of the time-limit
for presentment.

[(2) However, a Contracting State may provide that a
drawee may accept a cheque and determine the legal effects
thereof. Such acceptance must be effected by the signature
of the drawee accompanied by the word "accepted".]

B. The drawer

Article 37

(1) The drawer engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 59, the amount
of the cheque, and any intere.st and expenses which may be
recovered under article 59 or 60.

(2) The drawer may not exclude or limit his own lia
bility by a stipulation on the cheque. Any such stipulation
is without effect.

C. The endorser

Article 38

(1) The endorser engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 59, the amount
of the cheque, and any interest and expenses which may be
recovered under article 59 or 60.
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(2) The endorser may exclude or limit his. own lia
bility by an express stipulation on the cheque. Such stipu
lation has effect only with respect to that endorser.

Article 39

(1) Any person who transfers a cheque by mere
delivery is liable to any holder subsequent to himselffor
any damages that such holder may suffer on account of the
fact that prior to such transfer:

(a) A signature on the cheque was forged or unauthor
ized; or

(b) The cheque was materially altered; or

(c) A party has a valid claim or defence against him;
or

(d) The cheque was dishonoured by non-payment.

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article 59 or 60.

(3) Liability on account of any defect mentioned in
paragraph (1) is incurred only to a holder who took the
cheque without knowledge of such defect.

D. The guarantor

Article 40

(1) Payment of. a cheque may be guaranteed, as to the
whole or part of its amount, for the account of a party by
any person who mayor may not have become a party.

(2) A guarantee must be written on the cheque or on
a slip affixed thereto (allonge).

(3) A guarantee is expressed by the words: "guaran
teed", "aval", "good as aval" or words of similar import,
accompanied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone.
Unless the content otherwise requires,

(a) A signature alone on the front of the cheque,
other than that of the drawer, is a guarantee;

(b) A signature alone on the back of the cheque is an
endorsement. A special endorsement of a cheque made pay
able to bearer does not convert the cheque into an order
instrument.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specification,
the person for whom he has become guarantor is the drawer.

Article 41

A guarantor is liable on the cheque to the same extent as
the party for whom he has become guarantor, unless the
guarantor has stipulated otherwise on the cheque.

Article 42

The guarantor who pays the cheque has rights thereon
against the party for whom he became guarantor and against
parties who are liable thereon to that party.

CHAPTER FIVE. PRESENTMENT, DISHONOUR BY

NON-PAYMENT, AND RECOURSE

Section 1. Presentment for payment and dishonour
by non-payment

Article 43

A cheque is duly presented for payment if it is presented
in accordance with the following rules:

(a) The holder must present the cheque to the drawee
on a business day ata reasonable hour;

(b) A cheque must be. presented for payment within
120 days of its stated date;

(c) A cheque must be presented for payment:

(i) At the place of payment specified on the cheque;
or

(li) If no place of payment is specified, at the address
ofthe drawee indicated on the cheque; or

(iii) Ifno place of payment is specified and the address
of the drawee is not indicated, at the principal
place of business of the drawee;

(d) A cheque may be presented for payment at a clear
ing.house.

Article 44

(1) Delay in making presentment for paymentisexcused
when the delay is caused by circumstances which are beyond
the control of the holder and which he could neither avoid
nor overcome. When the cause of delay ceases to operate,
presentment must be made with reasonable diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the· cheque by the drawer, binds any
subsequent party and benefits any holder;

(li) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made;

(b) If the cause of delay continues to operate beyond
30 days after the expiration of the time-limit for present
ment for payment.
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Article 45

If a cheque is not duly presented for payment, the drawer,
the endorsers and their guarantors are not liable thereon.
However, if a cheque is not duly presented because of delay
in making presentment, the drawer is not discharged of
liability except to the extent of the loss suffered because of
the delay.

Article 46

(1) A cheque is considered to be dishonoured by non
payment:

(a) When payment is refused upon due presentment, or
when the holder cannot obtain the payment to which he is
entitled under this Convention, or as regards the drawer only,
if presentment of the cheque, otherwise duly made, is
delayed and payment is refused;

(b) If presentment for payment is dispensed with pur
suant to article 44 (2) and the cheque is unpaid.

(2) If a cheque is dishonoured by non-payment, the
holder may, subject to the provisions of article 48, exer
cise a right of recourse against the drawer, the endorsers
and their guarantors.

Article 47

If a cheque is presented before its stated date, refusal
by the drawee to pay does not constitute dishonour by non
payment under article 46.

Section 2. Recourse

A. Protest

Article 48

If a cheque has been dishonoured by non-payment, the
holder may exercise a right of recourse only after the cheque
has been duly protested for dishonour in accordance with
the provisions of articles 49 to 51.

Article 49

(1) A protest is a statement of dishonour drawn up at
the place where the cheque has been dishonoured and signed
and dated by a person authorized in that respect by the law
of that place. The statement must specify:

(a) The person at whose request the cheque is protested;

(b) The place of protest; and

(c) The demand made and the answer given, if any, or
the fact that the drawee could not be found.

(2) A protest may be made:

(a) On the cheque itself or on a slip affixed thereto
(allonge); or

(b) As a separate document, in which case it must
clearly identify the cheque that has been dishonoured.

(3) Unless the cheque stipulates that protest must be
made, a protest may be replaced by a declaration written on
the cheque and signed and dated by the drawee; the declara
tion must be to the effect that payment is refused.

(4) A declaration made in accordance with paragraph
(3) is deemed to be a protest for the purposes of this Con
vention.

Article 50

Protest for dishonour of a cheque by non-payment must
be made on the day on which the cheque is dishonoured or
on one of the two business days which follow.

Article 51

(1) Delay in protesting a cheque for dishonour is ex
cused when the delay is caused by circumstances which are
beyond the control of the holder and which he could neither
avoid nor overcome. When the cause of delay ceases to
operate, protest must be made with reasonable diligence.

(2) Protest for dishonour by non-payment is dispensed
with:

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but bertefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made;

(b) If the .cause of delay under paragraph (1) in making
protest continues to operate beyond 30 days after the date
of dishonour;

I

(c) As regards the drawer ofa cheque, if the drawer and
the drawee are the same person;

(d) If presentment for payment is dispensed with in
accordance with article 44 (2).

Article 52

(1) If a cheque which must be protested for non-pay
ment is not duly protested the drawer, the endorsers and
their guarantors are not liable thereon.

(2) Delay in protesting a cheque for non-payment does
not discharge the drawer or his guarantor of liability except
to the extent of the loss suffered by the delay.
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B. Notice ofdishonour

Article 53

(1) The holder, upon dishonour of a cheque by non
payment, must give notice of such dishonour to the drawer,
the endorsers and their,guarantors.

(2) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately pre
ceding him and liable on the cheque.

(3) Notice of dishonour operates for the benefit ofany
party who has a right of recourse on the cheque against the
party notified.

Article 54

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the cheque and
state that it has been dishonoured. The return of the dis
honoured cheque is sufficient notice, provided it is accom
panied by a statement indicating that it hasbeendishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means appro
priate in the circumstances, whether or not it is received by
that party.

(3) The burden of proving that notice has been duly
given rests upon the person who is required to give such
notice.

Article 55

Notice of dishonour must be given within the two busi
ness days which follow:

(a) The day of protest, or, if protest is dispensed with,
the day of dishonour; or

(b) The receipt of notice given by another party.

Article 56

(1) Delay in giving notice of dishonour is excused when
the delay is caused by circumstances which are beyond the
control of the holder and which he could neither avoid nor
overcome. When the cause of delay ceases to operate, notice
must be given with reasonable diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;

(b) If the drawer, an endorser or guarantor has waived
notice of dishonour expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside-- the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made;

(c) As regards the drawer ofacheque, ifthe drawer and
the drawee are the same person.

Article 57

Failure to give notice of dishonour renders a person who
is required to give such notice under article 53 to a party
who is entitled to receive such notice liable for any damages
which that party may suffer from such failure, provided that
such damages do not exceed the amount referred to in article
59 or 60.

Section 3. Amount payable

Article 58

The holder may exercise his rights on the cheque against
anyone party, or several or all parties, liable thereon and
is not obliged to observe the order in which the parties have
become bound.

Article 59

(1) The holder may recover from any party liable the
amount of the cheque.

(2) When payment is made after the cheque has been
dishonoured, the holder may recover from any party liable
the amount of the cheque with interest at the rate specified
in paragraph (3) calculated from the date of presentment to
the date of payment and any expenses of protest and of the
notices given by him.

(3) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar appro
priate rate effective in the main centre of the country where
the cheque is payable. If there is no such rate, the rate of
interest shall be [2] per cent per annum above the official
rate (bank rate) or other similar appropriate rate effective
in the main centre of the country in the currency of which
the cheque is payable. In the absence of any such rates, the
rate of interest shall be [ ] per cent per annum.

Article 60

A party who pays a cheque in accordance with article
59 may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in
accordance with article 59 and has paid;

(b) Interest on that sum at the rate specified in
article 59, paragraph (3), from the date on which he made
payment;

(c) Any expenses of the notices given by him.
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CHAPTER SIX. DISCHARGE

Section 1. Discharge by payment

Article 61

(1) A party is discharged of liability on the cheque
when he pays the holder, or a party subsequent to himself
who has paid the cheque and is in possession thereof, the
amount due pursuant to article 59 or 60.

(2) A party is not discharged of liability if he pays a
holder who is not a protected holder and knows at the time
of payment that a third person has asserted a valid claim to
the cheque or that the holder acquired the cheque by theft
or forged the signature of the payee or an endorsee, or par
ticipated in such theft or forgery.

(3) (a) A person receiving payment of a cheque must,
unless agreed otherwise, deliver:

(i) To the drawee making such payment, the cheque;

(ii) To any other person making such payment, the
cheque,a receipted account and any protest;

(b) The perSon from whom payment is demanded may
withhold payment if the person demanding payment does
not deliver the cheque to him. Withholding payment in these
circumstances does not constitute dishonour by non-pay
ment under article 46.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain the cheque, such person is
discharged but the discharge cannot be set up as a defence
against a protected holder.

Article 62

(1) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does
not take it, the cheque is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee,
the cheque is to be considered as dishonoured by non-pay
ment as to the amount unpaid.

(4) If the holder takes partial payment from a party to
the cheque,

(a) The party making payment is discharged of his
liability on the cheque to the extent of the amount paid; and

(b) The holder must give such party a certified copy of
the cheque and of any authenticated protest.

(5) The drawee or a party making partial payment may
require that mention of such payment be made on the
cheque and that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives it
and who is in possession of the cheque must deliver to the
payor the receipted cheque and any authenticated protest.

Article 63

(1) The holder may refuse to take payment in a place
other than the place where the cheque was presented for
payment in accordance with article 43.

(2) If in such case payment is not made in the place
where the cheque was presented for payment in accordance
with article 43, the cheque is considered as dishonoured by
non-payment.

Article 64

. (1) A cheque must be paid in the currency in which
the amount of the cheque is expressed.

(2) The drawer may indicate on the cheque that it
must be paid in a specified currency other than the currency
in which the amount of the cheque is expressed. In that
case:

(a) The cheque must be paid in the currency so speci
fied;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the cheque. Failing such
an indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or if there
is no such rate, according to the appropriate established rate
of exchange) on the date of presentment:

(i) Ruling at the place where the cheque must be pre
sented for payment in accordance with article 43
(c), if the specified currency is that of that place
(local currency); or

(ii) If the specified currency is not that of that place,
according to the usages of the place where the
cheque must be presented for payment in accord
ance with article 43 (c);

(c) If such a cheque is dishonoured by non-payment,
the amount payable is to be calculated;

(i) If the rate of exchange is indicated on the cheque,
according to that rate;

(ii) If no rate of exchange is indicated on the cheque,
at the option of the holder, according to the rate
of exchange ruling on the date of presentment or
on the date of actual payment at the place where
the cheque must be presented for payment in
accordance with article 43 (c) or at the place of
actual payment.

(3) Nothing in this article prevents a court from
awarding damages for loss caused to the holder by reason
of fluctuations in rates of exchange if such loss is caused
by dishonour for non-payment.

Article 65

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applicable
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in its territory, including regulations which it is bound to
apply by virtue of international agreements to which it is
a party.

(2) (a) If, by virtue of the application of paragraph (1)
of this article, a cheque drawn in a currency which is not
that of the place of payment must be paid in local currency,
the amount payable is to be calculated according to the rate
of exchange for sight drafts (or if there is no such rate,
according to the appropriate established rate of exchange)
on the date of presentment ruling at the place where the
cheque must be presented for payment in accordance with
article 43 (c).

(b) If such a cheque is dishonoured by non-payment:

(i) The amount is to be calculated, at the option of
the holder, according to the rate of exchange ruling
on the date of presentment or on the date ofactual
payment;

(ii) Paragraph (3) of article 64 is applicable where appro
priate.

Article 66

If the drawer countermands the order to the drawee to
pay a cheque drawn on him, the drawee is under a duty not
to pay.

Section 2. Discharge ofa prior party

Article 67

(1) When a party is discharged wholly or partly of his
liability on the cheque, any party who has a right of recourse
against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part of
the amount of the cheque to the holder, or to any party who
has paid the cheque in accordance with article 59, discharges
all parties of their liability to the same extent.

CHAPTER SEVEN. CROSSED CHEQUES AND CHEQUES

PAYABLE IN ACCOUNT

Section 1. Crossed cheques

Article 68

(1) A cheque is crossed if it bears across its face two
parallel transverse lines.

(2) A crossing is general if it consists of the two lines
only or if between the two lines the word "banker" or an
equivalent term or the words "and Company" or any
abbreviation thereof is inserted; it is special if the name
of a banker is so inserted.

(3) A cheque may be crossed generally or specially
by the drawer or the holder.

(4) The holder may convert a general crossing into a
special crossing.

(5) A special crossing may not be converted into a
general crossing.

(6) The banker to whom a cheque is crossed specially
may again cross it specially to another banker for collection.

Article 69

If a cheque shows on its face the obliteration either of a
crossing or of the name of the banker to whom it is crossed,
the obliteration is considered as not having taken place.

Article 70

(1) (a) A cheque which is crossed generally is payable
only to a banker or to a customer of the drawee;

(b) A cheque which is crossed specially is payable only
to the banker to whom it is crossed or, if such banker is the
drawee, to his customer;

(c) A banker may not take a crossed cheque except
from his customer or from another banker and may not
collect such a cheque except for such a person.

(2) The drawee who pays, or the banker who takes or
collects, a crossed cheque in violation of the provisions of
paragraph (1) of this article incurs liability for any damages
which a person may have suffered as a result of such violation,
provided that such damages do not exceed the amount of
the cheque.

Article 71

If the crossing on a cheque contains the words "not
negotiable" the transferee becomes a holder but cannot
become a protected holder. However, such transferee may
"cquire the rights of a protected holder under article 29.

Section 2. Cheques payable in account

Article 72

(1)(a) The drawer or the holder of a cheque may
prohibit its payment in cash by writing transversally across
the face of the cheque the words "payable in account" or
words of similar import;

(b) In such case the cheque may only be paid by the
drawee by means of a book-entry.

(2) The drawee who pays such a cheque otherwise than
by means of a book-entry incurs liability for any damages
which a person may have suffered as a result thereof,
provided that such damages do not exceed the amount of
the cheque.

(3) If a cheque shows on its face the obliteration of
the words "payable in account", the obliteration is con·
sidered as not having taken place.
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CHAPTER EIGHT. LoST CHEQUES

Article 73

(1) When a cheque is lost, whether by destruction,
theft or otherwise, the person who lost the cheque has,
subject to the provisions of paragraphs (2) and (3) of this
article, the same right to payment which he would have
had if he had been in possession of the cheque. The party
from whom payment is claimed cannot set up as a defence
against liability on the cheque the fact that the person
claiming payment is not in possession thereof.

(2) (a) The person claiming payment of a lost cheque
must state in writing to the party from whom he claims
payment:

(i) The elements of the lost cheque pertaining to the
requirements set forth in article 1 (2); for this
purpose the person claiming payment of the lost
cheque may present to that party a copy of that
cheque;

(ii) The facts showing that, if he had been in possession
of the cheque, he would have had a right to pay
ment from the party from whom payment is
claimed;

(iii) The facts which prevent production of the cheque;

(b) The party from whom payment of a lost cheque is
claimed may require the person claiming payment to give
security in order to indemnify him for any loss which he
may suffer by reason of the subsequent payment of the lost
cheque;

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming pay
ment and the party from whom payment is claimed. Failing
such an agreement, the court may determine whethersecurity
is called for and, if so, the nature of the security and its
terms;

(d) If the security cannot be given, the court may order
the party from whom payment is claimed to deposit the
amount of the lost cheque, and any interest and expenses
which may be claimed under article S9 or 60, with the court
or any other competent authority or institution, and may
determine the duration of such deposit. Such deposit is to
be considered as payment to the person claiming payment.

(3) The person claiming payment of a lost cheque in
accordance with the provisions of this article need not give
security to the drawer who has inserted in the cheque, or to
an endorser who has inserted in his endorsement, such words
as "not negotiable", "not transferable", "not to order",
"pay (X) only", or words of similar import.

Article 74

(1) A party who has paid a lost cheque and to whom
the cheque is subsequently presented for payment by another

person must notify the person to whom he paid of such
presentment.

(2) Such notification must be given on the day the
cheque is presented for payment or on one of the two busi
ness days which follow and must state the name of the
person presenting the cheque and the date and place of
presentment.

(3) Failure to notify renders the party who has paid
the lost cheque liable for any damages which the person
whom he paid may suffer from such failure, provided that
the damages do not exceed the amount referred to in article
S9 or 60.

(4) Delay in giving notice is excused when the delay is
caused by circumstances which are beyond the control of
the person who has paid the lost cheque and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, notice must be given with reasonable diligence.

(5) Notice is dispensed with when the cause of delay
in giving notice continues to operate beyond 30 days after
the last date on which it should have been given.

Article 75

(1) A party who has paid a lost cheque in accordance
with the provisions of article 73 and who is subsequently
required to, and does, pay the cheque, or who, by reason
of the loss of the cheque, then loses his right to recover
from any party liable to him, has the right:

(a) If security was given, to realize the security; or

(b) If the amount was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance
with the provisions of paragraph (2) (b) of article 73 is
entitled to obtain release of the security when the party
for whose benefit the security was given is no longer at
risk to suffer loss because of the fact that the cheque is
lost.

Article 76

A person claiming payment of a lost cheque duly effects
protest for dishonour by non-payment by the use of a
written statement that satisfies the requirements of article
73, paragraph (2) (a).

Article 77

A person receiving payment of a lost cheque in accordance
with article 73 must deliver to the party paying the written
statement required under article 73, paragraph (2) (a),
receipted by him and any protest and a receipted account.
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Article 78

(1) A party who has paid a lost cheque in accordance
with article 73 has the same rights which he would have had
if he had been in possession of the cheque.

(2) Such party may exercise his rights 0111y if he is in
possession of the receipted written statement referred to in
article 77.

CHAPTER NINE. LIMITATION (PRESCRIPTION)

Article 79

(1) A right of action arising on a cheque can no longer
be exercised after four years have elapsed:

(a) Againstthe drawer or his guarantor, from the date
of the cheque;

(b) Against an endorser or his guarantor, from the date
of protest for dishonour or, where protest is dispensed with,
the date of dishonour;

(2) If a party has paid the cheque in accordance with
article 59 or 60 within one year before the expiration of
the period referred to in paragraph (1) of this article, such
party may exercise his right of action against a party liable
to him within one year from the date on which he paid the
cheque.

6. REPORT OF THE SECRETARY-GENERAL: COMMENTARY ON DRAFT CONVENTION

ON INTERNATIONAL CHEQUES (A/CN.9/214)*

Introduction

1. The United Nations Commission on International
Trade Law (UNCITRAL), at its fifth session, after having
taken note of the Secretary-General's report setting forth
a draft uniform law on international bills of exchange
accompanied by a commentary, entrusted its Working
Group on International Negotiable Instruments with the
preparation of a final draft uniform law and also requested
the Group to consider the desirability of preparing uniform
rules applicable to international cheques. 1

2. The Working Group, in the light of replies received
to a questionnaire circulated to banking and trade institu
tions, concluded that the formulation of uniform rules for
international cheques was desirable and the application of
the draft Convention on International Bills of Exchange
and International Promissory Notes could be extended to
international cheques. The Commission at its twelfth session
authorized the Working Group to proceed accordingly.2

3. The Working Group on International Negotiable
Instruments adopted the draft Convention on International
Bills of Exchange and International Promissory Notes
(A/CN.9/211)** and the draft Convention on International
Cheques (A/CN.9/212)* ** at the close of its eleventh session
(August 1981), after a Drafting Group had reviewed both
drafts and established corresponding language versions (in
Chinese, English, French, Russian and Spanish).

*27 May 1982.
** Reproduced in this volume, part two, II, A, 3.
*** Reproduced in this volume, part two, II, A,S.
1 Report of the Commission 011 the work of its fifth session

(1972), Official Records of the General Assembly, Twenty-seventh
Session, Supplement No. 17 (A/S717), para. 61 (Yearbook ..• 1972,
part one, II, A). . . . .- . .

2 Report of' the CommISSIOn on the work 01 ItS tweltth sessIon
(1979), Official Records of the General Assembly. Thirty-fourth
Session, Supplement No. 17 (A/34/17), para. 44 (5) (Yearbook ...
1979, part one, II, A).

4. The Commission at its fourteenth session requested
the Secretary-General, after the' completion of the texts by
the Working Group, to circulate them, together with a
commentary, to all Governments and interested internatio
nal organization~ for comments. At the reques.t of the Secre
tariat the commentary on the two draft Conventions was
prepared by Professor Aharbn Barak and Professor Willein
Vis who as former members of the Commission's Secretariat
and subsequently as consultants assisted the Working Group
on International Negotiable Instruments in the drawing up
of th~ draft Convention. The commentary on the draft
Convention on International Bills of Exchange and Interna
tional Promissory Notes is set forth in doc\lment A/CN.9/
213,* the commentary on the draft Convention on Inter
national cheques is set forfh in the present report.

5. An account of the preparatory work on international
negotiable instruments may be found in the introduGtion to
the commentary on the draft Convention on International
Bills of Exchange and International Promissory Notes
(A/CN.9/213).*

Comparative table'of the numbering of the articles of the draft Con
vention.adopted by the Woddng Group and of the draft articles
as considered by it

The articles of the Convention have been numbered consecutively
only upon its adoption by the Working Group.. Until then, the
original numbering of the draft articieshas generally been maintained
throughout the vario.us stagt:s of the deliberations by the Working
Group in order to facilitate reference to the relevant reports of the
Working Groul'; where, exceptionally, draft provisions have been
transferred or combined with other provisions, their previous location
is also lndicate'd in the following table.

The original numbering may also assist in a comparison between
proVisions on bills or notes and on cheques since each draft article
on cheques had been numbered to correspond to the draft article
on bills or notes which relates to the same or a similar issue.

* Reproduced in this volume, part two, II, A, 4.
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Abbrevations used in the commentary

Article 1

CHAPTER ONE. SPHERE OF APPLICATION AND FORM

OF THE CHEQUE

This Convention applies to international cheques.

An international cheque is a written instrument

The place indicated next to the name ofthe drawee;

The place indicated next to the name of the payee;

The place of payment;

Is signed by the drawer.

Relevant legislation

BEA - sections 3 and 73.
UCC - section 3-103.
ULC - articles 1,2,3 and 5.

(1)

(2)
which:

(a) Contains, in the text thereof, the words "interna
tional cheque (Convention of ...)";

(b) Contains an unconditional order whereby the drawer
directs the drawee to pay a definite sum of money to the
payee or to his order or to bearer;

(c) Is drawn on a banker;

(d) Is dated;

(e) Shows that at least two of the following places are
situated in different States:

Commentary on draft Convention on
International 'Cheques

(i) The place where the cheque is drawn;

(ii) The place indicated next to the name or the signa
ture ofthe drawer;

(iii)

(iv)

(v)

if)

(3) Proof that the statements referred to in paragraph
(2) (e) of this article are incorrect does not affect the appli
cation of this Convention.

Number of Number of
article previous

in Convention draft article

37 34
38 41
39 42
40 43
41 44
42 45
43 53
44 54
45 55
46 56
47 13 (2)
48 57
49 58
50 59
51 61
52 60
53 62
54 63
55 64
56 65
57 66
58 66 bis
59 67
60 68 (1)
61 70
62 71
63 72
64 74
65 74 bis
66 74 ter
67 78
68 A
69 B
70 C
71 E
72 F
73 80
74 81
75 82
76 83
77 84
78 85
79 79

Number of Number of
article previous

in Convention draft arficle

1 1
2 3
3 a
4 {3 (1)
5 4
6 5

(5 (8) incorpor-
ating earlier

27 (3»
7 6
8 7
9 7 bis

10 8 (1, 2)
11 9
12 10
13 11
14 13
15 New article

(between 13
and 13 bis)

16 13 bis
17 15
18 16
19 17
20 18
21 19
22 20
23 21
24 21 bis
25 22
26 23
27 24
28 25
29 25 bis

(earlier 25 (4)
and 68 (2»

30 26
31 27 (1, 2)
32 28
33 29
34 30
35 30 bis
36 X

(between 34
and 41)

* Reproduced in this volume,part two, II, A,S.

Geneva Convention Convention Providing a Uniform Law for
of 1931: Cheques (Geneva, 1931)

UCC: Uniform Commercial Code (United States)

ULC: Uniform Law on Cheques, set forth in
annex I to the Geneva Convention of 1931

BEA:

Cheques Act:

Convention:

Bills of Exchange Act, 1882 (United King
dom)

Cheques Act, 1957 (United Kingdom)

Draft Convention on International Cheques,
as adopted by the UNCITRAL Working
Group on Jnternational Negotiable Instru
ments (A/CN.9/212)*

Cross references

Definite sum of money: article 8.
Payable on demand: article 11.
Payable at a definite time: article 11.
Money: article 6 (9).
Drawee: article 6 (2).
Banker: article 6 (3).

Commentary

1. This article provides the rules for determining when
a written instrument qualifies as an "international cheque"
under the Convention. If an instrument so qualifies the
Convention is applicable. The definition of an international
cheque is set forth in paragraph (2) which makes clear that
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the use of an instrument governed by the provisions of this
Convention is entirely optional. The initial choice to use a
cheque subject to the Convention is exercised by the drawer.
He may do so if certain international elements are present,
but he is under no obligation to draw a cheque under the
Convention. Persons other than the drawer are bound by
the provisions of the Convention by virtue of their signa
ture on the international cheque or by taking it up. As regards
the applicability of this Convention, see also article 2.

Paragraph (l)

2. This paragraph is of a declaratory character.

Paragraph (2)

3. This paragraph defines an international cheque, Le.
it lays down the basic formal requisites with which a
cheque must comply in order to be an international cheque
governed by this Convention. Non-compliance of a cheque
with these requisites makes the Convention inapplicable.
However, it is to be noted that an incomplete cheque may
be completed in accordance with article 13. The inapplic
ability of this Convention is the sole consequence of non
compliance with paragraph (2); such non-compliance does
not interfere with the validity of the cheque under applic
able national law (e.g., the law of the place of draWing or
of the place of issuance).

"A written instrument"

4. The term "written" is l!ot defined in the Conven
tion. This term, in the context in which it is here used,
would include any mode of representing or reproducing
words in visible form, such as handwritten, typed or prin
ted.

5. Subject to the requirements laid down in paragraph
(2), the validity of a cheque as an international cheque is
not dependent on the use of any specific wording or any
specific language.

Formal requisites of an international cheque

6. Subparagraphs (a) to if) set forth the formal requi
sites of a cheque.

Subparagraph (a)

7. An instrument is valid as an international cheque
under the Convention only when the drawer, in the text
thereof, has inserted the words "international cheque (Con
vention of ...)". This designation, which expresses the intent
of the parties that their liability on the cheque is governed
by the Convention, must be incorporated "in the text" of
the cheque. Such designation would not meet the require
ment of subparagraph (a) if it appeared outside the text, as
where it would be printed or stamped in the margin of the

cheque. The requirement is intended to guard against alter
ing the character of a cheque after its issuance.

Subparagraph (b)

8. An international cheque must be an "unconditional
order" (it must not be payable upon a contingency) to pay
a "definite sum of money" (as defined in article 8). The
sum is payable to the "payee" or to bearer.

9. The wording of subparagraph (b) permits a drawer
to draw an international cheque on himself or to draw it
payable to himself (see also article 12).

10. The words "or to his order" have been added
after the words "to the payee" because of a well-established
practice in certain' common law countries to draw cheques
"to the order of" a payee. However, the omission of the
words "or to his order" does not prevent the cheque from
being a negotiable instrument under this Conventi;gn. There
fore, an international cheque may be drawn "pay to X",
"pay to the order of X", "pay to X or to his order", or
"pay to bearer".

Subparagraph (c)

11. An instrument in order to be a cheque under this
Convention must be drawn on a banker. Banker is defined
in article 6 (3) as including any person or institution assimi
lated to a banker.

Subparagraph (d)

12. The date of the instrument is relevant in the con
text of other provisions of this Convention, such as article
43 (b).

Subparagraph (e)

13. International cheques are intended to be used ill
international payment transactions. Therefore, the Conven
tion should be applicable only when elements are present
evidencing the international character of the payment trans
action. Consideration was given, during the preparatory
stage of the work, to the feasibility of linking the test of
internationality to the requirement that an international
cheque be used solely to settle international transactions,
such as a~ international sale of goods, or a test geared to
potential conflict of law situations. These tests were not
retained because they were considered impracticable and
uncertain. Instead, preference was given to the approach
reflected in subparagraph (e) which requires that the ele
ments of internationality be apparent from the face of the
instrument.

14. Subparagraph (e) requires that at least two of the
following places indicated on the cheque be situated in dif
ferent States: the. place of drawing, the place indicated next
to the name or the signature of the drawer, the place indi
cated next to the name of the drawee, the place indicated
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next to the name ofthe payee, and the place ofpayment. The
analysis of this test shows that it embraces the majority of
cases in which there is an international payment transaction
and also the principal situations in which conflicts oflaw may
arise. Subparagraph (e) does not require that a street address
and the name of a town appear on the cheque. For the pur
pose of internationality it suffices for the cheque to mention
two different States. Thus a cheque drawn by J. Brown,
Australia, made payable to A. Petrov, Bulgaria, would meet
the requirement of subparagraph (e).

Subparagraph if)

15. The order to pay, contained in the cheque, is an
order that can only be given by the drawer. His signature is
an indispensable element of the validity of a writing as a
cheque. If the signature of the drawer is lacking, the writing
cannot be made into a cheque by completion (cf. article 13).

16. A cheque may be drawn by two or more drawers
(cf. article 12 (1) (b».

Paragraph (3)

17. The security of transactions in connection with
international cheques depends on a clear and indisputable
identification of the legal regime. To this end, paragraph (2)
(a) requires that the cheque contain in its text the words
"international cheque", followed by the words "(Conven
tion of ...)". In addition, under paragraph (2)(e), a cheque,
in order to be subject to this Convention, must show that at
least two places, as specified, are situated in different States.
The requisite of "internationality" consequently must
appear from the statements made on the cheque. These rules
are strengthened by the rule of paragraph (3) whereby the
applicability of this Convention cannot be placed in doubt
by controverting the statements made on the face of the
cheque in conformity with paragraph (2) (e).

18. Paragraph (3) has the same effect as a provision
that, for the purpose of application of-the Convention, the
appearance of international elements, required under para
graph (2) (e), constitutes an irrebuttable presumption.
Therefore, an incorrect statement as to the place of drawing
etc., so as to bring the cheque under the Convention, does
not thereby make the cheque invalid as an international
cheque, and cannot be a defence to be raised against a
holder, even if the holder, when taking the cheque, had
knowledge of the fact that a statement was incorrect. To
provide otherwise would lend grounds for casting doubts on
the applicability of the Convention, and would impair the
circulation of the international cheque.

19. Incorrect or false statements made on a cheque as
to the international elements may of course be considered
-by a State as violating its law.

Article 2

This Convention applies without regard to whether the
places indicated on an international cheque pursuant to
paragraph (2) (e) of article 1 are situated in Contracting
States.

Cross reference

Definition of "international cheque": article 1 (2).

Commentary

1. The sole requirement for the Convention's applic
ability is that the cheque is an international cheque, Le. a
cheque which complies with the formal requirements laid
down in article 1 (2). Under this test, the forum of a Con
tracting State would apply the Convention, and not its dom
estic law or the negotiable instruments law of a foreign
State which, through the application of conflict rules, might
otherwise be applicable.

2. The provision of article 2 may be illustrated by the
following example. A cheque containing, in the text thereof,
the words "international cheque (Convention of ...)" (see
article 1 (2) (a» on its face shows that it is drawn in State
X on a drawee-banker in State Y. Neither X nor Y is a Con
tracting State. The payee endorses the cheque to E. The
drawee dishonours the cheque by non-payment and E
requests the drawer to pay the cheque. The drawer asserts a
defence (for instance, failure by E to observe applicable
formalities as to protest), and the holder brings his claim
before the court of a Contracting State. By virtue of article
2, the Convention is applicable, and the rights and liabilities
of all parties to the cheque are governed by the Convention,
irrespective of the place where each separate contract on
the cheque was made, where the cheque was dishonoured,
or where protest was made or should have been made. This
rule on the applicability of the Convention thus supplants
the various rules on conflict of laws that might otherwise be
applicable.

3. In substance, article 2 gives effect to the intention
of the parties that their legal relationships on the cheque
are to be governed by the Convention, in accordance with
the statement on the cheque. Thus parties signing an inter
national cheque as drawer, endorser, or guarantor thereby
manifest their intention that their liabilities on the cheque
be governed by the Convention. The same may be said of a
person who takes the cheque as transferee, holder or pro
tected holder. The application of the ConventiQn to legal
relationships between parties to an international cheque on
the sole ground that the cheque is an international cheque
responds therefore to the reasonable expectations of the
parties.

4. Of course, the obligation to apply the Convention in
the circumstances defined in articles 1 and 2 is incumbent
on Contracting States only. Consequently,whether the forum
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of a non-contracting State would apply the Convention to a
cheque that complies with the requirements set forth in
article I (2) would depend on the conflict oflaw rules of that
forum. Presumably, the forum of a non-contracting State
would consider such a cheque to be an international cheque
subject to the Convention if its conflict rules referred to the
law of the country where the cheque was drawn and if that
country is a Contracting State. But in other factual settings
a non-contracting State may apply the rules of the national
law rather than this Convention. In such cases, an instru
ment drawn as an international cheque under the Conven
tion, might not qualify as a cheque under the applicable
law. The Convention seeks to meet that potential problem
by laying down, in article 1 (2), requisites that are in sub
stance similar to those which in the principal legal systems
are considered to be the minimum requirements for an in
strument to qualify as a cheque. Hence, the presence on an
instrument of the requisites under article 1 (2) will, in most
cases, also qualify the instrument as a cheque under what
ever national law may be applicable. Therefore, article 1 (2)
helps to ensure that an instrument drawn pursuant -to its
provisions will qualify as a cheque even if the forum of a
non-contracting State applies its own law or, by reason of
its conflict rules, applies the law of another non"contracting
State. However, there may' be cases where an instrument
that satisfies the requisites of article 1 (2) will not meet one
~of the requirements imposed by a national law.

5. Consideration has been given to adding a provision
that the Convention would be applicable only if the instru
ment was drawn, or issued in a Contracting State. The prin
cipal effect of such a rule would be to discourage persons
from drawing international cheques in non-contracting States
and thereby reduce the complications that might result
from the application of conflict rules by the fora of non
contracting States. Such a rule limiting the applicability of
the Convention has not been incorporated in the Conven
tioh. Under this Convention a person is given the oppor
tunity to draw, endorse or guarantee an international cheque
without regard to whether it is drawn in a Contracting State
or a non-contracting State, and a court in a Contracting
State would give effect to his intent that the rules of the
Convention should apply which was expressed on the face
of the instrument and by the voluntary use thereof. Of
course, the court of a non-contracting State may not give
effect to this intent. This possibility, however, can be taken
into account by the parties in deciding whether to employ
the international cheque in the light of their expectations as
to whether litigation would be brought in a Contracting or
in a non-contracting State. Furthermore, the rule mentioned
above would necessarily make the Convention inapplic
able to an instrument drawn as an international cheque in a
non-contracting State, even where the drawee is in a Con
tracting State, or the cheque is payable in a Contracting
State, and litigation arises in a Contracting State. Such a

rule would unduly restrict the scope of application of the
Convention.

6. The above problem, and others related to the applic
atiolt of uniform rules to rights and liabilities on an inter
national instrument, are inherent in the process of adoption
of uniform rules for as long as a Convention setting forth
such rules is not universally adopted and applied.

CHAPTER TWO. INTERPRETATION

Section 1. General provisions

Article 3

If a cheque is drawn against insufficient funds, it is never
theless valid as a cheque.

Relevant legislation

ULC - article 3.

Commentary

It is the assumption that if a drawer draws a cheque on his
account with the banker the account contains funds sufficient
for the payment of the cheque. Article 3 makes clear that if
the account is insufficient for payment of the cheque the
cheque is nevertheless a valid cheque under this Convention
and upon dishonour the holder may exercise a right of
recourse against the drawer and parties secondarily liable to
him.

Article 4

A cheque which bears a date other than the date on which
it was drawn is nevertheless valid as a cheque.

Relevant legislation

BEA - section 13 (2).
UCC - section 3-114 (3).
ULC - article 28 (2).

Commentary

Under paragraph (2) (d) of article 1, an instrument in
order to qualify as an international cheque must be dated.
Article 4 makes clear that the date appearing on the cheque
need not, for purposes of validity, be the true or correct
date.

Article 5

In the interpretation of this Convention, regard is to be
had to its international character and to the need to promote
uniformity in its application.

Commentary

1. One of the important objectives of the article is to
promote uniformity in the interpretation and application of



202 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

this Convention. To this end, the text of the Convention
directs attention to its "international character"; due regard
for the international character of the Convention would
avoid interpreting its provisions by recourse to local (and
varying) national concepts, rather than to the Convention's
provisions read as an independent piece of international
legislation. This article may also be helpful to encourage
tribunals in one State to promote uniformity by interpret~

ing the Convention with due regard to the interpretation
given to it in other States.

2. The general principle with regard to the interpreta
tion and application of the Convention, laid down in this
article, is found in other C~nventions that originated in the
work of the United Nations Commission on International
Trade Law (UNCITRAL); see article 7 of the Convention
on the Limitation Period in the International Sale of Goods
(1!n4),* article 3 of the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg Ru1es),** and
article 7 (1) of the United Nations Convention on Contracts
for the International Sale of Goods (1980).***

Article 6

In this Convention:

(1) "Cheque" means an international cheque governed
by this Convention;

(2) "Drawee" means the banker on whom a cheque is
drawn;

(3) "Banker" includes any person or institution assimi
lated to a banker;

(4) "Payee" means the person in whose favour the
drawer directs paymentto be made;

(5) "Holder" means a person in possession of a cheque
in accordance with article 16.

(6) "Protected holder" means the holder of a cheque
which,when he became a holder, was complete and regular
on its face, provided that:

(a) He was, at that time, without knowledge of a claim
to or defence upon the cheque referred to in article 27 or
of the fact that it was dishonoured by non-payment;

(b) The time-limit provided by article 43 for present
ment of that cheque for payment had not then expired.

(7) "Party" means any person who has signed a
cheque as drawer, endorser or guarantor.

(8) "Signature" includes a signature by stamp, symbol,
facsimile, perforation or other mechanicaI means**** and

* Yearbook 1974, part three, I, B.
** Yearbook 1978, part three, I, B.
*** Yearbook 1980, part three, I, B.
**** [Article (X)
A Contracting State whose legislation requires that a signature

on a cheque be hartdwritten may, at the time of signature, ratifica
tion or accession, make adeclaration to the effect that a signature
placed on a cheque in its territory must be handwritten.) (Footnote
in original.)

"forged signature" iflcludes a signature by the wrongful or
unauthorized use of such means.

[(9) "Money" or "currency" includes a monetary unit
of account which is established by an intergovernmental
institution, even if intended by it to be transferable only in
its records and between it and persons designated' by it or
between such persons.]*

Commentary

Paragraph (1): "cheque"

1.. Article 1 (1) of this Convention provides that the
Convention applies to an international cheque. Article 1 (2)
specifies the formal requisites with which an instrument
must comply in order to be an international cheque. This
Convention uses the expression "cheque" to replace the
longer expression "international cheque".

Paragraph (2): "drawee"

2. The drawee can only be a banker (see definition of
"banker" in paragraph (3». Therefore, an instrument drawn
upon a person other than a banker is not a cheque under
this Convention even though it contains the words "interna
tional cheque (Convention of ...)".

Paragraph (3): "banker"

3. The question whether any person or institution is a
banker and the question whether such person or institution
may be considered to be assimilated to a banker are to be
determined by reference to the applicable nationa11aw.

Paragraph (4): "payee"

4. In a cheque, the payee is the specified person to
whom payment must initially be made. A cheque may be
made payable to two or more payees (cf. article 12 (1) (c».
In a cheque, the payee may be the drawer (cf. article 12 (1)
(a» or the drawee.

Paragraph (5): "holder"

Relevant legislation

BEA - section 2.
UCC ~ section 1 -201 (20).
ULC - article 19.

Cross references

Holder: article 16.
Rights of a holder: articles 26 and 27.

.s. The rights to and upon a cheque are vested in the
holder. He has the right to receive payment, and payment

* Square brackets, used in the text of the Convention, indicate
matters which have been reserved for further consideration and
decision at a later stage. (Footnote in original.)
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to him discharges the party paying (article 61). Being a
"holder" is a necessary element for qualifying as a pro
tected holder. Under Chapter Five of this Convention, the
holder is to present the cheque for payment, and, in the
~vent of dishonour, to protest the cheque and to give notice
of dishonour.

6. Pursuant to article 16,in order to be a holder, a per
son must be the specified payee, the bearer, or the endorsee
of a cheque and in possession of it, or a person in posses
sion of a cheque on which the last endorsement is in blank.
If a cheque shows more than one endorsement, there is the
further requirement that the series of endorsements be
uninterrupted.

Example A. The payee endorsed the cheque "to A"
(a "special" endorsement) and delivered the cheque to A.
A is the holder.

Example B. The payee endorsed the cheque "to A", and
delivered the cheque to B. Neither A nor B is a holder.

Example C. The payee endorsed the cheque in blank and
delivered it to A. A is the holder.

Example D. The payee endorsed the cheque in blank. The
cheque was stolen by T. T is the holder. Since the payee is
not "in possession" of the cheque, he is not the holder.

Example E. The drawer makes a cheque payable to bearer.
Any person in possession of this cheque is a holder.

7. Under the definition of "holder", a drawer or a
guarantor are not holders since they are neither a "payee"
nor "endorsee". If the cheque is endorsed to them or if a
bearer cheque is delivered to them, they are a holder.

Example F. The drawee dishonoured the cheque. The
holder exercised his rights of recourse, and was paid by the
drawer. The cheque was delivered to the drawer without
an endorsement. The drawer is not the holder of the cheque.

8. A payee or endorsee may reacquire a cheque. Even
though the cheque is not endorsed to them, in connection
with the reacquisition, the "payee" or "endorsee" comply
with the definition of "holder" (article 23).

9. If a holder parts with possession of the cheque he
ceases. to be a holder. If the lack of possession is caused by
the loss of the cheque, his rights are determined by the rules
on "lost cheques" (articles 73 -78).

10. For the purposes of the definition of holder it is
irrelevant whether the possession of the cheque is lawful or
not. As seen from example D, even a thief may be a holder.
Of course, if the possession is unlawful, there may he a
defence on or a claim to the cheque pursuant to article 27.

11. To be a "holder" the possessor need not be the
owner of the cheque. When a cheque is endorsed "for collec
tion", the endorsee in possession is the holder of the
cheque, although he may be only an agent of the endorser
rather than the owner of it.

Paragraph (6): "protected holder"

Relevant legislation

BEA - section 29.
UCC - sections 3-302 and 3-304.
ULC - articles 21 and 22.

Cross reference

Protected holder: article 28.

12. The main advantages of a cheque result from the
strong legal position of a protected holder: as a general rule,
he takes the cheque free from claims of ownership third
parties may have to the cheque and from defences to an
action by him on the cheque (article 28).

"Was complete and regular on its face"

13. A person does not acquire the status of a protected
holder if the cheque, on the. face of it, is not complete and
regular. For example, a cheque on which the sum payable is
lacking is not complete even though a person may complete
it in accordance with article 13. It may be noted that a per
son, upon so completing an incomplete cheque, may become
a holder but cannot become a protected holder. A cheque is
not regular if, for instance, the name of the first endorser
does not correspond to the name of the payee. The expres
sion "on its face" means that the holder need not look
beyond the cheque, and refers to both the face and the
back of the cheque.

"Without knowledge"

14. A holder does not qualify as a protected holder if,
when taking the cheque, he knows about the existence of a
claim or a defence affecting the cheque or about the fact
that it was dishonoured. Such holder takes the cheque at
his own risk, and it is not the policy of this Convention to
protect him. However, it should be noted that under article
29 (the so~called "shelter-rule") the transfer of a cheque by
a protected holder may vest in any subsequent holder the
rights of the protected holder, even though the subsequent
holder is not a protected holder in his own right as where,
for instance, he knew of a claim or a defence.

15. For the definition of the expression "without
knowledge", see article 7 and commentary.

"At that time"

16. A holder may be a protected holder even though
he acquired knowledge of claims, defen,ces or the fact that
the cheque had been dishonoured after he became a holder.

17. A person may be a protected holder even though
he has not given value or consideration for the cheque. This
rule is consistent with some legal systems, notably those of
civil law inspiration, and departs from others (e.g. BEA,
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section 29 (1), and UCC, sections 3·302 (1) (a) and 3·303).
The present approach was selected because of the problems
of unifying the different approaches to the relevance of
"value" or "consideration" by legal systems.

Paragraph (7): "party"

18. The Convention uses the term "party" to refer to a
party to a cheque, Le. a person who has signed a cheque.
The drawer, endorser and guarantor are parties to a cheque.
On the other hand, the payee is not a party to the cheque
(unless he has endorsed it) and the drawee is not a party to
the cheque.

Paragraph (8): "signature" and "forged signature"

19. This provision accommodates modern practice in
respect of signatures on negotiable instruments. Therefore a
signature need not be handwritten. A complete signature is
not necessary.

20. Article (X) permits a Contracting State whose legis
lation requires that signatures on cheques be executed in
handwriting to make, at the time of signing, ratifying or
acceding to the Convention, a declaration derogating from
the provision of paragraph (8) to the effect that a signature
placed on an international cheque in its territory must be
handwritten.

21. The term "forged signature" is relevant in the con
text of article 25, concerning the rights and liabilities of
parties to a cheque on which an endorsement is forged, and
article 31, concerning the liability of the person whose
signature is forged. This paragraph makes articles 25 and 31
applicable where a cheque was signed by an agent without
authority or was signed by the wrongful use of any means
by which a signature may be made in accOFdance with the
present provision.

Paragraph (9): "money" or "currency"

22. Amongst the formal requisites with which a written
instrument must comply in order to qualify as an interna
tional cheque is the requisite that the instrument must con
tain "an unconditional order whereby the drawer directs
the drawee to pay a definite sum of money to the payee or
to his order or to bearer" (article 1 (2) (b». The definition
of "money" or "currency" set forth in paragraph (9) sug
gests that the Convention, in addition to providing the
usual rule that a cheque is payable in a medium of exchange
authorized or adopted by a Government as its official cur
rency, should further provide that a cheque:

(a) May be made payable in other monetary units or
units of account such as the special drawing rights (SDRs)
of the International Monetary Fund, the European cur
rency units (ECUs) of the European Economic Community
and the transferable rouble of the International Bank for
Economic Co-operation; and

(b) May call for payment in a specified currency but
be denominated in such monetary units or units of account.

23. Whilst it is true that only a limited class (member
States of the intergovernmental institution concerned and,
exceptionally, certain other authorized holders who are not
members) may hold or use the units referred to, their use in
a variety of transactions is on the increase. There would
appear to be no special reason not to permit the application
of the Convention to a cheque payable in such units if the
drawer (who must perforce belong to the limited class)
should wish to make the cheque subject to the provisions of
the Convention. Furthermore, private parties, as a safeguard
against currency fluctuations, might wish to denominate
the amount of the cheque in, say, SDRs and specify in the
cheque the currency in which it is to be paid. Such a deno
mination would be a "definite sum of money" in that the
valuation of an SDR against the specified currency would be
available on the date when the cheque is payable.

24. Whether the application of the Convention should
be extended in this manner will, in the last resort, depend
on the desire of Governments to use the Convention for the
above stated purposes. Consequently, the proposed defini·
tion of "money" or "currency" is placed between square
brackets so as to indicate the tentative nature of the defini
tion. If the views of Governments should be of a positive
nature certain provisions of the Convention will have to be
amended accordmgly.

Article 7

For the purposes of this Convention, a person is considered
to have knowledge of a fact if he has actual knowledge of
that fact or could not have been unaware of its existence.

Relevant legislation

BEA - sections 29 (1), 59 (1) and 90.
UCC - sections 1-201 (19) and (25), and 3-304.
ULC ~ articles 21 and 22.

Cross references

Knowledge of a fact: articles 6 (6), 13 (2) (a), 27 (1) (d),
28 (l)(c), 39 (3) and 61 (2).

Commentary

In several provisions of the Convention the rights and
liabilities of a party are dependent on whether he took or
paid the cheque without knowledge of a certain fact. Under
this article the concept of "knowledge" covers (a) actual
knowledge of a fact and (b) constructive knowledge, i.e.
the person could not have been unaware of the existence of
a fact.
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Section 2. Interpretation offormal requirements

Article 8

The sum payable by a cheque is deemed to be a definite
sum although the cheque states that it is to be paid:

(a) According to a rate of exchange indicated on the
cheque or to be determined as directed by the cheque; or

(b) In a currency other than the currency in which the
amount of the cheque is expressed.

Relevant legislation

BEA - section 9.
UCC - section 3·106.
ULC - article 36.

Cross references

Amount of the cheque: article 10.
Rate of exchange: article 64.

Commentary

1. The sum payable by a cheque is a definite sum only if
its amount can be determined ex facie the instrument with·
out reference to evidence or sources extrinsic to it.

2. Paragraphs (a) and (b) sanction the common practice
of cheques drawn in a currency which is not the currency
of the place of payment. If no rate of exchange is ind.icated
on the cheque or the cheque contains no directions to that
effect, article 64 applies.

3. Paragraph (a) is intended to cover cheques drawn,
for example, as follows: "Pay £5,000 in Swiss francs at
the rate of exchange of (x) Swiss francs to one pound
sterling".

Article 9

Any stipulation on a cheque that it is to be paid with
interest is deemed not to have been written.

Relevant legislation

BEA - section 9.
UCC - section 3·106.
ULC - article 7.

Commentary

A stipulation of interest on a cheque is deemed not to
have been written, Le. is invalid without affecting the
validity of the cheque. The rationale underlying this pro·
visi,On is that the cheque is a payment instrument (for
payment on demand) and that stipulation of interest might
lead to undesired late presentment.

Article 10

(1) If there is a discrepancy between the amount of
the cheque expressed in words and the amount expressed in
figures, the amount of the cheque is the amount expressed
in words.

(2) If the amount of the cheque is expressed in a
currency having the same description as that of at least one
other State than the State where payment is to be made as
indicated on the cheque and the specified currency is not
identified as the currency of any particular State, the
currency is to be considered as the currency of the State
where payment is to be made.

Relevant legislation

BEA - sections 9 (2) and (3), and 72 (4).
UCC - section 3·118 (c).
ULC - article 9.

Commentary

Paragraph (1 )

I. The sum payable by a cheque may be expressed in
words only, in figures only, or in words and figures. If both
words and figures are used and there is a discrepancy between
them, the words control. The paragraph follows in substance
the relevant provisions of the principal legislations.

Paragraph (2)

2. This provision envisages the case where a cheque for
X dollars is drawn in, say, Toronto, Canada, and made
payable in Canberra, Australia. In the absence of any express
indication to the contrary, the cheque is then payable in
Australian dollars.

Article 11

(1) A cheque is always payable on demand. It is so
payable:

(a) If it states that it is payable at sight or on demand
or on presentment or if it contains words of similar import;
or

(b) If no time of payment is expressed.

(2) A stipulation on a cheque that it is payable at a
definite time is deemed not to have been written.

Relevant legislation

BEA - sections 10 and II.
UCC - sections 3 ·108 and 3 -109.
ULC - article 28.

Commentary

1. Under the Convention, there is no formal require
ment that the cheque expresses that it is payable on demand.
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Article 11 sets forth the basic rule that a cheque is always
payable on demand whether or not it so states.

2. If a cheque stipulates that it is payable at a definite
time, the stipulation is deemed not to have been written
and does not affect the validity of the instrument as a
cheque nor does the stipulation detract from the basic rule
that a cheque is payable on demand.

Article 12

(1) A cheque may:

(a) Be drawn by the drawer on himself or be drawn
payable to his order;

(b) Be drawn by two or more drawers;

(c) Be payable to two or more payees.

(2) If a cheque is payable to two or more payees in the
alternative, it is payable to anyone of them and anyone of
them in possession of the cheque may exercise the rights of
a holder. In any other case the cheque is payable to all of
them and the rights of a holder can only be exercised by all
of them.

Relevant legislation

BEA - sections 5 and 32 (3).
UCC - sections 3-110 and 3-116.
ULC - article 6.

Commentary

Paragraph (1)

1. Under subparagraph (a) of this paragraph, the drawer
of a cheque may address the order to pay to himself, and he
may draw the cheque payable to himself or to his order.
Therefore, one person may be both drawer and drawee, or
both drawer and payee.

2. The purpose of subparagraphs (b) and (c) of this
paragraph is to make clear that a written instrument is also
a cheque if the direction to pay is made by more than one
person or if the persons directed to receive payment are
several.

Paragraph (2)

3. This paragraph deals with the case where a cheque
is drawn payable to two or more payees. It provides a rule
of interpretation whereby, if the cheque does not state
expressly that such payees are in the alternative, it is
payable to all of them and only all of them can exercise
the rights of a holder.

Example. A cheque is drawn payable to A and B. A
endorses the cheque to C. What are C's rights? If A has
authority to endorse the cheque in the name of B, C is the
holder, and has all the rights which a holder has under this

Convention. On the other hand, if A hils ·no authority to
endorse the cheque on behalf of B, his signature is not an
"endorsement" since it is not signed by the proper persons,
Le., A and B together.

4. Where a cheque proVides that it is payable to A or
B, every one of them in possession of the cheque is its
holder (see definition of holder in article 16); and every
one of them in possession of the cheque may exercise the
rights of a holder as provided by this Convention.

5. Where a cheque is drawn payable to A and/or B, it is
considered to be payable to both A and B, and not anyone
of them.

Section 3. Completion ofan incomplete cheque

Article 13

(1) An incomplete cheque which satisfies the require
ments set out in subparagraphs (a) and (j) of paragraph (2)
but which lacks other elements pertaining to one or more
of the requirements set out in paragraph (2) of article 1 may
be completed and the cheque so completed is effective as a
cheque.

(2) When such a cheque is completed otherwise than
in accordance with an agreement entered into:

(a) A party who signed the cheque before the comple
tion may invoke the non-observance of the agreement as a
defence against a holder, provided the holder had knowledge
of the non-observance of the agreement when he became a
holder;

(b) A party who signed the cheque after the completion
is liable according to the terms of the cheque so completed.

Relevant legislation

BEA - section 20.
DCC - sections 3-lIS and 3-407.
DLC - article 13.

Cross references

Holder: articles 6 (5) and 16.
Knowledge: article 7.

Commentary

1. Article 13 deals with the completion of a writing
which lacks one or more of the requirements set forth in
article 1 (2) of this Convention: a definite sum of money,
the name of the payee or the indication that it is payable to
bearer, the name of the drawee, or one or mOre of the places
referred to in article 1 (2) (e). However, the power conferred
by article 13 does not include the power to insert: (a) the
signature of the drawer and (b) the words "international
cheque (Convention of ... )". Therefore, only an instrument
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on which such designation already appears and which is
signed by the drawer may be completed as a cheque by
inserting such other elements as are required by article
1 (2). The rationale underlying this rule is that only the
drawer decides whether the instrument he issues is to be
governed by the Convention. It may be noted that a writing
which lacks the words "international cheque (Convention
of ... )" may be completed under the applicable national
law but would, if completed, not be governed by the Con
vention.

2. If a writing lacks elements pertaining to one or more
of the requirements set out in article 1 (2) it is not a cheque
under this Convention and cannot be enforced as a cheque
until completed. When the lacking elements have been
inserted the writing becomes a cheque within the meaning
of article 1 and the Convention is applicable.

3. Article 13 deals with the completion of a cheque
which lacks elements that are required for purposes of
validity under the Convention. The article does not apply
to the alteration or correction of elements that appear on
an incomplete or a complete cheque. In the latter case article
33 concerning material alterations applies.

4. The mere fact that a cheque was issued incomplete
cannot be set up by a party as a defence against his liability
on the cheque as completed. However, if an incomplete
cheque is completed otherwise than in accordance with an
agreement entered into, two situations affecting the liability
of parties to that cheque are envisaged by paragraph (2):

(a) If a party signed the cheque before its completion
he may raise the fact that it was completed otherwise than
in accordance with the agreement entered into as a defence
to his liability against any holder with knowledge of that
fact;

(b) If a party signed the cheque after its completion,
inobservance of the agreement entered into cannot be set
up as a defence to his liability, not even against a holder
with knowledge of such inobservance.

Example. An incomplete cheque, containing in the text
thereof the words "international cheque (Convention of ...)"
and signed by the drawer is issued to the payee without the
sum being stated. It is agreed between the drawer and the
payee that the sum to be inserted should be "X". Contrary
to this agreement the payee inserts sum "Y" and endorses
the cheque to A. What are A's rights? If A took the cheque
without knowledge of the inobservance of the agreement
by the payee he has rights on the cheque, as completed,
against the drawer and the payee. If A knew about the
inobservance, the drawer may raise a defence based upon
the fact that the incomplete cheque was completedcontrary
to the agreement between himself and the payee. This
defence cannot be raised by the payee. If A with knowledge
of the inobservance of the agreement transfers the cheque
to B who is without knowledge of the inobservance, neither

the drawer nor the payee nor A may raise such inobservance
as a defence against B even if B is not a protected holder.

CHAPTER THREE. TRANSFER

Article 14

A cheque is transferred:

(a) By endorsement and delivery of the cheque by the
endorser to the endorsee; or

(b) By mere delivery of the cheque if it is drawn pay
able to bearer or if the last endorsement is in blank.

Relevant legislation

BEA - sections 22 (2) and 31.
UCC - section 3-202 (1).
ULC - article 14.

Cross reference

Endorsement: article 15.

Commentary

1. A negotiable instrument, by its nature, is transferable
although parties may exclude or limit its transferability (see
article 18). The transfer of an instrument is in some legal
systems known as "negotiation".

2. Article 14 sets forth the ways in which a cheque may
be transferred. It follows in substance the relevant provisions
of the existing legal systems. A cheque is transferred when
the holder endorses it, either specially or in blank, and
delivers it to the endorsee (paragraph (a» or, if the last
endorsement is in blank, when the holder delivers the cheque
(paragraph (b».

3. Whelp a cheque is transferred under this article, the
transferee becomes a holder (cf. articles 6 (5) and 16 (1) (b»
and thus acquires the rights, and is subject to all the duties,
of a holder.

Example A. The payee endorses the cheque specially to A
and delivers it to A. By these acts the cheque is transferred
to A and A becomes the holder of it.

Example B. The payee endorses the cheque specially to A
but does not deliver it to A. Without further endorsement
the payee delivers the cheque to B. The cheque is not trans
ferred either to A or to B. Neither A nor B is a holder.

Example C. The payee endorses a cheque in blank and
delivers it to A. The cheque is thereby transferred to A who
becomes its holder. If A delivers the cheque to B, even
without endorsement, the cheque is thereby transferred to
Band B is the holder.

4. It should be noted that article 14 deals only with the
transfer of a cheque by endorsement and delivery or, if the
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last endorsement is in blank, by mere delivery. The article
does not deal with other ways by which a person may
acquire the rights to and upon a cheque, as where a person
is the heir of the holder or where the holder assigns his
rights on the cheque to another person; These questions
are left to the applicable national law.

Article 15

(1) An endorsement must be written on the cheque or
on a slip affIxed thereto (allonge). It must be signed.

(2) An endorsement may be:

(a) In blank, that is, by a signature alone or by a
signature accompanied by a statement to the effect that the
cheque is payable to any person in possession thereof;

(b) Special, by a signature accompanied by an indi
cation of the person to whom the cheque is payable.

Relevant legislation

BEA - sections 2 and 32.
UCC - section 202 (2).
ULC - article 16.

Ooss reference

Signature: article 6 (8).

Commentary

1. An endorsement serves two functions. It is a necessary
element in the transfer of an order cheque (article 14 (a»,
and it renders the endorser liable on the cheque as a party
(article 38 (1 ». In most cases, the endorsement is intended
to serve both functions. However, the endorser may exclude
or limit the liability function of the endorsement by an
express stipulation on the cheque as provided in article
38 (2), e.g. by inserting the words "without recourse".
Also the endorser can exclude or limit the transfer function
as regards any possible transfer from his endorsee to others.
For example, he may exclude the possibility that a person
other than his endorsee becomes a holder except for purposes
of collection. He would achieve this by inserting in his
endorsement the words "not transferable", "pay (X) only"
or words of similar import (article 18).

2. Article 15 explains what is meant by endorsement
and how it is effected. An endorsement is effected by the
signature of the person endorsing the cheque.

3. The endorsement may be a special or a blank endorse
ment. A special endorsement is effected by the signature of
the endorser accompanied by an indication of the person to
whom the cheque is payable (paragraph (2) (b». A blank
endorsement may be effected by the endorser's signature
alone or by a signature combined with a statement to the
effect that the cheque is payable to any person in possession
thereof (paragraph (2) (a».

Example. The payee signs "Pay A". This is a special
endorsement to A. However, when the payee signs his name
or accompanies his signature by such words as "Pay any
person" or "Pay bearer", the· endorsement is a blank
endorsement.

4. It should be noted that a signature alone on the
cheque is not necessarily a blank endorsement; it may be a
guarantee (cf. article 40) or a certification (cf. article 36).

Article 16

(1) A person is a holder if he is:

(a) In possession of a cheque drawn payable to bearer;
or

(b) The payee in possession of the cheque; or

(c) In possession of a cheque which has been endorsed
to him, or on which the last endorsement is in blank, and
on which there appears an uninterrupted series of endorse
ments, even if any of the endorsements was forged or was
signed by an agent without authority.

(2) When an endorsement in blank is followed by
another endorsement, the person who signed this last
endorsement is deemed to be an endorsee by the endorse
ment in blank.

(3) A person is not prevented from being a holder by
the fact that the cheque was obtained under circumstances,
including incapacity or fraud, duress or mistake of any
kind, that would give rise to a claim to, or to a defence upon
the cheque.

Relevant legislation

BEA - section 2.
UCC - sections 1·201 (20) and 3 -202 (1).
ULC - article 19.

Ooss references

Holder: article 6 (5).
Payee: article 6 (4).
Endorsement: article 15.

Commentary

1. Under the Convention the concept of "holder" is
relevant in, inter alia, the following contexts:

(a) Being a holder is a necessary element of the status
of a protected holder (cf. article 6 (6»;

(b) The holder may exercise all rights on the cheque
against the parties to it (cf. article 26);

(c) A party to a. cheque is discharged when he pays the
holder (cf. article 61).

2. Pursuant to article 16 a person in order to be a holder:

(a) Must be in possession of the cheque; and
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(b) Must be a payee, or a bearer, or a transferee under
a special endorsement or an endorsement in blank.

Example A. The drawer issues a pheque and delivers it to
the payee. The payee is- a holder.

Example B. The payee lost the cheque. Not being in posses
sion of the cheque he is not a holder (as to lost cheques see
articles 73 -78).

Example C. The payee endorses the cheque to A and
delivers it to A. A is a holder.

Example D. The payee endorses the cheque to A and
delivers it to B. Neither A nor B is a holder.

Example E. The payee endorses the cheque in blank and
delivers it to A. A is a holder.

Example F. The drawer issues a cheque payable to bearer
and delivers it to A. A is a holder. A delivers it to B. B is a
holder.

Example G. The drawer issues a cheque made payable to
bearer. It is stolen by T. T is a holder.

3. Under this Convention a drawer or a guarantor is not
a holder even though he be in possession of the cheque unless
he acquired the cheque under an endorsement in blank or
the cheque has been drawn payable to bearer. However,
these parties have rights to and upon the cheque by virtue
of special provisions in this Convention.

Example H. The drawer of a cheque which is not made pay
able to bearer and on which the last endorsement is not in
blank dishonours it by non-payment. The holder is paid by
the drawer and delivers the cheque to him without an
endorsement. The drawer, though in possession of the
cheque, is not a holder.

4. A payee or an endorsee may reacquire the cheque
by payment or otherwise. By virtue of article 23 such a
payee or endorsee, even though the cheque is not endorsed
to him, is a holder.

5. For the purposes of holder status it is irrelevant
whether the possession of the cheque is lawful or not. As
seen from example G above even a thief may be a holder.
However, if the possession is unlawful the owner of the
cheque has a valid claim to the cheque and such claim may
be set up as a defence against liability (cf. article 27).

6. To be a holder the possessor of a cheque need not be
the owner of it. Where a cheque is endorsed "for collection"
the endorsee in possession is the holder of it even though
he may be only an agent of the endorser rather than the
owner of it.

"Uninterrupted series of endorsements"

7. The question whether the possessor of the cheque
is a holder is to be determined only from what appears on
the cheque. It is necessary, but it suffices, that the chain
of endorsements: (a) is uninterrupted and (b) designates

the possessor as the last endorsee unless the last endorsement
is in blank.

Example I. The cheque is stolen from the payee. T, the
thief, forges the signature of the payee and endorses the
cheque to A. A is a holder. However, the drawer may raise
the defence of forgery against A (cf. article 27). Such a
defence would not prevail if A is a protected holder (cf.
article 28). The payee may claim the cheque from A (cf.
article 27 (2» unless A is a protected holder.

Example J. The payee delivers the cheque to A without an
endorsement. A endorses the cheque to B. B is not a holder
because the endorsement that is necessary for the establish
ment of an uninterrupted chain ofendorsements(the endorse·
ment of the payee to A) is lacking.

Paragraph (2)

8. The provision of paragraph (2) may be illustrated
by the following example:

Example K. The payee endorses the cheque to A and
delivers it to him. A endorses the cheque in blank and
delivers it to B. B endorses the cheque specially to C or in
blank and delivers it to C'. Under article 16 (2), B is deemed
to be the endorsee of A by his endorsement in blank. It
follows that C is a holder since he received the cheque under
an uninterrupted series of endorsements.

Paragraph (3)

9. The purpose of this paragraph is to provide that the
transferee is a holder even though the transferor is a person
without legal capacity, or the endorsement or delivery was
obtained by fraud or other illegal means. The main import
ance of this provision lies-in the fact that such transferee,
being a holder, may qualify himself in proper circumstances
as a protected holder. Even if such holder is not a protected
holder he may transfer the cheque to a person who may
take it in proper circumstances as a protected holder.

10. This paragraph does not deal with the question
of liability upon a cheque of the party transferring it, nor
does it deal with the rights of a person to the cheque. The
party transferring the cheque may assert any defence or
any claim available to him under articles 27 and 28 of this
Convention.

11. Paragraph (3) does not impose any liability on a
party who signed the cheque under the circumstances
mentioned in the paragraph. The question whether such
party may raise the defence of ius tertii is governed by
article 27 (3).

Example L. A induces the payee by way of fraud to
endorse to him a cheque owned by the payee. Pursuant to
article 16 A is a holder of the cheque. The consequences are
shown by the following examples.
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Example M The same facts as in example L. A brings an
action against the payee (P). Nothing in this article makes
the payee (P) liable to A in spite of the fraud practised by
A on P. Pursuant to article 27 the payee has a valid defence
to A's action.

Example N. The same facts as in example L. The payee (P)
brings an action against A to recover the cheque or to
prohibit A from transferring the cheque. The payee (P) will
succeed if remedies of this type are permitted under the law
of the place where the transfer took place.

Example O. The same facts as in example L. A brings an
action against the drawer. This question is not solved by
article 16. The answer to this question is to be found in
article 27.

Example P. By fraud A induces the payee (P) to transfer to
him a cheque owned by P. A transfers the ,cheque to B, who
takes it as a protected holder. P brings an action against·B
for conversion of the cheque. P's action fails. According
to article 16 A is a holder, and the cheque was transferred
to B in circumstances that make B a protected holder.
According to article 28 P's claim fails against a protected
holder.

Example Q. The same facts as in example P. B brings an
action against the drawer and the payee (P). According
to article 28 the defences of the drawer and the payee
are not available against B, a protected holder.

Article 17

The holder of a cheque on which the last endorsement is
in blank may:

(a) Further endorse the cheque either in blank or to a
specified person; or

(b) Convert the blank endorsement into a special en
dorsement by indicating therein that the cheque is payable
to himself or to some other specified person; or

(c) Transfer the cheque in accordance with paragraph
(b) of article 14.

Relevant legislation

BEA - section 34 (4).
UCC - section 3-204.
ULC - article 17.

Cross references

Holder: article 16.
Endorsement: article 15.
Transfer: article 14.

Commentary

1. If the last endorsement on a cheque is in blank and
th~ holder transfers the cheque, several situations may arise

which in various ways determine whether the transferor is
liable on the cheque, as shown by the following examples.

Example A. The holder A delivers the cheque to B. This is
a proper transfer (cf. article 14 (b» and B isa holder under
article 16 (1) (b). A is not liable on the cheque because he
has not signed it (cf. article 31). However, he may be liable
off the instrument under article 39. The instrument remains
an instrument payable to bearer.

Example B. A, the holder, delivers the ch~que to B after
endorsing it in blank. This is a proper transfer under article
14 (b) and B is a holder. A is liable on his signature as an
endorser. It may be noted that A's signature is not reqUired
for the purpose of transferring the cheque to B (the cheque
is a bearer cheque by reason of the blank endorsement). The
effect of A's blank endorsement is to render A liable on the
cheque and this may be commercially expedient.

Example C. A, the holder, delivers the cheque to B after
having converted the blank endorsement into a special
endorsement (by indicating in that endorsement that the
cheque is payable to B). This is a proper transfer under
article 14 (a) and B is a holder. A is not liable on the cheque
because he has not signed it (cf. article 31). The conversion of
a blank endorsement into a special endorsement is authorized
under article 17 (b) and is therefore not a material alteration
underarticle 33.

2. It should be noted that a special endorsement of a
cheque made payable to bearer does not convert the cheque
into an order instrument. Thus, a bearer cheque with such
a special endorsement may be transferred by mere delivery.

Article 18

When the drawer of a cheque payable to a payee or to
his order has inserted in the cheque, or an endorser in his
endorsement, such words as "not negotiable", "not trans
ferable", "not to order", "pay (X) only", or words of
similar import, the transferee does not become a holder
except for purposes of collection.

Relevant legislation

BEA - sections 8 (1) and 35.
UCC - sections 3-205,3-206 and 3-805.
ULC - article 18.

Cross references

Holder: article 16.
Endorsement: article 15.
Transfer: article 14.
Collection: article 22.

Commentary

1. Under article 18 the transfer of a cheque in accord
ance with article 14 may be excluded or limited by the
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drawer or an endorser by using such words as "not nego
tiable", "not transferable" or words of similar import. The
drawer must insert these words in the cheque, and the
endorser would have to insert them in his endorsement.

2. The purpose of such insertion is to ensure that
payment of the cheque may only be claimed by the payee
or the endorsee or the agent for collection, as the case may
be. This insertion does not affect the character of the
instrument as a cheque but the endorsee does not become a
holder except for purposes of collection. He may not further
transfer the cheque, not even for purposes of collection; he
would have this latter power only if the endorsement to
him would have been made expressly for purposes of collec
tion (cf. article 22).

3. Under article I (2) of this Convention a cheque need
not be made payable to "the order" of the payee. Therefore,
a mere omission of the words "to order" does not prevent
further transfer, and where a cheque lacking that expression
is transferred by the payee in accordance with article 14
the transferee is a holder and may in turn further transfer
the cheque.

4. If the words "not negotiable" are inserted in a
crossed cheque, the effects of the insertion are different.
Under article 71 the transferee of such a cheque does
become a holder and may transfer the cheque further.
However, the transferee cannot become a protected holder
in his own right.

Article 19

(I) An endorsement must be unconditional.

(2) A conditional endorsement transfers the cheque
whether or not the condition is fulfilled.

Relevant legislation

BEA - section 33.
UCC - section 3 -202.
ULC - article 15.

Cross references

Transfer: article 14.
Endorsement: article 15.

Commentary

1. Article 19 expresses the fundamental policy of the
Convention that an endorsement may not be made subject
to a condition (paragraph (1)).

2. If an endorsement contains a condition the endorse
ment is a valid endorsement for purposes of transferring the
cheque and the transferee is a holder whether or not the
condition has been fulfilled. Furthermore, the condition
to the extent that it affects the liability of the endorser is
to be disregarded. However, the fact that a condition was

not fulfilled is not necessarily irrelevant. It may, for example,
form the basis of a claim or defence under article 27 if the
condition relates to the underlying transaction. For that
reason, the same result would obtain if the condition had
not been included in the endorsement but was only expressed
in the agreement of the underlying transaction.

3. It should be noted that article 19 deals only with
conditions in the proper sense of the term, i.e. making the
liability of the endorser dependent upon the occurrence
or non-occurrence of an uncertain future event. Thus, the
article does not cover other ways of excluding or limiting
the liability as, for example, where a cheque is endorsed
partially (article 20) or without recourse (article 38 (2)).

Article 20

An endorsement in respect of a part of the sum due undt:r
the cheque is ineffective as an endorsement.

Relevant legislation

BEA - section 32 (2).
UCC - section 3-202 (3).
ULC - article 15.

Cross references

Endorsement: article 15.
Sum payable: article 8.

Commentary

1. This article provides that an endorsement must be
of the entire cheque; therefore, a partial endorsement is not
effective as an endorsement. An endorsement is partial if,
for example, it states "Pay one half of the sum due to A"
or "Pay half of the sum due to A and half to B". However,
an endorsement is not partial if, for example, it states
"Pay A and B" or "Pay A or B" since the full sum due is
then payable to the person(s) indicated. A special problem
arises when a cheque has been paid in part. If in such a case
an endorsement is limited to the part unpaid, it is "partial"
in the sense of article 20 and therefore ineffective. If how
ever the endorsement is not so qualified, it is a valid endorse
ment although in fact it is only for part of the sum, namely
for the amount unpaid.

2. The "transferee" of a cheque endorsed as to part of
the sum payable does not qualify as a holder since the
endorsement is ineffective. However, article 20 does not
prevent such person from acquiring rights under the partial
endorsement under the applicable domestic law (e.g. by
"partial " assignment).

Article 21

When there are two or more endorsements, it is presumed,
unless the contrary is established, that each endorsement
was made in the order in which it appears on the cheque.
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Relevant legislation

BEA - section 32 (5).
UCC - section 3-414 (2).

Cross reference

Endorsement: article 15.

Commentary

The purpose of this article is to establish a presumption
of fact as to the chronological order in which two or more
endorsements were made. The article thereby establishes
a presumption of rank for the purpose of the right of
recourse by an endorser who paid the cheque against
prior endorsers. The article is also relevant for determining
to what extent the discharge of one endorser discharges
subsequent endorsers. Extrinsic evidence may be brought
to rebut the presumption of fact and to prove the true
order of endorsements.

Example. A cheque shows blank endorsements in the
following order: (signed) Payee; (signed) A; (signed) B.
Upon dishonour of the cheque the holder C exercises his
right of recourse against A. Payment by A discharges B.
However, if A proves that he endorsed after Bhad endorsed,
the presumption is rebutted. In such a case B is not dis
charged and A, upon payment, has a right of recourse
against B.

Article 22

(1) When an endorsement contains the words "for
collection", "for deposit", "value in collection", "by
procuration", "pay any bank", or words of similar import,
authorizing the endorsee to collect the cheque (endorsement
for collection), the endorsee:

(a) May only endorse the cheque for purposes of
collection;

(b) May exercise all the rights arising out of the cheque;

(c) Is subject to all claims and defences which may be
set up against the endorser.

(2) The endorser for collection is not liable upon the
cheque to any subsequent holder.

Relevant legislation

BEA - section 35.
UCC - sections 3-205 and 3-206.
ULC - article 23.

Cross references

Endorsement: article 15.
Claims and defences: article 27.

Commentary

1. Aholder, in order to obtain payment, wouldnormally
present the cheque himself to the person liable. However,
particularly in the international context, he will engage an
agent (usually a bank) to. do so on his behalf.

2. For that purpose, he may, for example, use the
means of a regular endorsement, whether blank or special,
accompanied by collecting instructions outside the cheque.
He may, however, prefer an endorsement for collection as
provided for in article 22 which would avoid certain risks
inherent in the first approach. These risks arise from the
fact that the agent for collection may disregard his instruc
tions and further endorse the cheque to a person who may
not know about the collection instructions and may thus
qualify as a protected holder and exercise rights of a protec
ted holder against the endorser whose endorsement was
intended only for collection purposes. These risks cannot
materialize where an endorsement for collection is made in
accordance with article 22.

Example A. The payee endorses the cheque ''for collection"
to A. Fraudulently and without the permission of the payee
the cheque is sold (and endorsed in blank) by A to B. The
drawee refuses payment, and B brings an action against the
payee. By virtue of paragraph (2) the payee is not liable to
B. In that respect an endorsement for collection resembles
an endorsement "without recourse" (see article 38 (2)).

3. Since the endorsee for collection acquires his rights
through an endorsement, he is a holder if he is in possession
of the cheque. Thus, he may exercise the rights, and is sub
ject to the duties, of a holder.

Example B. By fraud the payee induces the drawer to draw
a cheque payable to the payee. The payee endorses the
cheque "for collection" to A. A brings an action on the
cheque against the drawer. By virtue of paragraph (1) (b)
the drawer, since he may raise the defence of fraud against
the payee, may raise it also against the payee's endorsee for
collection.

4. However, the legal position of a holder under an
endorsement for collection differs from that of a "normal"
holder since the endorsee for collection acts as an agent of
the endorser. The difference manifests itself in the follow
ing rules expressed in article 22:

(a) The endorsee for collection may not further endorse
the cheque for any purpose other than for collection. Any
subsequent endorsee will also be an agent for collection.
This result obtains even though the subsequent endorse
ment is not made expressly for collection since the first
endorsement controls;

(b) The endorsee for collection may exercise rights
against any party who is liable to the endorser for collec
tion, including the right to bring an action on the cheque.
The endorsee for collection has no rights on the cheque
against the endorser for collection since the purpose of the

I
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endorsement is to collect the cheque for the endorser and
not from him. In this respect, an endorsement for collec
tion is an endorsement that excludes the liability of the
endorser and is thus similar to an express stipulation pro
vided for in article 38 (2);

(c) The endorsee for collection cannot be a protected
holder in his own right. However, if the endorser for collec
tion is a protected holder, the transfer of the cheque to the
agent for collection vests in him the rights on and to the
cheque which the protected holder had (article 29). It follows
that the endorsee for collection is subject only to those
claims and defences which may be set up against the endorser.

5. It should be noted that the Convention does not
deal with the legal relations between endorser and endorsee
for collection outside the cheque, e.g. the circumstances
under which the underlying agency relationship is termin·
ated. However, such termination may form the basis of a
claim by the endorser for collection which, if asserted, may
be set up as a defence against the holder (Le. the ex-agent,
see article 27 (3» or may lead to the result that payment to
the holder does not discharge the payer (cf. article 61 (2».

Article 23

(1) The holder of a cheque may transfer it to a prior
party in accordance with article 14; nevertheless, in the case
where the transferee was a prior holder of the cheque, no
endorsement is required and any endorsement which would
prevent him from qualifying as a holder may be struck out.

(2) The endorsement to the drawee operates only as
an acknowledgement that the endorser has received from
the drawee the amount of the cheque except in the case
where the drawee has several establishments and the endorse
ment is made in favour of an establishment other than that
on which the cheque has been drawn.

Relevant legislation

BEA - sections 37 and 59 (2) (b).
UCC - section 3-208.
ULC - articles 15 and 47.

Cross references

Transfer: article 14.
Holder: articles 6 (5) and 16.

Commentary

Paragraph (1)

1. A cheque may be transferred to a prior party (an
endorser or the drawer) or to the drawee. If the prior party
was a holder no endorsement is necessary. Therefore, transfer
of the cheque to the drawer (Le. transfer within the mean
ing of article 14) requires an endorsement unless the last

. endorsement is in blank. A prior party who is a holder may
further transfer the cheque.

2. Paragraph (1) also provldes that a prior holder who
acquires the cheque without an endorsement may strike out
any endorsement which would prevent him from being a .
holder. Such striking outis not a material alteration.

Example. The payee endorses the cheque to A.A endorses
to B. B endorses to C. C delivers the cheque to A upon pay
ment by A. A may .strike out his own endorsement to Band
the endorsement ofa to C.

Paragraph (2)

3. If, upon payment, the holder ofa cheque "endorses"
it, either specially to the drawee or in blank, the drawee
does not thereby become a holder. Thus, he may not further
transfer the cheque and he does not have the rights of a
holder. Under paragraph (2), such an endorsement operates
only as a receipt.

4. Paragraph (2) states as an exception to the rule that
the endorsement to the drawee is no endorsement the case
where payment is made by an establishment ofthe drawee
other than the establishment of the drawee on which the. .
cheque was drawn. In such a case, the endorsement is an
endorsement in favour of the establishment of the drawee
which paid the cheque and that establishment will thus be a
holder.

Article 24

A cheque may be transferred in accordance with article
14 after the expiration of the period of time for present
ment.

Relevant legislation

BEA - section 36.
UCC - section 3-304(3).
ULC - article 24.

Cross reference

Transfer: article 14.

Commentary

If a cheque is transferred after the period of time for
presentment has expired, the transferee under article 24 is
a holder. This rule stresses the essential characteristic' ofa
cheque, namely its transferability.

Article 25

(1) If an endorsement is forged, any party has against
the forger, and against the person to whom the cheque was
directly transferred by the forger, the right to recover com·
pensation for any damage that he may have suffered because
of the forgery.
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I
(2) Except to the extent provided in articles 70 and

72, the liability of a party or of the drawee who pays, or of
an endorsee for collection who collects, a cheque on which
there is a forged endorsement is not regulated by this Con
vention.

(3) For the purposes of this article, an endorsement
placed on a cheque by a person in a representative capacity
without authority or exceeding his authority has the same
effects as a forged endorsement.

Relevant legislation

BEA - sections 24, 59 and 60; Cheques Act - sections 1
and 4.

UCC - sections 3-404, 3-405 and 3-603; 4·207 and
4-212.

ULC - articles 15, 34 and 35.

Cross references

Forged signature: article 6 (8).
Transfer: article 14.
Endorsement for collection: article 22.
Endorsement by a person in a representative capacity:

article 34.

Commentary

1. Where an endorsement on a cheque has been forged,
one of the parties must bear the risk of loss. The problem
of who should bear that risk is solved in a fundamentally
different way in the common and civil law systems. The
reasons for this divergence in approach are based on a dif
ferent appreciation of what is commercially expedient and
what policy considerations should prevail, even though the
rationalization of certain aspects of the rule may have
occurred after its formulation. While there are other issues
of negotiable instruments law where the two systems are in
sharp contrast, the rule on forged endorsements can be said
to present the most striking conflict between them.

2. The BEA, the UCC and the ULC all recognize the
basic principle that a person whose signature is forged on a
cheque is not liable thereon (BEA section 24; UCC section
3-404 (1); ULC article 10) and that the person who forges
the signature of another person is liable on the cheque as if
he had signed his own name. The basic point on which the
two systems differ is the effect of the transfer of a cheque
bearing a forged endorsement. Who is the owner of the
cheque? What are the rights and liabilities of the various
parties to the cheque and of the drawee who pays on a
forged endorsement and the person whose endorsement was
forged?

THE EXISTING LEGAL SYSTEMS

Anglo-American Law

3. Under the common law statutes a forged endorse-

ment, subject to certain exceptions, is wholly inoperative
"as that of the person whose name is signed" (UCC section
3-404 (1» and "no right to retain the bill or to give discharge
therefor or to enforce payment thereof against any party
thereto can be acquired through or under that signature"
(BEA section 24).

4. The effects of this basic rule are several. Since an
order instrument is negotiated by delivery with any necessary
endorsement and a forged signature is inoperative as an
endorsement, without such negotiation the transferee does
not become a holder. The same is true for any subsequent
transferee, whether or not he acts in good faith. Because
the endorsement is inoperative, it cannot make the cheque
payable to bearer. either. Possession of the cheque does not
confer title to it nor the right to enforce it against parties
who signed it prior to the forged endorsement. In respect of
persons (including collecting banks) that transfer the cheque
subsequent to the forged endorsement, the UCC provides for
a warranty given by such transferor, who receives considera
tion, "that (a) he has a good title to the item or is authorized
to obtain payment or acceptance on behalf of one who
has a good title and the transfer is otherwise rightful; and (b)
all signatures are genuine or authorized" (UCC section 4 -207
(2) (a) and (b». This warranty runs to the immediate trans
feree and to any subsequent collecting bank who takes the
item in good faith. A warranty of title runs also to the
"payor bank or other payor who in good faith pays or
accepts the item" (UCC section 4-207 (1) (a». The BEA
provides in this respect that an endorser is estopped from
raising against subsequent transferees the fact that an
endorsement was forged (section 55 (2) (c». In the case of
a bearer cheque any person who negotiates it warrants to
his immediate transferee for value that there are no prior
forged endorsements (section 58 (3».

5. Payment on a forged endorsement does not discharge
the drawee's debt to the drawer since payment is not to the
holder. According to the BEA such payment does not quali
fy as payment in due course to the holder. As a result the
drawer is entitled to demand that the drawee reverse the
charge by recrediting his account. An exception to this rule
is found in section 60 of the BEA in respect of cheques (see
also section 1 of the Cheques Act, 1957). If a banker pays a
cheque in good faith and in the ordinary course of business
it is not incumbent on him to show that any endorsement
on the cheque was made by or under the authority of the
person whose endorsement it purports to be; and he is
deemed to have paid the cheque in in due course although
the endorsement has been forged or made without author
ity. Therefore, such payment discharges the cheque and the
banker is entitled to debit the drawer's account. Under
the VCC a cheque bearing a forged endorsement is not
"properly payable" (section 4 -401 (1» and since the payee
or the endorsee whose endorsement was forged has not
signed, the drawee who pays does so without instructions
and in violation of the drawer's order.
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6. The payee or the endorsee whose signature is forged
retains title to the cheque and the cheque remains payable
to him. He may exercise his rights to it by an action for
conversion outside the cheque or, alternatively, by an
action on the cheque under the provisions of lost cheques.
Thus if the drawee pays to someone else and receives the
cheque he is liable for conversion to such payee or endorsee
on an action in tort outside the cheque and the drawer may
still be liable on the cheque to such payee or endorsee. In
this respect, the Cheques Act sets forth an exception: a
collecting bank which receives payment for its customer
is not liable for conversion if it collects the cheque in good
faith and without negligence (section 4). Similarly, if a
drawee-bank pays a cheque on which there is a forged
endorsement in good faith and in the ordinary course of
business it is deemed to have paid the cheque in due course
and is therefore not liable for conversion.

7. Under the UCC, the drawee who paid the cheque in
good faith may recover from the person paid. Under section
4-207 (1) (a), the drawee may shift the loss to the person
who received payment by a claim for breach of warranty of
title. Under the BEA, if a banker pays a cheque drawn on
him in good faith and in the ordinary course of business,
such payment is payment in due course and he may debit
the account of the drawer. Therefore, he may not opt to
recover, instead, the money paid from the person who
received payment.

The Geneva Uniform Law

8. The approach of the ULe is fundamentally different
from that of the common law. According to article 19 of
that law the person who is in possession of an endorsable
cheque and establishes his title to it through an uninterrupted
series of endorsements is considered to be the lawful holder
(porteur legitime). These two conditions establish what is
often referred to by civil law authors as legitimation [ormel/e,
a term for which there is no correct equivalent in the English
language. They establish a presumption that the possessor
of a cheque on which there appears an uninterrupted chain
of endorsements has title to it and, as such, is entitled to
exercise all rights derived therefrom. The presumption is
rebuttable: the true owner may claim the cheque but will
succeed only if he proves that the holder, though the con
ditions set forth in article 19 of the ULC may be met,
acquired it in bad faith or in acquiring it has been guilty of
gross negligence. In the context of forged endorsements this
means that the status of lawful holder which article 19
bestows upon the possessor is not available if the possessor
was aware or should have been aware that the endorser was
not the true owner of the cheque and that the endorsement
was forged or made by an agent without authority.

9. Therefore, under the ULC a forged endorsement is,
with respect to the rights of the taker from the forger, a valid
endorsement proVided that the taker meets the conditions

set forth in article 19. It is also a valid endorsement with
respect to the rights of subsequent endorsees even if they
knew about the earlier forgery. The dispossessed owner
may claim the cheque from the person who took it from
the forger, but if such person is a lawful holder the dispos
sessed owner will succeed only if he proves bad faith or
gross negligence. Since a lawful holder, in the absence of
bad faith or gross negligence, is not bound to give up the
cheque he may exercise the rights on the cheque. Parties to
the cheque, whether they signed before or after thp. forgery,
are liable to the lawful holder.

10. The presumption which article 19 establishes is also
relevant in the context of payment of the cheque by the
drawee (or by any party liable): he may act in reliance on
the apparent title. If the holder establishes his title to the
cheque through an uninterrupted series of endorsements,
the drawee who pays in reliance on such series of endorse
ments may debit the account of the drawer. The drawee
(or the party who pays the cheque) is not bound to verify
the signatures of the endorsers (article 35).

Who bears the risk of a forged endorsement?

11. The basic difference, in terms of bearing the risk of
a forged endorsement, between the ULC and the BEA and
UCC approach is the following: according to the ULC the
risk of the forged endorsement rests upon the owner of the
cheque from whom it was stolen, whilst according to the
BEA and the UCC the risk rests upon the person who took
the cheque from the forger. The different results under the
two main systems are shown by the following examo1e:

Example A. The drawer issues a cheque to the payee (P).
T steals the cheque from P. The thief (T) forges P's signature
and "endorse~" the cheque to A who takes it without
knowledge of the theft and forgery. A endorses it to B
who takes it without knowledge of the theft and forgery.
B endorses the cheque for collection to bank C which
receives payment from the drawee-bank which pays without
knowledge. The drawee debits the drawer's account.

Under the ULC, the payment by the drawee operates as
a discharge of his debt to the drawer, and the drawee is
entitled to debit the drawer's account (i.e., the risk is not
upon the drawee). As the cheque is paid to the person
entitled to payment, the drawer discharges his obligation
to the payee (i.e., the risk is not upon the drawer). The
risk of forgery rests, therefore, according to the ULC, on
the payee, the owner of the cheque who lost possession
of it and who has no rights against A, B, the collecting bank
C, and the drawee.

Under the UCC, payment by the drawee does not
discharge his debt to the drawer and the drawee is not
entitled to debit the drawer's account. The drawee has not
properly paid the cheque (section 4-401) since he has not
paid it in accordance with the instructions of the drawer:
he has not paid to the holder. As a result the risk does not



216 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

rest with the drawer. However, the drawer does not gain
from the forgery since he is still liable on the cheque to
the payee. The drawee is entitled to recoup his loss by
shifting it to the collecting bank C, and C in turn may shift
the loss to B. and B to A (Le., the risk is not upon the
drawee, the collecting bank C, or B). A cannot shift the
risk back.

Under the BEA, as under the UCC, the risk of forgery
falls on A; however, this result is achieved by a different
approach since under the BEA the drawee-bank is not
liable for conversion if it paid the cheque in good faith
and in the ordinary course of business and the collecting
bank is not liable if it collected the cheque in good faith
and without negligence (Cheques Act section 4). Thus,
under the BEA payment by the drawee to the collecting
bank is payment in due course and the drawee is entitled
to debit the drawer's account with him (Le., the risk is
not upon the drawee or the drawer). The risk at this point
is on the payee who has no right on the cheque against the
drawer. However, the payee may shift the risk to B who is
liable to the payee for converting the cheque. B is entitled
to recoup his loss by shifting it to A (Le., the risk is not
upon B). A cannot shift the risk back. He will bear it. Con
sequently, under the BEA, as under the UCC, the risk falls
on the person who took the cheque from the forger.

Identical results are reached under the ULC, the UCC
and the BEA if a cheque is stolen from the post before it
reaches the payee.

The advantages and disadvantages of the two approaches
to forgery

12. The main advantages of the ULC, as compared
to the BEA and UCC, are said to be the following:

(a) The ULC promotes circulation and payment of
transactions by cheques, since any possessor without know
ledge is assured that a previous forged endorsement has no
effect on his rights to and upon the cheque. Under the BEA
and UCC, on the other hand, a person without knowledge
may be hesitant in taking a cheque since he may have no
right to or upon it if there is a previous forged endorse
ment;

(b) The ULC rule gives greater finality of payment.
If a cheque is given in payment the payment will be final once
the cheque is paid by the drawee and it is no longer necessary
to inquire whether the transferor or the transferee had rights
to or upon the cheque. In that respect payment by way of
a cheque resembles payment by way of money. Under the
ULC once the drawee paid the cheque without fraud or
gross negligence on his part, and provided the cheque shows
a regular series of endorsements, the payment is final. The
relations between the drawer and the drawee, the payee
and the drawer (if the cheque was stolen from the payee),
and the endorsees amongst themselves, are settled promptly

and with finality. On the other hand, under the BEA and
UCC, the transactions must be reopened;

(c) The ULC rule provides economy of remedies.
Pursuant to the ULC, when the drawee pays and debits the
drawer's account, the risk of the forgery is automatically
imposed on the party who should, under the ULC bear the
risk (Le., the owner of the cheque). There is no need for
any action or litigation in order to impose the risk on such
party. On the other hand, according to the BEA and UCC,
a series of actions or remedies may be necessary to transfer
the loss to the one ultimately responsible (Le. the person
who took from the forger). One may envisage several actions
(and therefore possible disputes) before the risk rests on the
taker from the forger.

13. The main advantages of the approach of the BEA
and UCC, as compared to the ULC, are the following:

(ar It encourages the use of a cheque by the drawer
as a means of payment, since the drawer is assured that he
will not bear the risk of any forgery of an endorsement.
Especially, it encourages the use of the mail as a means
to transfer cheques from the drawer to the drawee. Under
the ULC, on the other hand, the potential drawer of a
cheque may be hesitant to issue it and to send it by post,
since he may bear the risk if the cheque is stolen from
the post before it reaches the payee;

(b) The BEA-UCC approach puts the risk of forgery
on the person who dealt with the forger. That party ought
to bear the risk since he can most easily prevent it. The
endorsee should know his endorser. He should not take the
cheque from a stranger. The ULC, on the other hand, impo~s
the risk of forgery on the owner of the cheque, who under
normal and efficient procedures for handling cheques
(including the use of mail) cannot prevent theft and forgery
of the cheque.

14. It is to be noted that the above-mentioned advan
tages that are said to be inherent in one or the other system
do not appear, in actual practice, to be absolute. For instance,
the principal reason advanced during the 1931 international
conference in favour of articles 19 and 35 of the ULC was
that only by protecting the possessor of a cheque who took
it in good faith would the cheque be susceptible of easy
circulation and that circulation would be impeded if one
would oblige the endorsee or the drawee to verify the
signature of all preceding endorsers who would be mostly
unknown to him. However there is no proof that the common
law rule has in any way inpeded circulation or that cheques
subject to the rules of common law jurisdictions are in
practice less negotiable. Nor, it would appear, has the alleged
disadvantage of the ULC rule - that it discourages the use
of a cheque by the drawer because he bears the risk of the
forgery of an endorsement - led to a decrease in the issuance
of cheques in countries operating under the ULC system.
The other objection is that the ULC rule encourages laxity
in cheque transactions because there is little risk in buying
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a cheque from a stranger, while the common law rule
prevents this by imposing the risk on the purchaser, appears
to be refuted by the near-absence of forged endorsements
on instruments in civil law countries.

15. There are other rationalizations of the rules on
forged endorsements that concern their procedural effects.
It is certainly true that the ULC achieves finality of payment
in that, once the cheque is paid by the drawee under the
conditions laid down by article 35 of that Law, the drawee
may debit the account of the drawer and his relations with
the drawer are settled. But it is at least arguable whether
this is the most appropriate solution and whether it is not
preferable to protect the interests of the drawer by accepting
the inconvenience of reopening the transactions.

16. It would thus appear that the so-called advantages
of each legal system cannot provide absolute criteria for the
formulation of new uniform rules.

Article 25 of the Convention

17. Article 25 attempts to bridge the basic differences
between the common law rules and those of the ULC. The
legal effects of this article and of article 16 are the following:

(a) A forged endorsement or an endorsement signed
without authority is effective as an endorsement if it is
part of an uninterrupted series of endorsements;

(b) Any party who suffered damages because of the
forgery has a right for damages against the forger and
against the person to whom the forger directly transferred

the cheque.

18. As a result:

(a) The person who acquired the cheque through an
uninterrupted series of endorsements is a holder even if one
or more endorsements were forged. As a holder he has all
the rights conferred on him by the Convention;

(b) The person who ultimately bears the risk of loss is
the forger or, if he cannot be found or is insolvent, the
person who took the cheque from the forger.

Example B. The drawer issues a cheque to the payee (P)
who receives it. T steals the cheque from P. T forges P's
signature and "endorses" the cheque to A who takes it with
out knowledge of the forgery. A endorses it to B who takes
it without knowledge of the forgery. B endorses it for
collection to bank C. Bank C· receives payment from the
drawee. The drawee debits the drawer's account. Who bears

the risk?

Payment by the drawee effects a discharge of his debt to
the drawer (consequently the risk is not on the drawee).
Since the cheque was paid to the person entitled to payment
the drawer discharges his obligation to the payee (conse
quently the risk is not on the drawer). The payee who lost
his rights to and upon the cheque is entitled to compensation
from T and A for such loss. If T cannot be found or is insol-

vent A cannot shift the risk to anyone else. Therefore, the
risk of the forgery rests on A who took the cheque from
the forger.

Rationale

19. As pointed out above, each solution to the "forged
endorsement" problem, whether under the BEA, the UCC
or the ULC, has its advantages and disadvantages. Theo
retically, the best solution would be one which embodies all
the advantages of these systems, without being subject to
their disadvan tages. This cannot be done since any "positive"
aspect of an optimum solution is of necessity accompanied
by a "negative" aspect. As has been noted, the elements of
an optimum solution include: (a) finality of payment; (b)
economy of remedies; (c) allocation of the risk of forgery
to the person best able to guard against the risk; (d) en

couragement of the use of cheques as payment instruments.
Article 25 offers a compromise solution; it attempts to
embody the principal advantages of the existing legal systems,
whilst avoiding or minimizing their main disadvantages.

20. Finality ofpayment. Under article 25 that advantage
is substantially achieved; payment by the drawee is final.
The legal relations between the drawee and the drawer, the
payee and the drawer, the endorsees between themselves,
the drawee and the person receiving payment are settled
in a final way. The only "non-final" element is the rule
that enables the person from whom the cheque was stolen
to recover damages from the person who acquired the
cheque from the forger.

21. Economy of remedies. Payment by a drawee effects
a discharge of his obligation to the drawer; the drawee may
debit the drawer's account. There is no occasion for further
action between them. It follows that there is no need for
further action between the drawee and the person receiving
payment, or between him and previous endorsers. The
person whose signature is forged (payee or endorsee) loses
his right to act upon the cheque, and therefore there is no
need for further action by him against the drawer, drawee
or any subsequent endorsee. All these potential actions are
replaced by a single right of action of the owner of the
cheque against the forger and the person who acquired the

cheque from the forger.

22. The risk of forgery should be borne by the person
who is best able to prevent the forgery. It is the person who
acquired the cheque from the forger who can best prevent
the circulation of it. The endorsee should know his endorser.
He should not take the cheque from a stranger. Article 25
encourages this by giving the owner a right of action against
the person who took from the forger.

Paragraph (l)

23. The basic rule that a person to whom a cheque is
transferred through an uninterrupted series of endorsements
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is a holder, even if any of the endorsements was forged or
was signed by an agent without authority, follows from
article 16 (I) (b). This rule underlies the provision of para
graph (1). Consequently paragraph (2) does not apply to
the case of a stolen bearer cheque.

24. Nothing in article 25 affects the rule that a forged
signature does not impose any liability on the person whose
signature was forged (cf. article 32). However, there are cases
in which such a person will nevertheless be liable (cf. article
32). In such cases paragraph (I) does not apply by reason
of the fact that the person whose signature was forged is
considered to be bound by it.

25. The liability of the forger and of the person to
whom the cheque was directly transferred by the forger is
a liability off the instrument. Paragraph (1) merely confers
a statutory right for compensation upon the party who
suffered damages because of a forged endorsement. Questions
pertaining to the amount of damages, limitation of action
for damages, etc. are left to the applicable national law.

26. Article 25 confers a right for compensation on any
party who suffered damages because of tpe forgery. That
right is therefore not limited to the person whose endorse
ment was forged. Thus the drawer of a cheque which was
stolen from the post on its way to the payee may exercise
the right if he suffered damages because of the forgery of
the payee's signature.

27. The right to recover compensation may be exercised
only against the forger and the immediate transferee of the
forger. Thus if T forges the signature of the payee, transfers
the cheque to A and A transfers to B, the payee who
suffered damages because of his forged endorsement may
not recover damages under article 25 (I) from B, even if
B knew about the forgery.

Paragraph (2)

28. Under artide 25, the right to recover compensation
for damages suffered because of a forged endorsement is
given against the forger and against the "person to whom
the cheque was directly transferred by the forger". The
rationale for the rule that the right to recover compensation
may be exercised against the person to whom the cheque
was directly transferred by the forger, by endorsement and
delivery or by delivery alone if the last endorsement was in
blank, is that the transferee should know the person who
so transfers the cheque to him. Therefore, such transferee
is liable for damages that any party may suffer because of
a forged endorsement. Paragraph (2) makes clear that the
Convention makes no rule in respect of the liability of a
party or the drawee to whom the cheque is transferred
consequent upon payment of it by him.

29. Paragraph (2) further lays down that the Con
vention does not deal with the liability of a bank to which

the forger has endorsed a cheque for collection and to
which it is subsequently paid.

Paragraph (3)

30. Paragraph (3) extends the rule laid down in para
graph (I) in respect of a forged endorsement to an endorse
ment made by an agent without authority or exceeding his
authority.

CHAPTER FOUR. RIGHTS AND LIABILITIES

Section 1. The rights ofa holder and ofa protected
holder

Article 26

(I) The holder of a cheque has all the rights conferred
on him by this Convention against the parties to the cheque.

(2) The holder is entitled to transfer the cheque in
accordance with article 14.

Relevant legislation

BEA - section 38.
UCC - sections 3 -301 and 3-306.
ULC - article 19.

Cross references

Holder: articles 6 (5) and 16.
Party: article 6 (7).
Transfer: article 14.

Commentary

1. Article 26 is the in troductory article to the articles
governing the rights of a holder and of a protected holder.
In order to exercise the rights on a cheque under this
Convention a person must, as a general rule, be a holder.
Special rules obtain if a holder is not in possession of the
cheque because it is lost (see articles 73 to 78). As to the
duties of a holder see Chapter Five of this Convention.

2. A cheque may be transferred only by a holder. If
the transfer is in accordance with the provisions of article
14 the transferee is a holder.

Article 27

(1) A party may set up against a holder who is not a
protected holder:

(a) Any defence available under this Convention;

(b) Any defence based on an underlying transaction
between himself and the drawer or a previous holder or
arising from the circumstances as a result of which he
became a party;
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(c) Any defence to contractual liability based on a
transaction between himself and the holder;

(d) Any defence based on incapacity of such party
to incur liability on the cheque or on the fact that such
party signed without knowledge that his signature made
him a party to the cheque, provided that such absence of
knowledge was not due to his negligence.

(2) The rights to a cheque of a holder who is not a
protected holder are subject to any valid claim to the
cheque on the part of any person.

(3) A party may not raise as a defence against a holder
who is not a protected holder the fact that a third person
has a claim to the cheque unless:

(a) Such third person asserted a valid claim to the
cheque; or

(b) Such holder acquired the cheque by theft or fo!ged
the signature of the payee or an endorsee, or participated
in such theft.

Relevant legislation

BEA - sections 36 (2) and (6), and 38 (2).
UCC - section 3·306.
ULC - articles 10, 19 and 22.

Cross references

Holder: articles 6 (5) and 16.
Protected holder: articles 6 (6) and 28.

Commentary

1. A person who signs a cheque (a "party") is liable to
the holder of it. The Convention makes a distinction
between a "holder" and a "protected holder". Article 27
deals with the rights of a holder who is not a protected
holder.

2. The distinction between a holder and a protected
holder is relevant only if the party liable on the cheque can
set up a defence to his liability or has a claim to the cheque.
Ifa holder is not a protected holder he is subject to any
claim or defence of any party. As to the question whether
payment by a party to a holder who is not a protected
holder discharges that party, see Chapter Six.

Paragraph (1) (a)

3. The Convention sets forth various defences which a
party may raise against the holder. Some of them may also
be raised against a protected holder (see article 28 (1) (a)
and commentary).

4. The following are examples of defences which may
be set up against a holder.

Example A. The drawee of a cheque refuses to pay it upon
due presentment. The holder fails to protest the cheque.

Therefore the payee is not liable on the cheque and, if
recourse is exercised against him, may raise the defence of
absence of liability consequent upon lack of due protest.

Example B. The payee of a cheque presents it for payment
to the drawee. The drawee pays the cheque but does not
request that it be handed over to him. Subsequently, the
payee endorses the cheque to A who is not a protected
holder. The drawer may set up against A the defence of
discharge because of payment (cf. article 61).

Paragraph (1) (b)

5. In addition to defences that are derived from the
provisions of the Convention there are the defences, referred
to in paragraph (1) (b), that are based on an underlying
transaction or that arise "from the circumstances as a result
of which [a person] became a party". This type of defence
may be illustrated by the following examples:

Example C. Pursuant to a contract of sale the buyer
(drawer) issues a cheque made payable to the seller (payee).
The seller fails to deliver the goods under the sales contract
and endorses the cheque to A who is not a protected holder
(for instance because A when taking the cheque had know
ledge of seller's failure to deliver and, consequently, of
buyer's defence on the cheque against seller; (cf. article 6
(6) (a)). The drawer may set up the defence of non-delivery
in an action on the cheque by A, even though A is a person
with whom the drawer has not dealt.

Example D. The payee by fraud induces the drawer to
make a cheque payable to him, the payee. The payee endorses
the cheque to A who is not a protected holder. Upon
dishonour by non-payment, A brings an action on the
cheque against the drawer. The drawer may raise against
A the defence based on fraud as a result of which the drawer
became a party.

Paragraph (1) (c)

6. This subparagraph provides that a party may raise
against a non-protected holder who is not a remote holder
a defence to contractual liability that is based on a trans
action between himself and such a holder.

Example E. A to whom the payee transferred the cheque
upon dishonour by non-payment brings an action on it
against the payee. The payee may set up as a defence the
fact that A has not delivered goods under a sales contract
between himself and A.

Paragraph (1) (d)

7. This sub-paragraph sets forth two defences based on
the fact that the party from whom payment is demanded
was never liable on the cheque: he signed the cheque with
out capacity to incur liability on it or without knowledge
that his signature made him a party to the cheque (the
defence of non est factum).



220 Yearbook of the United Nations Commission on International Trade Law, 1982. Volume XIII

8. The question whether a person has capacity to sign
a cheque is left to national law. The defence of non est
factum is available if the person signing is without know
ledge of the fact that he signed a cheque and the absence
of knowledge is not due to his being negligent.

Example F. X signs a cheque in the belief that it is a receipt.
He does so without negligence. X is not liable on the cheque.

The defence of non est factum is not available if the
person signing knows that he is signing a cheque but mis
takenly erred as to its contents.

Paragraph (2)

9. Whereas a "defence" refers to a party's right to
establish that he is free from liability on the cheque a
"claim" to a cheque refers to the assertion of a right to
ownership or some other proprietary right available under
the applicable law. A holder who is not a protected holder
is subject to such claims.

Example G. B obtains the cheque from A by fraud and
transfers it to C who is not a protected holder because he
knew about the fraud. A brings an action against C to
recover possession of the cheque. A has a valid claim to
the cheque against C.

Paragraph (3)

10. This paragraph deals with the so-called defence of
ius tertii: a defence based on the claim of a third person
and not on the absence of liability of the party from whom
payment is demanded.

Example H. The drawer issues a cheque made payable to
the payee. By fraud A induces the payee to transfer the
cheque to him. Upon dishonour by non-payment A brings
an action on the cheque against the drawer. Pursuant to
paragraph (3) the drawer may raise the defence based on
the fraud A practised on the payee only if the payee asserts
his claim to the cheque.

The drawer may raise a defence based on ius tertii also if
A acquired the cheque belonging to the payee by theft or
if A had forged the signature of the payee or participated
in the theft.

11. The main reasons for the rule set forth in paragraph
(3)(a) are:

(a) The rule protects a party liable on the cheque since
his liability will be discharged by his payment to the holder
even if the party has knowledge of the claim of another
person (cf. article 61 (2));

(b) It is not proper to allow a party to raise a defence
based on a claim which the person entitled to it does not
himself wish to raise. However, if such person asserts his
claim the defence of ius tertii is available.

Thus, under article 61 (2), a party is not discharged of
liability if, though knowing that a third person has asserted
a valid claim to the cheque, he nevertheless pays it.

Article 28

(1) A party may not set up against a protected holder
any defence except:

(a) Defences under articles 31 (I), 32, 33 (I ), 34 (3).
45 and 79 of this Convention;

(b) Defences based on the underlying transaction
between himself and such holder or arising from any
fraudulent act on the part of such holder in obtaining
the signature on the cheque of that party;

(c) Defences based on the incapacity of such party
to incur liability on the cheque or on the fact that such
party signed without knowledge that his signature made
him a party to the cheque provided that such absence of
knowledge was not due to his negligence.

(2) The rights to a cheque of a protected holder are
not subject to al1Y claim to the cheque on the part of
any person, except a valid claim arising from the underlying
transaction between himself and the person by whom the
claim is raised or arising from any fraudulent act on the
part of such holder in obtaining the signature on the cheque
of that person.

Relevant legislation

BEA - section 38.
UCC - sections 3-305 and 3 -602.
ULC - articles 10, 19 and 22.

Cross reference

Protected holder: article 6 (6).

Commentary

1. As noted under article 6 (6), the main advantages
of a negotiable instrument result from the strong legal
position of a protected holder. He receives the instrument
free from any defences of prior parties and free from
claims to it by any person.

Example A. The payee by fraud induces thedrawer to draw
a cheque payable to the payee. The payee transfers it to A,
a protected holder. Upon dishonour by non-payment, A
demands payment from the drawer. Pursuant to paragraph
(1) the drawer may not raise the defence of fraud against A.

Example B. The payee endorses an order cheque in blank
and mails it to A. It is stolen from the mail by X. X sells and
delivers the cheque to B, a protected holder. The payee
brings an action against B for recovery of the cheque or
its amount. Pursuant to paragraph (2) the claim of the
payee to the cheque is not available against B.
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Example C. The payee of a cheque presents it for payment
to the drawee. The drawee pays the cheque but does not
request that it be handed over to him. The payee sub
sequently endorses the cheque to A, a protected holder.
The cheque is dishonoured by non-payment. The drawer
may not set up as a defence against A the fact that he is
discharged of liability because of the cheque having been
paid.

Example D. The payee endorses the cheque to A and, off
the cheque, gives instructions to A to collect the cheque
for him. A in disregard of his instructions endorses the
cheque to B who is a protected holder. The payee may
not set up against B the fact that the payee's endorsement
was intended for purposes of collection only.

Example E. A cheque is dishonoured by non-payment. The
holder fails to protest the cheque for dishonour and trans
fers it to A who is a protected holder. In an action on the
cheque by A against the drawer, the drawer may not raise
the failure to protest as a defence to his liability.

2. The principal rule embodied in article 28, namely
that the protected holder takes the cheque free from all
defences and claims of any party, is subject to a number
of important exceptions as provided in paragraph (l) (a),
(b) and (e).

Paragraph (I ) (a)

3. The protected holder does not take the cheque free
from defences that are based on the provisions of the
Convention listed in paragraph (l) (a). The defences are
those based on the fact that the person from whom the
protected holder demands payment has not signed the
cheque (article 31 (I »; that that person's signature on the
cheque was forged (article 32); that he signed the cheque
before a material alteration of the cheque (article 33 (l»;
that his signature was placed on the cheque in the con
ditions specified in article 34 (3); that the cheque was
not duly presented for payment (article 45); and that a
right of action on the cheque is prescribed under article
79.
hxample F. The drawer draws a cheque fori ,000 Swiss
francs payable to the payee P. P fraudulently increases
the amount of the cheque to 2,000 Swiss francs and trans
fers it to A who is a protected holder. Upon dishonour of
the cheque by non-payment A brings an action on the
cheque against the drawer for the amount of the cheque.
The drawer may set up as a defence against A the fact that
he signed the cheque before the material alteration and is
liable only for 1,000 Swiss francs (article 33 (l»;

Paragraph (I) (b)

4. The general rule that the protected holder takes the
cheque free from defences and claims of prior parties does
not obtain if the defence is raised or the claim asserted by
an immediate party.

Example G. A to whom the payee of a cheque has trans
ferred it is a protected holder. A delivers defective goods
under a contract of sale between him and the payee in con
sideration of which the payee transferred the cheque to A.
Upon dishonour by non-payment by the drawee A demands
payment from the payee. The payee may raise as a defence
the fact that A delivered defective goods. The payee may
raise this defence because he and A are immediate parties.
The defence could not be raised by the drawer since A is a
protected holder and the transfer of the cheque to A is not
connected with an underlying transaction between the
drawer and A.

5. Usually the holder of a cheque is not a protected
holder if the transaction which led to the transfer of the
cheque to him is defective in the sense that it entitles the
transferor to a <tefence against his liability on the cheque.
However, there maybe cases where when the cheque was
transferred the holder took it in good faith and the defect
in the transaction occurred later.

Paragraph (1 ) (c)

6. Defences against liability obtaining under a simple
contract cannot be raised against a protected holder (see
example A above). However, the protected holder does
not overcome defences based on the fact that the party
signed the cheque without capacity or without knowledge
that his signature made him a party to the cheque.

Example H. B asks A to sign a document as a witness. A,
without negligence, signs what is in fact a cheque. B trans
fers the cheque to C, a protected holder. In an action on
the cheque by C against A, A has a valid defence.

Limitation or exclusion of liability

7. The rights of a protected holder on a cheque are
determined by what is apparent ex facie the cheque. There
fore if a party has limited or excluded by a stipulation on
the cheque the rights of a subsequent party or subsequent
parties against him, as where an endorser has endorsed
"without recourse" or has endorsed for collection or where
a guarantor has guaranteed payment of only part of the
sum payable, the protected holder cannot overcome such
stipulation. Similarly where a party has paid part of the
sum payable by the cheque - the cheque is then dishonoured
by non-payment as to the amount unpaid (article 62 (3» 
and such partial payment is stated on the cheque (article 62
(5», the party who paid partially can successfully raise
against a protected holder the fact that he is discharged
of his liability on the cheque to the extent of the amount
he paid.

Paragraph (2)

8. Whereas paragraph (1) dealt with defences against
liability, paragraph (2) deals with a claim to the cheque.
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The basic rule is that a protected holder is not subject to
such claim (see example B). However, when a claim to the
cheque arises in the circumstances in which a defence
becomes available under paragraph (1) (b), the protected
holder cannot overcome such claim. Thus, in example G
above the payee has a claim to the cheque against A.

Article 29

(1) The transfer of a cheque by a protected holder
vests in any subsequent holder the rights to and upon the
cheque which the protected holder had, except where such
subsequent holder participated in a transaction which
gives rise to a claim to or a defence upon the cheque.

(2) If a party pays the cheque in accordance with
article 59 and the cheque is transferred to him, such transfer
does not vest in that party the rights to and upon the cheque
which any previous protected holder had.

Relevant legislation

BEA - section 29 (3).
UCC - section 3 -20 1.

Cross references

Transfer: article 14.
Holder; articles 6 (5) and 16.
Protected holder: article 6 (6).

Commentary

Paragraph (1 )

I. According to article 29 a holder who is not a protec
ted holder may nevertheless obtain the rights of a protected
holder may nevertheless obtain the rights of a protected
holder. The purpose of this so-called "shelter rule" is to
enable the protected holder to receive the full benefit of his
protected status by being able freely to transfer the cheque.
However, this rule is not intended, and should not be used,
to permit any person who "participated in a transaction
which gives rise to a claim to, or defence upon, the cheque"
to wash the cheque clean by passing it into the hands of a
protected holder. Consequently, under this paragraph, such
a person is denied the benefit of the "shelter rule".

Example A. The payee by fraud induces the drawer to draw
a cheque payable to the payee (P). P endorses it to A who
is a protected holder. A transfers the cheque to B who
knows that the cheque was dishonoured. B brings an action
against the drawer. Under article 29, the drawer is liable
to B; the drawer has no defence against A since A is a
protected holder. In the above facts the rights of A were
transferred to B; therefore the drawer has no defence
against B.

Example B. P and B by fraud induce the drawer to draw
a cheque payable to P. P endorses the cheque to A who is

a protected holder. A transfers the cheque to B. B brings
an action against the drawer. The drawer has a good defence.
Though generally B acquires the same rights as A and A as
a protected holder has a valid right against the drawer,
article 29 (l) provides that this rule does not apply when
the transferee was himself a party to the fraud.

However, it should be noted that the exception in article
29 (1) only applies where a person participated in the speci
fied transaction and that mere knowledge is not sufficient.
Thus if, in example B. B had not participated in the fraud,
but only known about it, he would have had the rights of
a protected holder.

Example C. [n the fact situation described in example B.
B transfers the cheque to C who is not a protected holder
in his own right because he knew about the participation
of B in the fraud. Under article 29 (l) e acquires the same
rights as A had and, thus, obtains the rights of a protected
holder.

Paragraph (2)

2. The shelter rule applies irrespective of whether the
subsequent holder to whom the cheque is transferred is a
previous party to the cheque.

Example D. The payee P induces by fraud the drawer to
draw a cheque to P, which P transfers to A who knows
about the fraud. A transfers to B who is a protected holder.
B transfers to e and C to A. A acquires the rights of a pro
tected holder according to article 29 (I) although as a
previous party he was a holder against whom the drawer
could have raised the defence of fraud.

However, a previous party may benefit from the shelter
rule only if he obtains the cheque by transfer but not if he
receives it against payment.

Article 30

Every holder is presumed to be a protected holder, unless
the contrary is proved.

Relevant legislation

BEA - section 30.
uce - section 3 -307 (3).
ULC - article 19.

Cross reference

Protected holder: article 6 (6).

Commentary

If a person is the holder of a cheque it is presumed that
he is a protected holder. Therefore, if, in an action by the
holder on the cheque against a party liable to him, such
party brings a claim to the cheque or raises a defence against
his liability, it is for the party bringing the claim or raising
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the defence to prove that the holder is not a protected
holder.

Section 2. The liability of the parties

A. GENERAL PROVISIONS

Article 31

(I) Subject to the provisions of articles 32 and 34, a
person is not liable on a cheque unless he signs it.

(2) A person who signs a cheque in a name which is
not his own is liable as if he had signed it in his own name.

Relevant legislation

BEA - section 23.
UCC ~ section 3 -40 1.

Cross reference

Signature: article 6 (8).

Commentary

I. Article 31 embodies one of the basic principles of
negotiable instruments law, namely that a person is liable
on an instrument only ifhe signed it. Therefore, for example,
the drawee is not liable on the cheque. Articles' 32 to 34
set forth certain exceptions to this rule.

1 A person may have more than one name, e.g. a
"private" name and a "business" or "trade" name. Para
graph (2) provides that the signature in anyone of these
names is sufficient to establish the signer's liability on the
cheque. It is the fact of signing, not in which name is signed,
that is the decisive factor. A person signing in a fictitious
name is thus liable on the cheque he signed. It also follows
from paragraph (2) that a person who forges the signature
of another person is liable on the cheque as if he had signed
in his own name.

Article 32

A forged signature on a cheque does not impose any
liability thereon on the person whose signature was forged.
Nevertheless, such person is liable as if he had signed the
cheque himself where he has, expressly or impliedly,
accepted to be bound by the forged signature or represented
that the signature was his own.

Relevant legislation

BEA - section 24.
UCC ~ sections 3 -404 and 3 -406.

cross reference
I

Signature, forged signature: article 6 (8).

Commentary

1. In conformity with the generally prevailing rule that
a person is not liable on a cheque unless he signs it (cf. article
31), article 32 provides that a forged signature (as defined
in article 6 (8» on an instrument does not impose liability
on the person whose signature was forged, not even against
a protected holder (cf. article 28 (I) (a». However, article 32
sets forth two exceptions to this rule. Such person is liable
if he accepts or adopts the forged signature as his own or
if he represents, in writing or orally or by other conduct,
that the forged signature is his own. .

Example. The payee intends to endorse a cheque to A.
Before A takes the cheque he asks the drawer whether the
signature on the' cheque is his. The drawer mistakenly
answers in the affirmative. It turns out that the drawer's
signature was forged. Under article 32, the drawer is liable
on the cheque since he represented to A that the signature
was his own.

2. For the purposes of this second exception, it is
material whether the person to whom an affirmative
representation is made knows of the forgery. If he does so,
the person whose signature was forged is not liable since
the rule on representation presupposes justified reliance
on the representation.

3. It should be noted that the liability of persons other
than the person whose signature was forged is not dealt
with in article 32 but in other provisions (articles 25, 31).

Article 33

(l) If a cheque has been material1y altered:

(a) Parties who have signed the cheque subsequent to
the material alteration are liable thereon according to the
terms of the altered text;

(b) Parties who have signed the cheque before the
material alteration are liable thereon according to the
terms of the original text. Nevertheless, a party who has
himself made, authorized, or assented to, the material
alteration is liable on the cheque according to the terms
of the altered text.

(2) Failing proof to the contrary, a signature is deemed
to have been placed on the cheque after the material
alteration.

(3) Any alteration is material which modifies the
written undertaking on the cheque of any party in any
respect.

Relevant legislation

BEA - sections 55 (2) (c) and 64.
UCC - sections 3 -406 and 3 -407.
ULC - article 51.
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Cross reference

Signature: article 6 (8).

Commentary

Paragraph (1)

1. Article 33 deals with the material alteration of a
cheque and not with forgery of the signature of a party,
which is dealt with in article 32. It is irrelevant whether
the material alteration is made by a party or a stranger.

2. The alteration does not discharge parties to the
cheque of their liability. However, as to the extent of their
liability it is relevant whether they signed before or after
the alteration. A party who signs after the alteration is
liable according to the terms of the altered text (subpara
graph (a». A party who signed before the alteration is liable
according to the terms of the original text. The only
exception to this rule is that such party is liable according to
the terms of the altered text if he himself made, authorized,
or assented to the alteration (subparagraph (b».
Example. A cheque states the sum payable as X. The payee
then raises the sum to Y and endorses the cheque to A. A
endorses the cheque to B. If the drawee dishonours the
cheque the drawer is liable to B for X. Pursuant to paragraph
(1) (a) the payee and A are liable to B for Y.

3. The application of the above rules based on the time
of the signature does not depend on whether the person
claiming payment is with or without knowledge of the
alteration or whether or not he is a protected holder. Thus,
a party signing before the alteration is liable according to
the original terms even if the holder had no knowledge of
the alteration and even if he was a protected holder (cL
article 28 (1) (a». Conversely, a party signing after the
alteration is liable according to the altered terms even if the
holder had knowledge of the alteration.

4. The rule in paragraph (1) places the risk of a material
alteration on the person making the alteration and on the
party who takes the cheque from that person. The same
policy of risk allocation is adopted in the case of a forged
endorsement (cL article 25). In certain circumstances, this
risk allocation may lead to the liability of an innocent
person. Such potential hardship is unavoidable and seems
justified by the fundamental principle "know your en
dorser".

5. It should be noted that the rule on material alteration
laid down in article 33 deals only with the liability on the
cheque. It does not prevent a person who suffered loss
because of the alteration to claim damages under national
law, for example from a drawer who facilitated the alteration
by leaving open a space which enabled the payee to alter
the figure and wording of the sum without it being apparent.

Paragraph (2)

6. In determining the liability of parties in a case of
material alteration, the decisive factor is whether a party
signed before or after the alteration. Since the point of
time at which the cheque was altered is in many cases
difficult to determine, paragraph (2) establishes a rebuttable
presumption that the alteration has been made before a
signature was placed on the cheque. A party may rebut this
presumption by proving that he signed before the alteration.
Such proof may be extrinsic to the cheque.

Paragraph (3)

7. Paragraph (3) defines what constitutes material
alteration. The test is whether there was any change in the
"written undertaking on the cheque". For example, there is
such a change and, consequently, a material alteration where
the sum payable is changed (whether increased or decreased).
There is no such change if, for example, the sum is given in
figures only and the corresponding amount is added in
words, or if on a cheque the words "on demand" are added.

8. A change in the "written undertaking on the cheque"
is possible only where there was already a cheque. Accord
ing to article 1 (2) a· writing must comply with certain
formal requisites in order to qualify as a cheque. Therefore,
if one or more of the essential requisites are missing article
33 does not apply. If missing elements are added, this would
be a case of completion of a cheque dealt with in article 13.
However, if a writing is a cheque an alteration on it may
pertain to an essential or to a non-essential requirement.
The only question is whether it changes the "written under
taking on the cheque of any party".

9. There is one exception to this test: an alteration is
not material if it is authorized by this Convention. For
example, article 33 does not apply in the cases envisaged
under article 17 (b) (conversion of blank endorsement into
special endorsement) or article 23 (1) (striking out of
previous endorsements) or article 68 (crossing of cheque).

Article 34

(1) A cheque may be signed by an agent.

(2) The signature of an agent placed by him on a
cheque with the authority of his principal and showing on
the cheque that he is signing in a representative capacity for
that named principal, or the signature of a principal placed
on the cheque by an agent with his authority, imposes
liability on the principal and not on the agent.

(3) A signature placed on a cheque by a person as agent
but without authority to sign or exceeding his authority or
by an agent with authority to sign but not showing on the
cheque that he is signing in a representative capacity for a
named person, or showing on the cheque that he is signing
in a representative capacity but not naming the person
whom he represents, imposes liability thereon on the person
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signing and not on the person whom he purports to repre
sent.

(4) The question whether a signature was placed on
the cheque in a representative capacity may be determined
only by reference to what appears on the cheque.

(5) A person who is liable pursuant to paragraph (3)
and who pays the cheque has the same rights as the person
for whom he purported to act would have had if that person
had paid the cheque.

Relevant legislation

BBA - sections 25 and 26.
UCC - section 3-403.
ULC - article 11.

Cross reference

Signature: article 6 (8).

Commentary

Paragraph (1)

1. This provision makes it clear that a signature may be
placed on a cheque by an agent for any party, i.e. for the
drawer, an endorser or their guarantor.

Paragraph (2)

2. If a cheque has been signed by an agent the question
arises who is liable on the cheque, the agent or the principal.
If an agent signs without authority, the answer of both
agency law and negotiable instruments law is generally that
the principal is not liable. If the agent signs with authority,
the principal would be liable under agency law. However, in
negotiable instruments law the liability of the principal
depends on whether the cheque shows that the agent signing
acted in a representative capacity for that principal. If it
does not show that, the agent, though signing with authority,
is liable and not the principal. The rationale of this rule
is the fundamental principle of negotiable instruments law
according to which a holder must be able to see from what
appears on the cheque who is liable on it.

3. In conformity with these rules, paragraph (2) sets
forth the cases in which the principal and not the agent is
liable. One case is where an agent places his signature on a
cheque with the authority of the principal and the cheque
shows that he is signing in a representative capacity for that
named principal. For example, A signs his name and adds
the words "as agent of P" or "on behalf of p", or A writes
P's name and signs "by A, agent". The second case is where
an agent places the signature of his principal on the cheque
with his authority. For example, A places P's signature on
the cheque without any indication that this signature was
placed by him and not by P.

Paragraph (3)

4. Paragraph (3) sets forth the cases in which not the
principal but the agent himself is liable on the cheque. One
case is where an agent signs without, or exceeding his,
authority irrespective of whether the cheque shows that he
is acting in a representative capacity. If he would simply use
his principal's signature without authority, this would be a
case of forgery and he would be liable under article 31 (2).
The second case is where an agent signs the cheque for a
named person. Unlike in the first case, A signs with authority
and he is liable only because he does not specify on the
cheque that he signs on behalf of his principal as, for
example, where A signs his own name. The third case is
where an agent signs with authority indicating that he signs
in a representative capacity but does not name the principal
as, for example, where he simply signs "A, as agent".

Paragraph (4)

5. In the above cases where an agent signs with author
ity, it is important to determine whether or not he has acted
in a representative capacity. Paragraph (4) emphasizes that
such determination may be made only by what appears ex
facie the cheque and not by any circumstances outside the
cheque.

Example. A places his signature under a stamp of X Cor
poration which appears at the place where usually the signa
ture of the drawer appears. The question whether A signed
as an agent for X Corporation or as a co-drawer must be
decided on the basis of what appears on the cheque (e.g. the
distance between stamp and signature may be relevant) but
not on the basis of evidence extrinsic to the cheque (e.g. the
fact that A is director of X Corporation).

6. Since the only relevant factor is what appears ex
facie the cheque, it is immaterial whether or not the holder
had knowledge of the agent's authority or of his acting as
agent. Furthermore, the above rules apply even if the holder
is a protected holder (cf. article 28 (1) (a».

Paragraph (5)

7. Under paragraph (3), a person may be liable although
he purports to act for another person. If, accordingly, he
pays the cheque, paragraph (5) accords him the same rights
as the person for whom he purported to act would have
obtained upon payment.

Article 35

The order to pay contained in a cheque does not of itself
operate as an assignment to the payee of funds made avail
able for payment by the drawer with the drawee.

Relevant legislation

BBA - section 53.
UCC - section 3-409.
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ULC - article 19 of annex II to the Geneva Convention
of 1931.

Commentary

Article 35 provides that the drawing of a cheque does
not of itself operate as an assignment to the payee of any
funds made available for payment by the drawer with the
drawee. Therefore the payee has no rights against the drawee.
However, nothing in this article prevents a drawer from
assigning such funds to the payee by agreement. The effect
of such an agreement would be governed by national law.

Article 36

(1) Any statement written on a cheque indicating
certification, confirmation, acceptance, visa or any other
equivalent expression has only the effect to ascertain the
existence of funds and prevents the withdrawal of such
funds by the drawer, or the use of such funds by the drawee
for purposes other than payment of the cheque bearing
such a statement, before the expiration of the time-limit for
presentment.

[(2) However, a Contracting State may provide that a
drawee may accept a cheque and determine the legal effects
thereof. Such acceptance must be effected by the signature
of the drawee accompanied by the word "accepted".]

Relevant legislation

UCC - section 3 -411.
ULC - article 4.

Cross reference

Time-limit for presentment: article 43.

Commentary

1. The main legal systems show different approaches to
the question whether a cheque is capable of being accepted.
Under the ULC "a cheque cannot be accepted" and "a state
ment of acceptance on a cheque shall be disregarded" (article
4). Under the UCC "certification of a check is acceptance"
and certification may be procured by the drawer (which
leaves him liable) or by a holder (which discharges the
drawer and other prior parties) (section 3 -411). Under the
BEA the acceptance of a cheque is in principle possible but
the practice of acceptance is not much resorted to.

2. The Convention, in article 36, adopts the approach
of the ULC in that any statement written on a cheque
indicating certification, confirmation, acceptance etc. is not
an acceptance. Paragraph (1) states that where such state
ment is written on a cheque there is an irrebuttable presump
tion that the statement does no more than ascertain the
existence of funds in the hands of the drawee-bank. Such a
statement on the cheque blocks the funds of the drawer

with the drawee in the amount of the cheque: the drawer
cannot withdraw these funds nor can the drawee use them
otherwise than for payment of the cheque before the expira
tion of the time-limit for presentment, Le. within 120 days
of the date stated onthe cheque.

3. In view of the widespread practice of confirming
cheques under the UCC, paragraph (2), placed between
brackets, permits a Contracting State to provide for the
acceptance of an international cheque and to determine the
legal effects thereof.

B. THE DRAWER

Article 37

(1) The drawer engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 59, the amount
of the cheque, and any interest and expenses which may be
recovered under article 59 or 60.

(2) The drawer may not exclude or limit his own lia
bility by a stipulation on the cheque. Any such stipulation
is without effect.

Relevant legislation

BEA - section 55 (1) (a).
UCC - sections 3-413 (2) and 3-502.
ULC - article 12.

Cross references

Dishonour by non-payment: article 46.
Necessary protest: article 48.

Commentary

Paragraph (1)

1. The liability of the drawer is contingent upon the
refusal by the drawee to pay the cheque and any necessary
protest of dishonour. In this respect, the drawer's liability is
like that of the endorser. However, the liability of an endorser
or his guarantor is further conditioned by due presentment
and due protest and, therefore, an unexcused delay in mak
ing presentment or protest will result in absence of liability
on the cheque of the endorser and his guarantor. In contrast,
an unexcused delay in making presentment or protest does
not absolve the drawer. He remains liable because of the
dishonour by non-payment. However, the delay in making
presentment or protest affects the extent of the drawer's
liability on the cheque since the drawer is discharged of
liability on the cheque to the extent of the loss he suffered
because of the delay in making presentment or protest.
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2. The engagement of the drawer is to pay the cheque,
upon dishonour and any necessary protest, to the holder or
to any party subsequent to the holder who pays the cheque
in a recourse action. Thus, if the cheque is paid by an endorser
to the holder and is transferred to such endorser (with or
without endorsement, cf. article 23) by the holder, the lia
bility of the drawer is to pay the cheque to such endorser.

3. It may be noted that the liability of the drawer is
not subject to any notice of dishonour. This is in conformity
with the policy of this Convention that notice of dishonour
is not necessary in order to render a party liable on the
cheque. Under article 57 failure to give due notice of
dishonour renders a person who is required to give notice to
the drawer liable to the drawer for any damage that he may
suffer from such failure.

Paragraph (2)

4. Unlike an endorser or guarantor, the drawer may
not exclude or limit his own liability by a stipulation on the
cheque. Any such stipulation is without effect and does not
affect the validity of the cheque.

C. THE ENDORSER

Article 38

(1) The endorser engages that upon dishonour of the
cheque by non-payment, and upon any necessary protest,
he will pay to the holder, or to any subsequent party who
pays the cheque in accordance with article 59, the amount
of the cheque, and any interest and expenses which may be
recovered under article 59 or 60.

(2) The endorser may exclude or limit his own liability
by an express stipulation on the cheque. Such stipulation
has effect only with respect to that endorser.

Relevant legislation

BEA - section 5S (2) (a).
uec - section 3-414 (1).
ULC - article 18.

Cross references

Dishonour by non-payment: article 46.
Necessary protest: article 48.

Commentary

1. The endorsement may be a necessary element in the
transfer of a cheque (cf. article 14 (a» and serves the function
of rendering the endorser liable on the cheque. This latter
function is dealt with in article 38.

2. The endorser is liable only if the cheque is dishon
oured by the drawee and his liability is subject to any
necessary presentment and protest upon such dishonour.

Paragraph (1)

3. According to paragraph (1), the engagement of the
endorser is to pay the cheque, upon dishonour and any
necessary protest, to the holder or to any subsequent party
who pays the cheque in a recourse action. Thus, if a cheque
endorsed by the payee to A and by A to B is paid by A to
B, the payee's liability is to pay A.

Paragraph (2)

4. The endorser - unlike the drawer (article 37 (2» 
may exclude or limit his own liability by an express stipula
tion on the cheque. It should be noted that in the case of
an endorsement for collection the exclusion of liability
follows from the rule laid down in article 22 (2).

5. The words "his own liability" make it clear that
only the endorser himself benefits from such an exclusion
or limitation and not any other party from whom payment
is claimed. The exclusion or limitation being ex facie the
cheque may be invoked by the endorser even against a remote
protected holder.

6. Paragraph (2) deals only with a stipulation made
expressly on the cheque. It does not prevent an endorser
from excluding or limiting his liability by an agreement out
side the cheque; in such a case he may invoke the exclusion
or limitation as a defence against a holder in accordance
with article 27 (1) unless that holder is a protected holder
(cf. article 28 (1) (a».

7. Paragraph (2) does not specify the wording that
must be used to exclude or limit the liability. While the
expression commonly used is "without recourse", the
endorser may use other words for that purpose.

Article 39

(1) Any person who transfers a cheque by mere
delivery is liable to any holder subsequent to himself for
any damages that such holder may suffer on account of
the fact that prior to such transfer:

(a) A signature on the cheque was forged or unauthor
ized; or

(b) The cheque was materially altered; or

(c) A party has a valid claim or defence against him;
or

(d) The cheque was dishonoured by non-payment.

(2) The damages recoverable under paragraph (1) may
not exceed the amount referred to in article S9 or 60.

(3) Liability on account of any defect mentioned in
paragraph (1) is incurred only to a holder who took the
cheque without knowledge of such defect.
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Relevant legislation

BBA - section 58.
UCC - section 3-417 (2).

Cross references

Transfer: article 14.
Forged signatur~: articles 6 (8) and 32.
Unauthorized signature: article 34 (3).
Material alteration: article 33.
Dishonour by non-payment: article 46.
Knowledge: article 7.

Commentary

Paragraph (1)

1. A person who transfers a cheque'by mere delivery
(cf. article 14 (b» is not liable on it since he has not signea it.
However, such person may incur liability under article 39.
Under this article, he is liable for any damage that a subse
quent holder may suffer as a consequence of any of the cir
cumstances referred to in subparagraphs (a) to (d) of para
graph (1).

2. The fact that the transferor did not know of any
such circumstance, whether negligently or not, does not
affect his liability under the article. Such liability benefits
any subsequent holder who, when taking the cheque, has
no knowledge of the deficiency. The liability under article
39 is off the cheque and, thus, presentment and protest are
not conditions precedent to such liability. It materializes
the moment the cheque is transferred.

Example A. The drawer issues a cheque to the payee (P)
for the sum of 1,000 Swiss francs. P endorses the cheque in
blank and delivers it to C who alters the sum payable to
11,000 Swiss francs. C delivers the cheque to D who does
not know about the alteration, andD delivers it to E who
does not know about the alteration. E may claim from the
drawer and from P 1,000 Swiss francs under article 33 (1)
(b). E has no right on the cheque against C or D since they
have not endorsed it. However, E may recover from C or D,
under article 39, 10,000 Swiss francs as compensation for
the damages suffered by him.

3. A person who transfers a cheque by mere delivery
and who has no knowledge of any circumstances giving rise
to liability under article 39 may exclude or limit his liability
by agreement off the cheque or by an express stipulation on
the cheque. Although this faculty is not stated in article 39,
it follows from the fact that it is liability off the cheque
and for damages.

4. Under article 39 the holder may recover only those
damages which he has suffered "on account of" any factor
enumerated in paragraph (1). Consequently, insolvency of
the drawer would not confer a right of action under article

39 on the transferee by mere delivery, since the transferor
is not deemed, under the article, to have warranted the
solvency of a secondary obligor.

5. The holder may recover only if, on account of the
factors enumerated, he has in fact suffered damages. This is
not the case where he has been paid the amount due, for
example, by a person whose signature had been forged but
who accepted it or represented it to be his own (cf. article
32). Another example is where a cheque'which was dis
honoured by non-payment was nevertheless paid.

Subparagraph (a)

6. According to article 32 a person whose signature has
been forged is not liable on the cheque. A holder who takes
the cheque without knowledge of the forgery may therefore
suffer loss by relying on the liability of that person. Sub
paragraph (a) is intended to protect him against such risk.
The same is true with regard to an unauthorized signature.

Example B. The drawer issues a cheque which shows on it
that he signs as agent, though he had no authority to sign.
The payee endorses the cheque in blank to B who transfers
it by delivery to C. Upon dishonour by non-payment, C has
an action against B under article 39 (1) (a).

Subparagraph (b)

7. According to article 33 (1) (b) parties who have
signed the cheque before a material alteration are liable
according to the terms of the original text. This may cause
loss to a holder who receives a cheque without knowledge
of the alteration (cf. above example A, paragraph 2). Sub
paragraph (b) is intended to protect him.

Subparagraph (c)

8. The transferee may be subject to a valid claim against
him and as a consequence may suffer loss.

Example C. The drawer issues a cheque payable to bearer
to A. The cheque is stolen and the thief transfers it to Bwho
transfers it to C who is not a protected holder. C is subject
to a valid claim to the cheque by A but may recover any
ensuing damages from B under article 39 (1) (c).

9. The same rule applies with regard to a valid defence
which a party prior to the transferor may raise against the
transferee.

Example D. The payee by fraud induces the drawer to issue
a cheque to him, the payee (P). P endorses the cheque in
blank and transfers it to A who is not a protected holder. A
transfers it to B who is not a protected holder. In an action
by B against the drawer, the drawer may raise the defence
of fraud. B has an action for damages against A.
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Subparagraph (d)

10. This subparagraph protects the transferee against
the risk that the cheque was dishonoured by non-payment.
The words "was dishonoured" make it clear that damages
lie only if the cheque was dishonoured before the transfer.
Thus transfer by mere delivery, unlike transfer by endorse
ment, does not provide a warranty of payment.

Paragraph (2)

11. Paragraph (2) limits the amount of damages to the
amount of the cheque. Other questions concerning the
extent of liability, such as mitigation of damages, limitation
of action, are left to the applicable national law.

Paragraph (3)

12. Following the rationale of the liability rule in para
graph (1), Le. to protect the innocent transferee, paragraph
(3) specifies that only those transferees may recover who
are without knowledge of the defect which causes the loss
(as to the definition of "knowledge", see article 7).

D. THE GUARANTOR

Article 40

(1) Payment of a cheque may be guaranteed, as to the
whole or part of its amount, for the account of a party by
any person who mayor may not have become a party.

(2) A guarantee must be written on the cheque or on a
slip affixed thereto (allonge).

(3) A guarantee isexpressedbythewords: "guaranteed",
"aval", "good as aval" or words of similar import, accom
panied by the signature of the guarantor.

(4) A guarantee may be effected by a signature alone.
Unless the content otherwise requires,

(a) A signature alone on the front of the cheque, other
than that of the drawer, is a guarantee;

(b) A signature alone on the back of the cheque is an
endorsement. A special endorsement of a cheque made pay
able to bearer does not convert the cheque into an order
instrument.

(5) A guarantor may specify the person for whom he
has become guarantor. In the absence of such specification,
the person for whom he has become guarantor is the drawer.

Relevant legislation

BEA - no relevant provision and see section 56.
UCC - no relevant provision and see sections 3-402,

3-415 and 3-416.
ULC - articles 25 and 26.

Cross reference

Party: article 6 (7).

Commentary

1. In addition to the liability incurred by the drawer
and endorser of a cheque the Convention recognizes the
special liability of a person who signs a cheque as a "guaran
tor". The liability is a guarantee of payment of the whole
or part of the amount of the cheque for the account of a
party. Such a guarantee may be given by a stranger or by
someone who is already a party. The guarantee is "transfer
able" in nature in that it runs with the cheque.

2. The provisions of the Convention in respect of this
liability of a guarantor follow in substance the provisions of
the ULC in respect of the giver of an aval.

3. The guarantee is given on the cheque itself, or on a
allonge or slip affixed to the cheque, by a signature accom
panied by the words "guaranteed", "payment guaranteed",
"aval", "good as aval" or by words of similar import. How
ever, if the guarantee is given on the face of the cheque a
signature alone is sufficient to express the guarantee pro
vided the signature is not that of the drawer. A signature
alone on the back of the cheque is an endorsement.

4. The person signing as guarantor may, but need not,
indicate on the cheque for whose account he effects the
guarantee. In the absence of such indication the guarantee
is given for the drawer.

5. It is to be noted that in the case of a cheque payable
to bearer a special endorsement does not transform such
cheque into an order t:heque payable to the special endorsee
or to his order. Of course, the endorsement establishes the
liability on the cheque of the endorser.

Article 41

A guarantor is liable on the cheque to the same extent as
the party for whom he has become guarantor, unless the
guarantor has stipulated otherwise on the cheque.

Relevant legislation

ULC - article 27.

Commentary

1. The liability of a guarantor is of an accessory nature:
he is liable to the same extent as the party for whom he has
become guarantor. Thus, if upon dishonour of a cheque by
non-payment there is an unexcused delay in making protest,
the guarantor of the endorser is not liable but the guarantor
of the drawer is liable except to the extent of the loss suffered
by the delay (see article 52).

2. A further corollary of the rule stated in article 41 is
that the guarantor may base defences against his liability on
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the cheque on the defences which the party for whom he
became guarantor may invoke. In addition the guarantor
may set up defences which are personal to himself. On the
other hand the guarantor is not entitled to the benefit of
excussion: the holder or a party who has taken up and paid
the cheque is not obliged to demand payment first from the
person in favour of whom the guarantee was given. There
fore, the liability of the guarantor is not dependent on the
refusal to pay by the person for whom he became guarantor.
However the guarantor cannot be sued under the guarantee
until the liability of the person for whom he became guaran
tor has materialized.

3. Under the article the guarantor may "stipulate other
wise", Le. the liability under a guarantee may be extended
or restricted by the giver thereof. Such stipulation may
relate to any possible element of the guarantor's liability in
any possible way, including different time or place of pay
ment and reduction or increase of the amount. For example,
the guarantor may stipulate that the guarantee is given for
part of the sum due or that the guarantee is given for a limited
time.

Article 42

The guarantor who pays the cheque has rights thereon
against the party for whom he became guarantor and against
parties who are liable thereon to that party.

Relevant legislation

ULC - article 27.

Cross reference

Party: article 6 (7).

Commentary

The guarantor upon payment of the cheque by him
acquires rights on it against the party for whom he became
guarantor and against those parties who are liable to that
party. It may be noted that the guarantor has rights on the
cheque against parties who are liable on it to the party for
whom he became guarantor even if he is not a holder (as
where the cheque was not transferred to him under article
14). A guarantor who is not a holder may not transfer the
cheque.

CHAPTER FIVE. PRESENTMENT, DISHONOUR BY NON

PAYMENT, AND RECOURSE

Section 1. Presentment for payment and dishonour
by non-payment

Article 43

A cheque is duly presented for payment if it is presented
in accordance with the following rules:

(a) The holder must present the cheque to the drawee
on a business day at a reasonable hour;

(b) A cheque must be presented for payment within
120 days of its stated date;

(c) A cheque must be presented for payment:

(i) At the place of payment specified on the cheque;
or

(ii) If no place of payment is specified, at the address
of the drawee indicated on the cheque; or

(iii) If no place of payment is specified and the address
of the drawee is not indicated, at the principal
place of business of the drawee;

(d) A cheque may be presented for payment at a clear
ing-house.

Relevant legislation

BEA - section 74.
UCC - sections 3-503 and 3·504.
ULC - articles 2, 29,30 and 55.

Cross references

Holder: articles 6 (5) and 16.

Commentary

1. In order to establish the liability of parties because
of dishonour by non-payment, presentment for payment
must be due presentment. Article 43 specifies what consti
tutes due presentment for payment.

Paragraph (a)

2. As elsewhere in this Convention, the word "holder"
or "drawee" includes an authorized agent.

3. The requirement that presentment must be made
"on a business day at a reasonable hour" refers to the busi
ness day and reasonable hour at the place of the drawee.

Paragraph (b)

4. This paragraph sets forth a rule as to the time within
which presentment for payment must be made. Present
ment for payment after this period of time deprives the
holder of the right of recourse against the endorsers and
their guarantors. Yet, if there is delay in presentment the
drawer remains liable except to the extent of the loss suffered
because of the delay. However, failure to present the cheque
for payment, unless dis;pensed with, results in absence of
liability of the drawer on the cheque.

Paragraph (c)

5. This paragraph sets forth rules regarding the proper
place of presentment for payment.
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Paragraph (d)

6. In the collection process a collecting bank will often
use a clearing-house of which it itself and the drawee-bank
are members to present the cheque for payment (to "col
lect" the cheque). Paragraph (d) makes clear that this is due
presentment for payment and consequently the holder of
such a cheque may, upon due protest, exercise his rights of
recourse against prior parties.

Article 44

(1) Delay in making presentment for payment is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, presentment must be made with reasonable
diligence.

(2) Presentment for payment is dispensed with:

(a) If the drawer, an endorser or guarantor has waived
presentment expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made.

(b) If the cause of delay continues to operate beyond
30 days after the expiration of the time-limit for present·
ment for payment.

Relevant legislation

BEA - section 46.
uec - section 3·511.
ULC - article 38.

Commentary

1. Article 44 provides for the excuse of delay in
making presentment of a cheque for payment and states
the grounds on which such presentment is dispensed with.

Paragraph (1)

2. When delay is excused the liability of parties prior
to the holder is not affected on the ground that there was
no due presentment for payment. Under paragraph (1)
delay is excused when the holder is prevented from present·
ing the cheque for payment by circumstances beyond his
control which he could neither avoid nor overcome. When
the cause of delay ceases to operate presentment must be
made with reasonable diligence. However, if such cause con··
tinues to operate beyond 30 days after the time period within

which a cheque must be prese~ted for payment (cf. article
43 (b» presentment is altogether dispensed with and a right
of recourse may be exercised against the drawer, the
endorsers, and the guarantors of the drawer and the endorsers.
It should be noted that under article 4S an unexcused delay,
though it results in absence of liability of the endorsers and
their guarantors, does not discharge the drawer of liability
except to the extent of the loss suffered by the delay.

Paragraph (2)

3. Paragraph (2) states the cases where presentment for
payment is dispensed with. Under article 46 (1) (b) such
cases constitute constructive dishonour and under article 46
(2) the holder may then, subject to any necessary protest,
exercise a right of recourse.

4. A waiver of presentment for payment may be stipu
lated expressly on the cheque or expressly or impliedly off
the cheque. If waiver is on the cheque the dispensation is
operative only as regards the party waiving presentment
except if waiver is made by the drawer in which case the
dispensation runs with the cheque and is operative as regards
any party subsequent to the drawer. A waiver of present
ment on the cheque benefits any holder. If waiver is off the
cheque, whether impliedly (as where payment is made after
the time period within which the cheque must be presented
for payment) or expressly, the dispensation is operative only
as regards the party waiving presentment and benefits only
a holder in whose favour there has been a waiver.

Article 45

If a cheque is not duly presented for payment, the drawer,
the endorser and their guarantors are not liable thereon.
However, if a cheque is not duly presented because of delay
in making presentment, the drawer is not discharged of
liability except to the extent of the loss suffered because of
the delay.

Relevant legislation

BEA - section 74.
VCC - sections 3 ·501 and 3 ·502.

Cross reference

Due presentment for payment: article 43.

Commentary

Presentment for payment of a cheque is one of the condi
tions precedent to the liability of parties prior to the holder.
Therefore, non-presentment deprives the holder of his right
of recourse against prior parties. However, delay in present
ment does not discharge the drawer of liability except to
the extent of loss suffered because of that delay. Thus, the
liability of the drawer of a cheque is not purely of a secon
dary nature.
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Article 46

(1) A cheque is considered to be dishonoured by non
payment:

(a) When payment is refused upon due presentment,
or when the holder cannot obtain the payment to which he
is entitled under this Convention, or as regards the drawer
only, if presentment of the cheque, otherwise duly made, is
delayed and payment is refused;

(b) If presentment for payment is dispensed with pur
suant to article 44 (2) and the cheque is unpaid.

(2) If a cheque is dishonoured by non-payment, the
holder may, subject to the provisions of article 48, exercise
a right of recourse against the drawer, the endorsers and
their guarantors.

Relevant legislation

BBA - section 47.
UCC - section 3-507.
ULC - article 40.

Cross references

Due presentment for payment: article 43.
Dispensation of presentment for payment: article 44 (2).
Payment to which the holder is entitled: articles 62, 63

and 64.

Commentary

Paragraph (1)

1. Article 46 states when a cheque is dishonoured by
non-payment. Paragraph (1) (a) deals with actual dishonour
by non-payment: when payment is refused or the holder
cannot obtain the payment to which he is entitled. Paragraph
(1) (b) deals with constructive dishonour by non-payment:
when presentment for payment is dispensed with under
article 44.

Payment to which the holder is entitled

2. Pursuant to articles 62 and 63 the holder may refuse
to take partial payment and refuse to take payment in a
place other than the place where the cheque was presented
for payment in accordance with article 43. Therefore, the
refusal by the holder to take such payment results in dis
honour by non-payment.

3. Pursuant to article 64 the refusal of the holder to
take payment of a cheque, denominated in foreign currency
or to be paid in a specified currency, in local currency results
in dishonour by non-payment.

Paragraph (2)

4. The effect of dishonour by non-payment is that the
holder is, subject to any necessary protest (cf. article 48),

entitled to exercise a right of recourse against the drawer,
the endorsers and their guarantors.

Article 47

If a cheque is presented before its stated date, refusal by
the drawee to pay does not constitute dishonour by non
payment under article 46.

Relevant legislation

UCC - section 3-114 (2).
ULC - article 28.

Cross references

Stated date: article 1 (2) (d).
Dishonour by non-payment: article 46.

Commentary

If a cheque is post-dated, i.e. the drawer places on the
cheque a date ("stated date") which is later than the date
on which he issues it, the question arises whether a refusal
by the drawee to pay before the stated date constitutes or
not a dishonour by non:payment. Article 47 adopts the
approach that a post-dated cheque is not due before its
stated date. Consequently, refusal by the drawee to pay the
cheque upon its presentment before the stated date does
not constitute dishonour by non-payment. In the result, the
holder cannot effectuate protest and no liability arises of
parties to the cheque upon the drawee's refusal to pay in
these circumstances.

Section 2. Recourse

A. PROTEST

Article 48

If a cheque has been dishonoured by non-payment, the
holder may exercise a right of recourse only after the cheque
has been duly protested for dishonour in accordance with
the provisions of articles 49 to 51.

Relevant legislation

BBA - sections 48 and 51 (2).
UCC - section 3-501 (2) and (3).
ULC - article 40.

Cross references

Dishonour by non-payment: article 46.
Holder: articles 6 (5) and 16.
Protest for dishonour: articles 49 to 51.

t
l

I
I
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Commentary

1. The effect of dishonour by non-payment is that it
entitles the holder to a right of recourse against the drawer,
endorsers and guarantors. The making of a protest is neces
sary in order for the holder to be entitled to exercise that
right. Protest where protest is necessary is a condition
precedent to the liability of the drawer, endorsers and
guarantors.

Protest and notice of dishonour

2. Under article 40 of the ULC, non-payment must be
evidenced by either a formal instrument(protest) or a declara
tion dated and written by the drawee on the cheque and
specifying the date of presentment or by a dated declara
tion made by a clearing·house stating that the cheque has
been delivered in due time and has not been paid. Under
article 20 of annex II to the Geneva Convention of J931,
High Contracting Parties may reserve the right to make or
not to make protest or an equivalent declaration a condi·
tion for the exercise of the right of recourse (upon dishonour
by non-payment) against the drawer.

3. Under the UCC (section 3-501 (2)), notice of
dishonour is necessary to charge any endorser but failure to
give such notice discharges the drawer only to the extent
stated in section 3-502 (1) (b). This section expressly limits
the rule that the drawer is discharged where he has sustained
loss through the delay to loss sustained through insolvency
of the drawee. Under the BEA, the exercise of the right of
rec,ourse consequent upon dishonour requires, as a general
rule, notice of dishonour. If notice of dishonour is not
given the drawer and endorsers are discharged (section 48).
Under both the UCC (section 3-501 (3)) and the BEA (sec
tion 51 (1), (2)), protest is required only in the case of
foreign cheques.

4. Under this Convention the exercise of a right of
recourse is conditional upon effectuating protest and failure
to protest results in the discharge of the drawer, an endorser
and their gu.arantors. See, however, article 52 (2) regarding
the effect of delay in protesting a cheque for non-payment
on the liability of the drawer or his guarantor. Notice of
dishonour is, under this Convention, not a condition prece
dent to liability of parties to the cheque but may give rise
to an action for damages suffered by a party because of not
having received notice (cf. article 57).

Article 49

(1) A protest is a statement of dishonour drawn up at
the place where the cheque has been dishonoured and signed
and dated by a person authorized in that respect by the
law of that place. The statement must specify:

(a) The person at whose request the cheque is pro
tested;

(b) The place of protest; and

(c) The demand made and the answer given, if any, or
the fact that the drawee could not be found.

(2) A protest may be made:

(a) On the cheque itself or on a slip affixed thereto
(allonge); or

(b) As a separate document, in which case it must
clearly identify the cheque that has been dishonoured.

(3) Unless the cheque stipulates that protest must be
made, a protest may be replaced by a declaration written
on the cheque and signed and dated by the drawee; the
declaration must be to the effect that payment is refused.

(4) A declaration made in accordance with paragraph
(3) is deemed to be a protest for the purposes of this Con
vention.

Relevant legislation

BEA - section 51 (7).
UCC - section 3·509.
ULC - article 40; article 21 of annex II to the Geneva

Convention of 1931.

Cross references

Protest as a condition precendent to the liability of par
ties: articles 48 and 52.

Dishonour by non-payment: article 46.

Commentary

1. Under article 49 protest may be made (a) in the
form of a written statement, on the cheque itself or in a
separate document, signed by a person authorized by the
law of the place of dishonour to certify dishonour or (b) in
the form of a written declaration on the cheque, signed by
the dr,awee, to the effect that payment is refused. Paragraphs
(1) and (2) deal with the protest mentioned under (a) above
and paragraphs (3) and (4) with the declaration written on
the cheque mentioned under (b) above.

2. The object of protest is to provide proof that the
cheque was duly presented for payment and of dishonour
by the drawee consequent upon such presentment. How
ever, if presentment for payment is dispensed with under
article 44 (2), protest for dishonour by non-payment is also
dispensed with (cf. article 51 (2) (d)).

3. Pursuant to article 59 the 1;10lder in a recourse action
may recover from any party liable any expenses of protest.

4. If the holder of a cheque takes partial payment
(cf. article 62 (3)) he must protest the cheque as to the
balance of its amount.

Article 50

Protest for dishonour of a cheque by non-payment must
be made on the day on which the cheque is dishonoured or
on one of the two business days which follow.
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Relevant legislation

BEA - sections 51 (4) and 93.
UCC - section 3 -509 (4) and (5).
ULC - article 41.

Cross references

Form of protest: article 49.
Dishonour by non-payment: article 46.

Commentary

Article 50 lays down the time-limits within which a
cheque must be protested for dishonour. Failure to observe
these time·limits deprives the holder of his right of recourse
against the endorsers and their guarantors but delay in
protesting the dishonour does not discharge the drawer
except to the extent of the loss suffered by the delay
(cf. article 52 (2)).

Article 51

(I) Delay in protesting a cheque for dishonour is
excused when the delay is caused by circumstances which
are beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, protest must be made with reasonable diligauce.

(2) Protest for dishonour by non'payment is dispensed
with:

(a) If the drawer, an endorser or guarantor has waived
protest expressly or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose
favour it was made;

(b) If the cause of delay under paragraph (I) in making
protest continues to operate beyond 30 days after
the date of dishonour;

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person;

(d) If presentment for payment is dispensed with in
accordance with article 44 (2).

Relevant legislation

BEA - section 51 (9).
UCC ~ section 3·511.
ULC - article 48.

Cross reference

Time·limit within which protest must be made: article 50.

Commentary

Paragraph (1)

1. When delay in protesting a cheque for dishonour is
excused the liability of parties is not affected on the ground
that there was no protest. Delay is excused when the holder
is prevented from effecting protest by circumstances beyond
his control which he could neither avoid nor overcome.
When'the cause of delay ceases to operate protest must be
made with reasonable diligence. However, if such cause
continues to operate beyond 30 days from the date of dis
honour, protest is altogether dispensed with and a right
of recourse may be exercised .against the drawer, the
endorsers, and the guarantors of the drawer and the endorsers.

Paragraph (2)

2. Paragraph (2) states the cases where protest is dis
pensed with. The effects of waiver of protest by the drawer,
his endorser or guarantor on or off the cheque are, as regards
the person or party waiving protest and the holder whom
the waiver benefits, identical to the effects of a waiver of
presentment for payment (see paragraph 4 of the commen
tary to article 44).

3. Where the drawer and the drawee are the same person
protest is dispensed with as regards the drawer by reason of
the fact that the drawer having dishonoured the cheque in
the capacity as drawee cannot require proof of the dishonour.

Article 52

(I) If a cheque which must be protested fornon-pay
ment is not duly protested the drawer, the endorsers and
their guarantors are not liable thereon.

(2) Delay in protesting a cheque for non-payment does
not discharge the drawer or his guarantor of liability except
to the extent of the loss suffered by the delay.

Relevant legislation

BEA - section 51 (2).
UCC - sections 3-501 (3) and (4), and 3-502.
ULC - article 40; article 20 of annex II to Geneva Con

vention of 1931.

Cross references

Due protest: articles 49 and 50.

Commentary

1. Failure on the part of the holder to make due protest
under articles 49 and 50, unless dispensed with under article
51, results in the absence of liability of parties liable on the

cheque.

2. Delay in protesting a cheque for non-payment, other
than a delay giving rise to dispensation under article 51 (2)
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(b), results in the absence of liability of the endorsers and
their guarantors, but not of the drawer or his guarantor,
except to the extent of the loss suffered by the delay. This
provision emphasizes the special nature of the drawer's
liability on the cheque which is not purely a secondary
liability since the drawer is liable even where there was an
unexcused delay in presenting or protesting.

B. NOTICE OF DISHONOUR

Article 53

(1) The holder, upon dishonour of a cheque by non
payment, must give notice of such dishonour to the drawer,
the endorsers and their guarantors.

(2) An endorser or a guarantor who receives notice
must give notice of dishonour to the party immediately
preceding him and liable on the cheque.

(3) Notice of dishonour operates for the benefit of
any party who has a right of recourse on the cheque against
the party notified.

Relevant legislation

BEA - section 49.
UCC - sections 3-501 and 3-508
ULC - article 42.

Cross reference

Dishonour by non-payment: article 46.

Commentary

1. As noted in the commentary to article 48 (para
graphs 2 -4), the Convention follows the approach of the
ULC in considering protest as one of the conditions prece
dent to the liability of parties secondarily liable. In line with
the ULC, the duty of the holder to give due notice of dis
honour is not a condition precedent to the liability of the
parties entitled to notice but the holder is liable for damages
which such parties may have suffered as a consequence of
his failure to give due notice. Article 53 should, therefore, be
read in conjunction with article 57 which states the conse
quences of failure to give due notice of dishonour.

2. According to article 53 notice of dishonour must
be given by the holder to any prior party and by any party,
who has himself received notice, to the party immediately
preceding him and liable on the cheque. However, the notice
operates for the benefit of any party who has a right of
recourse against the party who received notice of dishonour.

Example. The payee endorses the cheque to A. A endorse&
it to B, B to C and C to D. Upon dishonour of the cheque
by the drawee, D must, under article 53, give notice of
dishonour to the drawer, the payee, A, Band C and failure
to do so will render D liable for damages to the party paying

the cheque. When C receives notice of dishonour from D,
C, in turn, must give notice of dishonour to B. Notice sent
by D to the drawer ensures for the benefit of the payee, A,
Band C.

3. The rule stated in paragraph (2) specifies that notice
must be given to an immediately preceding party who is
liable on the cheque. Therefore, in the example given above
(paragraph 2), if B had endorsed the cheque without
recourse, C, having received notice from D, must now give
notice to A.

Article 54

(1) Notice of dishonour may be given in any form
whatever and in any terms which identify the cheque and
state that it has been dishonoured. The return of the
dishonoured cheque is sufficient notice, provided it is
accompanied by a statement indicating that it has been
dishonoured.

(2) Notice of dishonour is duly given if it is communi
cated or sent to the party to be notified by means appro
priate in the circumstances, whether or not it is received by
that party.

(3) The burden of proving that notice has been duly
given rests. upon the person who is required to give such
notice.

Relevant legislation

BEA - section 49 (5), (6), (7) and (15).
UCC - section 3-508 (3) and (4).
ULC - article 42.

Cross references

Notice of dishonour: articles 53 to 57.
Dishonour by non-payment: article 46.

Commentary

I. This article retains the substance or the relevant
provisions of the BEA, UCC and ULe. It is not necessary
that the notice be given in any particular form. It may'
be given in writing or orally provided that the communi
cation identifies the cheque and conveys the fact that it
has been dishonoured by non-payment. The return of the
dishonoured cheque with an indication on or off the
cheque that it was dishonoured constitutes sufficient
notice.

2. Written notice is duly given when it is sent even
though it is not received by the addressee. However,. the
burden of proof that due notice has been given falls on
the person who, under article 53, is obliged to give notice.

Article. 55

Notice of dishonour must be given within the two
business days which follow:
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(a) The day of protest, or, if protest is dispensed
with, the day of dishonour; or

(b) The receipt of notice given by another party.

Relevant legislation

BEA - section 49 (12).
UCC - section 3-508 (2).
ULC - article 42.

Cross references

Time-limit for protest: article 50.
Protest dispensed with: article 51 (2).

Cpmmentary

1. Article 55 sets forth the period of time within which
notice of dishonour can duly be given. It is commer.cially
desirable that parties liable on the cheque as a consequence
of dishonour be advised without delay that they have
become liable. Inquiries amongst banking and trade circles
have led to the conclusion that a period of three days (Le.
the day of protest or, where protest is dispensed with, the
day of dishonour, and the two business days that follow)
is an adequate and practicable period in which to give
notice; it will, in most cases, enable the holder's agent in a
foreign country where the cheque was payable to inform
his principal of the dishonour and will enable the holder to
give notice to prior parties. According to article 50 protest
must be made on the day on which the cheque is dishonoured
(say, Tuesday) or On one of the two business days which
follow (Wednesday or Thursday). Pursuant to article 55
notice of dishonour may duly be given on the day ofprotest
(latest possible day: Thursday) or within the two business
days which follow (Le. either Friday or Monday of the
following week at the latest).

2. When a party has received notice he in turn may
duly give notice on the day on which he received notice
or on one of the two business days which follow the day
of receipt of notice.

Article 56

(1) Delay in glVlng notice of dishonour is excused
when the delay is caused by cirsumstances which are
beyond the control of the holder and which he could
neither avoid nor overcome. When the cause of delay
ceases to operate, notice must be given with reasonable
diligence.

(2) Notice of dishonour is dispensed with:

(a) If after the exercise of reasonable diligence notice
cannot be given;

(b) If the drawer, an endorser or guarantor has waived
notice of dishonour expressly Or by implication; such waiver:

(i) If made on the cheque by the drawer, binds any
subsequent party and benefits any holder;

(ii) If made on the cheque by a party other than the
drawer, binds only that party but benefits any
holder;

(iii) If made outside the cheque, binds only the party
making it and benefits only a holder in whose favour
it was made.

(c) As regards the drawer of a cheque, if the drawer
and the drawee are the same person.

Relevant legislation

BEA - section 50.
uce- section 3-5 11.

Cross reference

Time-limit for giving notice: article 55.

Commentary

1. Paragraph (1) sets forth the ground justifying delay in
giving notice of dishonour. The provision is similar to para
graph (1) of article 44 in respect of delay in making present
ment for payment and paragraph (1) of article 51 in respect
of delay in protesting a cheque. When delay is excused the
liability of the person who is obliged to give notice (Le. for
damages, cf. article 57) is not affected on the ground that
there was no due notice.

2. Paragraph (2) states the cases in which notice of dis
honour is dispensed with. In such cases the person obliged
to give notice is not liable for damages under article 57.

3. As to the legal effects of waiver on or off the cheque
see the commentary to article 44 (paragraph 4).

Article 57

Failure to give notice of dishonour renders a person who
is required to give such notice under article 53 to a party
who is entitled to receive such notice liable for any damages
which that party may suffer from such failure, provided
that such damages do not exceed the amount refem~d to
in article 59 or 60.

Relevant legislation

BEA - section 48.
UCC - section 3-501 (2).
ULC - article 42.

Cross references

By whom and to whom notice of dishonour must be given:
article 53.

Form of notice: article 54.
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When to give notice: article 55.
Delay in giving notice: article 56 (1).
Notice dispensed with: article 56 (2).

Commentary

1. The consequences of failure to give notice differ
sharply between the Anglo-American law and the Geneva
Uniform Law. Under the BEA and the UCC, the giving of
notice of dishonour is necessary to charge parties and is
thus a condition precedent to their liability on the cheque
to the holder or to any other party who has acquired a right
of recourse against them. Under the ULC, failure to give
notice does not discharge a party's liability on the cheque,
but merely makes the party who failed to give notice liable
for the damages resulting from such failure. Under the ULC,
therefore, a holder or any other party who acquires a right
of recourse, but failed to give notice, may exercise such
right of recourse upon due protest.

, Article 57 follows the ULC approach. Due notice
of dishonour is not a condition precedent to liability of
parties on the cheque but renders the person who failed
to give notice liable for damages resulting from such failure.
The amount of damages is limited to the amount of the
cheque and may include the interest and expenses due
under article 5901 60.

Section 3. Amount payable

Article 58

The holder may exercise his rights on the cheque against
anyone party, or several or all parties, liable thereon and is
not obliged to observe the order in which the parties have
become bound.

Relevant leKislation

ULC - article 44.

Cross references

Parties liable on the cheque: Section :2 of Chapter Four.
Liability of the drawer: article 37.
Liability of the endorser: article 38.
Liabili ty of the guarantor: article 41.

Commentary

The liability of the parties to a cheque and the conditions
in which they become liable are stated in Section 2 of
Chapter Four of this Convention. Article 58 is intended to
make clear that the holder in exercising his rights on the
cheque may proceed against all parties together or against
all parties individually or against any individual party with
out being required to observe the order in which they have
become liable. The right of recourse against the endorsers
and their guarantors is conditional upon the holder's having

duly presented the cheque and protested the dishonour,
except in those cases where presentment and protest is
dispensed with. However, the right of recourse against the
drawer and his guarantor is conditional upon the holder's
having presented the cheque and protested the dishonour,
except in those cases where presentment and protest is
dispensed with.

Article 59

(l) The holder may recover from any party liable the
amount of the cheque.

(2) When payment is made after the cheque has been
dishonoured, the holder may recover from any party liable
the amount of the cheque with interest at the rate specified
in paragraph (3) calculated from the date of presentment
to the date of payment and any expenses of protest and of
the notices given by him.

(3) The rate of interest shall be [2] per cent per annum
above the official rate (bank rate) or other similar appro
priate rate effective in the main centre of the country where
the cheque is payable. If there is no such rate, the rate of
interest shall be [2] per cent per annum above the official
rate (bank rate) or other similar appropriate rate effective
in the main centre of the country in the currency of which
the cheque is payable. In the absence of any such rates, the
rate of interest shall be [ ] per cent per annum.

Relevant legislation

BEA - section 57.
UCC - no equivalent provision, but see section 3 -122.
ULC - article 45.

Cross references

Holder: articles 6 (5) and 16.

Commentary

1. Article 59 lays down what sums of money are owed
to the holder upon due presentment for payment and what
sums of money he may recover, in a recourse action upon
dishonour by non-payment, from a party liable to him.
Upon presentment the holder is entitled to be paid the
amount of the cheque. According to article 62 the holder is
not obliged to take partial payment. Upon the dishonour
of a cheque by non-payment the holder may recover from
any party liable on the cheque (cf. article 46 (2». Paragraph
(2) lays down what the holder may recover in these cases.
When the cheque is paid after it was dishonoured, the holder
may recover the amo)lnt of the cheque; and delay interest
at the rate specified in paragraph (3) calculated from the
date of presentment on the amount of the cheque; and
any expenses consequent upon the making of protest and
the giving of any notice of dishonour.
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2. The expenses referred to in paragraph (2) do not
include bank charges, costs of collection and lawyers' fees
but only any legitimate and necessary expenses actually
incurred with the making of protest or the giving of notice
of dishonour.

3. Paragraph (3) specifies the rate at which interest is
to be calculated when the holder recovers in a recourse
action upon dishonour by non-payment. The actual percent
age points are placed between brackets for further considera
tion at a future conference of plenipotentiaries which may
be called to conclude a convention on the basis of the
UNCITRAL draft Convention.

Article 60

A party who pays a cheque in accordance with article 59
may recover from the parties liable to him:

(a) The entire sum which he was obliged to pay in
accordance with article 59 and has paid;

(b) Interest on that sum at the rate specified in article
59, paragraph (3), from the date on which he made pay
ment;

(c) Any expenses of the notices given by him.

Relevant legislation

BEA - section 57.
UCC - no equivalent provision, but see section 3-122.
ULC - article 46.

Commentary

1. Article 60 lays down what sums of money a party
who has paid a cheque may recover from the drawer, prior
endorsers, and the guarantors of the endorsers. Thus, if the
payee has taken up and paid the cheque he may recover
from the drawer the sum the drawer was compelled to pay
pursuant to article 59 and interest on that sum from the
date on which the payee made payment.

2. For the purposes of this article it is not necessary
that when the party paid the cheque it was endorsed to him
or endorsed in blank (cf. article 23).

CHAPTER SIX. DISCHARGE

Section 1. Discharge by payment

Article 61

(1) A party is discharged of liability on the cheque
when he pays the holder, or a party subsequent to himself
who has paid the cheque and is in possession thereof, the
amount due pursuant to article 59 or 60.

(2) A party is not discharged of liability if he pays a
holder who is not a protected holder and knows at the time
of payment that a third person has asserted a valid claim to
the cheque or that the holder acquired the cheque by theft
or forged the signature of the payee or an endorsee, or
participated in such theft or forgery.

(3) (a) A person receiving payment of a cheque must,
unless agreed otherwise, deliver:

(i) To the drawee making such payment, the cheque;

(ii) To any other person making such payment, the
cheque, a receipted account and any protest.

(b) The person from whom payment is demanded may
withhold payment if the person demanding payment does
not deliver the cheque to him. Withholding payment in
these circumstances does not constitute dishonour by non
payment under article 46.

(c) If payment is made but the person paying, other
than the drawee, fails to obtain tne cheque, such person is
discharged but the discharge cannot be set up as a defence
against a protected holder.

Relevant legislation

BEA - sections 59 and 60.
DCC - section 3-603.

Cross references

Knowledge: article 7.
Claim by third person: article 27 (2; 3).

Commentary

1. A person who signs a cheque assumes the obligation
to pay the cheque if certain conditions are met (see Chapter
Four, Section 2). If a party pays the cheque in accordance
with his undertaking, he is discharged of his liability. Article
61 lays down when payment constitutes a discharge of
liability.

Paragraph (1)

"Discharged of liability on the cheque"

2. "Discharge" is a technical term used in the Conven
tion for the termination of an undertaking on the cheque.
Thus, discharge presupposes liability of the person paying.
There is therefore no discharge if the drawee pays since he
is not liable on the cheque. Also, there is no discharge if a
party whose liability has not crystallized for lack of present
ment and protest pays the cheque.

3. The fact that a party is discharged of liability runs
with the cheque and has effect against any person subsequent
to him; however, the discharge cannot be invoked against a
protected holder (cf. article 28 (1) (a».
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4. Payment discharges not only the payer of his liabil
ity but also, according to article 67 (1), all parties who have
a right of recourse against him. A further effect is that any
guarantor of the payer or of another party to whom the
payer is liable is discharged to the same extent (cf. article 41
(1».

5. Payment of a cheque is often intended to discharge
an obligation underlying the cheque. Article 61 does not
deal with the effect ofpayment of the cheque on the underly
ing transaction, nor does it deal with the effect of dishonour
by non-payment on the underlying transaction. Article 61
only deals with the consequences of payment on the liabil
ity of parties on the cheque itself.

"Pays the holder"

6. Discharge under article 61 is consequent upon pay
ment, i.e. by the payment of money as defined in article 6
(9). Thus, it would not suffice to pay in kind or to give
another negotiable instrument.

7. Payment is to be made to the person who is the
holder as defined in article 16. Thus, for example, payment
to the payee in possession of the cheque is payment to the
holder. The same is true in respect of payment t~a person
in possession of a cheque on which the last endorsement is
in blank and on which there appears an uninterruptW series
of endorsements, even if any of the endorsements was forged.
On the other hand, if a cheque on which the last endorse
ment is a special endorsement is delivered to a person other
than the person to whom it is endorsed, payment to that
person is not payment to the. holder and, therefore, does
not discharge the payer under article 61.

8. There is one special set of circumstances where pay
ment to a "non-holder" constitutes discharge of liability: if
a holder has lost the cheque, he may nevertheless claim pay
ment under certain conditions (see article 73), and payment
to such ex-holder discharges the party paying (article 78). In
this context, reference should be made to article 73 (2) (d),
according to which, under certain conditions, payment may
be effected by way of deposit with a court or other compe
tent body.

"A party subsequent to himself who has paid the cheque
and is in possession thereof"

9. The person receiving payment is usually the holder.
If a cheque is dishonoured by the drawee, the holder has a
right of recourse against the drawer, the endorsers and their
guarantors. When the drawer of a cheque, or any guarantor,
pays, the cheque must be delivered to the payer. In the
absence of an endorsement to the payer - and such endorse
ment is not necessary - the payer, though in possession of
the cheque, is not a holder. However, such payer, if in
possession of the cheque, has a right to payment against
prior parties. Article 61 provides that payment by such

parties to him discharges the party paying of his liability on
the cheque.

Paragraph (2)

10. Paragraph (2) deals with the question whether
discharge may be affected or prevented by a claim of a
third party to the cheque. If the party paying had no
knowledge of such claim, payment by such party constitutes
discharge, provided that the other requirements of article
61 are met. Among other things the party must pay to the
holder and not, for example, to a person in possession of a
cheque on which there appears an interrupted series of
endorsements. Even if the payer did not know that one of
the endorsements. was forged, he is not discharged since he
did not pay to the holder. Thus, for there to be discharge, a
party must examine the regularity of the endorsements but
is not required to examine their genuineness.

11. If, on the other hand, the party paying had know
ledge of a claim of a third party, the decisive factor is
whether or not he was under an obligation to pay. Thus, he
is discharged if he paid a protected holder under circum
stances in which he, the payer, could not have raised the
defence of ius tertii in an action on the cheque by the
protected holder (cf. article 28 (2».

12. In respect of payment of a cheque to which there
is a claim by a third party, payment to the holder who is
not a protected holder discharges the payer only if he can
not raise the defence of ius tertii under article 27 (3) against
such holder. This is so because in such a case the payer is
obliged to pay and payment by him should therefore
discharge him of liability.

Example A. A cheque made payable to bearer is stolen
from A. The thief is therefore a holder. Payment by the
drawer to the thief with knowledge of the theft does not
discharge the drawer.

Example B. A induces the payee to endorse the cheque to
A. A demands payment from the drawer who knows about
the fraud. The payee has not asserted a claim to the cheque.
Payment by thedrawt'I to A discharges the drawer of
liability.

Paragraph (3) (a)

13. A holder who receives payment from a party or
the drawee must deliver the cheque to the payer. The payer's
right to possession is justified by the fact that, if the cheque
remained in the hands of the person receiving payment and
that person transferred the cheque to a protected holder,
the payer, if a party, would be obliged to pay the cheque a
second time upon presentment by the protected holder (cf.
articles 28, 61 (3) (c».

14. If the payer is a party, the person receiving pay
ment must deliver, in addition to the cheque, a receipted
account and any protest (subparagraph (ii». These docu-
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ments are necessary to enable the payer to exercise rights
on the cheque against parties liable to him (cf. article 60).

Paragraph (3) (b)

15. The person from whom payment is demanded is
not required to pay if the cheque is not delivered to him.
Withholding payment in these circumstances does not
constitute dishonour by non-payment. Consequently, in
such a case the person who refuses to deliver the cheque
would not be entitled to exercise a right of recourse against
parties liable to him. However, if the cheque is not delivered
because it has been lost, the special rules on lost cheques
apply (articles 73 -78).

Paragraph (3) (c)

16. If the person from whom payment is demanded
pays the cheque although it is not delivered to him, such
payment constitutes a discharge of liability on the cheque
but such discharge may not be raised as a defence against a
protected holder (cf. article 28).

Example C. The drawer issues a cheque to the payee. The
payee endorses the cheque to A who endorses it to B. B
presents the cheque for payment to the drawee who refuses
payment. Upon protest, B asks payment from the payee.
The payee pays but B retains the. cheque. Subsequently, B
requests payment from A. A may raise as a defence against
B that the cheque was paid by the payee, and that he there
fore is discharged of liability on the cheque (cf. article 67).

Example D. The drawer issues a cheque to the payee. The
payee endorses it to A who endorses it to B. B presents the
cheque for payment to the drawee. The drawee pays but B
retains possession of the cheque. Bendorses the cheque to
C who is not a protected holder. C presents the cheque for
payment to the drawee. The drawee refuses to pay. C brings
an action against the drawer. Because C is not a protected
holder, the drawer may raise the defence that the cheque
was already paid and that such payment discharged him. If,
on the other hand, C is a protected holder, then payment
by the drawee cannot be raised as a defence, neither by the
drawer nor by parties prior to C.

Article 62

(1 ) The holder is not obliged to take partial payment.

(2) If the holder who is offered partial payment does
not take it, the cheque is dishonoured by non-payment.

(3) If the holder takes partial payment from the drawee,
the cheque is to be considered as dishonoured by non-pay
ment as to the amount unpaid.

(4) If the holder takes partial payment from a party to
the cheque

(a) The party making payment is discharged of his
liability on the cheque to the extent of the amount paid;
and

(b) The holder must give such party a certified copy
of the cheque and of any authenticated protest.

(5) The drawee or a party making partial payment
may require that mention of such payment be made on the
cheque and that a receipt therefor be given to him.

(6) If the balance is paid, the person who receives it
and who is in possession of the cheque must deliver to the
payer the receipted cheque and any authenticated protest.

Relevant legislation

BEA - section 47.
UCC - section 3-507.
ULC - article 34.

Cross references

Discharge by payment: article 61.
Dishonour by non-payment: article 46.
Authenticated protest: article 49 (3).

Commentary

1. A party's undertaking is to pay the cheque in full as
provided in articles S9 and 60. Accordingly, a holder is en
titled to receive the full amount; he is not obliged to take
partial payment which would impose on him the burden of
having to claim the remaining part of tllf'sum from another
party.

2. Consequently, if he does not accept partial payment,
the cheque is dishonoured by non-payment and the holder
has rights against parties liable to him for the full amount.
If, however, he elects to take partial payment, any party
liable is discharged pro tanto (paragraph (4) (a) and article
67) and the cheque is dishonoured to· the extent· of the
amount unpaid (paragraph (3».

3. If partial payment is made the payer is not entitled
to receive the cheque since the holder needs it in order to
obtain payment of the amount unpaid. In order to give the
payer the protection which he would have by receiving the
cheque (article 61 (3», he may require that his partial pay
ment be stated on the cheque and that he be given a receipt
for it. As regards payment of the remaining part of the
cheque, the payer of it is entitled to receive the receipted
cheque.

4. If partial payment is made by a person other than
the drawee or the drawer, that person has, as a party secon
darily liable, a right of recourse. Since he does not receive
the cheque (see above, paragraph 3), he needs some other
document to exercise his right of recourse as to the amount
paid by him. Therefore, the holder must give such\party a
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certified copy of the cheque and of any protest, if protest
was made as a separate document (paragraph (4) (b».

Article 63

(1) The holder may refuse to take payment in a place
other than the place where the cheque was presented for
payment in accordance with article 43.

(2) If in such case payment is not made in the place
where the cheque was presented for payment in accordance
with article 43, the cheque is considered as dishonoured by
non-payment.

Relevant legislation

BEA - section 45 (4).
OCC - section 3-504.
ULC - article 9 of annex II to Geneva Convention of

1931.

Cross references

Presentment for payment: article 43.
Dishonour by non-payment: article 46.

Commentary

Article 43 specifies the proper place for due pres~ntment

for payment (see paragraphs (c) and (d». Since it is commer
cially reasonable to require that payment be made at such
place, article 63 provides that an offer to pay the cheque in
some other place may be rejected by the holder, who may
then treat the cheque as dishonoured by non-payment.
However, if the holder accepts payment at another place,
the payer is discharged of liability on the cheque according
to article 61.

Article 64

(1) A cheque must be paid in the currency in which
the amount of the cheque is expressed.

(2) The drawer may indicate on the cheque that it
must be paid in a specified currency other than the cur
rency in which the amount of the cheque is expressed. In
that case:

(a) The cheque must be paid in the currency so speci
fied;

(b) The amount payable is to be calculated according
to the rate of exchange indicated on the cheque. Failing
such an indication, the amount payable is to be calculated
according to the rate of exchange for sight drafts (or if
there is no such rate, according to the appropriate estab
lished rate of exchange) on the date of presentment:

(i) Ruling at the place where the cheque must be pre
sented for payment in accordance with article 43
(c), if the specified currency is that of that place
(local currency); or

(ii) If the specified currency is not that of that place,
according to the usages of the place where the
cheque must be presented for payment in accord
ance with article 43 (c);

(c) If such a cheque is dishonoured by non-payment,
the amount payable is to be calculated:

(i) If the rate of exchange is indicated on the cheque,
according to that rate;

(ii) If no rate of exchange is indicated on the cheque,
at the option of the holder, according to the rate
of exchange ruling on the date of presentment or
on the date of actual payment at the place where
the cheque must be presented for payment in
accordance with article 43 (c) or at the place of
actual payment.

(3) Nothing in this article prevents a court from award
ing damages for loss caused to the holder by reason of fluc
tuations in rates of exchange if such loss is caused by
dishonour for non-payment.

Relevant legislation

BEA - section 72 (4).
UCC - section 3-107 (2).
ULC - article 36.

Cross references

Currency: article 6 (9).
Rate of exchange indicated on the cheque: article 8 (a).
Dishonour by non-payment: article 46.

Commentary

1. This article lays down rules in respect of payment of
a cheque denominated in a currency which is n·ot that of
the place of payment. In respect of such cheque the follow
ing questions arise:

(a) Maya person liable on the cheque discharge that
liability by paying in the currency of the place of payment
or must he pay in the currency in which the amount of the
cheque is expressed?

(b) If payment is made upon presentment in local
currency, what should be the rate of exchange between the
currency in which the amount of the cheque is expressed
and the currency of the place of payment?

(c) If the cheque is dishonoured by non-payment and
a change in the rate of the specified currency vis-clovis the
currency of the place of payment takes place after the date
of dishonour, what are then the obligations of the parties
liable on the cheque?

Paragraph (1)

2. When a cheque is drawn payable in a currency which
is not that of the place of payment, in which currency
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("foreign" or "local") should payment be made upon
presentment in order to discharge parties of their liability
on the cheque? In theory, one can envisage the following
answers:

(a) The party liable must pay in the specified foreign
currency. The rationale behind this approach is that when a
cheque is drawn payable in a foreign currency, the parties
manifest thereby their intention that the cheque be paid in
that currency;

(b) The party liable must pay in local currency. The
rationale behind this approach is that the mere specification
of a foreign currency on a cheque does not necessarily
manifest an intention that the cheque should be paid in
such currency. Such intention should be manifested by an
express provision requiring payment in the specified foreign
currency. According to this view, the specification of the
amount of the cheque in a foreign currency serves onlY the
purpose of providing a criterion according to which the
value of the local currency is to be measured;

(c) The party liable has an option to pay in either
local or foreign currency. The rationale behind this approach
is that the fact that a cheque was drawn payable in a foreign
currency should permit the person liable to pay either in
that currency or in the currency of the place of payment;

(d) The holder has an option to demand payment in
either local or foreign currency. The rationale is that the
absence of a strong and clear indication of the obligation to
pay in foreign currency should operate in favour of the
holder.

3. Paragraph (1) states the basic rule that a cheque
drawn payable in a currency other than that of the place of
payment is, in the absence of an express stipulation to the
contrary, to be paid in that currency. Enquiries made
amongst banking circles revealed that under current commer
cial and banking practices instruments are frequently paid
in the currency in which the amount of an instrument is
expressed even though it is not stipulated on the instrument
that payment be made in such currency. The rule, it is
submitted, is a most suitable one at a time of frequent
fluctuations between currencies.

4. It follows from the rule stated in paragraph (1) that
if the drawee offers to pay the cheque, denominated in a
specified currency, in the currency of the place of payment,
the holder may consider the cheque to be dishonoured by
non-payment.

5. The rule is subject to exchange control regulations
imposing restrictions on payment in a currency other than
that 'of the place of payment (cf. article 65).

Paragraph (2) (a) and (b)

6. The drawer of a cheque may stipulate on it that it is
to be paid in a specified currency other than the currency
in which the amount of the cheque is expressed. In such a

case the cheque is to be paid in the specified currency. Thus
if a cheque is denominated in Swiss francs and contains a
stipulation that it is to be paid in rubles, the cheque must
be paid in rubles. Under article 8 (b) the sum so payable is
deemed to be a definite sum for the purposes of article 1.
In such a case the question arises as to what rate of exchange
should be applicable. If a rate of exchange is indicated on
the cheque the amount payable is to be calculated accord
ing to that rate. Under article 8 (a) the sum so payable is
deemed to be a definite sum for the purposes of article 1. If
no rate of exchange is indicated on the cheque the amount
payable is to be calculated according to the rate of exchange
for sight drafts (or, in the absence of such rate, according to
the appropriate established rate of exchange) on the date of
presentment. The rate of exchange is the rate ruling at the
place where the cheque must be presented for payment
in accordance with article 43 (c) (see paragraph (2) (b)
(i) and (ii)).

Paragraph 2 (c)

7. Where a cheque is dishonoured by non-payment the
holder has, upon due protest (cf. article 48), a right of
recourse against prior parties (cf. article 46 (2)). The question
then arises as to what rate of exchange should prevail when
payment is made: the rate specified on the cheque (if so speci
fied), the rate ruling on the date of presentment or on the
date of actual payment. The further question arises whether
provision should be made for one or several possible rates
of exchange or whether the holder or the payer should be
entitled to exercise an option betweeljtwo or more of these
rates and, if so, under what circumstances. Yet another
question is whether the rules applicable to the rate of
exchange should be the same for all parties liable on the
cheque or whether a distinction should be made between
the drawer and parties secondarily liable. Lastly, the ques
tion arises whether the rate of exchange should be that
prevailing at the place where the cheque should have been
paid upon due presentment for payment or that prevailing
at the place where payment is actually made.

8. Subparagraph (c) (i) prOVides that,. in the case of
dishonour by non-payment, if a rate of exchange is indicated
on the cheque that rate prevails. If the rate of exchange
is not indicated on the cheque, subparagraph (c) (ii) provides
that the holder has the option of demanding that payment
be made at either the rate of exchange ruling on the date of
presentment or on the date of actual payment. The holder
is given the option of choosing between two rates of exchange
in order to protect him against any loss he may suffer
because of speculation by the party liable. Subparagraph (c)
(ii) further sets forth a rule as to the place which determines
the rate of exchange if the amount payable is to be calculated
according to a rate prevailing at a given date. Upon dishonour
the holder has the option of choosing between the rate of
exchange ruling at the place where the cheque must be
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presented for payment under article 43 (c) and that ruling
at the place of actual payment.

Paragraph (3)

9. Under certain legal systems a holder may be awarded
damages compensating him for loss suffered because of
fluctuations in rates of exchange if such loss is caused by
dishonour by non-payment. Paragraph (3) preserves such
right to damages which a holder may have under the applic
able law. It must be noted, however, that paragraph (3)
does not create a statutory right entitling a holder to damages
in the event of his suffering loss because of fluctuations in
rates of exchange.

Article 65

(1) Nothing in this Convention prevents a Contracting
State from enforcing exchange control regulations applic
able in its territory, including regulations which it is bOUnd
to apply by virtue of international agreements to which it is
a party.

(2)(a) If, by virtue of the application of paragraph (1)
of this article, a cheque drawn in a currency which is not
that of the place of payment must be paid in local currency,
the amount payable is to be calculated according to the rate
of exchange for sight drafts (or if there is no such rate,
according to the appropriate established rate of exchange)
on the date of presentment ruling at the place where the
cheque must be presented for payment in accordance with
article 43 (c).

(b) If such a cheque is dishonoured by non-payment:

(i) The amount is to be calculated, at the option of
the holder, according to the rate of exchange
ruling on the date of presentment or on the date
of actual payment;

(ii) Paragraph (3) of article 64 is applicable where
appropriate.

Cross references

Currency: article 6 (9).
Dishonour by non-payment: article 46.

Commentary

Paragraph (1)

1. As noted in the commentary to article 64 (paragraph
5), the provisions regarding payment in a currency that is not
the currenCy of the place ofpayment are subject to exchange
control regulations imposing restrictions on payment in
such currency. Therefore, article 65 sets forth a general
provision to this effect. The regulatory provisions referred
to in this article are not only those of the Contracting State
itself but include those which the Contracting State is bound

to enforce by virtue of international agreements to which it
is a party. An example of the latter type of regulatory pro
visions is Article VIII, section 2 (b), of the Articles ofAgree
ment of the International Monetary Fund according to
which "exchange contracts which involve the currency of
any member and which are contrary to the exchange control
regulations of that member maintained or imposed consis
tently with [the Fund] Agreement shall be unenforceable in
the territories of any member".

Paragraph (2)

2. This paragraph envisages situations where in accord
ance with article 64 a cheque is to be paid in a currency
which is not the currency of the place ofpayment but where
by virtue of the application of paragraph (1) of article 65 it
is to be paid in local currency. For these situations para
graph (2) sets forth rules regarding the rate of exchange to
be applied and on which date that are similar to the rules
set forth in article 64 (2) and (3).

Article 66

If the drawer countermands the order to the drawee to
pay a cheque drawn on him, the drawee is under a duty not
to pay.

Relevant legislation

BEA - section 75.
DCC - section 4·403.
ULC - article 32.

Commentary

1. The BEA, DCC and ULC all contain rules as to the
legal effect of an order by the drawer to the drawee-bank to
stop payment of a cheque payable for hi~ account. The
systems differ as to the duty of the drawee-bank when it
receives such an order.

2. Under the DCC (section 4-403) a customer has the
right to stop payment of a cheque, and the drawee-bank has
a corresponding duty to comply with such order, provided
the order is received by the bank at such time and in such
manner as to afford it a reasonable opportunity to act.
There is no right to stop payment after the cheque has been
"certified", Le. accepted. Payment of a cheque by the
drawee-bank in violation of the stop payment order is
improper payment. In such a case the drawee-bank must
recredit the drawer's account but is entitled to subrogation
to prevent unjust enrichment (section 4-407).

3. Similar rights obtain under the BEA to the extent
that the drawee-bank is obliged to comply with its customer's
order countermanding payment.

4. According to the ULC the countermand of a cheque
is without effect until the expiration of the time-limit for
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presentment. The holder of a cheque is thus protected against
a stop payment order by the drawer until that time-limit
has expired. There are within the various countries follow
ing the Geneva Uniform Law different interpretations in
respect of the Quty of the drawee-bank to comply with the
countermand.

5. Article 66 follows the approach of the common law
jurisdictions that the drawee-bank must comply with the
countermand of the drawer. If the bank disregards the
countermand and pays the cheque it may not debit the
account ofthe drawer. It should be noted that a countermand
once notified to the drawee remains effective until revoked
by the drawer.

Section 2. Discharge ofa prior party

Article 67

(1) When a party is discharged wholly or partly of his
liability on the cheque, any party who has a right of recourse
against him is discharged to the same extent.

(2) Payment by the drawee of the whole or a part of
the amount of the cheque to the holder, or to any party
who has paid the cheque in accordance with article S9,
discharges all parties of their liability to the same extent.

Relevant legislation

BEA - section 37.
UCC - section 3-20S.
ULC - article 47.

Cross reference

Discharge: article 61.

Commentary

1. The discharge of a partyofhis liability on the cheque
affects also the rights of parties subsequent to him. When a
party signed the cheque he was entitled to assume that, if
he paid the cheque, he would have a right of recourse against
prior parties. The discharge of a prior party impairs this
right of recourse. It is reasonable therefore that in such a
case parties subsequent to the party discharged are also
discharged.

Example. The payee endorses a cheque to A who endorses
it to B. Payment by the drawer to B operates as a discharge
of the payee and A.

2. Similarly, payment by the drawee discharges all par
ties of their liability (paragraph (2».

3. Where payment is made only in part, the discharge
of the subsequent parties is to the extent of that partial
payment.

CHAPTER SEVEN. CROSSED CHEQUES AND CHEQUES

PAYABLE IN ACCOUNT

Section 1. Crossed cheques

Article 68

(1) A cheque is crossed if it bears across its face two
parallel transverse lines.

(2) A crossing is general if it consists of the two lines
only or if between the two lines the word "banker" or an
equivalent term or the words "and Company" or any
abbreviation thereof is inserted; it is special if the name of
a banker is so inserted.

(3) A cheque may be crossed generally or specially by
the drawer or the holder.

(4) The holder may convert a general crossing into a
special crossing.

(S) A special crossing may not be converted into a
general crossing.

(6) The banker to whom a cheque is crossed specially
may again cross it specially to another banker for collection.

Relevant legislation

BEA - sections 76 to SI.
ULC -. articles 37 and 3S.

Commentary

1. The practice of crossing cheques is known and has
received statutory recognition in both civil law and common
law countries though the legal effects of crossing may be
different. One function of crossing a cheque is common to
all legal systems which know the practice: to lessen the risk
that the drawee-bank pays a cheque to a person who is not
the true owner of it in that the drawee-bank is obliged to
make payment either to a bank or to its own customer.
Consequently if the drawee-bank pays not in accordance
with the crossing and the person to whom it pays the crossed
cheque is not the true owner of it, the drSlwee-bank does
not make due payment and, therefore, may not debit the
drawer's account. The difference between civil law and
common law systems lies in the fact that, in common law
systems, if the drawee-bank pays a cheque in accordance
with the crossing in good faith and without negligence it
may raise that fact as a defence if so paying it did not make
payment to the true owner. The same defence is available
to a collecting bank. The need for such a defence does not
arise in the systems based on the. Geneva Uniform Law
because of the general rules set forth in articles 19 and 35
of the ULC (see commentary to article 25, paragraphs
S-lO).

2. This Convention provides for the possibility of
crossing a cheque in order to achieve the purpose of cross-
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ings common to all systems: to lessen the risk that cheques
are paid to the wrong person. The Convention therefore
makes provision for the manner in which an international
cheque may be crossed and sets forth the basic rule that
payment by a drawee-bank not in accordance with the cross
ing imposes liability on the drawee-bank. Liability is also
imposed on a collecting bank which collects a cheque not in
accordance with the crossing. Because of the provisions of
the Convention relating to the legal effects of a forged
endorsement, the Convention need not, and does not, retain
the defence available in common law systems to a drawee
bank or collecting bank that it paid or collected a cheque in
good faith and without negligence in accordance with the
crossing. However, under article. 25 (2) the liability of the
drawee-bank which pays the person who forged an endorse
ment and of the collecting bank which collects as an agent
of such forger is not regulated by this Convention. There
fore, such a drawee-bank or collecting bank may, under
some applicable national laws, be liable to the true owner
and may then be in a position to raise the defence of pay
ment in accordance with the crossing in good faith and
without negligence.

3. Paragraph (1) states the manner in which a crossing
of acheque is effected, in accordance with general practice:
the crossing consists of two parallel transverse lines drawn
across the face of the cheque. Transverse lines tnchide verti
cal but not horizontal lines.

4. A crossing may be either general or special. It is
general if it consists of two parallel transverse lines only or
with the word "banker" or an equivalent term or the words
"and Company" or any abbreviation thereof inserted
between those lines. It is special if the name of a banker
is inserted between the two parallel transverse lines.

5. A general crossing may be converted into a special
crossing but not vice versa. The banker to whom a cheque is
crossed specially may in turn cross it specially to another
banker for collection.

6. Only the drawer and a holder may cross a cheque
either generally or specially. However, only a holder may
convert a general crossing into a special crossing. Thus the
drawee or a guarantor, if he is not a holder, may not cross a
cheque or convert the crossing from general into special.lfhe
does so the rules on material alteration apply (cf. article 33).

Article 69

If a cheque shows on its face the obliteration either of a
crossing or of the name of the banker to whom it is crossed,
the obliteration is considered as not having taken place.

Relevant legislation

BEA - section 78.
ULC - article 37.

Commentary

Once a cheque has been crossed the crossing, in that it
produces legal effects, becomes an integral part of the
cheque. Therefore the holder may not obliterate the cross
ing or convert a special crossing into a general crossing by
striking out the name of the banker. Any such obliteration
or striking out is deemed not to have taken place.

Article 70

(1)(a) A cheque which is crossed generally is payable
only to a banker or to a customer of the drawee.

(b) A cheque which is crossed specially is payable only
to the banker to \yhom it is crossed or, if suchbanker is the
drawee, to his customer.

(c) A banker may not take a crossed cheque except
from his customer or from another banker and may not
collect such a cheque except for such a person.

(2) The drawee who pays, or the banker who takes or
collects, a crossed cheque in violation of the provisions of
paragraph (1) of this article incurs liability for any damages
which a person may have suffered as a result of such viola
tion, provided that such damages do not exceed the amount
of the cheque.

Relevant legislation

BEA - section 79.
ULC - article 38.

Commentary

1. This article sets forth the legal effects of a general or
special crossing of a cheque and the consequences of
inobservance of such crossing.

2. The effect of crossing a cheque is that the drawee
bank is directed to pay the cheque only to a holder who is a
banker or to its customer and, if the cheque is crossed
specially, to the banker named in the crossing or to the
customer of the named banker if that banker is the drawee.
The purpose of this rule is to protect the true owner to the
extent that if payment is made to someone not entitled to
it he, the true owner, may more easily trace the person to
whom payment was made and recover from him.

3. If the drawee-bank pays, or a collecting bank collects,
a crossed cheque not in accordance with the crossing it will
be liable for damages which the true owner may have suffered
because of the inobservance. Such damages may not exceed
the amou'nt of the cheque.

Article 71

If the crossing on a cheque contains the words "not
negotiable" the transferee becomes a holder but cannot
become a protected holder. However, such transferee may
acquire the rights of a protected holder under article 29.



246 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

Relevant legislation

BEA - section 81.

Commentary

The addition of the words "not negotiable" to a crossed
cheque has the following effect:

(a) The holder may transfer the cheque notwithstand
ing the provision of article 18; and

(b) The transferee cannot become a protected holder
in his own right.

Section 2. Cheques payable in account

Article 72

(1) (a) The drawer or the holder of a cheque may
prohibit its payment in cash by writing transversally across
the face of the cheque the words "payable in account" or
words of similar import.

(b) In such case the cheque may only be paid by the
drawee by means of a book-entry.

(2) The drawee who pays such a cheque otherwise
than by means of a book-entry incurs liability for any damages
which a person may have suffered as a result thereof, provided
that such damages do not exceed the amount of the cheque.

(3) If a cheque shows on its face the obliteration of
the words "payable in account", the obliteration is considered
as not having taken place.

Relevant legislation

ULC - article 39.

Commentary

1. This article provides an exception to the rule that
the payee is entitled to payment of the cheque in cash. The
drawer or the holder may, by writing transversally across
the face of the cheque the words "payable in account" (or
words of similar import), direct the drawee-bank to pay the
cheque only by means of a book-entry. If the drawee-bank
fails to observe the direction so given, it will be liable for
damages to the true owner of the cheque. Such damages
may not exceed the amount of the cheque.

2. Obliteration of the words directing the drawee-bank
to pay the cheque only by means of a book-entry is deemed
not to have taken place.

CHAPTER EIGHT. LOST CHEQUES

Article 73

(1) When a cheque is lost, whether by destruction,
theft or otherwise, the person who lost the cheque has,

subject to the provisions of paragraph (2) and (3) of this
article, the same right to payment which he would have had
if he had been in possession of the cheque. The party from
whom payment is claimed cannot set up as a defence against
liability on the cheque the .fact that the person claiming
payment is not in possession thereof.

(2) (a) The person claiming payment of a lost cheque
must state in writing to the party from whom he claims
payment:

(i) The elements of the lost cheque pertaining- to the
requirements set forth in article 1 (2); for this
purpose the person claiming payment of the lost
cheque may present to that party a copy of that
cheque;

(ii) The facts showing that, if he had been in possession
of the cheque, he would have had a right to pay
ment from the party from whom payment is
claimed;

(iii) The facts which prevent production of the cheque.

(b) The party from whom payment of a lost cheque is
claimed may require the perSOIl claiming payment to give
security in order to indemnify him for any loss which he
may suffer by reason of the subsequent payment of the lost
cheque.

(c) The nature of the security and its terms are to be
determined by agreement between the person claiming pay
ment and the party from whom payment is claimed. Failing
such an agreement, the court may determine whether security
is called for and, if so, the nature of the security and its
terms.

(d) If the security cannot be given, the court may
order the party from whom payment is claimed to deposit
the amount of the lost cheque, and any interest and expenses
which may be claimed under article 59 or 60, with the
court or any other competent authority or institution, and
may determine the duration of such deposit. Such deposit
is to be considered as payment to the person claiming pay
ment.

(3) The person claiming payment of a lost cheque in
accordance with the provisions of this article need not give
security to the drawer who has inserted in the. cheque, or
to an endorser who has inserted in his endorsement, such
words as "not negotiable", "not transferable", "not to
order", "pay (X) only", or words of similar import.

Relevant legislation

BEA - section 70.
UCC - section 3-804.
ULC - articles 7 and 16 of annex II to Geneva Conven

tion of 1931.
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Cross references

Defences against liability: articles 27 and 28.
Discharge by payment: article 61.

Commentary

1. Under the Convention the rights on a cheque are
vested in the holder, Le. the payee or endorsee who is in
possession of the cheque or the possessor of a bearer cheque
(cL articles 6 (5) and 16). Thus a holder when losing
possession of the cheque is no longer a holder. The question,
then, is what are the rights of suchan "ex-holder"?

2. Legal systems generally recognize that the loss of a
cheque does not entail loss of the rights thereon. However,
they differ as to the procedures and conditions under which
the ex-holder may exercise his rights. Most legal systems of
civil law tradition provide fora special cancellation procedure:
upon request by the ex-holder, accompanied by a statement
setting forth the essential elements of the lost cheque and
the circumstances of its loss, the court may issue a cancella
tion order which terminates the validity and effect of the
lost cheque and serves the ex-holder as a substitute for the
lost cheque. On the other hand, under the BEA and the
UCC, no such cancellation procedure is required. The ex
holder may maintain an action on the lost cheque but may
be required to give security to the payer so as to cover the
risk of the payer of having to pay twice, Le. to the ex-hold
er and to a holder in due course of the lost cheque.

3. The latter approach has been adopted in the Conven
tion which requires the giving of security and of a written
statement by the ex-holder (article 73 (2)). The instutution
of cancellation, as embodied in national laws of civil law
tradition, seemed less appropriate in the context of an
international negotiable instrument because cancellation
takes place by ajudicial decision which would not necessarily
be known in countries other than the country in which it
was rendered.

Paragraph (1)

4. Article 73, paragraph (1), expresses the idea, common
to all systems, that the loss of a cheque does not result in
loss of the rights on it. Loss of the cheque is to be under
stood in a wide sense. It includes, in addition to normal loss,
any loss by destruction, theft or any other dispossession
against the possessor's will.

5. Under paragraph (1), the ex-holder has, subject to
the provisions of paragraph (2), the same right to payment
as he would have had if he had been in possession of the
cheque. Retention of his legal position means not only that
he retains his rights on the cheque but also that he retains
any burden, Le. to make presentment (cf. article 45), to
make protest (cf. article 48), to give notice ofdishonour(cf.
article 53 (1 )), and continues to be subject to the same
claims and defences as before.

Example A. The drawer draws a cheque payable to payee
(P), P endorses it to A who loses it. Under article 73, para
graph (1), A has the right to claim payment from the drawer
and P; but, before he may claim payment he must make
presentment for payment and any necessary protest if pay
ment is refused (article 76). In an action brought against the
drawer and P, each party may raise any defence which he
could raise if A would be in possession of the cheque. On
the other hand, if the drawer or P pays, such payment
constitutes a discharge and is a defence available against
any holder who is not a protected holder.

6. The provisions on lost cheques are applicable only
to situations where an ex-holder claims payment from a
party, but not to cases where payment is sought from the
drawee. This is clear from the use of the word "party"
instead of "person". The underlying reason is that, since a
drawee is not liable on the cheque, payment by him would
be at his own risk.

Paragraph (2)

7. According to paragraph (1), the ex-holder's exercise
of his rights is subject to the provisions of paragraph (2)
which lays down two requirements. The ex-holder must
give security to the person from whom he claims payment
as regulated in subparagraphs (b) and (c). An alternative
method of security is envisaged in subparagraph (d). He
must also supply that person with a written statement the
contents of which are set forth in subparagraph (a). Such
statement is intended to substitute for the lost cheque.

Subparagraph (a)

8. Under subparagraph (a), the ex-holder must state in
writing certain elements of the lost cheque (i) and certain
facts (ii, iii). If he does not do so, he may not exercise his
rights under article 73. This would, for example, include
the case where he does not remember the sum of the cheque
or the date of the cheque.

9. The procedure under the provisions on lost cheques
may only be used if the cheque at the time it was lost was
a complete cheque, Le. complied with the f9rmal requisites
set forth in article 1 (2). Therefore a cheque cannot be
completed by the use of the written statement.

10. Subparagraph (ii) requires that the ex-holder show
that he was a holder of the cheque. For example, he must
show that, at the time of the loss of an order cheque, he
held it through an uninterrupted series of endorsements
(cf. article 16 (1) (c)). Finally, subparagraph (iii) requires
from the ex-holder to state that he lost the cheque and
how.

Subparagraphs (b), (c) and (d)

11. In addition to the above written statement the ex
holder must give security to the person from whom he
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claims payment. This requirement arises from the fact
that under the Convention a party must pay the ex-holder.
However, the lost cheque may get into the hands of a
protected holder against whom such party could not raise
the first payment as a defence (cf. article 28 (1) (a)). The
security is intended to provide for such contingency and
to cover the risk of his being obliged to pay a second time.

Example B. In the situation described in example A
(above, paragraph 5), the lost cheque is found by B who
forges A's signature and endorses it to C. C endorses it to D.
IfD is a protected holder, he has a right to claim payment.

12. According to subparagraph (c), it is for the parties
to settle the matters relating to the security, Le. whether it
is needed and, if so, its nature and terms. However, if the
parties cannot agree, a court may make a determination.
For example, it may decide, if security is needed, that a
bank guarantee in a specified amount be given.

13. Subparagraph (d) provides an alternative way of
covering the risk of double payment in those cases where
security cannot be given. A court may order that the party
from whom payment is claimed deposit the amount of the
lost cheque and any interest and expenses recoverable under
article 59 or 60 with the court or with another authority
or institution which is competent under national law to
receive and hold such deposit. According to subparagraph
(d), the deposit is then to be considered as payment to the
claimant. Such payment has the same legal effects under
the Convention as any ordinary payment.

Paragraph (3)

14. A cheque in which the drawer or an endorser has
inserted the words "not negotiable", "not transferable", "not
to order", "pay (X) only", or words of similar import may
not be transferred except for purposes of collection, and
the transferee does not become a holder except for such
purposes (c£ article 18). It follows that such holder for collec
tion may not qualify as a protected holder in his own right
(cf. article 22 (1) (c)). Thus, if the lost cheque is presented
for payment by such holder the party from whom payment
is demanded may refuse to pay. Therefore, a person claiming
payment of a lost cheque containing the above words need
not give security.

Article 74

(1) A party who has paid a lost cheque and to whom
the cheque is subsequently presented for payment by another
person must notify the person to whom he paid of such
presentment.

(2) Such notification must be given on the day the
cheque is presented for payment or on one of the two
business days which follow and must state the name of
the person presenting the cheque and the date and place
of presentment.

(3) Failure to notify renders the party who has paid
the lost cheque liable for any damages whieh the person
whom he paid may suffer from such failure, provided that
the damages do not exceed the amount referred to in article
59 or 60.

(4) Delay in giving notice is excused when the delay is
caused by circumstances which are beyond the control of
the person who has paid the lost cheque and which he could
neither avoid nor overcome. When the cause of delay ceases
to operate, notice must be given with reasonable diligence.

(5) Notice is dispensed with when the cause of delay
in giving notice continues to operate beyond 30 days after
the last date on which it should have been given.

Commentary

Paragraph (1)

1. Article 74 imposes upon the party who has paid
the cheque to the ex-holder the obligation to notify him of
a subsequent presentment of the cheque for payment. The
purpose of that notification is to enable the ex-holder to
assert a claim to the cheque, to prevent a party from paying
the cheque to a holder (cf. article 27 (3)) or to claim damages
under article 25.

Paragraph (2)

2. Paragraph (2) sets forth the required particulars and
the time-limit for the notification. Speedy notification is
imperative in such situations where someone appears with
the lost cheque since the surrounding circumstances normally
make this a matter of urgency.

Paragraph (3)

3. If the party who paid the lost cheque fails to give the
notification he is liable for damages which the ex-holder
might suffer because of that failure. Damages may result,
for example, from circumstances such as these: The payee
(P) loses the cheque and receives payment from the drawer
under article 73; the thief forges P's signature and endorses
the cheque to A; A endorses the cheque to B who presents
it for payment to the drawee. The drawee dishonours the
cheque and payment is demanded from the drawer. Under
paragraph (1) it is the duty of the drawer to notify P that
B has presented the cheque to him. Such notification may,
for example, enable P to claim damages from A who, at the
time of notification, is solvent. If the drawer fails to notify
and A becomes insolvent, P may claim damages from the
drawer to compensate him for not having been able to
recover damages from A when he was still solvent.

4. Such action for damages based on failure to notify
is an action off the cheque like, for example, the actions
provided for under articles 25, 39 and 57.
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Paragraphs (4) and (5)

5. Paragraphs (4) and (5) set forth the circumstances
under which delay in giving noticeis excused or under which
notice is dispensed with, similar to the provisions of article
44.

Article 75

(1) A party who has paid a lost cheque in accordance
with the provisions of article 73 and who is subsequently
required to, and does, pay the cheque, or who, by reason
of the loss of the cheque, then loses his right to recover
from any party liable to him, has the right:

(a) If security was given, to realize thesectirity; or

(b) If the amount· was deposited with the court or
other competent authority or institution, to reclaim the
amount so deposited.

(2) The person who has given security in accordance,
with the provisions of paragraph (2) (b) of article 73 is
entitled to obtain release of the security when the party
for whose benefit the security was given is no longer at
risk to suffer loss because of the fact that the cheque is
lost.

Commentary

Paragraph (1)

1. This provision sets forth the circumstances under
which a party who paid a lost cheque in accordance with
article 73 may realize the security given to him or claim the
amount deposited under article 73, paragraph (2) (d). The
first of these situations is where a party had to pay a second
time. The other situation is where a party who received
security loses his right of recourse· by reason of payment
by a prior party. For example, a cheque endorsed by the
payee to A and by A to B is lost by B. B asks payment from
A under article 73 and is paid upon giving security to A. C
acquires the lost cheque under circumstances which make
him a protected holder. Cdemands payment from the drawer
and is paid by him. Payment by the drawer discharges the
payee. Therefore, because A loses his right of recourse
against the payee and the drawer, Amay realize the security,

Paragraph (2)

2. This provision deals with the circumstances under
which an ex-holder who gave security and received payment
is entitled to obtain release of the security. He may do so
when the party who paid and received the security is no
longer at risk to be obliged to pay a second time. This is the
Case, for example, where the time periods provided in
article 79 have expired or where proof is brought that the
lost cheque was in fact destroyed.

.Article 76

A person claiming payment of a lost cheque duly effects
protest for dishonour by non-payment by the use of a
written statement that satisfies the requirements of article
73, paragraph (2) (a).

Cross reference

Protest: article 49.

Commentary

1. The fact that the cheque is lost does not dispense
the .ex-holder of the obligation to protest the cheque in
the event of dishonour by non-payment. Article 76 lays
down rules as to how protest is to be effected in this case:
it is to be effected by use of the same item as is used for
presentment, Le. the written statement which satisfies the
requirements ofarticle 73, paragraph (2) (a), and, as provided
therein, may be a copy of the lost cheque.

2. In the lost cheque situation, in general, the ordinary
rules apply except for the replacement of the lost cheque
by the written statement. Thus, e.g., a declaration made in
accordance with article 49, paragraph (3), is deemed to be
a protest for the purpose of the Convention (cf. article
49 (4» also in the case of a lost cheque.

Article 77

A person receivingpayment ofa lost cheque in accordance
with article 73 must deliver to the party paying the written
statement required under article 73, paragraph (2) (a),
receipted by him and any protest and a receipted account.

Cross reference

Payment: article 61.

Commentary

Under article 61, paragraph (3), the person receiving pay
ment must deliver the cheque (and any protest and a re
ceipted account) to the payer; if he does not do so, the
person from whom payment is demanded may withhold
payment. Article 77 makes it clear that the person obliged
to pay may not withhold payment on the mere ground that
the person claiming payment is unable to deliver the (lost)
cheque; therefore, such withholding would constitute. dis
honour. However he must deliver the written statement
which substitutes for the lost cheque.

Article 78

(1) A party who has paid a lost cheque in accordance
with article 73 has the same rights which he would have
had if he had been in possession of the cheque.
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(2) Such party may exercise his rights only if he is in
possession of the receipted written statement referred to in
article 77.

Cross reference

Right of recourse: article 60.

Commentary

This provision establishes in respect of parties who took
up and paid a lost cheque rights similar to those of the ex
holder under article 73. Thus, where an endorser, upon
dishonour by the drawee, pays the ex-holder, the endorser
has in turn, against prior parties, those rights on the lost
cheque which he would have had if he had acquired, upon
payment, possession of the cheque.

CHAPTER NINE. LIMITATION (PRESCRIPTION)

Article 79

(1) A right of action arising on a cheque can no longer
be exercised after four years have elapsed:

(a) Against the drawer or his guarantor, from the date
of the cheque;

(b) Against an endorser or his guarantor, from the date
of protest for dishonour or, where protest is dispensed with,
the date of dishonour.

(2) If a party has paid the cheque in accordance with
article 59 or 60 within one year before the expiration of
the period referred to in paragraph (1) of this article, such
party may exercise his right of -action against a party liable
to him within one year from the date on which he paid the
cheque.

Relevant legislation

UCC - section 3 -122.
ULC - articles 52, 53 and 56; article 26 of annex II to

Geneva Convention of 1931.

Cross references

Protest for dishonour by non-payment: article 50.
Dispensation of protest: article 51 (2).
Exercise of right of recourse: article 48.

Commentary

1. This article lays down special rules in respect of the
period of time within which an action arising on the cheque

must be brought and the point of time from which such
period starts to run. The article does not deal with actions
off the cheque (e.g. those arising by virtue of article 25, 39,
57 or 74 (3)) nor does the article deal with other aspects of
limitation or prescription such as the causes ofaninterruption
or suspension of the limitation period.

2. The general period of limitation is four years for
actions against any party liable on the cheque. This period
is, however, extended in those cases where an action may
be brought by a party who paid the cheque against a party
liable to him.

Example A. A cheque is issued by the drawer to the payee.
The payee transfers the cheque to A who transfers it to B.
Upon presentment for payment the cheque is dishonoured
by the drawee. B, upon protesting the dishonour, exercises
his right of recourse against A who pays the cheque. Under
article 79 B may exercise his right of recourse on the cheque
within four years against (a) the drawer or his guarantor
from the date of cheque; (b) an endorser or his guarantor
from the date of protest for dishonour or, where protest
is dispensed with, the date of dishonour. If B exercises his
right of recourse against A within a period of three years,
A in turn may exercise his right of recourse within the
remaining period of time of four years. However, if B
exercises his right of recourse against A after a period of
three years has elapsed, A may exercise his right of recourse
within a period of one year from the date on which he paid
the cheque to B.

Example B. In example A, B exercises his right of recourse
against A after three and a half years from the date ofprotest
for dishonour by non-payment. A who pays B may now
exercise his right of recourse against the payee within one
year from the date he paid the cheque. If A should exercise
his right of recourse against the payee after, say, nine
months from the date he, A, paid the cheque and the payee
should pay, then the payee in turn would have one year
from the date he paid the cheque within which he may
bring an action on the cheque against the drawer.

3. Article 79 sets forth rules regarding the point of
time at which an action on the cheque accrues. The basic
rule in this respect is that this point of time is the date on
which a party became liable on the cheque. Thus an action

(a) Against the drawer of a cheque accrues on the date
of the cheque;

(b) Against parties secondarily liable accrues on the
date of protest for dishonour by non-payment or, if protest
is dispensed with, the date of dishonour.
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7. NOTE BY THE SECRETARIAT: POS~IBtE COURSES OF ACTION .cONCERNING THE DRAFT CONVENTION. ON INTERNA
TIONAL BILLS OF EXCHANGE AND INTERNATIONAL PROMISSORY NOTES AND THE DRAFT CONVENTION ON INTER
NATIONAL CHEQUES (A/CN.9/223)*

Ilttroduction

1. The United Nations Commission on International
Trade Law, at its fourteenth session, requested the Working
Group on International Negotiable Instruments to complete
expeditiously its 'Work on the preparation of a draft Conven
tiem on International Bills of Exchange and International
Promissory Notes and on a draft Convention on Internatio
nal Cheques. 1 The Commission further requested the Secre
tary-General, . after the completion of the texts by the
Working Group, to circulate them, together withacommen
tary, to all Governments and interested international organi
zations for their comments.2

2. The Working Group, at its eleventh session, com
pleted its work and adopted the two draft Conventions,
after a Drafting Group had reviewed both drafts and estab
lished corresponding language versions (in Chinese, English,
French, Russian and Spanish).3 The text of the draft Con
vention on International eills of Exchange and International
Promissory Notes (AfCN.9/211)** and the text of the draft
Convention on International 'Cheques (A/CN.9/2l2-)***
were published and distributed in March 1982.

3. The commentary on the draft Convention on Inter
national Bills of Exchange and International Promissory
Notes (A/CN.9/213),**** which has now been translated,
will' be circulated at the end of June and the commentary
on the draft Convention on International Cheques (A/CN.9/
214)***** soon thereafter. In the covering note verbale,
Governments and interested international organizations
are invited to transmit their comments on the draft Con
ventions before 16 February 1983.

Discussion at fourteenth session on future course
of action

4. The question which exact procedure should be
followed after receiving these comments was considered

* 18 June 1982,
** Reproduced in this volume, part two, II, A, 3.
*** Reproduced in this volume, part two, II, A, 5
**** Reproduced in this volume, part two, II, A, ,4.
***** Reproduced in this volume, part two, II, A, 6.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth session, Supplement No, 1~ (AI
36/17), para. 22 (2) (Yearbook ... 1981, part, one, A).

2 Ibid., para. 22 (5).
3 A/CN.9/210: Report of the Working Group on International

Negotiable Instruments on the work of its eleventh session (New
York, 3-14 August 1981), paras. 234-241 (reproduced in this
volume, part two, II, A, 1).

by the Commission at. its fourteenth session; the Com
mission agreed to defer its decision on this question and
to revert to it at its fifteenth session.4 In order to facilitate
the deliberations and decision at this session, the discussion
during the fourteenth session shall be recalledhere,5 followed
by some additional points which the Commission may wish
to take into account.

S. During the discussion at the fourteenth session
"[d]ifferent views were expressed as, to the proper procedure
to be followed after the comments were received. Under
one view, the comments should be referred for consideration
to the Working Group, which should revise the texts, if
appropriate, in the light of the comments. Thereafter the
revised texts, with a report by the Working Group on the
action taken by it, should be submitted to the Commission,
and the Commission could thereafter devote some time
during a session to examine and approve the texts. In this
context, a view was expressed that if the comments were
made available to members of the Commission that were
not members of the Working Group, before the Working
Group commenced the review, it would assist those non
members of the Working Group in assessing the need to
send observers to the Working Group session.

6. Under .another vi9w, the comments. should be
referred to the Commission, which should examine the
texts in detail .in the light of the comments, and revise
them as appropriate.

7. In support of the former view it was noted that
a revision of the draft texts in the light of the comments
received could more expeditiously be undertaken by
the Working Group than by the Commission. Further
more, the prior revision of the texts by the Working Group
would considerably expedite the work when the Commis
sion came to consider the texts. It was suggested that a
detailed examination of the two texts without such a prior
review might result in the Commission having to devote an
inordinate length of time t6 this work because of the highly
complex and technical- nature of the subjects. Accordingly,
thought should be given at least to the advisability of
adopting appropriate procedures which would, whilst not
affecting the quality of the work, reduce the period of
time needed for the conclusion of such a convention or
conventions. It was noted that all States were free to
attend sessions of the Working Group as observers, and
that several States did so 'attend, and as a result the approval

4 Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (AI
36/17), para. 21-(Yearbook ... 1981, part one, A).

5 Ibid., paras. 17 -20.
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of the texts by the Working Groups was one whose scope
extended beyond the membership of the Working Group. "
Another suggestion in this context was for an enlargement
of the membership of the Working Group for the purposes
of revising the texts after the comments had been received.

8. In support of the latter view, it was noted that texts
submitted by the Commission to the General Assembly, and
later to a Diplomatic Conference, should carry the full
approval of the Commission. Such approval could only be
secured by a careful examination of the texts by the Com
mission itself. Furthermore, time would not be ~aved by Ii
prior revision of the texts by the Working Group in the
light of the comments received, as it would be difficult to
prevent questions settled by the Working Group from being
re-opened during the deliberations of the Commission. It
was also observed that, although States not members of the
Working Group could attend sessions of the Working Group
as observers, many States, particularly the developing
States, were unable due to budgetary constraints to send
representatives as observers. Moreover, the apprehension
that a careful examination of the texts by the Commission
might take an inordinate length of time was unjustified.,,6

Further considerations

9. As indicated in the above discussion, one important
factor is the amount of time needed for considering in
detail the draft Conventions in the light of the comments if

6 Idem.

that were done by the Commission itselfwithout prior review
by the Working Group. In order to determine whether this
traditional approach would be feasible, the Commission
may wish to. consider how much time it would probably
have to devote to this work. While an accurate forecast is
impossible, it is submitted that at least five weeks will be
needed for the consideration of both draft Conventions
together.

10. Whether this work could be undertaken during the.
sixteenth session of the Commission, would in large measure
depend on how much time will be needed for all the other
items on the agenda of that session, asSuming that these
items would be considered before or after the review of the
draft Conventions but not concurrently. Inclusion of the
work on negotiable instruments would appear to be feasible
if, as is not unlikely, only one week or at the most two
weeks are needed for the other items. Ofcourse, this depends
on the decisions which the Commission will take at its
fifteenth session in respect of a number of topics.

11. To mention another possibility, the Commission
might devote three to four weeks of its sixteenth session to
the review of the draft Convention on International Bills of
Exchange and International Promissory Notes and then
about two weeks of its seventeenth session to the review of
the draft Convention on International Cheques. Should this
approach be taken, it would seem desirable, in view of the
similarity of large parts of both Conventions, to reach an
understanding that questions settled at the sixteenth session
would not be re-opened atthe seventeenth session.

B. Unit of account*

1. REpORT OF THE WORKING GROUP ON INTERNATIONAL NEGOTIABLE INSTRUMENTS

ON THE WORK OF ITS TWELFTH SESSION (VIENNA;4-12 JANUARY 1982)(A/CN.9/215)**

CONTENTS
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INTRODUCTION ,............................................................................................................... 1-12
DELIBERATIONS AND DECISIONS................................................................................. 13-98

General discussion 13-34
Revision by use of an index 35 -54
Revision by a committel;l ,......................................................................... 55-90
A univl;lrsal unit of account for liability conventions 91-97
Conclusion 98

Annex

STATEMENT OF THE DELEGATION OF THE SOVIET UNION ..

* For consideration by the Commission see Report, chapter III,
B (part one, A, above).

** 19 January 1982.
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Introduction

1. At its eleventh session the United Nations Commis
sion on International Trade Law adopted the proposal of
the delegation of France that the Commission "should study
ways of establishing a system for determining a universal
unit of constant value which would serve as a. point of ref
erence in international [transport and liability] conventions
for expressing amounts in monetary terms."l

2. The proposal was examined by the UNCITRAL
Study Group on International Payments at its meetings in
1978, 1979 and 1980. The Study Group was of the view
that the most desirable awroach was to combine the use
of the Special Drawing Right (SDR) with a suitable index
which would preserve over time the purchasing power of
the monetary values set forth in the international conven
tions in question.

3. At its fourteenth session the Commission considered
a report of the Secretary-General on the subject, (A/CN.9/
200)* Which reflected the views of the Study Group. The
report contained an annex prepared by the staff of the
International Monetary Fund at the request of the UNCI
TRAL Secretariat which discussed issues relating to the
choice of an appropriate index to be used in connection
with the SDR. It was there suggested that for most purposes
a consumer price index would be SUitable, but that other
indexes could be used if desired. After discussion, the Com
mission decided to refer the matter to the Working Group
on International Negotiable Instruments.2

4. The Working Group was requested to consider various
possibilities in regard to the formulation of a unit of account
of constant value and to prepare a text, if possible.3

5. The Working Group is currently composed of the
following eight States members of the Commission: Chile,
Egypt, France, India, Nigeria, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and Northern
Ireland and United States of America.

6. The Working Group held its twelfth session at Vienna
from 4 to 12 January 1982. All members of the Working
Group were represented except Nigeria.

7. The session was attended by observers from the
following States members of the Commission: Australia,
Austria, Cuba, Czechoslovakia, Germany, Federal Republic
of, Japan, Kenya and Spain.

* Yearbook ... 1981, part two, II, C.
1 A/CN.9/156 (Yearbook ... 1978, part two, IV, C); Report of

the United Nations Commission on International Trade Law on the
Work of its eleventh session, Official Records of the General Assem
bly, Thirty-third session, Supplement No. 17 (A/33/17), para. 67
(Yearbook ... 1978, part one, II, A).

2 Report of the United Nations Commission on International
Trade Law on the Work of its fourteenth session, Official Records
of the General Assembly, Thirty-sixth session, Supplement No. 17
(A/36/17), para. 32 (Yearbook ... 1981, part one, A).

3 Ibid.

8. The session was also attended by observers from the
following States not members of the Commission: Argentina,
.Bolivia, Brazil, China, Ecuador, Greece, Holy See, Luxem
burg, Netherlands, Portugal, Republic of Korea, Romania,
Switzerland, Thailand, Tunisia, Turkey, Uruguay and Vene
zuela.

9. The session was also attended by observers from the
following international organizations:

(a) Specialized agency
International Monetary Fund

(b) Inter-governmental organizations
Bank for International Settlements
Office Central des Transports Internationauxpar Chemins

de Fer
(c) Non-governmental organizations

International Law Association
Union Internationale des Chemins de Fer
Union Internationale des Transports Routiers

10. The Working Group elected the following officers:

Chairman: , M. Joe Galby (France)
Rapporteur: Mrs. Malena Saavedra (Chile)

11. The following documents were placed before the
Working Group:

(a) Provisional agenda (A/CN.9/WG.IV/WP.26)
(b) Report of the Secretary-General entitled "Universal Unit

of Account for International Conventions" (A/CN.9/200)*
(c) Report of the Secretary-General entitled "Unit of Account

of Constant Value" (A/CN.9/WG.IV/WP.27).**

12. The Working Group adopted the following agenda:

(a) Election of officers
(b) Adoption of the agenda
(c) Universal unit of account of constant value for use in

international conventions
(d) Other business
(e) Adoption of the report.

Deliberations and decisions

GENERAL DISCUSSION

13. The Working Group was in agreement that the
problems caused by the effects of inflation on the limits of
liability in transport and liability conventions were serious.
It was noted that a limit of liability Which remained fixed
over a long period of time often became seriously eroded.
The most striking example of the problem was the limit of
liability for loss of life in the Warsaw Convention, but the
problem was a general one which applied in greater or lesser
degree to all such provisions.

14. It was noted that as a result of the erosion of the
real value of t,he maximum compensation which could be
recovered under the various limit of liability provisions, the
courts in some countries had sought means ofavoiding these

* Yearbook ... 1981, part two, II, C.
** Reproduced in this volume, part two, II, B, 2.
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provIsions so that larger damages could be awarded. The
result was that the uniformity of application of the conven
tions was compromised. Moreover, the uncertainty as to the
maximum amount of damages which the courts might award
had led insurance companies to charge premiums commen
surate with the increased risk, thereby effectively nullifying
one of the main purposes of the provisions.

15. It was also noted that there was the danger that
some States might choose not to be a party to a convention
rather than be bound by a limit ofliability which had become
too low through the effect of inflation. The problem exis
ted both for' conventions which were in force, but which
some States might denounce, as well as for conventions
which had not yet come in force. It was noted that the prob
lems might be particularly serious in respect of those con
ventions not yet in force. As the passage of time made the
limit of liability provision increasingly in~dequate, the likeli
hood of the convention receiving sufficient ratificatioRs to
come into force was reduced. It was also noted that the
revision procedure in a convention did not come into force
until the convention itself came into force thereby making
it particularly difficult to adjust the limit of liability to the
new situation.

16. The Working Group considered the possibility of
creating a new unit of account which would be determined
and would evolve by reference to the value of a number of
goods and services characteristic of international trade. It
was suggested that such a unit of account would have a con
stant value as to those goods and services, thereby reducing
or eliminating the consequences of inflation on the limit of
liability. Under another view it was thought that there would
be difficulties in determining the content of the basket of
goods and services and the relative weights to be given the
various items which could make the adoption of such a new
unit of accountundesirable.

17. There was general agreement in the Working Group
that in the current monetary environment the universal
character of the unit of account might better be attained by
using the SDR rather than other units of account in all con
ventions containing limitation of liability provisions. 4

18. The Working Group considered possible approaches
to deal with the effects of inflation on limits of liability
expressed in SDRs.

19. Under one view the best means of increasing alimit
of liability which has been eroded by inflation is by a revi
sion conference. Under this view the need to revise the limit
of liability is influenced by several factors, of which the
general rate of inflation is only one. In addition, it would
be necessary to consider the change in value of the particu
lar goods or services for which claims would be made under
the convention in question. Furthermore, changes in the

4 For further discussion and the recommendation of the Work
ing Group, see paras, 91 to 97, below.

types of merchandise carried by various forms of transporta
tion influenced the amount of the claims, and therefore of
the appropriate limits of liability. Under this view only a
revision conference could take all of these factors into con
sideration.

20, Under another view, which agreed in principle with
the considerations expressed, such a more comprehensive
approach was outside the framework of the agenda but was
within the competence of the conventions themselves.

21. It was suggested that the Working Group consider
means of facilitating the commencement of the revision
process and of the entry into force of the new limit of lia
bility, Under one view a new limit of liability adopted by
a qualified majority of two-thirds, three-fourths, or even
higher should come into force automatically for all Contract
ing States after a certain period of time without the need
for ratification or further acceptance by the individual Con
tracting States. Only by this means.·could there be assurance
that the new limit of liability would come into force before
it in turn had been eroded by inflation. Furthermore, it was
important that only one limit of liability be in force for any
one convention at a given time. Under this view those States
which could not accept the new limit of liability could
denounce the convention.

22. It was noted thatthe new Convention Relative aux
Transports Internationaux Ferroviaires (COTlF), adopted
in Berne on 9 May 1980, had a procedure similar to that
suggested.

23. Under another view any revision conference, no
matter how much it might be facilitated,would necessarily
be expensive and problematical as to result. Under this view
some form of automatic revision process based on index
ation should be sought.

24. The question arose as to whether there should
exist only one index to be applied in liability conventions
generally, or whether different indexes should be tailored
to the different risks and types of damage in particular con
ventions. According to one view, there should exist only
one index, since it would be impractical to have separate
indexes for different conventions. A contrary view main
tained that separate indexes should be created for limits
of liability in conventions dealing with different ris~s. In
this connection the liability limits in conventions dealing
with maritime pollution were specifically mentioned.

25. One opinion suggested that a consumer price index
be appropriate for use in connection with liability limits in
transportation conventions. It was stated to be technically
possible to base an index upon the consumer price indexes
in the five countries whose currenci,es comprise the SDR
"basket" of currencies. The view was expressed that con
sumer price indexes had the advantage of being subject to
constant scrutiny by the governments which issued them,
that they were regularly up-dated, and that published index
figures were not later changed.
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26. A question arose ,as to whether an index to be link
ed with a unit of account could be based upon a basket of
primary cqmmodities. It was pointed out that due to the
recent wide fluctuations in the prices of primary commodi
ties such an index would be quite unstable. However, it was
possible that for a particular convention dealing with partic
ular primary commodities, an index could be based upon a
basket of those commoditi~s.

27. It was pointed out that the purpose of a limit of
liability provision was to cut down on extreme damage
awards; its purpose was n.ot to reduce such awards generally.
Limits were supposed to be high enough to compensate for
damages incurred by most claimants. The problem was that
with inflation, these limits had been reduced in value, effect
ively denying many claimants full compensation. Adjusting
liability limits. according to an index would not increase
damage awards generally; it would only adjust the upper
limits of such awards. Nor would the use of an index
change the way in which damages were calculated.

28. Moreover, it was suggested that the absolute amount
of the increase in liability limits was not of critical import
ance. It was more important for those limits to be stable
and certain so that carriers could know tbe upper limit of
their liability against which they must insure. Indexation,
therefore, should not produce rapidly fluctuating liability
limits; the amounts of the limits should be"fixed for a cer
tain period of time. It was suggested that if the limits were
unstable or ambiguous, shippers would have to over-insure,
and the cost of their higher insurance premiums would ulti
mately be borne by their customers.

29. Various periods of time durin.g which liability limits
should be stable were mentioned, the shortest being one
year.

30. It was also suggested that a possible method to
provide stability in liability limits over a period of time
would be for the limit to be adjusted at fixed intervals, but
that the adjustment would be made only if a minimum per
centage change in the relevant index had occurred. It was
noted that this approach was embodied in the sample price
index clause in document A/CN.9/WG.IV/WP.27 , annex III.*

31. It was pointed out to the Working Group that the
use of any indexing system would require ap institution to
prepare and maintain the index. If required, such an index
could be calculated by the IMF as well as by other compe
tent international organizations. It was suggested that, if
requested, the IMF might in principle be prepared to calcu
late such an index.

32. It was noted that any solution to the problems
under consideration which might be proposed by the Work
ing Group would, if adopted by the Commission, serve only
as a recommendation available for use by organizations draft
ing or revising conventions,containing limitation of liability
provisions. These organizations would not be bound to

* Reproduced in this vdlume, part two, II, B, 2.

apply such a recommendation. However, the ,recommenda
tion could be expected to be influential in the drafting or
revision of a convention by other organizations, since it
would have emanated from the core legal body of the United
Nations in the field of international trade law.

33. It was generally agreed that the Working Group
should explore all realistic solutions to the,problems under
consideration, including indexing, revision processes, and
some combination of these approaches, such as using an
index to "trigger" a review process.

34. It was suggested that the Working Group might
recommend two alternative solutions, since these alterna
tives could be considered for use by organizations and applied
as required by the particular circumstances of the conven
tions being drafted or revised.

REVISION BY USE OF AN INDEX

35. The Working Group decided to consider the sample
price index clause contained in A/CN.9/WG.IV/WP.27,
annex III* as a basis for its discussion of revision of liability
limits by use of an index. That sample clause is as follows:

"1. The amounts set forth in article [ ] shall be
adjusted effective on the first day of July of each year,
commencing on the first day of July [19 ], by an
amount corresponding to the increase or decrease in the
[Consumer Price Index in Special Drawing Rights as
published by the International Monetary Fund] for the
month ending on the last day of the previous December
over the same period one year earlier.

"2. The provisioQ in paragraph 1, however, shall
not be invoked if the ratio of increase or decrease in the
[Consumer Price Index in Special Drawing Rights] over
the preceding year does not exceed [15] per cent. Where
no adjustment was made in the previous year bec~use

the ratio was less then [15] per cent the comparison shall
be made with [19 ] or with the last year on the basis of
which an adjustment was made, whichever is later.

"3. By the first day of April of each year the [depo
sitary] shall notify each Contracting Party and each State
which has signed this [Protocol-Convention] of the
amounts to be in force as of the first day of July follow
ing, rounded to the nearest number of Special Drawing
Rights and monetary units and, after the entry into
force of this [Protocol-Convention], the [depositary]
shall at the same time transmit to the Secretariat of the
United Nations a notice of the amounts to be in force as
from the first day of July follOWing for registration and
publication under Article 102 of the Charter of the
United Nations.*

"* It would also be necessary to provide in the final clauses
that when the, Convention enters into force .and the depositary
transmits a certified copy of the Convention to the Secretariat of
the United Nations for registration and publication under Article
102 of the Charter, he also indicates the amourits then in force
under the various articles." (Footnote in original.)
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36. One view considered that the sample provision was
in the nature of an automatic adjustment mechanism, and.
was therefore not a good basis for discussion According to
this view, it should be left for determination in each conven
tion as to the method of dealing with a given increase in
inflation, whether these methods involved automatic adjust
ment, a review conference or some other method.

37. Other views considered that the sample provision
presented a reasonable approach for an indexation mechan
ism were to be proposed by the Working Group. It was
pointed out that the sample provision avoided a freely fluc
tuating index, and therefore provided a measure ofstability.

38. With respect to the words "Consumer Price Index
in Special Drawing Rights" contained within brackets in
paragraphs 1 and 2 of the sample provision, it was stated
that consumer price indexes ate usually expressed in per
centages or points, rather than in monetary units. It was
explained that the idea intended to be conveyed by this
language was that the index would measure the loss of
purchasing power of the SDR. It would be based on the
consumer price indexes of the five countries whose curren
cies comprise the SDR "basket" of currencies, these natio
nal indexes being weighted in accordance with the weights
given their respective currencies in the SDR basket.

39. It was suggested that the point of reference for the
index should be the time when the limits of liability were
negotiated, and not when the convention entered into force.
In this way the index could take account of the effects of
inflation which occurred during the period before the con
vention came into force, a period which was often from five'
to ten years.

40. The question was raised· as to how the index pro
vision could be in effect prior to the time the entire proto
color convention came into effect. It was suggested that
this might be primarily a question of drafting.

41. One view recommended that the minimum increase
in inflation which should occur before liability limits could
be adjusted should be left for determination in each con
vention. The 15 per cent suggested in the sample provision
should therefore be deleted.

42. It was suggested that in any case this percentage
was too low, since some States had inflation rates of more
than 15 per cent. Aecording to this opinion, from the point
of view of private law, an adjustment of liability limits every
year, or even every two years, was too frequent. It was sug
gested that, in fixing the limit of liability in a convention, a
certain degree of inflation should be anticipated. If this
were done, it would be possible to require a greater amount
of inflation before the limit of liability would be adjusted.
It would also be possible to lengthen the interval mentioned
in paragraph 2 of the sample provision to two or three years.

43. The suggestion was also made that the time ofthe
first adjustment should be left for determination in each

convention, and should not be generalized as it was in para
graph 1 of the sample provision.

44. The suggestion was made thataut()matic adjust
ment of the liniit of liability by an index should take place
only up to a certain amount. If the increase were higher,
the adjustment should be made by a revision conference.

45. According to another view, if an unusually h,igh
rate of inflation. existed, the index provision would cor
rectly increase the limits of liability by a large amount.

46, It was also suggested that a State which had be
come a party to a convention containing an index provision
would have accepted the principle of indexation and its
consequences. If it could not accept the adjustment effected
by such a provision, its only .alternative should be to
denounce the convention.

47. A proposal was made that the limit of liability
should be raised only if the rate of inflation as shown by
the Index persisted over a period of time. It was suggested
that this might be accomplished by requiring that the requi
site increase of the index have persisted for each of the last
four· months of the year over the last four months of the
p.revious relevant year. It was suggested however that it
would be better if the figures to be compared were the index
for the entire year cOmpared to the index for the previous
relevant year.

48. It was suggested that it may be important for some
States in deciding whether to ratify a convention or proto
col containing such a pr:ovision to know what limits ofliabil
ity would be in effect when the instrument came into force.
Therefore, the depositary should perhaps be required to
inform States, upon request, what the adjusted amounts
would then be. On the other hand.it was suggested that the
depositary would probably be prepared to do this on an
informal basis.

49. The Working Group was of the view that it was
preferable to delete any reference to a particular price index
and to insert in the brackets in paragraphs 1 and 2 of the
sample provision the words "it specific price index which
might be considered appropriate for a particularconvention" .

50. Under one view the word "shall" in the first sen
tence of paragraph 2 should be replaced by "may". Under
this view it should be possible to increase the limits even if
the reqUisite percentage was not met, especially if it was
evident that the rate of inflatiqn was increasing.

51. Under another view such a proposal raised ques
tions as to who would exercise the discretion envisaged:

52. It was noted that the reference to rounding the
calculation to the nearest whole number did not belong in
paragraph 3 but in paragraph 1. It was suggested that after
the words "shall be adjusted by an amount" in the first and
second sentences of paragraph 1 could be added the words
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"rounded to the nearest whole number". This change had
the added advantage of deleting any reference to Special
Drawing Rights and monetary units from the text. This was
particularly useful in the light of the decision of the Work
ing Group to recommend to the Commission that in the
future all limit of liability provisions be expressed only in
units of account equal to the Special Drawing Right and
not in monetary units, as is the current practice.s

53. The Working Group requested that a revised version
of the sample price index provision be prepared in the light
of the discussion. The revised provision is as follows:

"Sample price index Provision

"1. The amounts set forth in article [ ] shall be
linked to [a specific price index which might be considered
appropriate for a particular convention]. On coming into
force of this [Protocol-Convention], the amounts set
forth in article [ ] shall be adjusted by· an amount,
rounded to the nearest whole number, correspondingin
percentage to the increase or decrease in the index for
the year ending on the last day of December prior to
which this [Protocol-Convention] came into force over
its level for the year ending on the last day of December
[of the year in which the Protocol or Convention was
opened for signature]. Thereafter, they shall be adjusted
on the first day of July ofeach year by an amount,round
ed to the nearest whole number, corresponding in per
centage to the increase or decrease in the level in the
index for the year ending on the last day of the previous
December over its level for the prior year.

"2. The amounts set forth in article [ ] shall not,
however, be increased or decreased if the ratio of in
crease or decrease in the index does not exceed [ ] per
cent. Where no adjustment was made in the previous
year because the ratio was less than [ ] per cent, the
comparison shall be made with the level for the last year
on the basis of which an adjustment was made.

"3. By the first day of April of each year the Deposi
tary shall notify each Contracting Party and each State
which has signed this [Protocol-Convention], of the
amounts to be in force as of the first day of July follow
ing and, after the entry into force of this [Protocol-Con
vention], the Depositary shall at the same time transmit
to the Secretariat of the United Nations a notice of the
amounts to be in force as from the first day of July
following for registration and publication under Article
102 of the Charter of the United Nations.*

". It would also be necessary to provide in the final clauses
that when the Convention enters into force and the Depositary
transmits a cert,ified copy of the Convention to the Secretariat of
the United Nations for registration and publication under Article
102 of the Charter, he also indicates the amounts then in force
under the various articles." (Footnote in original.)

S See paras. 91 to 97 , below.

54. The Working Group decided to adopt this text and
to recommend it to the Commission as one alternative
means of revising limits of liability in conventions.

REVISION BY A COMMITTEE

55. The Working Group considered an expedited re
vision process as a second alternative method of adjusting
limits of liability for inflation or deflation.

56. Several different procedures to initiate the revision
process were suggested: A meeting of the Contracting States
could be convened if there had been a change·in aspecified
price index of a certain percentage. A second possibility
was that the meeting could be convened at regular intervals.
A third possibility was that the meeting could be convened
upon the request of a stipulated number or percentage of
the States parties to the convention.

5? . One view suggested that these possibilities could be
combined. After the lapse of a certain period of time, or
upon the request of one-fourth of the States parties to the
convention, the depositary could be required to inquire of
all States parties as to whether they deemed it necessary to
revise the limits of liability. If the depositary received an
affirmative response from more than one-half of the States
parties, he would be required to convene a revision confer
ence. It was suggested that inquiry of States parties as to
whether they desired a revision conference would avoid the
convening of a conference which was unnecessary.

58. Another view suggested that in some instances a
revision committee might be preferable to a reVision con
ference. The revision committee could be a representative
body made up of a certain number of States parties to the
convention which would be able to act more expeditiously
and with less formality than a full revision conference com
posed of all States parties to the convention. It was noted
that particularly with respect to conventions to which a
large number of States were parties, the convening of a full
revision conference would be a substantial undertaking. It
was thought not to be feasible to convene such a conference
every time liability limits were to be reviewed. Moreover,
although the purpose of such a confereace would be to
revise the limits of liability, it would be difficult to restrict
the conference to that issue and to avoid attempts to revise
other aspects of the convention.

59. According to yet another view, under a committee
procedure every Contracting State should have the oppor
tunity to participate in the meeting in view of the future
binding effect of an amendment on all Contracting States.

60. According to one view, the effects of inflation
upon liability limits should be dealt with uniformly among
all conventions with limitation of liability provisions, and
that this uniformity would be difficult to promote if dif
ferent conventions employed different revision processes.
However, a contrary view suggeste.d that it was not neces-
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sary for all conventions to react in the same way to a given
increase in inflation. Each convention was subject to its
own specific circumstances, and it should be able to respond
to an increase in inflation in accordance with these circum
stances.

61. The Working Group was of the view that any revi
sion should be implemented rapidly, otherwise the new limits
could be overtaken by inflation or deflation by the time
they entered into force. In this context the Working Group
discussed whether revisions adopted by a revision conference
or a revision committee should be made binding on all
States parties without requiring ratification by them. In this
regard, it was pointed outthat ratification procedures typi
cally took 5 to 10 years to complete, which made it import
ant to avoid the necessity of ratification.

62. There was general agreement on the principle that
States parties to a convention not wishing to accept revised
liability limits adopted by a revision conference or a revision
committee should be compelled either to accept the new
limit or to withdraw· from the convention. They should not
be permitted to retain the old limits. It was suggested that
this rigid approach was necessary to avoid multiple limits of
liability within the same convention regime. It was suggested
that if a particular revision were adopted by the required
majority of States parties, it would be unwise to compromise
the principle of uniformity by permitting several liability
limits to exist simply for the sake of keeping within the
convention regime the small percentage of States parties
which chose not to accept the revision.

63. It was suggested that making a revision binding
upon all States parties which had not denounced the con
vention had the additional advantage of easing the role of
domestic courts, which would not have to determine whether
a particular State party had accepted the revised limits of
liability.

64. As one possible approach to these issues, it was
suggested that a revision of liability limits accepted by a
stipulated majority of States parties could be made binding
upon all States parties to the convention after the lapse of
a certain period of time, which might be one year. Within a
given amount of time prior to the expiration of this period,
States parties which could not accept the revised limits
could denounce the convention.

65. The Working Group recognized that a procedure
whereby an increase or decrease in the limits of liability
adopted by a revision conference or revision committee
that would come into force for all States at the same time
could cause difficulties of a procedural nature for some
States. Those States for which treaties are not self-execu
ting might have to implement the increase or decrease in the
limit of liability by legislation. If that were the case, a cer
tain period of time would be required. It was also recog
nized that unexpected events could delay the implement
ation procedure beyond the normal period of time. It was

stated that the envisaged procedure should not, if possible,
lead a State to be in breach of its international obligations.

66. The Working Group requested the Secretariat to
prepare a draft text in the light of the discussions, in con
sultation with interested delegations. The draft text sub
mitted in response to this request is as follows:

"Sample amendment procedure for limit of liability

"1. The Depositary shall convene a meeting of a
Committee composed of a representative from each Con
tracting State within the first year after the present [Pro
tocol-Convention] comes into force to consider amend
ing the amounts in article [ ]. Thereafter, the Deposit
ary shall.convene the Committee

"(a) When a request has been made by at least [ . ]
Contracting States, or

"(b) When there has been a change in the [Consumer
Price Index published by the International Monetary
Fund] of at least [ ] per cent, provided that at least
five years have passed since the Committee last met.

"2. Amendments shall be adopted by the Committee
by a [ ] majority of its members present and voting.*

"3. Any amendment adopted in accordance with
paragraph 2 of this article shall be notified bythe Deposi
tary to all Contracting States. The amendment shall be
deemed to l;J.ave been accepted at the end of a period of
[ ] months after it has been notified, unless within that
period not less then [one-third] of the Contracting States
have communicated to the Depositary that they were
unable to accept the amendment. An amendment
deemed to have been accepted in accordance with this
paragraph shall enter l'nto force for all Contracting
States [ ] months after its acceptance.

"4. A contracting State which has not accepted an
amendment shall nevertheless be bound by it, unless
such State denounces the present Convention in accord
ance with article [ ] before the amendment has
entered into force.

"01< The Confll1ence of Plenipotentiaries may wish to insert a
list of criteria to be taken into account by the Committee."
(Footnote in original.)

67. A question arose concerning the number of States
whose objection to an amendment could prevent it from
coming into force. According to one view, a minority of
States should not be permitted to prevent if from coming
into force. It was suggested that the interest of States were
sufficiently safeguarded by their being able to present their
views at the meeting of the committee to revise the liability
limits. If they are unable to accept the revised liability
limits they should withdraw from the convention.

68. Under one view a quorum requirement should be
established for the meetIng of the revision committee to
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ensure that a small number ofStates at such a meetingwould
not produce a revision of the liability limits which would
bind other States parties.

69. Under another view a.quorumrequirement was not
advisable, especially fpr those conventions to which a large
number of States were parties. Many States which did not
hold strong views on the question to be submitted to the
meeting might not attend, even though they would not be
opposed to an increase in the limit of liability.

70. It was suggested that providing a minority ·of
States the means,. to prevent an amendment from coming
into force served as a safeguard for the convention. If a
significant minority could block the amendment, they would
not be compelled to withdraw from the cQnvention.

71. A question was raised as to whether States voting
in favour of an amendment at a meeting of a revision com
mittee should later be able to object to its coming into
force, Concern was expressed that States might have become
accustomed to traditional procedures, according to which
their votes in favour·.of an instrument were not necessarily
binding.

72. According to one view, States voting in favour of
an amendment should not be able to object to its coming
into force. Another view suggested, however, that particu
larly if a decision adopting im amendment wete taken by a
qualified majority, States parties, ij1cluding those voting in
favour, should be able to reflect upon this decision. It wa~
pointed out that the delegate of a State might vote in
favour of an amendment as a' result of a misunderstanding,
perhaps produced by communication difficulties. with his
home Government.

73. There was general agreement in the Working Group
that States voting in favour of an amendment should be
able to object to its coming into force.

74. The Working Group agreed to delete from subpara
graph (b) of paragraph 1of the sample procedure the require
ment that a meeting be convened upon a given change in
the consumer price index. The meeting should be convened
on the request of a given number of Contracting States or
when a specific time had passed since the committee last
met.

75. According to one view, five-year intervals between
meetings of the committee were too long. During these
intervals the purchasing power of liability limits could
erode by -as much as 50 per cent. According to another view,
five years was adequate, since if States desired a meeting to
amend limits sooner, they could request it pursuant to sub
paragraph (a).

76. It was generally agreed that five-year intervals were
sufficient.

77 . In connection with paragraph 4 of the sample pro
cedure, it was pointed out that the amended liability limits
would not be effective' as to States which denounced the

convention. A denunciation might not become effective
until after the amended liability limits had come into force;
in such a caSe the denouncing State would remain subject
to the old limits until the denunciation took effect.

78. According to one view, because it was undesirable
for· two limits of liability to exist under a convention, the

,denunciation of a State party should take effect upon the
coming into force of the amendment.

79. According to another view, the existence of two
limits in the same convention for a short period of time was
not an insurmountable problem. The unamended limits of
liability should' apply to a State until its denunciation
becomes effective.

80. It was pointed out that if a denunciation became
effective at the time the amended limits came into force, in
many cases the normal denunciation period would be
shortened. This could create problems in conventions in
which the parties needed time to adjust to the new situa
tion which would exist as a result or'the withdrawal of the
denouncing party.

81. One solution was to delay the coming into effect
of the amended limits until the denunciation of a withdraw
ing party had become effective. This solution was not gene
rally accepted.

82. Another possible way to deal with this problem
and to avoid two limits of liability in the same convention,
was to extend the time period for the amended limits to
come into effect, and to have a denunciation become effect
ive upon the coming into effect of the amended limits.

83. The Working Group requested that a new draft
text be prepared in the light of the discussions. The new
draft text is as follows:

"Sample amendment procedure for limit of liability

"1. The Depositary shall convene a meeting of a
Cominittee compose,d of a representative from each Con
tracting State to con,sider amending the amounts in
article [ ]

"(a) Upon the request of at least ] Contracting
States, or

"(b) When.five years have passed since the Committee
last met.

"2. lithe present [Protocol-Convention] comes into
force more than five years after it was opened for signa
ture, the Depositary shall convene a meeting of the Com
mittee within the first year after it comes into force.

"3. Amendments shall be adopted by the Committee
by a [ jmajority of its members present and voting. *

"* The Conference of Plenipotentiaries may wish to insert a
list of criteria to be taken into account by the Committee."
(Footnote in original.)
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"4. Any amendment adopted in accordance with
paragtaph 3 of this article shall be notified by the Deposi.
tary to all Contracting States. The amendment shall be
deemed to have been accepted at the end of a period of
.[6] months after it has been notified, unless within that
period not less than [one-third] of the Contracting States
have communicated to the DepositarY that they w.ere
unable to accept the ~roendment. An amendment deem
ed to have been accepted in accordance with this para
graph shall enter into force for all Contracting States [12]
months after its acceptance.

"5. A Contracting State. whjch has not accepted an
am~ndment shall nevertheless be bound by it, unless
such State denounces the present Convention at least
one month before· the amendment has entered into force.
Such denunciation shall take effect when the amend
ment enters into force.

"6. A State acceding to this Convention shall be
bound by any amendment which has been accepted in
accordance with paragraph 4. When an amendment has
been adopted by the Committee but the [6] month period
for its acceptance has not yet expired, a State acceding
to this Convention shall be deemed. to have accepted
such amendment unless that State declares upon deposit
of its instrumellt of accession with. the Depositary that
it does not accept it.

84. The opinion w?s expressed that since the object of
this sample procedure was the. same as that contained in the
Sample Price Index Provision, namely, to adjust liability
limits, the sample procedure should refer to "adjustments"
,rather than to "amendments". This would make it clear
that, the purpose of the revision was merely to adjust the
conventio!1 to its original intention. It was suggested that
this might eliminate any necessity of SUbmitting a revision
of the limits to national parliaments for approval.

85. Another view suggested that the use of the word
"adjustment" could wrongly imply that the revision ofthe
limits was based only on a price index. It should be possible
to base a revision upon other criteria in addition to an
increase in inflation.

86. It was suggested that if the words "increasing or
decreasing" were used in paragraph 1, it would make it
clear that the purpose of the revision procedure was only to
change the limits of liability. In that case the word "amend
ments" could remain elsewhere in the sample proVision,
since it would be clear that the amendments referred to
were the increases or decreases of the liability limits. This
approach was agreed to by the Working Group.

87. With reference to paragraphs 1 (b) and 2, it was
pointed out that these provisions did not provide for the
first meeting of the Committee if the convention or proto
col came into force less than five years after it had been
opened for signature. It was therefore agreed to add, in
paragraph 1 (b), thaUa meeting shall be convened five years

after the convention or protocol has been opened for signa
ture.

88, With reference to paragraph 6, it was generally
agreed that if a revision had entered into force before a
State acceded to the convention, the State should be bound
by the revised limits. Moreover, a State which acceded after
the revised limits had been accepted but before they had
entered into force should also be bound by them when they
did enter into force.

89. A question arose as to the position of a State
which acceded before the expiration of the six-month
period follOWing the adopting of the revised limits by the
revision committee, but who lodged an objection to the
revised limits during the six-month period. The question
was whether such a State should be counted toward the
one-third of States parties whose objections would prevent
the revised limits from coming into force. It was generally
agreed that such a State should not be counted for this pur
pose. In order to give effect to this understanding it was
agreed that the Contracting States which could express
their objection under paragraph 4 should only be States
which were parties at the time of adoption of the amend
ment by the committee.

90. The Working Group decided to adopt the following
text and to recommend it to the Commission as the other
alternative means of revising limit of liability provisions in
conventions:

"Sample ~mendment procedure for limit of liability

"1. The Depositary shall convene a meeting of a
Committee composed of a representative from each Con
tracting State to consider increasing or decreasing the
amounts in article [ ]

"(a) Upon the request of at least [ 1Contracting
States, or

"(b) When five years have passed since the [Protocol
Convention] was opened for signature or since the Com
mittee last met.

"2. If the present [Protocol-Convention] comes
into force more than five years after it was opened for
signature, the Deppsitary shall convene a meeting of the
Committee within the first year after it comes into force.

"3. Amendments shall be adopted by the Committee
by a [ ] majority of its members present and voting. *

"4. Any amendment adopted in accordance with
paragraph 3 of this article shall be notified by the Deposi
tary to all Contracting States. The amendment shall be
deemed to have been accepted at the end of a period of
[6] months after it has been, notified, unless within that
period not less than [one-third] of the States that were

"* The Conference of Plenipotentiaries may wish to insert a
list of criteria to be taken into account by the Committee."
(Footnote in original.)
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Contracting States at the time of the adoption of the
amendment by the Committee have communicated to
the Depositary that they do not accept the amendment.
An amendment deemed to have been accepted in accord
ance with this paragraph shall enter into force for ail
Contracting States [12] months after its acceptance.

"5. A Contracting State which has not accepted an
amendment shall nevertheless be bound by it, unless
such State denounces the present Convention at least
one month before the amendment has entered into force.
Such denunciation shall take effect when the amendment
enters into force.

"6. When an amendment has been adopted by the
Committee but the [6] month period for its acceptance
has not yet expired, a State becoming a Party to this
Convention during that period shall be bound by the
amendment if it comes into force. A State becoming .a
Party to this Convention after that period shall be bound
by any amendment which has been accepted in accord
ance with paragraph 4.

A UNIVERSAL UNIT OF ACCOUNTFOR
LIABIUTY CONVENTIONS

91. During its detailed consideration of the draft texts
before it, the Working Group returned to the consider
ation of the use of the SDR as the unit of account in inter
national transport and liability conventions.

92. The delegate of the Soviet Union stated that
although the Soviet Union was not a member of the Inter
national Monetary Fund and under its law the Special
Drawing Right could not be used as a means of payment,
the Soviet Union was prepared to agree to the use as a unit
of account in international transport and liability conven
tions of the SDR as calculated by the IMF. It did not insist
that these conventions include a separate means of calcula
ting the limit of liability in "monetary units" equivalent to
specified quantities of gold, as had previously been the case.
In this matter it could not, of course, speak for other States
which were also not members of the International Mone
tary Fund which might wish to continue to calculate the
limit of liability in "monetary units".6

93. The Working Group welcomed this statement of
the delegate from the Soviet Union. It expressed its hope
that other States which were not members of the Interna
tional Monetary Fund would also be able to rely upon the
SDR as the unit of account in limit of liability provisions in
international conventions.

94. The Working Group noted that under a provision
such as article 26, paragraph 1, of the Hamburg Rules,*
"The value of a national currency in terms of the Special

* Yearbook ... 1978, part three, I, 'B.
6 Also see the written statement submitted by the delegation of

the Soviet Union in the Annex to this report.

Drawing Right of a Contracting State which is not a member
of the International Monetary Fund is to be calCulated in a
manner determined by that State." The Working Group took
note of the statement of the observer from Switzerland that
Switzerland, which is also not a member of the International
Monetary Fund, establishes the value of the Swiss franc in
terms of the SDR through a cross-rate with the United
States dollar.

95. It was suggested that in future conventions or in
revisions of conventions which use a unit of account article
in the, form ofarticle 26, paragraph 1of the Hamburg Rules,*
the third and fourth sentences might read as follows:

"The value of a national currency, in terms of the
Special Drawing Right, of a Contracting State which is
a member of the International Monetary Fund is to be
calculated in accordance with the method of valuation
applied by the International Monetary Fund in effect
at the date in question for its operations and transactions.
The value of the Special Drawing Right in terms of the
national currency of a Contracting State which is not a
member of the International Monetary Fund is to be
calculated in a manner determined by that State."

It was noted by the delegation that made this suggestion
that this change in text, which presented the relationship
between the SDR an<;i the national currency in a more
logical order for the States not members of the IMF, was
not meant to introduce changes in substance but was' better
suited to the currency regulations of some States which
are not members of the IMP.

96. Another formulation of article 26, paragraph 1
which was suggested for consideration was as follows:

"The unit of account referred to in article [ ] of this
Convention is the Special Drawing Right as defined by
the International Monetary Fund. The amounts men
tioned in article [ ] are to be expressed in the national
currency of a State according to the value of such cur
rency at the date of judgment or the date agreed upon
by the parties. The [relationship] [equivalence] between
the national currency of a Contracting State which is a
member of the International Monetary Fund and the
Special Drawing Right is to be calculated in accordance
with the method of valuation applied by the Internatio
nal Monetary Fund in effect at the date in question for
its operations and transactions. The [relationship]
[equivalence1between the national currency of a Con
tracting State which is not a member of the Internatio
nal Monetary Fund and the Special Drawing Right is to
be calculated in a manner determined by that State."

97. The Working Group decided to recommend to
the.Commission that it recommend that in the preparation
of future international conventions containing,limitation
of liability provisions or in the revision of existing conven-

* Yearbook ... 1978, part three, I, B.
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tions the unit of account article be substantially in the

form of article 26, paragraph 1 of the Hamburg Rules and
of paragraph 4 as modified to the extent necessary by the
deletions of paragraphs 2 and 3.

CONCLUSION

98. The Working Group thus concluded its delibera
tions in response to the man\iate entrusted to it by the
Commission. The conclusions reached by the Working
Group are contained in paragraphs 54, 90 and 97. All
decisions were taken by consensus.

.ANNEX

Statement of the delegation of the Soviet Union*

Guided by the task which the Commission entrusted to this
Working Group - namely, "establishing a system for determining
a universal unit of constant value which would serve as a point of
reference in international [transport and liability) conventions for
expressing amounts in monetary terms" - the Soviet Union is
prepared to agree to the use for these purposes of the SDR as a
unit of account calculated by the International Monetary Fund
on the basis of a "basket" of the principal currencies of the capi-

* Original: Russian.

talist countries. The Soviet Union assumes, in this connection,
that the limits of liability fixed in these units will, for practical
purposes, be converted intQ the national currencies of thecountties
participating in the conventions, on the basis of their published
currency exchange rates.

In taking this step, the Soviet Union hopes that it will help to
eliminate the dualism in the methods of calculating liability under
international conventions, a dualism which has persisted until re
cently since the time when the major capitalist currencies were
backed by gold. This step does not imply any change in the
Soviet Union's positions vis-a·vis IMF, but is an indication of its
desire to find constructive approaches to the .solution of existing
international problems in keeping with the traditions of co-operation
which have been established in the climate of international detente.
In the view of the Soviet Union, the use of the SDR unit of account
to express the limit of liability in international conventions must not
encroach on the basic provisions in the currency leglislation of
those co'untries which are not members of IMF and which, conse
quently, do not recognize the SDR as a medium of international
payments.

Inasmuch as amounts expressed in SDRsare subject to deprecia
tion under the effect of inflation, the task of maintaining their con
stant value can, in a more or less satisfactory manner, be solved by
indexing these amounts to the current prices of the goods and
services characteristic of the kinds of liability in question. The par
ticipants in the conventions must themselves determine the repre
sentative composition of these "baskets", and the' Commission must
subsequently ensure that their value is periodically calculated by
competent international organizations (e.g. UNCTAD).The indexes
obtained in this way may be used under the conventions for the
periodic adjustment of the initial amounts of liability.

2. WORKING PAPER SUBMITTED TO THE WORKING GROUP ON INTERNATIONAL NEGOTIABLE INSTRUMENTS AT ITS
TWELFTH SESSION (VIENNA, 4-12 JANUARY 1982): REpORT OF THE SECRETARy-GENERAL: UNIT OF ACCOUNT OF
CONSTANT VALUE (A/CN.9/WG.IV/WP.27)*

CONTENTS

Paragraphs
INTRODUCTION 1-4
I. SDRAS A UNIT OF ACCOUNT 5-9

II. POSSIBLE SOLUTIONS FOR THE MAINTENANCE OF REAL VALUE 10-47
A. Basket of goods and services characteristic of international trade 10-17
B. SDR with periodic adjustments to the limit of liability........................................ 18 -42

1. Use of index clause 18-26
2. ReVision conference 27 -40

(a) General remarks 27·30
(b) Convening of the conference 31-35
(e) Entering into force ;...................... 36-40

3. Relationship between unit of account and monetary unit 41-42

CONCLUSION 43-47

Page
ANNEX I

ANNEX II
ANNEX III
ANNEX IV

ANNEX V

ANNEX VI

* 23 November 1981.

Proposal by France for the Programme of Work of the Commission made at
its eleventh session, A/CN.9/156, annex .
Hamburg Rules, article 26 .
Sample SDR price index provision .
Hamburg Rules. article 33 ..
Convention on Civil Liability for Oil Pollution Damage Resulting from
Exploration for and Exploitation of Seabed Mineral Resources, article 9 ......
Transport and Liability Conventions and Protocols to such Conventions
which use the SDR for the Unit of Account ..

268
269
269
269

269

270



Part Two. International payments. 263

I~troduction

1. At its eleventh sessi.on the Com!11ission adopted
the proposal of the delegation of France that the Com
mission "should study ways of establishing a system for
determinlng a universal unit of constant value which.
would serve as a pQint of reference in international [trans
port and liability] conventions for expressing amounts in
monetary terms". 1

2. The proposal was examined by the UNCITRAL
S~udy Group on International Payments at its meetings in
1978, 1979 and 1980. The Study Group was of the view
that the most desirable approach was to combine the use
of the Special Drawing Right (SDR) with a suitable index
which would preserve over time the purchasing power of
the monetary values set forth in the international conveni
tions'in question.

3. At its fourteenth session the Commission had be
fore it a report of the Secretary-General (A/CN.9/200)*
which reflected the view of the Study Group. The report
contained an annex prepared by the Staff of the Inter
national Monetary Fund at the request of the Commission's
secretariat which discussed issues relating to the choice
of an appropriate indeXft<;> be used in connection with the
SDR. It was there suggested that for most purposes a con
sumer price index would be suitable, but that other in
dexes could be used if desired.

4. The Commission at its fourteenth session. referred
the matter to the Working Group on International Nego
tiable Instruments.2 The Working Group was requested to
consider various possibilities in regard to the formulation
of a unit of account of constant value and to prepare a
text, if possible. The Secretary-General was requested to
conduct such studies as seemed desirable in the light of
the discussion in the Commission and to submit those
studies to the Working Group. This report is submitted
in response to that request.

I. SDR as a unit of account

5. The limits of liability in most transport and liability
conventions adopted prior to 1975 were expressed in units
of account measured in gold. Although a few earlier con
ventions had mentioned specific national currencies,3 most
later conventions defined the unit of account as either 10/31

* Yearbook ... 1981, part two, II, C.
1 Official Records ofthe General Assembly, Thirty·third session,

Supplement No. 17 (A/33/17), para. 67 (Yearbook ... 1978, part
one, II, A). The French proposal as contained in A(CN.9/156/Annex
is set forth in Annex I to this report.

2 Official Records ofthe GeneralAssembly, Thirty·sixth session,
Supplement No. I7 (A/36/17), para. 32 (Yearbook ... 1981, part
one, A).

3 The limits of liability in the International Convention for the
Unification of Certain Ruies of Law Relating to Bills of Lading (Brus
sels, 24 August 1924) were expressed in pounds sterling. According
to article 9 the monetary unit was "to be taken to be gold value".
By a Protocol of 23 February 1968 the Poincare franc was substi-

of. a .gram of gold of millesinial fineness nine hundred,
otherwise known as-the germinal franc, or 65.5 milligrams
of gold of millesimal fineness nine' hundred, otherwise
known as the Poincare franc. In 1975 three protocols were
adopted to the Warsaw Convention for the Unification of
Certain Rules relating to International Carriage by Air by
which the Poincare franc was replaced as the unit of account
by the Special Drawing Right (SDR).4 The formula first
adopted in Montreal has been modified in several later con
ventions. The currently standard formulation was first used
in. the Hamburg Rules. s

6. The SDR has been chosen as the unit of account in
these conventions primarily because of the stability of its
exchange rate. A second important reason has been that the
value of the SDR is calculated and published daily by the
International Monetary Fund for 43 currencies. The value
of any other currency measured in SDR can easily be calcu
lated so long as it has an exchange rate with anyone of
those 43.

7. However, since the national law of some non-mem
ber States of the International Monetary Fund does not per
mit their use of the SDR, the Hamburg formula also pro
vides a separate rule of calculation for those States. The
limit of liability is expressed in "monetary units", which
are equivalent to the gold content either of the germinal
franc or of the Poincare franc depending on the conven
tion. Since the original value of the SDR was equal to
0.888 671 grams of fine gold, an amount almost exactly
equal to the gold content of three germinal francs or to
fifteen Poincare francs, the limits of liability in the various
conventions as expressea in "monetary units" are three
or fifteen times those limits as expressed in "units of
account", subject to rounding.

8. This coupling of a "monetary unit" expressed in gold

tuted for the pound sterling. By a further Protocol of 21 December
1979 the SDR was substituted for the Poincare franc.

The limits of liability in the Convention for the Unification of
Certain Rules Relating to International Carriage by Air (Warsaw, 12
October 1929) were "c\'e'emed to refer to the French franc consisting
of 65.5 milligrams of gold of millesimal fineness 900" (art. 22..
para. 4). The reference to the "French" franc was removed by a Pro
tocol of 28 September 1955. ·By Protocols of 25 September 1975
the SDR was substituted for the franc in the Convention, and the
Convention as amended.

A more recent liability convention which refers specifically to a
national currency in the limit of liability provision is the Vienna
Convention on Civil Liability for Nuclear Damage (21 May 1963)
which uses the United States dollar. "The United States dollar refer
red to in this Convention is a unit of account equivalent to the value
of the United States dollar in terms of gold on 29 April 1963; that is
to say US$35 per one troy ounce of fine gold." (Art. V, para. 3).

~ The three protocols of 25 September 1975 amend the original
Convention signed at Warsaw on 12 October 1929, the Convention
as amended by the Protocol Done at The Hague on 25 September
1955, and the Convention as amended by the Protocols Done at The
Hague on 28 September 1955 arid at Guatemala City on 8 March
1971. A fourth protocol adopted on the same date Jllade substantive
amendments to the Convention and, at the same time, substituted
the SDR for the Poincare franc.

S United Nations Convention.on the Carriage of Goods by Sea,
1978 (Hamburg"31 March 1978), a,rt. 26 (Yearboqk ... 1978, part
three, I, B). The text of the article is reproduced in annex II to this
report.
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with a "unit of account" expressed in SDR has seemed to
raise no fundamental objections on the part of the non·
member States of the International Monetary Fund. It is,
however, a less than completely desirable solution that the
limit of liability in the same convention should be expressed
in two different units for different States. More important,
however, is the fact that the member States of the Interna·
tional Monetary Fund are required to calculate the limit of
liability in their national currencies in accordance with the
method of valuation of their currencies in terms of the SDR
applied by the International Monetary Fund in effect at the
date in question. On the other hand, those States for which
the limits of liability are expressed in monetary units are
required to calculate the limit of liability in their national
currency according to the law of the State concerned. In
order to achieve a uniform result, the conversion from
monetary units is to be made in such a manner as to ex·
press in the national currency of the State as far as possible
the same real value of the limits of liability as are ex·
pressed in units of account measured in SDR. There is
no experience as yet whether this admonition will achieve
the desired result.

9. The Hamburg formula does not provide a solution
for the problem of inflation (or deflation), which has the
same type of effect on a basket of currencies such as the
SDR as it does on a national currency. The major effort in the
diplomatic conferences which have adopted the conven·
tions and protocols using the SDR as the unit of account
has been to devise means of expeditiously revising the limit
of liability by a revision conference or by other institutional
means. These efforts are discussed further below.6

II. Possible solutions for the maintenance
of real value

A. BASKET OF GOODS AND SERVICES CHARACTERISTIC

OF INTERNATIONAL TRADE

10. It is in this context that the delegation of France
suggested at the eleventh session of the Commission that
UNCITRAL might "explore the possibility of creating a
unit which would be determined and would evolve by
reference to the value of a number of goods and services
characteristic of international trade". 7 In discussing the
proposal this report is limited to a consideration of some of
the institutional consequences of creating such a unit of
account for transport and liability conventions. It does not
attempt to suggest what might be the content of the
basket itself.

11 . The use of an appropriate basket of goods and ser·
vices as the unit of account in international transport and

6 See paras. 27 to 40.
7 See annex 1.

liability conventions would overcome the two objections
raised to the use of the SDR. In a period of inflation the
limit of liability, as measured by the national currencies
in which payment for damages would eventually be made,
would automatically increase and there would be no political,
though there might be economic, reasons for any State
not to apply the unit of account.

12. The composition of the basket to be used as the
unit of account should be such that an increase in loss in
monetary terms suffered by a claimant due to inflation
would be matched by an increase in the limit of liability.
Ideally, the basket should match the characteristics of
the type of damage for which compensation would be
claimed. Ultimately, this would call for a separate basket
of goods and services for each convention since there are
important differences in the nature of the losses which are
suffered under them. These losses include death or bodily
injury to individuals, loss or damage to their luggage, loss
or destruction of goods carried as freight by sea, air, rail,
road and inland waterways, and damage to shore lines,
fisheries and the like from oil pollution.8 No single basket
of goods and services could be fully appropriate for all
these purposes.

13. This degree of precision, however, may not be
necessary. A limit of liability in a convention is chosen in the
first instance through a process which does not admit of
fine calculations. The purpose of a unit of account of con·
stant value would be to ensure that the real value of the
limit of liability remained approximately the same as origi
nally agreed. Therefore, it would be reasonable to expect
that one, or no more than two or three, baskets of goods
and services would adequately serve the purposes for all
the conventions in question.

14. Nevertheless, the choice of the goods and services
to be included and the weights to be given to each would
lead to significant differences in the result over an extended
period of time. Moreover, the changing character of interna
tional trade would suggest that a mechanism would be neces
sary to substitute from time to time different goods or ser
vices for those in the basket as originally calculated or to
change their weights. Therefore, the services of a technically
qualified international statistical or economic organization
would be necessary to suggest the content of the original
basket or baskets, to suggest revisions of the content as
needed, and to calculate the value of the basket or baskets
at the periodic intervals called for in the unit of account
provision.

15. It would be possible that the organization so
charged would be given the authority to construct, calcu
late and revise the basket under criteria set forth in the unit
of account provision. More likely, however, that organiza-

8 A list of transport and liability conventions in which the SDR
has been adopted as the unit of account is contained in annex VI.
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tion would report to some other political or legal entity
which would make the final decision.

16. The value of the basket as calculated would have
to be available to its ultimate users throughout the world.
This suggests that arrangements would have to be made for
its prompt publication in a suitable manner by an approp
riate international body.

17. The value of the basket of goods and services would
ultimately have to be calculated in some monetary unit or
unit of account for monetary purposes. That monetary unit
or unit of account could be a national currency widely used
in international trade, However, that would leave the unit
of account in question subject to the exchange fluctuations
of the currency chosen. Therefore, it would be preferable
that a basket of currencies such as the SDR be used as the
basis for calculation. If the value of the basket of goods and
services were published as a ratio of the current value to
that of some fixed earlier date, it would serve as an index
which could be applied directly to the limits of liability.

B. SDR WITH PERIODIC ADJUSTMENTS TO THE LIMIT

OF LIABILITY

1. Use of index clause

18. The report submitted by the Secretary-General
to the fourteenth session of the Commission suggested
that the b~st available method for creating a unit of
account of constant value was to combine the use of the
SDR with a suitable price index linked to the SDR.9 The
report contained an annex prepared by the staff of the
International Monetary Fund in which it was stated that:

"If the SDR in conjunction with a suitable SDR
price index were chosen as a unit of account for use in
international conventions, the data needed for calcula
ting monthly values of the index, as well as monthly
exchange rates between the SDR and the currencies
of IMF member countries (and of some non-member
countries) would be available in the monthly IMF
publication International Financial Statistics. More
over, there would in principle appear to be no obstacle
to calculation of the monthly price index by the IMF
staff, with a delay of no more than three months."IO

19. In the annex were discussed a number of the fac
tors to be considered in the creation of such an index. It
was suggested that for most purposes a consumer price
index would be suitable. It was recognized, however, that
it would be possible to specify any of a number of other
price indexes - producer prices, export prices, GNP defla
tors etc. - if that were found to be preferable. As to the
country composition of the index, the annex stated that it
would be best to combine the national price indexes of the

9 A/CN.9/200 (Yearbook ... 1981, part two, II, C).
10 Ibid., annex I, p. 6.

countries whose currencies were contained in the SDR cur·
rency basket with weights corresponding to the currency
composition of the basket.

20. This proposal would combine the relative stability
of the SDR, a mechanism for adjusting the limit of liability
in order to maintain its real value, the agreement ofa techni
cally qualified organization to undertake the necessary cal
culations, and a means of publishing the results.

21. To this proposal the objection was raised in the
Commission that indexing contributed to inflation. 11 If
indexing were generalized throughout the economy, a rise
in prices would automatically increase various monetary
obligations, such as wages, rents and' pensions, bringing
about added costs and further inflation.

22. The objection to indexing as stated in the Com
mission was not an objection to an increase in the limit of
liability. Indeed, it was recognized that the limits of liabi
lity must be increased periodically in a period ofinflation.12

The objection to indexing lies in the direct link between the
increase in prices which has already occurred and the conse
quent increase in costs which occurs as a result of the use
of the index. It is feared that once the inflationary process
begins, there is no possibility of breaking the circle.

23. It would appear that the use of an index in connec
tion with a limit of liability provision in a transport or liabi
lity convention would not have the same degree of infla
tionary effect. The monetary obligation that arises out
of these conventions exists only to the extent that damage
has occured of the nature described in the convention. If
the limit of liability is at an appropriate level, some of the
claims to be paid would be of a lesser sum. Therefore, an
increase in the limit of liability of a certain percentage
could be expected to lead to an increase in the total amount
of claims paid, and of the insurance premium, of a smaller
percentage.

24. Nevertheless, if the objections to the automatic
adjustment of the limit of liability through the use of an
SDR price index are thought to outweigh its advantages, a
less automatic formula could also be considered.

25. For example, the depositary of a convention could
periodically notify all Contracting States of the new limit
of liability by use of the index. This new limit of liability
might go into effect six months later in the absence of veto
by one third of the Contracting States. 13

26. A variation of the above procedure would be that
the limit of liability might be increased only if the index

11 Offical Records of the General Assembly, Thirty-sixth session,
Supplement No, 17 (A/36/17), para. 28 (Yearbook ... 1981, part
one, A).

12 Ibid" para. 27.
13 See paras. 36-40, below, for similar rules in respect of an

amendment proposed by a revision conference. Of particular impor
tance is the effect on a Contracting State of an increase which has
entered into force even though that State has objected to the in
crease.
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increased by a certain percentage. This would adjust the fre
quency of revision to the rate of inflation. Combining these
two variations, the adjustment in the limit of liability would
be made periodically, but only if the index had increased
by the requisite percentage. 14

2. Revision conference

(a) General remarks

27. The view was expressed at the fourteenth session
of the Commission that it was preferable to adjust the limits
of liability through a revision conference. In addition to
the arguments advanced against the use of an index, it was
stated that "the erosion of currencies was not the only rea
son for changing the limit of liability. Technical changes,
such as a change in the nature of the cargo carried, might
also justify a change in the limit of liability. These factors
could only be taken into account by a revision confel
ence".15

28. On the other hand, the view was expressed that
"recent experience had shown such rapid generalized infla
tion that a revision conference would need to be held at
least every five years for each convention in question if the
limits of liability were not to deteriorate excessively". 16

29. Experience has shown that the traditional proce
dures used to amend a convention, which include adiplo
matic conference and the acceptance of the protocol of
amendment by a high percentage of the Contracting States,
at which time it enters into force only for those States, is
usually time-consuming, costly and problematical as to its
results. As conventions have become more technical in their
concerns and as the need for complete uniformity of text
among the Contracting States has become of greater impor
tance, a number of special procedures have been developed
to facilitate the process of amending a convention and to
apply the amendment to all Contracting States.

30. These special procedures have concentrated on two
aspects, the actions necessary for the revision process to
commence and the actions necessary for the proposedamend
ments to go into force.

(b) Convening of the conference

31. A number of conventions which anticipate future
amendments to various provisions have provided that a re
vision conference should be convened on the request of not
less than one-third of all Contracting States.17 The Ham-

14 See annex III.
15 Official Records of the General Assembly, Thirty-sixth session,

Supplement No. 17 (A/36/17), para. 28 (Yearbook ... 1981, part
one

i
A).
6 Ibid., para. 30.

17 Hamburg Rules, art. 32 (Yearbook ... 1978, part three, I, B);
United Nations Convention on International Multimodal Transport
1980, art. 39 (Final Act of the United Nations Conference on a
Convention on International Multimodal Transport and Convention
on International Multimodal Transport of Goods, TD/MT/CONF/17,
1981).

burg Rules provide, however, that the request of only one
fourth of the Contracting States is necessary to convene
a conference to revise the limit of liabilitY or the unit of
account. 18

32. A variant of this procedure is to be found in the
CVN, the CLN, the CMR, the CVR and in the four proto
cols to these conventions by which the SDR was substi
tuted as the unit of account in place of the germinal
franc. 19 After the convention or protocol has been in force
for three years any Contracting State may request the de
positary to convene a revision conference. The conference
will be convened if, within four months after the deposi
tary has notified the other Contracting States of the re
quest, not less than one-fourth of them notify the deposi
tary of their concurrence with the request. By this rule
the action of only one Contracting State is necessary to
cause the procedure to commence officially and the four
month deadline undoubtedly causes' some pressure on the
other Contracting States to react to the proposal.

33. A procedure which is available in the case of some
conventions is illustrated by the Convention Relative aux
Transports Internationaux Ferroviaires (COTIF) (Berne,
9 May 1980). According to this Convention, which is the
most recent one governing international rail traffic in
Europe and the Middle East, a Revision Commission was
created to decide on proposals for amending the majority
of the substantive rules for the international carriage by
rail of passengers and their luggage (CIV) (annex A to the
Convention) and for the international carriage by rail of
goods (CIM) (annex B to the Convention), including an
increase in the limits of liability.2o The Revision Commis
sion can be convened by the Office Centrale des Trans
ports Ferroviaires on its own initiative or at the request of
five States.* To the extent that the Revision Commission
can propose amendments to the substantive rules contained
in the annexes to the Convention, which are then submitted
directly to the Contracting States for approval, the Commis
sion serves the same role as would a diplomatic conference.

34. Even though the procedure in COTIF relies upon
the existence of a permanent Revision Commission in the
framework of an international organization, a similar pro-

* This sentence has been corrected from the original report.
18 Art. 33 reproduced in annex IV of this report.
19 Convention on the Contract for the International Carriage of

Passengers and Luggage by Inland Waterway (CVN) (Geneva,
6 February 1976) and the Protocol of 5 July 1978; Convention Relat
ing to the Limitation of the Liability of Owners of Inland Naviga
tion Vessels (CLN) (Geneva, 1 March 1973) and the Protocol of
5 July 1978; Coiwention on the Contract for the International Car
riage of Goods by Road (CMR) (Geneva, 19 May 1956) and the Proto
col of 5 July 1978; Convention on the Contract for International
Carriage of Passengers and Luggage by Road (CVR) (Geneva, 1 March
1973) and the Protocol of 5 July 1978.

20 The Revision Commission is created by art. 8. Its competence
to review proposed amendments to the annexes is set forth in art.
19, para. 3. The procedure to be followed is set forth in art. 21. Se~
para. 40, below.
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vision could be envisaged for any convention. For example,
in the Convention on Civil Liability for Oil Pollution
Damage Resulting from Exploration for and Exploitation
of Seabed Mineral Resources (London, 1 May 1977), a Com
mittee composed of a representative of each Contracting
State was established to consider the limits of liability
and extent of required insurance as set forth in that con
vention and to make recommendations to the Contracting
States as to any amendments in those amounts. 21 As in CO
TIF only one Contracting State need request that the Com
mittee be convened to consider amendments to these
amounts. It is to be expected that a Contracting State would
feel less hesitant to convene a meeting of a committee to
consider such an amendment than it would to convene a
diplomatic conference to do so, even if the membership
of the committee was identical to the expected participa
tion in the conference.

35. In addition to these procedures which have already
been adopted in various conventions, it would be possible
to use an index to cause the revision process to commence.
For example, if an appropriate SDR price index increased
by a certain percentage, a revision conference might be con
vened by the depositary. Alternatively, if a given index rose
above a certain percentage, a revision conference might be
convened on the request of one Contracting State, or of
some other similarly small number. For this purpose, the
nature of the index chosen may not be of vital importance
since it would serve only as a device to authorize a State to
request that the revision conference be convened. One sug
gestion would be that if the cost of living index of three of
the five States whose currencies enter into the SDR basket
were to rise by more than 25 per cent, a revision conference
could be convened on the request of one State. Other possi
bilities could also be envisaged.

(c) Entering into force

36. The most difficult procedural problem to be faced
in amending a convention is to decide on the actions neces
sary for an amendment to enter into force after it has been
adopted by a revision conference or by a revision commis
sion, and to decide on its applicability to those Contracting
States to the original convention which have not accepted
the amendment. The traditional rule that the· amendment
enters into force only on its positive acceptance by a cer
tain number of States and only as to those States which
have so accepted it can lead to the situation faced in the
Warsaw Convention where three separate limits of liabi
lity are in force between different pairs of States.

37. The minimal change from traditional practice is
that the original convention provides for the number of
acceptances necessary for an amendment to enter into
force. The Hamburg Rules provide, for example, that an

21 Article 9, reproduced in annex V of this report.

amendment of the limit of liability or of the unit of account
enters into force one year following its acceptance by two
thirds of the Contracting States.2~ In a departure from
traditional practice, after the amendment has entered into
force, a Contracting State which has accepted the amend
ment is entitled to apply the Convention as amended in its
relations with all Contracting States which have not within
six months after the adoption of the amendment notified
the depositary that they are not bound by the amendment.
This procedure, however, still leaves the possibility that two
different limits .of liability might be in force under the con
vention.

38. The Convention on Civil Liability for Oil Pollution
Damage Resulting from Exploration for and Exploitation
of Seabed Mineral Resources (London, 1 May 1977) goes
beyond the Hamburg Rules. If three-fourths of the repre
sentatives of the Contracting States in the Committee form
ed for the purpose of considerjng proposals to amend the
limit of liability vote in favour of an amendment, it enters
into force seven months after it has been notified to the
Contracting States without the need for any positive act of
acceptance.23 However, the old limit of liability remains in
force for any Contracting State which within six months
notifies the depositary Governmen~ that it is unable to
accept the recommended amount.

39. This Convention is also interesting because it is the
only one to indicate factors which should be taken into
account by the Committee in making its recommendation
on a new limit of liability. Those factors are:

"(a) Any information concerning events causing or
likely to cause pollution damage having a bearing on the
objects of this Convention;

"(b) Any information on increases and decreases
occurring after the entry into force of this Convention in
the costs of goods and services of the kinds involved in
the treatment and remedying of marine oil spillages;

"(c) The availability of reliable insurance cover
against the risk of liability for pollution damage.,,24

40. The most far-reaching provision of all is to be
found in COTIF. An amendment decided upon by the Revi
sion Commission enters into force for all Contracting States
on the first day of the twelfth month after it was sent to
them unless one-third of the Contracting States have objec
ted within the firsj four months after the amendment was
sent.2S However, if a State objects within the four months
period and also denounces the Convention at least two
months before the amendment is to enter into force, the
amendment enters into force only at the time the denuncia
tion of the Convention by that State takes effect.

22 Article 33 (Yearbook ... 1978, part three, I, B).
23 Article 9, paras. 3 and 4.
24 Art. 9, para. 2.
2S Art. 21, See para. 33, above.
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3. Relationship between unit ofaccount and
monetary unit

41. The Hamburg formula accepts the necessity, for
those non-member States of the International Monetary
Fund whose national law does not permit the use of the
SDR, of calculating the limit of liability in amonetary unit
in .the ratio of one unit of account measured in SDR to
th!ee monetary units measured in germinal francs (10/31
of a gram of gold of millesimal fineness nine hundred) or to
fifteen monetary units measured in Poincare francs (sixty
five and one half milligrams of gold of millesimal fineness
nine hundred). Therefore, whatever the procedure chosen
for an increase in the limit of liability, it should be such as
to preserve that ratio.

42. To this end, inter alia, the Contracting States
which avail themselves of the possibility of applying the
limit of liability in monetary units should be required to
communicate to the depositary the manner of calculation
of the conversion from monetary units to the national cur
rency·of that State, but they should not be reqUired to
communicate the result of that calculation.26 With this
change an increase in the limit of liability in units ofaycount
and in monetary units would automatically increase the
limit of liability in the national currency of all Contracting
States by a uniform percentage.

Conclusion

43. The erosion of the purchasing value of the maximum
compensation recoverable under conversions which specify a
limit of liability is a serious problem and means should be
found at least to assure periodic increases in the liability as
necessary.

44. At the present time there appears to be no prefer
able alternative to the use of the SDR as the unit of account
for expressing the limit of liability in international conven
tions. The creation of a new unit of account would entail
serious institutional difficulties.

45. Technically, the best method available for the pur
pOlle of maintaining the real value as regards the limit of
liability is to combine the use of the SDR with a suitable
price index linked to the SDR. However, if the objections
to the automatic adjustment of the limit of liability through
the use of an SDR price index are thought to outweigh its
advantages, less automatic procedures can be envisaged

26 For example, when Czechoslovakia signed the Hamburg Rules
on 6 March 1979, it declared, in conformity with article 26, that the
conversion of the amounts of the limit of liability ipto the Czecho
slovak currency was to be made in the ratio of 0.48 Czechoslovak
koruna (Kes) to one monetary unit, and that "the limits of liability
provided for in this Convention to be applied in the territory of the
Czechoslovak Socialist Republic are fIxed as follows:

6,000.- Kes per package or other shipping unit, or
18. - K~s per kilogram of gross weight of the goods."

An increase of the limit of liability as expressed in units of account
or monetary units would not, therefore, automatically increase the
limit of liability in Czechoslovak koruny as it would in currencies of
member States of the International Monetary Fund.

whereby a certain increase in the index or passage of a cer
tain period of time would cause the procedure for increas
ing the limit of liability to commence.

46. If it is considered that on balance it is preferable
for the limit of liability to be increased through .a revision
conference, or through a revision committee, various steps
can be taken to facilitate the convening of the conference
or commission and to bring into force the amendment.s
adopted by it.

47. The Working Group might wish to consider these
suggestions and decide whether any of them should be
recommended to the Commission. The Working Group
might also wish to consider whether the suggestions to be
recommended to the Commission should be in the form of
a draft text and, if so, whether it would wish to commence
the preparation of such a text at this session of the Working
Group.

ANNEX I

Proposal by France for the Programme of Work of the Commission
made at its Eleventh Session (1978)

(A/CN.9/156, annex)*

At the recent United Nations Conference on the Carriage of
Goods by Sea, the question of determining a unit of account which
would enable the amounts fixed by the Convention on the Carriage
of Goods by Sea to be expressed in national currencies was raised
once again.

The abandonment of the reference to gold in transactions be
tween monetary authorities in 1968 and the discontinuance of the
convertibility of the dollar into gold in 1971 spelled the end of the
system of reference to gold which had been used for decades in
international conventions on carriage and liability, whether in the
form of the so-called germinal franc (10/31 miligrams of gold of
millesimal fIneness nine hundred), used principally in conventions
on carriage by rail, road and inland waterway, the Poincare franc
(65.5 milligrams of gold of millesimal fineness nine hundred), used
mainly in conventions on carriage by air or sea, or the E.M.A. unit
(0.88867088 milligrams of fine gold) of the European Monetary
Agreement and the Paris Convention on Civil Liability in the field of
Nuclear Energy.

The most recent conventions have used the International Mone
tary Fund unit known as "special drawing rights" (SDR). This is
only a temporary solution, however, for SDRs, which are made up
essentially of a "basket" of currencies, do not guarantee a constant
real hlue. Above all, they pose very serious problems for countries
which are not members of IMF, for whom a different system must
be established. This difficulty now arises each time a unit of value
has to be expressed in an international convention, and none of the
solutions proposed so far, however ingenious, has been completely
acceptable to everyone.**

The French Government suggests that, as part of its long-term
programme of work, UNCITRAL should study ways of establishing
a system for determining a universal unit of constant value which
would serve as a point .of reference in international conventions for

* As a document of the eleventh session of the Commission it
was also reproduced in Yearbook ... 1978, part two, IV, C.

** On this point, see document A/CONF.89/C.l/L.I09 of the
United Nations Conference on the Carriage of Goods by Sea. (Foot
note in original.) (Official Records, A/CONF.89/14, part one, E,
ANNEX.)
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expressing amounts in monetary terms. UNCITRAL could, for
instance, explore the possibility of creating a unit which would be
determined and would evolve by reference to the value of a number
of goods and services characteristic of international trade.

ANNEX II

Hamburg Rules*

Unit. Qf account

Article 26.-1. The unit of account referred to in article 6 of this
Convention is the Special Drawing Right as defined by the Interna
tiomU Monetary Fund. The amounts mentioned in article 6 are to be
converted into the national currency. of a State according to the
value of such currency at the date of judgement or the date agreed
upon by the parties. The'value of a national currency, in terms of
the Special Drawing Right, of a Contracting Statl: which is a member
of the International Monetary Fund is to be calculated in accor
dance with the method of valuation applied by the International
Monetar)l Fund in effect at the date in question for its operations and
transactions. The value of a national currency in terms of the Special
Drawing Right of a Contracting State which is not a inember of the
International Monetary Fund is to be calculated in a manner deter
mined by that State.

2. Nevertheless, those States which are not members of the
International Monetary Fund and whose law does not permit the
application of the provisions of paragraph 1 of this article may, at the
time of signature, or at the time of ratification, acceptance, ll:pproval
or accession or at any time thereafter, declare that the limits of
liability provided for in this COnvention to be applied in their terri
tories shall be fixed as·:

12,500 monetary units per package or other shipping unit or
37.5 monetary units per kilogram of gross weight of the goods.

3. The monetary unit referred to in paragraph 2 of this article
corresponds to sixty-five and a half' milligrams of gold of millesimaI
fineness nine hundred. The conversion of the amounts referred to in
paragraph 2 .into the national· currency is to be made according to
the law of the State concerned.

4. The calculation mentioned in the last sentence of paragraph
1 and the conversion mentioned in paragraph 3 of this.articleis to
be made in s\lch 11 manner as to express in the national currency of
the Contracting State as far as possible the same real value for the
amounts in article 6 as is expressed there in units of account. COll
tracting States must communicate to the depositary .the manner of
calculation pursuant to paragraph 1 of this article, or the result of
the conversion mentioned in paragraph 3 of this article, as the case
may be, at the time of signature or when depositing their instruments
of ratification, acceptance, approval or accession, or when availing
themselves of the option provided for in paragraph 2 of this article
and whenever there is a change in the manner of such calculation or
in the result· of such conversion.

ANNEX III

Sample SDR price index provision

1. The amounts set forth in article [ 1shall be adjusted effec
tive on the first day of July of each year, commencing on' the first
day of July [19 ], by an amount corresponding to the increase or
decrease in the [Consumer Price Index in Special Drawing Rights as
published by the International Monetary Fund] for the month end
ing on the last day of the previous December over the same period
one year earlier.

2. The provision in paragraph 1, however, shall not be invoked
if the ratio of increase or decrease in the [Consumer Price Index in
Special Drawing Rights] over the preceding year does ·not exceed

* Yearbook ... 1978,pl,lrt three, 1, B.

[15] per cent. Where no adjustment was made in the previous year
bec;ause the ratio was less than [15) per cent the comparison shall be
made with [19 ) or with the last year on the basis of which an
adjustment was· made, Whichever is later. .

3. By the first day of April of each year the [depositary] shall
notify each Contracting Party and each State which has signed this
[Convention-Protocol) of the amounts to be in force as of the first
day of July following, rounded to the nearest number of Special
Drawing Rights and monetary units and; after the entry into force
of this [Convention-Protocol], the [depositary) shall at the same
time transmit to the Secretariat of the United Nations a notice of
the amounts to be in force as from the first day of July following
for registration and publication under Article 102 of the Charter of
the. United Nations. *

ANNEX IV

Hamburg Rules**

Revision of the limitation amounts and unit ofaccount or
monetary unit

Article 33.~1. Notwithstanding the provisions of article 32, a con
ference only for the purpose of altering the amount specified in
article 6 imd paragraph 2 of article 26, or of substituting either or
both of the units defined in paragraphs 1 and 3 of article 2 by other
units is to be convened by the depositary in accordance with para
graph 2 of this article. An alteration. of the amounts shall be made
only because of a significant change in their real value.

2. A revision conference is to be convened by the depositary
when not less than one-fourth of the Contracting States so request.

3. Any decision by the conference must be taken by a two
thirds majority of the participating States. The amendment is com
municated by the depositary to all the Contracting States for accept
ance and to all the States signatories of the Convention for infor
mation.

4. Any amendment adopted enters into force on the first day
of the inonth following one year after its acceptancc QY two-thirds
of the Contracting States. Acceptance is to be effected by the
deposit of a formal instrumeni to that effect, with the depositary.

5. After entry into force of,an amendment a Contracting State
which has accepted the amendment is entitled to apply the Conven
tion as amended in its relations with Contracting States which have
not within six months after the adoptiol) of the af!1endment notified
the depositary that they are not bound by the amendment.

6. Any instrument of ratification, acceptance, approval or
accession deposited after the entry into force of an amendment to
this·Convention, is deemed to apply to the Convention as amended.

ANNEX V

Convention on Civil Liability for Oil Pollutio!). Damage Resulting
from Exploration for and Exploitation of Seabed Mineral
Resources

Article 9.-1. A committee composed of a representative of each
State Party is hereby established.

2. If a State Party considers that any of the amounts currently
applicable under Article 6 or 8 is no longer adequate, or is otherwise
unrealistic, it may convene a meeting of the Committee to consider
the matter. States which have signed this Convention but are not yet

* It would .also be necessary to provide in the final clauses that
when the Convention enters into force and the depositarY transmits
a certified copy of the Convention to the Secretariat of the United
Nations fot registration and publication under Article 102 of the
Charter, he also indicates the amounts then in force under the various
articles (Footnote In original.)

** Yearbook ... 1978, part three, I, B.
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Parties will be invited to participate in the work of the Committee
as observers. The Committee may recommend to the States Parties
an amendment to any of the amounts if representatives of at least
three-quarters of the States Parties to this Convention vote in favour
of such a recommendation. In making such a recommendation, the
Committee shall take into account:

(a) Any information concerning events causing or likely to
cause pollution damage having a bearing on the objects of this Con
vention;

(b) Any information on increases and decreases occurring
after the entry into force of this Convention in the costs of goods
and services of the kinds involved in the treatment and remedying of
marine oil spillages;

(c) The availability of reliable insurance cover against the risk
of liability for pollution damage.

3. Any amount recommended in accordance with paragraph 2
of this Article shall be notified by the depositary Government to all
States Parties. It shall replace the amount currently applicable thirty
days after its acceptance by all States Parties. A State Party which
has not, within six months of such notification or such other period
as has been specified in the recommendation, notified the deposi
tary Government that it is unable to accept the recommended
amount, shall be deemed to have accepted it.

4. If the recommended amount has not been accepted by all
States Parties within six months, or such other period as has been
specified in the recommendation, after it has been notified by the
depositary Government it shall, thirty days thereafter, replace the
amount currently applicable as between those States Parties which
have accepted it. Any other State Party may subsequently accept
the recommended amount which shall become applicable to it thirty
days thereafter.

5. A State acceding to this Convention shall be bound byany
recommendation of the Committee which has been unanimously
accepted by States Parties. Where a recommendation has not been
so accepted, an acceding State shall be deemed to have accepted it
unless, at the time of its accession, that State notifies the depositary
Government that it does not accept such a recommendation.

ANNEX VI

Transport and Liability Conventions and Protocols to such
Conventions which use the SDR for the Unit of Account*

Conventions

Convention on Limitation of Liability for Maritime Claims, Lon
don, 19 November 1976

European Convention on Products Liability in Regard to Personal
Injury and Death, Strasbourg, 27 January 1977

Convention on Civil Liability for Oil Pollution Damage Resulting
from Exploration for and Exploitation of Seabed Mineral
Resources, London, 1 May 1977

* The listing contains the conventions and protocols of which
the Secretariat of the Commission is aware and has a copy. It does
not purport to be definitive. (Footnote in original.)

United Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg Rules), Hamburg, 31 March 1978*

Convention Relative aux Transports Internationaux Ferroviaires
(COTIF), Berne, 9 May 1980

United Nations Convention on International Multimodal Transport
of Goods, Geneva, 24 May 1980**

Protocols

Additional Protocol No. 1 to Amend the Convention for the Unifi
cation of Certain Rules Relating to International Carriage by Air
Signed at Warsaw on 12 October 1929, Montreal, 25 September
1975 (Protocols No.2 and 3 introduced the SDR as the unit of
acco\lnt into the Convention as amended by the Protocol done
at The Hague on 28 September 1955 and into the Convention as
amended by the Protocpls done at The Hague on 28 September
1955 and at Guatemala City on 8 March 1971. Protocol No.4
made substantive amendments. to the Convention as'amendedby
the Protocol done at The Hague and also introduced the use of
the SDR.)

Protocol to the International Convention on Civil Liability for Oil
Pollution Damage, 1969, London, 19 November 1976

Protocol to the International Convention on the Establishment of
an International Fund for Compensation for Oil Pollution Dam
age, 1971, London, 19 November 1976

Protocol to the Athens Convention Relating to the Carriage of
Passengers and their Luggage by Sea, 1974, London, 19 Novem
ber 1976

Protocol to the Convention on the Contract for the International
Carriage of Passengers and Luggage by Inland Watetway (CVN),
Geneva,5 July 1978

Protocol to the Convention Relating to the Limitation of the Lia
bility of Owners of Inland Navigation Vessels (CLN), Geneva,
5 July 19:78

Protocol to the Convention on the Contract for the fnternational
Carriage of Goods by Road (CMR), Geneva, 5 Ju1,}t 1978

Protocol to the Convention on, the Contract for the International
Carriage of Passengers and Luggage by Road (CVR), Geneva,
5 July 1978

Protocol to Amend the Convention on Damage Caused by Foreign
Aircraft to Third Parties on the Sluface Signed at Rome on
7 October 1952, Montreal, 23 September 1978

Protocol Amending the International Convention for the Unifica,
tion of Certain Rules of Law Relating to Bills of Lllding,
25 August 1924 as Amended by the Protocol cf 23 February
1968, Brussels, 21 December 1979

Protocol Amending the International Convention Relating to the
Limitation of Liability of Owners of Sea-Going Ships dated
10 October 1957, Brussels, 21 December 197~

* Yearbook ... 1978, part three, I, B.
** Final Act of the United Nations Conference on a Conven

tion on International Multimodal Transport and Convention on
International Multimodal Transport of Goods, TD/MT/CONF/17,
1981.

3. NOTE BY THE SECRETARIAT: UNIVERSAL UNIT OF ACCOUNT FOR INTERNATIONAL PAYMENTS (A/CN.9/220)*

1. The report of the Working Group on International

Negotiable Instruments on the work of its twelfth session,

at which the subject of a universal unit of account of con-

* 18 May 1982.

stant value for use in international conventions was con

sidered (A/CN.9/215),* is before the Commission at this
session. The background for the action ort this subject is

* Reproduced in this volume, part two, II, B, 1.
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described in paragraphs 1 to 4 of the Working Group's
report. This note is intended to make certain suggestions
in respect of the recommendations of the Working Group.

Two alternative means of adjusting for inflation

2. In conformity with the request of the Commission
the Working Group prepared and recommended to the
Commission two texts which provide alternative means
for adjusting the limits of liability in a transport or liabi
lity convention for the effects of inflation. The first of
these two alternatives, found in paragraph 53 of the
report, is a sample price index provision. The second, in
paragraph 90, provides for an expedited revision process
for the limited purpose of revising the limits of liability.

3. Following the meeting of the Working Group the
UNCITRAL Secretariat requested the comments of the
Treaty Section of the Office of Legal Affairs, the office
which exercises the responsibilities of the Secretary-Gene
ral as the depositary of certain international conventions
and for the registration of other international conventions
under Article 102 of the Charter of the United Nations.
The Treaty Section made several drafting suggestions
based upon its experience.

4. It recommended that paragraph 3 of the sample
price index provision in paragraph 53 of the report be
changed to read as follows:

"3. By the first day of April of each year the
Depositary shall notify each Contracting State and
each State which has signed the [Protocol-Convention]
of the amounts to be in force as of the first day of July
following. Changes in the amounts shall be registered
with the Secretariat of the United Nations in accord
ance with General Assembly regulations to give effect to
Article 102 of the Charter of the United Nations."

The suggested wording is simpler than the existing word
ing and covers all cases, including that where the Secre
tary-General is himself the depositary. Furthermore, it
eliminates the need for the footnote to the suggested text.

5. In respect of the sample amendment procedure for
limit of liability in paragraph 90 of the report it was pointed
out that the term "Party" to the convention, Le. a State
for which the convention was in force, was used in para
graph 6 while "Contracting State", Le. a State which has
done all that is rlXJ.uired in order to be bound by the con
vention but for which the necessary period of time has
not passed, was used throughout the rest of the provision.

6. Paragraph 6 of the sample amendment procedure
is in implementation of paragraph 4 which provides that
only those States which had the right to participate in the
meeting of the committee provided for in paragraphs 1
and 2 have the right during the following six months to
object to an amendment adopted by the committee. Para
graph 5 goes -on to say that all States which had the right

to attend the meeting of the committee are bound by tne
amendment once it goes into effect, unless they denounce
the convention. Paragraph 6 provides that a State that
joins at a later time is also bound by the amendment. It
has been sug.gested that for the sake of consistency such a
State should be described as "a State which becomes a
Contracting State". 1

Sample provision for universal unit of account
for limit of liability

7. During the session of the Working Group the dele
gate of the Soviet Union stated that, although the Soviet
Union was not a member of the International Monetary
Fund and under its law the Special Drawing Right couod
not be used as a means ofpayment, the Soviet Union was
prepared to agree to the use as a unit of account in inter
national transport conventions of the SDR as calculated
by the International Monetary Fund.2 The Working Group
expressed its hope that other States which were not members
of the International Monetary Fund would also be able to
rely on the SDR as the unit of account in limit of liability
provisions in international conventions.3

8. As a consequence the Working Group recommen
ded to the Commission that it recommend that in the pre
paration of future international conventions containing
limit of liability provisions or in the revision of existing
conventions the unit of account be substantially in the
form of article 26, paragraph 1 of the Hamburg Rules and
of paragraph 4 as modified to the extent necessary by the
deletion of paragraphs 2 and 3 of that article.4

9. Paragraphs 95 and 96 of the report of the Working
Group contain two different suggestions as to the means
by which the first paragraph for a universal unit of account
for use in connection with a limit of liability provision
might be formulated on the basis of article 26, paragraph
1 of the Hamburg Rules. 5

10. The Commission may wish to prepare such a pro
vision as recommended by the Working Group. The Com
mission may also wish to prepare a second paragraph for

1 A simplified procedure for the entry into force of amendments
of the amounts laid down in the 1969 Convention on Civil Liability
for Oil Pollution Damage and the 1971 Convention on the Establish
ment of an International Fund for Compensation for Oil Pollution
Damage was before the Legal Committee of the Inter-Governmental
Maritime Consultative Organization at its 48th session held from
1 to 5 March 1982. This simplified procedure was similar to that pro
posed by the UNCITRAL Working Group. The report of the UNCI
TRAL Working Group was also before the IMCO Legal Committee.

At the end of a substantial discussion which repeated many of
the considerations expressed in the UNCITRAL Working Group, the
IMCO Legal Committee accepted that some action was necessary
and it agreed to give further consideration to the matter at a future
session (IMCO document LEG/48/6).

2 The full statement is reproduced in the annex to A/CN.9/215
(rep.roduced in this volume, part two, II, B, 1).

3 /bid., para. 93.
4 /bid., para. 97.
5 Article 26 of the Hamburg Rules in reproduced in A/CN.9/

WG.IV/WP.27, annex IV (reproduced in this volume, part two, II,
B, 2), which will be available at the session of the Commission.
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such a provision, consistent in terminology with that used
in the first paragraph, based upon article 26, paragraph 4
of the Hamburg Rules as modified to the extent necessary
by the deletion of paragraphs 2 and 3 of that lU'ticle.

Recommendation to the General Assembly

11. The Commission may wish to invite the General

Assembly to recommend that, in the preparation of future
international conventions containing limit of liability pro
visions or in the revision of existing conventions, the Con
tracting States use the unit of account provision and one
of the two alternative provisions for adjusting the limit of
liability for the effects of price changes, as adopted by the
Commission.

C. Electronic funds transfer*

REpORT OF THE SECRETARY·GENERAL: ELECTRONIC FUNDS

TRANSFER (A/CN.9/221 ** AND CORR. I-FRENCH ONLY)
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Introduction

1. At its eleventh session the Commission placed the
subject of electronic funds transfers on its priority list. 1· At
its twelfth session the Commission, recognizing the com
plex technical aspects of the topic, requested the Secretariat
to do the preparatory work within the framework bf the
UNCITRAL Study Group on International Payments, a
consultative body composed of representatives of banking
and trade institutions.2

2. At its thirteenth session the Commission requested
the Secretariat to submit at a future session a progress report
on the matter, so that it might give directives on the scope
of further work after having considered the Study Group's
conclusions.3

3. The present report, a draft of which was prepared
by the Secretariat, was examined by the Study Group at a
meeting held in The Hague from 26 to 28 Apri11982.

I. Description of electronic funds transfer systems

4. The distinguishing element in an electronic funds
transfer is that the payment instruction transmitted to or
between the banks is made in an electronic form rather
than by the physical transmission of a paper-based payment
instruction.4 This substitution of electronic impulses for
paper is made in order to achieve an increase in speed of
transmission of the payment instruction between the
parties to the payment and to facilitate the handling of the
volume of such messages, thereby reducing their cost.

5. Some electronic funds transfer systems are com
pletely electronic from the entry of data by the origina
ting bank to the processing of that data by the recipient
bank. These systems may involve on-line computer net-

1 Official Records ofthe General Assembly, Thirty-th, ird ses,sion,
Supplement No. 17 (A/33/17), paras. 48 and 67 (c) (ii) (b) (Year
book ... 1978, part one, II, A). The subject was discussed in the
Report of the Secretary-General on the Programme of Work of the
Commission (A/CN.9/149/Add. 3) (reproduced as annex III in Year
book ... 1978, part two, IV, A).

2 ibid., Thirty-fourth Session, Supplement No. 17 (A/34/17),
paras. 55 and 56 (Yearbook ',' . 1-979, part one, II, A).

3 ibid., Thirty-fifth' Session, Supplement No. 17, (A/35/17),
para. 163 (Yearbook ... 1980, part one, II, A).

4 In the context of this report a "bank" is any institution which
provides a funds transfer service, whether or not it is denominated
as a bank under the applicable law. In addition to thrift, savings and
other financial institutions which may offer such services, the postal
service offers a funds transfer service in many countries. See, Pay
ment Systems in Eleven Developed Countries, (Basle, Bank for In-
ternational Settlements, 1980); ,

works, off-line, batch-processed transfer srstems, or the
physical exchange of, magnetic tapes or other electronic
memory devices. Bank customers which have the necessary
equipment may be allowed to submit their transfer instruc
tions to their bank or to receive data from their bank in
electronic form, extending the purely electronic nature ,of
the transfer beyond the bank operations.

6. However, in most electronic funds transfer systems
in use at the present time, the instructions received by the
transmitting bank from its customer and the data given by
the recipient bank to its customer are iJ;l paper form. In
many cases only the message between the banks and the
storage of the data by the banks are in electronic form.

7. The term "electronic funds transfer", therefore, is
equivalent to the term "paper-based funds transfer" in that
it describes the medium of communication but does not
describe the banking or legal aspects of making a payment.

A. CREDIT TRANSFERS

8. In a credi,t transfer the transferor instructs his bank
to pay a certain sum to the transferee.5,6 If the transferee
does not have an account with the transferor bank, that bank
instructs the transferee bank to pay the transferee. In some
countries the credit transfer is the primary means of making
non-cash payments.

9. A major advantage of the credit transfer is that the
transferee bank can act on the payment instruction without
concern as to the solvency of the transferor. The transferor
bank is obligated to reimburse the transferee bank for the
paym~nt. Any doubts as to the solvency of the transferor
are the concern of the transferor bank.

10. The credit transferis particularly well suited to the
use of electronic means of communication. In the normal
case neither the transferor nor the transferee has any reason
to object to the use of electronic means of transmission by

5 Throughout this report "transferor" refers to a person who
pays a sum of money by a debit to his account in a bank. "Trans
feree" refers to ~ 'person receiving a sum of money by a credit to his
account in a bank. The transferor may also pay the sum in cash to
his ba~k while 'the transferee may receive the sum in cash from his
bank.

6 For consistency of presentation, throughout this report it is
assumed that the funds transfer is made by the bank for the account
of a non-banking client, although in fact, many international elec
tronic funds transfers are made by banks for their own account or
for the account of other banks.
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the bank. Since negotiable instruments are not used in credit
transfers, the legal problems which must be overcome to
collect negotiable instruments electronically do not arise. 7

11. Credit transfers in electronic form have been widely
used for international payments for over a hundred years in
the form of cable transfers. Telex payment instructions and
computer-to-computer links are but modern versions of this
v~rierable device.8 Even in those countries in which the majo
rity of domestic inter-bank transfers are made by the debit
collection of cheques, wire and cable transfers are often used
for business payments. In some of these countries the wire
transfer facilities have been substantially improved in recent
years and the majority of large business payments are made
in this way. 9

12. A recent development has been the payment of
such obligations as salaries, pensions and monthly social
security benefits to the transferee's bank account, aservice
available only bv virtue of the increasing number of indivi
duals who maintain current accounts in banks. lO This type
of credit transfer is particularly suited to computer process
ing. Large volume transferors who possess equipment
compatible with that used by the banking system may be
encouraged to prepare themselves the magnetic tapes with
the necessary payment data for use by their bank.

13. A new development, which is already in the experi
mental \tage in several countries, is "home banking". With
a computer terminal attached to a television set as well
as to a central computer by means of electrical or tele
phone lines, an individual will be able to transfer funds
from his account to another person's account in the same
or a different bank.

B. DEBIT COLLECTIONS

14. In a debit collection the transferee instructs his
bank to collect a specific sum of money from the transferor.
He may attach to his instruction an instrument signed by
the transferor, such as a cheque or a negotiable note payable
at the transferor bank, which indicates that that bank should
pay the sum and debit the transferor's account. Alternatively,
the transferee may attach to this instruction a bill of ex
change which he has drawn himself calling on the transferor
or his bank to pay the sum indicated. The drawing of a bill
of exchange by the transferee would normally have been
previously authorized by the transferor, e.g. in a sales con
tract or by a letter of credit he has had opened for the bene
fit of the transferee.

7 Compare paras. 14 to 19 below.
8 The Society for Worldwide Interbank Financial Telecommu

nications S.A. (S.W.I.F.T.) operates a computer message switching
network for various types of inter-bank messages.

9 See the reports on France and the United States in Payment
Systems in Eleven Developed Countries, note 4 above.

10 In some countries, salaries and wages over a certain minimum
must be paid directly to a bank account.

15. Before the transferor bank will pay to the trans
feree the sum indicated and debit the transferor's account,
it will require specific instructions to do so. The cheque or
note payable at the bank which has been presented for p~y

ment constitutes such an instruction, as doesthe application
by the transferor to his bank to open a letter of credit for
the benefit of the transferee. Other bills of exchange not
drawn under a letter of credit are submitted by the trans
feror bank to the transferor for authorization to pay, unless
that authorization has already been given in some other
form. 11

16. Becauseit is the transferee who institutes the col
lection of funds he claims to be due to him, his bank - and
every other bank in the collection chain - will seek assur
ances that any cheque, bill of exchange or note is genuine
and that the transferor will have sufficient money in his
account to pay the sum to be collected.12 A significant
portion of the law of cheques, bills of exchange, notes and
other forms of debit collections is concerned with these
problems.

17. The collection of cheques, bills of exchange and
negotiable notes does not lend itself as well to electronic
funds transfer procedures as do credit transfers. Under the
law of many countries, such instruments must be presented
to the drawee or maker, thereby requiring the physical
movement of the paper from the transferee bank to the
transferor bank, and perhaps to the transferor himself.

18. In some countries the law provides that a cheque
may be presented at a clearing-house or that it may be
retained by the original depositary bank, Le. the trans
feree bank. In either case the pertinent payment informa
tion may then be transmitted to the transferor bank by
electrical means of communication. 13

19. In order to avoid problems arising out of the
collection of bills of exchange, problems arising not only
out of the legal regime of negotiable instruments but also
out of stamp taxes arid other considerations, an increasing
share of debit collections in international trade involves a
claim made by the seller-transferee without the use of a
bill of exchange. Such claims may be suitable for trans
mission by electronic means, so long as they are not
accompanied by commercial documents in a paper-based

11 In trade between the member States of the Council for Mutual
Economic Assistance payment is made by the buyer's bank without
prior authorization from the buyer upon receipt of the seller's claim
for payment, accompanied by the necessary documents. The buyer
has the right for fourteen days from the receipt by his bank of the
seller's invoice to demand return of all or part of the amount paid if
the payment made was not in conformity with the contract. General
Conditions of Delivery of Goods between Organizations of the
Member Countries of the Council for Mutual Economic Assistance,
1968/1979, articles 49 and 52-55.

12 For the purposes of this discussion, no distinction is made be
tween an instrument which has been discounted by the bank and
one which has been taken for collection.

13 In Belgium and Sweden cheques are retained by the deposi
tary bank and presented for payment electronically. See the reports
on Belgium and Sweden in Payment Systems in Eleven Developed
Countries, note 4 above.
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form. 14 Experiments are currently in process to replace
the traditional transport documents by electronic messages.
The most difficult institutional problem has been to devise
means of effectuating letter of credit transactions and bank
financing, but several different solutions have been advanced
and it can be expected that in the next few years these
procedures will have passed from the experimental to the
operational stage. 15

20. Debit collections by electronic means have also been
fostered by certain credit card operations as well as by the
introduction of debit cards for use in automatic teller
machines or for point-of-sale use. Although some credit
card operations forward to the cardholder a copy of the
paper receipt signed by him, other credit card operations
retain the paper receipt at the first point of deposit and for
ward electronically the necessary payment information.

21. In addition to debit collections arising out of speci
fic transactions, as have been described above, "direct
debiting" may be instituted in favour of a transferee to
whom large numbers of people are indebted on a regular
basis. Direct debiting is particularly susceptible to elec
tronic processing and large customers with their own com
puter facilities may themselves prepare the magnetic tapes
for introduction into the system.

C. DIRECT TRANSMISSION, CORRESPONDENT
RELATIONS AND CLEARING-HOUSES

22. Payment instructions, whether credit transfers or
debit collections and whether paper-based or electronic, can
be passed between the transferor bank and the transferee
bank, through one of three types of routes. The payment
may be transmitted directly between the two banks. If the
two banks do not have a direct banking relationship, the
transferor bank may send the payment instruction to a cor
respondent bank which does have a direct banking relation
ship with the transferee bank. It could happen, of course,
that the payment instruction might pass through the hands
of two or more correspondent banks. In order tO'handle the
transmission of large numbers of payment instructions
between banks, a clearing-house may be established.

23. An international cable or telex transfer, which is the
traditional form of electronic funds transfer, is routed either

14 The bill of exchange payable at term is a traditional form of
supplier credit in France. The collection of these bills is highly labour
intensive and, therefore, costly. After several experiments designed
to remedy the situation, a new version of the bill of exchange was
developed, the lettre de change releve; which can be created in either
paper or electronic form. In either case, however, transmission of
the bill between the banks is made electronically. The original paper
based bill, if one exists, is retained by the transferee bank. For a
description of the mechanics and a discussion of the legal problems
involved, see M. Vasseur, La lettre de change releve, 28 Rev. tI. dr.
com., 203 (1975). See also, Trib. com. de Roubaix, 2 juillet 1980,
D.S. 1980. Jur. 519, note Y. Letartre.

15 E.g., K. Gronfors, Cargo Key Receipt and Transport Document
Replacement (Goteborg, 1979).

by direct transmission between the banks concerned or
through correspondent banks. Transfers through S. W. I. F. T.
are handled in the same way, as are many individualized
high-value transfers in domestic electronic payment sys
tems. 16

D. SETTLEMENT

24. Settlement between banks for electronic funds
transfers is accomplished in the same manner as for paper
based funds transfers. In the case of an individualized funds
transfer, settlement is normally effectuated by off-setting
debits and credits in the accounts of the two banks with
one another, or in their accounts with the central bank or
a bank which is a correspondent bank of both. In the case
of a clearing-house, only the net debits and credits of the
banks arising out of the clearing or at the end of the day's
activities need be settled by debits and credits in the
appropriate accounts.

25. The rules as to the time of settlement need not be
different for electronic funds transfers than they are for
paper-based funds transfers. However, the increasing speed
of transfer by electronic means leads to an increasing volume
of transfers. Therefore, the risk to a bank which has made
payments at the request of another bank but which has not
received settlement for those payments may become
dangerously high.17 As a result, the introduction of elec
tronic funds transfers has increased the pressures for quick
settlement. At the same time the availability of computers
has made it easier to move to same day settlement and
even, in some cases, to simultaneous payment and settlement.

II. Legal issues

26. Electronic funds transfers raise three types of legal
issues: those associated with the payment process, those
associated with the electronic nature of the communication
and record keeping and those associated with the institu
tional structure within which an electronic funds transfer
system operates. Any national electronic funds transfer
system must deal with all of these problems either explicitly
or implicitly.

27. These legal issues also arise in respect of interna
tional electronic funds transfers. Many of them are so closely
integrated with domestic funds transfers that it would not

16 In this context a central bank which operates a wire-transfer
service in which the transferor bank's account with the central bank
is debited for each transaction and the transferee bank's account is
credited functions as a correspondent bank of the transferor and the
transferee bank.

17 Prior to the changeover from next day settlement to same day
settlement on 1 October 1981, it was estimated that the eleven prin
cipal settling banks in the New York Clearinghouse Interbank Pay
ment System, known as CHIPS, averaged $US 14 to 28 thousand
million in overnight credit risk. International Herald Tribune, 24
September 1981, p. 11.
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be feasible to consider them separately. However, there are
several legal issues which may be of particular concern in
the context of international funds transfers. Among these
are: (a) when payment becomes final and the consequences
associated with finality of payment;18 (b) liability for loss
caused by delayed or incorrect payment instructions; and
(c) the evidential value ofpayment records kept in electronic
form.

A. WHEN PAYMENT BECOMES FINAL

1. General considerations

28. Few legal systems have statutory rules which specify
when payment of a funds transfer becomes final and the
consequences of its becoming final. 19 In most cases, such
formalized rules as exist are to be found in inter-bank agree
ments, clearing-house rules and the general conditions of
banks.2o These sources, however, govern only a few of the
possible contingencies.

29. The concept of payment in an inter-bank funds
transfer is complex. There is no single act which can be said
with assurance to be the act of payment. Instead, payment
is made by a process which takes place over a period of
time. Although this process includes certain basic procedures
which must be followed in any funds transfer, the actual
mechanics may differ from country to country, from bank
to bank and, within a single bank, they may differ depending
on the type of transfer.

30. As a result different points of time have been
chosen in various contexts as the time when payment
becomes final. The following paragraphs describe some of
the more important possibilities in the context of a credit
transfer.

2. Notice to the transferee bank of the transfer

31. The earliest point of time at which payment could
be said to take place in an inter-bank credit transfer is the

18 The decision as to whether payment of certain international
electronic funds transfers had become final was the determining
element in the litigation in the United Kingdom and the United
States following the insolvency of- the Herstatt Bank in 1974.
Momm v. Barclays Bank International Ltd., [1976J 3 All E. R. 588
(O.B.); Delbrueck and Co. v. Manufacturers Hanover Trust Co.,
464 F. Supp. 989 (S.D.N.Y. 1979), aff'd 609 F.2d 1047 (2d Cir.
1979),

19 This report considers when payment of the funds transfer be
comes final, not when payment of the underlying obligation takes
place. Although the two concepts may be related, different criteria
rna)' apply to each of them.

20 In a questionnaire sent by the Study Group to central banks
in the spring of 1980 the question was asked as to what laws or
agreements determine when payment is final. Austria, Canada,
Kuwait, Netherlands, New Zealand, Norway and United Kingdom
replied that there were none. Australia, France, Germany, Federal
Republic of, and Portugal referred to various inter-bank agreements
covering aspects of the problem. The United States referred to the
regulation governing the wire-transfer system operated by the
Federal Reserve System. Czechoslovakia cited a provision in its
Economic Code.

moment at which notice is sent to the transferee bank. This
is the result in the United States for credit transfers made
through the Federal Reserve System. The Federal Reserve
operates a high-speed credit transfer service by which banks
may transmit funds to other banks in the United States.
The service is used by banks both to transmit funds for
their own account and to effect transfers for the account
of their customers. Nevertheless, from the viewpoint of the
Federal Reserve and of the regulations governing the system,
the only parties to the transfer are the banks concerned.21

Payment is made by crediting the account of the transferee
bank and debiting the account of the transferor bank with
the appropriate Federal Reserve Bank.

32. The regulation which governs these transfers pro
vides that payment is final as to the two banks and is avail
able for immediate use upon the sending of a notice of the
transfer to the transferee bank.22 When the transferee bank
is the final transferee, Le. when it has no customer for
whose account the transfer has been made, the rule is
complete. The regulation gives no indication whether
payment is also final at that time as regards thepayment by the
transferee bank to the transferee or between the transferor
and the transferee.

33. Nevertheless, in a case such as this where the
transferee bank has received irrevocable credit with the
central bank at or before the time the transfer instruc
tion has been sent to it and the credit is available for
immediate use by the transferee bank, it might even be
reasonable to consider payment as final at that time as to
the transferee as well.23 In this case, and in contrast to those
discussed below, completion of the process by which the
transferred sum was credited to the account of the trans
feree would be a mechanical act of no legal significance.

3. Decision that settlement offered is acceptable

34. It would be less acceptable to consider payment
as final as to the transferee bank upon the sending to it
of the transfer instruction if settlement for the transfer
were by means other than an irrevocable credit with the
central bank available for immediate use. In these cases
perhaps the earliest point of time at which payment might
be considered to be final is when the transferee bank
decides that the means of settlement proposed by the
transferor bank is acceptable. In the case of large individual
transfers, such a decision may be made and indicated by an
objective act of an officer of the transferee bank.

4. Posting ofcredit or notice to transferee

35. In routine transfers no such conscious decision is

21 "'Transferor' means a member bank ... ". 12 Code of Federal
Re&flations § 210.26 (g).

2 Ibid., § 210.36.
23 The regulations also provide that the transferee bank must

"Credit promptly the beneficiary's account or otherwise make the
amount available to the beneficiary"./bid., § 210.30 (b) (I).
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made and the first objective act whiell cim be,relied upon
to occur is the credit entry made to the transferee's account.
It is that objective act which is considered to oe the act of
payment in many legal systems.24 In soine other legal sys
tems payment is considered to have taken place only when
a notice, of the credit transfer has been sent to the trans
feree by the transferee bank. This; it should be noted, is
an application of the slU,lle approach discussed above in
respect of payment to the transferee bank by the' Federal
Reserve System in the United States.

S.Availability offunds to transferee

36. Since the relevance of payment to the transferee is
that lle has access to the funds, payment may be considered
to be final at the time he has an unquallfied rigM to use the
funds, In ma~y funds transfer systems settlement betweeQ
the 8anks is made as a' routine matter one, two or even
more days after the payment instruction has been received
by the transferee bank.25 In such cases, it would be normal
for the transferee bank to restrict the availability of those
funds to the transferee until the bank itself had received
settlement, even if the transferee bank had no cause to con
sider the transferor bank a credit risk. 26 It would, therefore,
be a matter of internal decision by the transferee bank as to
whether it would post the credit with a value <late of the
expected date ot s.ettlement or whether it would delay
posting the credit untU settlemen, had been received.

6. Debit collections

37. A similar set ofpossibilities e}\ists as to the time of
payment of a cheque, bill of exchange or other debit collec-

,tion, item. In a debit collection, however, it is the transferor
bank which does the relevant acts which constitute payment
of the item, and not the transferee bank as in a credit trans
fer. The item is received by the transferor bank and exam
ined for apparent authenticity.27 The files are checked to

24 In the questionnaire sent by the Study Group to central banks
in the spring of 1980, the question was asked when payment be
comes final. Several respondents indicated that the answer was not
clear. Several others indicated that "normally" it occurred at aspeci
fie time. Most respondents stated that in a cre,dit transfer payment
was made when the credit was posted to the tninsferee's account,
One respondent replied that "it probably becomes final when money
is passed betweenthe banks involved in settlement of the transaction".

25 Unqer the S. W. I. F. T. rules the "pay date" on which the trans
feror bank requests the transferee bank "to credit or pay the bene
ficiary customer ... may not be earlier than the value date" on which
the amount of the transfer is available to the transferee bank.

26 In the "Chikuma", (1981)1 Lloyd's Rep./371 (H.L.), a cor
respondent bank provided the funds four days after. it telexed pay
ment instructions to the transferee bank. The effect of withholding
settlement for four days "seems ... to produce a situation, in accor
dance with Italian banking law and practice, which in the eyes of an
English banker or lawyer, has some striki)1g1y unusual features'''.
Ibid" at 374; The House of Lords, applying English law, held that
under the particular terms of the contract payment be.twet<n the
parties had not been made until the transferee bank receIved settle
ment. As a result of late pavment, a ship Was withdrawn from a
charter-party at a loss to the Norwegian charterer said to be over
$US 3,000,000. .'

27 Rather than examining either the item for apparent authenti
city or the files for an authorization to pay, the transferor bank in

see if payment is authorized, the account is examined to
determine whether there is a sufficient credit balance to
cover the item or whether a line of credit has been author
ized and the amount of the item is debited to the trans
feror's account. Parallel to what was suggested in respect
of the credit transfer, the point of time at which payment
of tlle debit item is final can be the moment when the
transferor bank has completed the necessary verifications
and decided to pay by debiting the transferor's account
or the moment when it has posted the debit to that account.
As suggested below, payment of the debit item may also
become final after the debit has been posted to the trans
feror's account.

7. Posting prior to verification

38. The acts which may be considered to constitute
payment of credit transfers and debit collection items
have so far been presented in the standard chronological
order. However, in some countries it is standard banking
procedure for incoming items, whether credit transfers
or debit collections, to be posted· to the relevant accounts
prior to the time any verification is made of the item itself,
or of the account to be debited in case of a debit collection
or the means of settlement in the case of a credit transfer.
In these countries, the book-keeping operations for the
day's activities may be completed during the night. The
next morning problem items are brought to the attention
of the bank's management. If it is decided not to pay an
item, the book-keeping entries are then reversed. 28

39. Such a procedure is of most significance in respect
of debit collections where, after posting has been completed,
it is found that the debit was not previously authorized by
the transferor or that authorization had been withdrawn in
time, the transferor had insufficient credit to his account to
pay the item or for some other reason the item was not pay
able. However, where the bank has instituted such a book
keeping routine for debit collections, it may also find it
convenient to use it for credit transfers. Only after the trans
feree bank had posted the credit to the account of the
transferee would it decide whether the settlement for the
transfer offered by the transferor bank was adequate. Where
the transferee bank was uncertain that it would recejve
settlement from the transferor bank, it could reverse the
credit entry to the transferee's account and return the
payment instruction to the transferor bank.

40. In those countries in which this book-,keeping pro
cedureis recognized, the rules on payment must provide a
legal justification for the bank to reverse the book-keeping
entries it would not have made if it had followed the

many debit collection systems may rely upon an agreement by the
transferee bank to indemnify the transferor bank if the item was
not authentic or payment was not authorized by the transferor.

28 This practice is widely used in the United States. See Uniform
Commercial Code, § 4-301, Official Comment No. l.For a descrip
tion of the practice in New Zealand, see A. Tyree, Electronic Funds
Transfer in New Zealand, 8 N.Z. Univ. L.R. 139 (1978).
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standard chronological order. One way to achieve this result
is to consider payment as having been made only when the
transferee bank decid-es not to reverse the book-keeping
entries which otherwise would have constituted payment.
This might be expressed as the passage of a pre-determined
amount of time at the close of which the book-keeping
entries had not been reversed. For example, payment could
be considered as having been made at midnight of the day
after receipt of the item if the book-keeping entries had not
been reversed by that time.

8. Criteria for determining when payment isfinal

41. This discussion of the appropriate moment to con
sider payment as final suggests that the dominant considera
tion is the decision by the transferee bank in the case of a
credit transfer or the transferor bank in the case of a debit
collection that the item is genuine, that payment was
authorized and that the bank will be reimbursed for the pay
ment. It has been noted that there is a broad range ofpoints
of time that would implement this dominant idea, depend
ing on the nature of the proposed settlement, and the
normal book-keeping procedures followed by banks. How
ever, following this line of thought, it would seem that
the moment at which payment is legally recognized as
having occurred should be delayed until there remains
only a minimal risk that the bank making payment will
not be reimbursed;

42.. On the other hand such a position would have
the corollary effect of delaying the time of payment for
all other purposes. The funds would belong to the trans
feror and not to the transferee and would be subject to
legal process by the transferor's creditors until that later
point of time. Any right the transferor might have to rescind
the payment order until payment becomes final might
continue to exist. Payment by the transferor to the trans
feree of the underlying contractual obligation might be
understood not to take place until payment of the funds
transfer as here determined had taken place.

43. These considerations might therefore lead to
another conclusion, i.e. that it would be better to con
sider payment of the funds transfer as final for all pur
poses at some earlier point of time, with the exception
that if the transferee bank failed to receive settlement
for the item within a specified period of time, the trans
feree bank could revoke the payment to the transferee,
debit his account, and return the transfer item to the
transferor bank.

9. Effect on clearing-house transfers

44. The need for a clear rule on the effect ora trans
feror bank's failure to settle for an item which has been
"paid" to the transferee by the transferee bank is particu
larly important when the transfer has been effected through
a clearing-house at which settlement of each participating

bank's net debit or net credit balance is madeperiodi
cally, such as at the end of the day, rather than at ea«h
~learing.

45. If a bank cannot settle for its net debit balance,
it normally means that the bank is insolvent. Since the
failure to settle is ofa net debit balance, it cannot be
allocated to any specific payment instruction submitted to
or by the insolvent bank. No transferee bank is ina posi
tion to know at the time it receives a payment instruc
tion through a clearing~house whether any other specific
bank will end the day with a net credit or net debit balance
or what the magnitude of that net balance might be. There
fore, ·it .cannot protect itself by refusing to receive and
process the transfer as it could if the transfer instructions
had been received directly by telex or the like.29

46. There are a variety of schemes which can be used
to allocate this loss. Among those schemes is that all the
transactions with the insolvent bank would be deleted from
the day's activities and retllrned to the remitting bank.3o

New net balances would be struck between the remaining
participants in the clearing-house.

47. This procedure would seem to indicate either that
payment between the banks is not final until settlement has
been completed or that, in spite of payment being final,
payment between the banks could be reversed in case of a
failure of one of the banks to settle with the clearing-house.
Deletion of the day's transactions between the insolvent
bank and the other banks in the clearing-house may have
the effect of deleting those transactions as regards the
customers of both the insolvent bank and of all the other
banks in the clearing-house to which or from which transfer
instructions were sent on the day in question.

10. Conclusion

48. The rules as to the point oftime when payment is
fmal are not clear. Few statutory rules exist and the various
inter-bank agreements cover only limited aspects of the

29 This problem does not arise at a clearing-house which requires
settlement for all net debit balances in cash or in immediate credit
on the books of the central bank before the clearing is completed.
The disadvantages of such a procedure are beyond the scope of this
report.

30 Article 13 of the internal regulations of the automatic clearing
house operated by the Bank of France dated 29 July 1977 provides
that

"If, for any reason, the current account at the Bank of France
of a participant with a debit balance does not have sufficient
funds to cover the balance at the close of operations, and· if the
cover is not produced, the Bank of France will advise the. other
participants to the extent possible on that day, and at the latest
the day following before 11 : 30.

"The particip,ants must consider the operations directed to
the defaulting establishment (and its sub-participants) or coming
from the latter (and its sub-participants) as null and void.

"In the light of the knowledge in its possession the Bank of
France will determine the new net balances and send to the par
ticipants a corrected statement."

Compare the provisions in the CHIPS rules discussed in H. Lingl,
Risk Allocation in Intemational Inter-bank Electronic Fund Trans
fers: CHIPS and SWIFT, 22 Harv. Int. L.J. 621,643-648(1981).
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problem. No agreed upon rules exist for international pay
ments.

B. LIABILITY FOR LOSS CAUSED BY DELAYED OR

INCORRECT PAYMENT INSTRUCTIONS

49. Customers and their banks alike may suffer a loss
if a funds transfer is not carried out as expected. The nature
of electronic funds transfers has introduced several new
elements into this problem which are either unknown or
are of less significance in paper-based funds transfers.

1. Loss-causing factors

(a) Non-standardized messages

50. In contrast to paper-based funds transfers which use
broadly similar formats, there is no generally recognized
standard format for electronic funds transfer messages.
Each cable or telex is individually composed and contains
the information thought to be relevant by the seI;lder. 31

The possibility of error in composition of the message by
the sender and comprehension by the receiver is thereby
increased.

51. Unstructured messages do not lend themselves to
computer processing. Therefore, in order to facilitate the use
of computer-processed electronic funds transfer systems
standard message formats have been created. These formats,
once adopted, are mandatory for use within that system.

52. Each computer-processed system has devised its
own formats for its own purposes. Where a bank receives
a funds transfer instruction through an international sys
tem which it must pass on through a domestic system, or
the reverse, the message must be converted from the for
mat used in the first system to the format used in the
second. The use of interface programmes to do this auto
matically is possible when the two formats have eqUivalent
message fields, which is not always the case.32 Therefore,
until there is a standardization of the formats for use in
domestic as well as international funds transfers, electronic
funds transfer messages will continue to be received in
human readable form andrekeyed into other transfer
systems.

31 As of 31 December 1981, the Technical Committee on Bank
ing of the International Organization for Standardization had pre
pared a working draft of standard telex formats for inter-bank pay
ment messages.

32 CHIPS Administrative Procedure No.6 gives instructions for
a CHiPS/S. W.I.F. T or S. W.1. F. T./CHIPS interface. A description
of the method by which this is accomplished by one large American
bank was described by A. Cacchioli, Our Solution ~ High Volume
Users, in S. W.1. F. T. Internatiol\al Banking Op.erations Seminar 1980
(SIBOS. '80), pp. 112-113. A criticism of automatic conversion be
tween S. W.1. F. T. and CHIPS was made by I. Silfv~st, The Impact on
European Banks of the Differences in the Banking Practice Con
cerning International Transfers in the. USA, in SIBOS '81, p. 125
'~since the S. W.1. F. T. and the CHIPS formats are not compatible,
the result becomes. mutilated".

(b) Re-creation ofmessages

53. Rekeying a transfer message creates the possibility
of error. This possibility of error is to some degree unavoid
able in all electronic funds transfers. In contrast to paper
based funds transfers where the original paper form filled
in by the customer can usually be forwarded through the
banking system precluding the possibility that the payment
instruction will be altered except by fraud, an electwnic
funds transfer message is re-created a~ each proces'sing
point. Payment instructions given to a bank jn paper form
are transformed into electronic messages which may again
be reprodJ.lced on paper at receipt. Telex transfers through
a correspondent bank require the correspondent bank to
pass on a new message with a somewhat different data
content. Messages sent over packet-switching networks are
broken into segments of a uniform length which are sent by
separate circuits and reassembled at the destination. Trans
fer instructions submitted on magnetic tapes to an auto
matic clearing-house are sorted and recorded on new.mag
netic tapes before being sent to the recipient bank. Each of
these processes introduces the possibility of an inadvertent
change in the content of the payment instruction through
human error, an incorrect computer programme or a break
down or defect in the equipment. However, these errors can
be detected before they pass through the system if the
necessary controls are designed into the system as well as into
the operations of each bank and if those controls are rigour
ously applied ..

(c) Non-standardized procedures

54. International funds transfers, whether electronic or
paper, are more difficult for banks to handlewithout error
than are domestic transfer~ because of the lack of interna
tional agreement on appropriate procedures. Each transfer
message must, therefore, be read carefully to be sure as to
the procedure being used by the transferor bank. That mes
sage may be unclear, especially when it is composed in un
structured cable language.33

55. This confusion may be compounded when the local
banking practices in the recipient country are different from
those in the sending country. Expectations as to the time
within which funds will be made available may turn out to
be incorrect because of a local practice that a correspond
ent bank may withhold settlement for several days, there
by increasing its float,34 or that remittance will be made to
remote locations by mail or by check, even though the inter
national payment instructions requested the highest priority
be given to the payment.35

33 See the examples given by I. Silfvast, ibid., and R. Polo, The
Quality of Today 's International Transfers, ibid., p. 117.

34 See the "Chikuma", note 26 above. The Court of Appealesti
mated that the correspondent bank had earned between $US 70
and 100 in interest on the payment of $US 68,863 by delaying
settlement for four days.

35 See 1. Silfvast, op. cit. p. 126.
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2. Nature a/the loss

(a) Loss a/principal

56. When an electronic funds transfer is credited to the
wrong account, credited to the correct account for the
wrong amount or processed twice, the transferor risks los
ing the principal amount ofthe incorrect transfer. In most
cases, the error can be rectified by a debit to the account of
the incorrect transferee with a corresponding credit to the
account of either the transferor or the correct transferee, as
the case may be. The transferee bank may be authorized tb
debit the incorrect transferee's account without his prior
consent.36 It is only when recovery cannot be made from
the incorrect transferee that questions of allocation of loss
arise.

57. Fraud is probably a more important source of loss
of principal in electronic funds transfers. All major electro
nic funds transfer systems take precautions against fraud
ranging from the use of personal identification numbers
(PIN) in connection with debit cards at an automatic cash
dispenser, through test keys and encryption for inter-bank
electronic funds transfers. 37 The degree of security these
procedures afford is to some extent a measure of the effort
and the money spent on them.

(b) Loss a/interest

58. Interest claims for late payments, which were hard
ly known twenty years ago, are now a daily occurrence.
Interest rates are high. Major funds transfers are less often
than before made by the physical movement ofpaper, which
is slow and uncertain as to the time required. Cash manage
ment techniques have made public and corporate treasurers
throughout the world conscious of the interest earning
potential of their cash balances.

59. Banks share this concern. S.W.LF.T., for example,
has adopted rules for the allocation of loss of interest for
delays in payments made through that system.38 These rules
present no innovation as to theory. Their main value is to
set forth in detail the operating procedures which must be
followed by the sending and receiving bank and by S.W.LF.T.
as a system to avoid liability for interest arising out of a late
payment.39

36 In the Federal Republic of Germany the Banks' General Busi
ness Conditions art. 4 (3) provide that "Where credit entries are made
in consequence of a mistake or clerical error, or for any other reason,
without corresponding instructions having been given, the bank may
reverse them by simple entry." Compare the regulations. governing
credit transfers in the United States through the Federal Reserve
System which· provide that in the case of an error the Federal
Reserve Bank may request the transferee to return the funds. 12
Code of Federal Regulations § 210.35 (b).

37 See Security and Reliability ih Electronic Systems for Pay·
ments, (Basle, Bank for International Settlements, revised ed. 1978).

311 The rules were originally published in S.W.I.F.T. Board Paper
No. 185, Responsibility and Liability, and W('re reprinted in
S.W.I.F.T. Newsletter, April 1979. Board Paper No. 185 has been
incorporated in the S.W.I.F.T. User Handbook. .

39 The transmitting bank is responsible in five circumstances: (a)
when S. W. I. F. T. fails to acknowledge the transmission of a message;

(c) Changes in exchange rates

60. Under the regime of fixed exchange rates of the
Bretton Woods system, exchange losses were an episodic
event arising out of a devaluation or revaluation of a cur
rency. With exchange rates currently fluctuating daily,
customer claims for reimbursement ofexchange losses arising
out of late payments are a more frequentoccurence.

61. No international electronic funds transfer system
has rules which allocate the responsibility for these 10sses.4o

It has been suggested that theS.W.I.F.T. rules for allocation
of interest losses could serve as a model for allocating the
exchange losses arising out of similar events.41

(d) Consequential damages·

62. The least frequent, but potentially the most serious;
losses are the indirect damages suffered when a contract is
lost, a penalty is incurred or a ship is withdrawn from a
charter-party because a required payment was improperly
handled.42 When these events occur, the damages can easily
amount to many times the size of the transfer. The infre·
quency of the reported cases may indicate that transferors
normally allow a margin of safety for their payments when
they anticipate such drastic consequences.43

(b) when S. W. I. F. T. 'acknowlelfges it, but the messageappears on
the report of undelivered m¢ssages; (c) whel\ the transmitting b~k
enters an urgent message, but receives no delivery notification from
S. W. I. F. T.; (d) when it enters a message in an inappropriate format;
or (e) when' it fails to react promptly to notification by S. W:I. F. T.
that a bank regional plQcessor, or operating centre isnot functioning.

The receiving bank is responsible in four circumstances; (a) when
it fails to- carry out the paY-\llent date instru.. ctions in the message; (b)
when it fails to react promp.t1Y,to system messages; (c) when it fails
to reconcile adequately incoming messages according to sequence
numbers; or (d) when ·it fails to follow S. W. I. F.To's terminal con
nection policy.

S. W. I. F. T. is responsible in three. circumstances: (a) when it
acknowledges a message to the "Sender, 'but fails to put the message
on the undelivered message report and fails to deliver the message;
(b) when it or its personnel perform improperly; or (c) when it fails
to notify members promptly of failure.sof banks, operatingcentre,s,
or regional processors.

40 Compare Draft Convention on International Bills of Exchange
and International Promissory Notes, arts. 71 and 72, A/CN.9/211
(reproduced in thi& volume, part two, II, A, 3), and Draft Conven
tion on International Cheques, arts. 64 and 65, A/CN.9/212 (repro·
duced in this. volume, part two, II, A, 5), for rate of exchange to be
applied in case of dishonour of the instrument. See also the Commen
taries on the two draft conventions, A/CN.9/213 (reproduced in this
volume, part two, II, A, 4) 'and A/CN.9/214 (reproduced in this
volume, part two, II, A, 6) respectively.

41 R. Polo, note 33 above, p. 117; New S. W. I. F. T. Rules <;In the
Liability of Financial Institutions for Interest Losses Caused by Delay
in International Fund Transfers, 13 CornellInt. LJ. pp,311, 325 (1980).

42 See, for example, Evra Corp. v. Swiss Bank Corp., 522 F. Supp.
820 (N.D. Ill. 1981), rev. 673 F.2d 951 (7th Cir. 1982), in which
the trial court held the defendant correspondent bank liable for over
SUS 2,000,000 for negligence in failing to transmit payment instruc
tions for $US 27,000 to the transferee bank by the pay date.

43 See, e.g. H. Schroder, Fulfilling the Client's Needs, SIBOS
'80, p. 170 where he complained that because of the long and uncer
tain delays from the time they give a paYment order till the time it
isreceiveq. in a foreign country "we very often have to build in con·
siderable time contingencies if we are contractually committed to
our suppliers for payment at the disposal of the supplier's account
at a given date". The court of appeals in reversing the qecision of
the trial court in Evra Corp. v. Swiss Bank Corp., note 42 above
p. 957, said in part that "it was imprudent ... for [the plain!iff). '"
to wait till arguably the last day before payment was due to Instruct
its bank to transfer the necessary funds overseas".
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3. Standardization and liability,

63. The actions being taken within the international
banking community to standardize message formats and,
more hesitantly, to standardize banking procedures, will
not only reduce the incidence of delayed and incorrect
transfers, they will ease the task of assigning responsibility
for the losses which do occur. In this respect the S.W.I.F.T.
rules on interest losses are revealing. They could not have
assigned responsibility between the three participants in a
S.W.I.F.T. transfer on the basis of failure to follow one of
the operating rules of the system unless there already had
existed operating rules that the participating banks were
required to follow.

64. At the same time these rules reveal that even within
S.W.I.F.T. international agreement on procedures does not
yet go beyond the technical elements of the transfer pro
cess. These rules make the bank receiving the message
responsible if the message was properly addressed to it and
received prior to the cut-off time but was not processed
with appropriate value by the "pay date" indicated in the
message, which date may not be earlier than the date on
which the amount of the transfer is at the disposal of the
receiving bank.44 The "pay date" is, however, only "the
day on which the receiving or a third bank is requested to
credit or pay the beneficiary (private person or any other
non-banking institution) subject to national convention and
exchange control regulations, if any".4S S.W.I.F.T. gives
two explanations for this rule. The first is that "it is possible
that the receiving bank is not able to meet the 'pay date'
because time between 'value date' and 'pay date' is not
sufficient according to the bank's normal business condi
tions".46 The second, which is related to the first but inde
pendent of it, is that "Obviously each bank has its own
terms of business related to the relationship with its corres
pondents".47 These rules accept, therefore, a "national
convention" or the "terms of business" of a bank which
would limit the obligation of the transferee bank to make
the funds available to the beneficiary by the pay date indi
cated by the transferor bank in the message.

4. Responsibility ofbank for acts ofothers

65. Two separate approaches are taken to the responsi
bility of a bank to its customer for loss arising out of events
which occur somewhere in the system. Under one approach
each bank is responsible to the transferor only for losses
arising out of its own wrongful acts. Under a second approach
the transferor bank is responsible to the transferor for

44 S.W.I.F.T. Board Paper No. 185, para. 5 (a). Although the
new rules on responsibility relied upon the existing operating rules
~nd, therefore, intr<;lduced. no changes in S. W.l. F. T. procedures,
It was found necessary, in order to fix responsibility, to clarify the
ten~~ "value date" and "pay date" as used in those operating rules.

Ibid., para. 2 (b).
46 Ibid., comments.
47 Ibid.

losses ansmg throughout the system. In the normal case
the transferor bank would seek reimbursement from the
party who caused the loss.48

66. The first approach recognizes that no bank has
control over the operations of any other bank. While instruc
tions can be given in respect of anticipated problems, no
bank can be expected to be aware of all foreign banking
practices. It cannot avoid the possibility that another bank
may be negligent in regard to the transaction, so long as
that bank is not so consistently negligent as to be an inap
propriate channel through which to pass payment instruc
tions.

67. The second approach emphasizes the responsibility
of a bank to its customer to perform a service that requires
the participation of other banks, clearing-houses and com
munications facilities. With rare exceptions the bank makes
all the operational decisions affecting the transfer. It trans
forms the payment instructions as they are received from
the customer into the message to be transmitted electroni
cally, chooses the communications facilities (e.g. telex or
S.W.I.F.T.) and the correspondent banks. The customer
relies upon his bank to have established, or to have associa
ted itself with, a network of foreign banks that will permit
the payment instructions to be performed as requested.

68. This approach encourages banks which participate
in international electronic funds transfers to support
improvements in funds transfer procedures which reduce
the incidence of loss.

5. Conclusion

69. The rules adopted by S.W.I.F.T. illustrate the per
ceived need for guidance as to the responsibility for losses
arising out of electronic funds transfers. What may have
been an occasional problem in the past which could be satis
factorily settled by reference to the applicable national law
under traditional conflicts of law doctrines has become an
everyday problem. The least satisfactory aspect of the
current situation is the uncertainty as to the rights of the
customer when payment was not made as expected in a
foreign country.

C. LEGAL VALUE OF COMPUTER RECORDS

1. Background

70. Bank records involving huge sums are maintained
in computers. In international electronic funds transfers
there may be no paper records to evidence the transaction
other than those produced by the computer itself.49 This is

48 The second approach, which focuses on the immediate respon
sibility of the transferor bank to the transferor, need not preclude
a direct claim by the injured transferor against the party known to
be at fault.

49 Nevertheless, a properly designed system will leave an audit
trail which will make possi\Jle the detection of fraud or error.
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not, however, unique to electronic funds transfers, whether
international or domestic, since the computer is becoming
the basic book-keeping machine used by business throughout
the world.

71. In spite of the widespread use of computers in all
fields of commercial activity, there remains a hesitancy in
some countries to admit computer records as evidence
before courts and arbitral tribunals. It is thought that the
current state of techniques in the matter of recordings on
computers does not give sufficient guarantees against falsifi
cation.50 In addition, there are classical legal barriers con
cerning the use of such recordings as evidence, particularly
in countries of common law tradition. 51

2. International actions taken to facilitate the use of
automatic data processing

72. Although the question of the evidential value of
computer records in litigation is essentially a matter for
domestic concern, the widespread and ever-increasing use of
computers in international trade has led to provisions in a
certain number of international legal texts intended to facili
tate their use. The Hamburg Rules, which require that a
signed bill of lading be issued if requested by the shipper,
provides that:

"The signature on the bill of lading may be in hand
writing, printed in facsimile, perforated, stamped, in
symbols, or made by any other mechanical or electronic
means, if not inconsistent with the law of the country
where the bill of lading is issued. ,,52

An identical provision is to be found in the United Nations
Convention on International Multimodal Transport of
Goods. 53

73. Montreal Protocol No.4 of25 September 1975 to
the Convention for the Unification of Certain Rules relating
to International Carriage by Air would permit as a substitute
for the delivery of an air waybill "[alny other means which
would preserve a record of the carriage to be performed",
so long as this was done with the consent of the con
signor. 54

50 See Council of Europe Explanatory Memorandum to Recom
mendation No. R (81) 20, adopted by the Committee of Ministers
on 11 December 1981, para. 17.

51 See A/CN.9/149/Add. 3, paras. 16-20 (reproduced as annex
III in Yearbook ... 1978, part two, IV, A).

52 United Nations Convention on the International Carriage of
Goods by Sea, 1978, Hamburg, 31 March 1978, art. 14 (3) (Year
book ... 1978, part three, I, B).

53 Geneva, 24 May 1980, art. 5 (3) (Final Act of the United
Nations Conference on a Convention on International Multimodal
Transport and Convention on International Multimodal Transport
of Goods, TD/MT/CONF/17, 1981). These texts reflect a diminution
of the requirement of a manual signature on a piece of paper as a
means of authenticating the document and its data content. See in
this regard Recommendation No. 14 of the Working Party on Facili
tation of International Trade Procedures entitled "Authentication
of Trade Documents by Means other than Signatures". These texts
are also a reflection of a decline in the importance of the concept
of negotiability.

54 Art. 5 (2) of the Convention as it would be amended by art.
III of the Protocol.

74. In the field of trade facilitation the International
Civil Aviation Organization has recommended to its Con·
tracting States to "make arrangements which would enable
the use of commercial documents required for the clearance
of air cargo produced by electronic data processing tech·
niques in legible, understandable, and acceptable form".55
Similarly the Inter·governmental Maritime Consultative
Organization, now called the International Maritime Organi
zation, has recommended that "Documents produced by
electronic and other automatic data processing techniques,
in legible and understandable form, shall be accepted".56

75. The Customs Co-operation Council has recom·
mended that States, whether or not members of the Coun·
cil, should

"1. Allow under conditions to be laid down by the
Customs authorities, declarants to use electronic or other
automatic means to transmit to the Customs Goods
declarations for automatic processing. Such declarations
may be transmitted either by direct link between the
data processing systems of the Customs and those of
declarants or on magnetic or other ADP media;

"2. Accept, under conditions to be laid down by the
Customs authorities, that Goods declarations which are
transmitted by electronic or other automatic means to
Customs be authenticated other than by handwritten
signature.,,57

3. International actions in respect ofevidential value of
computer records

76. This approach, by which legislative texts and
recommendations of international organizations to facili
tate the use ofelectronic and other automatic data processing
in international trade are prepared on a sectoral basis, may
however not be sufficient unless supported by an approach
which is designed to ensure that the use of computer records
as evidence in litigation is not prevented. This was noted by
the Working Party on Facilitation of International Trade
Procedures when it recommended to the Customs Co-opera
tion Council that the Council make "a study of changes
which are necessary to national laws to admit as evidence
information stored on computer" ,58 which the Council
declined to do on the grounds that this was not purely a
customs matter. 59

55 Recommendation 404 in Chapter 4 of Annex 9, "Facilitation",
to the Convention on International Civil Aviation (Chicago, 1944),
Seventh edition, April 1974, reprinted in TRADE/WPo4/INF.63,
annex II/I, TD/B/FAL/INF.63. annex II/I.

56 Standard 2.15 as amended by the Final Act of the Conference
of Contracting Governments to amend the annex to the Convention
on Facilitation of International Maritime Traffic, 1965 (November
1977), reprinted in TRADE/WPo4/INF.63, annex II/II, TD/B/FAL/
INF. 63, annex 1I/II.

57 Recommendation (16 June 1981) of the Customs Co-operation
Council Concerning the Transmission and Authentication of Goods
Declarations which are Processed by Computer, reprinted in TRADE/
WP.4/R.148/Add. 1.

58 TRADEjWP.4/INF.62, para. 22(x), TD/B/FAL/INF.62, para.
22(x).

59 TRADE/WPo4/R.148, para. 19.
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77. The only international organization which has con
sidered the evidential value of computer records is the Coun
cil of Europe. The Committee of Experts charged with
studying the problem "came to the conclusion that, in view
of the absence of general rules in several states and of the
need for such rules because of the development of these
practices, it would be useful to reach harmonized solutions
in member States which would be justified by the interna
tional nature of the problem since documents or copies
made in one state were increasingly likely to be presented
as evidence in another".60

78. As a result of the study conducted by the Commit·
tee of Experts, the Committee of Ministers of the Council
of Europe, on the recommendation of the European Com
mittee on Legal Co-operation, adopted a Recommendation
to its member States which, inter alia, provided that each
member State should "designate which books, documents
and data may be recorded on computers".61 These records,
if made in conformity with the Recommendation, would be
admitted as evidence in judicial proceedings and "be pre
sumed to be a correct and accurate reproduction of the ori
ginal document or recording of the information it relates
to, unless the contrary is proven".62

79. The Recommendation of the Council of Europe is
a recognition at the international level of the importance to
commercial undertakings that the records of their transac
tions maintained in computers be admissible in evidence
and that the international character of many of those trans
actions, of which international electronic funds transfers
are a prime example, requires harmonized solutions to the
problems involved.

4. Conclusion

80. International electronic funds transfers are increas
ingly made through computer-to-computer links. The ad
missibility in evidence of the records of those transactions
is in doubt in some States. Moreover, few States have clear
rules on the conditions which must be fulfilled in the prepa
ration of those records for them to be admissible in evi
dence.63 Where those rules exist, they may not be in har
mony, leading to the possibility that the records prepared
in accordance with the requirements of one State may not
be admissible in litigation arising in another State.

60 Council of Europe Explanatory Memorandum, note 50 above,
at para. 3. .

61 Recommendation No. R (81) 20, appendIX, art. 1(I), adopted
by the Committee of Ministers on 11 December 1981.

62 Ibid., art. 2. As regards the conditions under whic~ computer
records would be admissible as evidence, see annex I of thiS report.

63 For rules in force in the Soviet Union, see document TRADE/
WP.4/R.126, reprinted in annex II to this report, which contains
rules that the State Arbitration Commission of the USSR has proposed
for use by arbitration bodies, and document TRADE/WP.~/.R.178,
which contains the provisional instructions on the conditions to
be observed to confer a legal value to documents established by
computer on magnetic tape and on paper.

81. The problem, while of particular importance to
international electronic funds transfers, is one of general
concern for all aspects of international trade. Generalized
solutions would, therefore, be desirable.

III. Future work

82. Electronic funds transfer systems have developed
in a partial legal vacuum. In many countries it has been
assumed that the law relating to paper-based transfers also
applies at least in part to electronic funds transfers. How
ever, it is seldom clear to what extent this is the case.64

Moreover, the law which was developed for the needs of
paper-based funds transfers may not be appropriate in all
respects for electronic funds transfers even when the law
appears by its terms to apply.

83. The problems arising out ofthe uncertainty as to
the legal rules applicable to electronic funds transfers are
much greater when the funds transfer is international. When
problems occur, there is no adequate legal framework within
which they can be settled.

84. It would seem to be premature, however, to attempt
to unify the law in respect of electronic funds transfers at
present. Electronic funds transfer systems, especially those
based on computer-to-computer transmissions, are still in
their infancy. The technology and the associated banking
practices are rapidly changing, threatening-to make obsolete
any new legal rules which might be developed even before
they came into force. At the same time it is also foreseeable
that electronic funds transfer systems will playa dominant
role in international funds transfers in the near future with
the increasing participation of the developing countries.65

85. What would seem to be needed at this stage of
development is a guide to the legal problems arising out of
electronic funds transfers. Such a guide would identify the
legal issues, describe the various approaches pointing out
the advantages and disadvantages of each approach and sug
gest alternative solutions.

86. Such a legal guide would be of value to alliegisla
tive bodies which might contemplate coping with legal pro
blems peculiar to electronic funds transfers or adjusting the
current law governing paper-based transfers so as to cover
the specific concerns arising out of electronic funds trans
fers. The guide would also be of value to those who might
wish to regulate certain of the legal problems arising out of
electronic funds transfers by contractual arrangements
between the participants.

64 The answers to the questionnaire sent out by the Study group
in the spring of 1980 were particularly revealing in this regard. No
clear pattern as to the general application of the law relating to paper- .
based funds transfers could be discerned.

6S E.g. during 1981 S. W.1. F. T. extended its services to four coun
tries in Latin America, Chile, Ecuador, Mexico and Uruguay, and was
in the process of doing so in another three, Argentina, Brazil and
Colombia.
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87. If the Commission agrees that it should prepare a
legal guide, it may wish to request the Secretariat, in con·
sultation with the UNCITRAL Study Group on Interna,
tional Payments, to prepare a draft of a chapter on questions
arising in the context of fmality of payment and of a chap
ter concerning questions relating to responsibility as well as
a checklist of other basic legal issues which should be borne
in mindin the conduct of electronic funds transters. Should
the Commission so agree, the Secretariat will ensure that
the views of banks and trade associations from all regions of
the world are adequately reflected in the draft.

88. Harmonized rules as to the conditions under which
computer records must be :produced to be admissible as
evidence and the evidential value of c;omputer records are
necessary to give legal security to international electronic
funds transfers. The problem, however, goes beyond elec·
tronic funds transfers and concerns all aspects of interna
tional trade in which computers might be used. Since rules of
evidence are part of the procedural law, and are linked to
the rest of the legal structure in a State, uniformity of law
would be difficult to attain at present. However, if guide
lines are established as to the conditions under which com
puter records are admitted in evidence, it may influence the
legal development in this field. The Commission may, there
fore, wish to request the Secretariat to submit to a future
session of the Commission a draft of such guidelines.

ANNEX I

Council of Europe recommendation N~. R (81) 20;
Adopted 11 December 1981

Appendix

Article 3

1. Reproductions or recordings made under the responsibility
of [a commercial undertaking or other person designated by national
lawl must conform to the following general rules. They must:

(a) Correspond faithfully to the original document or the infor
mation to which the recording relates, as the case may be;

(b) Be reproduced or recorded in a systematic way and without
gaps;

(c) Be made in accordance with the working instructions, laid
down consistently with national law and preserved as long as the
preservation of the reproductions or recordings;

(d) Be preserved with care, in a systematic order, and. be pro
tected against any alteration.

2. When a document which has been reproduced or has been
used for a recording is destroyed, the following particulars must be
preserved together with the recording and in the repr.oduction, if
possible, or otherwise with it;

(a) The identity of the persons under whose responsibility the
reproduction or recording has been made and of the person effect
ing it;

(b) The nature of the document;

(c) The place and date of the reproduction or recording;

(d) Any defects observed during the reproduction or recording.

Article 5

1. The following rules shall apply to computerprogrammes:

(a) The programme write-up, files description and programme
instructions must be directly legible and kept carefully up to date
under the responsibility of the (commercial. undertaking or other
person designated by national law);

(b) The documents referred to in (a) above must be preserved
in a communicable form for so long a. time as the recordings to which
they relate.

2. If, for whatever reason, the data recorded are transferred
from one computer to another, the (commercial undertaking or
other person designated .by national law) must establish that there is
concordance.

3. The following rules apply to computer systems generally:

(a) The system must contain the safeguards necessary in order
to avoid any alteration of the recording;

(b) The system must also make it possible to reproduce atany
moment the information recorded in a directly legible form.

ANNEX II

State Arbitration Commission of the USSR

The use as evidence in arbitration matters ofdocuments prepared
. by computers

(Reproduced from TRADE/WP.4/R.126)

With a view to the standardization of arbitration practice on
matters in which documents prepared with the help of computer
technology are used as evidence, the State Arbitration Commission
of the USSR has proposed that arbitration bodies should apply the
following rules:

1. Parties to arbitration are entitled to submit, in substantia
tion of their claims or objections, documents prepared with the help
of a computer. Insofar as they contain information on circumstan
ces relevant to the case, such documents should be generally accep
ted as written evidence by arbitration bodies. The acceptance,
examination and appraisal of such documents should be governed
by the general legislation for consideration of economic disputes. The
parties may submit to the arbitration body any copy of a document
prepared with the help of a computer. Should the original of a docu
ment be required for the settlement of the dispute, it must be sub
mitted.

2. For the purpose of determining whether a contractual rela
tionship exists between the parties, an agreement whose terms have
been transmitted or established with the help of a computer shall
be deemed to have the same status as an agreement concluded in
writing.

3. In the settlement of disputes arising with regard to condi
tions of contracts, it should be borne in mind that contracts may
provide for the production of accounts and the addition by parties
of penalties by means of a computer. In such a case, the form of the
records or other documents to be prepared with the help of the
computer must be stipulated in the contract.

4. Parties should be required to ensure that all their documen
tary evidence prepared with the help of a computer is drawn up in
good and due form. The documents. should show at what computer
centre and on what dilte t4ey were prepared. That information may
be recorded automatically by a computer or added by any other
means. Should regulations binding on the parties, or the contract,
prescribe that a document prepared with the help of a computer
must be signed by the competent authorities, the parties should be
asked to submit documents bearing the appropriate signatures.

5. Documents prepared with the help of a computer and sub-
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mitted to an arbitration body as evidence must be so set out that
their contents can be clearly understood. They must bear the appro
priate inscriptions; column and paragraph headings etc.

6. When they contain handwritten corrections, documents
prepared with the help of a computer must show the reasons for the
corrections, the date they were made and the signature of the offi
cial who made them.

7. Should the arbitration body order the checking ofaccounts,
the party which has submitted as evidence documents prepared with
the help of a computer must make it possible for the other party to

carry out the checking and must, if necessary, arrange for it to be
done in the relevant computer centre.

8. In cases of need, an arbitration body shall be entitled to
appoint, on its own initiative or at the request of the parties, an
expert body to review questions connected with the verification of
the accounting programme in the computer centre.

9. Electronically-stored data (kept on magnetic tape, magnetic
discs etc.) may be used as evidence for the purposes of the case only
when converted into a form suitable for general comprehension and
conventional file storage.
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III. INTERNATIONAL COMMERCIAL ARBITRATION

A. Report of the Working Group on International Contract Practices on the work of its third
session (New York, 16-26 February 1982) (A/CN.9/216)*
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Introduction

1. At its fourteenth session, the United Nations Com
mission on International Trade Law entrusted to the Work
ing Group on International Contract Practices a new man
date which relates to the field of international commercial
arbitration. This mandate is laid down in the following deci·
sion adopted by the Commission at that session:

"The Commission

"1. Takes note of the report of the Secretary-Gen
eral entitled 'Possible features of a model law on interna
tional commercial arbitration' (A/CN.9/207)**;

"2. Decides to proceed with the work towards the
preparation of a draft model law on international com
mercial arbitration;

"3. Decides to entrust this work to its Working
Group on International Contract Practices with its
present composition;

"4. Requests the Secretary-General to prepare such
background studies and draft articles as may be required
by the Working Group."!

* 23 March 1982. For consideration by the Commission see
Report, chapter IV, B.

** Yearbook ... 1981, part two, III.
! Report of the United Nations Commission on International

Trade Law on the work of its fourteenth session, OJJical Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (A/
36/17), para. 70 (Yearbook ... 1981, part one, A).
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2. The Commission also decided that in preparing a
draft model law the conclusions reached by it should be
taken into account, in particular, that the scope of applica
tion be restricted to international commercial arbitration
and that due account be taken of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958) and of the UNCITRAL Arbitration
Rules.*2 - The Commission was agreed that the above
report of the Secretary-General (A/CN.9/207) setting forth
the concerns, purposes and possible contents of a model
law would provide a useful basis for the preparation of a
model law.

3. The Working Group consists of the following States
members of the Commission: Austria, Czechoslovakia,
France, Ghana, Guatemala, Hungary, India, Japan, Kenya,
Philippines, Sierra Leone, Trinidad and Tobago, Union of
Soviet Socialist Republics, United Kingdom of Great Britain
and Northern Ireland and United States of America.

4. The Working Group held its third session at United
Nations Headquarters from 16 to 26 February 1982. 3 All

* Yearbook ... 1976, part one, II, A, para. 57.
2 Ibid., para. 65, and report of the United Nations Commission on

International Trade Law on the work of its twelfth session, Official
Records of the General Assembly, Thirty·fourth Session, Supplement
No. 17 (A/34/17), para. 81 (Yearbook ... 1979, part one, II, A).

3 At its first two sessions,' the Working Group considered the
feasibility of formulating uniform rules on liquidated damages and
penalty clauses applicable to a wide range of international trade
contracts.
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the members of the Working Group were represented except
Ghana.

5. The session was attended by observers from the fol
lowing States: Australia, Brazil,Burma, Canada, Chile, China,
Colombia, Cuba, Cyprus, Ecuador, Egypt, Finland, German
DemoCratic Republic, Germany, Federal Republic of,Greece,
Indonesia, Italy, Ivory Coast, Norway, Republic of Korea,
Sweden, Switzerland, Thailand, Turkey, Uganda,Venezuela
and Yugoslavia.

6. The session was attended by observers from the
following interrtatioQal organizations: United' Nations
Industrial Development OrganiZation, Asian-African Legal
Consultative Committee, Commission of the European
Communities, Inter-American Juridical Committee, Inter
national Chamber of Commerce and International' Council
for Commercial Arbitration.

7. The Working Group elected the following officers:

Chairman: ; , Mr. I. Szasz (Hungary)
Rapporteur: Mr. J~ Skinner-Klee (Guatemala)

8. The following documents were placed before the
session:

(a) Report of the Secretary-General entitled "Possible
features of a .model law on international co~mercial

arbitration" (A/CN.9/207)*;

(b) Note by the Secretariat entitled "Possible features of
a model law on international commercial arbitration:
Questions for discussion by the Working Group" (A/
CN.9/WG.II/WP.35)**; and

(c) ProVisional agenda of the session (A/CN.9/WG.III.
WP.34).

9. The~WorkingGroup adopted the following agenda:

1. Election of officers

2. Adoption ofthe agenda

3. Consideration of possible features of a draft model law on
international commercial arbitration to be prepared by the
Working Group

4. Other business

5. Adoption of the report

Deliberations and decisions

10. The Working Group commenced its work ofprepar
ing a draft model law on international c,ommercial arbitra
tion by a preliminary exchange of views on the questions
contained in the note by the Secretariat (A/CN.9/WG.II/
WP.35).* The deliberations and decisions on the questions
considered (questions I-I to 6 -5) are set forth below.

11. The Working Group decided to continue, at 'its
next session, its exchange of views on the questions not yet

* Yearbook ... 1981, part two, Ill.
** Reproduced in this volume, part two, III, B.

considered (questions 6-6 to 6·9) and then to consider the
draft proVisions and studies which the Secretariat would
prepare in accordance with the conclusions reached by the
Group at the present session.

12. The Working Group expressed the view that in
order to expedite the work, it was desirable to hold two ses
sions of the Working Group each year. The Working Group
noted that the Commission at its fourteenth session had
envisaged such a need, but had postponed to its fifteenth
session (New York, 26 July to 6 August 1982) a final deci
sion on whether there should be a further session of the
Working Group in 1982. The Working Group decided, sub
ject to the approval of the Commission, to hold its next
session from 4 to 15 October at Vienna.

Consideration of possible features of a draft model
law on international commercial arbitration

13. The Working Group considered the possible fea
tures of a draft model law on international commercial
arbitration. The Working Group based its deliberations on a
,report of the Secretary-General (A/CN.9/207, hereinafter
referred, to as "the report")* and on a note by the Secre
tariat (A/CN.9/WG.II/WP.35, hereinafter referred to as "the
working paper")** setting-forth questions for discussion by
the Working Group;

A. CONCERNS AND PRINCIPLES OF A, MODEL LAW ON

INTERNATlONAL COMMERCIAL ARBITRATlON

14. The Working Group considered the concerns which
should be met by the model law and the principles which
should underlie it as set forth in paragraphs 9 to 27 of the
report. After hearing general~tatements from several dele
gations emphasizing the value of the project, the Group ex
pressed its agreement with the analysis of the concerns and
principles set forth in the report.

B. IDENTlFICATlON OF ISSUES POSSIBLY TO BE DEALT

WITH IN THE MODEL LAW

15. The Working Group considered these issues using
the list of questions set forth in the working paper.

I. Scope ofapplication

1. "Arbitratiotl I,

Question 1-1: Should the model law expressly state
that it applies to institutional as well as ad hoc arbitra
tion?

* Yearbook ... 1981, part two, III.
** Reproduced in this volume, part two, III, B.

I
\
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Question 1-2: Apart from the clarification referred to
in question 1-1, should the model law contain a defini
tion of the term "arbitration"?

16., There was general agreement that the model law
should apply to ad hoc and institutional arbitration. How
ever,it was felt that the terms ad hoc arbitration and
institutional arbitration were not easily defined, and that
accordingly no attempt should be made to give definitions
of those terms in the model law. The Working Group
concluded that the model law should have a wide scope of
application, and should indicate that it covered all forms of
arbitration.

17. It was agreed, however, that certain forms of arbit
ration should fall outside the scope of the model law. For
example, since the model law is designed for consensual
arbitration, Le. arbitration based on voluntary agreement
of the parties, it should not cover compulsory arbitration.
Furthermore, the various types of free arbitration, noted in
paragraph 29 of the report,* should not be covered. How,
ever, such limitations in scope need not necessarily be ex
pressed in the model law. An appeal could be made to States
to incorporate such limitations when adopting the model
law. The Group concluded that a definition onhe term
"arbitration" was unnecessary.

18. In the context of that discussion, it was observed
that the answers to the questions considered by the Group
might depend on the fin~ form of the draft text to be pre·
pared by the Working Group, e.g., model law or conven
tion. The Working Group noted that the task entrusted to it
by the Commission was to prepare a draft model law, and
decided that, if it wished to make any recommendations as
to the final form of the text prepared by it, it would do so
after having completed its consideration of the possible
features of the model law.

2. "Commercial"

Question 1-3: Should the term "commercial" be
defined in the model law?

19. There was general agreement that the term "com
mercial" should be given a wide meaning in order to meet
the concern that, in certain legal systems, the term might be
construed in an unduly restrictive manner. The Working
Group noted the difficulty of devising a clear-cut formula
for defining that aspect of the scope of application of the
model law. Various suggestions were made for possible ele
ments of an appropriate formula, including (international)
"trade", "commerce" and "economic transactions". It was
also suggested that for different language versions, different
terms might be used to ensure that the term "commercial"
would have a wide meaning. It was also suggested that the
wide scope to be given to the term "commercial" might be
indicated by eXcluding arbitration of certain disputes (e.g.
labour disputes) from the scope of the law.

* Yearbook ... 1981, part two, III.

3. "International" .

Question 1-4: Would it be sufficient to refer Simply,
Le. without definition, to the international nature of the
commercial matter in dispute (or of the arbitration affiree
ment)?

Question 1-5: If a definition is desirable, should one
formula (e.g., parties from different States) be adopted
for all phases covered by the model law?

20. There was general agreement that It would not suf
fice for the model law to refer simply, without definition,
to the international nature of the commercial m.atter in dis
pute. The criterion of the international nature of the matter
in dispute would determine whether in a given case the spe
cial regime embodied in the model law would govern, or
whether the rules for strictly domestic arbitrations would
apply. As to how the definition should be formulated, there
was general agreement that the definition contained in the
European Convention (Geneva 1961) formed a good start
ing point. The details of the definition might be aligned to
the. corresponding definition used in the Vienna Sales Con
vention of 1980.*

21. It was agreed that further consideration should be
given to the possibility of expanding the scope of applica
tion of the model law, by adding to the situations covered
by the definition of the international nature ofa dispute
(parties from different States) other cases (e.g. where a
contract is to be performed outside the country in which
both parties are resident, or where property in dispute is
situated outside such country). Such expansion might either
be reflected in the definition contained in the model law, or
it could be left to the decision of States when adopting the
model law to expand the scope ofthe definition.

II. Arbitration agreement

1. Form, validity and contents

Question 2-1: Is it suffiCient to require (as, e.g., article
II of the 1958 New York Convention) only one arbitra
tion agreement irrespective of whether it concerns exist
ing or future disputes or should some additional act be
enVisaged in certain cases?

22. There was general agreement that the model law
should require only one arbitration agreement irrespective
of whether it concerned existing. or future disputes. This
solution is in conformity with that adopted in article II,
paragraph 1, of the 1958 New York Convention.

Question 2-2: Should the model law specify the
reqUired form of the arbitration agreement and, if so,
require that it be "in writing"?

Question 2-3: If writing were required, should the
term "in writing" be defined, for example, as in article II

* Yearbook ... 1980, part three, I, B.
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of the 1958 New York Convention ("agreement signed
by the parties or contained in an exchange of letters or
telegrams") or should a more extensive an:d refined
definition be sought which should reduce the difficulties
encountered in practice with the above definition (see
report, paragraph 43)?*

23. The Working Group was agreed that the model law
should require the arbitration agreement to be in writing,
and that. this formal requirement should be defined along
the lines of article II, paragraph 2 of the 1958 New York
Convention. It was suggested that the model law give a
more detailed definition than the one in article II, para
graph 2 of the 1958 New York Convention, so as to make
clear that it encompasses, for example, modern means of
communication and frequently used contract practices,
e.g., use of standard form contracts or reference to general
conditions. In the preparation of stich a detailed definition,
it was suggested that article I, paragraph 2 (a) of the Euro
pean Convention (Geneva 1961) might be taken into
account.

24. In this connection, the question was raised whether
a party which had appeared before an arbitral tribunal with
out contesting its jurisdiction, may later invoke the lack of
a written arbitration agreement. The prevailing view was
that such a party could not in those circumstances invoke
the lack of a written agreement. However, it was agreed
that the question shouid not be·dealt with in the model law,
as it was a question which could be adequately dealt with
by domestic law.

Question 2 -4: Which points relating to the validity of
the atbitration agreement should be included in the
model law? For example, should a provision be included
guaranteeing equality of the parties as regards the appoint
ment of arbitrators (see report, paragraph 44)?*

25. There was general agreement that the model law
should not set forth grounds for the invalidity of an arbitra
tion agreement, including grounds specially directed to arbit
ration agreements. It waS noted that the formulation of an
exhaustive list of clearly defined grounds was extremely
difficult. Consequently, the question of validity should be
left to the applicable law. The Group noted that, in view of
this decision, the question whether the model law should
include rules to determine which law was applicable assumed
greater importance. The Group decided to consider this
question, together with other questions as to the conflict of
laws, at a later stage.

Question 2-5: What should be the minimum contents
of an arbitration agreement? For example, would a
provision like article II, paragraph I of the 1958 New
York Convention be appropriate and sufficient (see
report, paragraphs46-47)?*

* Yearbook ... 1981, part two, III.

26. The Working Group was agreed that the model law
should state the minimum contents of an arbitration agree
ment along the lines of article II, paragraph 1 of the 1958
New York Convention, since that provision was appropriate
and sufficient. However, doubts were expressed as to the
appropriateness of adopting the last part of that provision
(Le. "concerning a subject matter capable of settlement by
arbitration"). It was noted that this requirement related to
the domain of arbitration, which was dealt with separately
(question 2-9). The Group decided to defer its decision on
whether to retain that phrase until after it had considered
and decided the issue of the domain of arbitration.

2. Parties to the agreement

Question 2-6: Should the model law contain a provision
on who may be a party to an arbitration agreement?

QuestiOli 2 - 7: If so, should the model law state, for
example, that it applies to "arbitration agreements con
cluded by physical or legal persons of private or public
law" or should a provision be added according to which
even "legal persons of public law have the right to con
clude valid arbitration agreements" (as, e.g., article II,
paragraph 1 of the 1961 Geneva Convention)?

27. There was general agreement that access to arbitra
tion should be unrestricted. However, divergent views were
expressed as to how to achieve this end. Under one view,
this purpose would best be served by not incorporating in
the model law any provision on who might be party to an
arbitration agreement. Under another view, it. was prefer
able to state expressly in the model law that it applied to
arbitration agreements concluded by physical persons or
legal persons of private or public law. The Working Group
decided to reconsider the matter in the light of a draft pro
vision to be prepare.d by the Secretariat.

28. The Working Group noted that this question was
to be clearly distinguished from the question whether a
given person had the legal capacity to conclude an arbitra
tion agreement. The Group decided that the question of
capacity fell outside the scope of the model law, and that
therefore no provision as, for example, article II, paragraph
1 of the 1961 Geneva Convention should be included.

Question 2-8: Should an attempt be made to deal in, the
model law with certain aspects of State immunity in the
area of international commercial arbitration? For ex
ample, to mention only one out of many possibilities,
should the model law construe the commitment to arbi
trate by a Government or a State organ as containing an
implied waiver of any right to invoke State immunity in
the arbitration proceedings or arbitration-related court
proceedings?

29. There was general agreement that the model law
should not deal with questions of State immunity. The rea
son for this decision was that the issue of State immunity in
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the context of arbitration was regarded as but a part of a
more general and complex problem having an obviously
political and public international law character.

3. Domain ofarbitration

Question 2-9: Should the model law set forth Ii list of
non-arbitrable subject matters, either as an exhaustive
list or as an open list to be supplemented by the respect
ive State, or would it be sufficient to express the restric
tions merely by reference to "international public poli
cy?"

30. There was general agreement that the model law
should not set forth a list of non-arbitrable subject matters,
either as an exhaustive list, or an open list to be supplemen
ted by the State concerned. It was felt that it would be im
practicable to compile an exhaustive list, and that provision
for an open list would not further the cause of harmoniza
tion. It was also agreed that it would not be appropriate and
sufficient to merely refer to "international public policy",
as that term was not sufficiently precise.

31. The prevailing view was that the model law should
not contain a provision delimiting non-arbitrable issues.
However, it was noted that further thought could be given
to the possibility of deVising a general formula to determine
non-arbitrability along the following lines - a subject matter
is arbitrable if the issues in dispute can be settled by agree
ment of the parties.

Question 2-10: Should the model law deal with the
"true filling of gaps" and, if so, should aspecial authoriza
tion by the parties be required or should it treat this task
as lying outside the arbitrator's competence even where
parties have given such special authorization?

Question 2 -11: Should the arbitral tribunal be empow
ered to adapt a contract without special authorization
by the parties or only if the parties have given such
authorization?

32. The Working Group noted that the issues noted in
questions 2-10 and 2-11 were of a complex nature: During
the deliberations, the following matters were referred to.
There was some uncertainty as to the scope of the function
of mling of gaps, and in what way it differed from the func
tion of adaptation of contracts (question 2-11). For ex
ample, it was not immediately clear what constituted a
gap, and it was noted that the function of filling of gaps
encompassed a variety of fact situations which should be
distinguished. In each of those situations, different solutions
might be envisaged as to the competence of the arbitral tri
bunal, and as to the legal status and enforceability of its
decisions. In this regard, disparities existed between dif
ferent legal systems.

33. Accordingly, the Working Group requested the Sec
retariat to prepare a study analysing the issues considered.

4. Separability ofarbitral clause

Question 2-12: Should the model law adopt the
principle of separability or autonomy of the arbitral
clause?

34. There was general agreement that the model law
should adopt the principle of separability or autonomy of
the arbitral clause, as embodied in article 21 of the UNCI
TRAL Arbitration Rules. '"

5. Effect of the agreement

Question2-13: Should the model law contain a provi
sion along the lines of article II, paragraph 3 of the 1958
New York Convention (report, paragraph 59). """ Should
it contain supplementary provisions on what points a
court should examine and what type of decision it
may render?

35. There was general agreement that the model
law should contain a provision similar to article II, para
graph 3 of the 1958 New York Convention.. It was noted
that this provision was based on the assumption that an
arbitration agreement was to exclude the jurisdiction of
courts (whether or not it so stated).

36. As regards the question whether the model law
should contain a provision concerning the type· of decision
the court should render when the arbitration agreement
was invoked, a view was expressed that the model law might
determine whether the court action should be stayed or
dismissed. However, the Working Group agreed that the
matter should be left to be determined by the court accord
ing to its procedural law.

Question 2-14: Should the model law deal with prob
lems of consolidation in multi-party disputes (e.g.
whether consolidation agreements should be given
effect, or whether even without such agreements con
solidation might be ordered)?

37. There was general agreement that the model law
should not deal with problems of consolidation in multi
party disputes. While it was agreed that parties had the
freedom to conclude consolidation agreements if they so
wished, the Working Group was of the view that there
was no real need to include a provision on consolidation
in the model law .

Question 2-15: Should a stipulated time-period for
submission of a dispute to arbitration be effective
even if it would expire before a prescription period
applicable to the underlying transaction which may
not be shortened by the parties?

38. The Working Group was agreed that the effec
tiveness of a stipulated time period for submission of a
dispute to arbitration was independent of any prescrip-

* Yearbook 1976, part one, II, A, para. 57.
** Yearbook 1981, part two, III.
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.
tion period concerning the underlying transaction. Accord-
ingly, even a mandatory prescription period would not
affect the stipulation of a shorter time-period for arbitra
tion. The Group was of the view that the model law should
not include a provision on this point, nor on related issues
(such as the right of a party to resort to a court after expiry
of that time-limit, or any effect on the prescription period).
The solution to these issues would vary according to the
specific circumstances of the case.

Question 2-16: Are pre-arbitration attachments and
similar court measures of protection compatible with an
arbitration agreement and should the model law state
so?

39. There was general agreement that the resort by a
party to a court in order to obtain interim measures of pro
tection was not incompatible with an arbitration agreement,
and that the model law should contain a statement to that
effect. Such relief was normally sought before the arbitra
tion had started, but it was agreed that the principle ofcom
patibility should also prevail during arbitration proceedings.
The Working Group noted that this latter issue was linked
to the issues set forth in questions 4-10 and 4-11 (interim
measures by arbitral tribunals or by courts). It was suggested
that in drafting an appropriate provision, account should be
taken of article 26, paragraph 3 of the UNCITRAL Arbit
ration Rules,* article VI, paragraph 4 of the 1961 Geneva
Convention; and article 4 (2) of the 1966 Strasbourg Uni
form law.

6. Termination

Question 2-17: Should the model law specify certain
circumstances under which an arbitration agreement
would be terminated (e.g. settlement on agreed terms;
expiry of time-limit for making award) or would not
be terminated (e.g. death of one party)?

40. The Working Group was of the view that instances
which could conceivably terminate the arbitration agree
ment were often also relevant in the context of the proce
dure of arbitration, and that these instances could only
be fully considered in the light of its later discussion on
arbitral procedure. The Working Group requested the
Secretariat to prepare a study on the issues relevant to
termination, but only on those which were peculiar to
arbitration.

III. Arbitrators

1. Qualifications

Question 3-1: Should the model law expressly state
that foreign nationals shall not be precluded from acting

* Yearbook ... 1976, part one, II, A, para. 57.

as arbitrators (d., e.g., article 2 of the 1966 Strasbourg
Convention, report, paragraph 64)?*

41. There was general agreement that parties should be
free to choose arbitrators of any nationality. Different views
were expressed as to how.best to achieve the goal that for
eign nationals are not precluded from acting as arbitrators.
Under one view, the model law should state the above fun
damental principle in a positive form. Under another view,
silence could achieve the same result. It was agreed that the
issue should be decided at a later stage after the Secretariat
had prepared a draft text.

Question 3-2: Are the qualifications required of arbi
trators an appropriate matter to be dealt with in the
model law?

42. The Working Group was agreed that it was ex
tremely difficult to deal in the model law with the varied
qualifications reqUired of arbitrators. Accordingly, the pre
vailing view was that the model law should not deal at all
with the question of qualifications. However, under another
view it was desirable to incorporate a general formula, as,
for example, contained in article 9 of the UNCITRAL Arbi
tration Rules* (impartiality and independence). It was ob
served in this connection that this question was linked to the
grounds on which an arbitrator may be challenged. The
Working Group requested the Secretariat to prepare a study
on these questions, and deferred a decision pending the
submission of this study.

2. Challenge

Question 3-3: Should the model law deal with the
grounds on which an arbitrator may be challenged? If so,
should it list these grounds or would a general formula
suffice?

Question 3-4: .As regards the procedure of challenging
an arbitrator, should the model law recognize any agree
ment of the parties thereon even ifit would exclude (last)
resort to a court?

Question 3-5: Should supplementary rules be included
for those cases where parties have not regulated the chal
lenge procedure?

Question 3-6: Should the model law adopt ancillary
rules on disclosure and on restrictions to the right to
challenge along the lines of articles 9 and 10 (2) of the
UNCITRAL Arbitration Rules* and article 12 (2) of the
1966 Strasbourg Uniform Law (report, paragraph 66)?

43. The Working Group was agreed that the model law
should deal with the grounds on which an arbitrator may
be challenged only in the same general manner as it dealt
with the qualification~ of an arbitrator. It was suggested
that a draft provision be prepared using the same formula
(impartiality and independence). It was agreed that such
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general provision should form the sole basisfor challenging
an arbitrator. The Working Group was also agreed that the
model law should contain a provision requiring a prospec
tive arbitrator to disclose circumstances which could create
doubts as to his impartiality or independence. The Working
Group was agreed that this provision should be modelled
on article 9 of the UNCITRAL Arbitration Rules.*

44. It was generally agreed that, as regards theproce
dure for challenging an arbitrator, stipulations of the parties
regulating the procedure should be recognized by the' model
law. However, there was no agreement on whether a last
resort to <;ourts could be excluded by such stipulations.
Under one view, the final decision ona challenge should
always lie with a court. Under another view, the freedom of
parties to agree on the procedure of challenge was to be
recognized. but resort to courts should be provided in cases
where the stipulated procedure led to a deadlock: It was
noted that such resort could also be provided for during the
arbitration proceedings (in order to avoid delays in these
proceedings through a speedy court decision on the chal
lenge), or incorporated in those procedures which provided
to a party recourse against an award (wher.e an alleged
ground for challenge would. constitute areason for attacking
the award). The Working Group agreed that this question
needed further consideration. The Working Group requested
the Secretariat to prepare a study on these issues.

45. Divergent views were expressed as to whether the
model law should set forth suppkmentary niles for those
cases where parties had not themselves regulated the chal
lenge procedure. Under one view, it was not in accordan,!e
with the purpose of a model law to incorporate detailed
rules on such a procedural issue. Under another view, it
would be useful if the model law would set forth a mechanism
for challenge in order to avoid protracted controversy
and delay in the arbitration proceedings. The Secretariat
was requested to include in its study on the issue ofchallenge
the question of what supplementary rules might be appro
priate.

3. Number ofarbitrators

Question 3-7: Should the model law contain any man
datory provision on the number of arbitrators?

Question 3-8: Should supplementary rules be included
for those cases where parties have not agreed on the num
ber?

46. There was general agreement that the model law
should not contain any mandatory provision specifying
the number of arbitrators. It was suggested that thought
might be given to expressly stating in the model law the
principle of the freedom of the parties to determine the
number of the arbitrators.
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47. There was also general agreement that the model
law should contain a supplementary rule for those cases
where the parties had not agreed on the number, or on
a mechanism for determining that number. Several views
were expressed as to which number the model law should
specify. The prevailing view was that the' model law pro
vide for three arbitrators, which would accord with article 5
of the UNCITRAL Arbitration Rules.* Another view waS
that in view of the frequency of multi-party arbitrations,
it would be appropriate to allow each party to appoint one
arbitrator, and for those cases where the result was an even
number of arbitrators, to provide for one additional arbitra
tor. Yet another view was that the model law envisage arbi
tration bya sole arbitrator. In this context, a further sup
plementary rule was suggested for those cases where parties
had agreed on arbitration by two arbitrators but where these
two could not reach a decision. In order' to avoid such a
deadlock, the model law might envisage appointment of a
third arbitrator (or an umpire).

48. The Working Group noted that the question of the
number of arbitrators was linked with the question of the
appointment procedure (questions 3-9 and 3-10) and
decided to defer its decision on which number to include
in the model law.

4. Appointment ofarbitrators (and replacement)

Question 3-9: Should the parties be free to determine
the appointment procedure, provided that equality is
ensured?

Question 3-10: Should supplementary rules be adopted
for cases where the appointment procedure, Or a certain
feature thereof, has not been agreed upon by the parties?

49. There was general agreement that the parties should
be free to determine the procedure for appointing the arbit
rator(s). Different views were expressed as to whether a
provision in the model law recognizing such freedom of the
parties should contain a restriction such as "provided that
equality is ensured". The prevailing view was that the prin
ciple of equality of the parties need not be stated in such
a provision. This was in accordance with the position which
the Working Group had taken when discussing possible
grounds for invalidity of an arbitration agreement, iil par
ticular the question whether an arbitration agreement which
gave one party a privileged position with regard to the
appointment of the arbitrators would be invalid (question
2-4). Under another view, it was desirable to eXpress the
principle of equality of the parties, despite its generality, in
the model law in order to prevent a stronger party from
abusing his position.

50. The Working Group was agreed that the model law
should set forth supplementary rules for those cases where
the parties had not agreed upon the appointment procedure.
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However, different views were expressed as to how detailed
such supplementary provisions should be. Under one vi~w,

it sufficed to include a provision which mer,ely stated that
the appointment was to be made by an appointing authority
(which would be designated by each State when adopting
the model. law). Under another view, it was desirable
to incorporate a more elaborate system, for example, as
embodied in articles 6 to 8 of the UNCIT'RAL Arbitration
Rules. * An additional proposal was to include a rule on the
replacement of an arbitrator (as for example, article 13 of
theUNCITRAL Arbitration Rules*).

5. Liability

Question 3-]]: Would it be appropriate for the model
law to deal with questions relating to the liability of
arbitrators?

51. There was general agreement that the question of
the liability of an arbitrator could not appropriately be
dealt with in a model law on international commercial
arbitration. It was also agreed not to attempt the prepa
ration of a code of ethics for arbitrators.

52. In connection with this issue, the Working Group
considered whether the model law should contain any rule
on the basic duties of arbitrators and of possible effects of
the breach of such duties on the course of the arbitral pro
ceedings. The prevailing view was to envisage the replace
ment of an arbitrator "if he failed to act" (article 13, para
graph 2 of the UNCITRAL Arbitration Rules*). Under
another view, the reasons for replacement should be more
widely stated so as to include, for example, any conduct
which was,not in accordance with the instructions of the par
ties, or was not of an impartial, proper and speedy character.

IV. Arbitralprdcedure

1. Place ofarbitration

Question 4-]: Should the model law recognize the par
ties' freedom to determine the place of arbitration or
to empower a third person to make that determination?

Question 4-2: In the absence of any agreement envis
aged in question 4-1, should the model law empower
the arbitral tribunal to determine the place ofarbitration?

53. There was general agreement that. the model law
should contain a supplementary rule empowering the arbi
tral tribunal to determine the place of arbitration where
freedom to authorize a third person or body (for example,
the arbitral tribunal or a permanent arbitral institution) to
determine the place of arbitration.

54. There was general agreement that the model law
should contain a supplementary rule empowering the arbit·
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ral tribunal to determine the place of arbitration where
the parties had not agreed upon that place. It was suggested
that such a provision should be modelled on article 16,
paragraph 1 of the UNCITRAL Arbitration Rules,* with a
possible modification of the last part of that provision
("haVing regard to the circumstances of the arbitration").

55. In this connection, the view was expressed that
supplementary rules along the lines of article 16, para·
graph 2 second sentence, paragraphs 3 and 4, might be
appropriate, but that these provisions related to issues
(arbitral procedure and award) to be discussed later.

2. Arbitral proceedings in general

Question 4-3: Should the model law expressly em
power the arbitral tribunalto conduct the procedings as
it deems appropriate and, if so, what restrictions should
be laid down?

56. There was general agreement that the arbitral
tribunal should be empowered to conduct the arbitration
as it considered appropriate, subject to the instructions
of the parties, provided that the parties were treated with
equality and that at every stage of the proceedings each
party was given. a full opportunity of presenting his case.
It was ~greed that such a provision, modelled after article
15, paragraph 1 of the UNCITRAL Arbitration Rules,*
should be mandatory.

57. The Working Group was agreed that the model
law should contain procedural provisions along the lines
of article 15, paragraphs 2 and 3 of the UNCITRAL Arbit·
ration Rules,* subject to the later decision of the Working
Group on the general question as to what extent the model
law should include supplementary procedural rules for those
cases where parties had not agreed on the procedure. Diver
gent views were expressed as to whether the above provi
sions, if they were to be included, should be mandatory or
not. The Working Group deferred its decision on that point
and requested the Secretariat to draft a provision for con
sideration by it.

Question 4-4: As a general question which is also rele
vant to the following issues, it may be asked to what
extent the model law. should include supplementary rules
on the arbitral procedure as usually contained in arbit
ration rules?

58. The Working Group discussed the general question
as to what extent the model law should contain supplemen
tary rules on arbitral procedure. It was noted tl:1at the pur
pose of such rules was to assist in those cases where parties
had not agreed on the procedure, whether by reference to
arbitration rules or in their arbitration agreement itself. It
was also noted that not only those States whose arbitration
law was less developed, but also all other States could bene
fit from the preparation of a model law since this law would
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lay down widely acceptable rules specifically adapted to
international commercial arbitration. Therefore, an attempt
should be made to devise a set of rules which would allow
the commencement and functioning of arbitration proceed
ings even where parties had not made the necessary pro
vision in their agreement. However, it was agreed that, for
reasons of practicability, a decision on whether supplemen
tary rules were appropriate could only be made with regard
to each individual subject matter.

3. Evidence

Question 4-5: Should the arbitral tribunal be em
powered to adopt its own rules on evidence, subject to
contrary stipulation by the parties?

Question 4-7: What supplementary rules would be
appropriate?

59. There was general agreement that the model law
should empower the arbitral tribunal to adopt its own
rules on evidence subject to contrary stipulation by the
parties. It was noted that this view was in accordance with
the decision concerning question 4-3, and that the question
of evidence was an inherent and important part of the con
duct of proceedings.

60. The Working Group was agreed that the model law
should not contain any supplementary rule which would
restrict the arbitral tribunal's power to adopt its own rules
on evidence. Not only was such a restriction undesirable,
but it. was also extremely difficult to envisage detailed rules
on evidence in view of the great disparity between legal
systems. Accordingly, if a rule were to be adopted, it should
be one supporting the power of the 'arbitrator, such as
article 25, paragraph 6 of the UNCITRAL Arbitration Rules*
("The arbitral tribunal shall determine the admissibility,
relevance, materiality and weight of the evidence offered").

Question 4 -6: What kind of court assistance may be en
visaged in enforcing procedural decisions of the arbitral
tribunal, e.g. calling of a witness, taking of evidence?

61. There was general agreement that assistance by
courts in enforcing procedural decisions of the arbitral
tribunal could contribute to the proper and efficient func
tioning of international commercial arbitration. However,
divergent views were expressed as to whether this issue
of court assistance should be dealt with in the model law.
Under one view, it should be possible to draft an appropriate
provision which would envisage such court assistance, either
in a general form or in a detailed manner. Under another
view, such an approach was not feasible in view of the fol
lowing difficulties and concerns:

(a) The procedures of such court assistance formed an
integral part of the procedural law of the legal system con
cerned, and the relevant procedural laws varied considerably
from one legal system to another;
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(b) Where such' court assistance was required in acoun
try other than the one where the arbitration took place, the
model law might not be able to secure such assistance. It
was noted in this context that such assistance by foreign,
courts was normally governed by bilateral or multilateral
treaties which, however, primarily covered matters which
were the subject of court litigation;

(c) Assistance by courts would require a certain super
vision by the courts over the arbitral tribunal as regards the
justification for the tribunal's decision, since automatic
court assistance would open the possibility of abuse of
court process.

62. The Working Group concluded that the issue
required further study, and requested the Secretariat to
prepare a note taking into account the views expressed
and suggestions made dUring the deliberations.

4. Experts

Question 4-8: Should the arbitral tribunal be em
powered to appoint experts ex officio, unless the parties
have agreed otherwise?

Question 4-9: What supplementary rules are appro
priate, e.g. on the expert's terms of reference or on the
parties' rights and obligations in respect of the expert's
performance of his task (cf., e.g. article 27 of the UNCI
TRAL Arbitration Rules*)?

63. There was general agreement that the arbitral tri
bunal should be empowered to appoint experts ex officio
even if the parties had not expressly authorized it to do so.
However, divergent views were expressed as to whether this
power COUld be excluded by a stipulation of the parties.
Under one view, parties who had submitted a dispute to
arbitration should not have the power to preclude the
arbitral tribunal from ex officio calling an expert if that was
needed for deciding the dispute. The prevailing view, how
ever, was that the parties could at any stage ofthe proceedings
preclude the arbitral tribunal from calling an expert without
their agreement. It was noted that this issue was to be dis
tinguished. from the question whether a party could present
the evidence of an expert witness. The Working Group was
agreed that the arbitral tribunal should hear such expert
witnesses as provided for in article 15, paragraph 2 of the
UNCITRAL Arbitration Rules.*

64. The Working Group was also agreed that it was
worthwhile to consider the feasibility of including in the
model law some supplementary provisions of the type
embodied in article 27 of the UNCITRAL Arbitration
Rules.* It requested the Secretariat to prepare draft pro
visions for its consideration.
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5. Interim measures of protection

Question 4-]0: Should the arbitral tribunal be em
powered to take interim measures of protection even
without special authorization by the parties?

65. The Working Group was of the view that the arbit.
ral tribunal should have the power to take certain interim
measures of protection. However, divergent views were ex
pressed as to the scope of, and conditions to be attached
to, such power.

66. As regards the scope, under one view the rule of
the model law should be in accordance with article 26,
paragraph 1 of the UNCITRAL Arbitration Rules. * The
prevailing view, however, was that the scope should be
more restrictively defined, either by limiting the power
of the arbitral tribunal to those measures which the parties
should or could themselves take, or by listing the specific
permissible measures (e.g. conservation of goods, sale of
perishable merchandise). In this connection, it was also
noted that provisions concerning the duties of parties to
preserve merchandise which are contained in the law applic
able to the substance of the dispute may have some in
fluence on the measures which the arbitral tribunal might
take. A further possible restriction was to empower the
arbitral tribunal only to order such conservation measures,
but not to take them itself.

67. The Working Group was divided on whether th~

arbitral tribunal should be empowered to take interim
measures of protection only upon authorization by both
parties (including reference by the parties to arbitration
rules setting forth such authorization, as e.g. article 26, para
graph 1 of the UNCITRAL Arbitration Rules*) or whether,
failing such agreement, a request by one party sufficed. The
Working Group deferred its decision on this question.

Question 4-]]: Should the model law deal with the in
volvement of courts in this respect?

68. The Working Group reaffirmed the decision which
it had taken in relation to question 2-16 (see above, paragraph
39). Under that decision, the model law should contain a
provision along the lines of article 26, paragraph 3 of the
UNCITRAL Arbitration Rules.* The principle of compati
bility embodied therein would apply to resort to courts
for interim measures before and during arbitration proceed
ings.

69. The Working Group was agreed, apart from such
provision on compatibility, the model law should not con
tain any rule dealing with the involvement of courts in
taking any interim measure of protection. As regards
interim measures which only a court take (e.g. attachment
or seizure of assets or those measures affecting third parties),
it was thought that these were an integral part of the
general procedural law applied by the court. As regards

* Yearbook ... 1976, part one, 11, A, para. 57.

interim measures which an arbitral tribunal might take (cf.
paragraph 66 above), it should be left to the domestic
procedural law to determine whether such measures could
be enforced. It was suggested that parties who wanted
enforceable measures of protection should directly resort
to the courts. It was further noted that the legal justification
and consequences of an interim measure taken by the
arbitral tribunal were linked to issues to be discussed later,
such as recourse against arbitral decisions and the effect
of an (interim) award.

6. Representation and assistance

Question 4:12: Would it be appropriate for the model
law to deal with questions relating to representation and
assistance?

70. There was general agreement that parties may be
represented or assisted by persons of their choice. Divergent
views were expressed as to whether the model law should
contain a provision to that effect. The prevailing view was
that there wa.s no real need to express such a principle, which
seemed to be widely recognized. Under another view, it
was desirable for the model law to reaffirm this principle,
which included a party's right to be represented by counsel.
There was support for the suggestion to include a provision
according to which a party, if it intended to be represented
by counsel, had to notify the other party thereof in advance.

7. Default

Question 4-13: If one of the parties fails to participate,
would the arbitral tribunal be empowered to go ahead
with the proceedings and make a binding award even
without special authorization by the parties, including
reference to arbitration rules which allow the arbitral
tribunal to do so? If such special authorization were to
be required, should the model law expressly recognize
it as being effective, subject to any restrictions envisaged
under question 4 -14?

71. There was general agreement that, in principle, the
arbitral tribunal should be empowered to continue the pro
ceedings even if one of the parties fails to communicate his
statement or to appear at a hearing. However, divergent
views were expressed as to whether the model law should
conditions for such continuation. Under one view, an
attempt should be made to formulate the conditions for such
tempt should be made to formulate the conditions for sUch
continuation. Minimum requirements for continuing the
proceedings and rendering an award in case 'Of such failure
would be that the party had been given due advance notice
(possibly also requiring a statement of the legal consequen
ces of default) and that the party had not shown sufficient
cause for his failure. Under another view, it was not practi
cal to regulate this issue in the model law, since such regula
tion might not be readily acceptable in some countries in
view of their general position on ex parte judgements. If,
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however, there were to be a provision on this issue, one
view was that it could provide that a court would decide,in
the circumstances of each case, whether ex parte proceed
ings by the arbitral tribunal were permissible. Another view
expressed concern over the delay and complications which
might result from such court involvement. The Working
Group decided to attempt to formulate the conditions that
must be met for permitting ex parte proceedings, and to reo
quest the Secretariat to prepare draft provisions taking into
account the suggestions made during the discussion. If such
attempt proved to be fruitless, the issue would have to be
left for decision to the procedural law of each State.

8. Further issues o/arbitral procedure

72. The Working Group was agreed that, in addition to
the procedural issues contained in questions 4-1 to 4·14,
there were other issues of arbitral procedure possibly to be
dealt with in the model law. The issues suggested for con
sideration were: minimum contents of a statement of claim
and statement of defence (cf. articles 18 and 19 of the UNCI
TRAL Arbitration Rules*); language to be used in arbitration
proceedings (cf.article 17 of the UNCITRAL A-rbitration
Rules*); notice of arbitration (cf. article 3 of the UNCITRAL
Arbitration Rules*), and its effects on a prescription period;
and termination of arbitral proceedings (cf. article 34 of the
UNCITRAL Arbitration Rules*). The Working Group
requested the Secretariat to prepare for its consideration
draft provisions on these issues, with explanatory notes if
appropriate.

V. Award

1. Types ofaward

Question 5-1: Would it be appropriate for the model law
to deal with the different possible types of award (e.g.
final, interim, interlocutory, partial)?

73. Divergent views were expressed as to whether the
model law should deal with the different possible types of
award (e.g. final, interim, interlocutory, pattial). Under
one view, it was not appropriate for the model law to deal
with the above types of awards which were not clearly
defined. Under another view, it served no useful purpose
merely to list them as possible types of awards which an
arbitral tribunal might render; it was necessary in addition
to specify the legal qualifications and consequences of the
different types, including possible means of recourse and
enforceability. The main point in need of clarification was
that the making of an interim award would not terminate
the mandate of the arbitral tribunal, since there were national
legal systems under which this result could ensue. The
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Working Group decided to further consider this question
on the basis of draft provisions to be prepared by the Secre
tariat.

2. Making ofan award

Question 5-2: Would it be appropriate for the model law
to deal with the question of setting a time~limit for the
making of the award?

74. There was general agreement that parties were free
to stipulate a time·limit for the making of an award, if they
so wished. However, it was agreed that the model law should
neither set such a time-limit nor deal with the legal conse·
quences of the expiry of a time·limit stipulated by the par
ties, since in international commercial arbitration the
circumstances varied considerably from one case to another.

75. In this context, the Working Group considered
whether the model law should deal with the question of
undue delay by an arbitrator in conducting the proceedings.
It was suggested that a possible legal consequence of such
misconduct could be either challenge or replacement of the
arbitrator concerned. The Working Group was agreed that
it might consider this issue at a later stage.

Question 5-3: Should the model law contain any man
datory provisions on the decision-making process in pro
ceedings with more than one arbitrator? For example,
should it require that an award be made by a majority of
the arbitrators, provided that all arbitrators had the
opportunity to take part in the deliberations leading to
that award?

76. The Working Group was agreed that the model law
should contain mandatory provisions on the decision-mak
ing process in proceedings with more than one arbitrator. In
this connection, it was agreed that a provision should be
included that, in proceedings with an uneven number of
arbitrators, an award shall be made by a majority of arbitra
tors, provided that all the arbitrators had taken part in the
deliberations leading to that award.

77. It was noted that the content of provisions on the
decision-making process would be related to the number of
arbitrators forming the arbitral· tribunal, and it was recalled
that the Working Group had concluded that the model law
should not contain any mandatory provision specifying the
number of arbitrators (question 3-7, above, paragraph 46). It
was noted that there were proceedings conducted by an
even number of arbitrators and that the practice of appoint
ing an arbitral tribunal consisting of one arbitrator appoint
ed by each party, with an umpire to decide if the two arbit
rators failed to agree, was well established in the commer
cial practice of some countries. It was accepted that pro
visions on decision-making in the model law should not
exclude these practices.
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3. Form o/award

Question 5-4: Should the model law require that the
award, which must be in writing, be signed by all arbitra
tors or should it allow any exception, e.g., require that
at least a majority of the arbitrators has' signed and the
fact of a missing signature of a named arbitrator and the
reasons therefor be stated (above the signatures of the
other arbitrators)?

Question 5-5: Should the model law require that the
date and place of the award be stated therein?

Question 5-6: Should the model law require that the
award state the reasons upon which it is based, unless
the parties have agreed that-no reasons are to be given?

78. There was general agreement that, in the interests
of certainty, the model law should require that the award
be in writing. As regards the signing of the award by the
arbitrators, the model law should include a provision envisag
ing signature by all the arbitrators. However, provisions
should also be included dealing with the cases where, excep
tionally, the award was not signed by all the arbitrators
(e.g. where one arbitrator was unable or unwilling to sign).
Under the prevailing view, in such cases it should be suffi
cient if a majority of the arbitrators had signed, and that
the fact of the missing signature, and the reasons therefor,
were stated. Such a solution was found in several national
laws, and was in accord with article 32, paragraph 4 of the
UNCITRAL Arbitration Rules*. In relation to this issue, it
was pointed out that an arbitrator who was unable to sign
could authorize another person (e.g., the chairman of the
tribunal) to sign on his behalf.

79. There was general agreement that the model law
require that the date and place of the award be stated there
in. It was noted that the identity of the place of the award
might be relevant in enforcement proceedings under the
1958 New York Convention (e.g., article V, 1 (e) - award
set aside by a competent authority of the country in which
the award was made); If the date and place of the award
was not stated therein, however,. the prevailing view was
that the model law should not on that account declare the
award invalid. In this connection, it was noted that this
question had also to be considered subsequently in connec
tion with the setting aside or annulment of awards (ques
tions 6 -6 et seq.). A suggestion was made that thought
might be given to formulating a rule under which the award
was to be deemed made on the date and at the place indicated
therein, even though the award may, for convenience, have
been signed in different places and at different times by the
arbitrators.

80. There was wide support for the view that the model
law should require that the award state the reasons upon
which it is based. Such a requirement was found in many
national arbitration laws, and would also have a beneficial
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influence on the decisions of the arbitrators. Under another
view, however, not requiring reasons to be stated also had
advantages: the award could be rendered speedily, could
not easily be challenged, and was appropriate for certain
types of arbitrations (e.g., quality arbitrations). During the
deliberations, it was suggested that an acceptable solution
might be to require the statement of reasons, but to permit
paTties to waive this requirement. Such waiver might take
place expressly, or even by usage where the arbitration was
conducted under rules which did not contemplate the giv
ing of reasons. It was noted that this solution was in accord
ance with article 32, paragraph 3 of the UNCITRAL Arbit
ration Rules,* and it received very wide support.

4. Pleas as to arbitrator's jurisdiction

Question 5-7: Should the arbitral tribunal be empow
ered to decide on any pleas as to its jurisdiction including
those based on non-existence or invalidity of an arbitra
tion agreement?

Question 5-8: Should a ruling by the arbitral tribunal on
its jurisdiction be final and binding or should it be' sub
ject to any review by a court?

81. The Working Group noted that it had decided that
the model law should adopt the principle of the separability
or autonomy of the arbitral clause (question 2-12, above,
paragraph 34). In accordance with that decision, there was
general agrllement that the model law should empower the
arbitral tribunal to decide on any pleas as to its jurisdiction,
including those based on non-existence or invalidity of an
arbitration agreement. SUch a power was also contemplated
in article 21, paragraph 1 of the UNCITRAL Arbitration
Rules,* and in article V, paragraph 3 of the 1961 Geneva
Convention. It was noted that thought might be given to
imposing limitations on the stage of the proceedings at
which a plea as to jUrisdiction might be raised, as provided
in article 21, paragraph 3 of the UNCITRAL Arbitmtion
Rules.*

82. There was also general agreement that l!. rUling by
the arbitral tribunal on its jUrisdiction is subject to review
by a court. It was noted in this connection that both the
1958 New York c.onvention (article V, paragraph 1 (e) and
the 1961 Geneva Convention (article V, paragraph 3) con
templated the existence of such court review. Divergent views
were expressed, however, as to whether provisions on such
review should be included in the model law. Under one view,
it was impossible to formulate provisions covering the variety
of circumstances in which review by courts should take
place. Accordingly, the model law should not contain any
such prOVision. Under another view, however, the model
law might contain some provisions on this issue. ThUS, it
might' be desirable to include a provision as to the stage at
which court review should be permissible following article

* Yearbook ... 1976, part one, II, A, para. 57.

I
I
1
I
i
';
I



Part Two. International commercial arbitration 299

18 of the uniform law annexed to the 1966 Strasbourg
Convention, or article VI, paragraph 3 of the 1961 Geneva
Convention. Another suggestion was that provisions might.
be included empowering the court to compel the continu
ance of arbitral proceedings, where the arbitral tribl.mal had
ruled that it had no jurisdiction, or to discontinue arbitral
proceedings, where the arbitral tribunal had ruled that it
had jurisdiction.

83. The Working Group decided that an attempt should
be made to formulate provisions on court review, taking
into account the discussion which had taken place on the
issue, and to reconsider the issue at a later stage.

5. Law applicable to substance ofdispute

Question 5-9: Should the model law recognize as bind
ing on the arbitral tribunal an agreement by the parties
that the case be decided ex aequo et bono? If so, should
an attempt be made to define such mandate in the
model law (e.g. "amiables compositeurs" must observe
those mandatory provisions of law regarded in the respec
tive country as ensuring its ordre public internationaf)?

84. There was general agreement that the model law
should recognize as binding on the arbitral tribunal an agree
ment by the parties that the. case be decided ex aequo et
bono. It was noted that the term "ex aequo et bono" and
the other term "amiables compositeurs" often used in this
connection (e.g., article 33, paragraph2 UNCITRAL Arbitra
tion Rules*) were not clearly demarcated and sometimes
given varying interpretations in different legal systems. It
was also noted that the consideration of this issue could not
be completely separated from the diSCUSSion on question
5-10 (parties' choice of the law applicable to the substance
of the dispute).

85. The Group agreed, therefore, though only on a
tentative basis, to follow the approach adopted in article 33,
paragraph 2 of the UNCITRAL Arbitration Rules,* with
two modifications. One was to use only the term "ex aequo
et bono" although some support was expressed for also
retaining the words "as amiables compositeurs". The other
was not to retain the last part of the paragraph which reads
"if the law applicable to the arbitral procedure permits such
arbitration". It was thought that such a requirement, while
meaningful in arbitration rules, was not appropriate in the
model law which itself was to be, for most cases, the very
law determining the permissibility.

86. The Working Group was agreed that it was extreme
ly difficult to define in a practicable manner the mandate,
and its limits, of arbitrators authorized to decide ex aequo
et bono (or as amiables compositeurs). However, in view of
the desirability of a clarification, it did not wish to exclude
the possibility of a later attempt to draft a suitable pro
vision. In this respect, a proposal was made according to

* Yearbook ... 1976, part one, II, A, para. 57.

which the model law should expressly state that arbitrators,
even when deciding ex aequo et bono, should to the largest
PC?ssible extent ensure the enforceability of the decision
within the States with which the dispute has a significant
connection.

Question 5-10: Should the model law regognize as
binding on the arbitrll1 tribunal an agreement by the par
ties that a certain law be applicable to the substance of
the dispute?

87. There was general agreement that the model law
should recognize as binding on the arbitral tribunal an agree
ment by the parties that a certain law be applicable to the
substance of the dispute. There was some support for the
proposal (set forth in the report, paragraph 91 *) that parties
may not only be given the facility of designating a specific
national law, but also of choosing an international conven
tion or uniform law even if it was not yet in force, or not in
force in their countries.

Question 5-11: Failing an agreement envisaged under
question 5-10, should the arbitral tribunal apply the law
it deems appropriate (as, e.g., under article 1496 of the
French New Code of Civil Procedure) or the law deter
mined by the conflict of laws rules which it considers
applicable (as, e.g., under article 33(l) of the UNCITRAL
Arbitration Rules**)?

88. Divergent views were expressed on the question of
how the arbitral tribunal should determine the law applic
able to the substance of the dispute, where the parties had
not designated such law. Under one view, the model law
should follow the rule embodied in article 33, paragraph 1
of the UNCITRAL Arbitration Rules,** according to which
"the arbitral tribunal shall apply the law determined by the
conflict of laws rules which it considers applicable".

89. Under another view, the arbitral tribunal would
directly determine the applicable substantive law which it
considered appropriate (e.g. because it was the law most
closely related to the transaction). Such determination
would relate to the substantive law of a given State·. How
ever, some support was expressed for the idea of allowing
the arbitrators to select parts of the substantive law of dif
ferent countries and to apply rules contained in relevant
international conventions, even if not yet in force. A sugges~

tion was made for giving the arbitral tribunal some guidance
in determining the applicable legal rules by requiring it to
take into account the interests and wishes of the parties and
their national laws.

90. The Working Group requested the Secretariat to
prepare alternative draft provisions reflecting the above
views, and decided 'to reconsider the issue on the basis of
those draft provisions.

* Yearbook 1981, part two, Ill.
** Yearbook 1976, part one, II, A,para. 57.
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Question 5-12: Should the arbitral tribunal be required.
to decide in accordance with the terms of the contract
and to take into account the usages of the televanttrade?
If so, should this also apply to decisions ex aequo et
bono?

91. In considering this question, it was noted that dif
ferent considerations applied depending on whether the
arbitral tribunal was to decide the dispute according to law
or ex aequo et bono. In respect of the first type of arbitra
tion, it was agreed that an arbitral tribunal should have re
gard to the terms of the contract and relevant trade usages.
However, divergent views were expressed as to whether this
should be expressed in the model law, and if so in what
manner. Concerning the regard to contract terms, the pre
vailing view was that no provision should be included in the
model law since this requirement was self-evident. Further
more, such a provision would be possibly misleading or in
correct since a contract provision could be invalid under the
applicable substantive law. Under another view, however,
it was advisable to require the arbitral tribunal to decide in
accordance with the terms of the contract (or, at least, to
take those terms into account).

92. Concerning the regard to trade usages, one view
was not to include a provision in the model law, since this
was a matter of substantive law and a provision in the model
law could create a conflict with a national substantive law.
The prevailing view was that an attempt be made to draft
an appropriate provision. Such a provision might be mod
elled on article VII, paragraph 1of the 1961 Geneva Conven
tion ("take account of the ... trade usages") or on article
33, paragraph 3 of the UNCITRAIL Arbitration Rules"*
("take into account the usages of the trade applicable to
the transaction"). A further suggestion was to consider in
clusion of a provision along the lines of article 9 of the 1980
Vienna Sales Convention.**

93. As regards arbitration ex aequo et bono, there was
wide support for not including a provision in the model law
according to which amiables compositeurs should have re
gard to the terms of the contract and trade usages. This was
considered to be in accordance with the earlier decision
concerning a possible definition of the mandate of such
arbitrators (see question 5-9, above, paragraph 86). It was
noted that if certain guidelines seemed desirable, regard to
trade usuages should not be given greater weight than regard
to contract terms or observance of the applicable law.

94. The Working Group decided to take a final stand
after considering alternative draft provisions to be prepared
by the Secretariat which would reflect the above views.

6. Settlement

Question 5-13: Where parties settle their dispute amic
ably during arbitration proceedings, should the arbitral

* Yearbook 1976, part one, II, A, para. 57.
** Yearbook 1980, part three, I, B.

tribunal be authorized (but not compelled) to record
such settlement in an award ("accord des parties"), and
should this type ofaward be treated like any other award?

95. There was general agreement that the arbitral trio
bunal should be authorized to record a settlement, which
parties had reached during arbitration proceedings, in an
award. It was thought that arbitrators would normally
accede to a request by the parties to enter the settlement in
an award. However, they should not be compelled to do so
in all circumstances. ·Divergent views were expressed as to
the extent of the discretion to be given to the arbitrators in
this respect.

96. A suggestion was made that the arbitral tribunal
could be empowered to enter a settlement by the parties in
an award upon the request of one party only, unless the
parties had stipulated otherwise.

97. The Working Group was agreed that a settlement
entered in an award should indicate that it was an award. It
was also agreed that such an. award should be treated like
any other award.

7. Correction and interpretation ofaward

Question 5-14: Should the model law contain a pro
vision according to which a party may request within a
specific period of time that the arbitral tribunal give an
interpretation of the award or correct technical errors
therein?

98. There was general agreement that the model law
should contain provisions concerning the correction and
interpretation of an award. Such provisions could be mod
elled on articles 35 and 36 of the UNCITRAL Arbitration
Rules. * However, it was agreed that a request for interpre
tation of the award should be limited to specific points in
order to avoid possible abuses and delay.

8. Fees and costs

Question 5-15: Should the model law contain any pro
visions relating to fees and costs, for example, empowering
the arbitral tribunal or any administering body to request
deposits from each party?

Question 5-16: Would it be appropriate for the model
law to envisage any review by a court (or its president)
concerning the fees of arbitrators and, for example, allow
readjustment in case of utterly unreasonable fees?

99. There was wide support for the view that questions
concerning the fees and costs of arbitration were not an
appropriate matter to be dealt with in the model law. This
view left open the possibility for a State to provide for court
control concerning fees and costs, and, for example, to
allow readjustment of utterly unreasonable fees.

* Yearbook ... 1976, part one, n, A, para. 57.
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9. Delivery and registration ofaward

Question 5-17: Should. the model law state that the
award shall be delivered to the parties and in what form
(e.g. signed copies)?

100. There was general agreement that the model law
should require that the award be delivered to the parties
and should specify in what form.

Question 5-18: Should the model law require that the
award be deposited or registered with a specified autho
rity in the country where it was made? Or would it be
preferable to adopt the system of the 1958 New York
Convention, which allows recognition and enforcement
of foreign arbitral awards without such deposit or regis
tration, for all awards covered by the model law, Le.
international commercial arb.itration awards?

101. There was wide supJ>ort for not requiring that the
award be deposited or registered in the country where it
was made. This was to adopt the system of the 1958 New
York Convention, which allows enforcement of foreign
arbitral awards without such deposit or registration,. for all
awards covered by the model law, although in borderline
cases it might be difficult to determine whether or not an
award was covered by the model law.

102. Some support was expressed for requiring deposit
or registration of an award. This requirement would benefit
parties, by ensuring the continued availability of the origi"
nal award or an authenticated copy thereof. A suggestion
was made to provide for deposit or registration only if at
least one party so requested.

10. Executory force and enforcement ofaward

Question 5-19: Should the model law adopt a uniform
system of enforcement for all "international" awards
irrespective of the place where they are rendered?

Question 5-20:. Which rules of procedure on recognition
and enforcement should the model law lay down? For
example, should it adopt a provision along the lines of
article IV of the 1958 New York Convention on what an
applying party shall supply? Should it specify the formali
ties of the recognition and enforcement order and name
the authority competent to issue such order?

103. There was wide support for the idea of adopting a
uniform system of enforcement for all awards covered by
the model law. This would result in all awards rendered in
international commercial arbitration being uniformly en
forced irrespective of where they were made. However, diver
gent views were expressed as to whether the model law
should contain any procedural rule on recognition and
enforcement. Under one view, the model law should not deal
with these procedures which were idiosyncratic to the law of
civil procedure of each country. Furthermore, the model
law was not an appropriate means for furthering the unify
ing effect already achieved by the 1958 New York Conven·

tion. Under another view, it was desirable that the model
law should not be silent on that issue. One suggestion was.
to include in the model law merely a reference to the rele
vant provisions of the 1958 New York Convention. Another.
suggestion was to incorporate into the model law procedu
ral provisions taking into account article III, and in particu
lar article IV, of that Convention. Yet another proposal was
to call upon States to establish a uniform system.

104. The Working Group was agreed that its exchange
of views on the matter was of a tentative nature, and that
further careful study was needed on the issues considered.
It requested the Secretariat to draft alternative draft 'pro
visions which could assist the Working Group in reaching a
decision.

11. Publication ofaward

Question 5-21: Would it be appropriate for the model
law to deal with the question whether an award may be
published and, if so, should an express consent of the
parties be required?

105. There was general agreement that the model law
should not deal with the question whether an award may be
published.

VI. Means ofrecourse

1. Appeal against arbitral award

Question 6·1: Should the model law recognize any
agreement by the parties that the arbitration award may
be appealed before another arbitral tribunal (of second
instance)?

106. There was wide support for the view that parties
were free to agree that the award may be appealed befo~e
another arbitral tribunal (of second instance), and that the
model law should not exclude such practice although it was
not used inall countries. However, the Working Group was
agreed that there was no need to include in the model law a
provision recpgnizing such practice. It was noted, however,
that this conclusion might have to be reconsidered in the
light of the ultimate contents of the model law, and in
particular its chapter on means of reCourse against an award.

Question 6-2: Should the model law allow any appeal to
a court for review of the award on the merits (apart
from the setting aside procedure considered in question
6-6)?

107. There was very wide support for the view that an
award rendered in international commercial. arbitration
should not be subject to. court review on its merits. It was
noted that this reflected the legal position in most States,
and that a trend was discernible to further reduce the remain
ing instances where court review was still allowed.
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108. Divergent views were expressed as to whether this
policy should be stated in the model law. The prevailing view
was not to incorporate a provision to that effect. While the
model law itself would then not contribute to unification,
the hope was expressed that the above-mentioned trend
would continue. Another view was that the model law should
expressly exclude any court review of awards on the merits,
in order to further the above policy. A suggestion was made
to consider including a provision according to which an
award was final (or had the effect of res judicata), subject
to certain conditions (e.g. it was not contrary to ordre
public).

2. Remedies against leave for enforcement (exequatur)

Question 6-3: Should the model law adopt a uniform I

appeal system concerning decisions refusing recognition
or enforcement irrespective of where the award was
made?

Question 6-4: Should the model law adopt a uniform
appeal system concerning decisions granting recognition
and enforcement irrespective of where the award was

made (subject to a possible modification regarding awards
against which a setting aside action may be brought, see
question6-8)? In particular, should the grounds on which
recognition and enforcement may be refused under
article V of the 1958 New York COlwention be the same
under the model law irrespective of where the award was
made?

Question 6-5: Which rules of procedure concerning re
course against an exequatur, or against refusal of exequa
tur, should the model law lay down, including specifica
tion of the court or authority to which a party may
appeal?

109. There was wide support for the view that the
model law should not set forth rules on remedies against
decisions granting or refusing enforcement of awards. It was
thought that the procedures for appeal or recourse against
the decisions of a court were an integral part of the law of
civil procedure of each State. Accordingly, the Working
Group did not accept, at least for the time being, the sug
gestion to adopt in the model law a uniform system of
appeal against decisions relating to the enforcement of
awards r.endered in international commercial arbitration.

B. Working paper submitted to the Working Group on hl.ternational Contract Practices at its third session (New York,
16-26 February 1982): Note by the Secretariat: possible features of a model law on international commercial arbitration:
questions for discussion by the Working Group (A/CN.9/WG.II/WP.35)*

A NEW MANDATE OF THE WORKING GROUP

1. The Working Group on International Contract
Practices has been given a new mandate which relates to
the field of international commercial arbitration. It is laid
down in the following decision adopted by the United
Nations Commission on International Trade Law at its
fourteenth session:

"The Commission

"1. Takes note of the report of the Secretary-General
entitled "Possible features of a model law on intern\!
tional commercial arbitration" (A/CN.9/207)**;

"2. Decides to proceed with the work towards the
preparation of a. draft model law on international com
mercial arbitration;

"3. Decides to entrust this work to its Working Group
on International Contract Practices with its present com
position;

* 1 December 1981.
** Yearbook ... 1981, part two, III.

"4. Requests the Secretary-General to prepare such
background studies and draft articles as may be required
by the Working Group.'"

2. The Commission also decided that in preparing a
draft model law the conclusions reached by it should be
taken into account, in particular, that the scope of applica
tion be restricted to international commercial arbitration
and that due account be taken of the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards
(New York, 1958) and of the UNCITRAL Arbitration
Rules. *2 The Commission was agreed that the above
report of the Secretary-General (A/CN.9/207)* setting forth
the concerns, purposes and possible contents of a model law
would provide a useful basis for the preparation of a model
law.

* Yearbook ..• 1976, part one, II, A, para. 57.
1 Report of the united Nations Commission on International

Trade Law on the work of its fourteenth session, Official Records
of the Genera/Assembly, Thirty-Sixth Session, Supplement No. 17
(A/36/17), para. 70 (Yearbook ... 1981, part one, A).

2 Ibid., para. 65, and Report of the United Nations Commission
on International Trade Law on the work of its twelfth session, Offi·
cial Records of the General Assembly; Thirty-fourth Session, Supple
ment No. 17 (A/34/17), para. 81 (Yearbook ... 1979, part one,
II, A).
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B. SUGGESTED APPROACH AND METHODS OFWORK

3. The Working Group may wish to consider its methods
of work and decide on the most appropriate approach for
carrying out its task based on these decisions by the Com
mission. The following remarks are designed to assist the
Working Group in this respect and to explain the purpose
of the present note.

4. As regards the first step towards the preparation of
a draft model law , there are essentially two possible approa
ches. One would be to select for the present session one of
the subject areas coverd by a chapter of the above report
(A/CN.9/207),* e.g. chapter ILArbitration agreement, and
to discuss in detail the various issues relating thereto. The
Group might then incorporate into draft provisions the
solutions adopted by it or request the Secretariat to prepare
draft provisions in accordance with the conclusions reached
by the Group. At future sessions, the other subject areas or
chapters would be dealt with in the same manner and, after
that, a complete set of the first draft provisions may be
reviewed as a whole.

5. The other approach would be to have first aprelimi
nary exchange of views on all issues and possible features of
a model law and to turn only thereafter to the detailed
work outlined in the preceding paragraph. This approach
seems preferable for the following reasons. Itwould enable
the Working Group to adopt a common basis as regards the
principles, policies and directions ofthe model law. It would
also help to get a better, though necessarily tentative, idea
of the scope and contents of the envisaged law asa whole.
Above all, many detailed issues are so closely connected
with each other that the solution of one issue often depends
on the position taken with regard to others. The suggested
exchange of views on all points should help to reduce this
difficulty since when it comes to deciding a particular ques
tion, and to drafting a provision of the model law, the atti
tude towards other points relevant thereto will have been
ascertained at least on a tentative basis.

6. The present note has been prepared primarily as an
aid in the suggested exchange ofviews but might be of some
use even if the first approach were adopted. It is a working
paper which has to be taken together with the above report
by the Secretary-General (A/CN.9/207, hereinafter referred
to as "the report").* It follows the order and classification
of the issues used in the report (part B). As stated therein,3
this order in no way ipdicates the eventual structure of the
model law but simply adopts the classification scheme used
in the national reports as published in the Yearbook Com
mercial Arbitration. 4

* Yearbook ... 1981, part two, III.
3 A/CN.9/207, para. 8.
4 International Council for Commercial Arbitration Yearbook

Commercial Arbitration. Pieter Sanders, ed. Deventer, the Nether
lands (Kluwer).

7. The working paper primarily refers to the correspond
ing discussion of the possible features of a model law set
forth in the report. It contains some additional considera
tions and suggestions supplementing the discussion in the
report. Above all, it provides a list of questions which the
Working Group may wish to consider. The questions cover
the issues identified in the report but should, of course, not
be viewed as exhaustive.

8. The Working Group, in its exchange ofviews on these
questions, may in some cases be ready to reach agreement
on whether a certain issue should be dealt with in the model
law and, if so, in what way. In other cases, any differences
of opinion and the reasons therefor may become apparent
and, thus, facilitate the search for an acceptable solution.
The. Group might then request the Secretariat to prepare
studies on certain issues or to conduct inquiries, possibly in
consultation with interested international organizations and
arbitral institutions.

C. ISSUES POSSIBLY TO BE DEALT WITH IN THE MODEL
LAW: ANNOTATED LIST OF QUESTIONS

I. Scope ofapplication

2. "Commercial"

11. As suggested in the report (paragraph 31),* There
seems to be no particular need for defining the term "com-

* Yearbook ... 1981, part two, III.
S The ,questions are numbered according to the chapters they

relate to; III the above example, 1-1 standSJfor chapter I. Scope of
application, first question.
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mercial", which is the second element delimiting the scope
of application of the model law. If, however, such a need
were felt, it would be advisable to define the term in the
model law but not to follow the approach taken in the
1958 New York Convention which refers to "relationships
which are considered as commercial under the national law
of the respective State" (article I, paragraph 3).

Question 1-3: Should the term "commercial" be
defined in the model law?

3. "International"

12. As indicated in the discussion set forth in the report
(paragraphs 32-38),* the third element delimiting the scope
of application, i.e. "international", raises a number of diffi
cult and complex questions. Not only is there a great vari
ety of possible criteria for distinguishing between domestic
and "international" cases (e.g. subject matter of dispute;
nationality or domicile of parties; applicable procedural law ;
nationality of arbitrators; place of arbitral proceedings and
award). There is also the difficulty that the distinction must
be made with regard to the various phases covered by the
model law (Le. arbitration agreement, arbitral proceedings,
arbitral award) which conceivably may call for different cri
teria. In addition, this issue may be viewed as being linked
with questions of conflicts of laws or international jurisdic
tion.

13. In view of this, the Working Group may wish, dur
ing its first exchange of views, to tentatively agree on a
simple formula applicable to all phases. This formula would
serve as a working assumption for the discussion on the
other issues and would then be reviewed and refined in the
light of these discussions.

14. A simple formula is used, for example, in the most
recent national arbitration law, establishing special rules for
international cases: under article 1492 of the New Code of
Civil Procedure of France, an "arbitration is international if
it involves international commercial interests.,,6 Reference
is, thus, made to the subject matter of the dispute, which
has been said to explain best the special nature of, and need
for, rules of international commercial arbitration. 7 This
formula, which is based on a notion developed in French
case law,8 does not include a definition of the term "inter-
national". .

15. If any definition were desired, a formula, still rela
tively simple, might be found along the lines of the notion
used in the European Convention on International Com
mercial Arbitration (Geneva, 1961), article I, paragraph 1:

* Yearbook ... 1981, part two, III.
6 Deere! no. 81·500 of 12 May 1981, Journal Offidel of 14 May

1981, p. 1402; repro in Dalloz-Chronique 1981, p. 217.
7 E.g. Fouchard, "Quand un arbitrage est-i1 international?",

Revue de I'arbitrage 1970, pp. 59, 75.
8 Robert, "L'arbitrage en matiereinternationale", Dalloz·Chro·

nique 1981, p. 209.

"This Convention shall apply:

"(a) To arbitration agreements concluded for the
purpose of settling disputes arising from international
trade between physical or legal persons having, when
concluding the agreement, their habitual place of resi
dence or their seat in different Contracting States;

"(b) To arbitral procedures and awards based on
agreements referred to in paragraph 1 (a) above."

Similarly, the model law might state that it applies to arbit
ration agreements, and to the arbitral proceedings and
awards based theron, between parties whose places of busi
ness are in different States.

Question I -4: Would it be sufficient to refer simply,
Le. without definition, to the international nature of
the commercial matter in dispute (or of the arbitra
tion agreement)?

Question 1-5: If a definition is desirable, should one
formula (e.g. parties from different States) be adopted
for all phases covered by the model law?

II. Arbitration agreement

1. Form, validity and contents

16. The issues and possible features relating to form,
validity and contents of the arbitration agreement are dis
cussed in some detail in the report (paragraphs 41-47).*
Supplementary information should be givenhere,inparticular
to the reference to Latin-American States (paragraphs 41
42).* The Fifth Conference of Ministers of Justice of the
Hispanic-Portuguese-American Countries (Lima, 13 -17 July
1981) adopted a model law ofarbitration and recommended
to the Governments of its Member States to take it into
consideration when reforming their domestic law.9

17. Article 4 of that model law requires for every arbit
ration a written agreement; and it is this arbitration agree
ment ("convenio arbitral") which precludes resort to courts
as laid down in article 6. Article 5, then, speaks of a submis
sion ("compromiso") which is to be formalized in writing
at the same time as or subsequent to the arbitration agree
ment; it must set forth certain information on the act of
submission and the parties thereto, the matters submitted
to arbitration, the appointment of the arbitrators and
whether the arbitration is de jure or ex aequo et bono, and
it may contain other points agreed on by the parties.

Question 2-1: Is it sufficient to require (as, e.g., article
II of the 1958 New York Convention) only one arbit
ration agreement irrespective of whether it concerns
existing or future disputes or should some additional
act be envisaged in certain cases?

* Yearbook ... 1981, part two, III.
9 Resolution No.5, point 6.c.; Member States are, in addition

to the Latin American countries, the Philippines, Portugal and Spain.
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(The following questions are based on the assumption
that no additional act is envisaged)

Question 2·2: ' Should the model law specify the reo
quired form of the arbitration agreement and, if so,
require that it be "in writing"?

Question 2·.1: If writing were required,should the
term "in writing" be defined, for example, as article
II of the 1958 New York Convention ("agreement
signed by the parties or contained in an exchange of
letters or telegrams") or should a more extensive and
refined definition be sought which should reduce the
difficultes encountered in practice with· the above
definition (see report, paragraph 43)?*

Question 2·4: Which points relating to the validity
of the arbitration agreement should be included in
the model law? For example, should a provision be
included guaranteeing equality of the parties as
regards the appointment of arbitrators (see report,
paragraph 44)?*

(In this connection, it may be suggested that the ques·
tion as to which law governs the validity of the arbit
ration agreement be considered, together with other
conflicts questions, at a later stage when it will have
to be decided whether the model law should include
conflicts rules at all.)

Question 2-5: What should be the minimum contents
of an arbitration agreement? For example, would a
provision like article II, paragraph 1 of the 1958 New
York Convention be appropriate and sufficient (see
report, paragraphs 46-47)?*

2. Parties to the agreement

18. The question who may be a party to an arbitration
agreement is discussed in the report (paragraphs 48·50),* in
cluding the difficult issue whether any restrictions should
apply, or be recognized, to the capacity to arbitrate in the
case of governmental agencies or other public entities. In
this connection, the even more difficult question of State
immunity is also submitted for consideration (see report,
paragraphs 51-54).*

Question 2-6: ShOUld the model law contain a pro
vision on who may be a party to an arbitration agree
ment?

Question 2- 7: If so, should the model law state, for
example, that it applies to "arbitration agreements
concluded by physical or legal persons of private or
public law" or should a provision be added according
to which even "legal persons of public law have the
right to conclude valid arbitration agreements" (as,

* Yearbook ... 1981, part two, III.

e.g., article II, paragraph 1 of the 1961 Geneva Con
vention)?

Question 2-8: Should an attempt be made to deal in
the model law with certain aspects of State immunity
in the area of international commercial arbitration?
For example, to mention only one out of rnany possi
bilities, should the model law construe the commit
ment to arbitrate by a Government or a State organ
as containing an implied waiver of any right to invoke
State immunity in the arbitration proceedings or
arbitration-relateCl court proceedings?

3. Domain ofarbitration

19. The main question relating to the domain of arbit
ration is whether a certain subject matter is "arbitrable",
Le. capable of being settled by arbitration. In addition to
this question (see report, paragraphs 55 -56), II< the report
submits for consideration the problem often labelled
"filling of gaps" which, in. fact, comprises two problems
(paragraph 57).

20. As regards the true filling of gaps, Le. where parties,
by intention or not, have left certain points open, it is sub
mitted that' the arbitral tribunal may not fill those gaps
without special authorization by the parties. However,
even with such special authorization in the arbitration
agreement or a later agreement it is do~btful whether
the arbitral tribunal should be empowered to carry out
this function· and whether its decision, which is more
like a quality valuation than a dispute settlement, should
be recognized and enforced as an award.

21. As regards the other issue, Le. adaptation of con·
tracts after unforeseeable change of circumstances, it is
suggested that parties may validly authorize the arbitral
tribunal to adapt their contract. The main question is
whether an arbitral tribunal may do so even without
special authorization by the parties, as the courts of most
countries may do.

Question 2-9: Should the model law set forth a list
of non-arbitrable subject matters, either as an ex
haustive list or as an open list to be supplemented
by the respective State, or would it be sufficient to
express the restrictions merely by reference to "inter
national public policy"?

Question 2-10: Should the model law deal with the
"true filling of gaps" and, if so, should a special authori
zation by the parties be required or should it treat
this task as lying outside the arbitrators' competence
even where parties have given such special authoriza
tion?

Question 2 -11: Should the arbitral tribunal be em
powered to adapt a contract without special authori-

* Yearbook ... 1981, part two, III.
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I
t

zation by the parties or only if the parties have given
such authorization?

4. Separability ofarbitral clause (report, paragraph 58)*

Question 2-12: Should the model law adopt the prin
ciple of separability or autonomy of the arbitral clause?

5. Effect of the agreement

22. In addition to the issues discussed in the report
(paragraphs 59 -61),* two points may be mentioned here. In
connection with the situation (referred to in paragraph 60)
where more than two parties are involved in a complex
case, thought may be given to the topical issue of multi
party arbitration which was the subject of the ICCA-In
terim Congress at Warsaw (1980). Questions for the model
law could be, for example, whether consolidation clauses
in related arbitration agreements should be given effect,
and whether consolidation of proceedings may be ordered
even without agreement by the various parties.

23. Another point to be considered could be whether
the inclusion in an arbitration agreement of a time-period
within which parties may resort to arbitration should, under
the model law, be effective and valid even if this time-period
expires before a prescription period applicable to the under
lying transaction which cannot be shortened by the parties
(cf., e.g., article 22 of the Convention on the Umitation
Period in the International Sale of Goods10 ).

Question 2-13: Should the model law contain a pro
vision along the lines of article II, paragraph (3) of the
1958 New York Convention (report, paragraph 59)?*
Should it contain supplementary provisions on what
points a court should examine and what type of decision
it may render?

Question 2-14: Should the model law deal with prob
lems of consolidation in multi-party disputes (e.g.
whether consolidation agreements should be given
effect, or whether even without such agreements
consolidation might be ordered)?

Question 2-15: Should a stipulated time-period for
submission of a dispute to arbitration be effective
even if it would expire before a prescription period
applicable to the underlying transaction which may
not be shortened by the parties?

* Yearbook ... 1981, part two, III.
10 Art. 22: "1. The limitation cannot be modified or

affected by any declaration or agreement between the parties,
except in the cases provided for in paragraph (2) of this article
(Yearbook ... 1974, part three, I, B).

"2. The debtor may at any time during the running of the
limitation period extend the period by a declaration in writing
to the creditor. This declaration may be renewed.

"3. The provisions of this article shall not affect the validity
of a clause in the contract of sale which stipulates that arbitral
proceedings shall be commenced within a shorter period of limi
tation than that prescribed by this Convention, provided that
such clause is valid under the law applicable to the contract of
sale."

Question 2-16: Are pre-arbitration attachments and
similar court measures of protection compatible with
an arbitration agreement and should the model law
state so?

6. Termination (report, paragraphs 62-63)*

Question 2 -17: Should the model law specify certain
circumstances under which an arbitration agreement
would be terminated (e.g. settlement on agreed terms;
expiry of time-limit for making award) or would not
be terminated (e.g. death of one party)?

III. Arbitrators

1. Qualifications (report, paragraph 64)*

Question 3-1: Should the model law expressly state
that foreign nationals shall not be precluded from
acting as arbitrators (cf., e.g., article 2 of the 1966 Stras
bourg Convention, report, paragraph 64)?*

Question 3-2: Are the qualifications required of arbit
rators an appropriate matter to be dealt with in the
model law?

2. Challenge (report, paragraphs 65 -66)*

Question 3-3: Should the model law deal with the
grounds on which an arbitrator may be challenged?
If so, should it list these grounds or would a general
formula suffice?

Question 3-4: As regards the procedure of challenging
an arbitrator, should the model law recognize any
agreement of the parties thereon even if it would ex
clude (last) resort to a court?

Question 3-5: Should supplementary rules be included
for those cases where parties have not regulated the
challenge procedure?

Question 3-6: Should the model law adopt ancillary
rules on disclosure and on restrictions to the right
to challenge along the lines of articles 9 and 10 (2)
of the UNCITRAL Arbitration Rules** and article
12 (2) of the 1966 Strasbourg Uniform Law (report,
paragraph 66)?**

3. Number ofarbitrators (report, paragraph 67)*

Question 3-7: Should the model law contain any man
datory provision on the number of arbitrators?

Question 3-8: Should supplementary rules be included
for those cases where parties have not agreed on the
number?

* Yearbook 1981, part two, III.
** Yearbook 1976, part one, II, A, para. 57.
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4. Appointment ofarbitrators (and replacement)

24. As suggested in the report (paragraphs 68-69);* the
model law should guarantee the parties' freedom to agree
on the appointment procedure provided that equality is
ensured (see report, paragraph 44, and above, question
2-4).* It may also provide supplementary rules for cases
where parties have not, or not in all details, determined the
appointment procedure.

Question 3 -9: Should the parties be free to deter
mine the appointment procedure, provided that equality
is ensured?

Question 3 -1 0: Should supplementary rules be adopted
for cases where the appointment procedure, or a certain
feature thereof, has not been agreed upon by the parties?

5. Liability (report, paragraph 70)*

Question 3-11: Would it be appropriate for the model
law to deal with questions relating to the liability of
arbitrators?

IV. Arbitral procedure

1. Place ofarbitration (report, paragraphs 71- 72)*

Question 4-1: Should the model law recognize the
parties' freedom to determine the place of arbitration
or to empower a third person to make that determination?

Question 4-2: In the absence ofany agreement envisaged
in question 4 -1, should the model law empower the
arbitral tribunal to determine the place of arbitration?

(It may be suggested here that any questions concerning
the relevance of the place of arbitration to the determina
tion of the applicable procedural law might appropriately
be considered at a later stage in connection with other
conflicts issues.)

2. Arbitral proceedings in general

25. As suggested in the report (paragraphs 73-74),*
the arbitral tribunal may be empowered to conduct the pro
ceedings as it considers appropriate, subject to instruc
tions by the parties (including agreed arbitration rules),
to principles of due process and to certain mandatory
provisions adopted in the model law. In addition, it will
have to be considered, in this and the following sections,
to what extent the model law should provide supplementary
rules on procedural points which the parties have not regu
lated.

* Yearbook ... 1981, part two, III.

Question 4-3: Should the model law expressly em
power the arbitral tribunal to conduct the proceedings
as it deems appropriate and, if so, what restrictions
should be laid down?

Question 4-4: As a general question which is also
relevant to the following issues, it may be asked to
what extent the model law should include supplemen
tary rules on the arbitral procedure as usually con
tained in arbitration rules?

3. Evidence (report, paragraph 75)*

Question 4-5: Should the arbitral tribunal be em
powered to adopt Its own rules 011 evidence, subject
to contrary stipulation by the parties? .

Question 4-6: What kind of court assistance may be.
envisaged i.n enforcing procedural decisions of the
arbitral tribunal, e.g~ calling of a witness, taking of
evidence?

Question 4~ 7: What ~upplementary rules would be
appropriate?

4. Experts (report, paragraph 76)*

Question 4-8: Should the arbitral tribunal be em
powered to appoint expertsex officio, unless the parties
have agreed otherwise?

Question 4-9: What supplementary rules are approp
riate, e.g. on the expert's terms of reference or on the
parties' rights and obligations in respect of the expert's
performance of his task (cf.e.g., article. 27 of the
UNCITRAL Arbitration Rules)?**

5. Interim measures ofprotection

25: As indicated in the report (paragraphs 77~78),*

there are two different types of interim measures possibly
to be dealt with in the model law. First, there are interim
measures of protection which may be taken by the arbitral
tribunal (e.g. conservation of goods or sale of-perishable
goods). Here the main question is whether the arbitral
tribunal may so act even without special authoriation by
the parties. Then, there are interim measures (e.g. attach
ment and seizure of assets) which a court may take. The
question, here, is whether the availability qf such relief
and the procedure should be dealt with in the model law
at all.

Question 4-10: Should "the arbitral tribunal be em
powered to take interim measures of protection even
without special authorization by the parties?

Question 4-11: Should the model law deal with the
involvement of courts in this respect?

* Yearbook 1981, part two, III.
** Yearbook 1976, part one, 11, A, para. 57.
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6. Representation and assistance (report, p'aragraph 79)*

Question 4-12: Would it be appropriate for the model
law to deal with questions relating to representation and
assistance?

7. Default (report, paragraphs 80-81)*

Question 4-11: If one of the parties fails to partici
pate, should the arbitral tribunal be empowered to
go ahead with the proceedings and make a binding
award even without-special authori~ation by the parties,
including reference to arbitration rules which allow the
arbitral tribunal to' do so? If such special authorization
were to be required, should the model law expressly
recognize it as being effective, subject to any restrictions
envisaged under question 4 -14?

Question 4-14: What conditions must be met, and laid
down in the model law,for the arbitral tribunal to go
ahead in case of default?

V. Award

1. Types ofaward (repo).'t, paragraph 82)*

Question 5-]: Would it be appropriate for the model
law to deal with thp different possible types of awards
(e.g. final, interim, illt~r1ocutory,partial)?

2. Making ofaward (report,-paragraphs 83 -85)*

Question 5-2: Would it be appropriate for the model
law to deal with the question of setting a time-limit
for the making of the award?

Question 5 -3: Should the model law cont~in any man
datory provisions on the decision-making process in
proceedings with more than one arbitrator? For example,
should it require that an award be made by a majority of
the arbitrators, provided that all arbitrators ,had the
opportunity to take part in the deliberations leading to
that award?

j. Form ofaward (report, paragraphs 86-87)*

Question 5-4: Should the model law require that the
award, which must be in writing, be signed by all arbitrators
or should it allow any exception, e.g., require that at
least \I'majority of the arbitrators has signM and that the
fact of a missing signature ofa named arbitrator and the
reasons therefor be stated (above the signatures of the
other arbitrators)?

Question 5-5: Should the model law require that the
date and place of the award be stated therein?

* Yearbook ... 1981, part two, III.

Question 5-6: Should the niodellaw re4uire that the
award state the reasons upon which it is based, unless
the parties have agreed that no reasons are to be given?

4. Pleas as to arbitrator's jurisdiction (report, paragraphs
88-89)*

Question 5 - 7: Should the arbitral tribunal be em
powered to decide on any pleas as to its jurisdiction
including those based on non-existence or invalidiW
of an arbitration agreement?

Question 5 -8: Should a ruling by the arbitral tribunal
on its juridiction be final and binding or should it be
subject to any review by a court?

5. Law applicable to substance of dispute (report,
paragraphs 90 -91 )*

Question 5 -9: Should the model law recognize as
binding on the arbitral tribunal an agreement by the
parties that the case be decided ex aequo et bono? If
so, should an attempt be made to define such mandate
in the model law (e.g. "amiables COrripositeurs" must
observe those mandatory provisions of law regarded
in the respective country as ensuring its ordre public
international)?

Question 5-]0: Should the model law recognize as
binding on the arbitral tribunal an agreement by the
parties that a certain law be I applicable to the sub
stance of the dispute?

Question 5-11: Failing'.an agreement envisaged under
question 5-10, should the arbitral "tribunal apply the
law it deems -appropriate (as, e.g., under article 1496 of
the French New Code 6f Civil Procedure) or the law
determined by the conflict of laws rules which it con
siders applicable (as, e.g., under article 33 (1) of the
UNCITRAL Arbitration Rules)?**

Question 5·]2: Should the arbitral tribunal be re
quired to decide in accordance with the, terms of the
contract and to take into account the usages of the
relevant trade? If so, should this also apply to deci
sionsex aequo et bono?

6. Settlement (report paragraph 92)*

Question 5 -13: Where parties settle their dispute
amicably during arbitration proceedings, should the
arbitral tribunal be authorized (but not compelled)
to record such settlement in an award ("accord des
parties"), and should this type of award be treated
like any other award?

7. Correction and interpretation of award (report,
paragraph 94)*

* Yearbook .. " 1981, part two, III.
** Yearbook ... 1976, part one, II, A, para. 57.
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Question 5 -14: Should the model law contain a pro
vision according to which a party may request within
a specific period of time that the arbitral tribunal.give
an interpretation of the award or correct technical
errors therein?

8. Fees and costs (report, paragraph 94)*

Question 5-15: Should the model law contain any
provisions relating to fees and costs, for example,
empowering the arbitral tribunal or any administering
body to request deposits from each party?

Question 5 -16: Would it be appropriate for the model
law to envisage any review by a court (or its president)
concerning the fees of arbitrators and, for example,
allow readjustment in case of utterly unreasonable
fees?

9. Delivery and registration ofaward

26. As indicated in the report (paragraphs 95-96),* it
is clear that the award must be communicated 'or delivered
to the parties, while it is less clear whether the model law
should also require deposit or registration of the award.
Here, a fundamental question arises which is closely con
nected with the enforcement· of an "international" award
under the model law.

27. As suggested in the report (paragraphs 96-100),*
an attempt might be made to treat all "international" awards
alike irrespective of whether recognit~on and enforcement
is sought in the country of origin or abroad. If that approach
were accepted, deposit or registration may not be required
but merely an enforcement order (exequator) in the country
of enforcement, Le. the system applicable under the 1958
New York Convention would be adopted for all "interna
tional" awards. It may be noted that the new French arbit
ration law h;lS adopted such a unified approach in its
articles 1498 -1500 which govern the recognition and
enforcement of arbitral awards whether rendered abroad
or in international arbitration (in France).11

*Yearbook ... 1981, part two, III.
11 "Chapter I: Recognition and enforcement of arbitral awards

rendered abroad or in international arbitration
"Article 1498
"Arbitral awards shall be recognized in France if their existence is

proven by the party relying thereon and if this recognition is not
manifestly contrary to international public policy.

"Subject to the same conditions, such awards shall be deClared
enforceable in France by the enforcement judge.

"Article 1499
"The existence of an arbitral award is established by the produc

tion of its original text together with the arbitration agreement, or
by copies of said documents accompanied by proof of their authen
ticity.

"If said documents are not in the French language, the party shall
supply a translation certified by a translator who is on the list of
court-appointed experts.

"Article 1500
"The provisions of Article 1476 through 1479 (d) are applicable."

Question 5 -17: Should the model law state that the
award shall be delivered to the parties and in what
form (e.g. signed copies)?

Question 5-18: Should the model law require that
the award be deposited or registered with a speci
fied authority in the country where it was made? Or
would it be preferable to adopt the system of the
the 1958 New York Convention, which allows recognition
and enforcement of foreign arbitral awards without such
deposit or registration, for all awards covered by the
model law, Le. international commercial arbitration
awards?

10. Executory force and enforcement of award (report,
paragraphs 87 -100)*

Question 5-19: Should the model law adopt a uni
form system of enforcement for all "international"
awards irrespective of the place where they are ren
dered?
Question 5-20: Which rules of procedure on recog
nition and enforcement should the model law lay
down? For example, should it adopt a provision
along the lines of article IVof the 1958 New York Con
vention on what an applying party shall supply? Should
it specify the formalities of the recognition and enforce
ment order and name the authority competent to issue
such order?

11. Publication ofaward (report, paragraph 101)*

Question 5-21: Would it be appropriate for the model
law to deal with the question whether art award may
be published and, if so, should an express consent of
the parties be required?

VI. Means ofrecourse

1. Appeal against arbitral award (report, paragraphs
102-104)*

Question 6-1: Should the model law recognize any
agreement by the parties that the arbitration award
may be appealed before another arbitral tribunal (of
second instance)?

Question 6-2: Should the model law allow any appeal
to a court for review of the award on the merits (apart
from the setting aside procedure considered in ques
tion 6-6)?

2. Remedies against leave for enforcement (exequatur)

28. As suggested in the report (paragraphs 105 -I 06),*
the uniform approach recommended for the recognition
and enforcement of international awards (see above, para
graph 27) may be adopted also in respect of the remedies

* Yearbook ... 1981, part two, III.



310 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

against leave for enforcement and· the remedies against
refusal of exequatur. This approach has been adopted in the
new French arbitration law, with one important modifi
cation. In its Chapter II, which deals with "recourse against
arbitral awards rendered abroad or in international arbit
ration", an appeal is allowed against a decision refusing
recognition or enforcement of an award (article 1501) and

. against a decision granting recognition or enforcement; based
on a restricted number of reasons (article 1502),12 which are
reminiscent of the reasons set forth in article V, paragraphs
(1) (a-d) and (2) (b) of the 1958 New York Convention.

29. However, under article 1504, an order to enforce
an award rendered in F'1;ance in international arbitration
proceedings may not be appealed. This modification refer
red to above is, in fact, part of a further streamlining of the
appeal system achieved by the following technique. Article
1504 allows against such an award an action to set aside on
the same grounds as set forth in article 1502 and regards this
action as implying ipso jure an appeal against the enforce
ment order. The result is that the mode of appeal is different
depending on whether it is against leave for enforcement of
a foreign award or against an international award rendered
in France (and against its enforcement there) but that the
reasons on which this appeal may be based are identical.

30. The Working Group may wish to consider whether
such an approach would be desirable for the model law. If
so, it may consider certain modifications. For example, it
may require that in enforcement proceedings the party
against whom enforcement is sought would have to be given
an opportunity to raise objections and, if he does so, to
transfer the case to setting aside proC(eedings. As regards
the reasons on which an appeal against an enforcement order
or an action to set aside may be based, it would seem
desirable to adopt the reasons set forth in article V of the
1958 New York Convention (cf. report, paragraphs 109
111).* Only one exception should be made, in conformity
with a trend in recent case law, i.e. reference to "the public
policy of the country where enforcement is sought" or.
in case of setting aside proceedings, "the public policy of
the country where the award was made" may be restricted
to the "international public policy" (ordre public interna
tional) of the respective State (see report, paragraph 21).*

Question 6-3: Should the model law adopt a uniform
appeal system concerning decisions refusing recogni-

* 'Yearbook ... 1981, part two, 111.
12 "Article 1501: A decision that refuses recognition or enforce

ment of an award may be appealed.
"Article 1502: An appeal against a decision granting recognition

or enforcement may be brought only in the following cases:
"1. If the arbitrator niled without an arbitration agreement or

on the basis of a void or expired agreement;
"2. If the arbitral tribunal was irregularly composed or a sole

arbitrator irregularly appointed;
"3. If the. arbitrator exceeded the authority conferred upon him;
"4. Whenever due process (literally: the principle of an adversary

process) has not been respected;
'~5. If the recognition or enforcement is contrary to international

public policy."

tion or enforcement irrespective of where the award
was made?

Question 6-4: Should the model law adopt a uniform
appeal system concerning decisions granting recogni
tion and enforcement irrespective of where the award
was made (subject to a possible mOdification regarding
awards against which a. setting aside action may be
brought, see question 6-8)? In particular, should the
grounds on which recognition and ·eilforcement may
be refused under article V of the 1958 New' York Con.
vention be the same under the model law irrespective
of where the award was made?

Question 6-5: Which rules of procedure concerning
recourse against an exequatur, or against refusal of
exequatur, should the model law lay down, including
specification of the court or authority to which a party
may appeal?

3. Setting aside or annulment of award (and similar
procedures)

31. As regards the complex question of what remedy
the model law should provide against arbitral awards, refer
ence may be made to the discussion in the report (paragraphs
107-111)* and to the above consideration of a possible
streamlining of the appeal system concerning international
awards made in the country of the model law (above, para
graphs 28-30).

Question 6-6: Should the model law provide for only
one type of action of "attacking" an award, e.g. set
ting aside (leaving aside here recourse against exequa
tur, but see question 6-8)?

Question 6-7: If so, on what grounds should such an
action be successful? For example, would it be accept
able to restrict the grounds to those listed in article
V, paragraphs (1) (a-d) and (2) (b) of the 1958 New York
Convention, with a possible restriction of the "public
policy" ground to "international public policy"?

Question 6-8: Assuming that an action to set aside
may be brought only on the same grounds as an
appeal against the order of enforcement of the same
award, should the recourse system be streamlined,
e.g. by allowing only the action to set aside and regard
it as implying an appeal against the exequatur, or by
requiring in enforcement proceedings that the party
against whom enforcement is sought would be given
an opportunity to raise objections and, if he does so,
to transfer the case to setting aside proceedings?

Question 6-9: Which rules of procedure concerning
an action to set aside the award should the model
law lay down, including any time-limits for bringing
such action?

* Yearbook ... 1981, part two, Ill,
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C. Note by the Secretary-General: recommendations concerning administrative services provided in arbitrations under
the UNCITRAL Arbitration Rules (A/CN.9/222)*

3II

1. The United Nations Commission on International
Trade Law, at its twelfth session, requested the Secretary
General to prepare, if possible in consultation with interested
international organizations, guidelines for administering
arbitration under the UNCITRAL Arbitration Rules, or a
check-list of issues which may arise when the UNCITRAL
Arbitration Rules are used in administered arbitration.!

2. Pursuant to this request, the Secretariat prepared a
note entitled "Issues relating to the use of the UNCITRAL
Arbitration Rules and the designation of an appointing
authority" (A/CN.9/189), taking into account the views ex
pressed by the Commission and information obtained in
consultative meetings with members of the International
Council for Commercial Arbitration and representatives of
the International Chamber of Commerce. The Commission,
after a brief exchange of views at its thirteenth session, dis
cussed in more detail at its fourteenth session the draft
administrative guidelines set forth in that note.2

3. The Commission, at its fourteenth session,3 agreed
that the issuance of guidelines in the form of recommenda
tions could serve a useful purpose in assisting institutions
willing to act as appointing authority or to provide ad
ministrative services in cases conducted under the UNCI
TRAL Arbitration Rules. In support of this, it was stated
that such guidelines might help to avoid disparity in the
application of these Rules by different institutions and to
enhance the parties' certainty as to what procedures to ex
pect. Furthermore, it was agreed that such guidelines should
be addressed not only to arbitral institutions but also to
other bodies, e.g. chambers of commerce, which might also
be willing to act as appointing authority or to provide ad
ministrative services as envisaged under the guidelines. In
addition, some general amendments and specific proposals
were made in respect of the draft text of the guidelines pre
pared by the Secretariat.4

4. The Commission, on 23 June 1981, adopted the
following decision:

"The United Nations Commission on International Trade
Law

"1. Decides that it would be desirable to issue guide
lines in the form of recommendations to arbitral insti-

* 18 May 1982. For consideration by the Commission see Report,
chapter IV, A. . . .

1 Report of the United Nations CommissIOn on InternatlOnal
Trade Law on the work of its twelfth session, Official Records of
the General Assembly, Thirty-fourth Session, Supplement No. 17
(A/34/17), para. 71, subpara. 2 (a) (Yearbook ... 1979, part one,
II, A). . . .

2 Report of the United Nations CommlsslOn on International
Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (A/
36/17), paras. 53-58 (Yearbook ... 1981, part one, A).

Ibid., para. 54.
4 Ibid., paras. 55-58.

tutions and other relevant bodies, such as chambers of
commerce, in order to assist them in adopting procedures
for their acting as appointing authority of providing
administrative services in cases to be conducted under
the UNCITRAL Arbitration Rules;*

"2. Requests the Secretary-General to prepare, in
the light of the views expressed dUring the discussion, a
further note with a revised text of the draft guidelines
and any explanations thereof, and to submit that note to
the next session."s

5. Pursuant to that request, the Secretariat submits this
note setting forth a revised draft text of recommendations
concerning administrative services provided in arbitrations
under the UNCITRAL Arbitration Rules* (see annex). The
draft recommendations have been prepared with due regard
to the observations and suggestions made by the Commission.

6. The Commission may wish to consider these draft
recommendations in detail and finalize them at this session.
The Commission may also wish to consider the manner in
which the recommendations, as adopted, should be distrib
uted. For example, it might request the Secretary-General
to transmit the recommendations to all arbitral institutions
and other interested bodies (e.g. chambers of commerce)
known to him. In addition, it might request the Secretary
General to transmit copies of the recommendations to
Governments suggesting that the recommendations be dist
ributed to all interested institutions or bodies in their
respective countries.

ANNEX

Revised draft

Recommendations concerning administrative services provided in
arbitrations under the UNCITRAL Arbitration Rules

INTRODUCTORY NOTE

1. The United Nations Commission on International Trade Law
(UNCITRAL) adopted, at its fifteenth session (1982), the following
recommendations in order to assist arbitral institutions and other
relevant bodies, such as chambers of commerce, in adopting
procedures in conncetion with their acting as appointing authority
or providing administrative services in cases to be conducted under
the UNCITRAL Arbitration Rules. *

2. The UNCITRAL Arbitration Rules* were adopted by the
Commission in 1976, after extensive eonsultations with arbitral
institutions and arbitration experts. In the same year, the General
Assembly of the United Nations, in its resolution 31/98,** recom-

* Yearbook 1976, part or,e, II, A, para. 57.
** Yearbook 1977, part one, I, C.
5 Ibid., para. 59.
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mended, the use of these Rules in the settl~ment of dispiltes arising
in the context of international commercial relations.

3. Since, then, the UNCITRAL Arbitratism Rules* have be
come well known and are widely used around the world.. Not only
do 'contracting parties increasingly refer to tllese Rules in their
arbitration clauses or agreements, but the Rules have also been
accepted or adopted by arbitral institutions and similar bodies il!
a variety of ways. '

4. One way in which the UNCITRAL Arbitration Rules*have
been accepted is that arbitral'bodies have drawn on them in preparing
their own institutional arbitration rules. This has 'taken two differerit
forms. One has been to use the UNCITRAL Arbitration Rules'" as a
drafting model., either in full (e.g., the 1978 Rules of Procedure of
the Inter-American CommercialArbitration Commission) or in part
(e.g., the 1980 Procedures for Arbitration and Additional Rules of
the International Energy Agency Dispute Settlemeilt Centre). '

5. The other .form has been to adopt the UNCITRAL Arbit
ration Rules* as such, maintaining ,their name, and to include in
the statutes or administrative rules of an institution a provision that
disputes referred to the institution shall be settled in accordan<;e
with the UNCITRAL Arbitration Rules,* subject to any modifi
cations set' forth in those statutes or administrative rules. Prime
examples of institutions adopting this approach are the two arbitra
tion centres established under the auspices of the Asian-African
Legal Consultative Committee (see Rule I of the Rules for Arbitration
of the Kuala Lumpur Regional Arbitration Centre; articles 4 and II
of the Statutes of the Cairo Centre forlnternationalCommercialArbit
ration). In addition, a provision similar to the one described above
was included in the "Declaration of the Government of the Demo
cratie and Popular Republic of Algeria concerning the settlement of
claims by the Government(of the vnited States of America and the
Government of the. Islamic Republic of Iran" of 19 January 1981
(article Ill, paragraph 2).

6. In addition to the above cases, all of which corlcern an arbit
ral body's own and oniy :ules, theUNqTRAL Arbitration Rules'"
have been accepted by a number of institutions which have the:r
own established arbitration rule's as an alternative set of rules for
optional use by parties. These institutions have, in different forms,
declared their willingness to act as appointing authority and to pro
vide other administrative services in arbitrations under the UNCI
TRAL Ar1:Htration Rules* if parties to an 'arbitration so wish.

7. Such willingness has been declared, for example, by the
American Arbitration Association, which has adopted a specific
set of administrative "Procedures for Cases under the UNCITRAL
Arbitration Rules". These Procedures set forth in detail how the
American Arbitration Association would perform the functions of
an appointing authority and provide administrative services in con
formity with the UNCITRAL Arbitration Rules.* They also include
model clauses and a fee schedule for these two kinds of services. The
Arbitration Institute of the Stockholm Chamber ofCommerce is also
prepared to act as appointing authority and to provide administra
tive services in arbitrations conducted under the UNCITRAL Arbit
ration Rules. * This facility has already been incorporated in the
first international arrangement to include the UNCITRAL Arbit
ration Rilles,* Le. the "Optional Arbitration C1l}use for use in con
tracts in USA-USSR Trade-I977 (Prepared by American Arbit
ration Association and USSR Chamber of Commerce and Industry)".
Other institutions willing to provide the above services include,
for 'example, the Foreign Trade Arbitration of the Federal Economic
Chambe~, Belgrade, Yugoslavia (Rules of 9 November 1981) and the
London Court of Arbitration (1981 International Arbitration Rules).

POSSIBLE WAYS FOR INSTITUTIONS TO OFFER SERVICES
FOR CASES UNDER THE UNCITRAL ARBITRATION, RULES

8. In view of the promising trend in favour of the use of
the UNCITRAL Arbitration, Rules,* the Commission invites those
arbitral institutions and other relevant bodies, such a·s chamber of

* Yearbook ... 1976, part one, II, A, para. 57.

commerce, which have not yet done so, to consider the possi
bility of offering services for cases conducted under the UNCITRAL
Arbitration. Rules. *, It further recommends that institutions, in
adopting or applying the UNCITRAL Arbitration Rules,* should,
as far as possible, refrain from modifying them. Parties who agree
to the use' of the UNCITRAL Arbitration Rules* by referring to
them in an arbitral clause or agreement, or by submitting a dispute
to an institution whose own institutional rules or statutes refer to
these Rules, rely on the uniform application of the Rules. This is
particularly apparent, for example, in the case of an international
trading firm which has been involved' in a number of arbitrations
administered' under the UNCITRAL Arbitration Rules* and which
thereby has gained familiarity with and confidence in the use of
t4e Rules.. Another example is .the situation in which parties to
a contract agree to use these Rules in arbitration under the con
tract, but postpone the selection of the administering body to the
time when a dispute arises. In these and similar situa1.h,ms, the par
ties have an interest in the uniform application of the UNCITRAL
Arbitration Rules* irrespective Of which particular institution is
to administer the arbitration. iborct'er to protect the interests of par
ties who rely on the UNCITRAL Arbitration Rules,* and to pro
mote the 'certainty of the parties with respect to the application
of these Rules, institutions are requested to leave, as much as pos
sible, the Rules unchanged and to adopt administrative procedures
which implement the Rules and which are'in conformity with them.

9. Of course, this request does not mean that the particular
organizational structure and needs of a given institution should be
neglected. However, such specific features often relate to matters
not regulated in the UNCITRALArbitration Rules.* For example,
there ate no special provisions in these Rules concerning the various
possible facilities and procedures for providing administrative servi
ces or on such particular matters as fee schedules. Nor are there speci
al rules' on the organizations of a body acting as aPPointing author
ity (e.g. specifying which organ is to perform a task entrusted to
such authority under the Rules). It should, therefore, be possible
to adopt administrative procedures which are tailored to the par
ticular needs and organization of the> institution without modifying
the UNCITRAL Arbitration Rules.*

10. If inc exceptional circumstances an instiWtion deems it
necessary to adopt an administrative procedure which modifies the
UNCITRAL ~rbitration RuleG,* it is recommended that every effort
be made to refrain from making substantive changes in the Rules.
Also, it is strongly suggested that any administrative procedure
which modifies a provision of these Rules should clearly indicate
the modification which is made. An appropriate way of doing
so is to specify the provision which it replaces, as was done, for
example, in the Rules for Arbitration of the Kuala Lumpur Regional
Arbitration Centre (opening' word.s of Rl,ile 8: "In lieu of the pro
visions of article 41 of the UNCITRAL Arbitration Rules the
following provisions shall apply: ... "), This specification would be of
great help to theread-er and potential user who would otherwise
have to embark on a comparative analysis of the administrative pro
cedures and all provisions of the UNCITRAL Arbitrarion Rules* in
order to discover any disparity between them.

11. An arbitral institution might wish to consider whether to
accept. the UNCITRAL Arbitration Rules* as its own and only
institu tionaI rules or as an alternative set of rules for optional use by
parties. The first approach may commend itself when a new in
stitution is created. The second approach may be appropriate for
national arbitral bod.ies with institutional rules whkh are primarily
intended for domestic arbitrations. Even an ins/itu tion which
already has rules for international commercial arbitration could
enhance its appeal by· broadening its range of services to include
arbitration under the UNCITRAL Rules. *

12. Although such latter arbitral institutions normally have
administrative procedures for cases conducted under their own
rules, it is recommended that they establish special administrative
procedures for cases under the UNCITRAL Rules.* This is advisable
for the sake of clarity and parties' certainty, even if these special

* Yearbook, .. 1976, part one, II, A, para. 57.
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procedures for cases under the UNCITRAL Rules" are, in substance,
similar to the procedures for cases governed by other rules of that
institution.

13. An institution willing to provide services for arbitrations
conducted under the UNCITRAL Arbitration Rules" is invited to
make its willingness known to the interested pgblic and to describe
in detail the services offered and the relevant administrative proce
dures.a

a In an introductory part, the institution may wish to provide, in
addition to the customary description of its aims and traditional
activities, some information regarding the UNCITRAL Arbitration
Rules. In particular, it may state that these Rules were adopted in
1976, after extensive deliberations, by the United Nations Commis
sion on International Trade Law; that this Commission consists of
36 member States representing the different legal, economic and
social systems and geographic regions of the world; that in the pre
paration of these Rules, various interested international organiza
tions and leading arbitration exper-ts were consulted; that the General
Assembly of the United Nations has recommended the use of these
Rules for inclusion in international commercial contracts; and that
these Rules have bec.ome widely known and been accepted around
the world. (Footnote in original). .

POSSIBLE CONTENTS OF ADMINISTRATIVE PROCEDURES

I. Offer of services

14. Services which may be provided in connection with
arbitrations conducted under the UNCITRAL Arbitration Rules"
are the performance of the functions of an appointing authority as
specified in the UNCITRAL Arbitration Rules," and the provision
of administrative services of a technical, secretarial nature. These
services could be provided not only by arbitral institutions but also
byothe; bodies, in particular chambers of commerce or trade
associations.

IS. It is recommended that the administrative procedures of
the institution distinguish clearly between the functions of an
appointing authority as envisaged under the UNCITRAL Arbitration
Rules" and other administrative assistance of a technical, secretarial
nature. The institution should declare whether it is offering both or
only one of these types of service. When offering both types the
institution may declare its willingness to provide only one of these
services in a given case, if so requested.

16. The distinction between these two types of services is also
of relevance to the question of which party may request these ser
vices. On the one hand, an institution may act as appointinll authority
under the UNCITRAL Arbitration RuJ,es" only if it has been so
designated by the parties, whether in the arbitral clause or in a sepa
rate agreement. An institution should so state in its administrative
procedures, possibly with the additional provision (as a rule of inter
pretation) that it would also act as appointing authority if the par
ties submit a dispute to it without specificallY designating it as the
appointing authority. On the other hand, adminitrative services of
a technical, secretarial nature might be requested not only by the
parties, but also by the arbitral tribunal (cf. article IS, paragraph (I)
and article 38, paragraph (c) of the UNCITRALArbitration Rules").

17. In order to assist parties, the institution may wish to set
forth in its administrative procedures model arbitration clauses
covering the above services. The first part of any such model clause
should be identical with the model clause of the UNCITRAL Arbit
ration Rules."

"Any dispute, controversy or claim arising out of or relating
to this contract, or the breach, termination or invalidity thereof,
shall be settled by ~rbitration in accordance with the UNCITRAL
Arbitration Rules as at present in force."

The agreement as to the services which are requested shoulitiollow.
For example:

"The appointing authority shall be the XYZ-Institution."

"Yearbook ... 1976, part one, II, A, para. 57.

or:

"The XYZ-Institution shaH act as appointing authority and
provide administrative services in accordance with its administra
tive procedures for cases under the UNCITRAL Arbitration
Rules."

As suggested in the UNCITRAL Model Arbitration Clause, the follow
ing note may be added:

"Note - Parties may wish to consider adding;

"(a) The number of arbitrators shall be...(one or three);
"(b) The place of arbitration shall be...(town or country);
"(c) The language(s) to be used in the arbitral proceedings

shall be..."

II. Functions as appointing authority

18. An institution which is willing to act as appointed author-
ity under the UNCITRAL Arbitration Rules" should specify ill its
administrative procedures the various functions of an appointing
authority envisaged by these Rules which it will perform. It might also
describe the manner in which it intends to perform these functions.

(a) Appointment ofarbitrators

19. The UNCITRAL Arbitration Rules" envisage various possi
bilities concerning the appointment of an arbitrator by an appoint
ingauthority. Under article, 6, paragraph (2), the appointing
authority may be requested to appoint a sole arbitrator, in accordance
with certain procedures and criteria set foith in article 6, paragraphs
(3) and (4). Further, it may be requested, under article 7, paragraph
(2), to appoint the second of three arbitrators.FinallY,it may be
called upon to appoint a substitute arbitrator under i\rticles 11, 12
and 13 (successful challenge and other reasons for replacement).

20. For each of these cases, the institution may indicate'
details as to how it would select the arbitrator in accordance with the
UNCITRAL Arbitration Rules." In particular, it may state whether
it maintains a panel or list of arbitrators, from which it would select
appropriate candidates; and may provide information on the compo
sition of such panel. It may also specify which person or organ with
in the institution would tnfact make the appointment (e.g; presi
dent, director, secretary or a committee).

(b) Decision on challengeofarbitrator

21. Under article 10 of the UNCITRAL Arbitration Rules.,*
any arbitrator may be challenged if circumstances exist that give rise
to justifiable doubts as to his impartiality or independence. When
such a challenge is contested (e.g. if the other party does not agree
to the challenge or the challenged arbitrator does not withdraw), the
decision on the challenge is to be made by the appointing authority
according to article 12, paragraph (1). If the appointing authority
sustains the challenge, it may also be called upon to appDint the sub
stitute arbitrator.

22. The institution may indicate details as to how it would
make the decision 011 such a challenge in accordance with the UNCI
TRAL Arbitration Rules.* In particular, it may state which person
or organ within the institution would make the decision. The insti
tution may also wish to identify any code of ethics or other writte.n
principles which it would apply in ascertaining the independence
and impartiality of arbitrators.

(c) Replacement ofarbitrator

23. In the event that an arbitrator fails to act or in the event
of the de jure or de facto impossibility of his performing his func
tions, the appointing authority may, under article 13, paragraph (2),
be called l.Ipon to decide on whether such a reason for replacement
exists, and it may be involved in appointing a substitute arbitrator.
What has been said above in regard to the.challenge of an arbitrator
applies also to such cases of replacement of an arbitrator.
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24. The situation is different with regard to those cases of
replacement covered by paragraph (1) of article 13. In the event of
the death or resignation of an arbitrator during the course of the
arbitral proceedings, the only task which may be entrusted to an
appointing authority is to appoint a substitute arbitrator.

(d) Assistance in fixing fees ofarbitrators

25. Under the UNCITRALArbitration Rules,* the arbitral tri
bunal fixes its fees, which shall be reasonable in amount, taking into
account the amount in dispute, the complexity ofthe subject-matter,
the time spent by the arbitrators and any other relevant circumstan
ces of the case. In this task, the arbitral tribunal may be assisted by
an appointing authority in three different ways:

(i) If the appointing authority has issued a schedule of fees
for arbitrators in international cases which it administers,
the arbitral tribunal in fixing its fees shall take that sched
ule of fees into account to the extent that it considers
appropriate in the Circumstances of the c;tSe (article 39,
paragraph (2));

(il) In the absence of such a schedule of feels, the appointing
authority may provide, upon a party's request, a state
ment setting forth the basis for establishing fees which is
customarily followed in international cases in which the
authority appoints arbitrators (article 39-" paragraph (3));

(iii) In cases referred to under (i) and (ii), when a party so re
quests and the appointing authority consents, the arbitral
tribunal shall fix its fees only after consultation with the
appointing authority, which may make any comment it
deems appropriate to the arbitral tribunal concerning the
fees (article 39, paragraph (4».

26. An institution willing to act as appointing authority may
indicate, in its administrative procedures, any relevant details in
respect of these three possible ways of assistance in fixing fees. In
particular, it may state whether it has issued a schedule of fees as
envisaged under (i). The in~titution might also declare its willing
ness to perform the function envisaged under (ii), if it has not issued
a fee sched ule, and to perform the furiction under (iii).

(e) Advisory comments regarding deposits

27. Under article 41, paragraph (3) of the UNCITRAL Arbit
ration Rules,* the arbitral tribunal shall fix the amounts of any
initial or supplementary deposits only after consultation with the
appointing authority, which may make any pertinent comment it
deems appropriate, 'if a party so requests and the appointing author
ity consents to perform this function. The institution -may wish to
indicate in its administrative procedures its general willingness to
do so.

28. It should be noted that, under the UNCITRAL Arbitra
tion RUles*, this kind of advice is the only task relating to deposits
which an appointing authority may be requested to fulfill. Thus, if
an institution offers to perform any~ other function (e.g. to hold
deposits, to render an accounting thereof), it should be pointed out
that this is a modification of article 41 ot' the UNCITRAL Arbitra
tion Rules.*
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Ill. Administrative services

29. An institution which is prepared to provide administrative
services of a technical, secretarial nature may describe in its admini
strative procedures the various services offered. Such services may
be rendered upon request pf the parties or the arbitral tribunal.

30. In describing the various services, the institution should
specify those services which would not be covered by its general
administrative fee and which, therefore, would be billed separately
(e.g. interpretation services). The institution may' also wish to indi
cate which of the services it can provide itself, with its own facili
ties,and which it might merely arrange tp be rendered by others.

31. The following list of possibleadministrative services, which
is not intended to be exhaustive, may assist institutions in considering
anI! publicizing which services it may offer:

(i) Forwarding of written communcationsof a party or the
arbitrators;

(ii) Asissting the arbitral tribunal in establishing the date,
time and place of hearings, and giving advance notice to
the parties (cf. article 25, paragraph (1) UNCITRAL Arbit
ration Rules);*

(iii) Providing, or arranging for, meeting rooms for hearings or
deliberations of the arbitral tribunal;

'(iv) Arranging for stenographic transcripts of hearings;

(v) Assisting in filing or registering arbitraL·awards in those
countries where such filing o.r registration is required by
~~ .

(vi) Providing secretarial or clerical assistance in other respects.

IV. Administrative fee schedule

32. The institution may wish to state the fees which it charges
for its services. It might reproduce its administrative fee schedule or,
in the absence thereof, indicate the basis for calculating its admini-
strative fees. .

33. In view of the two possible categories of services an insti
tution-maY offer, it is rflcommended that the fee for each category
be stated separately. TlWs, if an institution offers both categories of
serviee,it may indicate.its fees for the fOllowing three functions:

(i) Acting as appointing authority and providing administra
tive services;

(ii) Acting as appointing authority only;

(iii) Providing administrative services without acting as appoint
ing authority.

(In addition to the information and sliggestions set forth herein,
assistance maybe obtained from the Secretariat of the Commission
(International Trade Law Branch, Office of Legal Affairs,. United
Nations, Vienna International Centre, P. O. Box 500, A-1400 Vienna,
Austria). The Secretariat could, for example, provide any interested
institution with copies of the institutional fules or administrative
procedures of a giVen other institution. It may also, if so requested,
assist in the drafting of an administrative provision or make sugges
tionsin this regard.)

* Yearbook ... 1976, part one, II, A, para. 57 ..



IV. NEW INTERNATIONAL ECONOMIC ORDER*

A. Report of the Working Group on the New International Economic Order on the work of its third
session (New York, 12-23 July 1982) (A/CN.9/217)**

INTRODUCTION

1. At its eleventh session the United Nations Commis
sion on International Trade Law decided to include in its
work programme a topic entitled "The legal implications of
the new international economic order" and established a
Working Group to deal with this subject. 1 At its twelfth
session the Commission designated member States of the
Working Group.2 At its thirteenth session the Commission
decided that the Working Group should be composed of
all States members of the Commission.3

2. The Working Group held its first session in New York
from 14 to 25 January 1980 and recommended to the
Commission for possible inclusion in its programme, inter
alia, the harmonization, unification and review of contractual
provisions commonly occurring in international contracts
in the field of industrial development.4 The Commission at
its thirteenth session agreed to accord priority to work
related to these contracts and requested the Secretary
General to undertake a study concerning contracts on
supply and construction of large industrial works. s

3. A study on clauses related to contracts for the supply
and construction of large industrial works6 was submitted
to the second session of the Working Group which was held
from 9 to 18 June 1981 in Vienna. At this session issues
concerning exoneration, renegotiation, quality, inspection
and tests, completion, take-over and acceptance, guarantees,
rectification of defects, delays and remedies, damages and

* For consideration by the Commission see Report, chapter V
(part one, A, above).

** 27 July 1982.
1 Report of the United Nations Commission on International

Trade Law on the work of its eleventh session, Official Records of
the General Assembly, Thirty-third Session, Supplement No. 17 (A/
33/17), para. 71 (Yem-book ... 1978, part one, II, A).

2 Report of the United Nations Commission on International
Trade Law on the work of its twelfth session, Official Records of
the General Assembly, Thirty-fourth Session, Supplement No. 17
(A/34/17), para. 100 (Yearbook ... 1979, part one, II, A).

3 Report of the United Nations Commission on International
Trade Law on the work of its thirteenth session, Official Records of
the General Assembly, Thirty-fifth Session, Supplement No. 17 (A/
35/17), para. 143 (Yearbook ... 1980, part one, II, A).

4 A/CN.9/176, para. 31 (Yearbook ... 1980, part two, V, A).
5 Report of the United Nations Commission on International

Trade Law on the work of its thirteenth session, Official Records of
the General Assembly, Thirty-fifth Session, Supplement No. 17 (A/
35/17), para. 143 (Yearbook ... 1980, part one, II, A).

6 A/CN.9!WG.V/WP.4 and Add. 1-8 (Yearbook ... 1981, part
two, IV, B, 1).
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limitation of liability, termination of contract and transfer
of technology were discussed. 7

4. At its second session, the Working Group requested
the Secretariat to prepare a further study covering topics
noted but which had not been analysed in that study 8 and
also to include a number of other topics as the Secretariat
deemed appropriate in the light of the discussion at that
session.9

5. At its fourteenth session, the Commission endorsed
the request of the Working Group to complete the study on
clauses to be found in contracts for the supply and con
struction of large industrial works and entrusted to the
Secretary-General the drafting of a legal guide that should
identify the legal issues involved in such contracts and suggest
possible solutions to assist parties, in particular from devel
oping countries, in their negotiations. 10

6. The Working Group held its third session in New
York from 12 to 23 July 1982. All the members of the
Working Group were represented except Burundi, Cuba,
Cyprus, Hungary, Senegal, Singapore, Spain and the United
Republic of Tanzania.

7. The session was attended by obs~rvers of the follow
ing States: Argentina, Belgium, Bulgaria, Burma, Canada,
China, Ecuador, El Salvador, Gabon, Jamaica, Liberia, Mex
ico, Netherlands, Nicaragua, Poland, Republic of Korea,
Sudan, Sweden, Switzerland, Turkey and Venezuela.

8. The session was attended by observers from the fol
lowing United Nations organs: Economic and Social Com
mission for Asia and the Pacific, United Nations Conference
on Trade and Development, United Nations Industrial
Development Organization and United Nations Centre on
Transnational Corporations.

9. The session was also attended by observers from the
following international governmental and non-governmental

7 A/CN.9!198, paras. 11-88 (Yearbook ... 1981, part two,
IV, A).

8 A/CN.9/WG.V/WP.4, para. 36 (Yearbook ... 1981, part two,
IV, B, 1).

9 A/CN.9/198, paras. 89-91 (Yearbook ... 1981, part two,
IV, A).

10 Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (A/
36/17), para. 84 (Yearbook ... 1981, part one, A).
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I
I

organi:?:ations: The Hague Conferenpe on Private Interna·
tional Law, International Chamber of Commerce and Inter
national Federation of Consulting Engine~rs.

10. The Working Group elected the following officers:

Chairman: Mr. Leif Sevon (Finland)
Rapporteur: Mr. Peter KiharaMathanjuki (Kenya)

11. The Working Group had before it the study of the
Secretary-General on clauses related to contracts for the
supply and construction of large industrial works (A/CN.9/
WG.V/WP.4 and A,dd.1.8)* which was submitted to the
second session of the Working Group (hereinafter referred
to as Study I) and Study II On clauses related to contracts
for the supply and construction of large industrial works
(A/CN.9/WG.V/WP.7 and Add.1-6)**which had been pre
pared by the Secretariat for the present session. The pur
pose of the' discussion on the b&sis of these studies was to
assist the Secretariat in drafting a legal guide which would
identify the legal issues involved in contracts for the supply
and construction of large industrial works and suggest
possible solutions to assist parties, particularly from devel
oping countries, in their negotiations.

12. The Working Group adopted the following agenda:

1. Election of officers

2. Adoption of the agenda

3. Consideration of ~o:J.tracts for the supply and construction of
large industrial wo~ks

4. Other business

5. Adoption of the report

CONSIDERATION OF CONTRACTUI\L PROVISIONS RELAT

ING TO CONTRACTS FOR THE SUPPLY AND CONSTRUC

TION OF LARGE INDUSTRIAL WORKS

13. The Working Group began its deliberations with a
discussion of those topics in Study I which had not been
considered at the second session (i.e. drawings and descrip
tive documents, supply, ereCtion, passing of risks, transfer
of property and applicable law)~

Drawings and descriptive documents 11

14. It was observed that these documents were one of
many types of documents which may form part of the con
tract (e.g., tenders, general conditions) .and that the leg~l

guide should indicate the importance of clarifying the legal
relationship between the various types of documents.

15. There was general agreement that it was impossible
to give an exhaustive list of documents of this type to be
provided by each party, as the documents which a party

* Yearbook ... 1981, part two, IV, B, l.
** Reproduced in this volume, part two, IV, B.
11 A/CN.9/WG.V/WP.4/Add.l, paras. 1-43 (Yearbook ... 1981,

part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add. 8, paras. 4-8 (Year
book ... 1981, part two, IV, B, 1).

should provide would vary with the nature of the contract.
As regards documents which the purchaser might provide
prior to the formation of the contract, it was noted that
some of these (e.g., tender documents,12 feasibility stud
ies l3

) were dealt with in other parts of the study. As re
gards what documents the contractor should provide, it
was suggested that this might depend on the requirements
of the invitation to tender; the purchaser could protect
himself by requiring detailed specifications to be incor
porated in the contract. As a general principle, it was sug
gested that the contractor should be required to furnish all
documents necessary for the proper functioning and main
tenance of the works which were agreed upon in the con
tract. It was also pointed out that parties should be advised
that an exchange of information and clarifiction of docu
ments at the stage of negotiation might prevent later dis
putes.

16. As regards the ownership of these documents, it
was noted that the relevant issue was the permitted use of
the contents of such documents. Since such documents
might contain know-how or trade secrets, the use to which
such information might be put should be carefully defined.

17. It was noted that parties were freer to formulate
the legal consequences of failure to provide drawings and
documents in a variety of ways, e.g., to stipulate that the
works were not to be considered completed until the docu
ments, for instance with respect to operation and mainten
ance, were provided, or to stipulate for a reduction in the
price to be paid to the contractor who had not supplied the
drawings.

Supply 14

18. It was noted that the nature of the obligation of
the cqntractor to supply would vary with the type of con
tract in question. While in some cases the obligation to
supply would resemble the obligation of the seller under
an ordinary contract of sale, in other cases (e.g., where
the supply was ancillary to the erection of the works by
the contractor, or where the contractor was a procuring
agent for the purchaser) the obligation would be different.
The nature of the r.esponsibility of the contractor for de
fects in the equipment .supplied would also depend on the
terms of the contJ"aGt in question.

19. While the contractor's obligation to transport mat-
erials would vary with the nature of the contract, there
was general .agreement that the 1geal guide should direct
the attention of the parties to the issues involved (e .g.,
fixing of costs, responsibility for storage during transport).
It was suggested that a reference by the parties to INCO-

12 A/CN.9/WG.V/WP.7/Add.l, paras. 17-22 (reproduced in this
volume; part two, IV, B).

13 Ibid., paras. 1-12.
14 A/CN.9/WG.V/WP.4/Add.l, paras. 44-65 (Yearbook ...

1981, part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add.8, paras. 9-17
(Yearbook ... 1981, part two, IV, B, 1).
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TERMS might be of assistance, but it was also noted that·
INCOTERMS did not deal with all modes of transport which
might be involved. Furthermore, INCOTERMS were in
tended for ordinary sales.

20. Under one view, responsibility for the storage of
materials on site 1S should rest with the contractor, as he
may best be acquainted with the materials he was supplying.
Under another view, however, it was noted that in some
cases it might be preferable to place the responsibility on the
purchaser, as he might be able to store cheaply, and provide
better security. It was noted that, even when the contractor
was to be responsible for storage, the purchaser might be
placed under a duty to provide storage facilities, and access
to such -facilities. There was general agreement that the
guide should examine the above issues, and also the issue of
the allocation of the risk of loss during storage.

Erection 16

21. It was pointed out that the nature and extent of
the obligations of the parties with respect to the erection of
the works could vary depending upon the type of works to
be constructed. In some contracts all obligations in connec
tion with erection are imposed on the contractor; in others,
the purchaser assumes some of these obligations. In still
other contracts the obligations of the contractor are limited
to supervising erection performed by or on behalf of the
purchaser. It was suggested that a division of responsibility
with regard to erection could produce uncertainties, and
the legal guide should recommend that in sich cases the
obligations of each party should be specified as clearly as
possible.

22. It was generally agreed that if the obligation of the
contractor is limited to supervising erection, he should not
be responsible for the erection of the works, but merely for
giving proper instructions. Furthermore, he should not be
liable if these instructions are not obeyed.

23. It was noted that if the purchaser undertakes to
provide equipment and supplies necessary to erect the plant
he should bear the cost of these materials. It was also sug
gested that the contract should specify the consequences
which would accrue from a delay by the purchaser in pro
Viding erection materials, or from providing defective
materials.

24. With respect to the supervision of erection, it was
pointed out that responsibility for such supervision could
be imposed wholly 011 the contractor; alternatively, the pur
chaser or his engineer could also engage in supervision.

25. It was agreed that the contract should provide for

15 The Working Group considered the section entitled "Storage
on site" in Study II (A/CN.9/WG.V/WP.7/Add.3, XII) (reproduced
in this volume, part two, IV, B) in conjunction with this section.

16 A/CN.9/WG.V/WP.4/Add.l, paras, 66-113 (Yearbook ...
1981, part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add.8, paras. 18-24
(Yearbook ... 1981, part two, IV, B, 1).

access to the works by the purchaser and his personnel,
provided this does not interfere with the progress of the
works. According to one view "reasonable" access should
be provided; another view suggested that the scope of access
should be clearly specified in the contract.

26. It was pointed out that in some contracts the put
chaser provides labour for the erection of the works. It was
suggested that the contract should specify how much labour
is to be provided and how skilled it must be. Also, it was
noted that in some areas labour supplied by the purchaser
may not possess the skill or training required by the con
tractor, and that the contractor might have to provide train
ing for this labour. It was suggested that the contractor
should deal with the issues of the cost and of delay in per
formance occasioned by such training.

27. It was suggested that the parties toa works contract
should agree upon a time schedule for the completion by
the parties of the various stages of work, and should specify
the consequences of the, failure of a party to meet a time
limit.

28. The view was expressed that the contract should
contain an express· promise by each party to co-operate
with the other with respecttoperformance of the contract.
Requirements for co-operation in particular respects might
also be included.

Passing aI risk17

29. It was suggested that the passing of risk concerns
the risk of damage to the materials, equipment or plant for
which neither party is liable. It was also agreed that the issue
of pa~ing of risk is distinct from the issue oflorce majeure.

30. There was general agreement that the time and
consequences of the passing of risk should be. defined in the
contract because these may differ according to national law
of various States, and, in the absence of agreement, may be
settled by applicable law in ways contrary to the wishes of
a party.

31. It was generally agreed that the degree to which
the legal rules governing sales should apply to a works
contract depends upon how closely the works contract
resembles a sales contract. One view suggested that in a
turnkey contract the risk should remain with the contractor
until the date of acceptance or completion. Under another
view certain risks should pass to the purchaser even be
fore acceptance or completion. However, it was thought
advisable for the legal guide to define these events clearly.

32. There was support for the view that the legal gUide
should deal with the consequences of the passing of risk.
It was agreed that after the risk passes to the purchaser, he

17 A/CN.9/WG.V/WP.4/Add.l, paras. 114-129 (Yearbook ...
1981, part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add.8, paras. 25-34
(Yearbook .. , 1981, part two, IV, B,.i).
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must pay for the plant unless the damage is due to an act or
omission of the contractor.

33. It was generally agreed that it would not be advis
able to have multiple passing of risk, as, for example, the
passing to the purchaser of risk with respect to equipment
delivered to the site, passing the risk back to the contractor
upon installation of the equipment in the works, and then
returning the risk to the purchaser upon acceptance or com
pletion of the works.

34. It was suggested that it is important for the legal
guide to inform the parties, particularly from developing
countries, of the consequences of allocating risk. Risk is
not always fully covered by insurance; and as more risk
is imposed on the contractor, the cost to the purchaser
may increase. Morever, as purchasers undertake more of the
work under a contract, they assume more of the risk.

35. There was considerable support for the view that
the issue of passing of risk is separate from the issue of pas
sing of ownership. However, another view was that in some
cases there might be a link between the two issues.

Transfer ofproperty18

36. It was generally agreed that the issue of transfer of
property was not as important as passing of risk, although
there were some factors in conhection with transfer of prop
erty of which the parties should be aware. It was agreed
that an agreement of the parties concerning the transfer of
property might have only a limited effect, since mandatory
rules oflaw might govern this issue, and since the parties
could by agreement between them affect neither public
obligations nor the rights of third parties, such as creditors.
The legal guide. should advise parties to explore the applic
able law to determine any mandatory rules relevant to the
transfer of property.

37. With respect to the question of reservation of title,
a distinction was drawn between transfer of the plant itself
and transfer of equipment and machinery to be incorpor
ated in the works. Opinions differed concerning the import
ance of the question of reservation by the contractor of
title to the plant after delivery to the purchaser. One view
pointed out that the works are often tailored to the speci
fic needs of the purchaser, and would have little value to
the contractor even if the title were retained by him.

38. A view was expressed that the question of transfer
of property might be discussed.by the legal guide in the con
text of other substantive issues, such as acceptance and pas
sing of risk.

Applicable law 19

39. It was generally agreed that the legal guide should

18 A/CN.9/WG.V/WP.4/Add.l, paras. 130-140 (Yearbook ...
1981, part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add.8, paras. 35-37
(Yearbook ... 1981, part two, IV, B, 1).

19 A/CN.9/WG.V/WP.4/Add.7, paras. 87-110 (Yearbook ...
1981, part two, IV, B, 1); A/CN.9/WG.V/WP.4/Add.8, paras.
158-162 (Yearbook ... 1981, part two, IV, B, 1).

clarify the importance and the scope ofthe choice of applic
able law by the parties. It should mention the factors
which the parties should take into account in choosing the
applicable law. It was suggested that the legal guide should
deal with the problem of applicable law in close .connection
with the problem of settlement of disputes.

40. Some views were expressed that the guide should
recommend a model clause on choice of law, without men
tioning the law to be chosen. However, it was noted that
under many legal systems the law of the place ofconstruc
tion is the applicable law. One view suggested that the law
of the place of the construction of the works should be
recommended to the parties. Another view suggested that
the law of the forum be recommended coupled with the
inclusion of an exclusive jurisdiction clause in the absence
of an arbitration clause, as otherwise .expertise on the
foreign law to be applied would be needed and proceedings
would be longer and more expensive. It was suggested that
preference should be given to a law known to both parties.
One view suggested that the legal guide should mention the
possibility of resorting to general legal and equitable prin
ciples in the event the parties are unable to agree on national
law. Under another view the parties should be cautioned
against such a choice.

41. It. was suggested that the applicable law should be
chosen by the parties before drafting the contract as the
applicable law should be taken into account in this con
nection.

42. It was pointed out that under the conflict rules
of some countries the freedom of the parties to choose the
applicable law is limited. It was suggested that the parties
should take into consideration the conflict rules of the
country where the court or arbitration proceedings are to
take place.

43. It was pointed out that the ability of the parties to
choose the applicable law is limited to the law governing
the rights and duties between the parties and some admini
strative municipal laws apply regardless of the choice of
the parties.

44. The mandatory requirements of administrative
laws (e.g., in the fields of environment protection, safety
regulations) being in force in the country of the erection of
the works may affect the performance of the contract.
The opinion of the Working Group was divided on the issue
whether the purchaser should be obliged to inform the con
tractor of such requirements. The view was expressed that
the purchaser should not have such an obligation since such
rules are published. Another view was that some of these
requirements are not available to foreign enterprises and
therefore the purchaser should inform the contractor of
them. It was suggested that the legal guide recommend
collaboration between the parties and should only draw
attention of the parties to these problems and indicate
possible solutions.
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45. It was agreed that the legal guide should deal with
the effects of changes oflaw on the contractor's obligations.

Feasibility studies20

46. There was general agreement that the contractor
cannot be responsible for feasibility studies and should not
be obligated to check the correctness of feasibility studies
or information which he received from the purchaser.
Feasibility studies are not usually in the possession of the
contractor and do not form part of the contract. In the
legal guide there should be only a short· reference to these
problems.

47. It was pointed out that the contractor should not
be obliged to make studies and obtain information concern·
ing the feasibility of the works. Evident errors in tender
conditions in respect of technical issues should be notified
by the contractor to the purchaser. There was agreement
that the guide should recommend that the issue of respon·
sibility for a change of physical conditions after preparation
of the feasibility studies which affects implementation of
the contract should be settled by the parties.

Formation ofcontract21

48. It was pointed out that it was advisable to distin·
guish between the conclusion of the contract and its entry
into force. This distinction is important in particular if
the contract is subject to a condition (e.g., an approval by
authorities).

49. It was observed that the legal guide should recom
mend that the parties follow the example of article 29 of
the United Nations Convention on Contracts for the Inter
national Sale of Goods in drafting provisions concerning the
form of modification of the contract.

Variation 22

SO. With respect to variation of the contract, one view
was suggested that the contract might be changed only by
mutual agreement of the parties. Unilateral change would
cause problems as to the ability of the contractor to meet
the purchaser's requirements and would have consequences
for the price and time of performance.

51. According to another view the purchaser should be
entitled to vary the scope of the contract unilaterally if the
contractor is able to fulfil the new obligation.

52. It was noted that a distinction should be made be
tween variation of the contract and re6tification of errors in

20 A/CN.9/WG.V/WP.7/Add.l, paras. 1-12 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras~ 1-7
(reproduced in this volume, part two, IV, B).

21 A/CN.9!WG.V/WP.7/Add.l, paras. 13-22 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 8-9
(reIJroduced in this volume, part two, IV, B).

22 A/CN.9/WG.V/WP.7/Add.l, paras. 23-43 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 10-12
(Reproduced in this volume, part two, IV, B).

drawings· and descriptive documents. The contractor should
be responsible for such errors provided that they are not
due to incorrect information furnished by the purchaser.

53. It was stressed that the legal guide should recom
mend a solution to the question of variation which could
enable the work to go on without any interruption.

54. It was suggested that the contractor should be en·
titled to vary the scope of the work undertaken by him if
it is in the interest of the purchaser (e.g., improvement
of the quality of the works). According to another view
the purchaser should have the right to consider what is
in his interest and mutual agreement ShCiuld be required
in such cases.

Interpretation ofcontract23

55. There was general agreement that the power of
the parties to determine rules for interpreting the contract
could be limited if mandatory rules of the applicable law
would to some extent regulate such interpretation. It was
agreed that the parties should be encouraged to identify
documents which formed the contract. In particular, parties
should determine whichdocuments prepared, and proposals
made,by the contractor at the pre-contractual stage were to
be part of the contract, and should take steps to achieve
this. Since the negotiations leading to the conclusion of
works contracts might clarify the terms of the contract, it
was also agreed that it would be desirable that some docu
ments not forming part of the contract (e.g., correspond
ence containing negotiations) could be used to clarify the
terms.

56. There was general agreement that parties should
be advised to eliminate inconsistencies between the various
documents which formed the contract. Under one view, it
would be advisable to recommend a rule as to which docu
ments were to prevail in case of inconsistency. Under
another view, the formulation of a rule was inadvisable, as
the rule might not lead to appropriate results in some cases.
It was agreed, however, that written contract provisions
should prevail over general conditions incorporated by
reference.

57. There was wide support for the view that, when
general conditions were made. part of a contract, pre-printed
headings and marginal notes in the general conditions were
not normally intended to be part of the contract and could
not be used to interpret it. When, however, such headings
and marginal notes were intended to be part of the contract
(e.g., added to the contract and initialled by the parties)
they could be so used.

58. There was general agreement that parties should
be advised clearly to define, whenever possible, import·

23 A/CN.9/WG.V/WP.7/Add.l, paras. 44-103 (reproduced in
this volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras.
13-16 (reproduced in this volume, part two, IV, B).
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ant terms used in the contract. It was also noted that the
legal guide should call the attention of parties to the fact
~hat, under some national laws, the use of certain terms
may not be appropriate.

59. In this connection it was noted that the prepa
ration of the legal guide would require a clarification of
certain terms or notions commonly occurring 'in contract
practice, and possibly require the formulation of new terms
acceptable to the various legal systems and incontractprac
tice in order to avoid unnecessary misunderstandings which
otherwise might accrue. It was agreed that such clarifica
tion and formulation would be of great assistance to par
ties in drafting contracts, and might in the long term lead
to a unification in contract practice. There was therefore
general agreement that the legal gUide should include a
glossary which would define as many as possible of these
common legal and technical terms because these definitions
would not only be essential to understand the guide but
could be incorporated by reference by the parties into their
contracts.

60. The Working Group considered the definition of
certain terms commonly used in works contracts.. With re
gard to the term "writing", it was noted that the applic
able law might require the contract to be in writing and
contain a definition of that term which required the writing
to be authenticated. Furthermore the contract itself might
require certain communications to be made in writing. It
was agreed that the attention of the parties should be
drawn to difficulties which might arise from the use of cer
tain forms of communication, such as telex. It was also
agreed that problems created by modern electronic forms
of communication should be examined. With regard to the
term "purchaser", a view was expressed that the. Secre
tariat might evaluate the possible use of "employer",
"owner" and "client".24

61. The Working Group consiciered the frequent use of
more than one language in drafting a contract and its annex
ures. There was general agreement that the use of more
than one language was often inevitable, because the parties
to the contract were not equally familiar with the same lang
uage versions should be accorded equal authenticity, as in
the case of some international conventions. A suggestion
was made that thought should be given to selecting the lang
uage of the country whose law would govern the contract,
or whose courts would adjudicate on disputes, as such a
selection would facilitate dispute settlement.

Assignmentor transfer ofcontract2S

62. There was general agreement that the legal guide

24 The Working Group decided to consider the definitions of the
terms "subcontractor'" and "engineer" in connection with the
sections in Study II entitled "Sub-contracting" and "Engineer"
(A/CN.9/WG.V/WP.7/Add.2: VI and VIII) (reproduced in this
volume, part two, IV, B).
- 2S A/CN.9/WG,V/WP.7/Add.2, paras. 1·7 (reproduced in this

should clarify the distinction between assignment and sub
contracting. There was also general agreement that it was
inadvisable that a contract should permit a party, without
the consent of the other party, to assign the contract to
a third party, substituting for himself the third party as a
party to the contract.

63. As regards the assignment of contractual duties
by either party, there was general agreement that, following
the provisions of 'most legal systems, the contract should
not permit a party to assign his duties withouUhe consent
of the other party. There was considerable support for the
view· that the position should be the same in regard to the
assignment of contractual rights, as a unilateral assignment
could lead to difficulties (e.g., the non-assignment party
might he prevented by the law or policy of his country
from dealing with the assignee). It was suggested, however,
that permitting unilateral assignment in a limited class of
case might be useful (e.g., where a contractor wa~ permit
ted to assign his right to the proceeds to the bank financing
the contractor).

Sub-contracting26

64. There was general agreement that the legal guide
should address the question of the extent to which a con
tractor should be permitted to use sub-contractors for dis
charging his obligations under the contract. It was noted
that there may be mandatory laws regulating this question.
It was also noted that there was a variety of ways in which
sub-contracting could be regulated (e.g., choice of sub
contractors to be approved by the purchaser, sub-contrac
tors to be proposed by the purchaser). Which way was most
appropriate would depend on the circumstances of each
contract, and perhaps even,. on the stage which the project
had reached at the time sub-contractors were to be used.

65. It was noted that the legal guide should deal with
the subject of joint ventures or consortia of contractors,
dealing with such aspects as communication between the
purchaser and the joint venture and the question of joint
and several liability of contractors. This question might be
governed by applicable law. It was also -suggested that the
future programme of work of the Working Group might
deal with the question of consortia and joint ventures on
a larger base. It was also noted that the purchaser should be
informed of the composition of the consortia.

66. There was general agreement that the legal guide
should not discuss,in detail the relationship between the
contractor and sub-contractor. One view suggested that the
legal guide should recommend that if the main contract
contains provisions concerning settlement of disputes and
applicabIe law, the parties should consider whether the

volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, PiU'as. 17 -19
(rep.roduced in this volume, part two, IV, B).

26 A/CN.9/WG.V/WP.7/Add.2, paras. 8-41 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.WWP.7/Add.6, paras. 20-27
(reproduced in this volume, part two, IV, B).•
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same provIsions should be included in a sub-contract.
Another ·view was that this might be unwise in some cases
where the nationality of the sub-contractors might differ
from that ofthe purchaser. "

67. According to one view, if the contractor without
reasonable cause fails to pay a sub-contractor, the purchaser
should be able to pay the sub-contractor directly. The con
tract should contain a specific provision defining the cir
cumstances when this could be done, since without such a
provision payment of the sub-contractor by the purchaser
WQuid be entirely at the' purchaser's risk. According to one
view the risk borne by the sub-contractor should be pro
portionate to his share of the work.

68. It was generally agreed that the subject of con
tracts entered into by the purchaser with third parties is
separate from the issue of sub-contracting. The legal guide
should therefore discuss this subject separately from sub
contracting.

Co-ordination and liaison agents27

69. There was general agreement that co-ordination of
the day-to-day operations under the contract is important
for the expeditious completion of the work at low cost.
The legal guide should encourage parties to establish means
and procedures for co-ordination and.co-operation between
the parties. One view suggested that the authority of liaison
agents appointed by each party should be delineated in tHe
contract. Another view suggested that the legal guide clarify
the differing terminology' used in practice to refer to these
agents.

Engineer28

70. It was generally agreed that the legal guide should
recommend that parties clearly define in the contract the
role of the engineer if any. Under one view, the engineer
should be regarded as a representative of the purchaser
alone.

71. According to one view, where the engineer repre
sented the purchaser, the legal guide should recommend
that the engineer represent the purchaser only in respect of
technical matters arising from the contract. Another view
suggested that the role of the engineer should be broader
(e.g., determining the amount to be paid for extra work).

72. It was noted that the relationship between the pur
chaser and the engineer is outside the scope of the contract
between the contractor and the purchaser.

27 A/CN.9/WG.V/WP.7/Add.2, paras. 42-49 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 28-30
(reproduced in this volume, part two, IV, B).

28 A/CN.9/WG.V/WP.7/Add.2, paras. 50-66 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6,paras. 31-33
(reproduced in this volume, part two,IV, B). See also paras. 120-132,
"settlement of disputes".

73. It was suggested that the legal guide recommend
that the parties provide a mechanism to settle provi.sionally
problems in connection with the work so as to enable the
work tb continue. In this regard, a view was expressed that
such a role could be played by an engineer.

Parties' liabilities in respect of third parties29

74. There was some support for the view that the con
tractor should be fully liable for 'the acts and omissions of
his sub-contractors. There was general agreement that the
legal guide 'Should recommend that the contract deal with
the question of dama,ge caused to third parties by the acts
or omissions of contractors or sub-contractors. It was sug
gested that the legal guide should recommend that the con
tract require the contractor, to indemnify the purchaser
against claims by such third parties. Another view suggested
that the legal guide should note that the parties could safe
guard themselves against such damage through co-insur
ance of the contractor and the purchaser.

75. It was noted that the liability of the purchaser and
contractor to third parties would be governed by the applic
able law. It was suggested that this brought to the par
ties' attention since the law relating to this issue may vary
from country to couritry.

76. One view suggested that it was advisable for the
contract to allocate responsibility for the safety of persons
coming onto the worksite. Another view suggested that this
was not necessary because it would be governed by applic
able law.

77. It was generally agreed that the legal guide should
not deal with the subject of agency because the issue is
more related to the stage of procurement; the guide should
limit itself to the responsibility of the parties in respect of
theirperfmmance of the contract.

Training and acquisition of skills30

78. It was suggested that the expression "technical
assistance" was inappropriate and that the legal guide should
establish the terminology with regard to training and other
services provided by the contractor in respect of the opera
tion and management of the works.

79. According to one view the contract should deal
with questions such as the nature of training, duration of
training, the qualifications of trainers and trainees, lodging
of trainees, the place of training and the cost of training.
Another view' suggested that the contract should contain
only a general provision with regard to training, and that
details regarding these services be dealt within a separate

29 A/CN.9/WG.V/WP.7/Add.2, paras. 67-79 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 34-37
(reproduced in this volume, part two, IV, B).

30 A/CN.9!WG.V/WP.7/Add.3, paras. 1-21 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 38,-42
(reproduced in this volume, part two, IV, B).



322 Yearbook of the United Nations Commission on International Trade Law, 1982, Volume XIII

agreement to be concluded at the same time as the main
contract.

80. There was some support for the view that the train
ing should take place in the country of the purchaser.

81. With respect to management services, it was sug·
gested that only services after take-over could be considered
management services.

Mainte1Ulnce and spare parts31

82. There was general agreement that the issues con·
cerning maintenance and spare parts are important for the
purchaser, in particular in the developing countries. There
was support for the suggestion to distinguish between re
pairs covered by a warranty binding on the contractor and
other repairs which the contractor undertakes without
being in breach of any of his obligations.

83. It was noted that the main issue to be addressed by
the legal guide was that of maintenance not covered by the
warranty period. Under one view, it would be advisable to
settle this issue in the contract, while under another view it
would be preferable to settle this issue in a separate con·
tract. It was pointed 'out that the period of maintenance
should not be to short, and sanctions should be agreed upon
for cases where the contractor failed to perform his obliga·
tions.

84. It was pointed out that it might be desirable to
distinguish various types of spare 'parts in the contract, and
that the contractor might be asked to guarantee the availa
bility of certain critical items important for the operation
of the works.

85. It was felt that tie·in clauses limiting the purchaser
to buying spare parts from the contractor might in some
circumstances be disadvantageous to the purchaser, and
that the purchaser should be free in choosing a supplier.
Furthermore, such clauses may be contrary to mandatory
provisions of the applicable law on restrictive practices.
Under one view, a restriction on choosing a supplier of spare
parts other than the contractor might be justified during
the warranty period.

86. There was support for the suggestion that the con·
tractor should be obligated to supply the spare parts during
a reasonable period of time, and after its expiration the pur·
chaser should be able to produce the spare parts. The con·
tractor should advise the purchaser where to obtain the
spare parts not produced by the contractor and the spare
parts should be supplied at market prices and within a short
delivery period. However, the contractor should not be ob·
liged to procure spare parts manufactured by third parties
after the expiration of the warranty period.

31 A!CN.9/WG.V!WP.7!Add.3., paras. 22·49 (reproduced in this
volume, part two, IV, B); A!CN.9!WG.V!WP.7!Add.6, paras. 43·47
(reproduced in this volume, part two, IV, B).

87. It was suggested that the attention of the parties
should be drawn to the interest of purchasers in developing
their own capabilities to maintain and repair the works and
produce spare parts.

Price 32

88. There was general agreement that there is a lack of
uniformity in terminology used in connection with different
kinds of prices (e.g., lump-sum price, cost·reimbursable
price, ftxed price, ftrm price or unit price). It was suggested
that an attempt should be made to unify this terminology,
and to deftne the terms used in the legal guide.

89. It was pointed out that the problems connected
with inflation should be separated in the legal guide from
the issues concerning currency fluctuations.

90. The opinion of the Working Group was divided on
the issue whether, and to what extent, the legal guide
should deal with criteria used in pricing. One view Was that
these problems were important, and the elaboration of such
criteria, without recommending any solutions, would be of
assistance to procurement officers in developing countries,
while another view preferred to limit the legal gUide only to
the legal aspects of pricing because the determination of
price was more closely connected to economic factors. It
was also noted that the applicable law may also have rele·
vance to the fixingof price.

91. It was suggested that the legal guide should analyse
what methods, of pricing are advisable in various types of
contracts. It was pointed out that the purchaser might be
interested in, knowing in advance what financial commit·
ments would arise from the contract, and that cost·reimburs·
able contracts would not give such advance knowledge.
Another view was that there should not be a recommenda
tion for a general approach to th.is problem, as all, circum
stances should be taken into consideration in determining
the appropriate method of pricing.

92. There was general agreement that it would be advis·
able to specify the equipment and services covered by the
agreed price to achieve certainty and eliminate potential
disputes.

93. It was pointed out that the purchaser might be
interested in agreeing that a part of the price should be paid
in the currency of his country, in particular for costs in
curred therein, and that the legal guide should deal with
problems connected with such payments.

R .. f' 33eVlSlon 0 przce

94. It was agreed that the legal guide should deal sepa·
rately with revision of price claimed by either party and

~2 A!CN.9!WG.V!WP.7!Add.4, paras. 1·24 (reproduced in this
volume, part two, IV, B); A!CN.9!WG.V!WP.7!Add.6, Paras. 51-54
(reproduced in this volume, part two, IV, B).

33 A!CN.9!WG.V/WP.7/Add.4, paras. 25·62 (reproduced in this
volume, part two, IV, B); A!CN.9!WG.VIWP.7!Add.6, paras. 5

r
5-56

(reproduced in this Volume, part two, IV, B).
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with adjustment of price. The suggesti0n was made to deal
separately with the problems of changes in price conse
quent to changes in the extent and scope of work, and con
sequent to the furnishing of additio,nal supplies and services.
It was pointed out that it would be advisable not to deal in
the legal guide with the, revision of price in its own chapter,
but in the chapters-dealing with the various circumstances
in which revision of price occurred.

95. In cases of changes in the extent or scope of the
work, the parties should consider the financial consequen
ces of such changes arid agree upon'a new price. The sug
gestion was made to pay attention in the legal guide to. the
problems of the procedure for revision of the price, as it
would be advisable to stipulate in the contract clear conse
quences when circumstances occurred in which the price
should,be revised.

'96. The question 'was raised whether the purchaser
should pay all costs connected with changes inadministra
tive laws affecting the scope of the works. It was pointed
out that, in particular in the field of environment pro
tection, the design of the works should set a standard which
might be required by future legislation of the developing
countries. It was also suggested that the legal guide should
draw the attention of the parties to the problem of a re
vision of pricetequired by technological' innovations to
the design of the works.

97. As regards Cllriency fluctuations, it waS pointed
out that the legal guide should refer to these problems and
may examine existing techniques aimed at protecting the
parties. The legal guide should deal with problems in relation
to index clauses.

Payment conditions34

98. There was general agreement that the legal guide
should address legal issues connected with payment condi
tions. It was noted that the payment conditions appropriate
to a contract would depend on the circumstances of that
contract.

99. The view was expressed that the legal guide should
direct the attention of the parties to the possible need to
provide remedies for anticipatory breach of the contract. It
was noted, however, that the remedies to be recommended
may not be, those appropriate to an ordinary sales contract.
It was also noted that the guide should consider problems
which arise when legal restictions on payment are imposed
on the partner subsequent to the conclusion of the contract.

100. As regards the time of payment, it was noted
that it would be impossible to advise on the actual sums t6
be paid at different stages of the work, as the amount of
these sums would depend on the circumstances of ea~h

34 A/CN.9/WG.V/WP.7/Add.4, paras. 63-92 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 57-62
(reproduced in this volume, part two, IV, B).

contract. However, the legal guide could discuss factors
relevant to determining the amounts. Thus the sums should
bear a relation to the cash heeds of the contractor to proceed
with his work at the different stages, and to the need of
the purchaser to retain moneys as security for due perform
ance. Furthermore, the right to payment should be made
to depend on due performance.

101. As regards payment documents, it was observed
that the purchaser or his engineer sometimes delayed in
certifying paylllents,or refused to certify payments without
adequate reasons. It was noted that the contract could
provide for this situation in various ways, e.g., by providing
that the certification is deemed to be given after the lapse
of a specified period, or that such matters should be referred
to arbitration. In this connection it was pointed out that it
would be desirable for the parties to define the circumstances
when certification could be refused.

102. As regards methods of securing payment to the
contractor, it was noted that a letter of credit was not the
only method used, and that other methods (e.g., cash
deposits) should also be discussed:

Perfonnance 15uarantees35

103. There was general agreement that the term
guarantees were often necessary, as the solvency or stabili
ty of the contractor might be in doubt. The terms of such
guarantees should be agreed upon at the conclusion of the
contract. It was also noted, however, that in view of the
high cost of obtaining such. guarantees, possible techniques
for minimizing their use or reducing their cost should also
be explored, e.g., by using revolving letters of credit. There
contractor, the guide should also deal with guarantees for
advance payment and for the contractor's obligations during
the warranty period after completion.

104. There was general agreement that performance
guarantees were often necessary, as the solvency or stabi
lity of the contractor might be in doubt. The terms of such
guarantees should be agreed upon at the conclusion of the
contract. It was also noted, however, that in view of the high
cost of obtaining such guarantees, possible techniques for
minimizing their use or reducing their cost should also be
explored, e.g., by using revolving letters of credit. There
was wide agreement that a progressive reduction in the
amount of the guarantee as work progressed was beneficial
as it would lessen the costs of the guarantee. A performance
guarantee, however, should not be reduced to an amount so
low as not to provide adequate security to the purchaser.

105. As regards the nature of the guarantor's obliga
tion, the attention of tile parties should be directed to the
merits and demerits of each form of guarantee and of cort·

35 A/CN.9/WG.V/WP.7/AddA, paras. 93-116 (reproduced in
this volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras.
63-69 (reproduced in this volume, part two, IV, B).
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ditions which might be inserted in the gl,larantee. Thus a
first demand guarantee gave the purchaser considerable
security, but might be abused. An accessory guarantee, on
the other hand, might result in delay before the purchaser
receives payment. It was noted that where a guarantor's
obligation was not to pay money but to continue the per
formance of work, the manner· in which the performance
was to be carried out should be specified.

106. It was suggested that the period to be covered by
the guarantee should be clearly indicated both in the con
tract and the guarantee. The guarantee should also deal
with the effect on the guarantee of variations to the con
tract.

Insurance36

107. It was suggested that the legal guide should draw
the attention of the parties tothe various types of insur
ance available to cover risks arising from the contract. One
view suggested that the legal guide should advise the pur
chaser that he will ultimately have to bear the costs of in
surance by the contractor and suggest that he might wish
to consider whether he can obtain insurance himself at
lower cost. It was also ,noted that in some cases the pur
chaser may require insurance to be purchased in his own
country.

108. One view noted that it was common for contrac
tors to carry general liability insurance, including third
party coverage, covering the liabilities arising in the course
of its business. It was suggested that the legal guide should
recommend that the purchaser consider whether it is
necessary to require further third-party liability insurance in
connection with the specific contract, which might result
in double insurance.

109. One view sugg~sted that the legal guide should
consider various measures which a party may take if the
other party fails to meet an obligatioll to provide insurance.
According to one view, the legal guide should deal with
the possibility of insurance to cover the liability of the con
tractor for his faulty performance of the contract and issues
arising from such insurance.

110. With respect to the time period to be covered by
insurance, one view suggested that this would vary with the
nature of the risk covered. According to this view, liability
insurance should cover the period from the start of erection
to take-over of the works by the purchaser.

Customs duties and taxes37

111. One view suggested that questions concerning
customs duties and taxes should be carefully considered by

36 A/CN.9/WG.V/WP.7/Add.5, paras. 1-31 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.8/Add.'i, paras. 70-76
(reQroduced in this volume, part two, IV, B).

37 A/CN.9/WG.V/WP.7/Add.5, paras. 32-44 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 77 -78
(reproduced in this volume, part two, IV, B).

parties before entering into the contract because these
duties are imposed by the applicable mandatory national law
and the responsibility of each party in this regard usually
cannot be changed by a contract. According to another
view, it was nevertheless advisable to provide in thti' cbn
tract for the allocation of the ultimate burden concerning
customs duties· and taxes. .

Bankruptcy 38

112. There was general agreement that tlle legal guide
need not deal with bankruptcy in a separate chapter, Qut
rather should consider bankruptcy in connection with other
substantive aspects of the contract (e.g., termination,
exoneration, modification and assignment) which may be
affected by bankruptcy. ·In this connection, it was suggested
that the legal guide should also refer to insolvency, liquida
tion and similar arrangements in addition to bankruptcy.

113. One view suggested that the legal guide should
recommend that the parties consider whether the bank
ruptcy of sub-contractor should exonerate the contractor.
If not, the parties should consider whether the contractor
should be given a period of time within which to substitute
a new sub-contractor.

114. It was suggested that the legal guIde should
recommend that the parties consider inCorporating· in
the contract measures to avoid an interruption of work in
the event of the bankruptcy of the contractor.

1i 5. It was suggested that the legal guide should
recommend that thepartJes take into account relevant rules
of mandatory law in connection with bankruptcy. In this
regard, the parties should be warned that with respect
to certain matters (e.g., reservation of title) applicable law
might contain mandatory rul~s.

116. It was generally agreed that the legal guide should,
deal with the relationship between bankruptcy of a party
and the termination of the contract by the other party. It
was suggested. that the legal guide should advise the Parties
to consider whether the bankruptcy of a party should auto
matically result in termination, and also whether termina
tion should depend, upon-the stage of the contract at which
the bankruptcy occurs (e.g., immediately after conclusion
of the contract or during the warranty peribd).

Noti/ication 39

117. It was generally agreed that questions of notifi
cation should be dealt with when relevant in connection
with other substantive matters concerning the contract. The
legal gUide might inClude a check-list to alert the parties to

38 A/CN.9/WG.V/WP.7/Add.5, paras. 45-54 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paracs. 79-80
(rep.roduced in this volume, part two, IV, B).

39 A/CN.9/WG.V/WP.7/Add.5, paras. 55-95 (reproduced in this
volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras. 81-85
(reproduced in this volume, part two, IV, B),
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aspects of the contract for which formal notification might
be required.

118. According to one view the legal guide should
recommend that the parties consider including in the contract
means for dealing with discrepancies betw~en mulitple
modes of a particular notification (e.g., letter and telex).

119. It was suggested than the legal guide should ad
vise the parties to avoid inconsistencies in notification re
quirements in the contract, and to bear in mind provisions
of applicable law concerning notification and the extent
to which parties may modify these provisions by agreement.

120. It was generally agreed that the parties should be
advised to consider whether notification should be deemed
effective upon dispatch or upon receipt. One view suggested
that the legal guide should take note of the requirement in
some legal systems that the notice takes effect when the
recipient takes cognizance of the contents of the notifi
cation.

Settlement ofdisputes40

121. There was general agreement on Qegotiation as
the first step in the settlement of disputes. The opinion of
the Working Group was, however, divided whether the ami
cable settlement of disputes should be provided for in the
contract. It was pointed out that. it would not be advisable
to stipulate in the contract a time-limit for initiation of
legal proceedings as the parties should have a reasonable··
time for their negotiations.

122. One view suggested that conciliation proceedings
would not be advisable as it might postpone the settlement
of disputes in legal proceedings. According to another view
conciliation should be recommended in the legal guide as
it might make possible the settlement of disputes by an
agreement of the parties. According to one view joint con
ciliation might be conducted by conciliators of equal num
bers appointed at the request of the disputing parties by the
arbitration institutions of their respective countries. It was
agreed only to draw the attention of the parties in the legal
guide to the possibility of using conciliation and to recom
mend the application of the UNCITRAL Conciliation Rules
for the solution of issues connected with conciliation pro
ceedings. It was also pointed out that conciliation might be
used even iIi cases where a conciliation clause was not inc
eluded in the contract.

123. The settlement of technical questions by techni
cal experts was discussed. Under one view, these experts
might speed up the solution of technical problems without
any interruption of the ccnstruction of the works. Another
view was that it is difficult to distinguish technical and legal
problems and that, in some cases, independent or qualified

«> A/CN.9/WG.V/WP.7/Add.5, paras. 96-149 (reproduced in
this volume, part two, IV, B); A/CN.9/WG.V/WP.7/Add.6, paras.
86·93 (reproduced in this volume, part two, IV, B).

technical experts might not be available. If technical ex
pertsare used it would be advisable to provide that their
opinion should not be binding.

124. It was agreed that the legal guide should mentio;
only the main problems connected with agreeing upon ex
elusive jurisdiction elausesand should draw the attention
of the parties to the possibility that public policy issues
might be involved. It was rtoted that in formulating exchi
sive jurisdiction clauses the problem of the recognition
and enforceability of court decisions should be taken into
account. One view suggested that the choice of the courts
of the purchaser's country might be more convenient. Prob
lems connected with the immunity of States where also
mentioned in this connection.

125. Under one view arbitration proceedings offer
advantages over judicial proceedings as. they are better
adapted to the specific features of international trade and
arbitral awards can be recognized and enforced abroad often
more easily than court decisions. The suggestion was made
to recommend the application of the UNCITRAL Arbitra
tion Rules, but also to mention the possiblity of using
other arbitration rules.

126. The view was expressed that the arbitration
proceedings should take place in the purchaser's· country.
It was suggested to draw the attention of the parties to the
existence of arbitration centres in the developing countries.
Another view stressed the importance of the choice of
qualified arbitrators.

127. It was noted that the enforceability of the arbit
ral award should be taken into account in choosing the
place of arbitration. A suggestion was made to indicate in
the legal guide that administered arbitration had certain
advantages.

128. It was pointed out that the legal guide should
recommend to the parties to provide for the possibility of
third parties (e.g., sub-contractors) participating in arbitra
tion proceedings with a view to securing the settlement
of interrelated disputes in a single proceeding.

129. There was an exchange of views on the function
of the engineer in connection with the settlement of dis
putes. Some views were expressed that an engineernomi- .
nated only by one party could not be considered a neutral
person with the power to make final decisions affecting
both. parties. Another view was that in practice an engineer
nominated by only one party had the confidence. of both
parties and was useful in speeding up the decision-making
process in respect of technical questions.

FUTURE WORK

130. There was general agreement that the Secretariat
should now commence the drafting of the legal guide. The
aim of the work was to produce a guide which was properly
researched, readable and well-balanced.
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131. The Working Group briefly considered the
possible structure of the legal guide41 and decided to
examine this topic at its next session. In this connection
it was suggested that the subject of scheduling also be
considered for inclusion in the legal guide. Under one view
the guide should not quote clauses from existing forms and
models.

132. The Secretary of the Commission suggested that
the next session of the Working Group might be of one
week's duration and should be devoted to deciding on the
structure of the guide and the approach to be adopted in its
drafting. For this purpose, a few sample draft chapters and
an outline of the structure of the guide would be submitted

41 A proposal for a possible structure was submitted by the
German Democratic Republic: [A/CN.9/WG.V/IIIl CRP.3.

to the Working Group. Early decisions on structure and
approach would prevent the waste of time and resources.

133. There was general agreement with this suggestion.
It was observed, however, that the Governments of develop
ing countries were unlikely to send delegates only to
attend a session of one week's duration, and it was recog
nized that it was extremely important that developing
countries should be adequately represented at the session.
It was accordingly agreed that the Commission should be
requested to decide that the next session of the Working
Group should be held at Vienna in the week immediately
preceding the commencement of the Commission's sixteenth
session. It was recognized, however, that the decision of the
Commission on the scheduling of the session of the Work
ing Group might be affected by the Commission's deci
sion as to the length of the sixteenth session.

B. Working paper submitted to the Working Group on the New International Economic Order at its third session (New York,
12-23 July 1982): Study II of the Secretary-General: clauses related to contracts for the supply and construction of large
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Part One

[A/CN.9/WG.V/WP.7*]

INTRODUCTION

1. The present study (hereinafter referred to as "this
study") is a supplement to the one submitted to the second
session of the Working Group on clauses related to con
tracts for the supply and construction of large industrial
works 1 (hereinafter referred to as "Study I"). The present
study has been prepared in conformity with a request by
the Working Group which was later endorsed by the Com·
mission. 2

2. The general observations contained in the Introduc
tion to Study e equally apply to this study and the same
approach has been used in preparing it. The discussion of
the Working Group on the issues presented in Study I and
this study will be taken into account in the drafting of a
legal guide by the Secretariat.

3. This study is divided into three parts: introduction
(Part One), analysis of topics covered (Part Two) and list

* 15 April 1982.
1 A/CN.9!WG.V/WP.4 and Adds. 1-8 (Yearbook ... 1981, part

tw0..l IV, B, 1).
"A/CN.9/198, paras. 89-91; Report of the United Nations Com

mission on International Trade Law on the work of its fourteenth
session, Official Records of the General Assembly, Thirty-sixth Ses·
sion, Supplement No. 17 (A/36/17), para. 84 (Yearbook ... 1981,
part one, A).

3 A/CN.9/WG.V/WP.4, paras. 1-38 (Yearbook ... 1981, part
two, IV, B, 1).

of questions on these topics (Part Three). Part Two is con
tained in Addenda 1-5 and Part Three in Addendum 6 to
this document.

4. The same general conditions and model works con·
tracts (hereinafter referred to as "the forms under study")
used for Study I are also used as the basis for this study.
However, this study further takes into consideration the
fact that some issues are also regulated by the following
general conditions agreed upon by member countries of
the Council for Mutual Economic Assistance (CMEA) and
refers to them in analyzing such issues:

(a) General Conditions of Delivery of Goods between
Organizations of the Member Countries of the Council for
Mutual Economic Assistance, hereinafter referred to as
GCD-CMEA;

(b) General Conditions of Assembly and Provision of
other Technical 'Services in connection with Reciprocal
Deliveries of Machinery and Equipment between Foreign
Trade Organizations of Member Countries of the Council
for Mutual Economic Assistance, hereinafter referred to as
GCA·CMEA;

(c) General Conditions for Technical Servicing of
Machinery, Equipment and other Items Delivered between
Foreign Trade Organizations of Member Countries of the
Council for Mutual Economic Assistance, hereinafter
referred to as GCTS-CMEA.
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5. It may be noted that since the completion of Study
I the UNIDO International Group of Experts has completed
the work on the Model Form of Turnkey Lump Sum Con
tract for the construction of a fertilizer plant (UNIDOj
PC.25), hereinafter referred to as UNIDO-TKL, and the Model
Form of Cost Reimbursable Contract for the construction
of a fertilizer plant (UNIDOjPC.26), hereinafter referred
to as UNIDO-CRC. As the UNIDO Model Form of Semi
Turnkey Contract for the construction of a fertilizer
plant is still in a draft form (IDjWG.318j2) and its final
form may be adapted in future to the provisions of UNIDO
TKL and UNIDO-CRC, reference to this draft is limited
only to issues connected with its semi-turnkey character.

Part Two

[A/CN.9/WG.VjWP.7 /Add.• *]

I. FEASIBILITY STUDIES

I. The term "feasibility studies" as commonly used
refers to pre-project analyses designed to assist the purcha
ser in determining whether a contemplated project would
be technically and economically viable. l

2. Contracts for the supply and construction of large
industrial works usually do not provide for feasibility studies
in this sense. Normally, by the time a purchaser is ready
to enter into such a contract these studies will already
have been performed, either by the purchaser or by some
one engaged to do it for him. In the latter event certain
types of studies may be performed by an engineer or
other consultant under a contract which is wholly separate
from the works contract.

3. However, information obtained during feasibility
studies will serve as a basis for the implementation of the
supply and construction contract. Moreover, it is not un
common for the purchaser to provide to the contractor
certain data derived from these studies for use in the perform
ance of his obligations. Such contracts often contain pro
visions allocating as between the parties responsibility for
errors and inadequacies in this information, and establishing
the extent to which the contractor must control or verify
the information obt.ained or supplied by the purchaser.
Some contract.s require t.he contractor to obtain for him
self whatever data and information he requires in order to
perform the contract, even though this may duplicate some
of the studies already performed by the purchaser.

4. The ECE Guide states, in paragraph (iv):

"If the initial studies which culminate in the planning
of a project and in the survey and selection of the site
are carried out by the client himselfor by adesign bureau
or by a consulting engineer, the client assumes the

* 12 February 1982.
1 See United Nations Industrial Development Organization

(UNIDO), Manual for the Preparation of Industrial Feasibility
Studies (lD/206) (1978);

responsibility for this preliminary work vis-a-vis the
supplier of the industrial plant and vis-a-vis the building
or civil engineering contractor; the contract may also
specify that the building or civil engineering contractor
is obliged to check the project data concerning the site
on his own responsibility."

5. Some contracts assume that, if the purchaser has
obtained information during pre-contract feasibility stud
ies, the purc!taser must have provided such information
to the contractor before the formation of the contract,
and provide that the tender is deemed to be based on such
information. They also provide that the contractor is
deemed to have obtained all the necessary information
which might influence his tender. For example, clause 11
of FIDIC-CEC provides:

"The Employer shall have made available to the
Contractor with the Tender documents such data on
hydrological and sub-surface conditions as shall have been
obtained by or on behalf of the Employer from investi
gations undertaken relevant to the Works and the Tender
shall be deemed to have been based on such data, but
the Contractor shall be responsible for his own inter
pretation thereof.

"The Contractor shall also be deemed to have inspec
ted and examined the Site and its surroundings and in
formation available in connection therewith and to have
satisfied himself, so far as is practicable, before sub
mitting his Tender, as to the form and nature thereof,
including the sub-surface conditions, the hydrological
and climatic conditions, the extent and nature of work
and materials necessary for the completion of the Works,
the means of access to the Site and the accommodation
he may require and, in general, shall be deemed to
have obtained all necessary information, subject as
above mentioned, as to risks, contingencies and all
other circumstances which may influence or affect his
Tender."

6. Clause 10.1 of FIDIC-EMW is identical to the first
paragraph of clause II of FIDIC -CEC (quoted in paragraph
5, above). Clause 10.2 of FIDIC-EMW provides:

"The Contractor by tendering shall be deemed to
have satisfied himself as to all the conditions and circum
stances affecting the Contract Sum, as to the possibility
of executing the Works as shown and described in the
Contract, as to the general circumstances at the site
of the Works, if access thereto has been made available
to him, and as to the general labour position at the Site,
and to have determined his prices accordingly. The Con
tractor shall be responsible for any misunderstanding or
incorrect information however obtained except informa
tion given in writing by the Employer or the Engineer."

7. The UNIDO model contracts call upon the pur-
chaser to supply certain information to the contractor,
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much of which might well have been optained during the
purchaser's feasibility studies. In any event the contractor
is obliged to obtain all the information neces~ary to execute
the contract. Article 4.4 of UNIDO-CRC provides:

"The PURCHASER shall provide the CONTRACTOR
with information pertaining to the suitability of the Site,
the applicable laws, rules and regulationsiorimportrestric
tions in (PURCHASER'S' country) that are [sic] available
to the PURCHASER. The CONTRACTOR shall review
all such information, and obtain such other information
as he may consider necessary to carry out his work
under the Contract"particularly those bearing on transpor
tation, disposal, handling and storage of Equipment and
Materials, availability of water and power for construc
tion purposes, approach roads, physical condition of
Site, uncertainty of weather and ground conditions. It
shall be the responsibility of the ,CONTRACTOR in any
event to obtain all information required for him to carry
olit his obligations under the Contract."

8. UNIDO-TKL contains two alternative formulations
of a clause dealing with these issues. One of these (article
4.4" Text B) is substantially the same as article 4.4 of
UNIDO-CRC. The other one (article 4.4, Text A) is as
follows:

"The CONTRACTOR acknowledges that he has fully
satisfied himself as to the nature and location and suit
ability of the Site, the applicable laws, agreements and
regulations, the general and local conditions applicable
to the CONTRACTOR's works, particularly those bear
ing upon transportation, disposal, handling and storage of
materials, availability of labour, water, electrical power,
approach· roads and uncertainties of weather Or similar
physical conditions at Site, the conformation and con
ditions of the ground and the sub-surface, the character
of the Equipmentand facilities needed preliminary to,
and during the progress of the work and all other mat
ters which can in any way affect the CONTRACTOR's
work, Services, obligations, or the costs thereof to the
CONTRACTOR under this Contract. The CONTRAC
TOR further acknowledges that subject to the provisions
of Article 4.4.2. he has satisfied himself as to and
assumes all risks relating to the quantity and quality of all
surface and sub-surface materials, including ground water
to be eneountered. The CONTRACTOR has reviewed
all exploratory work done by or for the PURCHASER
and in(ormation presented by the drawings and technical
specifications and other documentation. Any failure of
the Contractor to acql,laint himself with all the necessary
data and information will not relieve him from his ulti
mate responsjbilities under the Contract, and in any
event shall not be cause for any claims for increases in
the payments pursuant to the Contract."

9. Under article 5.2 of UNIDO-CRC, the purchaser
, is to supply data for the "design basis" for the works: much

of this data might well come from information obtained
from his prior feasibility studies. The contractor is obli
gated "to examine the information and data for the design
basis so specified, and shall expeditiously advise the PUR
CHASER on the adequacy and relevance of the information
and data provided"

10. In addition, article 4.4.1 of UNIDO~CRC requires
the contractor to review the design basis after the conclusion
of the contract, and if the review shows "differences
in the design basis", then '~the PURCHASER and CON
TRACtOR 'shall meet to discuss changes in the Contract
specifications and the changes in the CONTRACTOR's
obligations or price, if any. These changes will be embodied
in a change order ..."

11. UNIDO-TKL contains two alternative clauses deal
ing with the provision of and responsibility for the design
basis. Article 3.2.2, text A, contrasts with the approach
adopted by UNIDO-CRC. This proVision is as follows:

"Unless otherwise agreed the CONTRACTOR shall be
responsible for the design basis ... and the CONTRAC
TOR also agrees and acknowledges that he shall accept
final responsibility for the accuracy, suitability and ade
quacy of the information supplied by the PURCHASER,
and shall ensure that the operational characteristics of
the Plant are secure and guaranteeable."

Text B of this article states merely that the contractor shall
"review the design basis".

12. Other contracts reviewed for this discussion pro
vide additionarexamples of how contracts may deal with
the issue of responsibility for data contained in the pur
chaser's feasibility studies. As an example, a turnkey con
tract for the supply of a steel rolling mill by a consortium
of companies from a developed country to a developing
country holdS the contractor responsible for information
supplied by him. But he is not responsible for discrepancies,
errors and omissions in drawings or other information
supplied by him if they arose out of incorrect'information
or particulars furnished/by the purchaser ,unless the contrac
tor "could have known or discovered the said discrepancies,
errors and omissions". The contract adds that the contractor
"shall verify and satisf.y himself of any. data/information
submitted by the [purcha~er] of which he has any doubts
about its correctness".

II. FORMATION OF CONTRACT

A. General remarks

13. The rules relating to the formation of works con
tracts are not different from the rules relating to the forma
tion of other types of contracts. Most rules governing the
formation of contracts have a mandatory character, and
cannot be altered by agreement of the parties. Accordingly,
many issues relating to the formation of a works contract
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will be determined by the applicable law. A comparative
study of the laws relating to the forination of the contract
is beyond the scope of this study. It may be noted, how
ever, that parties are free to stipulate certain requirements
which must be complied with before the operative part of
the contract becomes effective. For example, UNIDO-CRC
provides as follows in article 8:

"8.1. The Contract shall' become valid upon the
formal execution (signing) by duly authorized officers
of the Purchaser and Contractor in accordance with the
applicable law. The Effective Date of the Contract shall
be the date on which the Purchaser's definitive advice. to
proceed is received by the Contractor which shall occur
when the last of the following requirements has been ful
filled:

"8.1.1. Approval of the Contract by the Govern
ment of ( ) where the plant is to be located, such
approval to be obtained by the Purchaser, if required.

"8.1.2. Approval of the Government of ( ) where
the Contractor resides and has his principal place of
business, such approval to be obtained by the Contractor,
if required.

"
"8.2. In case the conditions of Article 8.1 hereabove

are not fulfilled within ( ) days following the date of
signature of the Contract, the Contract execution time
and the Contract Price shall be reconsidered and modified
by mutual agreement to take into account variations of
economic conditions in Contractor's or Purchaser's
countries during the delayed period."

A footnote to article 8.2 states that this provision can be
used in specific cases.

14. Certain characteristics of works contracts influence
the manner in which they are formed. Such contracts are
complex, and cover a long-term undertaking, Accordingly,
it is necessary to settle more issues than in other types of
contracts if the legal position of the parties is not to be un
certain. Furthermore, such contracts are often financed by
national or international lending institutions, and these
institutions often set terms which affect the formation of
the contract. Sometimes approval by a specified govern
mental authority in the country of construction has to be
obtained.

15. As in other areas of international trade, general
conditions and model forms have been developing to simplify
the formation of works contracts. Because of the unique
character of each contract, however, these conditions and
models have to be adapted and supplemented by negotia
tion between the parties.

B. Procedures leading to formation

16. There are currently two procedures used in connec
tion with the formation of works contracts. One consists

of inviting tenders from enterprises interested in contracting
with the purchaser, and the other ofnegotiating the contract.
with potential contractors or their agents without previously
requiring competitive bids from them. The contracts ex
amined assume that a contract has been formed through one
or other of these procedures, and also assume that legal
issues relating to formation, if they arise, (e.g. when the
offer may be revoked, how acceptance must take place)
will be regulated by the applicable law.

17. As regards tender procedure, the first stage is
usually the invitation to tender. The purchaser may choose
the system of open bidding under which the invitation is
addressed to all contractors interested in supplying and
constructing the required works, or he may prefer a closed
bidding system under which the invitation is addressed
only to a limited number of potential contractors whom
he considers eligible.

18. The tender invitation will describe the works to
be supplied and constructed. Tenderers are often requested
to include specifically drafted conditions of contract defining
the contractual obligations which the contractor is prepared
to assume. The invitation will also contain information
relating to such matters as the date of opening tenders,
the documents to be completed by the tenderers, and special
arrangements for visiting and inspecting the site.

19. Tender procedures can give rise to several difficult
legal issues. Since such procedures are pre-contractual,con
tract clauses rarely deal with these issues. Some of the im
portant issues which may arise are:

The circumstances, if any, in which the contractor, can
withdraw his tender;

The point of time at which a tender is accepted so as to
form a valid contract;

The length of time a tender remains open.

20. Only two ofthe forms examined contained clauses
specifically dealing with tenders. Clause 12 of FIDIC-CEC
provides:

"The Contractor shall be deemed to have satisfied him
self before tendering as to the correctness and sufficiency
of his Tender for the Works and of the rates and prices
stated in the priced Bill of Quantities and the Schedule
of Rates and Prices, if any, which tender rates and prices
shall, except insofar as it is otherwise provided in the
Contract, cover all his obligations under the Contract
and all matters and things necessary for the proper
execution and the maintenance of the Works ..."

The article requires that the scope of the offer to construct
the works made in the tender should be in conformity with
the tender invitation.

21. Clause 2.2 of ECE l88A/574A deals with the
period of time within which a tender must be accepted,
and provides as follows:
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"If the Contractor, in drawing up his tender, has fixed
a time-limit for acceptance, the Contract shall be deemed
to have been entered into when the Purchaser has sent
an acceptance in writing before the expiration of such
time.limit, provided that there shall be no binding con
tract unless the acceptance reaches the Contractor not
later than one week after the expiration of such time
limit."

22. It may be recalled that, since contracts for the
supply and construction of large industrial works are fre·
quently concluded on the basis of public tenders, it had been
suggested that the drafting of· procurement regulations
might be a useful and pr<}mising approach for UNCITRAL,
and that as the work progressed to a mature stage, such an
undertaking may also become a relatively easy task (A/CN. 9/
WG.V/WP.4, Introduction, paragraph 45 ,footnote 20).*The
legal issues involved in tender procedure may appropriately
be considered at a later stage.

m. VARIATlONS

A. General remarks

23. Due to the complex nature of works contracts,
and the fact that the time during which they are to be exe
cuted is usually long, it may become necessary to make
variations more frequently than in respect of other types
of contracts.

24. It is understandable that as the works progress
the parties, and the engineer, may find that the original
drawings need to be varied or modified in order to conform
to the quality standards imposed by the contract.2 Modifi
cations or variations can also be required because of an error
or an omission in the drawings or because the parties decide
by mutual agreement that modifications or variations are
appropriate in order to achieve the purpose of the project.

25. The applicable law provides under what conditions
the contract may be varied. Some of the legal rules on this
subject are of a mandatory nature in order to maintain a
proper balance in the legal positions of both parties to the
contract. Within the limits imposed by the law, the parties
are free to agree in the contract on the conditions and the
procedure concerning variations. Some of the forms under
study contain provisions on these issues. Under most legal
systems, a contract may be varied by mutual agreement of
the parties. A party can vary the contract unilaterally only
in cases permitted by the law.

B. Variation by mutual agreement

26. UNIDO-TKL deals with the case where the contract
is varied by mutual agreement following a proposal for
varation made by the contractor. Article 15.4 provides:

* Yearbook ... 1981, part two, IV, B, 1.
2 See A/CN.9/WG.V/WP.4/Add.2, VII, Quality (Yearbook ...

1981. part two, IV, B, 1).

"The CONTRACTOR may at any time during his per·
formance of the Contract submit to the PURCHASER
for his approval written proposals for a modification of
the work to be performed under the Contract. Th~

CONTRACTOR, in connection with any proposal he
makes pursuant to this Article ..., shall furnish the reasons
for his proposal and a breakdown in sufficient details
to permit an analysis of all material, labour, equipment,·
sub-contracts and the estimated project time schedule,
overruns and design changes, and shall include in such
proposal or report all work involved in the modification,
whether such work was to be deleted, add,ed or changed.
Any' request for time extension shall be supported by
such justification as may be required."

27. In this case, the variation is effected only if the
purchaser approves the contractor's proposal. In certain
circumstances, UNIDO-TKL obliges the purchaser to
approve. Article 15.6 provides as follows:

"If the PURCHASER approves the CONTRACTOR's
proposal, ... ,the CONTRACTOR shall make the variation
so approved. The PURCHASER shall not refuse to
approve any variation which is necessary to correct any
defect in the Works which has occurred or which would
otherwise occUr if the CONTRACtOR's proposal is not
accepted, ... In all other cases, the PURCHASERmay
give or refuse his approval as he thinks fit and his decision
shall be final."

28. An agreement on variation should cover all the
related terms of the contract involved in the variation (e.g.
scope of work, time schedule, price).

C. Variation required by the engineer

1. Extent ofengineer's authority

29. Under clause 34.1 of FIDIC-EMW the contractor
cannot alter any of the works except as directed in writing
by the engineer. The engineer is entitled from time to time
during the execution of the contract to direct the contrac
tor to alter, amend, omit, add to or otherwise vary the works.
The contractor is obliged to carry out such variations and
is bound by the same conditions, as far as applicable, as
though the variations were stated .in the specification
attached to the contract. However, if such variations would
involve a net addition to or deduction from the contract
sum (less provisional sums) of more than 15 per cent
thereof, the written consent of the contractor and the pur
chaser is needed.3

30. Under clause 51(1) of FIDIC-CEC the engineer
has even greater authority. He is entitled to make any varia
tion of the form, quality or quantity 'Of the works or any
part thereof that may, in his opinion, be necessary, and

3 See A/CN.9/WG.V/WP.4/Add.2, Quality. para. 69 (Yearbook
. .. 1981, part two, IV, B, 1).
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may increase or decrease the quantity of any work included
in the contract, omit any such work, change the character
Or quality or kind of such work, and change the levels,

. lines, position and dimension of any part of the works. He
may also order the contraCtor to execute additional work
of any kind necessary for the completion of the works.
T4e value, if any, of such variations must be taken into
account in ascertaining the amount of the contract price.4

2. Procedure for variation

31. The procedure for variation to be followed under
FIDIC-EMW is described in clause 34.2 which provides as
follows:

"If the Engineer shall make any variation in any part of
the Works such reasonable notice in writing shall be given
to the Contractor as will enable him to make his arrange
ments accordingly. In cases where Plant is already manu
factured or in the course of manufacture, or any work
done or Drawings or patterns made require to be altered,
a reasonable sum in respect thereof shall be allowed by
the Engineer. If, in the opinion of the Contractor, any
variation is likely to prevent or prejudice the Contractor
from: or in fulfilling any of his obligations under the Con
tract, he shall notify the Engineer thereof in writing and
the Engineer shall decide forthwith whether or not the
same shall be carried out. If the Engineer confirms his
instructions in writing the said obligations shall be modi
fied to such an extent as may be justified. Until the
Engineer so confirms his instructions they shall be
deemed not to have been given."

32. The procedure to be followed under FIDIC·CEC
is provided for in clause 51(2):

"No such variations shall be made by the Contractor
without an order in writing of the Engineer. Provided
that no order in writing shall be required for increase
or decrease in. the quantity of any work where such
increase or decrease is not the result of an order given
under this Clause, but is the result of the quantities
exceeding or being less than those stated in the Bill
of Quantities. Provided also that if for any reason the
Engineer shall consider it desirable to give any such order
verbally, the Contractor shall comply with such order and
any confirmation in writing of such verb.al order given
by the Engineer, whether before or after the carrying
out of the order, shall be deemed to be an order in
writing within the meaning of this Clause. Provided
further that if the Contractor shall within seven days
confirm in writing to the Engineer and such confirmation
shall not be contradicted in writing within fourteen days
by the Engineer, it shall be deemed to be an order in
writing by the Engineer."

4 Ibid., para. 70.

3. Effects ofvariation

33. Where the contractor disagrees with a decision by
the engineer to vary the contract, under clause 49.1 of
FIDIC-EMW the contractor has the right to refer such a
decision to arbitration. However, the contractor is obliged
to proceed in accordance with thedecision until it is reversed
or varied in arbitration proceedings. Under clause 67 of
FIDIC-CEC, the contractor loses his right to refer the
engineer's decision to arbitration ifhe does not communicate
to the engineer his claim to arbitration within a period of
ninety days after receipt ofnotice of the engineer's decision.
The leg~l position of the parties in this respect is analysed
in Part Two, XXI, Settlement ofdisputes.

34. The variation of the scope of the works may have
consequences on the price of the contract. FIDIC·EMW at
clauses 34.3 and 34.5 makes a distinction between modified
payments resulting from variations which exceed 15%
and which do not exceed 15% of the contract sum. If the
modified payment does not exceed 15%, the engineer is
entitled to authorize payment.

35. When the written consent of the contractor and
the purchaser is required for a variation (see paragraph 26,
above) the amount of the modified payment shall be agreed
upon between the engineer and the contractor. Ifthey cannot
come to such an agreement, the engineer is entitled to fix
the amount unilaterally (clause 34.5).

36. In FIDIC·CEC, the question of the valuation of the
variations is dealt with in clause 52(1), which provides:

"All extra or additional work done or work omitted
by order of the Engineer shall be valued at the rates and
prices set out in the Contract if, in the opinion of the
Engineer, the same shall be applicable. If the Contract
does not contain any rates or prices applicable to the
extra or additional work, then suitable rates or prices
shall be agreed upon between the Engineer and the Con
tractor. In the event of disagreement the Engineer shall
fix such rates or prices as shall, in his opinion, be reason·
able and proper."

37. In the event the variations exceed 10% of the con
tract sum, the revision of the contract sum is dealt with by
clause 52.3 of FIDIC-CEC which provides:

"If on certified completion of the whole of the Works
it shall be found that a reduction or increase greater than
ten per cent of the sum named in the Letter of Accept·
ance, excluding all fixed sums, provisional sums and
allowance for dayworks, if any, results from:

(a) The aggregate effect of all Variation Orders, and

(b) All adjustments upon measurement of the esti
mated quantities set out in the Bill of Quantities, exclud
ing all provisional sums, dayworks and adjustment of
price made under Clause 70(1) hereof
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but not from any other cause, the amount of the Contract
Price shall be adjusted by such sum as may be agreed
between the Contractor and the Engineer or, failing
agreement, fixed by the Engineer having regard to all
material and relevant factors, including the Contractor's
Site and general overhead costs of the Contract."

D. Variation required by the purchaser

38. In UNIDO-TKL, article 15.1 entitles the purchaser
to vary the scope of the works in the following manner:

"The PURCHASER: shall have full powers, subject to
this Article and other provisions of the Contract from
time to time during the execution of the Contract by
notice in writing to direct the CONTRACTOR to alter,
amend, omit, change, modify, add to or otherwise vary
any of the work under the Contract and the CON
TRACTOR shall carry out such work and be bound by
the same conditions, so far as applicable, as though the
said variations were stated in the Contract."

39. Under article 15.2, when in the opinion of the con
tractor the variation involves a change in the contract price,
he must notify the purchaser. The amount of the difference
is to be agreed between the contractor and the purchaser,
and in the event of a failure to reach agreement is to be
settled in accordance with the procedure for the settlement
of disputes (article 37).

40, A different procedure is adopted in UNIDO-CRC.
Whenever the purchaser makes a request to the contractor
for change in design, or where services are required to be
performed by the contractor which in his opinion are in
additon to services agreed upon or which in the contractor's
opinion require additional payment, the contractor is ob
liged to advise promptly the purchaser of the costs of such
services (article 15.1). If the purchaser agrees that such ser
vices are in addition to the contractor's obligation under
the contract, the purchaser is obliged to pay for them
(article 15.2). In addition, UNIDO·CRC specifies certain
cases in which the contractor is entitled to claim for additio·
nal costs (article 15.3).

41. The contractor must furnish a breakdown in suffi
cient detail to permit an analysis of factors (e.g. material,
labour) involved in the variations (article 15.4) and must
also furnish a cost and execution time estimate of the
modifications (article 15.5). The purchaser is obliged to
agree or to disagree within a certain period of time on the
adjustment proposed by the contractor (article 15.5). If the
purchaser agrees on the costs, execution time and modified
performance guarantees, the contract is considered to be
modified accordingly. If the parties do not agree on any of
these items, the purchaser has the right to request the
contractor to proceed to execute the work pendings settle
ment of the dispute. Article 15.6 of UNIDO·CRC provides
a procedure for the settlement of such disputes byindepen-

dent experts without prejudice of the right of either party
to submit the dispute to arbitration.

42. Any variation of the contract terms are to be in
corporated in a written change order which is to be signed
by the purchaser (article 15.7). However, if in the opinion
of the contractor. such variations are likely to prevent or
prejudice the contractor from fulfilling any of his obliga
tions under the contract, he is obliged to notify the pur
chaser thereto in writing and the purchaser must· decide
forthwith whether or not the variations are to be carried
out. If the purchaser re-confirms in writing his intention to
carry out the variations, then the contractual obligations of
the contractor are modified to such an extent as may be
justified.

E. Variation required by the contractor

43. The contractor is not entitled unilaterally to vary
contract is not varied unless the purchaser agrees to the
variation. However, under certain circumstances, the pur
chaser is obliged to agree (see paragraphs 26 and 27,above).

IV. INTERPRETATION OF CONTRACTS

A. General rules on interpretation

44. Although a contract has been concluded, there
may be uncertainty as to the scope of the agreement be
tween the parties. Rules for resolving such uncertainty are
found in the applicable law and may be found in usages
or in the contract itself.

45. The Sales Convention* provides in article 8 as
follows:

"(1) For the purposes ofthis Convention statements
made by and other conduct of a party are to be inter
preted according to his intent where the other party knew
or could not have been unaware what that intent was.

"(2) If the preceding paragraph is not applicable,
statements made by and other conduct of a party are
to be interpreted according to the understanding that a
reasonable person of the same kind as the other party
would have had in the same circumstances.

"(3) In determining the intent of a party or the un
derstanding a reasonable person would have had, due
consideration is to be given to all relevant circumstances
of the case including the negotiations, any practices which
the parties have established between themselves, usages
and any subsequent conduct of the parties."

46. This provision applies to any statement or other
conduct which falls within the scope of the Sales Conven
tion, including statements and conduct relevant to the con-

* Yearbook ... 1980, part three, I, B.
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clusion of a contract and its content. Under paragraph (3)
of article 8 of the Sales Convention even statements made
in the course of negotiations may be relevant to the inter
pretationof the contract.

47. GCD-CMEA has, however, a different approach,
as it provides in article 4 as follows:

"From the moment the contract is concluded all pre
vious correspondence and negotiations for the contract,
shall become null and void."

48. It might be argued from this stipulation that an ex
change ofviews in correspondence in respect of the content
of the contract effected before the conclusion of the con
tract may not be used for the interpretation of the contract.,

49. A similar approach may be found in article 38. 1
of UNIDO-TKL which states:

"This Contract supersedes all communications,
negotiations, and agreements, either written or oral,
relating to the Work and made prior to the date of this
Contract."

50. UNIDO-TKL continues in article 38.2:

"The express covenants and agreements herein con
tained and made by the PURCHASER and the CON
TRACTOR ate and shall be the only covenants and
agreements upon which any rights against the PUR
CHASER or the CO~TRACTORare to be founded."

Provisions with the same wording are contained ill articles
38.1 and 38.2 of UNIDO-CRC and UNIDO-STC.

51. How the parties denominate the contract may be
relevant to its interpretation. Certain types of contracts
have been developed in the course of international trade.
They are not defined by any particular rules but they may
be characterized by certain features which they have in
common.

52. For example, in determining the extentof respon
sibility in connection with the supply and constfuction of
large industrial works it may be relevant that the parties
denominate the contract as a "turnkey contract". In inter
national trade practice this type of contract may be charac
terized by an obligation on the contractor to supply all
equipment and construction works capable of operating in
accordance with the contract terms. Thus, in article 2. 1 of
UN1DO-TKL the object of the turnkey contract is charac
terized as follows:

"The object of the Contract is to establish a modern,
reliable, efficient and integrated Plant, suitable to the
location, for the production of ... The scope of the Con~

tract covers a turnkey supply, which includes the grant
of licence and know-how, to provide basic and detail,ed
engineering to supply all the Plant and Equipment, to
design and construct all Civil Works, to erect the Plant
and Equipment, to commission and start-up the Plant and

to demonstrate the ability of the Plant to continuously
produce ..."

53. Accordingly, in the absence of a clear limitation of
the contractor's responsibility, in a contract denominated
as a turnkey contract the contractor is responsible for all
documentation and for all persons employed for construc
tion of the works and for co-ordination of activities. The
contractor. can avoid this responsibility only by proving
that the failure to perform was due to a breach of obliga
tion by the purchaser or to exonerating circumstances. 5

54. In connection with the determination of the price
to be paid a distinction may be drawn between "a lump-sum
contract" and "cost-reimbursable contract". Normally a
lump-sum contract provides that the price stipulated in the
contract is to remain applicable under all circumstances
regardless of the extent of the work and the costs connec
ted therewith. In a cost-reimbursable contract the price is
normally considered in substance to be determined on the
basis of costs paid by the contractor. These principles, how
ever, are often modified to a certain extent in both kinds of
contracts. In the absence of such modifications, however,
where a contract denominated as "lump-sum" or "cost
reimbursable" contains unclear provisions as to the price,
such provisions will be interpreted as incorporating the
price terms normal to such contracts.

B. Annexures arul general conditions

55. The rights and duties of the parties may arise
directly from contract, provisions 9r from annexures
attached to a contract or from general conditions referred
to by a contract. Annexures attached to a contract as well
as general conditions referred to in a contract would ordin
arily be considered parts of the contract. Contract pro
visions, the provisions of annexUfes and general conditions
are applied concurrently and are considered to be comple
mentary to each other.

56. However, questions may arise as to the relevance
and mutual relationship of contract provisions, annexures
and general conditions, particularly in cases where there
is a conflict between them.

57. If there is a conflict between contract provisions
and the provisions of the annexures article 38.3 of UNIDO
TKL prOVides that the contract provisions prevail over the
contents of annexures:

"The provisions of the Articles of this Contract and
the contents of the Annexures shall be complementary
to each other, but in the event of any conflict, the pro
visions of the Articles shall prevail."

The same rules are contained in article 38.3 of UNIDO
CRC and UNIDO-STC.

5 See ECE Guide, para. 25.
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58, The prevalence of written contract provisions over
general conditions in case of their conflict is provided for
in clause 1 of ECE 188A/574A. A similar ~pproach may be
found to a certain extent in the CMEA General Conditions.
The preamble to the General Conditions provides that, in
those instances when the parties in making a contract come
to the conclusion that because of the specific nature ofthe
goods and/or special characteristics of their delivery a
departure from particular provisions of the present General
Conditions of Delivery is required,they may so agree in the
contract.

C. Relevance ofheadings[or interpretation

59. Some forms under study also contain rules on the
relevance ofthe headings of contract provisions, chapters or
parts for the interpretation of the contract. FIOIC-CEC in
clause 1(3) states :

"The headings and marginal notes in these Con
ditions of Contract shall not be deemed to be part thereof
or be taken into consideration in the interpretation or
construction thereof or of the contract."

The same provision is contained in clause 1.4 of FIOIC·
EMW.

60. A rule that the headings are not to be used for the
interpretation of contract provisions is contained in article
38.5 of UNIOO-TKL which states:

"Article headings appearing herein are inchlded for
convenience only and shall not be deemed to be a part
of this Contract."

D. Definitions in contracts

61. The meaning to be given to some terms used in
works contracts is very important for the interpretation of
such contracts. These terms are defined in the contract
itself for various reasons e.g. because these terms are not
defined in the applicable law, Or because a special meaning is
assigned to the term distinct from the meaning in ordinary
usuage. It may be useful to note some of the important
definitions given in the forms under study.

1. "Contract"

62. In article 1.3 of UNIOO-CRC and l1NIOO-TKL
the term "contract" is defined as follows: '

'''Contract' shall mean this Contract (together with
the Annexures) entered into between the PURCHASER
and the CONTRACTOR for the execution of the work
howsoever made, together with all of the documents to
which reference has been made in the Contract docu
ments, including such amendments and/or changes
properly made from Hme to time by mutual agreement
between the parties) to the documents constituting this
Contract."

63. The FIOIC Conditions introduce a definition of
"contract" which is adapted to their nature and contents.
FIOIC-EMW defines it in clause 1.1 as follows:

"(g) 'Contract' means the Conditions of Contract,
Specification, Drawings, Schedules, Tender, the Letter
of Acceptance and' the Contract Agreement (if com
pleted)."

64. A similar definition is contained in clause 1(1) of
FIOIC-CEC:

. "if) 'Contract' means the Conditions of Contract,
Specifications, Drawings, priced Bill of Quantities,
Schedule of Rates and Prices, if any, Tender, Letter of
Acceptance and the Contract Agreement, if completed."

65. The purpose of all these definitions is to determine
what documents are to be taken into consideration in con
nection with the interpretation of the contractual rights
and duties of the parties.

2. "Writing ,,6

66. Most general conditions'require works contracts
and some legal acts connected with their execution to be in
writing. Most of them, however, do not contain a definition
of the writing. Only FIOIC-EMW states in clause 1.1 (v):

"'Writing' means any manuscript type-written or
printed statement."

67. The Sales Convention* states in article 13:

"For the purposes of this Convention 'writing' in
cludes telegram and telex."

3. "Contractor"

68. In most forms under study the party who is to
supply and construct works is. called the "contractor".
GCD-CMEA and GCTS-CMEA use the term "seller" and
GCA-CMEA the term "supplier".

69. In article 1.2 of UNIOO-TKL and- UNIOO-CRC
the term "contractor" is defined as follows:

"'CONTRACTOR' shall mean the party named as such
in this Contract or his sliccessors or permitted assigns."

70. FIOIC-EMW and.FIDIC-CEC define the term "con
tractor" in clause 1.1:

"b. 'Contractor' means the person or persons, firm
or company, whose tender has been accepted by the
Employer and includes the Contractor's personal repre
sentatives, succ'essors and permitted assigns."

71. A significant result of the definitions is that they
permit certain categories of persons other than the original
contractor to take his place. Assignment must, however,be
effected in accordance with the contract.

* Yearbook) ... 1980, part three, I, B.
6 See Part Two, XX, Notification, B.
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4. "Purchaser"

72. There is no uniformity in the denomination of the
person for whom works are to be supplied and constructed.
In most forms under study the term "purchaser" is used.
The FIDIC Conditions, however, call this person the
"employer". GCD-CMEA and GCTS-CMEA prefer the term
"buyer" and GCA-CMEA the,term "client".

73. UNIDO-TKL and UNIDO-CRC define the term
"purchaser" in article LIas follows:

'''PURCHASER' shall mean the party named as such
in this Contract or his successors or permitted assigns."

74. In FIDIC-EMW and FIDIC-CEC the definition of
"employer" is contained in clause 1.1:

"a, 'Employer' means the party named in Part II
who will employ the Contractor and the legal successors
in title to the Employer , but not, except with the con
sent of the Contractor, any assignee of the Employer."

75. These definitions have the result mentioned' in
paragraph 71.

5. "Sub-contractor"7

76. Under clause 1.1 of FIDIC-EMW the term "sub
contractor" is defined as follows:

"c. 'Sub-Contractor' means any Nominated Sub
Contractor (as defined in Clause 39.1) or any person
firm or company (other than the Contractor) named in
the Contract for any part of the Works or any person to
whom any part of the Contract has been sub-let with the
consent in writing of the Engineer, and the Sub-Contrac
tor's legal personal representatives, successors and per
mitted assigns."

77. Clause 39.1 of FIDIC-EMW referred to in clause
1.1. includes persons employed by the contractor for
execution of any work or supplying any goods, materials
or services and who have been nominated, selected or
approved by the employer or the engineer.8

78. The term "sub-contractor" is defined in article
1.32 of UNIDO-CRC and in article 1.34 of UNIDO-TKL
as follows:

"'Sub-Contractor' shall mean any person or firm to
whom any part of the CONTRACTOR's Services or the
execution of any part of the Contract is sub-contracted
by the CONTRACTOR."

6. "Engineer"

79. The legal position of a consulting engineer is differ
ent in the various forms under study.9 Under article 1.17
of UNIDO-TKL the term "engineer" is defined a~follows:

7 See Part Two, VI, Sub-contracting.
8 Ibid,. para. 18, for clause 39.1 of FIDIC-EMW.
9 See Part Two, VIII, Engineer.

"'Engineer' shall mean the person(s) or firm(s)
appointed from time to time and designated by the
PURCHASER as its representative with specified autho
rity to review all work on the PURCHAS~R'sbehalf and
to give such instructions and/or grant such approvals as
may be necessary for the purposes of this Cbntract."

80. In UNIOO-CRC the technical advisor has a similar
.legal position as the engineer in UNIDO"TKL. Article 1.17
of UNIDO-CRC states:

'''Technical Advisor' shall mean the person(s) or
firm(s) appointed from time to time by the PUR,CHA
SER as his representative with the specified'authority to
review all work on the PURCHASER's behalf and give
such instructions and/or grant such approvals as may be
necessary for the purposes of this Contract."

8L FIOIC-EMW contains definitions of the terms
"engineer" and "engineer's representative" in clause J.1
which provides:

"d. 'Engineer' means the person firm or company
appointed by the Employer to act as Engineer for the
purposes of the Contract and. designated as such in
Part II.

"e. 'Engineer's Representative' means any resident
engineer or assistant of the Engineer appointed from
time to time. bythe Employer or the Engineer to perform
the duties set forth in Clause 2 hereof whose authority
shall be notified in writing to the Contractor· by the

. Engineer."

82, A similar def)nition is contained in clause 1(1) of
FIDIC-CEC:

"(c) 'Engineer' means the Engineer designated as
such in Part II, or other the Engineer appointed from
time to time by the Employer and notified in writing
to the Contractor to act as Engineer for the purposes of
the Contract in place of the Engineer so designated.

"(d) 'Engineer's Representative' means any resident
engineer or assistant of the Engineer, or any clerk of
works appointed from time to time by the Employer or
the Engineer to perform the duties set forth in ... whose
authority shall be notified in writing to the Contractor
by the Engineer."

83. Some functions of the engineer under the FIOIC
Conditions are performed to a certain extent by a "neutral
independent person" or an "independent consultant" under
the UNIDO modeL contracts. The manner of their appoint
ment, however, is different ,as the appointment must be
agreed upon by both parties. A definition of these terms is
contained in article 1.23 of UNIOO-CRC and article 1.23
of UNIOO-TKL:

"'Neutral Independent Person' or 'Independent Con
sultant' sl1all mean a third party selected by the CON·
TRACTOR and PURCHASER by mutual agreement to
carry out functions in accordance with theContract, ..."
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7. "Works ", "plant ", and "equipment"

84. In connection with the interpretation of the pro
VlSlons concerning the execution of the works contract,
some forms under study contain definitions of the term
"works", the term "plant", the term "equipment" and
other terms connected with the scope of the contract.

85. In clause 3.2 containing the expression "cohstruc
tion or erection of the Works", ECE 188A/574A refer to
a footnote in which definitions of the terms "plant" and
"the works" are given. Under these definitions, the term
"plant" means all machinery, apparatus, materials and
articles to be supplied by the contractor under the contract
and the term "the works" means all plant to be supplied
and work to be done by the contractor under the contract.

86. Similar definitions of the terms "plant" and
''works'' are contained in clause 1.1 of FIDIC-EMW which
states:

"e. 'Plant' means machinery, apparatus, materials,
articles and things of all kinds to be provided under the
Contract other than Contractor's equipment.

''f. 'Works' means all Plant to be provided and work
to be done by the Contractor under the Contract."

87. Defmition of the terms "works" and "plant" in
FIDIC-CEC are adapted to the subject of these Conditions,
i.e. civil engineering construction. Clause 1(1) contains the
following definitions:

"(e) 'Works' shall include both Permanent Works
and Temporary Works.

"(h) 'Constructional Plant' means all appliances or
things of whatsoever nature required in or about the exe
cution or maintenance ·of the Works but does not in
clude materials or other things intended to form or form
ing part of the Permanent Works.

"(i) 'Temporary Works' means all temporary works
of every kind required in or about the execution or
maintenance of the Works.

"(j) 'Permanent Works' means all the permanent
works to be executed and maintained in accordance with
the Contract."

88. Under UNIDO-TKL the term "works" is used as a
broad notion which includes the term "piant". In article
1.38 the term "works" is defined as follows:

"'Work(s)' shall mean the whole of the Work(s) equip
ment, Plant (as defined in this Article) and matters and
things to be done, furnished, performed, accomplished
and provided by the CONTRACTOR (inclusive of his
services under this Contract)."

89. Furthermore, article 1.28 of UNIDO-TKL, taking
into .consideration that this model contract is to be used
only for construction of a fertilizer plant, defines "plant"
as follows:

"'Plant' shall mean the Ammonia plant, the Urea
plant, the Off-sites and the administrative, maintenance.
laboratory and other facilities as defined in this Sub
article and in the Annexures, to be supplied by the CON
TRACTOR under the terms of this Contract, to be con
structed at the Site and in respect of which the CON
TRACTOR's Services are provided.

"1.28.1 'Ammonia Plant' shall mean the facili
ties for the production of ammonia, as described in
Annexure ...

"1.28.2 'Urea Plant' shall mean the facilities for
the production of Urea as described in Annexure ... "

90. UNIDO-CRC does not use the term "works" in
determining the object ·of the contract and defines only the
term "plant" in article 1.27:

'''Plant' shall mean the Ammonia Plant, the Urea
Plant and the Off-Sites, as defined in this Sub-Article
and in the Annexures, to be constructed at the Site,
and in respect of which the CONTRACTOR's Services
are provided.

"1.27.1 'Ammonia Plant' shall mean the facili
ties for the production of ammonia, as described in
Annexure.. ,

"1.27.2 'Urea Plant' shall mean the facilities for
the production of urea as described in Annexure...

"1.27.3 'Off-Sites' shall mean the facilities demar
cated and indicated in the Annexures and the plot plan
attached to Annexure..."

91. In UNIDO-CRC there is a definition of the term
"equipment". Article 1.18 states:

"'EqUipment' shall mean all the equipment,
machinery, instruments, commissioning eqUipment and
spares, and all the other items required for incorporation
in the Plant, or required to operete the Plant in order
for the Plant to be built and operated in accordance
with the Contract, and in respect of which the CONTRAC
TOR has provided procurement services."

92. Taking into account the obligation of the contrac
tor to supply the equipment in a turnkey contract, article
1.18 of UNIDO-TKL provides:

"'Equipment' shall mean all the equipment,
machinery, instruments, commissioning equipment and
spares, and all the other items to be supplied by the
CONTRACTOR for incorporation in the Plant, or
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required to operate the Plant in order for the Plant to be
built and operated in accordance with the Contract."

93. In connection with the work to be done by the
contractor the UNIDO model contracts also contain defini
tions of the term "contractor's services" and the term
"civil works". Under article 1.13 of UNIDO-TKL and
UNIDO-CRC the term "contractor's services" is defined as
follows:

"'CONTRACTOR's Services' shall mean the servi
ces to be provided and the work to be done by the
CONTRACtOR in the execution of the works, as set
out in the Contract."

94. The term "civil works" is defined in article 1.8 of
UNIDO-TKL and UNIDO-CRC as follows:

"'Civil Works' shall mean all the buildings, roads,
foundations and any other work requiring Civil Engin
eering."

8. "Contractor's equipment"

95. A distinction is drawn in the UNIDO model con
tracts and FIDIC-EMW between the term "equipment" and
the term "contractor's equipment". The definition of
"contractor's equipment" can be found in article 1.11 of
UNIDO-CRC and UNIDO-TKL,10

96. A similar- definition is contained in clause 1.1 of
FIDIC-EMW which states:

"k. 'Contractor's Equipment' means all appliances
or things of whatsoever nature required for the purpose
of the Works but does not include plant, materials or
other things intended to form or forming part of the
Works."

9. "Site"

97. UNIDO-TKL and UNIDO-CRC define the term
"site" as a.Iand upon which the works are to be constructed
and presuppose that a specification thereof is to be con
tained in an annexure to the contract.

98. FIDIC-EMW defines the term "site" in clause 1.l
as follows:

"q. 'Site' means the lands and other places on, un
der, in or through which the Works are to be executed or
carried out, and any other lands and places provided by
the Employer for the purposes of the Contract, with
such other places as may be specifically desigrtated in
the Contract as forming part of the Site."

99. A similar definition is contained in clause 1(1) of
FIDIC-CEC:

"(m) 'Site' means the land and other places on,
under, in or through which the Permanent Works or

10 See A/CN.9/WG.V/WP.4/Add;l, III, Erection, para. 75 (Year"
book ... 1981, part two, IV, B, 1).

Temporary Works designed by the Engineer are to· be
executed and any other lands and places'provided by the
Employer for working space or any other purpose as
may be specifically designated in the Contract as forming
part of the Site."

E. Language

100. A works contract is sometimes concluded in
several languages as its provisions and annexures are to be
applied by personn~l of more than one nationality. In this
connection the parties may agree which language is to be
autheJ;ltic for the interpretation of the contract provisions.

101. Article 35.1 of UNIDO-TKL and UNIDO-CRC
states:

"The governing language of the contract shall be ( ),
and the definition in such language shall be final in the use
and interpretation of the terms of the Contract."

102. Clause 4.1 of FIDIC-EMW states:

"The language or languages in which the Contract
documents shall be drawn up shall be stated in Part II of
these Conditions and if the said documents are written
in more than one language the language according to
which the Contract is to be construed and interpreted
shall also be designated in Part II, being therein desig
nated the 'Ruling Language'."

103. In particular annexures to the contract and the
documentation attached thereto are used by personnel
employed by each party and clarification may be needed as
to the language to be used. UNIDO-TKL and UNIDO-CRC
stipulate in article 35.2:

"All correspondence, information; literature, date,
manuals etc. required under the Contract shall be in the
( ) language."

104. The problem of languages also arises in connection
with personnel used forco-ordinating the work and training
the purchaser's personnel. Article 35.3 of UNIDO-TKL and
UNIDO-CRC provides:

"All expatriates sent by the Contractor to the Site,
and 'all personnel sent by the Purchaser for training shall
be conversant in the ( ) language."

[A/CN.9/WG.V/WP.7/Add.2*]

V. ASSIGNMENT OR TRANSFER OF CONTRACT

A. General remarks

1. Under most legal systems, a party to a contract may
not, without the consent of the other party, validly assign
the contract to a third party, substituting for himself the

* 12 February 1982.
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third party as a party to the contract.! In addition, a party
is usually not permitted to avoid specific obligations under
the contract by unilaterally assigning them to a third party.
On the other hand, many legal systems recognize the right
of a party to assign his benefits under the contract. These
general principles may be modified by the terms of the con
tract.

B. Assignment ofcontract

2. The UNIDO model contracts permit the parties to
assign the contract under certain conditions. For an assign
ment by the contractor, the written consent of the purcha
ser is required (article 9.2 of both UNIDO-TKL and CRC).
The purchaser may assign the contract. without having to
obtain the contractor's consent,

"provided that such assignment does not increase the
CONTRACTOR's liabilities over what they would have
been if such assignment or transfer had not been made,
and provided that the obligations of the PURCHASER
are binding upon the assignee, ... with assured guaran
tees for payment(s) under the Contract." (Article 9.3 of
both UNIDO-TKL and CRC).

3. In the event of an assignment of the contract either
by the contractor or by the purchaser, theUNIDO model
contracts expressly provide (in article 9.1. of both UNIDO
TKL and CRC) that:

"This Contract shall inure to the benefit of and be
binding upon the parties hereto and each of their execu
tors, administrators, curators, successors and assigns ..."

4. The FIDIC Conditions also require the written con-
sent of the purchaser for an assignment of the contract by
the contractor, but stipulate that this consent "shall not be
unreasonably withheld" (clause 3.1 of FIDIC-EMW and
clause 3 of FIDIC-CEC). No provision is made for assign
ment by the purchaser.

C. Assignment ofcontractual benefits

5. The FIDIC Conditions require the purchaser's
written consent ("which shall not be unreasonably with
held") for an assignment by the contractor of "the Contract
or any part thereof or any benefit, or interest thereiri or
thereunder" (clause 3 of FIDIC-CEC: clause 3.1 of FIDIC
EMW), with certain exceptions.

6. Under both FIDIC Conditions, the contractor may,
without having to obtain, the purchaser's consent, assign
any monies due or to become due under the contract by a
charge in favour of the contractor's bankers (c1ause 3 of
FIDIC-CEC and clause 3.1 of FIDIC-EMW). It is normal
for contractors to finance their execution of the works by
way of bank loans given on the security of payments to

1 Such an assignment may also be described as a transfer of the
contract, though the forms under study do not use this term.

be received under the contract. The ability of the contrac
tor to assign such payments is thus necessary in order to
obtain such financing.

7. In addition, clause 3.1 of FIDIC-EMW permits the
contractor to subrogate insurers to his rights under the con
tract, without having to. obtain the consent of the pur
chaser. Such subrogation will ordinarily be required under
the insurance policies covering the contractor and his work.
This provision does not appear in FIDIC-CEC.

VI. SUB-CONTRACTING

A. General remarks

8. Generally, in the context of the supply and con-,
struction of large industrial works, a sub-contracting
relationship exists when a party to the main contract engages
a third party to perform certain of the former's obligations
under the contract. Some of the forms under study incfude
in their concept of sub-contracting the procurement of
materials and equipment in connection with the contract.2

9. Although it is more common in industrial works
projects for the contractor to perform his obligations
vicariously through third parties, in some situations the
purchaser may also do .so (see paragraph 34, below). In this
chapter, such vicarious performance by the purchaser will
also be considered.

10. The liability of parties for the acts of sub-contrac
tors, and persons employed by sub-contractors, is con
sidered in IX, Parties' Liabilities in Respect ofThird Parties.

B. Sub-contracting bY contractor

I. Selection of suh-eontractor

11. The selection of a sub-contractor is a matter of
interest to both the contractor a.nd to the purchaser. The
contractor bears ultimate responsibility for the quality of
the work to be performed under the contract, and is
ordinarily liable to the purchaser for defective work of the
sub-contractors. It is important to him that a sub-contrac
tor be chosen who possesses the technical and financial
capabilities to perform the work satisfactorily. The pur
chaser's interest in the capabilities of the sub-contractor are
less concrete than that of the contractor. A major reason
.for a purchaser's employment of a main contractor, rather
than himself letting out individual contracts to specialists,
is to benefit frum the contractor's expertise in investigating
potential sub-contractors and soliciting and evaluating. ten
ders from them and co-ordinating their work. The pur
chaser cttstomarily relies to a large extent on the ability of

2 See UNIDO-CRC, article 4.12, quoted in para. 35, below; for
the definition of "sub-contractor" in the fonns under study, see
Part Two, IV, Interp~etation of Contract, paras. 76-78.
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the contractor to identify qualified sub-contractors. The
purchaser's ability to hold the contractor responsible for
faulty performance by the sub-contractor makes this
reliance possible.

12. In the case of a cost-reimbursable contract, the in
terest of the purchaser in the selection of asub-contractor
arises more from his concern to secure a competitive price
fQrthe work to be performed by thesub-contractor.Often,
when a main contractor submits a tender to the purchaser
for the contractor, the sums contained in the tender price
for work to be sub-contracted· are only provisional. This
is because a contractor will not usually have enough time
during, the tender period to investigate and evaluate tenders
from potential sub-contractors. These provisonal sums are
subject to variation ,in, accordance with the actual extent
and cost of the work. sub-contracted. The purchaser there
fore has an in,terest in seeing that the sub-contractor ulti
mately selected is one who can perform the work, at a
competitive price.

13; In the forms under study, the interests of both par
ties in the selection of a sub-contractor are accommodated
by having both parties participate in the selection process.
The degree of each party's participation varies. In some
contracts, the contractor is free to choose his own sub
contractors, being required merely to inform the purchaser
of sub-contracting. In others, sub-contracts may be con
cluded by the contractor only with the approval of the
purchaser or his engineer. Finally, some contracts allow the
contractor to sub-contract only with sub-contractors
designated by the purchaser or engineer. In such instances
the contractor is normally able to object to such a designa
tion, particularly if the sub-contractor will not or cannot
assume the same obligations and give the same warranties to
the contractor as the contractor must give to the purchaser.

14. It is emphasized that even though a purchaser may
participate in selecting a sub-contractor, even to the extent
of designating sub-contractors, the purchaser does not nor
mally thereby assume liability for the performance or con
duct of the sub-contractor. The sub-contracts are usually
concluded by and in the name of the contractor, and no
contractual obligations normally exist between the pur
chaser and the sub-contractor. The contractor remains
liable for the work of the sub-contractor.

15. The FIOIC Conditions contain general provisions
requiring the prior written consent of the engineer for most
sub-contracting by the contractor, and confirming the lia
bility of the contractor for the performance and conduct
of the sub-contractor. Claw;e 3.2 of FIOIC-EMW and clause
4 of FIOIC-CEC contain the followinglanguage:

"The Contractor shall not sub-let the whole of the
Works. Except where otherwise provided by the Con
tract, the Contractor shall not sub-let any part of the
Works without the prior written consent, of the Engin
eer (which shall not be unreasonably withheld). Any

such consent, if given, shall not relieve the Contractor
from any liability or obligation under the Contract and
he shall be responsible fbr the acts, defaults and neglects
of any Sub-Coritractor, his agents, servants or workmlln
as fully as if they were acts defaults or neglects of the
Contractor, his agents,servants or workmen ..."

16. Clause 3.2 of FIOIC-EMW states, however, that
the restrictions on sub-contracting do not apply to "sub
contracts for materiats,for minor details Or for any part of
the Works of which the makers are named in the Contract;"
FIOIC-CEC does not contain this exception. Rather, it
excludes from the operation of its clause 4 "the provision
of labour on a piece-work basis".

17. In addition to the general requirement of the
engineer's consent, the FIDIC Conditions grant to the
engineer specific powers in respect of work Or supplies for
which a "provisional sum" is designated in the contract.
As explained in paragraph 12 above, certain sums com
prising the contractor's tender price are only provisional, and
are subject to modification depending upon the extent to
which the work is actually performed, and the price actually
charged by the sub-contractor ultimately selected.

18. The' sub-contractors who supply the materials or
services for which provisional sums are included in the con
tract price are termed by the FIOIC Conditions "nominated
sub-contractors". Specifically, "nominated sub-contrac
tors" are defined as follows: (FIOIC-EMW, clause 39.1;
FIDIC-CEC, clause 59.1):

"All specialists, merchants, tradesmen and others exe
cuting any work or supplying any goods" materials or
services for which Provisional Sums are included in the
Contract, who may have been or be nominated or
selected or approved by the Employer or the Engineer,
and all persons to whom by virtue of the provisions of
the Contract the Contractor is reqUired to sub-let any
work shall, in the execution of such work or the supply
of such goods, materials or services, be deemed to be
Sub-Contractors employed by the Contractor and are
referred to in this Contract as Nominated Sub-Con
tractors. "

19. The FIOIC Conditions also provide that the con
tractor is not obligated to employ any nominated sub
contractor against whom he raises a reasonable objection,
and who declines to undertake, and to indemnify the con
tractor with respect to, the same obligations and liabilities
arising from the sub-contracted work as the contractor
owes to the purchaser, and to indemnify the contractor
against the negligence or misuse of the contractor's equip
ment or constructional plant or works by the sub-contrac
tor. Clause 39.2 of FIDIC-EMW provides:

"The Contractor shall not be required by the Employer
or the Engineer or be deemed to be under any obligation
to employ any Nominated Sub-Contractors whose
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performance warranties are not ac€eptable to the
Contraetor or against whom the Contractor may raise
reasonable objection, or who shall decline to enter into a
sub~contract with the Contractor containing provisions:

"(a) that in respect of the work, goods, materials or
services the subject of the Sub-Contract the Nominated
Sub-Contractor will undertake towards the Contractor
the like obligations and Uabilities as are imposed on the
Contractor towards the Employer by the terms of the
Contract and will save harmless and indemnify the Con
tractor from and against the same and from all claims,
,proceeding, damages, costs, charges and expenses whatso
ever arising out 'of or in connection therewith, or arising
out of or in connection with any failure to perform such
obligations or to fulfil such liabilities. Provided that
nothing in this paragraph shall entitle the Contractor to
object to a. Nominated Sub-Contra-ctor who requires that
the liabilities and indemnities to the Contractor shall be
limited pro rata to the Sub-Contract price.3

"(b) that the Nominated Sub-Contractor will save
harmless and indemnify the Contractor from and against
any negligence by the Nominated Sub-Contractor, his
servants or agents, and from and against any misuse by
him or them ,of any Contractor's Equipment4 provided
by the Contracto.r for the purposes of the Contract and
from all claims as aforesaid."

20. Clause 59 (2) of FIDIC-CEC contains comparable
provisions, the major differences being noted in the. foot
notes to the above paragraph.

21. UNIDO-TKL differentiates between types of work
which may not be sub-contracted without the written
consent of the purchaser, and work which may be sub
contracted merely by advising the purchaser of such sub
contracts.

22. With respect to sub-contracting requiring the pur
chaser's written consent, article 9.4 provides;

"The CONTRACTOR shall not sub-contract the
whole or any part of the Work and/or services relating to
the design of the Plant, procurement of the Equipment,
start-up, operation Or any tests of the Plant and the
Equipment (as defined in the Contract) with respect to
the Works, without the written consent of the PUR
CHASER ..."

23. As to some of the equipment to be procured from
sub-contractors subject to the purchaser's consent under
article 9A (paragraph 22 above), the contract itselfidentifies
the sub-contractors from whom this equipment is to be
procured. Artick 12.1.7 provides;

3 The last sentence is omitted from FIDIC-CEC (clause 59 (2)'
(a)).

4 For the words "Contractor's Equipment" FIDIC-CEC substi
tutes "Constructional Plant or Temporary Works" (clause 59 (2)(b)),

"The PURCHASER and CONTRACTOR agree that
certain items of Equipment shall be obtained by the
CONTRACTOR from selected Vendors only. The list
of these items and the selected sub-contractors from
whom they shall be procured are proVided in Annex
ures . . . The Contractor shall procure these items from
such sub-contractors only, unless otherwise agreed
in writing between the CONTRACTOR and PUR
CHASER."

As to these items, therefore, the specific vendors will have
bee'n -selected' by the agreement of the contractor and pur
chaser.

24. With respect to the procurement of equipment for
which a specific vendor is not designated in the contract,
articles 10.1.3 through 10.1.7 of UNIDO-TKL specify the
bidding procedure to be followed. The contractor must
prepare bid documents on the basis of the technical specifica
tions prepared by him and submit them to the purchaser for
his approval. They are then issued to prospective vendors
who are listed in a "Vendor's list" which has been previously
agreed to by the parties. The contractor must use his best
endeavours to obtain a minimum of three competitive offers.
The offers received from the vendors are evaluated by the
contractor, who makes the final selection of the vendor.

25. UNIDO-TKL makes special provision for the pro
curement of spare parts by the contractor.5

26. Under UNIDO-TKL, the. contractor need not
obtain the consent of the purchaser in order to sub-contract
for work other than that specified in article 9.4 (see para
graph 22, above). He must merely advise the purchaser of
~uch sub-contracts. Article 9.5 provides;

"The CONTRACTOR may sub-contract any other
work or services under the Contract, provided the PUR
CHASER is advised of all such sub-contracts. Where sub
contracts are to be awarded to firms or individuals in
(PURCHASER's country), the PURCHASER shall have
the right to pre-qualify all firms or persons bidding for
such sub-contracts. If the CONTRACTOR so desires,
the PURCHASER shall pre-qualify such firms or persons
at the time of signing of the Contract."

2. Compatibility of sub-contractwith main contract

27. Very often a contractor will cover his liabilities
to the purchaser in respect of the sub-contractor by requir
ing the sub-contractor to indemnify him against these lia
bilities. This is done by including such indemnity provisions
in the contract between the contractor and the sub-contrac
tor. The FIDIC Conditions contain clauses concerning such
provisions. Clause 39.3 of.FIDIC-EMW provides:

"If in connection with any Provisional Sum the ser
vices to be provided include any matter ofdesign or speci-

5 See Part Two, XI, Maintenance and Spare Parts, paras. 42-49.
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fication of any part of the Works or Plant to be incor
porated therein, such reqUirement shall be expressly
stated in the Contract and shali be included in any Nomi
nated Sub-Contract. The Nominated Sub-Contract
shall specify that the Nominated Sub-Contractor pro
viding such services will save harmless and indemnify the
Contractor from and against the same and from all
claims, proceedings, damages,costs, charges and expen
ses whatsoever arising out of or in connection with any
failure to perform such obligations or to fulfil such lia
bilities, but not so as to impose upon the Sub-Contractor
any greater liability to the Contractor than the Contrac
tor has to the Employer under these Conditions."

FIOIC-CEC, clause 59(3), contains a comparable provision.

28. Such a provision in the main contract cannot itself
create obligations for the sub-contractor, who is not a party
to the main contract. Its purpose, however, is two-fold,
First it is designed to incorporate within the main contract
the specifications of the work to be performed by the sub
contractor and any warranties, guaranties and other obliga
tions in respect of this work which the sub'contractor owes
toward the contractor. This will ensure that for a failure by
the sub-contractor in respect of a particular specification or
obligation contained in the SUb-contract, the purchaser wiJI
be able to claim against the contractor. In addition, the
provision is designed to ensure that after incorporation of
the specifications and the indemnity in the sub-contract if
liabilities are enforced by the purchaser against thecontrac
tor in respect of work performed by a sub-contractor, the
contractor will, in turn, be able to recover against the
subcontractor. However, the sub-contractor is not to be
subject to greater liabilities to the contractor than the con
tractor has to the purchaser.

3. Payment for sub-contracted work

29. As explained in paragraph 12 above the contract
price under the FIDIC conditions includes "provisional
sums" for work to be sub-contracted. These forms provide
that the costs actually incurred by the contractor in respect
of his sub-contracts shall be included in the price to be paid
to him by the purchaser: .

"For all work executed or goods, materials or s.ervices
supplied by any Nominated Sub-Contractor or purchased
by the Contractor ..., there shall be included in the
sums paid to the Contractor:

"(a) the actual price paid or due to be paid by the
Contractor, on the direction of the Engineer, and in
accordance with the Sub-Contract;

"(b) in respect of all other charges a sum being a
percentage of the actual price paid or due to be paid
calculated at the rates inserted by the Contractor in the
Appendix to the Tender." (FIDlC-EMW, clause 39.4.)

FIOIC-CEC, clause 59(4), contains comparable provisions.

30. Under the FIOIC Conditions, as in most contracts,
the purchaser does not normally pay the sub·contractor
directly; he is paid by the contractor. There may .be instan
ces, however, in which the purchaser wishes to pay a sub
contractor directly, as when the contractor has failed to
pay previous sums due to the sub-contractor and the smooth
progress of the contract programme is threatened by a
reluctance of the sub-contractor to continue to work. Unless
the main contract expressly authorizes the purchaser to pay
a sub-contractor directly and deduct the sums so paid from
payments due to the contractor, a purchaser who does pay
a sub-contractor directly places himself in peril, since he
will remain liable to pay the same sum to the contractor.

31. The FIOIC ConditiQns deal with this situation by
permitting the purchaser to pay a sub-contractor directly if
the contractor without reasonable cause has failed to make'
payments previously due to the sub-contractor, and authori
zing the purchaser to deduct such payments from amounts
due to the contractor. Clause 39.5 of FIOIC-EMW provides:

"Before issuing any certificate,which includes any
payment in respect of work done or goods, materials
or services supplied by any Nominated Sub~ontractot,

the Engineer shall be entitled to demand from the Con
tractor reasonable proof that all payments, less reten
tions, included in previous certificates in respect of the
work or goods, materials or services of such Nominated
Sub-Contractor have been paid or discharged by the
Contractor, and lJnless the Contractor shall:

"(a) satisfy the Engineer in writing that he has
reasonable cause fot withholding or refusing to make
payments and

"(b) produce to the Engineer reasonable proof that
he has so informed such Nominated Sub-Contractor in
writing;

"the Employer shall be entitled to pay such Nomi
nated Sub-Contractor direct, upon the certificate of the
Engineer, .all payments, less retentions, provided for in
the Sub-Contract, which the Contractor has failed to
make to such Nominated Sub-Contractor and to deduct
by way of set-off the amount so paid by the Employer
from any sums due or which may become due from the
Employer to the Contractor.

"Provided always that, where the Engineer has cer
tified and the Employer has paid direct as aforesaid, the
Engineer shall in issuing any further certificate in favour
of the Contractor deduct from the amount thereof the
amount so paid direct as aforesaid but shall not withhold
or delay the issue of the certificate itself when due to be
issued under the terms of the Contract."

Clause 59(5) of FIOIC-CEC contains comparable provisions.

C. Sub-contracting by or on behalfof purchaser

32. In many types of workS projects, the purchaser
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is responsible for the supply of certain materials or equip
ment or the performance of certain work. He does not
always perform these obligations himself. In 'some cases, he
directly engages third parties to perform certain of his con
trac,tual obligations; in others the contractor is obligated
to procure supplies or services from third parties on behalf
of the purchaser.6

33. The purchaser under UNIOO-CRC has substantial
responsibilities in connection with the supply and construc
tion of the works. This model contract contains provisions
dealing with sub-contracting in respect of two of these
responsibilities - erection of theplan~,and supply of equip
ment and materials. The model contemplates that the pur
chaser .will contract -directly with third· parties for services
in connection with erection of the plant. Procurement of
equipment and materials is to be done by the contractor
on behalf of ,the purchaser.

1. Direct sub-contracting by purchaser

34. With respect to the purchaser's obligations regard
ing erection of the works, article 5.13 of UNIDO-CRr
states that sub-contractors are to beappointed by the pur
chaser from a list of firms agreed to by the contractor and
the purchaser:

"The Plant shall be erected by the PURCHASER or
by such other party/parties appointed by the PUR
CHASER (from a !lot of pre-qualified parties mutually
agreed between the CONTRACTOR and the PURCHA
SER), under the supervision of the CONTRACTOR's
personnel."

2. Procurement by contractor on behalfofpurchaser7

35. Unlike UNIOO-TKL, accordingto which the con
tractor is obliged to supply equipment and materials for
the works, under UNIOO-CRC the contractor procures
equipment and materials "on behalf of the PURCHASER"
and "on the PURCHASER's account'; (aricle 4.12). The
full text of this article is as follows:

"The CONTRACTOR will procure all Equipment and
Materials on behalf of the PURCHASER 'in accordance
with the procurement provisions and procedures laid
down in the Contract ... Notwithstanding the fact that
the purchase is ultimately to be made on the PURCHA
SER's account, the CONTRACTOR shall be obligated
to ensure that all procurement is accomplished so as to
enable the Plant. to meet the [contract] objectives ...,
SUbject to the PURCHASER carrying out his obligations.
The CONTRACTOR shall also assist the PURCHASER

6 The liabilities of the parties in respect of the purchaser's sub
contractors are discussed in Part Two, IX, Parties'Liabilities in
Respect of Third Parties.

7 Procurement of equipment and materials is cO!1sidered to
constitute sub-contracting by some of the forms under study (see
para. 8 above).

in obtaining remedial action from Vendors (where such
is necessary) and the CONTRACTOR's Services for any
required procurement and/or inspection shall be dis
charged free of additional costs to the PURCHASER.
However, this Article shall not be construed as imposing
a liability on the CONTRACTOR for non-fulfilment of
the obligations of Vendors, except where such non-fulfil
ment is due to incorrect or inappropriate instructions
issued by the CONTRACTOR, or to a defect in the pur
chase orders issued to Vendors by the CONTRACTOR,
or issued with his approval."

36. Article 10.2 of UNIDO-CRC specifies the pro-
cedure to be followed for the procurement ofequipment and
materials:

(a) The purchaser and contractor pre-qualify ven-
, dors (a minimum of three and a maximum of eight,
unless the parties agree otherwise) in the following
manner. The contractor submits to the purchaser a list
of companies pre-qualified by him, indicating his reasons
for rejecting any prospective vendors. The purchaser
may add to or subtract from this list.

(b) The contractor prepares the bid documents on
the basis of the technical specifications prepared by him.
If the 'purchaser's representatives are available at the con
tractor's offices, they shall approve such specifications.
The contractor then submits the bid documents to the
purchaser or engineer for approval.

(c) Once the bi~ documents have been approved,
the contractor sends them to the vendors listed i,n the
list of. vendors. The cdntractor must use his best en
deavours to· obtain a minimum of three competitive
offers, except for "critical items".

(d) The contractor evaluates the offers received and
makes appropriate recommendations to the purchaser.
It is the purchaser who ·makes the final selection of a
vendor.

37. Article 10 also' deals with the selection by the pur·
chaser of a vendor who is not acceptable to the contractor:

"The PURCHASER shall endeavour to preclude the
selection of Vendors,who are unacceptable to the CON
TRACTOR. The CONTRACTOR shall, however, sub
stantiate the reasons for such unacceptability (if any) so
as to enable the PURCHASER to re-evaluate the C,hoice
of such Vendor(s). The CONTRACTOR agreesa,!d
acknowledges that guarantee provisions and other criterfa
established by this Contract shall not be prejudiced as a\
result of any difference arising between the PURCHA
SER and the CONTRACTOR as regards the final selec
tion of the Vendor(s), however, that the CONTRAC
TOR has the right to request for modifications to the
Performance Guarantee requirements of the Contract
reasonaply cOmmensurate with the circumstances."
(Article 10.2.5)
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"In case the PURCHASER intends to ,select a Vendor
who is not acceptable to the CONTRACTOR, the CON
TRACTOR shall indicate the specific changes in his
guarantee or other obligations, if any, which would result
from such selection. The PURCHASER shall thereafter
still have the choice of purchasing the equipment from
the selected Vendor subject to the reservations of, and
modifications of the obl,igations of the CONTRACTOR."
(Article 10.2.6)

38. Under UNIDO-TKL, most procurement is to be
done by the contractor in his own name. However; spare
parts are to be procured by the contractor on behalf of
the purchaser. These provisions are discussed in Part Two,
XI, Mai11tenance and Spare Parts, paragraphs 42·47.

D. Joint and several liability ofcontractors

39. Distinct from the legal relationship described in
the foregoing paragraphs is the situation in which the pur·
chaser concludes works contracts with two or more con·
tractors. If separate, contracts are concluded with each con
tractor it is clear that each contractor is obliged to perfoflll
only what he undertook in his contract. If the purchaser
concludes only one contract with two or more contractors
questions would arise as to whether the contractors are
jointly liable to the purchaser for the performance of all
of the contractors' obligations,or whether each contractor
is liable only in resp~('~ of his own obligations. In both
cases, this question would depend upon the terms of the
contracts concerned and the applicable law.

40. If due to the nature of the WOrrk to be performed
under a contract it can be effected only through the joint
action of the contractors, or if joint liability of contractors
is stipulated in the contract, the contractors are jointly
liable under most legal systems and the purchaser may
demand. the entire performance to be effected by any of
them.

41. On the other hand, if each contractor is obliged to
perform a distinct and separate portion of construction of
the works then he is not responsible for the performance of
other contractors even if they are all parties to the same
contract.

VII. CO-ORDINATION AND LIAISON AGENTS

A. General remarks

42. On account of the complexity and long duration
of works contracts, and the fact that they resemble a "joint
venture", co-ordination of the performances of the two
parties to the contract is essential. To ensure this co-ordina
tion both parties retain the services of different persons
(herein called liaison agents) to act for them during the exe·
cution of the contract. The nomenclature and the role of
these persons may vary. Some have full legal powers to

represent the party in whose name they are acting. Others
have limited powers and functions, and are emplbyed to
ensure communication and co·operation between the par
ties in the execution of the contract.

B. Co-ol'dination procedures

43. Article 6.1 of UNIDO·TKL describes the duty to
co-ordinate as follows:

"The parties to this Contract hereby agree to under
take all reasonableco-opetation to implement the Works
as stipulated in the Contract. The parties to the Contract
through their designated representatives will meet peri
odically to take stock of the progress of the Work, and
suggest ways and means to improve the operations and
to expedite the Work and resolve outstanding issues bet
ween the parties. Minutes of meetings shall be recorded
and circulated for confirmation and necessary action."

Article 6.1 of UNIDO-CRC has a similar content.

44. Co-ordination procedure is dealt with in article
6.5 and 6.6 of UNIDO-TKL which provides that:

"6.5 Within 30 days from the Effective Date of the
Contract a meeting shall be held in (PURCHASER's
coun(ry) between the CONTRACTOR and the PUR
CHASER and/or the Engineer to discuss all matters of
common interest, including but not restricted to the
finalization of co-ordination procedure ...

"6.6 The co-ordination procedure (which shall be
prepared i'1, accordance with accepted international
practice) shall become patt of the Contract by reference,
following agreement and respective approval by the
CONTRACTOR and the PURCHASER."

Article 6.5 of UNIDO-CRC has a similar content to article
6.5 of UNIDO-TKL quoted above.

45. Article 6.7 of UNIDO-TKL provides that the co
ordination procedure shall cover many matters incidental
to -execution of the contract (e.g. giving 'instructions;
decisions and approvals; submission of documents; drawings
and documents distribution; invoicing of payments).

C. Duties and powers of liaison agents

46. The general duty of a liaison agent is to be present
on site 'during working hours, to establish contact with his
counterpart appointed by the other party and in general to
check performance of the contract and to ensure smooth
progress. The exact scope of his authority to act for the
party he represents will vary with the role assigned to him.
Thus clause 13 of ECE 188A/574A only gives the liaison
agent the function of communication:

"13.1 The Contractor and the Purchaser shall each
designate in writing a competent representative to be his
channel of communication with the other party on the
day-to-day execution of the works on the site.
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"13.2 Each such representative shall be present on
or near the site during wo-rking hours."

47. In contrast, article 13.2 of UNIDO-TKL gives
extensive powers to the contractor's representative:

"13.2 The CONTRACTOR (as represented by a
duly authorized person on its behalf) shall be constantly
on Site during working hours, until Provisional Accept·
ance of the Works has been issued and such person shall
devote its (sic) entire time to the superintendence of
this work. Such authorized person shall have appropriate
authority to act for and bind the CONTRACTOR ..."

48. Article 13.4 provides for representatives of the
purchaser to be vested with similar powers.

49. Various provisions in the forms under study
envisage the appointment of agents with limited powers for
specific puposes:

(a) Representatives appointed by the employer for
inspection of equipment and materials (UNIDO·TKL,
article 14.11);

(b) Representatives of either the purchaser or the
contractor authorized to sign a change order (UNIDO·
TKL, article 15.12);'

(c) Representatives of the purchaser appointed to
review the civil works, and to assure themselves that the
work is being conducted with suitable materials and in
the approved manner (UNIDO·TKL, article 25.4);

(d) Engineers to represent' the purchaser to examine
and approve procurement procedures,and to be present
during the detailed design of the plant, and the procure·
ment of equipment and materials (UNIDO·CRC, article
6.10 and 6.13);

(e) Project managers appointed by each party to co·
ordinate and monitor the work (UNIDO·TKL, article
6.2).

VIII. ENGINEER

A. General remarks

50. The complex character of a works contract and its
execution makes the services of technical experts essential.
Such services will be needed at the various stages of the pro·
ject e.g. the design stage, the negotiating stage or the exe·
cution stage. The services needed may be of various kinds
e.g. drawing up of project programmes, eV'lluation of ten
ders, supervision of erection and co-ordination of activities.
The forms under study provide for the supply of these ser
vices by a consulting engineer.

51. Most forms under study provide that the engineer
is to be employed by and is to represent the purchaser.
Where, however, the contractor is under a duty to co-ordi·
nate the supply of equipment and services, the services of

an engineer may be used by the contractor as well. Further
more, under the FIDIC Conditions, the engineer is given, to
some extent, the role of a person independent of the con
tracting parties and with authority to decide on certain
questions which may involve a conflict of interests between
the parties, and affect their rights and obligations.

B. Engineer as purchaser's repreSentativeS

52. Under UNIDO-TKL, the engineer is a representa
tive of the purchaser. Thus article 1.17 defines "engineer"
as a person or firm appointed and designated by the .pur
chaser as his representative. The "technical advisor" en
visaged in UNIDO-CRC has a similar role to the engineer
under UNIDO·TKL. Article 1.17 of UNiDO-CRCprovides
that he is authorized to review all work on the purchaser's
behalf and give instructions and grant approvals which may
be necessary for the purposes of the contract.9

53. The FIDIC Conditions also contain a number of
provisions under which the engineer acts as the purchaser's
representative. Thus clause 2.1 of FIDIC-EMWstates:

"The Engineer shall carry out such duties in issuing
decisions, certificates and orders as are specified in the
Contract. If the Engineer is required under the terms of
his appointment by the Employer to obtain the specific
approval of the Employer for the execution of any part.
of his duties under the Contract, this shall be set out in
Part II of these Conditions."

54. Under FIDIC-EMW the engineer may to a limited
extent delegate his functions to a representative (clause 2.2
and 2.3).

C. Engineer's functions as repreSentative ofpurchaser

55. Several articles in UNIDO·TKL determine the
engineer's functions and scope of authority. Thus he is
entitled:

(a) To give technical approvals or instructions on
behalf of the purchaser (article 6.3);

(b) To authorize third parties to check the work of
the contractor under certain conditions (article 13.14);

(c) To have access to the works and to be provided
with full information concerning the progress andexe·
cution of the work (article 13.6).

56. Some of the functions conferred on the engineer
by FIDIC-EMW are,the following:

(a) Documents and programme

Approval of draWings (clause 5.1)

Inspection of drawings (clause 5.3)

S For the definition of "engineer" in the forms under study,
see Part Two, IV,1nterpretation of Contracts, paras. 79, 81·82.

9 See Part Two, IV,Interpretation ofCOl1tracts, para. 79.
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Setting out of the works in relation to original points,
lines and levels of reference (clause 7.2)

Approval of programme (clause 12.1)

Revision of programme (clause 12.3)

Verification of insurance policies covering loss or damage
to the works (clause 17.1)

(b) Execution of the works

Power to object to the contractor employing any pe.rsons
for the execution of the works who, in the opinion of
the engineer, is negligent or incompetent (clause 13.2)10

Instructions and orders as to proceeding with the works
(clause 11)

Authorization of deliveries of the plant and equipment
to the site (clause 26.1)

Order to suspend and to resume works (clause 27.1 and
27.3)

. Grant of an extension of time to complete (clause 30)

Consent to the removal of contractor's equipment
(clause 36.1).

(c) Inspection and tests

Inspection and testing· of material and workmanship
(clause 25.1)11

Attendance attests on completion (clause 29)

Inspection of repairs (clause 15.1 (a»

(d) Failure ofperformance by contractor

Notify contractor of existence of defects or damage
appearing during the defects liability period (clause 33.3)

Consent to the removal from the site of a defective or
damaged portion of the works or plant (clause 33.6)

57. FIOIC-CEC contains provisions conferring on the
engineer similar functions.

D. Engineer's decisions as independent person

58. The FIDIC Conditions empower the engineer to
make decisions on certain issues affecting the parties as an
independent person (see paragraph 51, above).

(a) Variation and change in scope ofwork

59. The engineer may authorize a variation of the
works where such variation does not involve an addition to
or deduction from the COl1tract sum of more than 15%
(clause 34.1).12

10 See A/CN.9/WG.V/WP.4/Add.l, Ill, Erection, para. 92 (Year
book ... 1981, part two, IV, B, 1).

11 Ibid., VIII, Inspection and Tests, para. 10.
12 See Part Two, Ill, Variation, paras. 29·30.

(b) Authorization ofpayment

60. Under clause 34.4, the engineer is entitled to
authorize payment to the contractor for additional work.
Under clause 34.5 he is entitled to fix the sum owed to or
by the contractor where the variation made requires an
additional payment, or a deduction in payment, of more
than 15% ofthe contract sumP Under clause 38.1 and 38.2
he is entitled to decide how the provisional sum (a sum desig
nated for the execution of work or the supply of goods,
materials or services at the discretion of the engineer) is
to be used. He also issues interim and final certificates of
payment (clause 37.1,37.3,37.8 and 37.9).

61. The engineer is further entitled to determine the
amount to be paid to the contractor for making good dam
age to the works caused by special risks (clause 47.2). If
the cost of performance to the contractor is increased or
decreased by a change in laws or regulations in the country
of the manufacture of the plant or the country where the
site is located, such increase or reduction may be added to
or deducted from the contract sum on certification by the
engineer (clause 52.2). .

(c) Certificationofperformance

62. The engineer bears the responsibility of evaluating
the performance of the contract, and issuing or withholding
certain certificates relating thereto. Thus he may certify the
existence of adverse physical conditions and artificial
obstructions encountered by the contractor (clause 24), or
that the contractor is defaulting in performance (clause
44.1).

63. FIOIC-CEC contains similar provisions empowering
the engineer to make decisions on certain issues as an inde
pendent person.

64. The role of the engineer in adjudicating on actual
disputes between the parties is considered in Part Two,
XXI, Settlememt ofDisputes.

E. Engineer's obligations when making decisions

65. Under the FIOIC Conditions, whenever the engin-
eer is required to exercise a discretion he is required to
observe certain standards in reaching his decision. Thus
clause 2.4 of FIDIC-EMW provides:

"Whenever by these Conditions the Engineer is
required to exercise his discretion, by the giving of a
decision, opinion, consent or to express satisfaction or
approval, or to determine value or otherwise take action
which may affect the rights and obligations of either the
Employer or the Contractor the Engineer shall exercise
such discretion fairly within the terms of the Contract
and having regard to all the circumstances. If either party
disagrees with the action taken by the Engineer he shall

13 Ibid., para. 35.
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be at liberty to refer the matter to Arbitration in accor
dance with these Conditions,"

66. The FIDIC Conditions do not deal with the conse
quences of a failure by the engineer to perform his duties,
either as the representative of the purchaser, or when acting
as an independent person.

IX. PARTIES' LIABILITIES IN RESPECT OF THIRD PARTIES

A. Generalremwks

67. It is common in contracts for the supply and con
struction of large industrial works for the parties to per
form many of their contractual obligations through the use
of third parties. Due to the complexity and specialized
nature of large industrial works projects-, the parties often
engage sub-contractors to perform much of the work.14

Moreover, materials,_ equipment and supplies required in
the performance of the contract are usually procured from
third-party vendors.

B. Contractor's liabilities to purchaser in respect of
performance by third parties

68. Work performrd by all third parties engaged by a
contractor, whether catogorized·as employees, sub-contrac
tors, or vendors, is usually deemed to be performed by the
contractor himself, and the contractor is fully liable to
the purchaser in respect of this work.

69. Conceptually, sub-contracting by the contractor
constitutes the vicarious performance of the contractor's
obligations cUnder the contract. As a general proposition,
therefore, the contractor is liable to the purchaser for work
performed by the sub-contractor, as he would have been
had-he performed this work himself.

70. The UNIOQ model contracts confirm this general
principle:

"The CONTRACTOR shall ensure that every sub
contracting by the CONTRACTOR shall comply with all
terms and conditions of this Contract." (UNIOO-TKL,
article 9.6, UNIOO-CRC, article 9.5.)

71. The liabilities imposed by the contract upon the
contractor towards thelJurchaser for quality and guaran
tees as to equipment and materials apply irrespective of
whether the equipment and materials are supplied by the
contractor himself or by vendors engaged on his behalf. 15

14 See Part Two, VI, Sub-contracting_
15 This is also the approach adopted in article 79 of the SaJes

Convention (Yearbook _ .. 1980, part three, I, B)_ These relevant
provisions are quoted in A/CN:9!WG.V/WPA/Add.5. XIII, Exonera
tion. paras. 19-21 (Yearbook ... 1981, part two, IV, B,1). See also
A/CN.9/WG.V/WPA/Add.2, VII, Quality, para. 46 (Yearbook ...
1981, part two, IV, B, 1).

C. Contractor's indemnities to purchaser for damage to
other persons and their property

72. In addition to holding the contractor liable for the
performance of his employees and SUb-contractors, some of
the forms under study require the contractor to indemnify
the purchaser against liability for damage caused in connec
tion with the execution of the contract by them to others
for which the purchaser must pay compensation.

73. In some forms this indemnity is limited to damage
caused by negligence. Article 22.1 of UNIOO·CRC provides:

"The CONTRACTOR shall indemnify and hold harm
less the PURCHASER and anyone employed by him
from and against all claims, demands, losses, costs,
damages, actions, suits, expenses (including legal fees) or
proceedings by whomsoever made for personal injuries,
death or third party property damage, brought or
prosecuted in any manner based upon, arising out of,
related to, or occasioned by the negligent act or
omission of the CONTRACTOR or his Sub-Contractors
and their employees in connection with this Contract."

74. FIOIC-EMW also imposes on the contractor lia
bilities for personal injury or property damage caused in
connection with the execution of the contract by the
negligence of his sub-contractors. The relevant clauses are
as follows:

"The Contractor shall ... indemnify the Employer
in respect of death Qr injury to any person and of all
damages to any property (other than property forming
part of the Works not yet taken over) occurring before
all the Works shall have been taken over and against all
actions, suits, claims, demands, costs, charges and ex
penses arising in connection therewith that shall be
occasioned by the negligence of the Contractor or any
Sub-Contractor or by deJective design ... materials or
workmanship but not otherwise. Provided that the Con
tractor shall not be liable by virtue of this Sub·Clause in
respect of damage "Of injury attributable to defects in
any Section or Portion of the Works taken over. " (Clause
15.3.)

"If there shaH occur any loss of or damage or injury
to any property (other than property forming part of
the Works not yet taken over) or person while the Con
tractor is on the Site for the purpose of making good a
defect in any Section or Portion of the Works ... or
for the purpbse of carrying out Tests on Completion of
any such Section during the Defects Liability Period ...
the Contractor shall be liable ... as follows:

"(b) In respect of damage or injury to any other
property or to any person and of any actions, claims,
demands, costs, charges and expenses arising in connec
tion therewith the Contractor shall be liable to the ex·
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tent that such damage or injury was caused by the negli
gence of the Contractor or a Sub-Contractor while on
the Site as aforesaid or by defective materials or work
manship used in making good the said defect but not
otherwise . . ." (Clause 15.4.)

"If there shall occur, after the commencement of
the Defects Liability Period in respect of any Section
or Portion of the Works, any loss of or damage or injury
to any property (other than property forming part of
the Works not yet taken over) or person as a result of
a cause occurring prior to the commencement of the
Defects Liability Period the ·Contractor's liability.. .
shall be as follows:

"
"(b) In respect of damage or injury to any property

or to any person and of uny actions, claims, demands,
costs, charges and expenses arising in connection there"
with the Contractor shall be liable to the extent that
such damage or injury was caused by the negligence of
the Contractor or a Sub-Contractor or by defective
design ... materials or workmanship but not otherwise."
(Clause 15.5)

75. In UNIDO·TKL negligence is not mentioned.
Article 22.1 of that form provides:

"The CONTRACTOR shall indemnify and hold harm
less the PURCHASER and anyone employed by him
from and against all claims, demands, losses, costs,
damages, actions, suits, expenses (including legal fees) or
proceedings by whomsoever made, brought or prosecu
ted in any manner based upon, arising out of, related to,
occasioned by or attributable to the activities of the
CONTRACTOR under or in connection with this Con
tract.

"22.1.1 For the purpose of Article 22.1 above,
'activities' includes an act improperly carried out, an
omission to carry out an act and a delay in carrying out
an act."

D. Contractor's responsibility for safety

76. UNIDO-TKL imposes on the contractor respon
sibility for compliance with safety regulations by third
parties engaged by him, and for the safety of. persons
employed by him and by his sub-contractors. Article
4.33 provides:

"Throughout the execution of the Work(s), the
CONTRACTOR shall ensure that he, his employees,
agents and invitees and his Sub~ontractors, their em
ployees, agents and invitees while upon the Site comply
with all applicable safety laws, rules and regulations. The
conduct and safety of all persons employed by the CON
TRACTOR and his Sub-Contractors on the PUR
CHASER's premises for reasons relating to this Contract,
shall be the sole responsibility of the CONTRACTOR."

Article 4.24 of UNIDO-CRC contains comparable pro
visions.

E. Contractor's responsibility for sub-contracting on
behalfofpurchaser

77 . Under UNlDO-CRC the contractor procures equip
ment and materials from third party vendors on behalf of
the purchaser. 16 Irt this situation there exists a contractual
relationship between the vendor and the purchaser, and
the vendor is directly responsible to the purchaser for the
quality and performance of the equipment and materials.
The contractor's responsibility to the purchaser in this regard
is limited to endeavouring to obtain adequate warranties
from the vendor, and assisting the purchaser in obtaining
remedial action from the vendor. Unless there is an errOf

or defect on his part, the contractor isnot liable to the pur
chaser for non-fulfilment of the obligations of the vendor.
This is confirmed by articles 4.12 17 and 28.1. The latter
article provides:

"In inviting bids for the Equipment and Materials,
the CONTRACTOR shall use his best endeavours to en
sure that adequate warranties for mechanical soundne~s

and guarantees for performance are given to the PUR
CHASER by the successful Vendor. The PURCHASER.
acknowledges that the Equipment purchased from the
Vendors is not warranted by the CONTRACTOR.How
ever, the CONTRACTOR shall assist the PURCHASER
in obtaining and enforcing warranties and guarantees to
ensure satisfactory performance of the Equipment sup
plied by the Vendors, if (sic) when (a) issuing the pur
chase order(s), (b) during inspection ofthe Equipment,
(c) on completion and guring test running in Vendor's
shops (if any), (d) at the time of taking delivery of the
Equipment and (e) operating the Plant; provided the
defiency, inadequacy or defects are noticed within the
period ofwarranty."

78. Similarly, article 29.9 of UNIDO-CRC pn;>Vides,
with respect to equipment, materials and parts obtained
on behalf of the purchaser: .

"If any defect is found during inspection (before
despatch) of Equipment or Materials of Vendor, or
dUring erection or pre-commissioning tests at the Site of
the Plant, the CONTRACTOR shall immediately advise
the PURCHASER as· to what. action should be taken to
have the Vendors replace defective equipment, defective
parts, or inadequate Material in the shortest possible
time. The CONTRACTOR shall assist the PURCHASER
in facilitating any action which may be necessary in
such circumstances. If any defect is found in the Ven
dor's equipment, machinery, spare parts Or Materials
within the period when the guarantee is valid, the CON-

16 See Part Two, VI, Sub-Contracting, paras. 35 -38.
17 Quoted in Part Two, VI, Sub·Contracting, para. 35.
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TRACTOR shall assist the PURCHASER in immediately
undertaking the necessary measures to have the Vendor(s)
replace the defective Equipment, Material, machinery or
spare parts within the shortest possible time, including
the air freighting of the equipment or parts etc. at Ven
dor's cost."

F. Purchaser's indemnities to contractor against liabilities
to others

79. Under UNIDO-CRC the purchaser must indemnify
the contractor with respect to liabilities arising out of his
and his sub-contractor's negligence, and that of their
employees. Article 22.2 provides:

"The PURCHASER shall indemnify and hold harm
less the CONTRACTOR, his employees and agents from
and against all claims, demands, losses, costs, damages,
actions, suits or proceedings arising out of the CON
TRACTOR's activities under this Contract for personal
injuries, death (other than to CONTRACTOR's person
nel) and property damage (other than to the Plant) arising
out of the PURCHASER's and his Sub-Contractors' and
their employees' negligence."

[A/CN.9/WG.V/WP.7 /Add.3*]

X TECHNICAL ASSISTANCE

A. General remarks

1. The expression "technical assistance" is not a term
of art and is used to cover different types of services ren
dered in the field of works contracts. In its narrow conno
tation it involves the training of personnel and mangement.
In a broader context, it covers assistance in not only com
mercial but also general matters pertaining to the efficient
organization of the works. I

2. Because of the skills and knowledge that are
invariably needed to ensure the proper functioning and main
tenance of a large industrial plant, provision is often made
for technical assistance. Indeed, such assistance is vital to
the fulfilment of the objectives of works contracts. The de
gree of technical assistance required depends on the type of
industry and the state of technological services available in
the purchaser's country.

B. Technical assistance

3. The types of technical assistance to IJe rendered pur
suant to the objectives of a works contract vary in detail in
each particular contract. However, there are two aspects of
technical assistance which are commonly found in works
contracts, i.e. training and management.

* 12 February 1982.
I See A/CN.9/191, para. 79 (Yearbook ... 1980, part two, V,

B); Trade/GE.1/R.22/Rev.1, paras. 8-9.

1. Training

4. The crucial period to begin training should be be
fore the start-up of production as the purchaser's personnel
should be familiar with all the operational and technical
aspects of production.

5. Both UNIDO-TKL and UNIDO-CRC contain only a
general provision "011 training. The training of the purcha
ser's personnel by the contractor must be of a standard
which is adequate for operating and maintaining the plant
(UNIDO-TKL, articles 4.30 and 16.4; UNIDO-CRC, articles
4.19 and 16.4). It is the responsibility of the contractor to
prepare a plan for technical training (UNIDO-TKL, annex
ure XVIII; UNIDO-CRC annexure XVIII) and also arrange
for overseas training of the purchaser's personnel (UNIDO
TKL, article 16.3, annexure XVIII; UNIDO-CRC, article
16.3, annexure XVIII). The details of such training, how
ever, are to be agreed upon at a future date. Article 16.4
of UNIDO-TKLreads: 2

"The PURCHASER and the CONTRACTOR shall
agree at the first co-ordination meeting contemplated
under Article 6.8, the time, place and details to be estab
lished for the training of the PURCHASER's personnel
and final details for training shall be forwarded to the
PURCHASER within ( ) months following the Effective
Date."

6. According to the UNIDO model contracts the pur
chaser is to provide personnel to be trained, with qualifi
cations and experience recommended by the contractor
and agreed to by the purchaser (UNIDO-TKL, article
16.5; UNIDO-CRC, article 16.5). Provision is also made
for the specific type and duration of training (UNIDO-TKL,
article 16.2, annexure XVIII; UNIDO-CRC, article 12.3
and 16.2, annexure XVIII) ..a

2. Management services

7. To fulfil the objectives of the contract, provision
is usually made for management services. The kind and ex
tent of such services would again depend on the particular
type of contract.

8. UNIDO-TKL provides an example of management
services for a particular type of turnkey works contract.
Two stages of management services are envisaged. In the
first stage the contractor manages the operations of the
plant following the mechanical completion stage. This
management ceases upon the successful completion of the
performance guarantee tests and provisional acceptances
of the works by the purchaser (UNIDO-TKL, article 17.1).

9. At the second stage, I.e. from provisional accept
imce until final acceptance of the works, the type of

2 A similar provision is contained in article 16.4 of UNIDO
CRC.

3 The cost of training is dealt with in' Part Two, XIII, Price.
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management services provided by the contractor is called
"management assistance services" (UNIDO.TKL, article
17.2).

10. In contrast to the first stage, during the second
stage the contractor· does not manage the operations him·
self but only assists the purchaser and provides such person·
nel as is necessary. Article 17.3 provides for the number
and type of staff required and stipulates that the number
and type. of the contractor's personnel to· be maintained
at site for the purposes of management assistance must,
as far as practicable, be selected by the contractor and the
purchaser from the category of personnel who have been
responsible for the actual start·up and operation of the
plant up to and iilcluding the performance guarantee
tests.

11. As this is a period (before final acceptance) during
which the plant must reach a certain standard before it
wil} be finally accepted, certain obligations are imposed
on the contractor i.n regard to management assistance.
Article 17.4 UNIDO·TKL provides:

"The CONTRACTOR's obligations pursuant to the
requirements of Article 17:2 shall be as follows:

"17.4.1 Provide Management Assistance to the
PURCHASER to ensure maintenance of production levels
at optimum capacity, and with maximum efficiency.

"17.4.2 Provid" Management Assistance to the
PURCHASER to assure maintenance of the Plant and
the Equipment to enable operations to be kept at design
levels of production, and efficiency ratios.

"17.4.3 Provide Management ASsistance to the
PURCHASER through in.planttrainingofPURCHASER's
personnel."

12. Provision is also made for the purchaser to retain
part or all of the personnel covered by article 17.3 (paragraph
10, above) for an extended period on terms and conditions
to be mutually agreed in advance and upon the payment of
additional fees to the contractor (UNIDO-TKL, article
17.6).

13. UNIDO·CRC contains a similar management services
provision. However, it is an optional clause at the instance
of the purchaser, The purchaser is given the option to obtain
management assistance following provisional acceptance
of the plant until final acceptance (UNIDO·CRC, articles
3.1.31 and 17).

3. Other technical assistance

14. Since technical assistance must be tailored to each
individual contract it is beyond the scope of this study to
consider the particular kinds of technical assistance required
for each contract.

15. It is important that even after final acceptance the
efficiency of the operations of the plant be maintained and

that any improvements that could subsequently be made
to the plant be implemented.

16. InUNIDO-TKL the purchaser has the option,
after final acceptance, of entering into a separate agreement
with the contractor for the provision of technical advisory
services H upon mutually agreed terms" including the
following matters: provision of senior advisory personnel
to conduct half-yearly review of plant and efficiency of its
operations; r~commendations as to improvement of plant
operations; and provision of answers to technical queries
related to -plant operations (UNIDO·TKL, article 17.7,
17.7.1, 17.7.2, and 17.7.3; UNIDO·CRC, articles 4.28 and
17.3).

.17. Questions may arise as to the legal validity of such
an option on the ground of certainty of terms. The option
is to be "upon mutually agreed terms" and this may be too
vague under some legal systems.

18. The technical advisory services agreement is to
become effective immediately following final acceptance
of the plant if the option is exercised (UNIDO·TKL, article
17.7; UNIDO·CRC,article 17.3). The purchaser may exercise
the option not later than one month following provisional
acceptance (UNIDO·TKL, article 17.7). In UNIDO·CRC, the
option must be exercised not later than the expiry of one
month before final acceptance (UNIDO·CRC, article 17.3).

19. The rights and obligations envisaged in such an
agreement for technical advisory services are to be considered
wholly separate and distinct from the liabilities and respon·
sibilities contained in the main contract (UNIDO·TKL,
article 17.7; UNIDO·CRC, article 17.4).

C. Confidential information

20. The nature of a technical assistance contract may
be such. that technical information of a confidential nature
may be communicated to the purchaser, Where this is
envisaged, there is usually a clause against the disclosure of
such information to a third party without the written
consent of the contractor not only during the term of the
agreement but also thereafter, Problems connected therewith
are similar to those concerning transfer of technology, which
has been dealt with in Study 1.4

21. There is usually a provision that all inventions and
technical information communicated by the contractor to
the purchaser will remain the property of the contractor and
that the purchaser is to use such inventions and technical
information in accordance with the contract provisions.

XI. MAINTENANCE AND SPARE PARTS

A. Maintenance and repairs

22. The proper maintenance of a plant will ensure its
effective operation and optimum life. Maintenance con·

4 See A!CN.9/WG.V!WP.4!Add.2, VI, Transfer of Technology,
paras. 19-26 (Yearbook ... 1981, part two, IV, B, 1).
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siderations include repairs and an adequate support for
spare parts. We are here concerned with maintenance
repairs which the contractor undertakes although not in
breach of any of his obligations;

23. Thus clause 49(2) of FIDIC-CEC provides that,
during the period of maintenance or within fourteen days
after its expiration, the contractor can be required to rectify
defects. As these defects do not result from a breach of
obligation by the contractor, clause 49(3) of FIDIC-CEC
provides that the value of the repair work is to be ascertained
and paid for as if it were additional work. Furthermore,
clause SO of FIDIC-CEC provides that the contractor can
be required to search for the cause of any defect appearing
during the period of maiiltenance, and if the defect is one
for which the contractor is not liable under the contract,
the cost of se~rch is to be borne by the employer.s

24. The maintenance of a plant after taking over may
be problematical, particularly where there is a scarcity of
skilled personnel and spare parts. Also, if many large items
of equipment are obtained from a number of different
sources, the problem may be further aggravated.

B. Spare parts

5 See Part Two, XIV, Revision ofPrice, para. 49.
6 Contract Planning and Organization (United Nations publica

tion, Sales No. E.74.II.B.4), pp. 38-40; A Guide to Industrial
Purchasing (United Nations pUblication, Sales No. E.72.II.B.19),
p. 42; Guidelines for Contracting for Industrial Projects in Developing
Countries (United Nations publication, Sales No. E.75.II.B.3),
pp.27-28,161-163.

7 Published by the International Federation of Consulting
Engineers, The Hague, Netherlands. _

8 Notes on Documents for Electrical and Mechanical Works
Contracts. note 7 above, Fore.word.9 .Ibid., p.40.

2. Some problem areas

27. Some of the problems that may be encountered
in regard to the question of spare parts are: 10

Long delivery periods for spare parts;

Non-availability of spare parts from the contractor during
the anticipated working life of the plant;

Changes in design which might lead to uncertainty of
obtaining identical components .at some future date,
after initial purchase of the plant;

Methods of ensuring that the contractor would undertake
to provide spare parts that are compatible with the
equipment originally provided and that the spare parts
will hot downgrade the system or eqlfipment performance;

Assurance of early information to the purchaser regarding
future development of component parts which would
render certain parts of the plantobsolete;

Whether spare parts can. or should be obtained from a
third source;

Whether the contractor should object to the purchaser
buying spare parts directly from,say, the manufacturer
instead of through the contractor;

Determination of the cost of spare parts over a period
of time;
Determination of "spares scaling" I.e. what scales of spare.
parts should be orderedinitially and at a given period;
Possibi1ity that the owner of the proprietary rights might
licence the production and sale of the plant or equipment
to apother supplier;
Position where large items of plant or equipment are
obtained from a number of different sources;

"Non-standard" spare parts - the need t6 procure
production drawings to enable the local manufacturer to
produce such non-standard spare parts;
Restriction on obtaining spares from others;
Allied problem of maintenance and training programmes.

28. Apar-tfrom the UNIDO model contractS,none of
the forms under study contains spares provisions. Of the
works contracts in the Secretariat's collection only a few
were found to· oontain spares provisions. It may be noted
that the spares provisions under study do not deal with all
the problems stated in paragraph 27. This is not to say that
these problems exist in every contract. However, it is not
clear from the provisions examined whether the parties
have considered the whole gamut of problems that may
arise in their particular contract.

29. The spares provisions under study, however, reveal
a number of areas which appear to merit some attention.

30. It may be desirable to classify various types of
spare parts since special provisions may be made in regard

10 Some of these problems are mentioned in some UNIDO
publications. See note 6 above.
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to certain types of spares. For example, a contractor may
be asked to guarantee the availability of certain important
spare parts or a special procedure may be required for the
procurement of certain critical items.

31. Broadly, spares may be divided into those ofnormal
wear and tear; those of extra wear and tear; those which
have no or little wear but should be kept on sto.ck because
of their vital function; those which are critical and subject
to wear and tear.

32. Special provision is made in UNIDO-TKL and
UN1DO-CRC for the purchase of spare parts which are
·"critical items" (UNIDO-TKL, annexures VIII and X;
UNIPO-CRC annexures VIII and X). "Critical items" are
defined in article lof UNIDO-TKL to mean all the equip
ment specifically designated as such in annexure VIII, which
include synthesis reactor, boilers and turbo-generators I

(see UNIDO-CRC, article 1 and annexure VIII). These items
are so classified because they tend to change technologically
due to process and market developments.

33. Special provision is made in UNIDO-TKL and
UNIDO-CRC for procuring these critical items. These
items are to be purchased only from a list of prequalified
vendors (UNIDO-TKL, annexures VIIlandXII ;UNIDO-CRC,
annexures VIII and XII).! Pre-qualified vendors are intended
to be those manufacturers ofequipment who are dependable
and have sufficient experience of those items (see paragraphs
47 and 49, below).

34. The supply of spares may constitute one of the
important sources of income for the contractor who may be
the manufacturer himself. The contractor may phase the
technology transfer in such a way as to ensure a purchaser's
dependence on him for spares for as long as possible.

35. Itris not uncommon for a contractor to insist on
a tie-in clause providing that the purchaser shall obtain some
or all spares from the contractor. To avoid allowing the
contractor to enjoy a monopolistic position in the supply
of spares, it is desirable for the purchaser to ensure that
provision is made for obtaining some spares from a third
source. Where spares are to be obtained from a third source,
the contractor could obtain them as agent for the purchaser,
i.e. on behalf and on the account of the purchaser.

3. Other aspects of spares provisions

36. Brief mention may be made of some of the more
common types of spares provisions found in works con
tracts.

37. The contractor is generally required to supply a
list of spare parts for the purchaser within a certain period
after the effective date of the' contract together with an
estimate of cost. The details to be included depend on the
availability of information and the types of spare parts. The
purpose of obtaining early information regarding spares is
to ensure delivery before, say, the start of commissioning
of the plant.

38. A contractor may be required under a works con
tract to supply spare parts for a certainperiod. The cost of
spare parts may be borne by the contractor. This is usually
the case where spare parts are needed until completion of
the guarantee tests. The cost is then included in the contract
price. Annexure X, section 6 of UNIDO-TKL provides
such an example:

"The CONTRACTOR is required .to ensure that the
quantity of spare partsusect by him until he completes
his guarantee tests are replaced by him at his own cost ..."

39. Sometimes a works contract may contain a pro-
vision requiring the contractor to guarantee the supply of
spare parts to the purchaser for a certain period.

4. Procurement procedures

40. Both UNIDO-TKL and UNIDO-CRC contain
substantially similar procedures for the procurement
of certain types of spare parts by the contractor on behalf
of the purchaser. These procedures are designed to enable
the purchaser to obtain from reliable vendors. competitive
offers of spare parts in an expeditious manner.

41. In both the UNIDO model contracts the services
of the '. contractor are required for the procurement of
spare parts. Depending on the types of spare parts, certain

,procedures have to be followed by the contractor.

42. Article 10.1.2 of UNIDO-tKL provides that in the
case of spare parts of a proprietary nature, the contractor
is to obtain from the suppliers directly in the name of, and
for, the purchaser a list of two-years supply of spare parts
as recommended by the supplier, for approval of the
purchaser. Annexure XXVI, section 11 provides:

"Purchase of spare parts for proprietary items of
equipment for which quotations shall be obtained by
the CONTRACTOR at the time of purchase by hin;l of
the equipment shall be in accordance with a separate
protocol between the PURCHASER and the CON:
TRACTOR, (but in all cases where procedures of the
financing agency are required these shall be followed)."

43. In respect of spare parts which are not of a pro-
prietary nature the contractor is. to prepare bid documents
on the basis of the technical specifications prepared by him
and submit the same to the purchaser for approval. On
approval the list is sent by the contractor on behalf of the
purchaser to the respective vendors which have been
previously agreed to by both the contractor and the pur
chaser (UNIDO-TKL, article 10.1.3, 10.1.4 and 10.1.5).

44. The contractor is to obtain from the vendors a
minimum oUhree competitive offers (UNIDO-TKL, article
10.1.5). This will assist in obtaining lower cost supplies. The
offers received from the vendors are to be evaluated by the
contractor who is to submit the bid evaluation with appro
priate recommendations to the purchaser for the relevant
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final selection. The purchaser's final selection of the vendor
will be communicated to the contractor within twehty
days from the date of the contractor's submission of the
bid tabulation (UNIDO-TKL, article 10.1.6). The contractor
is to purchase the spare parts or other equipment, after
the selection of the vendors by the purchaser (UNIDO·TKL,
article 10.1.7).

45. Further details regarding the mode of procurement
relating to bidding are set out in an annexure of UNIDO
TKL. These include the issue of tender specifications and
bid· tabulations.

46. Some purchasers 11 may reqUire a list of "prequali
fied" vendors. Special procedure is made in an annexure
of UNIDO-TKL for the purchase of spare parts from vendors
who are to be "pre-qualified". The contractor is to issue
pre-qualifying notices for all groups of spare parts (other
than proprietary equipment spare parts) inviting potential
vendors for pre-qualification~ The contractor is responsible
for submitting to the purchaser a list of companies pre
qualified by him for the purchase of different types of spare
parts, indicating reasons for rejection of any vendor. The
purchaser has the right to add to or subtract from such list
of pre-qualified vendors. The contractor has to bear the cost
of satisfying himself on Ithe competence of any bidders
(UNIDO-TKL,annexure XXVI).

47. Spare parts of critical· items are to be procured
only from a list of pre-qualified vendors for critical items
to be listed in an annexure ofUNIDO-TKL.

48. In UNIDO-CRC, spare parts are to be procured in
accordance with the procedures fOf the procurement of
~quipment and materials generally asset out in article 10
and annexures. 12

49. As in UNIDO·TKL, the purchase of spares which·
are critical items are to be purchased from a list of pre
qualified vendors for critical equipment to be listed in an
annexure. In addition, annexure XXVI, section 11 of
UNIDO·CRC provides:

"For purchase of critical items of equipment quota
tionsshall be obtained promptly after the effective date
by the CONTRACTOR and purchase shall be in accord
ance with a separate protocol between the' PURCHASER
and the CONTRACTOR. Separate protocols between the
PURCHASER and the CONTRACTOR may also be made
for specialised proprietary equipment, but in all cases
where procedures of the financing agency are required
these shall be followed."

XII. STORAGE ON SITE

A. General remarks

50. It is essential for the efficient implementation of

11 See UNIDO-TKL annexure XXVI, note 1 where it is stated
that some governments ~nd agencies require prequalification.

12 See Part Two, VI, Sub-contracting, paras. 35 -37.

an industrial works contract that the required materials and
equipment be available at the site when the construction
schedule calls for their incorporation in the works. They
must therefore be procured and delivered to the site in ad·
vance of the time when they are due to be used. At the
Site, facilities are needed to store these items and to protect
them against loss and damage.

5J. Some of the issues which arise in connection with
storage on site concern the provision of storage facilities,
the security- and safety of the facilities, the obligations to
arrange for storage of materials and equipment as they are
delivered to the site and responsibility for the stored items.
These issues are dealt with in many works contracts.

B. Responsibility for storage

52. The UNIDO model contracts contain clauses
assigning general responsibility for the storage of equipment
and materials to one of the parties. Under UNIDO-TKL, the
contractor is "responsible for storage at Site" (article 4.2.1).
UNIDO-CRC on the other hand, states that it is the purchaser
who must "arrange for storage of Equipment and Materials"
(article 5.8).

53. Both UNIDO model contracts obligate the contrac
tor to investigate and familiarize himself with circumstances
bearing on the storage of equipment and/or materials.
UNIDO-TKL contains two alternative texts of article 4.4.
Under Text A the contractor acknowledges that he has fully
satisfied himself as to the general and local conditions
applicable to the contractor's work, ,particularly those
bearing upon the handling and storage of materials.

54. Text B of UNIDO-TKL, article 4.4, requires the
contractor to obtain such information as he may consider
necessary to carry out his work under the contract, particu
larly that bearing on the handling and storage of materials.

55. Article 4.4 of UNIDO-CRC contains language
similar to that in Text B of UNIDO-TKL, article 4.4, but
refers to the handling: and storage of both equipment and
materials.

56. Under both UNIDO model contracts, the overall
responsibilities of the resp~ctive parties for storage include
the obligation to provide suitable storage facilities. Article
12.4.1 of UNIDO-TKL states:

"The CONTRACTOR shall be obliged to arrange for
and have ready adequate warehouse facilities ,at the Site
to receive packages. In the event that permanent facilities
are not ready or available, the CONTRACTOR shall
provide adequate temporary facilities at his cost in good
time at the Site."

57. However, the purchaser must provide the land on
which theSe facilities are to be located. Article 5.3 provides:

"The PURCHASER shall secure and make available to
the CONTRACTOR not later than the Effective Date of
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the Contract: the land indicated on the lay~out and plot
plan for construction of the Works, free of all encum
brances, including the necessary right of way. The
PURCHASER shall also make available adequate space
for storage depots at or near the Site."

58. On the other hand, according to the provisions
of UNIDO-CRC, under which the purchaser is reponsible for
storage (see paragraph 52, above) the obligations of the
contractor for the provision of land and storage facilities
are limited. He must merely (through his appointed "site
representative") "advise the PURCHASER on storage at
Site" (article 4.15). The land and facilities for storage must,
presumably, be provided by the purchaser.

59. Under ECE 188A/574A; although thll contractor
is apparently responsible for storing materials and equipment ,
the purchaser must provide the storage facilities. According
to clause 6.1(d) the purchaser must provide the contractor
(free of charge, unless otherwise agreed) with closed or
guarded premises on or near the site as a protection against
theft and deterioration of the plant to be erected, of the
tools and equipment required therefor, and of the clothing
of the contractor's employees.

60. With limited exceptions, FIDIC-EMW does not
deal expressly with issues of storage on site. It does, however,
impose general responsibilities upon the contractor with
respect to fencing, lighting and guarding the works. Clause
14.2 states that:

"Unless otherwise agreed the Contractor shall be res
ponsible for the proper fencing, lighting, guarding and
watching of all the Works on the Site until taken over. .."

Under this form, "Works" is defined to include "all Plant
to be provided ... by the Contractor under the Contract"
(clause l.l(j)); and "Plant" means "machinery, apparatus,
materials, articles and things of all kinds to be provided
under the Contract other than Contractor's EqUipment"
(clause 1.1(c).13 Accordingly, the contractor's obligations
with respect to fencing, lighting, guarding and watching the
works extend to materials and equipment stored on site.

6 r. Some of the forms under study contain special
provisions dealing with the storage of materials or equip
ment, the delivery, acceptance or use of which, in the
works, is delayed. FIDIC-EMW applies these provisions to
"delayed Plant", which is defined as follows:

"For the purposes of this Clause only: 'delayed Plant'
means either (a) Plant which by delay or failure on the
part of the Engineer to give such authorisation as is
mentioned in Sub-Clause I of this Clause 14 or from any
cause for which the Employer or some other contractor

13 Fqr the definition of "works" and "plant" in the forms under
stud)!, see Part Two, IV, Interpretation of Contracts, paraS. 84-94.

14 Sub-clause 1 provides, inter alia, that "l?lant or Contractor's
Equipment shall be delivered to the Site only upon an authorisation
in writing applied for and obtained by the Contractor from the
Engineer."

employed by him is responsible the Contractor is pre
vented from delivering to. the Site at the time specified
for the delivery thereof or, if no time is specified, at the
time when it is reasonable for it to be delivered having
regard to the date by which the Works ought to be com
pleted; or (b) Plant which has been delivered to the Site
but which by delay or failure on the part of the Engineer
or from any cause for which the Contractor is not res
ponsible the Contractor is for the time being prevented
from erecting ...;' (Clause 26.2)

62. Under certain circumstances, the Contractor must
store, protect and preserve the "delayed Plant", and provide
insurance coverage for it. First, the contractor must under
clause 26.3 notify the purchaser and the engineer of
readiness for delivery. Thereafter, clause 26.4(a) provides as
follows:

"There shall be included in the Contract Price a sum...
for storing and taking reasonable measures to protect
and preserve the delayed Plant from and inSUring it (to
the extent that it can be insured) against loss, deteriora
tion and damage however caused from the date of the
said notice or the normal delivery date if this shall be
later until the Contractor shall no longer be prevented
from delivering the delayed Plant or (as the case may be)·
erecting it ..."

63 ~ However i after receipt of the notice referred to
in clause ~6.3 (see paragraph 62, above) the purchaser may
assume responsibility for storing,protecting and preserving
the "delayed plant". And the purchaser must assume this
responsibility .after receiving further notices from the con
tractor:

"The Employer may at any time after receipt of the
notice referred to in Su~-Claus.e 3 of this Clause assume
responsibility for storing, protecting and preserving'the
delayed· Plant. If at any time after the expiration of 12
months from the date of the said notice or at any time
after the delayed Plant has been delivered to the Site
the Employer shall not have assumed such responsi
bility the Contractor may by a further notice in writing
expiring 30 days after receipt thereof by the Employer
require the Employer to assume the responsibility afore
said and upon the expiration of the last mentioned
notice the Employer shall assume such responsibility
provided always that, if notice to proceed15 shall be given
within 30 days after receipt by the Employer of the last
mentioned notice given by the Contractor, this para
graph of this Sub-Clause shall not operate." (Clause 26.5)

64. It is clear from further provisions in FIDIC-EMW
that storage and protection of the "delayed Plant" by the
contractor is obligatory, and not optional. After receiving
notice to proceed, clause 26.6 requires the contractor to

15 "Notice to proceed" means notice in writing from the engineer
to the contractor that delayed plant may forthwith be delivered or
erected (clause 26.2).
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examine the "delayed Plant", and remedy any deterioration
and defects:

"After receipt of notice to proceed the Contractor
shall after due notice in writing to the Engineer and if
required by the Engineer, in his presence, examine
the delayed Plant, ... and make good any deterioration
or defect therein that may have developed or loss there
of that my have occurred after the normal delivery date
or (if later) the date when the Contractor was by such
delay, failure or other cause as before-mentioned first
prevented from erecting the delayed Plant."

65. The next provision (clause 26.7) states that the
costs of this examination and repair work is to be included
in the contract price to be paid by the purchaser to the con
tractor, unless the loss was caused, inter alia, by a failure
of the contractor to store and preserve the "delayed Plant";

"There shall be included in the Contract Price a rea
sonable sum for making the examination referred to in
Sub-Clause 6 of this Clause and in making good any
deterioration, defect or loss as therein mentioned except
insofar as the same was caused by faulty worksmanship
or materials or by the Contractor's failure to take the
measures referred to in paragraph (a) of Sub-Clause 4
of this Clause or in Clause 15.1(a) (Care of the Works) ..."

66. Thus, if the contractor fails to take appropriate
measures to store and protect the "delayed Plant", he must
remedy at his own expense any deterioration or defects
caused to the "delayed Plant" by such failure.

67. Under ECE 188A/574A the contractor must
arrange for the storage of equipment of which the purchaser
fails to accept delivery on the due date, "at the risk and
cost of the Purchaser". Clause 10.1 provides:

"If the Purchaser fails to accept delivery of the Plant
on due date, he shall nevertheless make any payment
conditional on delivery as if the Plant had been delivered.
The Contractor shall arrange for the storage of the Plant
at the risk and cost of the Purchaser. If required by the
Purchaser, the Contractor shall insure the Plant at the
cost of the Purchaser. Provided that if the delay in accept
ing delivery is due to one of the circumstances men
tioned in Clause 25 and the Contractor is in a position
to store it in his premises without prejudice to his busi
ness, the cost of storing the Plant shall not be borne by
the Purchaser."

C. Access to storage facilities

68. In the course of implementating the contract,
the contractor will require access to the storage facilities.
The UNIDO model contracts contain provisions specifically
authorizing such access. Article 13.6 of UNIDO-CRC pro
vides:

"The CONTRACTOR and his authorized personnel
shall have free access to the Site, storage yards; fabrica-

tion shops, facilities for the supply of utilities and
laboratories, which are set up or intended for use for
establishing the Plant."

69. UNIDO·TKL contains a comparable provision
(article 13.11)

[A/CN.9/WG.V/WP.7/Add.4*]

XIII. PRICE

A. General remarks

1. The, determination of the price to be paid by the
purchaser in a works contract is important for both parties.
The purchaser must know at the conclusion of the contract
how much the project will cost him, and the financial
resources he must obtain. The contractor must be able to
estimate his profits. Both parties are interested in mini
mizing the possibility of later disputes on this issue.

2. The price in a works contract covers not only the
supply of plant and machinery, but also the provision
of different services connected with the works .and the
transfer of technology. A considerable period of time may
elapse between the drawing up of plans and specifications,
and the supply and erection of the plant, and accordingly
there is a risk of price increases of the materials andser
vices to be supplied. The quantity of the work,to be done
and the quality of the material to be supplied cannot be
exactly determined at the time of conclusion of the con
tract. Accordingly, determination of the price is more diffi
cult than in simpler types of contracts.

3. In view of the fact tkat the, price in a works contract
will consist of a large sum of money, parties will normally
agree on the price of most items at the .conclusion of the
contract. As regards the supply of services, if the .price is
not fixed at the time of concluding the contract, it may
under most legal systems be determined later on thy basis
of trade usage or price lists approved by public authorities.
Under some legal systems, however, it is essential that as
regards goods to be supplied the price, or a method for de·
termining it, is agreed at the time of concluding the con
tract. It may be noted, however, that article 55 of the Sales
COhvention provides:

"Where a contract has been validly concluded but
does not expressly or implicitly fix or make provision
for determining the priCe, the parties are considered, in
the absence of any indication to the contrary, to have
impliedly made reference to the price generally charged
at the time of the conclusion of the contract for such
goods sold under comparable circumstances in the trade
concerned."

* 22 February 1982.
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4. In international trade three methods of pricing a
works contract have been developed:

(a) The price may be a lump-sum. The price thus
stipulated is, in general, to remain constant even though the
cost of performance by the contractor turns out to be
higher than anticipated;

(b) The price may be determined on the basis of sched
ules or tariffs of cost for work or time units, taken together
with an estimate made of the anticipated extent of work.
The final price to be paid will be definitely known only at
the conclusion of performance;

(c) Parties may agree on a cost reimbursable price.
In this case the purchaser is to pay all costs incurred by the
contractor in connection with the anticipatp.d work, to
gether with a fee for the procurement of supplies and ser
vices effected by third parties, and for co-ordination and
inspection of the work.

5. While most contracts will reflect preponderantly
one of the above-mentioned approaches to pricing, it is
unlikely that one approach will be adopted for all items
under the contract. For in every contract it will be more
convenient to price a few items on other bases other than
the main one that is adopted. Techniques may also be
adopted to offset the disadvantages of each method of
pricing, e.g. the uncertainty created by pricing on the basis
of schedules and tariffs may be mitigated by fixing a ceiling
price of the contract.

6. Under most legal systems the principle of "nomi
nalism" is applied to currency questions, i.e. the price to
be paid is not automatically increased or decreased in case
the value of the money has changed between the time of
the conclusion of the contract and the time of payment in
terms of its exchange rate in relation to other currencies or
in its purchasing power. In works contracts, there may,
therefore, be clauses aimed at the protection of the parties
against the effects of currency fluctuations, and dealing
with the rate of exchange to be applied. In the forms under
study only the FIDIC Conditions deal with these problems.
Clause 72 of FIDIC-CEC provides in this respect as follows:

"( l) Where the Contract provides for payment in
whole or in part to be made to the Contractor in foreign
currency or currencies, such payment shall not be sub
ject to variations in the rate or rates of exchange between
such specified foreign currency or currencies and the
currency of the country in which the Works are to
be executed.

"(2) Where the Employer shall have required the
Tender to be expressed in a single currency but with
payment to be made in more than one currency and the
Contractor has stated the proportions or amounts of
other currency or currencies in which he requires pay
ment to be made, the rate or rates of exchange applic
able for calculating the payment of such proportions or

amounts shall be those prevailing, as determined by the
Central Bank of the country in which the Works are to
be executed, on the date thirty days prior to the latest
date for the submission of tenders for the Works, as
shall have been notified to the Contractor by the Em
ployer prior to the submission of tenders or as provided
for in the tender documents.

"(3) Where the Contract provides for payment in
more than one currency, the proportions or amounts to
be paid in foreign currencies in respect of Provisional
Sums items shall be determined in accordance with the
principles set forth in sub-clause (1) and (2) of this
Clause as and when these sums are utilised in whole or
in part in accordance with the provisions of Clause 58
and 591 hereof."

A similar provison is contained in clause 43 of FIDIC-EMW.

B. Methods a/pricing work

1. Lump-sum price

7. A significant factor in determining the most appro
priate method of fixing the price is the nature of the con
tract. A lump-sum price is usually provided in projects where
significant changes in the extent and design of the work are
not envisaged. Thus a lump-sumprice is likely to be stipula
ted in a turnkey contract, where the contractor bears the
total responsibility for carrying out and completing a clear
ly identified project. How~ver, a lump-sum price may be
used in other types of w6rks contracts as well, in particu
lar in fixing the price of plant and machinery to be supplied.

8. UNIDO-TKL provides for a fixed price for ~the plant
and machinery and for most of the services connected with
the execution of a works contract. Under article 20.1 2 of
UNIDO-TKL a fixed price is stipulated for the following
items:

(a) The supply of plant, equipment, and materials ex
site (inclusive of the complete engineering and related ser
vices);

(b) The granting of the licences and know-how for the
plant;

(c) The detailed civil engineering design work, and
completion of all civil works, including road, (rail) and tele
phone connections and related services;

(d) The complete erection of plant and equipment
including the supply of erection materials and hire of erec
tion equipment and related services;

(e) Services related to management,operation and
supervision, and

1 See Part Two, VI, Sub·contracting, paras. 18-19.
2 For the reimbursable price element in this model contract,

see para. 21 below.
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if) The provlslOn of training facilities for the pur·
chaser's personnel.

9. UNIDO·CRC provides for a combination of a fixed
and reimbursable price, but the categorization of the items
of the contract are different from that under UNIDO·TKL.
Under article 20.1 3 of UNIDO-CRC a fixed lump-sum price
is stipulated for the foUowing items:

(a) The granting of the licences and know-how for the
plant;

(b) The supply of basic and detailed engineering;

(c) The supply of procurement, inspection and ex
pediting services; and

(d) The provision of training and training facilities.

10. Under article 20.1 of UNIDO-STC a fixed lump-
sum price is stipulated for the foUowing items:

(a) The supply of the equipment (FOB or FOR);

(b) The transport of the equipment (optional only);

(c) The procurement of spare parts and the purchase
of specialized equipment, such as erection equipment, or
other materials;

(d) The granting 'of the licences, know-how and the
supply of basic and detailed engineering for the plant; and

(e) The provision of training and training facilities.

11. A footnote to article 20.4 of UNIDO-CRC states
that the price for the supply of the plant, equipment and
materials could be partly in the form of a firm price and
partly in the form of reimbursable price.

12. Clause 7.2 of ECE 188A/574A provides that the
price for the erection may be partly in the form of a lump
sum and partly in the form of a reimbursable price.

2. Pricing on basis of time incurred and work done

13. If the extent of the work cannot be determined
accurately in advance, a practicable method for pricing is
to record the hours spent on work by the contractor and
his personnel, the quantities of any materials supplied,
and the extent of work done; and to pay the contractor in
accordance with the record.

14. ECE 188A/574A makes provision for pricing on a
daywork basis in respect of the erection of a plant. Clause
7.1 states that when erection is carried out on a time basis
certain items shall be separately charged: the living expen
ses of the contractor's employees; the time worked, which
is to be calculated by reference to the number ofhours certi
fied as worked in the time-sheets signed by the purchaser;
and time necessarily spent on preparation for journeys;
journeys themselves; daily travel between lodgings and site;
and waiting when work is prevented by circumstances for
which the contractor is not responsible.

3 Ibid.

15. Under FIDIC-CEC the engineer has the power to
order additional or substituted work to be done. Such work
is to be priced on a time basis. Clause 52.4 provides:

"The Engineer may, if, in his opinion it is necessary
or desirable, order in writing that any additional or sub
stituted work shaU be executed on a daywork basis. The
Contractor shall then be paid for such work under the
conditions set out in the Daywork Schedule included in
the Contract and at the rates and prices affixed thereto
by him in his Tender."

16: Pricing on the basis of time spent on the work, and
measurement of the work done, requires agreement on pro
cedures for the computation of time and the measurement
of work. Thus, clause 52.4 of FIDIC-CEC (see paragraph 15,
above) provides that the contractor must deliver each· day
to the engineer's representative a statement of the names,
occupation and time of aU workmen employed, and of the
description and quantity of aU materials used, while clause
56 provides a procedure for the measurement of work.

17. It may not be possible to make an exact advance
assessment of the duration of the work required of certain
categories of personnel, and pricing their services on a time
basis may be convenient. Thus, in regard to payment nf
expatriate personnel, article 20.7 of UNIDO-CRC provides:

"The PURCHASER will pay to the CONTRACTOR
daily rates in accordance with the schedule of char
ges ... for each Day of absence from the (respective)
normal place of work in (country) of the specified ex
patriate personnel supplied by the CONTRACTOR."

18. Article 20.8 of UNIDO-CRC deals with overtime
of expatriate personnel and states:

"The daily rates . . . shall be related to a normal
working week of (48) hours,· with, at least, one 'Day
included as a holiday. In the event of any overtime for
expatriate staff (excluding engineers, and any other
staff who would not normally be paid overtime in their
home country), or for work on weekly holidays or pub
lic holidays in (pURCHASER's country) the expatriate
personnel shall be paid overtime charges at the rates
contained in Annexure ..."

3. Reimbursable price

19. Like pricing on the basis of time incurred and work
done, pricing on a reimbursable basis will be convenient
when the extent of the work, cannot be accurately deter
mined in advance. In addition, the fixing of schedules or
tariffs of cost may be diffkult e.g. where a major part of
the work is to be done by SUb-contractors, and the rates to
be charged by them are unknown at the time of the con
clusion of the contract. Again, the contractor may require
the high degree of protection from loss which a reimburs
able contract affqrds.
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20. FIDIC-CEC provides that the contract price shall
include the price Pilid by the contractor to nominated sub
contractors.4 Clause 59(4) provides:

"For all work executed or goods, materials, or ser
vices supplied by any nominated Sub-Contractor, there
shall be included in the Contract Price:

"(a) the actual price paid or due to be paid by the
Contractor, on the direction of the Engineer,and in
accordance with the Sub-Contract;

"(b) the sum, if any, entered in the Bill ofQuan
tities for labour supplied by the Contractor in connec
tion therewith, or if ordered by the Engineer ... ;

"(c) in respect of all other charges and profit, a
sum being a percentage rate of the actual price paid or
due to be paid calculated (at a specified rate) ..."

FIOIC-EMW contains a comparable provision in clause 39.4.

21. In article 20.1, UNIOO-TKL expressly stipulates
a reimbursable price for the supply of spare parts, and in
article 10 provides a procedure for their purchase. Under
article 20.6 of UNIDO-CRC, services related to management
and supervision are priced on a reimbursable basis.

22. The uncertainty as to amount inherent in a reim
bursable price may be mitigated by the parties agreeing on
an estimate of cost without any undertaking by the con
tractor to guarantee the correctness of the estimate.
Article 2.5 of UNIOO-CRC, for example, provides for esti
mated costs of supplies and services connected with the
proje~t, including know-how and basic engineering, pro
curement, inspection and expediting, training, site super
vision, and materials and equipment, and provides that
the parties acknowledge that the estimate shall not consti
tute a guarantee of project cost. Article 2.6 of UNIOO-CRC
states:

"It is acknowledged that the estimate of the cost of
all Equipment and Materials, FOB/FOR ... is an esti
mated amount ... The CONTRACTOR shall submit to
the PURCHASER within four (4) months of the Effec
tive Date of the Contract a revised estimate of the FOB/
FOR cost of all EqUipment and Materials to be procured
under this Contract. The estimates shall be broken up by
Plants and by sections thereof, to the extent practicable."

23. Like a contract priced on a time and measurement
basis, a cost reimbursable contract necessitates an extensive
record keeping which may place a special responsibility on
the contractor. Article 23.1 of UNIOO-CRC provides:

"The CONTRACTOR shall keep adequate books of
accounts and time-logs in accordance with the form and
procedure required by the PURCHASER with regard to
charges incurred and purchases made/payments effected

4 As to the meaning of "nominated sub-contractor", see Part
Two, VI, Sub-contracting, para. 18.

on behalf of the PURCHASER up to a period of two
years following Final Acceptance of the Plant, if:

"23,1.1 any price or part of a price under pro
visions of Article 20 is based on time charges;

"23.1.2 provision has been made in the Contract
for the CONTRACTOR to make purchases/effect pay
ments up to a prescribed value on behalf of the PUR
CHASER."

4. Price currency

24, The contract price must be fixed in a currency. In
principle it must be paid in· that currency unless· otherwise
provided by the parties or the applicable law. The pur
chasers from a country which does not have a freely conver
tible currency, in particular, from developing countries or
countries which have imposed currency restrictions, may
have an interest in ensuring that a part of the price should
be paid in. the currency of their country. In practice such a
contract provision may be stipulated for performance of
work the cost of which the contractor must bea,r in local
currency. Article 20.9 of UNIOO-TKL, for example, pro
vides that payment for management and training, which is
to b~ on site, shall be made partly in Jocal currency.

XIV. REVISION OF PRICE

A. General remarks

25. Even if the price is fixed and firm, the parties may
agree that it be revised in specific circumstances. Such a
revision may increase or reduce the price.

26. Provisions on price revision are agreed upon by the
parties because of the complex nature of a works contract
and the long-term character of its execution. There are a
number of such provisions in the forms under study. They
provide for revision mainly in the following circumstances:
changes in the extent and scope of the contract, furnishing
of additional supplies and services, and incurring of addi
tional costs in performance.

27. Under some provisions in the forms under study,
the contractor is entitled in certain circumstances to claim
payment of costs incurred by him. Such provisions of a cost
reimbursable nature can be found even in contracts with a
lump-sum price. Iii some cases where the purchaser is ob
liged to pay costs connected with his failure to perform an
obligation, it may, however, not be quite clear whether
such costs are to be considered as damages or an additional
price. The provisions are regarded as relating to price
revision, and are considered in this chapter, where it appears
that the obligation to pay costs is not dependent on absence
of exonerating circumstances or fault on the part of the
purchaser.
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B. Changes in extent and scope ofwork

28. During performance, the contractor or the pur
chaser may find that due to certain factors it is impos
sible to carry out the work exactly as planned. In the forms
under study, it is noted that the following factors may re
quire a deviation from strict performance in accordance
with the contract and thereby necessitate a proportionate
adjustment of the price.

1. Incorrect data supplied by engineer or by purchaser

29. Clause 6.3 of FIOIC-EMW states that the purchaser
has to pay the contractor for alterations of the work neces
sitated' by reason of! incorrect drawings or information in
writing supplied by the purchaser or engineer. s

30. Under clause 17 of FIDIC-CEC incorrect data sup
plied in writing by the engineer or his representative can
obligate the purchaser to pay costs conneCted with the
rectification of errors based on such data. 6

2. Uncertainty in contract documents

31. Where the documents forming the contract contain
ambiguities or discrepancies which are resolved through
instructions issued by tb.e engineer, and compliance with
such instructions involves costs for the contractor which he
could not reasonably have foreseen, clause 5(2) of FIDIC
CEC requires the purcha&er to pay the contractor additional
sums.

3. Change in physical conditions

32. Clause 12 of FIDIC-CEC provides that additional
costs are to be paid if the contractor encounters on the
site physical conditions (other than climatic conditions) or
artifical obstructions which an experienced contractor
could not reasonably have foreseen. The engineer decides
whether the physical conditions could not reasonably have
been foreseen by an experienced contractor and certifies
the additional cost to be paid by the purchaser. FII)IC
EMW contains a similar provision in clause 24.

4. Changes in loeallaws

33. Subsequent changes in administrative legislation
of the country where the works are to be constructed
can substantially affect the scope and cost of works con
tracts. 7 Most of the forms under study co'ntain provisions
designed to safeguard the contractor, toa certain extent,
against unforeseen contingencies of this kind.

34. Thus under clause 70(2) of FIDIC-CEC, if after
the date thirty days prior to the latest date for submission

5 See A/CN.9/WG.V/W~.4/Add.l, I, Drawings and Descriptive
Documents, para. 23 (Yearbook ... 1981, part two, IV, B, 1).

6 See A/CN.9/WG.V/WP.4/Add.2, VII, Quality, para. 55 (Year
book ... 1981, part two, IV, B, 1).

7 See A/CN.9/WG.V/WP.4/Add.7, XVIII, Applicable Law,
paras. 95-100 (Yearbook,. ,1981, part two, IV, B, 1).

of the tenders there occur in the country where the works
are to be executed changes in local laws which cause
additional or reduced cost to the contractor, such cost is to
be certified by the engineer and paid by or credited to the
purchaser. FIDIC-EMW contains a similar provision in
clause 52.2.8

35. UNIDO-TKL deals with the adverse impact on the
parties' obligations due to changes in local laws in article
36,2, which provides:

" . , . In the event that any code, law or regulations
are enacted after the Effective Date of the Contract
(which are proven to the satisfaction of the PURCHA
SER), to have adverse effect on the CONTRACTOR's
obligations, scope of work, prices and/or time schedule
under this Contract, the PURCHASER shall either:

"36.2.1 obtain appropriate exemption(s) from the
relevant authorities on the CONTRACTOR's behalf; or

"36.2.2 negotiate with the CONTRACTOR for
commensurate change(s) in the scope of the work to be
performed under the Contract, together with such
changes in price as properly reflect the actual increased
costs that are anticipated. The increased amount shall be
subject to full audit by the PURCHASER ..."

36. ArtiCle 15.3 of UNIDO-CRC specifies the circum
stances in which the contractor is entitled to claim addi
tional payment in the event that observance of local laws
results in additional costs. This article provides:

"The CONTRACTOR shall be entitled to claim
for additional costs .. , when a modification, change or
variation OCGurs in the event of anyone of the following:

"1.

"2. Any additional engineering/re-engineering re
quired for compliance with applicable laws and in con
formity with local statutes consequent on changes in
such laws/statutes enacted after the signing of the Con
tract.

"3. Any additional engineering/re-engineering re
quired for compliance with local statutes consequent on
changes in environmental protection standards ..."

5. Variation of work

37. Revision of the price required 9Y variation of the
work by the parties is dealt with in Part Two, III~ Variation.

6. Technological innovations

38. A works contract may provide that the contractor
is to carry out the mechanical work in accordance with
additional superior standards which become known to hiln
after the conclusion of the contract. In that event one of

8 Ibid., para. 107.
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the questions that arises is which party will pay for the
use of the new superior standards which become known
to the contractor.

39. Under UNIOO-TKL and UNIOO-CRC the con
tractor is obliged to make available to the purchaser new
improved standards that may become available. Article
7.3 provides:

"The CONTRACTOR shall ensure that the Process
Licensors and the CONTRACTOR shall make available
to the PURCHASER ...

"7.3.1

"7.3.2 On payment, at a reasonable cost, and on
agreed terms, including extension of secrecy ,agreements,
rights to use proprietary processes developed or acquired
by the CONTRACTOR including patented processes
which could result in significant improvements in the
capacity, reliability and efficiency of the Plant, and
quality of the Products."

40. Under UNIOO·TKL and UNIOO-CRC the purcha-
ser and the contractor are,however, obliged under certain
conditions to exchange at no extra charge information on
any new and improved .operating techniques and preven
tive maintenance. Article 7.3.1 states:

"The CONTRACTOR shall ensure that the Process
Licensors and the CONTRACTOR shall make available
to the PURCHASER...

"7.3.1 Free of charge, developments and improve
ments in operating. techniques, preventive maintenance
and safety measures applicable to the Plant, and other
nilevant technical data and information which is made
available free of cost by the Process Licensors to other
licencees within the same period. The PURCHASER will
also make available to the Process Licensor and CON
TRACTOR, free of charge, any improvements in oper
ating techniques which the PURCHASER shall have made
in the same period."

C. Furnishing ofadditioYUlI supplies and services

41. In some cases although there .may be' no change
in the extent and scope of the work itself, certain factors
may necessitate the furnishing of additional supplies and
services in connection with the work. Under certain con
ditions the contractor is entitled in such cases to claim pay
ment of costs connected therewith. In the forms under
study the following categories of cases are fC'und in which
the contractor is entitled to claim additional payment.

1. Protection ofhighways and bridges

42. Clause 30(2) of FIOJC-CEC states:

"Should it be found necessary fOf the Contractor
to move one or more loads of Constructional Plant,
machinery or pre-constructed units . . . over part of a

highway or bridge, the moving whereof is likely to dam
age any highway or bridge unless special protection or
strengthening is carried out, then the Contractor shall
before moving the load on to such highway cir bridge
give notice to the Engineer ... of ... his proposals for
protection or strengthening the said highway or bridge.
Unless within fourteen days of the receipt of such

.notice the Engineer shall by counter-notice direct that
such protection or strengthening is unnecessary, then the
Contractor will carry out such proposals ... and, unless
there is an item ... in the Bill of Quantities for pricing
by the Contractor of the necessary works for the protec
tion or strengthening aforesaid, the costs thereof shall be
paid by the Employer to the Contractor."

2. Additional tests

43. Under some works contracts' the purchaser or a
person authorized by him may check the quality of the
equipment or the plant even during its production and en~c

tion. In such cases clause 36(4) of FIOIC-CEC provides
that the costs connected with quality tests that are not
provided for by the contract are to be paid by the pur
chaser unless the tests show lack of conformity with the
contract:

"If any test is ordered by the Engineer which is
either

"(a) not so intended9 by or provided for, or

"(b) (in the cases above mentioned) is not so
particularised, or

"(c) though so intended or provided for is ordered
by the Engineer to be carried out by an independent
person at any place other than the Site or the place of
manufacture or fabrication of the. materials tested,

"then the cost of such test shall be borne by the Con
tractor, if the test shows the workmanship or materials
not to be in accordance with the provisions of the Con
tract or the$ngineer's instructions, but otherwise by the
Employer."

3. Inspection during ere9tion

44, The engineer or purchaser may find it advisable to
send a representative or technical consultant during the
erection to enter the site to check the contractor's com
pliance with his obligations. Such inspection may, however,
entail the provision of additional services by the contrac
tor. Under UNIOO-TKL the contractor shall be entitled to
additional payment for such services unless the inspection
arose from a n~:m-fulfilment oJ the contractor's obligations.
Article 13.15 states:

"If the sending on the Work and/or the Site of a
third party under article 13.14 does not arise from any

9 Under the contract.
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non-fulfilment of the CONTRACTOR's obligations and,
in addition, could not have been reasonably foreseen or
anticipated by tile CONTRACTOR when entering into
this CONTRACT, and, if proven to the reasonable satis
faction of the PURCHASER, the CONTRACTOR has
incurred expense in complying with article 13.14 in res
pect of such third party, the PURCHASER ... shall pay
to the CONTRACTOR the necessary cost of any ser
vices provided by the CONTRACTOR."

45. Article 13.8.1 ofUNIDO·CRC provides:

"If the sending of such a technical· consultant under
Article 13.8 above involves delays and/or entails expen
ses incurred by the CONTRACTOR, the PURCHASER
shall pay to the CONTRACTOR these expenses andthe
contractual time schedule shall be adjusted accordingly."

4. Samples

46. Clause 36(2) of FIDIC-CEC states that all samples
shall be supplied by the contractor at his own cost if the
supply thereof is clearly intended by or provided for in
the contract, but if not, then at the cost of the purchaser.

5. Uncovering works and making openings

47. Clause 38(2) of FIDIC-CEC deals with the un
covering of the civil engineering work. If this work is
uncovered at the request of the engineer, costs connected
therewith must be borne by the purchaser provided that
the covering up was done with the approval of the engineer
and the parts covered up are found to be properly execu
ted. lO

6. Repairs during maintenance period

48. With regard to the execution of repairs to the work
during the maintenance period, clause 49(3) of FIDIC-CEC
stipulates that the purchaser is obliged to pay for repairs
which do not result from a breach of obligation by the con
tractor. 11

7. Detection ofdefects

49. Clause 50 of FIDIC-CEC states:

"The Contractor shall, if required by the Engineer ...
search ... for the cause of any defect ... appearing duro
ing the progress of the Works or in the Period of Main
tenance. Unless such defect ... shall be one for which
the Contractor is liable mder the Contract, the cost of
the work carried out by the Contractor in searching ...
shall be borne by the Employer."

10 See A/CN:9/WG.V/WP.4/Add.3, VIII, Inspection and Tests,
para. 47 (Yearbook ... 1981, part two, IV, B, 1).

11 See A/CN.9/WG.V/WP.4/Add.6, XVI, Rectification ofDefects,
para. 97 (Yearbook ... 1981, part two, IV, B, 1).

8. Services or facilities to other contractors employed by
purchaser, or to workmen ofpurclurser

50. Where the contractor, on the request of the engin
eer, provides any facilities, services or plant to other con
tractors employed by the purchaser or to workmen em
ployed by the purchaser, under clause 31 of FIDIC-CEC the
purchaser must pay the contractor a reasonable sum for the
provision of such facilities, services or plant.

9. Exploratory excavations

51, Clause 18 ofFIDIC-CEC provides:

"If, at any time dUring the execution of the Works,
the Engineer shall require the Contractor ... to carry
out exploratory excavations, such requirement . . .
shall be deemed to be an addition . . . unless a pro
visional sum· in respect of such anticipated work shall
have been included in the Bill of Quantities."

D. Additional costs

52. Even if the contractor is not called upon to pro
vide additional supplies and services there are certain fac
tors such as delay or disruption of the contractor's arrange
ments or methods of work which may cause additional ex
penses to him in performing the contract. Some provisions
of the forms analysed deal with the increase of price in
such cases.

1. Prolongation or suspension ofwork

53. The ECE General Conditions contain express pro
vision for revising the contract price in cases where the erec
tion is delayed for a cause for which the purchaser or
engineer is responsible. Clause 7.2 of ECE 188A/574A
provides:

"When erection is carried out for a lump sum, the
quoted price includes all the items above mentioned.
Provided that if the erection is prolonged for any cause
for which the Purchaser or any of his contractors other
than the Contractor is responsible and if as a result
the work of the Contractor's employees is suspended
or added to, a charge will be made for any idle time,
any extra work, any extra living expenses of the Con
tractor's employees and the cost of any extra journey."

54. The purchaser or engineer is sometimes entitled to
suspend the performance of the work when, in his opinion,
it is necessary to do so, even in the absence of breach of
contract by the contractor. In such cases the contractor is
entitled to payment of additional costs caused by the
suspension. Article 32.4 of UNIDO-CRC provides that the
contractor, upon the expiration of the period of suspension,
shall be reimbursed for his reasonably justified additional
costs evidenced by necessary documentation. Clause 40(1)
of FIDIC-CEC stipulates that the contractor is entitled to
payment of extra cost connected with the suspension of the
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work ordered by the engineer, unless the suspension is
necessary by reason of some default on the part of the
contractor, or due to climatic conditions on the site or
nece~sary for the proper execution or the safety ot the
works. insofar as such necessity does not arise from any act
or default by the engineer or the purchaser or from any of
the excepted risks. 12

2. Circumstances beyond control

55. According to the UNIDO model contracts the con
tractor is entitled, inter alia, to compensation for additional
costs arising out of specified occurrences (e.g. vandalism)
beyond his control whil;h damage or delay the workrequired
to be undertaken under the contract. (UNIDO·TKL, article
19.1, TextB, and UNIDO·CRC, article 19.1, Text B)

56. Under clause 65(4) ofFIDIC-CEC, the contractor
is entitled to any increased cost of execution of the work
resulting from special risks. Special risks are defined in
clause 65(5) to include rebellion, revolution, insurrection,
civil war,. and commotion or disorder not solely restricted
to the employees of the contractor or sub-contractor.

3. Delay in giving possession ofsite

57. If the contractor incurs costs from failure on·the
part of the purchaser to· give possession of the site in
accordance with the con tnict, the engineer is, under clause
42(1) of FIDIC-CEC, to certify the sum to be paid by the
purchaser to the contractor to cover the costs incurred.

4. Delay in· issuing drawings or orders

58. Under clause 6(4) of FIDIC·CEC the contractor is
entitled to be paid the reasonable amount of costs incurred
d\le to any failure of the engineer to issue within a reasonable
time any drawing or order requested by the contractor in
accordance with the contract terms.

5. Failure to issue interim certificates or make payment

59. Clause 41.2 of FIDIC-EMWprovides:

"If the Engineer fails to issue an interim certificate ...
or if the Employer fails to make any payment ... the
Contractor shall be entitled to stop the Works after
giving 14 days' notice in writing to the Employer and the
Engineer of his intention so to do, until the said certifi·
cate be issued or payment be made as the· case may be,
in which case the expenses of the Contractor occasioned
by the stoppage and the subsequent resumption of work
shall be included in the Contract Price."

6. Delayed deliyery caused by engineer or purchaser

60. Under clause 26.1 of FIDIC-EMW a written authori
zation by the engineer is reqUired before the plant or the

12 See A/CN.9/WG.V/WP.4/Add.6, XVI, Rectification o!De!ects,
para. 83 (Yearbook ... 1981, part two, IV, B, 1).

contractor's equipment Can be delivered to the site. If the
engineer fails to give such authorization in time for reasons
for which he or some other contractor employed by him is
responsible and the contractor is prevented from delivering
in accordance with the contract terms, the contract price
is to include certain resulting costs incurred by the contractor
(clauses 26.2, 26.3 and 26.4).

7. Purchaser elects to use higher cost materials

61. In a works contract, the purchaser, particularly
in a developing country, may have a right to decide that
materials and equipment of a local origin shall be used when
available. A problem can arise in the event of an increase
in th,e cost of local materials subsequent to the conclusion
of the contract. In a cost reimbursable contract the con
tractor would be reimbursed the cost of the higher priced
local materials. In respect of a lump-sum contract, a question
that arises is which party will bear the additional cost of
local materials. Article 12.6.2 of UNIDO-TKL proVides;

"... The PURCHASER shall have the right to decide
whether materials of local (indigenous) origin shall be
used when available provided that they are in conformity
with the specification ... and in conformity with the
time schedules. In the event that the use oflocal materials
result in higher delivery costs at Site (even though im
ported materials are freely available), the.CONTRACTOR
shall so advise the PURCHASER together with an estimate
of the increased costs. The PURCHASER at his discretion
may decide to use the higher-cost local materials, in which
event an adjustment of price shall be made as necessary."

E. Currency fluctuations

62. The parties may agree on a currency fluctuation
clause (a monetary clause or a purchasing value maintenance
clause) to be included in the contract. 13 In the forms under
study only the FIOIC Conditions deal with this problem.
Clause 70(1) of FIDIC-CEC contains a provision which
may be considered as an index clause. Under this provision
adjustment of the pricefs to be made in respect of the rise
or fall in some costs of the exection of the works. Clause 70
of Part II of FIDIC-CEC, to which clause 70(1) refers,
provides:

"This clause should cover such matters as: Adjustment
of Contract Price, in both local and foreign currency
expenditure, by reason of alteration in rates of wages
and allowances payable to labour and local staff, changes
in cost of materials for permanent or temporary works,
or in consumable stores, fuel and power, variation
in freight and insurance-rates, Customs or other import
duties, the operation of any law, statute, etc; price
adjustment formular to be used, if any."

A similar provision is contained in clause 52.1 of FIDIC
EMW.

13 See Part Two, XIII, Price, para. 6.
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xv. PAYMENT CONDITIONS

A. General remarks

63. Payment conditions express, in time sequence,
the relationship of the obligations to be performed by the
parties, Le. the supply and construction of the works by
the contractor and payment of the price by the purchaser.
Thus payment of the price may precede performance by
the contractor (advance payment) or may be made dUring
performance, or may be made immediately after or within
a certain period of time after the completion of the works
or after the expiration of the guarantee period. Payment
conditions will also usually stipulate the modalities of pay
ment (e.g. the documents against which payment is to be
effected). Each party understandably prefers payment con
ditions which require his performance after performance by
the other party; in addition to financial advantages the risk
connected with failure to perform the contract by the other
party is reduced in such cases as the party required to perform
subsequently may suspend his perfomance if the other
party fails to perform. Some legal systems even permit a
party to suspend performance or to avoid the contract in
cases of anticipatory breach of contract. Article 71 of the
Sales Convention* in this connection provides:

"(1) A party may suspend the performance of his
obligations if, after the conclusion of the contract, it
becomes apparent that the other party will not perform
a substantial part ofhis obligations as a result of:

"(a) a serious deficiency in his ability to perform
or in his creditworthiness; or

"(b) his conduct in preparing to perform or in per
forming the contract.

"(2) If the seller has already dispatched the goods
before the grounds described in the preceding paragraph
become evident, he may prevent the handing over of
the goods to the buyer even though the buyer holds a
document which entitles him to obtain them. The present
paragraph relates only to the rights in the goods as
between the buyer and the seller.

"(3) A party suspending I1erformance, whether
before or after dispatch of the goods, must immediately
give notice of the suspension to the other party and must
continue with performance if the other party provides
adequate assurance of his performance."

64. If there are no payment conditions in a contract;
the applicable law determines when the price is to be paid.
Article 58 of the Sales Convention* in this connection pro
vides:

"(1) If the buyer is not bound to pay the price ~t

any other specific time, he must pay it when the seller
places either th(j 'goods or documents controlling their

* Yearbook ... 1980, part three, I, B.

disposition at the buyer's disposal in accordance with
the contract and this Convention. The seller may make
such payment a condition for handing over the goods or
documents.

"(2) If the contract involves carriage of the goods,
the seller may dispatch the goods on terms whereby the
goods, or documents controlling their disposition, will
not be handed over to the buyer except against payment
of the price.

"(3) The buyer is not bound to pay the price until
he has had an opportunity to examine the goods, unless
the procedures for delivery or payment agreed upon by the
parties are inconsistent with his having such an oppor
tunity."

65. Payment conditions in works contracts are usually
drafted with great care, and in most cases the types of
payment terms mentioned above are combine\i. Whether
and to what extent advance and credit payment conditions
are required will depend upon the kind of commercial
operation, the nature of the work and the amount of the
price.

66. As noted in Part Two, XIII, Price, a single price
may not have been fixed for the total performance to be
made under the contract; the price may be divided into
several parts and each part allocated against a different
item of perfomance (such as supply of equipment, granting
of licence and know-how, erection of the equipment, train
ing' management). The payment conditions may be different
in respect of each of these items.

67. In some works contracts the price is not fixed as
a lump-sum at the time of the conclusion of the contract
but is determined at a later stage on the basis of the extent
of the work executed and costs connected therewith. 14

The payment conditions must be adapted to the method
of pricing used in the contract.

68. The place of payment is another aspect of pay
ment conditions which has important implications for the
parties' legal positions and it may also be important in the
event of currency restrictions. FIDIC-EMW deals with
currency restrictions in clause 42 which provides:

"If, after the date thirty days prior to the latest date
for submission of tenders for the Works, the Government
or authorised agency of the Government of a country
from which any payments under the Contract are to be
made imposes currency restrictions and /or transfer of
currency restrictions in ,relation to the currency or
currencies in which the Contractor is to be paid, the
Employer shall reimburse any loss or damage to the
Contractor arising therefrom, without prejudice to the
right of the Contractor to exercise any other rights or
remedies to which he is entitled in such event."

14 See Part Twp; XIII, Price, para. 4.
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A similar provision is contained in -clause 71 of FIDIC
CEC.

B. Time ofpayment

1. Advance payment

69. Provisions for advance payment are usually inserted
in a works contract to cover the contractor.'s working capital
and other expenses in the initial stages of the project, and
to provide some protection in the event of premature
,termination of the cohtract by the purchaser.

70. FIDIC-EMW contains a provision on advance
payment before or during manufacture of the plant at the
contractor's works. Clause 37.6 states:

"If the Contract provides for progress payments or
other payments in advance, before or during manufac
ture ... details shall be given in Part ... and any amounts
becoming due to the Contractor in respect thereof shall
be included in interim certificates. The making of pay
ments pursuant to this Sub-Clause shall be subject to
the Contractor procuring financial assurance by means
of the bond or guarantee of an insurance company or
bank or other securities approved by the Employer, the
details and terms of which shall be stated in Part ..."

71. The UNIDO model contracts stipulate for advance
payment in respect 0; various items of the work. Under
UNIDO-TKL advance payment is stipulated' in respect
of the following items:

(a) For the granting of licences and know-how, in the
amount of 25% of the contract price lS (article 20.10);

(b) For the supply of plant, equipment, materials ex
site (inclusive of the complete engineering and related
services), in the amount of 10% (article 20.11). Another
10% is to be paid under certain conditions at the end of
six months from the effective date of the contract;

(c) For the detailed civil engineering design work,
and completion of all civil works and other services connec
ted therewith, in the amount of 10% (article 20.12); and

(d) For complete erection of the plant and eqUipment
including the supply of erection materials. and hire of erec
tion equipment and related services, in the amount of 10%
(article 20.13).

72. UNIDO-CRLprovides for the fbllowing amounts
of advance payment in respect of various items of the work:

(a) The granting of the licences and know-how for the
plant, in the amount of 25% (article 20.10.1);

(b) The supply of basic and detailed engineering and
the supply of procurement, inspection and expediting
services, in the amount of 15 % (article 20.11.1); and

15 The percentage is of the contract price for the"items in ques
tion.

(c) The provision of training and training facilities, in
the amount of 15%, upon agreement of the programme
of training (article 20.13).

73. UNIDO-STC contains the following provisions
for advance payment:

(a) The granting of licences, know-how and the
supply of basic and detailed engineering for the plant, in
the amount of 50% (article 20.13.1); and

(b) The supply of equipment, in the amount of 15%
(article 20.14.1).

74. Article 20.17 of UNIDO-TKL provides that ad
vance payment in respect of the items mentioned inparagraph
71 above, shall be made upon the provision of the perform
ance bond or bank guarantee by the contractor as provided
for in the contract. Article 20.14 of UNIDO-CRC contains
an identical provision.

2. Payment during execution ofwork

15. Works contracts normally provide for payments
to be made during the course of the work at specified
stages of the work. Such payments may be based on the
value of the work done and equipment supplied at the date
of payment, or they may be fixed periodical payments
representin.g a percentage of the price.

76. FIDIC-EMW provides for payment against certifi
cates issued by the engineer. Clause 40 provides that the
purchaser shall, dUring the progress of the work, pay to the
contractor within one month from the issue of each interim
certificate a sum equal to 50 per cent of the amount certified.
therein. Under clause 60(1) of FlDIC-CEC payments are
to be made, unless otherwise provided, at monthly intervals.

77. The UNIDO model contracts contain detailed pro
visions setting forth the events in which payment is to be
due and the amounts of such payments. UNIDO-TKL
contains the following provisions for payments during the
execution of the work:

(a) For the granting of licences and know-how, in the
amount of 50% of the price on. receipt by the purchaser of
all the documents concerning know-how and basic engin
eering (article 20.10);

(b) For the supply of plant, equipment, materials ex
site (inclusive of the complete engineering and related
services), 60% of the price to be paid pro rata on shipments
of the equipment and materials (article 20.11);

(c) For the detailed civil enineering design work, and
completion of all civil works and other services connected
therewith, 10% of the price to be paid on completion of
the design work for the main buildings and structures of the
plant, and 65 % of the price to be paid as progressive pay
ments in monthly instalments against actual progress of
work on site as reported and· approved by the engineer
(article 20.12);
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(d) For complete erection of the plant and equipment
including the supply of erection materials and hire of erec
tion equipment and related services, 15% of the price to
be paid on the arrival of an agreed quantity of the con
traCtor's erection equipment at the site. An additional
50% of the price is to be paid progressively in monthly
instalments against actual progress of erection work on
site as reported in the contractor's monthly progress report
and certified by the engineer (article 20.13);'

(e) For services related to management operations and
supervision, 25% of the price to be paid on the mechanical
completion of the plant, 25% on the ,first input offeedstock
and 25% on commercial production of specification grade
urea (article 20.14);

if) For providing training and training facilities for
the purchaser's personnel, 15%of the price to be paid upon
agreement of the programme of training and 60% during
the training stipulated in the contract. It is further provided
that 25 % is to be paid on completion of the overseas train
ing of the purchaser's personnel as provided for in the
contract (article 20.15); and

(g) For procurement and supply of spare parts, and
services related thereto, 15% of the price to be paid on
approval by the purchaser of the list of spare parts, and 75%
prorata on shipment of the spare parts (article 20.16).

78. UNIDO-CRC also specifies when payments are to
be made during the execution of the work. UNIDO-CRC
provides as follows:

(a) For the granting of the licences and know-how, in
the amount of 50% of the price on receipt by the purchaser
of all the documents concerning know-how and basic
engineering (article 20.10);

(b) For the supply of basic and detailed engineering
and the supply of procurement, inspection and expediting
services, the payment is to be made as follows:

(i) Upon the completion of the meetings stipulated
in the contract and upon the issue of purchase
orders for all critical items, 10% of the price;

(ii) On the issue of bid specifications for all process
equipment (excluding certain items), 15% of the
price;

(iii) On the issue of purchase orders ·for all process
,equipment, 10% of the price;

(iv) On the issue of purchase orders for 95 %(by value)
of the equipment, 10% of the price;

(v) On the issue of inspection certificates for 50% (by
value) of the equipment, 5% of the/price;

(vi) On the shipment FOB of 50%' (by value) of the
equipment, 5% of the price;

(vii) On the issue of inspection certificates for 95 %

(by value) of the equipment, 5% of the price;
and;

(viii) On the shipment FOB of 95% (by value) of the
equipment, 5% of the price (article 20.11);

(c) For the provision of training and training facilities,
15% of the price to be paid upon agreement ofthe programme
of training, 65% pro rata during the training as stipulated
in the contract and 25% on completion of the overseas
training of the purchaser's persohnel (article 20.13).

79. UNIDO-STC contains the following provisions
for payment during execution of the work:

(a) For granting of licences, know-how and the supply
of, basic and detailed engineering for the plant, 25 %of the
price to be paid on receipt of all the documents (article
20.13);

(b) For the supply of the equipment together with
other goods, 75% of the price to be paid on pro rata ship
ment of goods FOB (port) or FOR (rail) as the case may be,
subject to the deduction of liqUidated damages for late
deliveries (article 20.14);

(c) For the procurement of spare parts, 90% of the
CIF price to be paid pro rata shipment to site (article
20.16); and

(d) For the provision of training and training facilities
the price to be paid on completion of the overseas training
of the purchaser's personnel (article 20.17).

3. Payment after completion of works

80. Payment after completion is usually dependent On
the issue of a certificate of proper performance. Under
UNIDO-TKL the following provisions are made for payment
after completion of the work:

(a) For the granting of licences and know-how, 25%
of the price is to be paid on completion of the performance
guarantee tests of the plant and issuance of the provisional
acceptance certificate by the purchaser (article 20.10.3);

(b) For the supply of plant, equipment, materials ex
site (inclusive of the complete engineering and related
services), 10% of the prrce.is to be paid on completion of the
performance guarantee test of the plant and issuance of
the prOVisional acceptance certificate by the purchaser, and
10% on the issuance of the final acceptance certificate by
the purchaser (article 20.11);

(c) For the detailed civil engineering design work, and
completion of all civil works and other services connected
therewith, 15% of the price is to be paid on completion
of the performance'guarantee tests of the plant and issuance
of the provisional acceptance certificate by the purchaser
(article 20.11);

(d) For complete erection of the plant and equipment
including the supply of erection materials and hire of
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erection equipment and related services, 15%of the price
is to be paid on mechanical completion of the plant and
issuance of a mechanical completion certificate, and 10% of
the price on completion of the performance guarantee tests
of the plant and issuance of the provisional acceptance
certificate by the purchaser;

(e) For services related to management operations and
supervision, 25% of the price is to be paid on completion
of the performance guarantee tests of the plant and issuance
of the provisional acceptance certificate by the purchaser
(article 20.14.14); and

if) For procurement and supply of spare parts and
services related thereto, 10% of the price is to be paid on
the successful completion of the performance guarantee
tests of the plant and issuance of a. provisional acceptance
certificate by the purchaser after deducting the value of
the spare parts consumed by the plant before the guarantee
tests have been completed, unless such spare parts have
been fully replaced by the contractor (article 20.16.3).

81. UNIDO-CRC contains the following provisions
for payment after completion of the work:

(a) For the granting of the licences and know-how,
25 % of the price is to be paid on completion of the perform
ance guarantee tests of the plant, and issuance of aprovisional
acceptanc~ certificate by the purchaser (article 20.10.3);
and

(b) For the supply of basic and detailed engineering
and the supply of procurement, inspection and expediting
services, 7% of the price is to be paid on the mechanical
completion of the plant, 10% on the issue of the provisional
acceptance certificate of the plant, and 3% on the final
acceptance of the plant (article 20.11).

82. UNIDO-STC also contains similar provisioro.s on
payment after the completion of the work in article 20.13.3,
20.14.3 and 20.16.2.

83. FIDIC-EMW contains provisions for the payment
of a large part of the contract price on the taking over of
the work. Clause 40 states that unless otherwise agreed the
purchaser shall pay to the contractor 95 per cent of the
contract sum adjusted within one, month from the date
certified in the taking over certificate.

4. Bonus payment

84. Sometimes it is in the interest of both parties to
advance the completion of the work. As an inducement
to the contractor to speed up the work, a bonus payment
may be made for saved time. Article 20.29 of UNIDO-TKL
ana article 20.26 of UNIDO-CRC proVide for such bonus
payments.

5. Payment after expiration ofguarantee pe:oiod

85. Works contracts usually provide for payment of a
percentage of the price after the expiration of the gUarantee

period. The purpose is to guarantee rectification of defects
which may appear during the guarantee period.

86. Article 40 (c) of FIDIC-EMW provides for the
payment of the balance of the price withiri one month after
the issue of the final certificate.

87. Clause 60 of Part II of FIDIC-CEC provides as
follows:

"Not later than ... months after the issue of the
Maintenance Certificate the Contractor shall submit to
the Engineer a statement of final account ... showing ...
the value of the work done in accordance with the
contract together with all further sums which the Con- •
tractor considers to be due to him under the Contract.
Within . . . months after receipt to this final account ...
the Engineer shall issue a final certificate stating

"(a) the amount which in his opinion is finally
due under the Contract ...

"(b) the balance, if any , due from the Employer
to the Contractor or from the Contractor to the Employer
as the case may be; Such balance shall ... be paid to
or by the Contractor as the case may require within
twenty-eight days of the Certificate."

C. Payment documents

88. Payment· conditions normally also stipulate what
documents are required in connection with payments.
Most payments are to be effected on the basis of an invoice,
which is required usually by banks in connection with
payment arrangements. There are often provisions in works
contracts requiring al'proval -Of certification of the invoice
by. the purchaser's site representative or by the engineer
as a precondition to payment. In addition to the invoice
other documents may be required by works cbntracts in
connection with payment procedure, such as certificates of
performance, bills of lacing, certificates of origin, inspection
certificates, packing lists. _

89. The UNIDO model contracts contain detailed pro
visions stating the documents that are required for payment.
Article 20.26 of UNIDO-TKL provides that any payment
due under the contract not being secured by a letter of
credit shall be made to the contractor within 8 weeks of
receipt by the purchaser of invoices duly certified by the
purchaser's site representative. For instalment payments
for the detailed civil engineering design work and other
civil work, article 20.19.5 of UNIDO~TKL requires a
monthly invoice from the cOntractor indicating the per
centages of civil work completed. Article 20.20.2 of UNIDO
CRC provides that payments for daily rates and overtime
of the contractor's expatriate personnel shall be effected
upon presentation to the purchaser of monthly invoices
supported by time-logs of each of the contractor's expatrtate
personnel, duly countersigned by the purchaser's represen
tative at the site. Under 20.19.7 of UNIDO-TKL an invoice
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for payment for the erection of plant and equipment must
indicate that the percentage of progress in the erection of
equipment as indfcated in the monthly progress reports has
not been previously compensated and the invoice. must be
duly certified bythe purchaser or his representative.

90. Under FIDIC-EMW payments are effected after
the issue of interim certificates by the engineer (clause 40).
Applications for interim certificates may be made by the
contractor in respect of each shipment of plant and from
time to time as work on the site progresses. Each such
application in respect of shipment shall identify the plant
shipped, state the amount claimed and must be accom·
panied by such evidence of shipment and of payment of
freight and insurance and such other documents as the
engineer may reasonably require. Application for interim
certificates other than in respect of shipment must set
forth in detail particulars of the work executed on site
and the plant delivered to the site (clause 37.2).

D. Lettersofcredit

91. Some payments are secured and payable on the
basis of letters of credit. UNIDO-TKL reqUired the pur
chaser to establish a letter of credit for the purpose of
making all payments required during the execution of the
work.. Article 20.18 provides as follows:

"For the purpose of making payments ... other than
the advance payments ... and final payments ... the
PURCHASER shall establish in favour of the contractor
at a specified Bank in ({he CONTRACTOR 's country or as
agreed otherwise) an irrevocable transferable and divisible
Letter of Credit providing for payments, in accordance
with the scope and schedule laid down in conjunction
with the documents-supply specified "

Article 20.15 of UNIDO-CRC contains similar provisions
with regard to the form of the letter of credit.

92. For payment of costs connected with the provision
of expatriate personnel for management assistance and
supervisory services, article 20.20.1 ofUNIDO-CRC provides
that the purchaser shall establish with a specified bank
irrevocable letters of credit in favour of the contractor for an
amount to be mutually negotiated between the parties.
These letters of credit are to be established one month
before the commencement of services by the contractor.
UNIDO-STC contains a similar provision in article 20.26.

XVI. PERFORMANCE GUARANTEES

A. General remarks

93. A purchaser planning a large-scale industrial pro
ject will want. to be assured that the project will be com
pleted in accordance with the specifications and within the
time period to be set forth in the contract. Accordingly,

the purchaser will seek a contractor who possesses the
fin:mcial as well as the technical and operational resources
needed to complete the work. Often, however, a purchaser
will not have sufficiently thorough information concerning
a prospective contractor's finances, the extent of his other
work commitments (which could interfere with his perform
ance or completion of the project), his pdor performance
record, or other factors hearing on the contractor's ability
to see the project through to completion. Performance
guarantees16 are therefore often required in works con
tracts as a means of ensuring that funds will be available
to complete the work if the contractor fails to do so. In
essence, a performance guarantee is an undertaking given
to the purchaser, at the request of the contractor, by a
third party - the guarantor - in which the guarantor
undertakes to make payment to the purchaser, or arrange
for performance of the contract. 17

B. Necessity for performance guarantees

94. Not all works contracts require a performance
guarantee. In some cases the purchaser may have full con
fidence in the contractor and the likelihood that he will
complete the work in accordance with the terms of the
contract. In addition, the purchaser may not expect the
project to present difficult technical problems or other
unusual factors, and he may be satisfied that any work
left defective or unfinished by the contractor can be com
pleted with a minimum of delay and expense. In such
situation, the purchaser might conclude that the risks
associated with the project do not justify the expense of
requiring a performance guarantee. It should be noted that
where a guarantee is required, even if the contractor initially
pays the cost of the guarantee, he will in many cases pass
this cost on to the purchaser by including it in his price.

95. UNIDO-TKL requires a performance bond in
article 21.1 as follows:

"Upon the execution of the Contract, the CON
TRACTOR shall provide to the PURCHASER a Per
formance Bond guaranteed by a First Class Bank in the
form given in Annexure XXII A or approved Bonding
Institution in the form given in Annexure XXII B for
the amount of (amount) in favour of thePURCHA
SER. The PERFORMANCE Bond shall be valid for the
period required under the Contract and such extensions
thereof, and the CONTRACTOR shall take any and
all actions including renewals at the appropriate time
to keep the said Bond current and valid for the said
period. Fifty per cent of the Performance Bond shall be
released upon Mechanical Completion of the Plant, and
the balance on Provisional Acceptance of the Plant.,,18

16 Performance guarantees are sometimes called performance
bonds.

17 See para. 110 below.
18 Under the UNIDO form of bank guarantee, the obligation of

the bank is to pay money up to a specified limit. Under the bond,
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Article 21.1 of UNIOO-CRC contains a comparable pro
vision, and the bank guarantee and bond required under that
article and set forth in Annexures XXII A and XXII B to
UNIOO-CRC are in identical terms to those required in
UNIOO-TKL, article 21.1.

96. FIOIC-CEC deals with performance guarantees in
clause 10 which states: . ,

"If, for the due performance of the Contract,the Ten
der shall contain an undertaking by the Contractor to
obtain, when required, a bond or guarantee of an insur
ance company or bank, or other approved sureties to be
jointly and severally bound with the Contractor to the
Employer, in a sum not exceeding that stated in the let
ter of Acceptance for such bond or guarantee, the said
insurance company or bank or sureties and the terms of
the said bond or guarantee shall be such as shall be
approved by the Employer. The obtaining of such bond
or guarantee or the provision of such sureties and the
cost of the bond or guarantee to be so entered into shall
be at the expense in all respects of the Contractor, unless
the Contract otherwise provid()s." ,

FIOIC-EMW contains substantially similar' provisions
(clause 9.1).

C. Time fnr submitting guarantee

97. Clause 21.1 of UNIDO-TKL and UNIDO-CRC
specify that the contractor shall obtain the bond "[u]pon the
execution of the Contract." This provision is to be inter
preted in conjunction with article 8.1 of the lJNIOO model
contracts, according to which "the Contract shall become
valid upon the formal execution (signing) by the duly
authorized officer of the PURCHASER and CONTRACTOR
in accordance with the applicable law.,,19 The FIOIC Con
ditions leave the time for submitting the performant~e

guarantee to the agreement of the parties.

D. Relationship between performance guarantee
'and contract

1. Character ofguarantor's obligation

98. The treatment of many issues which .arise in con
nection with performance guarantees reflects differing
approaches to the relationship between the guarantee and
the contract in connection with whkh it is issued. While
the contract between 'the contractor and the purchaser can
prescribe the nature and terms of the guarantee which the
contractor is obligated to provide, it is the guarantee itself
which establishes the juridical link between the guarantor
and the purchaser. Therefore, the rights and obligations of

the obligation of the bonding institution is either to remedy the
contractor's default, or to complete the contract" or to"arrange for
its completion.

19 See Part Two, II, Formation. para. 13.

the purchaser and guarantor inter se are' governed in the
first instance by the provisions of the guarantee and its
applicajJle law, which may be different from the law applic
able to the contract.

99 ~ In form, a performance guarantee is closely con
nected with a works contract Le. the guarantor h.as to pay
upon failure of performance by the contractor under the
works contract. The terms of the guarantee, however, may
make the guarantee independent of the works contract, or
accessory to it.

100. The guarantee would be independent when the
obligation of the guarantor to pay, or arrange for perform
ance, is independent of the liability of the contractor
under the works contract for failure to perform. An example
of an independent guarantee would be a so-called first de
mand guarantee, under which the guarantor has to make
payment on demand by the purchaser. The contractor's
failure to perform is proved by the bare assertion to that
effect of the purchaser. Whether in fact thl'lre is a failure,
in terms of the works contract, or whether there is liability'
for such failure on the part of the contractor, isjrrelevant
to the guarantor's liability.

101. The guarantee would be accessory when the obli
gation of the guarantor is linked to liability under the
works contract for failure of performance by the contrac
tor. The nature of the link may vary under different guaran
tees e.g.. the purchaser may have to establish the contrac
tor's liability, or the guarantor may be entitled to establish
the contractor's absence of liability, or entitled' to rely on
certain defences which the contractor may have in respect
of his failure of performance.

102. Guarantees may be so drafted Jhat:their categori
zation into independent and accessory assumes lesser im
portance. Thus an accessory guarantee,under which the
gliarantor can only resilit a claim to payment on the basis
of one or two restricted defences to failure of performance
available under the works contract to, the contraCtor, may
in practice operate as an independent guarantee.

103. Both independent and accessory glJarantees may
be either subsidiary or no.t subsidiary. Where a bond is sub
sidiary, the purchaser must notify the contractor and give
him an opportunity to remedy his failure before claiming
under the guarantee. The nature of the notification, and the
extent of the opportunity given to remedy the failure may
differ under various guarantees. An .example is contained
in clllUse 9.2 of FIDIC-EMW:

"If the Employer shall consider 'himself entitled' to
any claim under the bond or guarantee he shall forth
with so inform the Contractor specifying the default of
the Contractor upon which he relies. Should the Con
tractor fail to remedy such default within 40 days after
the receipt of such notice the Employer shall be entitled
t6 require the bond or surety to be forfeit to the ~xtent

of the loss or damage incurred by reason of the default."
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104. The UNIOO form of performance bank guaran
tee has a non-subsidiary character, as the bank must under
take to pay to the purchaser "on demand by the PURCHA
SER and without prior recourse to the CONTRACTOR"
such sum, not exceeding a specified amount, "asmay be de
manded by the PURCHASER simply stating that the CON
TRACTOR has failed to fulfil his obligations." (UNIOO
model contracts, Annexure XXII A.)

105. Where an accessory guarantee requires the pur
chaser to establish the contractor's failure of performance,
it will prescribe the method to be used. Some guarantees
only require certification of failure by the engineer or a
third party, while others require the purchaser to obtain
a judicial decree or arbitral award establishing the contrac
tor's failure to perform.

106. A contract between an international organiza
tion and a contractor from an industrialized country for
the supply of iron plant in a developing country requires
a guarantee which is conditioned on the contractor's non
performance of his obligations. Proof of the contractor's
non-performance would be established either by

(a) A protocol signed by both the international
organization and the purchaser stating the amount to be paid
by the guarantor; or

(b) A copy of a judgment of an arbitral tribunal.

107. Article 9 of the ICC Rules for Contract Guaran
tees,20 if incorporated in a guarantee, would require (unless
the guarantee otherwise specified),

" ... either a court decision or an arbitral award justi
fying the claim, or the approval ofthe [contractor] in
writing to the claim and the amount to be paid."

2. Reduction in amount ofguarantee

108. The liability of the guarantor under a perform
ance guarantee is limited to an amount specified therein.
Some contracts enable the contractor to perform the works
by portions, or are otherwise divided into distinct stages of
completion.21 The amount of the guarantee may be re
duced as portions of the work are completed. by the con
tractor and accepted or taken over by the purchaser. An
example of a provision to that effect is provided by FIOIC
EMW, which under clause 32.2 enables the purchaser to
take over the work in stages. This form requires that as
each section of the works is taken over the guarantee shall
be reduced proportionately (clause 9.3).

109. The guarantee required in a contract between
an international organizatic,n and a contractor from an
industrialized country for the supply of iron plant in a
developing country provides that:

20 SeeUniforrn Rules for Contract Guarantees, ICC Publication
No. 325.

21 See A/CN.9/WG.V/WPA/Add.3, IX, Completion; X, Take-over
and Acceptance (Yearbook ... 1981, part two, IV, B, 1).

" . . . the amount of this guarantee shall decrease
aut<'lmatically according to the value of supplies pro
vided and/or services performed by the contractor upon
submission to the international organization by the con
tractor of sufficient documentary evidence, such as
progress reports and invoices."

3. Nature ofguarantor's obligations

110.. In most cases, whether the guarantee or bond is
accessory to or independent of the works contract, the
obligation of the guarantor is simply to pay a sum of
money to the purchaser under the circumstances provided
in the guarantee. Some bonds, however, may impose addi
tional obligations, including the obligation to take certain
measures toward the completion or remedy of the contrac
tor's failure to perform. The bond required by the UNIDO
model contracts22 contains such obligations:

"Whenever Contractor shall be, and declared by
Owner to be in default under the Contract, the Owner
having performed Owner's obligations· thereunder, the
Surety may promptly .remedy the default, or shall
promptly

"1. Complete the Contract in accordance with its
terms and conditions, or

"2. Obtain a bid or bids for completing the Con
tract in accordance with its terms and conditions, and
upon determination by Surety of the lowest responsible
bidder, or, if the Owner elects, upon determination by
the Owner and the Surety jointly of the lowest respon
sible bidder, arrange for a contract between such bidder
and Owner, and make available as work progresses (even
though there should be default or a succession of defaults
under the contract or contracts of completion arranged
under this paragraph) sufficient funds to pay the cost
of completion less the balance of the contract price; but
not exceeding, including other costs and damages for
which the Surety may be liable hereunder, the amount
set forth in the first paragraph hereof. The term 'balance
of the contract price', as used in this paragraph, shall
mean the total amount payable by Owner to Contrac
tor 'under the Contract and any amendments thereto,
less amount properly paid by Owner to Contractor."

4. Period covered by guarantee

111. The period of validity of a guarantee is normally
stipulated therein and in most cases is linked to the dura
tion of the contractor's obligations. UNIOO-TKL and
UNIDO-CRC in article 21.1 express this requirement in
general terms:

"The Performance Bond shall be' valid for the period
required under the Contract and such extensions there
of ..."

22 See para. 95, above.
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Under the FIDIC Conditions this issue is a matter for agree
ment of the parties. (See paragraph 96 above; FIDIC
BMW, clause 9.1.)

112. A guarantee may specify a time limit for the sub
mission of claims by the purchaser against the guarantor
and this limit will often be related to the time of final com
pletion of the contract. For example, in a guarantee incor
porating the ICC Rules for Contract Guarantees, unless
some other date is specified in the guarantee, a claim would
have to be "received by the guarantor . . . six months
from the date specified in the contract for delivery or
completion or any extension thereof, or one month after
expiry of any maintenance period (guarantee period)
provided for in the contract if such maintenance period is
expressly covered by the performance guarantee . . ."
(Article 4(b )).

5. Effect of variation ofcontract

113. A significant issue in connection with guarantees
is the effect of a variation or extension of the contract on
the obligations of the guarantor tinder the guarantee. It
is not uncommon in large scale ,industrial projects for the
contract specifications or the completion date to be modi
fied as the work progresses. 23 Since these variations will
change the contractor's obligations under the contract,
they will be of concern to the guarantor, particularly if
the guarantor's obligations are linked to those of the con
tractor. A substantial extension or increase of the con
tractor's responsibilities will ihcrease the risk to which the
guarantor is exposed. In some legal systems, unless other
wise provided in the guarantee, an alteration of the under
lying contract could operate to release the guarantor; or
the guarantor may be obligated only to the extent of the
contractor's obligations at the date of issuance of the
guarantee.

114. For these reasons, guarantees frequently contain
provisions stipulating that the guarantee will not cover
variations increasing the contractor's responsibility, or that
it will cover such variations only upon approval of the
guarantor, or that the guarantor will automatically cover
such variations. Guarantees may also deal with the issue of
whether the amount of the guarantee is to be increased or
the period covered by it extended ..is a result of variations
in the contract.

115. An example of such provision is contained in
article 7.2 of the ICC Rules on Contract Guarantees which
would apply to a guarantee to which the Rules apply:

"A performance guarantee ... may stipulate that it
shall not be valid in respect of any amendment to the
contract, or that the guarantor be notified of any sucu
amendment for his approval. Failing such a stipulation,
the guarantee is valid in respect of -the obligations of

23 See Part Two, III, Variation.

the principal as expressed in the contract and any amend
ment thereto. However the guarantee shall not be valid
in excess of the amount or beyond the expiry date speci
fied in the guarantee or provided for· by these Rules,
unless the guarantor has given notice in writing· or by
cable or telegram or telex to the beneficiary that the
amount has been increased to a stated figure or that
the expiry date hlj.8 been extended ..."

116. The performance guarantee required by the
UNIDO model contracts states:

"The surety hereby waIves notice of any alteration
or extension of the time made by the Owner."

[A/CN.9/WG.V/WP.7 /Add.S*]

XVII. INSURANCE

A. General remarks

1. A project as complex as the supply and construc
tion of large industrial works has numerous risks associated
with it. Due to the potential loss from these risks, it is
common for the parties to the contract to require that
many of them be covered by insurance.

2. Both parties to the contract have art interest in·
providing for protection against risks connected with the
execution of the contract. Accordingly works contracts
usually include provisions relating to

(a) Property insurance which insures the works and
other types of property against loss or damage from speci
fied events;

(b) Liability insurance which covers the liability of a
party for a failure to perform his obligations under the con
tract and for injury or damage caused in connection ~ith
his execution of the contract.

3. It should be noted that the fact that a patty has
provided insurance covering certain risks - even if the con
tract requires him to insure those risks - will not normally
constitute a limitation on obligations under that contract.

4. Indeed, most of ·the forms under study contain ex
press provisions to this effect. FIDIC-CEC stipulates that
fulfilment of the insurance requirement does not limit the
contractor's obligations and responsibilities for the care
of the works (clause 21). FIDIC-EMW provides that receipt
by the purchaser of insurance proceeds "shall not affect the
Contractor's liabilities under the Contract" (clause 17 .1).
The UNIDO model contracts contain the provision that the
contractor's obligation to provide insurance shall not re
strict "the generality of any other provision of the Contract,
and in particular any such provision as pertaining to the lia
bility or responsibility of the CONTRACTOR ..." (article
24.1 of UNIDO-TKL and CRC).

* 19 Apri11982 ..
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B. General insurance clauses

5. In addition to special provisions dealing with par
ticular risks, contracts typically contain general clauses
covering both property and liability insurance. FIDIC
CEC provides in clause 21 :

"Without limiting his obligations and responsibili
ties under Clause 20 1 hereof, the Contractor shall insure
in .the joint names of the Employer and the Contractor
against all loss or damage from whatever cause arising,
other than the excepted risks, for which he is respon
sible under the terms of the Contract and in such man
ner that the Employer and Contractor .are covered for

.. the period stipulated in Clause 20(1) hereof and are also
covered during the Period of Maintenance for loss or
damage arising from a cause, occurring prior to the
commencement of the Period. of Maintenance, and for
any loss or damage occasioned by the Contractor in the
course of any operations carried out by him for the pur
pose of complying with his obligations under Clauses
492 and 503 hereof:

"(a) The Works for the time being executed to the
estimated current contract value thereof, or such addi
tionalsum as may be specified ... together with the
materials for incorporation in the Works at their re
placement value.

"(b) The Constructional Plant and other things
brought on to the Site by the Contractor to the replace
ment value of such Constructional Plant and other
things.

"Such insurance shall be effected with an .insurer
and in terms approved by the Employer, which approval
shall not be unreasonably withheld, and the Contractor
shall, whenever required, produce to the Engineer or the
Engineer's Representative the policy or policies of in
surance and the receipts for payment of the current
premiums."

6. Clause 17.1 of FIOIC-EMW provides:

"Unless the Employer. shall have approved in writing
other arrangements the Contractor shall, in the joint
names of the Contractor and the Employer, insure so far
as reasonably practicable the Works and keep each part
thereof insured for the Contract Sum or such other value
as may be mutually agreed between the Employer and
the Contractor against all loss or damage from whatever
cause arising, other than the excepted risks, from the
date of shipment or the date on which it becomes the
property of the Employer, whichever is the earlier,

1 I.e. the obligation to care for the works. See A/CN.9/WG.V/
WPA/Add.l, IV, Passing of Risk, paras. 121-122 and 127 (Year
book ... 1981, part two, IV, B, 1).

2 I.e. the execution of repairs to the work during the mainten
ance period. See Part Two, XIV, Revision ofPrice, para. 48.

3 I.e. searching for the cause of any defect appearing during the
progress of the works or in the maintenance period. See ibid., para.
49.

until it is taken over by the Employer. The Contractorshall
so far as reasonably practicable insure against the Con
tractor's liability in respect of any loss or damage occur
ring whilst the Contractor is· on Site for the purpose of
making good a defect or carrying outthe Tests ..."

7. Article 24.4 ofUNIDO-TKL provides:

"The Insurance Policies ... required to be taken out
by the CONTRACTOR shallbe as follows:

"24.4.1 'Construction All Risks' (C.A.R.) liability
or 'Erection All Risks' (E.A.R.) policy (inclusive of third
party cover) in the name of the PURCHASER and the
CONTRACTOR to insure the Plant, while at the Site
from the start of work until Provisional Acceptance of
the Plant. Endorsements to the policy shall include
coverage for E.A.R., 'faults in design', requiring the
replacement and repair of damaged equipment due to
faults in design, faulty workmanship and faulty material,
up to the Performance Guarantee tests. Specific insuran
ces for bodily injury and personal liability insurance,
(excluding that to third parties) and endorsements for
such items as elevator and hoist liability, shoring, blast
ing, excavating shall also be included.

"24.4.2 'Loss of Advanced Profits Insurance'
(otherwise called 'Machinery Consequential Loss (Inter
ruption) Insurance') to cover consequential loss amount
ing up to (amount) to the PURCHASER, which may
arise following any damage to the Plant during testing
and maintenace periods for a total period of (months)
providing extended cover to that already provided by
the C.A.R./E.A.R. policy.

"24.4.3 'Machinery Breakdown Policy' (if not in
cluded in 24.4.. 1) to cover the breakdown of machinery
during testing, Initial Operation and operation of the
Plant, including boilers, pressure vessels, turbines, etc.,
and explosion risks incidental thereto."

UNIDO-CRC (article 24.5) contains substantially similar
provisions. One exception is that the limitation in article
24.4.1 of UNIDO-TKL, requiring coverage of the plant
"while at the Site", does not appear in UNIDO-CRC.

C. Property insurance

8. Several types of property will be involved in a
large works project, including the erected works themselves,
equipment and materials to be incorporated in the works,
and construction machinery and equipment. Most of the
contracts considered for this study distinguish among
various types of property in their treatment of issues dealt
with by insurance clauses.

1. Insurance a/materials and equipment to be incorporated
in works

9. In a typical situation, materials and equipment
which will become part of the works are shipped to the site
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(often through different carriers and modes of transpor·
tation) and stored at the site until they are incorporated
in the works. The materials· and equipment are subject to
risks of loss or damage throughout this period. If they do
suffer loss or damage, it may. be impossible to determine
at which stage the loss or damage occurred. Because of
this, some contracts require the contractor to provide
insurance for materials and equipment covering the period
as a whole, without distinguishing among the various
stages. This approach is adopted by clause 17.1 of FIDIC·
EMW (see paragraph 6, above) which requires the contrac·
tor to keep the machinery, apparatus and materials insured
"from the date of shipment or the date on which it be·
comes the property of the Employer, whichever is the
earlier, until it is taken over by the Employer." Providing
insurance coverage for the period as a whole avoids the
necessity of identifying the point at which the loss occurred.

10. Under article 24.1 of UNIDO·TKL the contrac·
tor is obligated to take out and keep in force, inter alia,
transport insurance. This is required by article 24.4.4 to
include "Marine Insurance" or "Cargo Insurance" to cover
the transit of equipment and materials from the shops to
the site. Under article 24.7 ofUNIDO·CRC the purchaser
is obliged to take out this insurance.

2. Insurance ofworks

(a) Works covered by insurance

11. Some forms specify that the works to be covered
by the insurance include both permanent and temporary
wor1cs (e.g. FIDIC-CEC, clause l(1)(e», and structures
ancillary to the main works, such as off·sites and adminis
trative, maintenance, laboratory and other facilities (e.g.
UNIDO-TKL, article 1.29).

(b) Risks covered

12. According to FIDIC-EMW, the insurance for the
project is to cover "all loss or damage from whatever cause
arising, other than the excepted risks" (clause 17.1 (para·
graph 6, above». The excepted risks are defined in clause
15.1 (b) as follows:

"(i) (Insofar as they relate to the. country where
the Works are to be erected) war, hostilities (whether
war be declared or not), invasions, act of foreign enemies,
rebellion, revolution, insurrection or military or usurped
power, civil war, or unless solely restricted to employees
of the Contractor or of his Sub-Contractors and arising
from the conduct of the Works, riot, commotion or dis
order, or use or occupation by the Employer of any part
of the Works; or

"(ii) A cause due to a design furnished or specified
by the Employer or the Engineer for which the Contrac·
tor has disclaimed responsibility in writing within a

reasonable time after the receipt of the Employer's or
Engineer's instructions; or

"(iii) Ionising radiations or contamination by
radio-activity from any nuclear fuel or from any nuclear
waste from the combustion of nuclear fuel, radio-active
toxic explosive, or other hazardous properties of any
explosive, nuclear assembly or nuclear component
thereof; or

H(iV) Pressure waves caused by aircraft or other
aerial devices travelling at sonic or supersonic speeds; or

'~(v) Any occurrences that an experienced contrac
tor could not foresee, or if foreseeable could not reason·
ably make provision for or insure against."

l3.The UNIDO model contracts, as seen in paragraph
7 above are specific as to the types of insurance required.
The precise scope of coverage provided by "construction all
risks" and "erection all risks" policies may vaiy depending
upon the particular insurer and policy. However, the funda·
mental purpose of such policies is to pay the cost of repair
ing or replacing any physical loss. or damage to the works,
including materials for incorporation in them.

14. According to the FIDIC Conditions, the con·
tiactor must provide insurance covering the works from the.
commencement of the works until the date(s) specified
in the Certificate(s) of Completion in respect of work
covered by the certificates. In addition, the FIDIC Conditions
specify that the insurance must cover the post-completion
maintenance period for loss or damage arising from a cause
occurring prior to completion or take·over (FIDIC~CEC,

. 4
clauses 20(1) and 21; FIDIC·EMW, clause 17.1).

15. In the UNIDO model contracts, the basic "C.A.R./
E.A.R." (see paragraph 7 above) insurance is to cover the
period from the start of the work until provisional accept·
ance by the purchaser (UNIDO·TKL, article 24.4.1 and
UNIDO·CRC article 24.5.1).

3. Insurance ofcontractor's equipment

16. FIDIC·CEC requires insurance coverage for "[t]he
Constructional Plant and other things brought on to the
Site by the- Contractor to the replacement value of such
Constructional Plant and other things" (clause 21). This
insurance is to be provided by the contractor and is to in·
sure the same risks. and cover the same period as the insur·
ance of the works themselves (see paragraph 5 above).

D. Liability insurance

1. General liability insuram:e

17. FIDIC-CEC contains a very broad clause requiring
the contractor to insure against his liabilities toward .the

4 See pilfa. 6 above.
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purchaser and toward third parties ansmg out of the
execution of the works under the contract. Clause 23 pro
vides as follows:

"(1) Before commencing the execution of the
Works the Contractor, but without limiting his obliga
tions and responsibilities under Clause 22 hereof, shall
insure against his liability for any material or physical
damage, loss or injury which may occur to any prop
erty, including that of the Employer, or to any per
son, including any employee of the Employer, by or
arising out of the execution of the Works or in the
carrying out of the Contract, otherwise than due to
the matters referred to in the proviso to Clause 22 (1)
hereof.s

"(2) Such insurance shall be effected with an in
surer and in terms approved by the Employer, which
approval shall not be unreasonably withheld, and for at
least the amount stated in the Appendix in the Tender.
The Contractor shall, whenever required, produce to
the Engineer or the Engineer's Representative the
policy or policies of insurance and the receipts for pay
ment of the current premiums.

"(3) The terms shall include a provision whereby,
in the event of any claim in respect of which the Con
tractor would be entitled to receive indemnity under
the policy being brought or made against the Employer,
the insurer will indemnify the Employer against such
claims and any costs, charges and expenses in respect
thereof."

18. The general liability insurance provision in
FID1C-EMW is somewhat more specific as far as the period
of coverage is concerned. FIDIC-EMW requires the contrac
tor to "insure against his liability for damage or injury
occurring before all the Works have heen taken over", and
against his liability for any loss or damage while he is on the
site after take-over to remedy a defect or carry out tests
during the Defects Liability Period, or for the purpose of
completing outstanding work (clause 17.2). FIDIC-EMW
excludes from the liability insurance liability for damage
to property forming part of the works (clause 17.2) as
damage to the works is to be covered by the property
insurance concerning the works (see paragraph 6 above).

19. Article 24.5.1 of UNIDO-CRC and article 24.4.1
of UNIDO-TKL prOVide that "endorsements to the policy
shall include coverage for E-.A.R., 'faults in design', requiring
the replacement and repair of damaged equipment due to
faults in design, faulty workmanship and faulty materials,
up to the Performance Guarantee Tests. Specific insurances
for bodily injury and personal liability insurance (excluding
that to third parties) and endorsements for such items as
elevator and hoist liability, shoring, blasting, excavating may

S See A/CN.9/WG.V/WP.4/Add.4, XII, Damages and Limita·
tion of Liability, para. 52 (Yearbook ... 1981, part two, IV, B, 1).

also be included"; Article 24.5.3 ofUNIDO-CRCand article
24.4.3 of UNIDO-TKL require "machinery breakdown
policy" to cover the breakdown ofmachinery during testing,
initial operation and operation of the plant, including boilers.
pressure turbines etc. and explosion risks incidental thereto.

2. Liability arising from use of transport vehicles

20. The UNIDO model contracts require liability for
the use of "automob.iles, trucks, aircraft, launches, tugs,
barges etc." (UNTDO-TKL, article 24.4.5 and UNIDO-CRC,
article 24.5.5). Under article 24.6 of UNIDO-TKL the
contractor is responsible for taking out this insurance except
for vehicles of which the purchaser is owner. Under article
24.7 of UNIDO-CRC the purchaser is responsible for it
except vehicles of which he is owner.

3. Liability for injury to workmen

21. Workmen on the site and other employees of the
parties run the risk of injury in the course of employment.
Many legal systems have statutory schemes to. provide
compensation for such injuries to workers, some requiring
employers to compensate employees directly for work
related injuries and others· requiring employers to prOVide
and. pay for insurance covering these risks. In other legal
systems, workers may be left to their remedies under general
legal principles governing injury and damages. Contracts
for industrial projects frequently contain: provisions requiring
insurance to cover these risks.

22. UNIDO-TKL (article 24.4.6) requires the contrac
tor to take out, in the joint names of the contractor and the
purchaser (article 24.7), liability insurance for payments
under workmen's compensation acts, as required under
legislation in the purchaser's country. The purchaser is to
be the beneficiary of this policy (article 24.7). The purchaser
is also obligated to carry accident insurance for his own
personnel at the site (article 24.6.1).

23. The situation is reversed in UNIDO-CRC. There,
the workmen's compensation insurance is to be taken out
by the purchaser (article 24.5.6), and the contractor must
carry accident insurance for his personnel at the site unless
otherwise agreed by the parties (article 24.7.2). This pre
sumably reflects the fact that under UNIDO-CRC, the
erection of the plant is to be done by the purchaser under
the supervision of the contractor's personnel (article 5.13),
while under UNIDO-TKL the contractor performs the
construction and erection himself (article 4.9).

24. The subject of insurance for workers IS treated
somewhat differently in the FIDIC Conditions. In these
forms, the contractpr is obligated to indemnify the employer
against claims and damages arising from injuries to employees
of the contractor or any sub-contractor, other than injuries
arising from an act or default of the employer, his agents or
servants (clause 24.1 of FIDIC-CEC and clause 15.7 of
FIDIC-EMW). The FIDIC Conditions require the contractor
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to provide insurance to cover this obligation of indemnity
(clause 44.2 ofFIDIC·EMW and clause 17.3 ofFIDIC·EMW).

E. Proofof insurance

25. The FIDIC Conditions obligate the contractor to
produce to the engineer, when required to do so, the
insurance policies and the receipts for payment of the
premiums (FIDIC·EMW adds the words "or satisfactory
evidence of insurance cover") (clauses 21, 23(2), 24(2) of
FIDIC·CEC and clauses 17.1, 17.2, 17.3 of FIDIC-EMW).

26. UNIDO-TKL requires that within thirty days after
obtaining eachpolicy, the contractorn;mst deposit an authenti·
cated copy of the policy with the pur<:haser (this requirement
does not apply to the general corporate and professional
indemnity insurance). The purchaser is entitled to ask for
up·to·date proof that the policies are in force (article
24.2).

27. To avoid any unintended implication arising from
the purchaser's receipt of the copies, article 24.2 further
provides that "receipt by the PURCHASER of any such
copy shall not be construed as an acknowledgement by the
PURCHASER that the insurance is adequate in nature,
amount and / or scope."

28. The requirements in UNIDO·CRC are more general
than those of UNIDO·TKL. Furthermore, unlike UNIDO·
TKL, UNIDO·CRC imp()~es obligations on both parties:

"Whenever required from time' to time, the CON·
TRACTOR and the PURCHASER shall submit 10 the
other party adequate proof that the insurance(s) ... to
be in his responsibility has been taken and remains in
force. The parties hereto shall also provide each other
with certified documentation with regard to the coverage
and value of the policies." (article 24.2)

F. Consequences offailure to provide insurance

29. The FIDIC Conditions provide that if the contrac·
tor fails to provide and keep in force any required insurance,
the purchaser may do so, and deduct the amounts paid
from any sums due to the contractor. Alternatively, the
purchaser may recover such amounts paid as a debt due to
the contractor (clause 25 of FIDIC·CEC and clause 17.4 of
FIDIC·EMW).

30. The UNIDO model contracts would permit the
purchaser to "take ouLinsurance(s) consid~red appropriate
and necessary in the circumstances". The premiums paid
by the purchaser would constitute a debt due from the
contractor to the purchaser which the latter could deduct
from sums due to the contractor (article 24.3 of UNIDO
TKL and UNIDO·CRC).

31. UNIDO·CRC contains an additional provision
permitting the contractor to take out "appropriate and
necessary" insurance if the purchaser fails to comply with
his insurance obligation. The premium paid by the contractor

would constitute a debt due from the purchaser (article
24.4).

XVIII. CUSTOMS DUTIES AND TAXES

A. General remarks

32. The economic aspect of works contracts covers,
inter alia, customs duties and taxes. Problems relating to
customs duties are analogous to those in the context of
sales of goods. However, questions relating to taxes on
items such as erection of equipment or other services, and
transfer of technology raise special problems. The question
of double taxation and the resulting question of who should
ultimately bear the financial burden of taxation may be
come acute, particularly when the amount involved is
substantial.

B. Customs duties

33. Generally, customs duties are imposed on impor~

ted goods. However, in some countries, some goods exported
are also subject to such duties. Moreover, in some countries
even goods in transit may be liable to customs duties. The
question then arises which party is to pay such customs
duties. This question may be solved by special contract
provisions or by applying international trade terms (e.g.
INCOTERMS).

34. Clause 53.1 of FIDIC-EMW contemplates that the
obligations of the contractor and the purchaser concerning
customs and import duties are to be settled by the parties.
Clause 53.2 of FIDIC-EMW only stipulate's that the purchaser
is to assist the contractor where required in obtaining
clearance through the customs of all plant and contractor's
equipment and in procuring any necessary Government
consent to the re-export of contractor's equipment upon
removal from the site.

35. UNIDO·TKL states in clause 4.13:

"... The CONTRACTOR shall be responsible for
clearance Of Equipment and Materials at the port of
entry, but the PURCHASER will provide all necessary
import permits and authorizations required for this
purpose and shall be reg,ponsible for demurrage and char
ges arising out of his failure to provide such permits.
The PURCHASER shall be responsible for the payment
of customs duties at port of entry."

36. This provision takes into consideration ,the nature
of the performance by the contractor under a turnkey
contract and provides for the duty of the purchaser to pay
customs duties at the port of entry.

37. Clause 5.6 of UNIDO·CRC provides for the duties
of parties in a different way:

"The PURCHASER shall be responsible (unless other·
wise agreed) for the transportation of Equipment and
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Materials from the port of dispatch (FOB) to the entry
port (CIF/FOR) in the PURCHASER's country, for
clearance at the entry port and for transportation of the
Equipment to the Site."

38. It follows from this provision that in case of
doubt the purchaser is to arrange clearance of the equip
ment and materials at the entry port. Such clearance may
include payment of import customs duties.

39. Export and transit customs are dealt with indirectly
in clause 31.1 of UNIDO-TKLwhich provides that the
price quoted or contemplated by the contract .includes,
inter alia, customs duties outside the purchaser's country.6
Clause 31.1 of UNIDO-CRC contains an identical provision.

C. Taxes and levies

40. Under the tax .regulations- of most countries, the
economic activity connected with the execution of works
contracts, in particular income arising from such activity,
is liable to taxes or levies. Under some legislation the payer
is obliged to reduce payment effected in this connection
by the extent of taxes due and to pay such taxes on the
account of the foreign tax-payer. Parties therefore would
usually agree upon all questions concerning the taxes and
levies to be paid in connection with the execution of the
works.

41. Clause 26(1) :lfFIDIC-CEC provides that the
contractor has to give all notices and to pay all fees "required
to be given or paid by any National or State Statute,
Ordinance, or other Law, or any regulation, or by·law of
any local or other duly constituted authority in relation

. to the execution of the Works and by the rules and regula·
tions of all public bodies and companies whose property or
rights are affected or may be affected in any way by the
Works."

42. Under clause 26(2) of FIDIC-CEC the contractor
is obliged to conform in all respects with the provisions
mentioned in clause 26(1) and to keep the purchaser
indemnified against all penalties and liabilities for breach
of such provision.

43. Article 31 of UNIDO·TKL provides:

"31.1 Except as otherwise specified in this Con·
tract, each and every price cited in or contemplated by
this Contract ... includes and covers all patent royalties,
and all taxes, rates, charges and assessments of any kind
whatsoever (whether Federal, State or Municipal, and
whether or not in the nature of excise taxes/duties,
customs tariffs, sales taxes, land taxes, license fees or
otherwise) outside the PURCHASER's country.pertinent
to the equipment and material and CONTRACTOR's
services provided wi~h respect to the Works pursuant
to this Contract, and/or to the performance of the

6 See paras. 43 and 44 below.

work, and all other costs and charges whatsoever relevant
to such equipment, material, services and/or to such
performance of the work by the CONTRACTOR."

An identical provision is included in clause 31.1 of UNIDO
CRC.

44, This provision should notbe interpreted as provid·
ing that all taxes and levies imposed on the contractor in
the purchaser's country are to be paid by the purchaser in
all cases. A footnote to claus~ 31.2, which is left blank,
states that- parties should agree, according to the circum·
stances of each case, on a clause as to the paymen.t of in·
come tax, other taxes, imports and levies imposed on the
contractor, his sub·contractors or on their employees in
the purchaser's country. In determining the payment of
such· taxes and levies the law of the purchaser's country,
including any relevant agreements for the avoidance of
double taxation, is to be taken into consideration. The
agreed clause may enable the contractor to receive pay·
ments from the purchaser free of the above taxes and levies
or to have them considered when fixing the amounts to be
received by the contractor. Under the agreed clause the
contractor may be obliged in case of any of his taxes having
been assumed by the purchaser to co·operate with him to
minimize the tax burden and to reimburse him with any
tax savings which the contractor may have from tax pay·
ments effected by the purchaser.

XIX. B~NKRUPTCY

A. General remarks

45. The bankruptcy of a party to a contract may affect
contractual obligations. This issue is of particular import·
ance with respect to works contracts, taking into considera·
tion their long term character and the considerable amount
of money to be paid during their execution.

46. Under most legal systems, the main effect of
bankruptcy is to bring the property of the bankrupt, includ·
ing both the rights and the obligations under the contracts
to which he is a party (except some contracts of a personal
character), into the custody and control of the trustee in
bankruptcy.

47. The bankruptcy of one of the parties to a contract
may not, in itself, have the effect of terminating the con·
tract or constituting a breach of it, since the trul>tee may, to
a certain extent, have the power to carryon the business of
the debtor so far as it may be necessary for the purpose of
the bankruptcy proceedings. Under some legal systems,
bankruptcy may, however, constitute an anticipatory breach
of the contract entitling the party who is not bankrupt
to suspend the performance of his obligations or even to
declare the contract avoided. Under article 71 of the Sales
Convention, a party may be entitled to suspend the perform.
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ance of his obligations in case of bankruptcy of the other
party.7

48. In some cases a partymay even be entitled to declare
the contract avoided if the other party becomes bankrupt
prior to the date· for performance. This right may arise
under article 72 of the Sales Convention* which states as
follows:

"If prior to the date for performance of the contract
it is clear that one of the parties will conimita fundamen
tal breach of contract, the other party may declare the
contract avoided."

49. Some of the complex issues arising from the bank
ruptcy of one of the parties are the validity of payments
made by the hankrupt, the possibility of set-offby the party
not in bankruptcy, the legal position of the bankrupt in
respect of his obligations, the effects on contracts entered
into prior and subsequent to the bankruptcy. Most of the
questions related to bankruptcy are closely connected to
bankruptcy proceedings which are outside the scope of
this study.

B. Provisionson bankruptcy in forms under study

50. FIDIC-EMW deals with bankruptcy in clause 45
which reads as follows:

"45. If the Contractor shall become bankrupt or
insolvent, or have a receiving order made against him, or
compound with his. creditors, or being a corporation
commence to be wound up, not being a members'
voluntary winding up for the purpose of amalgamation
or reconstruction, or carry on its business under a
receiver for the benefit of its creditors or any of them,
the Employer shall be at liberty

(a) To terminate the Contract forthwith by notice
in writing to the Contractor or to the receiver or liquida
tor or to any person in whom the Contract may become
vested, and to act in the manner provided in Clause 44
(Contractor's Default) as though the last-mentioned
notice had been the notice referred to in such Clause and
the Works had been out of the Contractor's hands; or

(b) To give such receiver, liquidator or other person
the option of carrying out the Contract subject to his
providing a guarantee for the due and faithful perform
ance of the Contract up to an amount to be agreed."

51. The recourses provided for in paragraph (a) and
~b) of clause 45 are not exhaustive and they do not seem to
affect the other remedies available to the purchaser under
the applicable law.

52. FIDIC-CEC deals with bankruptcy in clause 63(1)
which reads as follows:

* Yearbook ... 1980, part three, I, B.
7 See Part Two, XV, Payment Conditions, para. 63.

"If the Contractor shall become bankrupt, or have a
receiving order made against him, or shall present his
petition in bankruptcy, or shall make an arrangement
with or assignment in favour of his creditors, or shall
agree to carry out the contract .under a committee of
inspection of his creditors or, being a corporation, shall
go into liquidation (other than· a· voluntary liquidation

··for the purposes of amalgamation or reconstruction), ...
or shall have an execution levied on his goods ... then the
Employer may, after giving fourteen days' notice in writ
ing to the Contractor, enter upon the Site and the Works
and .expel the Contractor therefrom without thereby
Yoiding the Contract, or releasing the Contractor from
any of his obligations or liabilities under the Contract,
or affecting the rights and powers conferred on the
Employer or the Engineer by the Contract, and may
himself complete the Works or may employ any other
contractor to complete the Works. The Employer or
s1,1ch other contractor may use for such completion so
much of the Constructional Plant,Temporary Works
and materials, which have been deemed to be reserved
exclusively for the execution of the Works, under the
provisions of the Contract, as he or they may think
propet, and the Employer may, at any time, sell any
of the said Constructional Plant, Temporary Works
and unused materials and apply the proceeds of sale in
or towards the satisfaction of any sums due or which
may become due to him from the Contractor under
the Contract."

53. The bankruptcy of the purchaser is dealt with
in clause 69(1) of FIDIC-CEC. If the purchaser becomes
bankrupt or, being a company, goes into liquidation other
than for the purpose of a scheme of reconstruction and
amalgamation, the contractor is entitled to terminate his
employment under the contract after giving fourteen days'
prior written notice to the purchaser with· a copy to the
engineer. FIDIC-EMW has a similar provision (clause 51.1).

54. Where the contractor has become insolvent or has
"committed an Act of Bankruptcy" the purchaser is entitled
under article 33.7 both of UNIDO-TKL and UNIDO-CRC
to cancel the contract.

xx NOTIFICATION

A. General remarks

55. This chapter considers the modes of notification,
time when notice takes effect, functions and effects of
notices in the various forms under study. It is not intended
to deal exhaustively with these topics, but only to give some
illustrative examples. When a "request" is made, or an
"advice", an "approval" or a "consent" is sought, notifi
cation is required.
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B. Modes ofnotification

56. There are two main modes of notification, Le. oral
and written. The latter is more commonly required in the
forms under study. The means of communication regarding
a notice to be given are specifically indicated in most of
the forms under study. However, article 27 of the Sales
Convention* speaks of "means appropriate in the circum
stances.,,8

57. The UNIDO model contracts set out the means
by which notices are to be served. Thus, article 39.1 ofboth
UNIDO-CRC and UNIDO-TKL provides:

"Any notice to be given to or served upon either
party under this Contract shall be deemed to have been
properly served in the following circumstances:

39.1.1: Provided that:

"39.1.1.1: Any notice to be given to the CON
TRACTOR is to be conveyed by registered airmail
post, or left at the address stated below, followed
thereafter by the transmission of the same notice by
cable or telex with a copy to be delivered to the
CONTRACTOR's office at (town). (CONTRACTOR's
address, cable address and telex number) (marked for
the attention of(designation)).

"39.1.1.2: In the case of a notice to be served
on the PURCHAS.ER it is to be sent by registered
airmail post to or left at the address stated below,
followed thereafter by the transmission of the same
notice by cable or telex. (PURCHASER's address,
cable address and telex number) (marked for the
attention of(designation)).

"39.1.1.3: In the case of a notice of information
to be sent to the Technical Advisor by the CONTRAC
TOR, or to be sent by the Technical Advisor to the
CONTRACTOR, such notice shall be delivered to the
respective Site offices at (town)"

58. Under article 39.1.1.1 and 39.1.1.2, unlike 39.1.1.3,
two notices are required. The first is to be conveyed by
registered airmail post or left at the address. The second
is the transmission of the same notice by cable or telex. A
notice conveyed by post would not be deemed to have been
"properly served" if it is not followed by cable or telex.

59. Both FIDIC-CEC and FIDIC-EMW also lay down
the means of communication to be used in all written
notices. Clause 68 of FIDIC-CEC provides:

"68(1) All ..., notices ... to be given by the
Employer or by the Engineer to the Contractor under
the terms of the Contract shall be served by sending
by post to or delivering the same to the Contractor's
principal place of business, or such other address as the
Contractor shall nominate for this purpose.

.* Yearbook ... 1980, part three, I, B.
8 See para. 62 below.

(2) All notices to be given to the Employer or to
the Engineer under the terms of the Contract shall be
served by sending by post or delivering the same to the
respective addresses nominated for that purpose in Part
II of these Conditions."

60. Unlike the UNIDO model contracts there is no
general requirement that the notice be sent by registered
airmail. A similar provision is contained in clause 50 of
FIDIC-EMW. However, in addition to post as a means of
communication, cable and telex are expressly provided. It
may be noted that article 13 of the Sales Convention states
that "writing" includes telegram and telex.

61. Most of the notices that are to be given in ECE
188A/574A are required to be in writing. However, the
actual means of communication, for example, whether it is
to be by registered post, cable or telex, are not expressly
set out.

C. Time notice takes effect

62. Some forms under study expressly link the question
as to when notice takes effect with the means of communi
cation. In this connection it may be noted that article 27
of part III of the Sales Convention* reads:

"Unless otherwise expressly provided in this Part of
the Convention, if any notice, request or other commu
nication is given or made by a party in accordance with
this Part and by means appropriate in the circumstances,
a delay or error in the transmission of the communication
or its failure to arrive does not deprive that party of the
right to rely on the communication."

63. Under the approach in article 27, a notice is effective
if it is despatched provided the means of communication
is "appropriate in the circumstances"; a delay or error in
the transmission of the communication or its failure to arrive
would still entitle the addressor to rely on the communica
tion.

64. Some exceptions to article 27, where the receipt
rather than despatch approach is envisaged, are to be found
in a number of provisions in the Sales Convention.

65. For example, article 48 of the Sales Convention*
provides that a request or notice from the seller is not
effective unless received by the buyer - where the seller
requests the buyer to make known whether he will accept
performance by the seller to remedy his failure to perform.

66. Similarly, article 79 (4), which requires notification
to be given by a party who fails to perform on account of an
impediment, envisages the receipt approach to the extent
that he is liable for damages resulting from the non-receipt
of such a notice.

* Yearbook ... 1980, part three, I, B.
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67. It may also be noted that a number of provisions
in Part II (Formation of Contract) of the Sales Convention*
adopt the receipt approach for notification of an intention,
and article 24 provides:

"For the purposes of this Part of the Convention, an
offer, declaration of acceptance or any other indication
of intention 'reaches' the addressee when it is made
orally to him or delivered by any other means to him
personally, to his place of business or mailing address
or, if he does not have a place of business or mailirig
address, to his habitual residence."

68. Article 39.1.2 of both UNIDO-CRC and UNIDO
TKL deals with the time when notice is deemed to take effect.

"When any such notice is sent by registered mail post
it shall be deemed to have been duly served9 following
the expiration of ( ) days following the date of posting
and in proving such services it shall be sufficient to
show that the letter containing the notice was properly
addressed and conveyed to .the postal authorities for
transmission by registered airmail,"

69, ECE 188A/574A do not appear to provide express
ly for the time when notice takes effect.

D. Functions of notification

70. The main purpose of notification is to communicate
with the other party, often in order to provide him with
information. An analysis of the various provisions on notices
found in the forms under study shows that in many instances,
apart from simply providing information, a notice may
serve a particular function. The function of a notice is often
dependent on the kind of situation in which the notice is
required. An attempt is made to classify these functions.
But the functions may overlap in some of the categories
suggested.

1. Notification to enable co-operation and execution of
contract.

71 . The co-operation of the other party to a works
contract may be required for its due execution. The party
whose co-operation is sought musf then be provided with
the necessary information so that he can act upon it. There
are many instances where a party's co-operation is required.
Below are some examples.

(a) Approval of drawings, equipment specifications
and other documents

72. Documents drawn up in a works contract such as
drawings, equipment specifications and instructions are
necessary for determining the scope of the work, its proper

* Yearbook ... 1980, part three, I, B.
9 This article speaks of a notice being "duly served" whereas

article 39.1, "properly served" (see para. 57 above).

and adequate execution and maintenance. Thus, approval
of the purchaser to such documents is often required. 10

Most of the forms under study require the contractor to
submit such documents for approval by the purchaser
requiring the latter to respond with such approval or
disapproval.

(b) Inspection and tests

73. In all works contracts, there are to be found
provisions. that give the purchaser a right of participation
in the -inspection and tests of the plant. 11 The contractor
is required to notify the purchaser or his agent as to when
the inspection and tests are to take place. This is to enable
the purchaser to make arrangements to participate in them.

74. In the forms under study, a notice informing the
purchaser or the contractor of inspection and tests must be
given in sufficient time. Some forms specify the minimum
number of days' notice which the contractor must give to
the purchaser. Other forms simply require that notice be
given within a reasonable time.

(c) Laws and regulations

75. The contractor has to comply with the laws and
regulations affecting the performance of his obligations
under the contract, and is generally liable to indemnify the
purchaser against all penalties and liability for all statutory
breaches. Where the works contract is carried out in the
country of the purchaser, it is reasonable to expect the pur
chaser to inform the contractor of the relevant laws Or to
assist him in ascertaining the nature and extent of the laws
and regulations that govern the contract.

76. Some forms under study require the purchaser to
inform the contractor of the provisions of local laws and
regulations while others do not. 12 In addition, clause
15.1 of ECE 188A/574A requires the purchaser to notify
the contractor in full of the safety regulations which the
purchaser imposes on his own employees. Clause 15.2 pro
vides that if breaches of these regulations come to the
notice of the purchaser, he must inform~ the contractor in
"writing forthwith".

2. Notification to enable a party. to take action

77. In certain situations the other party to a contract,
be he purchaser or contractor, has to be notified before a
certain course of action can be taken. these are usually
situations which affect the liabilities of the parties.

10 See A(CN.9(WG.V(WPA(Add.l, I. Drawings and Descriptive
Documents, para. 12 (Yearbook ... 1981, part two, IV, B, 1).

11 See A(CN.9(WG.V(WPA(Add.3, VlII, Inspection and Tests,
paras. 21-22, 27-28 and 63-65 (Yearbook ... 1981, part two, IV,
B,I).

12 See A(CN.9(WG.V/WPA/Add.?, ? XVIII, Applicable Law,
paras. 101-104 (Yearbook ... 1981, part two, IV, B, 1).
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(a) Assignment ofcontract

78. In some forms under study, the written consent of
the purchaser is required for an assignment by the contrac
tor of the liabilities of a. contract. 13 It follows that the pur
chaser has to have prior notification of the intended assign
ment.

(b) Defects

79. The contractor is required to notify the purchaser
of defects due to his fault requiring repair, rectification or
modification, before taking over. 14 Where the purchaser is
in a position to know of the defects, then he must notify
the contractor so that the defects can be remedied. 1S

80. The purpose of notification is to give the contrac
tor an opportunity of remedying the .defects. If the contrac
tor fails to remedy the defects, the purchaser may do so
himself and recover the expenses incurred, or terminate the
contract. 16

(c) Claim based on industrial or other intellectual
property

81. Where a third party makes a claim against the pur
chaser based on infringement of industrial or other intellec
tual property rights, notice to the contractor of such claim
may assist the contractor to conduct negotiations for the
settlement of the claim and to act on behalf of the purcha
ser. or to the extent permitted by the applicable law, to
join in such litigation.

3. Notification as prerequisite to exercise ofa right

82. In some circumstances notification ofcertain events
is considered of such importance that it is a prerequisite to
the acquisition of a right. However, the approaches in the
forms under study are not uniform.

(a) Claim for personal injury and damage to property

83. Where an injured person brings a claim.in respect
of personal injury against the purchaser or the contractor,
or a third party brings an action in respect of damage to
his' property against either party, clause 24.1(c) and (d) of
ECE I 88A/574A, depending on the circumstances, gives
one party a right to indemnity from the other party. How
ever, clause 24.2 provides that:

"In order to avail himself of his rights under subpara
graphs (c) and (d) of paragraph 24.1 the party against
whom a claim is made must notify the other of such
claim ..."

13 Part Two, V, Assignment or Transfer of Contract, paras. 1-4.
14 SeeA/CN.9/WG.V/WPA/Add.6, XVI,Rectijication ofDefects,

paras. 78,92 and 107 (Yearbook ... 1981, part two, IV, B, 1).
IS Ibid., paras. 75-77,86,95 and 103-106.
16 Ibid., paras. 110-114.

(b) Right to rely on exonerating event

84. Not all provisions on exoneration in the forms
under study require notifications as a prerequisite to re
liance on it, although all require prompt notice to be given.
However, the UNIDO model contracts make notification
a prerequisite to exemption from liability as a result of
force majeure .17 Article 34.2 ofUNIDO-TKL reads:

"If either party is prevented or delayed in the per-'
formance of any of ·his obligations under this Contract·
by circumstances of Force Majeure, and if the affected
party has given written notice thereof to the other party
within (15) days of the happening of such event, speci
fying the details constituting Force Majeure, with
necessary evidencethat a contractual obligation is thereby
prevented or delayed, and that the anticipated period
(estimated) during which such prevention, interruption
or delay may continue, then the affected or obligated
party shall be excused from the performance or punc
tual performance (as the case may be) of such obliga
tion as from the date of such notice for so long as may
be justified."

(c) Termination ofcontract

85. In most provisions on the termination of a con
tract based on breaches of contract such as delay in comple
tion and non-conformity of work two notices are required.
The first notice is to give an opportunity to the party in
breach to remedy it. 18 Where the breach is not or cannot
be remedied a second notice is required to declare the con
tract avoided or terminated, if the injured party so wishes
to terminate.

86. As termination is considered a remedy of last
resort every .. effort is to be made to rescue the contract.
Although the additional period for the rectification of
defects is to enable the party to make good the defects, there
is, nevertheless, a breach of contract which at the time of the
first notice does not justify termination but only gives rise
to an action for damages. The first notice serves as a pre
requisite to the acquisition of the right to terminate. 19

87. In the case of an exonerating event, the party
wishing to claim relief must notify the other party of the
event. Ifthe event subsequently makes it impossible to per
form the contract within a given time, either party is entitled
to terminate by giving notice to the other party.

17 See A/CN.9/WG.V/WP.4/Add.5, XIII. Exoneration, para. 36
(Yearbook ... 1981, part two, IV, B, 1). A similar provision is
contained in the. ICC force majeure clause. ibid., para. 3ts. But
compare art. 79 of the Sales Convention (Yearbook ... 1980, part
three, I, B) (see para. 66 above).

18 See A/CN.9/WG.V/WPA/Add.7, XVII, Termination, paras.
7-9 and 14-15 (Yearbook ... 1981, part two, IV, B, 1).

19 The same approach has been adopted as regards non-delivery
of the goods in the Sales Convention (art. 49 (1) (b); see, however,
art. 49 (1) (a)) (Yearbook ... 1980, part three, I, B).
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88. Only in execeptional cases, such as bankruptcy,
may a party terminate a contract by serving only one
notice.2o

4. Notification ofvariation

89. Variation of a contract may involve additions or
reductions to the work, arid may therefore result in a
change of the contract price, construction schedule or con
tract guarantees. Generally a variation would require mu
tual agreement, and notices of variation given by one party
to the other may precede the reaching of such mutual
agreement,21 These notices have the character of an offer
and acceptance for the variation of the contract.

90. However, some provisions analysed in this study
seem to enable the purchaser or the engineer to vary the
contract unilaterally.22

E. Legal effects offailure to notify

91. The legal effects of failure to notify are often de
pendent .on the purpose of the duty to notify in the speci
fic circumstances. The following are the main. effects.

1. Loss ofright

92. A right may be lost if no notice is given23 within
a certain period of time.

2. Liability for damages resulting from failure to notify

93. Failure to notify may result in liability for dama
ges resulting from such failure.24

94. Article 69(3) of the GCD-CMEA provides another
example where a party is liable to pay' damages caused by
failure to notify the other party of an exonerating event.2S

F. Failure to respond to notice

95. Failure to respond to a notice given by a party
may result in certain consequences. For example, where a
purchaser is required to approve or disapprove documents
drawn up by the contractor and he does not respond within
a given period of time after he has been notified of the docu
ments, a presumption of approval may be raised.26 Such

20 See Part Two, XIX, Bankruptcy, para. 50.
21 See Part Two, III, Variations, paras. 26-27 and 43.
22 See Part Two, III, Variations. paras. 29-30 and 38-42.
23 See A/CN.9/WG.V/WP.4/Add.5, XIII, Exoneration. paras. 33

and 38 (Yearbook ... 1981, part two, IV, B, 1). See also, articles
39 (1) and 43 of the Sales Convention (Yearbook ... 1980, part·
three, I, B); A/CN.9/WG.V/WP.4,'Add.2, VI, Transfer of Techno
logy. para. 35 (Yearbook ... 198 t; part two,.IV, B, 1); and clause
19.2ofFIDIC-EMW. .

24 See A/CN.9/WG.V/WP.4/Add.5, XIII, Exoneration, para. 37
(Yearbook ... 1981, part two, IV, B, 1).

2S See also, para. 66 above.
26 See A/CN.9/WG.V/WP.4/Add.l, I, Drawings and Descriptive

Documents, para. 12 (Yearbook ... 1981, part two, IV, B, 1). See
also, articles 5.6, 6.12 and 27 of UNIDO-TKL. See also, A/CN.9/
WG.V/WP.4/Add.3, VIII, Inspection and Tests, paras. 49 and 89
(Yearbook ... 1981, part two, IV, B, 1).

a case, however, must be distinguished from the foregoing
(section E above) as the consequences do not arise from the
notification but from the failure to respond to it.

XXI. SETTLEMENT OF DISPUTES

A. General remarks

96. The comprehensive and complex nature of works
contracts, their long.-term character and the fact· that dis
putes often concern technical issues, require the parties to
pay special attention to the way in which disputes are to
be settled. If a dispute arises before the construction of
the works is completed, the work should continue to pre
vent damages which may be caused by any interruption
of the construction. Parties are therefore interested in a
speedy settlement of disputes.

97. .In most cases, the first step in the settlement of
such· disputes is to endeavour to. resolve them by negotia
tion and agreement..In some contracts there are procedures
provided for in this respect, in particular a requirement that
the parties are not to initiate legal proceedings without
attempting first to settle their disputes or differences by
an amicable arrangement.

98. Article 37.1 of UNIDO-TKL provides:

"In the event of any dispute, difference or conten
tion in the interpretation or meaning of any of the
Articles to this Contract or reasonable inference there
from, both parties shall promptly make endeavour to
resolve the dispute or differences by mutual discussion
and agreement."

99. And article 37.3 of UNIDO·TKL further provides:

"Subject to the provisions of this Article, either the
PURCHASER or the CONTRACTOR may demand
Arbitration with respect to any claim, dispute or other
matter that has arisen between the parties.

"37.3.1 However, no demand for Arbitration of
any such claim, dispute or other matter shall be made
until the later of (a) the date on which the PURCHA
SER or the CONTRACTOR, as the case may be, has
indicated his final position on such claim, dispute or
matter, or (b) the twentieth Day after the CONTRAC
TOR or PURCHASER, as the case may be, has presented
his grievance in written form to the other, and no writ·
ten reply has been received within twenty Days after
such presentation of the grievance.

"37.3.2 No demand for Arbitration shall be made
after the ( ) Day following the date on which the PUR·
CHASER or the CONTRACTOR, as the case may be,
has rendered his written final decision in respect of the
claim, dispute or other matter as to which Arbitration
is sought. The PURCHASER or CONTRACTOR, as the
case may be, shall be obliged to specify that the written
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decision is in fact the final decision within the meaning
of this Sub-Article. Failure to demand Arbitration with
in said ( ) Days period shall result in the decision being
final and binding upon the other party."

Similar provisions are contained in article 37.1 and 37.3 of
UNIDO-CRC.

100. The purpose of article 37.3 of UNIDO·TKL is
evidently to speed up the settlement of disputes. The failure
to demand arbitration within the time-limit agreed upon
under article 37.3 is perhaps regarded as a consent of
one party with the proposal made by the other party.27

101. A provision for amicable settlement of disputes
is also contained in clause 49.2 of FIDIC-EMWwhich
provides that no dispute between the contractor and the
purchaser shall be referred to arbitration unless an attempt
has first been made to settle the dispute amicably.

102. Many disputes between parties to works con
tracts arise from disagreement concerning quality and other
technical questions. It is advisable to settle these differen
ces as soon as possible and not to wait for an arbitration
award or a court decision. Technical questions in legal pro
ceedings come before the arbitrators or judges long after
the technical differences arose. This may have an undesir
able influence on the implementation of a contract and
even if technical experts are called upon to give their
opinion in such proceedings the on-the-spot verification
may become more difficult.

103. A technical expert may be appointed directly
by the parties, or by a special institution selected by agree
ment between the parties, to give an opinion on a techni
cal dispute. The parties may specify in their contract
whether such a technical opinion should be considered
as binding, or whether they should merely constitute
evidence to which an arbitrator or judge should attach
a certain weight without being bound by it. In clause
49.2 of FIDIC-EMW there is a reference to technical
expertise to be used in connection with an amicable settle
ment of disputes. The engineer's position in settlement
of disputes is dealt with in paragraphs 138-143.

B. Conciliation

104. If the parties fail to settle their dispute by them
selves they may attempt to settle it by conciliation. As the
parties are interested in solving their dispute without having
to resort to costly and time-consuming proceedings they
may agree upon conciliation before comm:lncing court or
arbitration proceedings.

105. The purpose of conciliation is to achieve an ami
cable settlement of the dispute with the assistance of al).
independent third party. The settlement of the dispute is
based on the agreement of the parties as conciliators do not

27 See Part Two, XX, Notification. para. 95.

adjudicate but only assist the parties in an impartial manner
in their attempt to reach an agreement.

106. Taking into consideration the value of concilia
tion as a method of amicable settlement of disputes arising
in the context of international commercial relations, UNCI
TRAL adopted at its thirteenth session, after consideration
of the observations of Governments and interested organi
zations, the Conciliation Rules of the United Nations
Commission on International Trade Law.28 The use of
these Rules was recommended by resolution 35/52 adopted
by the General Assembly on 4 December 1980.29

101. The UNCITRAL Conciliation Rules are designed
to give guidance and settle proble:tp.s arising in conciliation
proceedings, in particular as regards the commencement of
conciliation proceedings, appointment of conciliators, role
of conciliators, settlement agreement and termination of
conciliation proceedings. Under article 16 of these Rules
the parties undertake not to initiate, during the conciliation
proceedings, any arbitral or judicial proceedings in respect
of a dispute that is the subject of the conciliation proceed
ings, except that a party may initiate arbitral or judicial
prodeedings where, in his opinion, such proceedings are
necessary for preserving his rights.

108. There is a model conciliation clause by which
the parties would agree on the application of the UNCI
TRAL Conciliation Rules. This clause reads:

"Where, in the event of a dispute arising out .of or
relating to this contract, the parties wish to seek an
amicable settlement of· that dispute by conciliation,
the conciliation shall take place in accordance with the
UNCITRAL Conciliation Rules as at present in force."

109. The UNCITRAL Conciliation Rules are suitable
for all kinds of contracts in international trade, inclu~ing

works contracts.

110. In some general conditions and model contracts
analysed in this study there are clauses which envisage con
ciliation without solving questions connected with concilia
tion proceedings.

Ill. Article 37.1.1 of UNIDO-TKL and UNIDO-CRC
provides:

"Should the dispute or differences continue to re
main unresolved both parties may each nominate a per
son to negotiate and reconcile the dispute or differences
to resolve thereby the matter of contention between the
parties arising out of the Contract. In the event that
these two persons referred to cannot agree, they shall
nominate a third Neutral Person to reconcile the dispute
or difference. In case the two persons cannot agree on

28 Official Records of the General Assembly, Thirty-fifth Ses
sion. Supplement No. 17 (A/35/l7), paras. 105 and 106 (Yearbook
... 1980, part 0ne, II, A).

29 The Resolution and the Rules are setout in UNCITRAL
Conciliation Rules (United Nations publication, Sales No. E.81.V.6).
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a third Neutral Person or in case the efforts of the Neut
ral Person nominated by the two parties fail to resolve
the difference within (6) months, both parties to the
Contract shall proceed to Arbitration as provided for

,herein."

C. Arbitration

112. Works contracts like other contracts in interna
tional trade often contain an arbitration clause. Interna
tional commercial arbitration is today a preferred method
of settling disputes arising out of international trade. It is
widely assumed that arbitration prpceedings offer advant
ages over judicial proceedings as they are better adapted to
the specific features of international trade. On the basis
of international conventions, in particular the New York
Convention on the Recognition· and Enforcement of
Foreign Arbitral Awards of 1958, the arbitral awards can
be recognized and enforced abroad often more easily than
cQurt decisions.

113. Two kinds of international commercial arbitra
tion are used in practice. The parties may choose either a
permanent arbitration institution or an ad hoc arbitration.
All arbitration institutions have rules according to which
they become seized, the arbitrators are appointed, the
arbitration proceedings are conducted and.. the awards are
made. If the parties submit their dispute to an arbitration
institution they are considered to agree upon the applica
tion of rules of such an institution. ..

114. Difficulties may arise if an art hoc arbitration is
chosen by the parties and they have .. not" solved questions
concerning arbitration proceedings in their arbitration
agreement. A similar situation may also arise in cases where
such questions are not settled in the rules of arbitration
institutions. National legislation and international treaties
may help to overCome some of those difficulties. The
European Convention on International Arbitration of 1961
makes provisions for the regulation of various aspects of
arbitration proceedings, including appointments of arbit
rators, the procedure to be followed, the conflict of law
rules to be applied and the recognition and enforcement of
the award.

115. In 1966, the United Nations Economic Commis
sion for Europe and the United Nations Economic Commis
sion for Asia and the Far East (now the United Nations
Economic and Social Commission for Asia and the Pacific)
developed rules providing answers to most questions con
cerning arbitration proceedings. Particularly important and
widely used are, however, the UNCITRAL Arbitration Rules,
the use of which was recommended by the General Assembly
in its resolution 31/98 of 15 December 1976.*30

* Yearbook ... 1976, part one, II, A).
30 The Resolution and the Rules are set out in UNCITRAL

Arbitration Rules (United Nations publication, Sales No. E.77.V.6).

116. Arbitration proceedings can be effected in most
cases only on the basis of a valid arbitration clause. How
ever, disputes between organizations of the member countries
of the Council for Mutual Economic Assistance (CMEA),
arising in the international trade, are settled in arbitration
proceedings without .. the need to conclude individual arbit
ration agreements. Such disputes are subject to arbitration,
in an arbitration tribunal established for such disputes in
the country of the defendant or, by agreement of the parties,
in a third member-country of the CMEA. A counter-claim
or set-off based on the same relationship as the original suit
is subject to consideration in the same arbitration tribunal
in which the original suit is considered. Arbitration awards
are final.

117. . These consequences follow from GCD-CMEA,
GCA-CMEA and GCTS-CMEA. In 1972, Member States of
the CMEA concluded a Convention on the Settlement by
Arbitration of Civil Law Disputes Arising out of Relations
Concerned with Economic, Scientific and Technological
Co-operation, which requires, generally, obligatory arbitra
tion proceedings for settlement of all disputes arisingbetween
organizations of CMEA countries from commercial relation
ships aimed at international economic, scientific and tech
nical co-<,>peration.

118. The parties when drafting an arbitration clause
shall take into consideration the form of arbitration to be
chosen (i.e. institutional arbitration or ad hoc arbitration)
and determine which disputes are to be covered by the
clause, The arbitration clause recommended for the appli
cation of the UNCITRAL Arbitration Rules reads as fol
lows:

"Any dispute, controversy or claim arising out of or
relating to this contract, or the breach, termination or
invalidity thereof, shall be settled by arbitration in accord
ance with the UNCITRAJ- Arbitration Rules as at present
in force.,,31

119. It appears that this clause covers disputes con
cerning questions as to

(a) Whether the contract is valid or not;

(b) What are the legal consequences of invalidity of
contract;

(c) The interpretation of the contract, in particular
determining what are the duties and rights of the parties;

(d) What are the legal consequences of the breach
of contract including questions concerning exonerating
circumstances;

(e) When the contractis terminated (in cases where
a party declares the contract avoided or where the con-

31 Official Records of the General As.sembly, Thirty-first Session,
Supplement No. 17 (A/31/17), Chap. V., para. 57 (Yearbook ...
1976, part one, II, A).
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tract is terminated ipso iure) and what are the legal con
sequences thereof; and

if) Other issues relating to the contract.

120. The attention of the parties is drawn to the possi
bility of inclusion, in the arbitration clause, of the appointing
authority, the number of arbitrators, the place of arbitration
and the language to be usedin the arbitral proceedings. But
if the parties fail to solve these questions in the arbitration
clause, the UNCITRAL Arbitration Rules* provide for ways
of settling these issues.

121. The scope and .nature of the arbitration clauses,
contained in the forms analysed in'this study, are varied
and some of them do not cover all disputes to which the
UNCITRAL model arbitration clause applies.

122. Clause 28.1 ofECE 188A reads:

"Any dispute arising out of the contract shall be
fInally settled in accordance with the Rules of Concili
ation and Arbitration of the International Chamber of
Commerce, by one or' more arbitrators designated in
conformity with those Rules."

It .may be doubtful whether this clause covers disputes
concerning the validity of the contract and what the legal
consequences of its invalidity are, as well as the legal con
sequences of its termination.

123. ECE 574A dt:als with settlement of disputes in
arbitration proceedings in clause 28.1 which provides:

"Any dispute arising out of or in connection with the
contract shall be finally settled by arbitration' without
recourse to the Courts. The procedure shall be such as
may be agreed between the parties."

124. The scope of this clause is broader than that in
clause 28.1 of ECE 188A as it covers not only disputes
arising out of the contract but also disputes which arise in
connection with the contract. The clause seems to include
disputes relating to the breach of the contract, but the
question remains Qpen, whether it also covers' disputes
concerning the validity of the contract and legal con
sequences of the invalidity. This clause unlike that of ECE
188A does not refer to a set of arbitration rules .so that the
parties would still have agreed on the arbitration procedure
(see paragraph 114 above).

125. In FIDIC-EMW and FIDIC-CEC there are arbitra
tion clauses formulated tn connection with the legal position
of a consulting engineer in the settlement of disputes. Dis
putes may be referred to arbitration if the consulting engineer
fails to solve them.

126. Under clause 67 of FIDIC-CEC (see paragraph
142 below) such disputes are to be settled under the Rules

.of Conciliation and Arbitration of the Int~rnationalChamber
of Commerce. This clause covers "any dispute or difference

* Yearbook ... 1976, part one, II, A.

of any kind whatsoever between the Employer and the
Contractor. or the Engineer and the Contractor in· connec
tion with, Or arising out of the Contract, or the execution
of the Works." The clause also relates to disputes between
the engineer and the contractor though the engineer does
not seem to be a party to the contract.32

127. Clause 67 of FIDIC-CEC also covers disputes
arising in connection with the execution of the works in
addition to disputes connected with the contract. The
question m~y arise whether this clause also includes disputes
of an extra-contractual nature, such as disputes concerning
accidents occurring in connection with the construction of
the works.

128. In FIDIC-EMW the settlement of disputes by
arbitration proceedings is dealt with in clause 49.3 which
reads:

"If at any time any question, dispute or difference
shall arise between the Employer and the Contractor
in connection with or arising out of the contract or the
carrying out of the Works (whether dUring the progress
of the Works or after their completion, and whether
before or after the termination, abandonment or breach
of contract) which cannot be settled amicably either
party, shall, as soon as reasonably practicable, but not
earlier than three months after a request made to settle
the dispute amicably has been made to the other party,
give to the other notice in writing of the existence of
such question, dispute or difference specifying the nature
and the point at issue, and the same shall be finally settled
by Arbitration under the Rules of Conciliation and Arbit
ration of the International Chamber of Commerce by
one or more Arbitrators appointed in accordance with
those Rules."

129. In UNIDO-TKL and UNIDO-CRC arbitration is
dealt with in article 37.4 which proVides:

"All claims, disputes and other matters in question
arising out of or relating to this Contract or the breach
thereof which cann6t be resolved by the parties shall be
decided by arbitration in accordance with the terms
contained in Annexure ( ) attached hereto.33 This
agreement so to arbitrate shall be enforceable under
the prevailing arbitration law. The award rendered by the
arbitrator shall be final and judgements may be entered
upon it in any court having jurisdiction thereof."

130. Under article 37.3.1 (see paragraph 99 above) de
mand for arbitration can be made by either party only after
the date on which the other party has indicated its final
position on such dispute. In this provision there is another
period of time dUring which arbitration proceedings cannot
be initiated, namely the period of 20 days after the date

32 See Part Two, VIII, Engineer.
33 According to the UNIDO model contracts, this annexure is to

be agreed upon by the parties.
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on which a party has presented his grievance in written
from to the other party and proVided no written reply is
received within this period.

131. The parties agreeing to an arbitration clause nor
mally intend their dispute to be settled by arbitration instead
of by a court. Some contracts contain provisions to this
effect.

132. Clause 28.1 ofECE 574A states that the disputes
are to be finally settled by arbitration without recourse to
the courts.

133. The parties may, however, agree upon an option
to the claimant to initiate either court or arbitration proceed
ings.

134. Such an option seems to be included in the
UNIDO model contracts. Article 37.5 of UNIDO·TKL and
UNIDO·CRC appears to allow the initiation ofcourt proceed
ings even dUring the period of time when the initiation of
arbitral proceedings is possible. This article reads:

"Notice of the demand for arbitration shall be filed in
writing with the other party to the Contract in accordance
with the conditions contained in the Annexure referred
to in Article 37.4 above.34 The demand for arbitration
shall be made within the period specified in Article
37.3,35 after the claim, dispute or other matter in
question has arisen, and in no event shall the demand for
arbitration be made after institution of legal or equitable
proceedings based on such claim, dispute or other matter
in question if it would be barred by the applicable statute
of limitations."

135. It should be noted that not all provisions of the
forms under study are considered. For example, article 37.7
of UNIDO-TKL and UNIDO·CRC provides that arbitrators
shall have unrestricted access to the plant (notwithstanding
secrecy provisions) for the purpose of arbitration.

D. Court proceedings

136. In some works contracts there are exclusive juris.
diction clauses in which the parties determine the court of a
particular place to which the parties should submit their
disputes. The laws of most countries give effect, though
under varying conditions, to such agreements in interna
tional trade contracts.

137. The certainty of the court which is to have juris
diction in the dispute is useful for determining contractual
rights and duties of the parties. Courts of all countries apply
in principle conflict rules of their country and, in agreeing
on the jurisdiction of the court, the parties indirectly deter·
mine what conflict of law rules are to apply to their con·
tract. This is important even in the case of the choice by
the parties of the applicable law .as the extent of tlle admissi
bility of such a choice is to be judged on the basis of the

34 Article 37.4 is quoted in para. 129.
35 Article 37.3 is quoted in para. 99.

private international law of the country where the legal
proceedings are taking place.

E. Engineer in settlement ofdisputes

138. Some works contracts proVide that the consulting
engineer may make observations or technical approvals or
even take decisions on certain issues without prejudice to
subsequent arbitration or other legal proceedings.

139. The procedure concerning the engineer's decision
is provided for in clause 11 of FIDIC·EMW:

"'The contractor shall proceed with the Works in
accordance with the decisions, instructions and orders
given by the Engineer in accordance with these condi·
tions, proVided always that:

"(a) if the Contractor shall, without undue delay
after being given any decision, instruction Or order other
wise than in writing,require it to be confirmed in writing,
such decision,instruction or order shall not be effective
until written confirmation thereof has been received by
the Contractor, and

"(b) if the Contractor shall by written notice to the
Engineer within 21 days after receiVing any decision,
instruction or order of the Engineer in writing or written
confirmation thereof, dispute or question the decision,
instruction or order, giving his reasons for so doing, the
matter shall be referred to the Engineer who shall within
a further period· of 21 days by notice in writing, with
reasons therefor, to the Contractor and the Employer,
confirm, reverse or vary such decision."

140. In FIDIC·EMW, thelegal nature of the engineer's
decision is provided for in clause 49.1, which is as follows:

"If either the Employer or.the Contractor is dissatis
fied with a decision, instruction or order of the Engineer
as confirmed, reversed or varied in accordance with
Clause 11 (Engineer's Decisions) either party may subject
to Sub-Clause 236 of this Clause refer the matter to arbit
ration pursuant to Sub-Clause 3 of this Clause,37 but
such reference shall not relieve the Contractor of his
obligation to proceed with the Works in accordance with
the decision, instruction or order as so confirmed, reversed
or. varied nor relieve the Employer of any of his obli
gations under the Contract. The Contractor shall be at
liberty in any such Arbitration to rely on reasons addi
tional to the reasons stated in the written notice given
pursuant to Clause 11."

141. It would therefore appear that:

(a) The engineer is entitled to interpret the contract
in connection with its implementation;

(b) Such an interpretation is binding on both parties,
if the procedure provided for in the general conditions is

36 Sub-clause 2 is quoted in para. 101.
37 Sub-clause 3 jsquoted in para. 128.
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complied with until such an interpretation is changed by
an arbitral award.

142. In FIDIC-CEC, the legal position of the engineer
is dealt with in clause 67, which is as follows:

"If any dispute or difference of any kind whatsoever
shall arise between the Employer and the Contractor
or the Engineer and the Contractor in connection with,
or arising out of the Contract, or the execution of the
Works, whether during the progress of the Works or
after their completion and whether before or after the
termination, abandonment or breach of the Contract, it
shall, in the first place, be referred to and settled by the
Engineer who shall, within a period of ninety days after
being requested by either·. party to do so, give written
notice of his decision to the Employer and the Con
tractor. Subject to arbitration, as hereinafter provided,
such decision in respect of every matter so referred shall
be final and binding upon the Employer and the Con
tractor and shall forthwith be given effect to by the
Employer and by the Contractor, who shall proceed with
the execution of the Works with all due diligence whether
he or the Employer requires arbitration, as hereinafter
provided, or not. If the Engineer has given written notice
of his decision to the Employer and the Contractor and
no claim to arbitration has been communicated to him
by either the Employer or the Contractor within a period
of ninety days from receipt of such notice, the said
decision shall remain final and binding upon the Employer
and the Contractor. If the Engineer shall fail to give
notice of his decision, as aforesaid, within a period of
ninety days after being requested as aforesaid, or if either
the Employer or the Contractor be dissatisfied with any
such decision, then and in any such case either the
Employer or the Contractor may within ninety days
after receiving notice of such decision or within ninety
days after the expiration of the first-named period of
ninety days, as the case may be, require that the matter
or matters in dispute be referred to arbitration as herein
after provided. All disputes or differences in respect of
which the decision, if any, of the Engineer has not
become final and binding as aforesaid shall be finally
settled under the Rules of Conciliation and Arbitration
of the International Chamber of Commerce by one or
more arbitrators appointed under such Rules. The said
arbitrator/s shall have full power to open up, revise and
review any decision, opinion, direction, certificate or
valuation of the Engineer. Neither party shall be limited
in the proceedings before such arbitrator/s to the evi
dence or argumerits put before the Engineer for the
purpose of obtaining his said decision. No decision given
by the Engineer in accordance with the foregoing pro
visions shall disqualify him from being called asa witness
and giving evidence before the arbitrator/s on any matter
whatsoever relevant to the dispute or difference referred
to the arbitrator/s as aforesaid. The refe·rence to arbitra-

tion may proceed notwithstanding that the Works shall
not then be or be alleged to be complete, provided always
that the obligations of the Employer, the Engineer and
the Contractor shall not be altered by reason of the
arbitration being conducted during the pro~ress of the
Works."

143. The consequences of the engineer's decision under
the clause quoted in the previous paragraph are similar to
those mentioned in paragraph 141. However, in addition,
the parties seem to be limited in respect of initiatingarbit
ration proceedings by time-limits stipulated therein.

F. Effect ofresort to dispute settlement proceedings
on duty to perform

144. The mere fact that the parties have commenced
negotiations for the settlement of disputes, or arbitral or
court proceedings does not by itself relieve eitner party
from his contractual obligations or justify a postponement
of performance. Moreover, in some contracts it is stressed
thatin case of a dispute both parties are obliged to continue
with the performance of their obligations.

145. Article 37.2 of UNIDO-TKL ahd UNIDO-CRC
stipulates in this respect:

"Notwithstanding the existence of a· dispute, the.
CONTRACTOR and . PURCHASER shall continue to
carry out their obligations under the Contract, and pay
ment(s) to the CONTRACTOR shall continue to be made
in accordance with the Contract that in the appropriate
cases qualify for such payment(s)."

146. Article 37.6 of UNIDO-TKL andUNIDO-CRC
provides as follows:

"The CONTRACTOR and. the PURCHASER shall
continue the work and undertake their obligations under
the Contract in accordance with Article 37.2 and the
Contractor shall maintain the progress schedule during
any arbitration proceedings, unless otherwise agreed by
the PURCHASER in writing.

37.6.1 Before commencement or continuation of the
workwhich is the subject of the dispute under arbitration,
the CONTRACTOR may request, at his discretion, a bank
guarantee from the PURCHASER to cover the CON
'TRACTOR's estimate of the additional costs involved.
The bank guarantee shall be payable in part or in full only
as a result of Arbitration proceedings in favour of the
CONTRACTOR, and shall be valid until 30 days after
the Arbitration Award."

147. Another provision concerning this subject is
obtained in article 37.1.2. ofUNIDO-TKLand UNIDO-CRC
which reads:

"Pending resolution of any such claim or dispute
pursuant to Article 37.1.1 the Contractor shall perform
in accordance with the Contract without prejudice to
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any claim by the CONTRACTOR for additional com
pensation and/or time to complete the work if such
instructions (are in his opinion) above and beyond the
requirements of the Contract."

148. Clause 49.4 of FIOIC-EMW, which deals with a
relationship between the obligation to perform in case of
arbitration and suspension of contract, reads:

"Performance of the Contract shall continue during
Arbitration proceedings unless the Employer shall order
the suspension thereof, and if any such suspension shall
:be ordered the reasonable expenses of the Contractor
occasioned by such suspension shall be included in the
Contract Price if the Arbitrators so decide. No payments
due or payable by the Employer shall be withheld on
account of pending reference to Arbitration."

149. It seems to follow from this provision that the
obligation to proceed with the performance of the con
tract· (by the contractor) does not apply if the purchaser
suspends the performance of the contract irrespective of
whether or not he was entitled to do so.

Part Three

[AlCN.9/WG.V/WP.7/Add.6* ]

LIST OF QUESTIONii FOR CONSIDERATION BY THE

WORKING GROUP

A. Introduction

The Working Group may wish to consider the questions
listed below in its discussion of the topics in the light of
Study II. As in Study I, the list is not intended to be
exhaustive.

B. Questions

I. Feasibility studies

1. Should the contractor be obliged to verify the
accuracy and adequacy of

(a) Feasibility studies, or

(b) Information on which these studies are based
supplied to him by the pmchaser? (See also question 55).

2. If question 1 is answered in the affirmative, should
this obligation be limited to the discovery of evident errors
or defects, or should it be wider?

3. If question 1 is answered in the affirmative, should
this obligation be limited to feasibility studies and infor
mation which are to be used as a basis for the work to .be
performed by the contractor?

* 27 April 1982.

4. Should the contractor be obliged, independently of
studies or information supplied by the purchaser, to make
studies and obtain information necessary for him to carry
out his obligations under the contract?

5. If question 1 or 4 is answered in the affirmative,
how should the legal implicationsarising from a discrepancy
.between verification, studies made and information obtained
by the contractor, and studies and information supplied by
the purchaser, be settled?

6, When physical conditions are dealt with in feasibility
studies, to what extent should the contractor be responsible
for his performance under the contract when a change of
physical conditions affects such performance?

7. If the contractor is to bear some responsibility in
respect of feasibility studies or information supplied to him
by the purchaser who had obtained them from a third party,
should the purchaser be obliged to assign to the contractor
his rights arising from a breach of obligation by the third
party in preparing such study or obtaining such information?

II. Formation ofcontract

(Questions on the legal issues involved in tender proce
dure have not been formulated for the reasons indicated in
A/CN.9/WG.V/WP.7/Add.1, paragraph 22**.)

8. Should the legal guide analyse legal problems con
nected with contractual terms. which under the works con
tract are to be agreed upon in the future by the parties?

9. Should the .legal guide analyse legal problems con
nected with contracts subject to condition (e.g. entry into
force subject to.condition)?

III. Variation

10. Should the purchaser be entitled unilaterally to
vary the scope of the work undertaken by the contractor,
if so, under what circumstances, and to what extent?

11. Should the co/ntractor be entitled unilaterally to
vary the scope of the work undertaken by him, and if so,
under what circumstances, and to what extent?

12. If question 10 or 11 is answered in the affirmative,
by what procedure should the scope of consequent varia
tions in other contractual provisions (e.g. price, time sched
ule, performance guarantees) be determined?

IV. Interpretation

13. Should the contract include a provision on general
rules of interpretation? If so, what principles should be
reflected in these rules?

14. To what extent should the negotiations be taken
into consideration in interpreting a contract (e .g. views

** Reproduced in this volume, part two, IV, B.
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exchanged, statements made, or conduct duringnegotia
tions)?

15. Should the legal guide recommen.d definitions of
certain terms. often used in works contracts? Which terms
should be defined?

16. Should the legal guide recommend rules to resolve
conflicts between the contract, annextires thereto, and
general conditions incorporated by reference?

V. Assignment

17. Should either party be allowed to assign the con
tract as a whole, and -if so, under what conditions?

18. Should either party be allowed to assign his rights
under the contract, and if so, to what extent?

19. Should either party be allowed to assign his obli
gations under the contract, and if s6, to what extent?

VI. Sub-eontracting

20. Should the ability of the contractor to sub-con
tract be restricted, and if so, to what extent?

. 21. When sub-contracting is permitted, to what extent
should the purchaser participate in the selection of a sub
contractor by the contractor? (See also question 35).

22. To what extent should the ..terms of the sub-con
tract be determined in th,~ main contract?

23. If the contractor is obliged to procure equ!pment
or services for the purchaser, should he be obliged

(a) To conclude contracts with a third party in his
own name on account of the purchaser; or

(b) To conclude contracts with a third party on behalf
of the purchaser; or

(c) To assist the purchaser in his negotiations with a
third party? (See also question 36).

24. Should the purchaser be entitled to pay the sub
contractor if the contractor fails to pay him, and if so,
under what conditions?

25. Should the legal guide deal with contracts entered
into by the purchaser with third parties in connection with
the execution of the works?

26. If question 25 is answered in the affirmative, should
the sub-contractors to be employed by the purchaser be
agreed upon between the contractor and the purchaser, and
if so, in which cases?

27. Should the legal guide deal with the consequences
of failure of performance by the purchaser's suppliers
affecting the execution of the contract by the contractor?

VII. Co-ordination and liaison agents

28. Should a liaison agent be designated by each party
in the contract, and if so, should the scope of the agent's

authority be determined in the contract by the party desig
nating him?

29. Should the contract include a provision on the duty
of the parties to co-operate in the execution of the contract,
and if so, how should this duty be defined?

30. What co-ordination procedure should be agreed
upon in the contract?

VIII. Engineer

31. What should be the main functions and scope of
authority of the engineer as the purchaser's representative?

32. In addition to his functions as the purchaser's
r~presentative, should the engineer be given the function
of deciding certain issues affecting the parties as an impar
tial person? (See also questions 92 and 93).

33. If the answer to question 32 is in the affirmative,
how should his duty to be impartial be defined?

IX~ Liabilities in respect of third parties

34. In what cases, if any, should the contractor be fully
responsible for failure to perform by a third party (e .g.
employee, sub-contractor) whom the contractor has engaged
for the fulfilment of his obligations under the contract and
in what cases, if any, should the contractor's responsibility
be limited?

35. Should the responsibility of the contractor for sub
contractors employed by him differ, depending on whether
they have been chosen solely by the contractor, or on
whether the purchaser has participated in their selection?

36. What should be the responsibility of the contractor

(a) If he concludes contracts as described in question
23 (a)?

(b) If he concludes contracts as described in question
23 (b)?

(c) If he assists in negotiations as described in question
23 (c)?

37. Should the legal guide deal with loss or damage
caused to the purchaser in connection with the execution
of the contract by employees or sub-contractors of the
contractor, or loss or da~age caused to the contractor in
connection with the execution of the contract by employees
or sub-contractors of the purchaser?

X. Technical assistance

38. What issues should be addressed in connection with
the provision of training (e.g. place of training, payment
conditions, type of.training)?

39. What issues should be addressed in connection with
the provision of management services (e.g. payment con
ditions, type of management, responsibility for operation
of the works)?
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40. What kinds of technical assistance other than the
provision of training and management services should be
dealt with in the legal guide?

41. If technical assistance other than training and
management services are to be dealt with, what issues
should be addressed in connection therewith?

42. Are there any special problems (other than those
involved in the transfer of technology) in protecting con
fidential information conveyed through technical assistance?
If so, how should such problems be solved?

XI. Maintenance and spare parts

43. Should the legal guide deal with the contractor's
obligation to maintain the works?

44. If question 43 is answered in the affirmative, what
should be the scope of the main obligations of the con
tractor in regard to the maintenance of the works after the
expiry of the guarantee period?

45. What should be the obligations of the contractor
in regard to the supply of spare parts manufactured by him?
(See also question 8.)

46. Should the contractor be obliged to procure spare
parts manufactured by third parties? (See also question 23.)

47. If question 46 is answered in the affirmative, what
should be the extent of his obligation in connection with
such procurement? (See also questions 23 and 26.)

XII. Storage on site

48. To what extent should either of the parties be
obliged to provide storage facilities and to store materials
and equipment on site?

49. Who should bear the costs connected with such
provision of storage facilities and storing?

50. Who should bear the risks in respect of materials
and equipment stored on site, and to what extent?

XIII. Price

51. What factors favour the adoption of

(a) A lump-sum price, or

(b) A price on the basis of time incurred and work

done, or

(c) A reimbursable price for a works contract, or cer
tain items herein?

52. Ifthe price is to be determined on the basis of time
incurred and work done, what procedures are appropriate
for measuring the time incurred and work done?

53. In the case of a reimbursable price, what procedures
are appropriate for determining the price payable?

54. Should the legal guide deal with issues concerning
price currency, and if so, which issues?

XIV. Revision ofprice

55. Should the contractor be entitled to an increase in
price if the scope of the work has to be changed owing to
the discovery of errors in the data supplied by the purchaser?

56. Should there be a revision of the price when a
change in the laws in force on the site requires an alteration
of the'works? (See also question 12.)

XV. Payment conditions

57. How should the due date of an advance payment
be determined?

58. What conditions should be required for payments
to be made during the course.of the execution of the con·
tract?

59. What conditions should be required for payments
to be made after completion of the works?

60. What conditions should be required for payments
to be made after the expiration of the guarantee period?

61. Should the legal guide deal with issues relating to
bonus stipulated for completion of the work by the con
tractor before the due date?

62. When the contractor has granted credit to the pur
chaser,should issues relating to the dedit termsbe analysed?

XVI. Performance guarantees

63. What should be the legal nature of the performance
guarantee (e.g. independent, accessory, subsidiary)?

64. At what time should the performance guarantee be
provided?

65. Should the contract provide for a reduction in the
amount of the performance guarantee? If so, under what
circumstances and to what extent should the amount of
the guarantee be reduced?

66. When the performance guarantee is subsidiary,
what steps should the purchaser take before he is entitled
to claim under the guarantee?

67. Should the guarantor's obligations be limited to
the payment of a sum of money, or might it also include
other obligations?

68. What should be the effect upon the performance
guarantee of variation of the contract?

69. Should the legal guide deal with the period to be
covered by a performance guarantee?
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XVII. Insurance

70. What risks should be covered by insurance of the
materials and equipment to be incorporated in the works,
and who should provide such insurance?

71. What period of time should be covered by the
insurance mentioned in the previous question?

72. Should insurance of the materials and equipment
cover the time during which the contractor bears the risks
in respect of such materials and equipment?

73. What risks should be covered by insurance of the
works during the construction, and who should provide
such insurance?

74. Should the contractor's equipment be covered by
insurance?

75. Should the legal guide deal with liability insurance
of the purchaser and contractor?

76. What should be the consequences of failure to pro
vide insurance in accordance with the contract?

XVIII. Customs duties and taxes

77. Should the legal guide deal with issues relating to
customs duties?

78. Should the legal gUide deal with issues relating to
taxes and levies?

XIX. Bankruptcy

79. Should the bankruptcy of either party be dealt
with only in chapters dealing with other topics when bank
ruptcy is relevant to such topics?

80. What should be the rights under a works contract
of the purchaser on the bankruptcy of the contractor, and
vice versa?

XX. Notices

81. In what contexts in works contracts should the
despatch theory under article 27 of the Sales Convention
be adopted?

82. In what circumstances should notice constitute
a pre-requisite to the exercise of a right?

83. Should a failure to notify within a time-limit result
in the loss of a right, and if so, in what circumstances?

84. In what situations, if any, should a presumption of
approval or consent be raised upon failure to respond to a
notice within a time-limit?

85. What consequences should the failure to notify have
in cases not covered by questions 82 and 83 above?

XXI. Settlement ofdisputes

86. Should the parties be obliged to attempt to settle
their disputes by negotiation before instituting legal proceed
ings?

87. If question 86 is answered in the affirmative, what
procedure should be provided for such negotiation?

88. For the settlement of disputes concerning technical
issues, should the parties be obliged to refer such disputes
to a technical expert for his opinion prior to instituting
legal proceedings?

89. Should the legal guide deal with conciliation as a
means of dispute settlement?

90. In relation to the use of arbitration as a means of
dispute settlement, should the legal guide only recommend
the use of the UNCITRAL Arbitration Rules, or in addition
analyse the special problems connected with the use ofarbit
ration in works contracts?

91. Should the legal guide deal with clauses on court
jurisdiction?

92. Should the engineer be authorized to settle disputes
between the contractor and the purchaser and, if so, should
such an authorization be limited to technical issues?

93. If question 92 is answered in the affirmative, what
should be the legal nature of the engineer's decision given
in the settlement of a dispute?
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INTRODUCTION

1. In resolution 36/111 of 10 December 1981 the
General Assembly has requested inter alia the United Nations
Commission on International Trade Law to submit any
written comments and observations which it deems appro
priate on chapter II of the report of the International Law
Commission (ILC) on the work of its thirtieth session,l and
in particular on the draft articles on most-favoured-nation
clauses adopted by the International Law Commission and
those provisions relating to such clauses on which the Interna
tional Law Commission was unable to take a decision. The
resolution is reproduced in the annex to this note.

I. BACKGROUND TO GENERAL ASSEMBLY RESOLUTION

36/111

2. At its nineteenth session in 1967, the International
Law Commission decided to place on its programme of
work the topic of "most-favoured·nation clauses in the law
of treaties".2 The title of the topic was shortened to "the
most-favoured-nation clause" by the International Law
Commission at its twentieth session in 1968.

* 20 May 1982.
1 Official Records of the General Assembly, Thirty·third Ses

sion, Supplement No. 10, A/33/10 and Corrigendum (Arabic only).
(Yearbook of the International Law Commission 1978, vol. II, Part
Two.)

:1 Report of the International Law Commission on the work of
its nineteenth session, 8 May-14 July 1967 (A/6709/Rev.l and Rev.
l/Corr.l), para. 48 (Yearbook of the International Law Commission
1967, vol. II.)
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3.- The General Assembly, after considering the report
of the International Law Commission on the work of its
nineteenth session, recommended in resolution 2272 (XXII)
of 1 December 1967 that the International Law Commis
sion study the topic. From that time on, the topic was
normally inscribed on the International Law Commission's
agenda until its completion of the project in 1978.

4. At its thirtieth session in 1978, the International
Law Commission finalized its draft articles on most
favoured-nation clauses and recommended to the General
Assembly that the draft articles should be recommended to
Member States with a view to the conclusion of a convention
on the subject. 3

5. After considering the report of the International
Law Commission on the work of its thirtieth session, the
General Assembly, by resolution 33/139 of 19 December
1978, invited all States, organs of the United Nations which
had competence in the subject matter and interested inter
governmental organizations to submit their written com
ments and observations on the draft articles and on pro
visions on which the International Law Commission was
unable to take a decision, and requested States to comment
on the recommendation that the draft articles should be
recommended to Member States with a view to the conclusion
of a convention on the subject. Comments were received
from 18 States and 5 intergovernmental organizations.4

3 Report of the International Law Commission on the work of
its thirtieth session, note 1 above, para. 73.

4 These comments are collected in A/35/203 and Adds. 1-3
and compiled analytically in A/35/443. '
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6. On 15 December 1980, the General Assembly, aware
of the fact that more replies were needed, adopted resolution
35/161, reiterating the invitation contained in resolution
33/139. Comments were received from five States, one organ
of the United Nations and five intergovernmental organiza
tions. s At its thirty-sixth session the General Assembly adop
ted resolution 36/111.

II. PURPOSE OF ILC DRAFT ARTICLES ON
MOST-FAVOURED 'NATION CLAUSES

7. The ILC draft articles are not intended to interfere
with or prejudice the agreement of States upon most
favoured-nation treatment; rather, they have a residual
character. They are designed to assist in the interpretation
and application of most-favoured-nation clauses to which
States might wish to agree in their international relations.

"The [International Law] Commission was unanimous
in the view that the granting and beneficiary States might
agree on most-favoured-nation treatment in all matters

. that lent themselves to such treatment: they might
specify the sphere of relations in which they undertook
most-favoured-nation obligations and they might restrict
ratione materiae their respective promises. The Commis
sion also agreed that States might, in the clause itself or
in the treaty containing the·clause· or otherwise, reserve
their right to grant preferences, Le. to except from the
application of the most-favoured-nationdause favours
that they granted to one or more States. It is understood,
however, in this connection,that the present article
should not be used as a pretext for discrimination.,,6

Pursuant to draft article 29, the draft articles would be
without prejudice to any provision on which the parties to
a most-favoured-nation clause may otherwise agree.

8. The draft articles, therefore, do not purport to pre
scribe the existence, nature or scope ofmost-favoured-nation
treatment in relations among States. For example, the draft
articles would not obligate States to grant most-favoured
nation treatment to any other State. Not would they require
the granting of any particular type of most-favoured-nation
treatment (e.g. unconditional, conditional or reciprocal).
Such matters would' depend upon the agreement of States
to amost-favoured-nation clause.

9. Nor do the draft articles purport to resolve concrete
issues of international trade policy. The draft articles do not
purport to establish the principles or rules under which trade
occurs. The International Law Commission has recognized
that such issues may be addressed by States in other fora. 7

5 These comments are collected in A/36/145 and compiled
analytically in A/36/146.

6 Report of the International Law Commission on the work of
its th4rtieth session, note 1 above, commentary to draft art. 29.

Ibid., para. 62.

III. THREE ILLUSTRATIVE ISS UES RELEVANT TO
INTERNATIONAL TRADE

10. The comments and observations on the ILC draft
articles submitted in writing thusfar to the General Assembly
by States and organizations, and expressed orally before the
Sixth Committee during the thirty-fifth and thirty-sixth
sessions of the General Assembly, do not reveal major
disagreement on the principles behind many of the pro
visions in the International Law Commission's draft articles.
There are, however, some significant issues in connection
with the draft articles concerning which substantial differ
ences of opinion have been expressed. The foll~wing are
examples of such issues:8

(a) Whether a text on most-favoured-nation clauses
should apply to most-favoured-nation clauses in relations
involving economic groupings of States;

(b) Whether a text on most-favoured-nation clauses
should imply an exception from the operation of a most
favoured-nation clause for benefits granted among members
of a customs union or a free trade area;

(c) Whether a text on most-favoured-nation clauses
should contain provisions for interpreting most-favoured
nation clauses which grant conditional most-favoured-nation
treatment.

Even as to these issues, however, the Commission might
consider it possible to agree on general comments and observa
tions. The following observations concerning these issues
might be helpful to the Commission in this regard.

A. Application of text on most-favoured-nation clauses
to clauses in relations involving economic groupings
ofStates

11. According to draft articles 1 and 6, the application
of the ILC draft articles would be restricted to most
favoured-nation clauses in relations of States as between
themselves. In previo\!S comments and observations on the
draft articles, several States and some intergovernmental
organizations have pointed .out that economic groupings of
States are a.ssuming greater importance in the international
economy, and that one of, these groupings in particular (the
European Economic Community), which accounts for a
significant portion of world trade, concludes trade treaties
containing most-favoured-nation clauses. It has been
suggested that a text on most-favoured-nation clauses
should also apply to most-favoured-nation clauses in

8 In resolution 36/111 the Generai Assembly also requested
States to comment on the recommendation of the International
Law Commission that the draft articles on most-favoured-nation
clauses should be recommended to Member States of the United
Nations with a view to the conclusion of aconvention on the subject.
Since this request was directed to States, the Commission may
consider it unnecessary to consider the question of the form thilt a
text on most-favoured-nation clauses might take.
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relations involving such economic groupings, in order to
render the text complete and to have it accord with actual
practice in international commerce.

12. The International Law Commission originally took
up its study of most·favoured·nation clauses as an aspect of
the general law of treaties, and its draft articles on most.
favoured·nation clauses are designed to be interpreted in
light of the Vienna Convention on the Law of Treaties.9

Accordingly, the International Law Commission has restric.
ted the scope of application of its draft articles on most.
favoured·nation clauses to correspond with a similar restric
tion in article 1 of the Vienna Convention. 10

13. From a strictly legal viewpoint, however, a text on
most·favoured·nation clauses need not necessarily berestric·
ted to clauses in relations between States. A most·favoured
nation clause is normally only one provision in a trade
agreement. Issues concerning the treaty as a whole (Le. con·
clusion, entry into force, observance, application, interpreta
tion, invalidity, termination etc.) would be governed by
legal rules independent of a text on most·favoured·nation
clauses. A text concerning the interpretation and applica
tion of most-favoured·nation clauses might be structured so
as not to affect the law governing these issues.

14. One objection to the application of a text on most
favoured·nation clauses to clauses in relations' involving
economic groupings of States, expressed during considera
tion of the ILC draft articles in the Sixth Committee, was
based on the view that "supranational organizations" should
not be placed on the same level as sovereign States. In inter
national practice, however, it may become more common
for economic groupings to become parties to trade treaties
with States. The application of a text on most-favoured
nation clauses to assist in the interpretation and application
of most-favoured-nation clauses in relations involving such
economic groupings need not presuppose or imply an equa
tion of the economic grouping with sovereign States.

B. Benefits granted among me.mbers ofa customs union
or a free trade area

15. Several comments and observations on the ILC
draft articles submitted thusfar have suggested that a text
on most·favoured·nation clauses should exclude from the
operation of a most-favoured-nation clause benefits which
a contracting party to the clause accords pursuant to its
membership in a customs union or free trade area. Proponents

9 Report of the International Law Commission on the work of
its thirtieth session, note 1 above, para. 59.

10 The International Law Commission is currently in the process
of elaborating a new text dealing with treaties concluded between
States and intern~.tional organizations or between two or more
international organizations. At its thirty-third session, th\l" Interna
tional Law Commission completed its second reuding oT 26 draft
articles on this topic. Report of the International Law Commission
on the worl-<· of its thirty-third session, 4 May-24 July 1981, para.
105. (Official Records of the General Assembly, Thirty-sixth Ses
sion, Supplement No. 10, A/36/10.)

of such an exception have argued that members of a customs
union or a free trade area do not intend the benefits which
members grant to each other· to extend to non.members
through most·favoured-nation clauses - that this would be
inconsistent with the purpose of a customs union or a free
trade area; and that without such an exception it would be
impossible to create a customs union or a free trade area. It
has also been contended that the existence ofsuch an excep.
tion can be implied in customary international law.

16. An opposing view has argued that the existence of
such an exception would favour one group of States at the
expense of others, and that the exception does not constitute
a generally recognized norm of international law.

17. A. majority of commercial treaties containing a
most·favoured-nation clause expressly excludes from the
operation of the clause benefits granted by a contracting
party pursuant to its membership in a customs Wlion or a
free trade area. Most world trade is conducted under rules
providing for most·favoured·nation. treatment which is
subject to an express exception to that effect. 1.1 The under·
lying issue, therefore, is whether, with respect to those
most·favoured·nation clauses which are silent as to the exist
ence or non-existence of such an exception, the exception
should be implied.

18. At its thirtiet1:l session, the International Law Com·
mission had before it a proposal to include in the draft
articles' a provision dealing with this issue in order to assist
in the interpretation and application of such most·favoured
nation clauses.12 The International Law Commission agreed
not to include such a provision in the draft articles, citing
the inconclusiveness of the comments made thereon and
the lack of time to consider the matter. The International
Law Commission emphasized, however, that the silence of
the draft articles on this subject could not be interpreted as
an implicit recognition of the existence or non-existence of
such a rule but should, rather, be interpreted to mean that
the ultimate decision was one to be taken by the States to
which the draft was submitted at the final stage of the
codification of the topic. 13

19. In connection with this issue the following points
may be nQted:

(a) A term in a text on most·favoured-nation clauses
providing for the implied exception would merely assist in
the interpretation and application of those most·favoured
nation clauses in which the parties had not expressly stated
whether customs union or free trade area benefits are to be
included in OT excluded from the operation of the clause.
The parties to a most-favoured-nation clause could, if they
so agreed, override this provision by stipulating in the clause

11 E.g., art. XXIV of the General Agreement on Tariffs and
Trade (GATT), which accounts for a major portion of ,world trade,
and most-favoured-nation clauses in bilateral treaties.

12 Report of the International Law Commissionon the work of
its thirtieth session, note 1 above, para. 57.

13 Ibid., para. 58.
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whether or not benefits granted pursuant to a customs
union or a free trade area are to be included in the opera.
tion of tp.e clause. Draft article 29 provides that the draft
articles -"are without prejudice to any provision on which
the granting State and beneficiary State may otherwise
agree";

(b) A text on most·favoured-nation clauses could be
made non-retroactive (as are the ILC draft articles pursuant
to draft article 28). Such a text would apply only to most
favoured-nation clauses in treaties which are concluded
after the text became effective. Parties negotiating a most
favoured-nation clause subsequent to the coming into effect
of a text on most-favoured-nation clauses which provides
for the implied exception would therefore be able to take
this provision into account in deciding whether to have the
most-favoured·nation clause expressly include or exclude
customs union or free trade area benefits;

(c) In most cases, a State which is a member of a
customs union or a free trade area would take this member
ship, and its attendant obligations, into account in its subse
quent negotiation of a most·favoured-nation clause with a
non-member. A text on most-favoured-nation clauses might
therefore provide for the implied exception only in respect
of benefits accorded pursuant to a customs union or free
trade area to which a party becomes a member after it enters
into the treaty containing the most-favoured·nation clause. If
this approach were adopted, and if a text on most-favoured
nation clauses were not to apply retroactively, then develop
ing countries might conclude that the implied exception
would not prejudice their interests. This would be true
particularly if developing countries believe that they are
more likely to engage in economic integration in the future
than are developed countries;

(d) A provision in a text on most-favoured-nation
clauses providing for the implied exception could be made
subject to conditions, such as one providing for negotiations
aimed at resolving the conflicting interests of the party
which joins a customs union or free trade area, and the
beneficiary of the most·favoured-nation clause. The implied
exception might illso be subject to provisions designed to
accommodate the special circumstances of developing
countries.

C. Conditional most-favoured-nation clauses

20. The ILC draft articles contain provisions designed
to assist in the interpretation and application of most
favoured-nation clauses which are made subject to condi· _
tions of compensation and reciprocill treatment (draft articles
12 and 13). Many comments and observations on the draft
articles submitted thusfar have objected to such provisions,
contending, in essence, that conditional most-favoured
nation clauses should not be used in internationill relations.

21. According to draft articles 11 and 15, most·
favoured-nation clause make it conditional. The Interna-

tional Law Commission has concluded that the traditional
type of conditionalmost-favoured-nation clause "has almost
disappeared from the internationill scene,,14 and "is now
largely of historicill significance".IS However, the Interna
tionill Law Commission included draft articles 12 and 13 to
serve as an aid to interpreting clauses conditioned on com
pensation or reciprocity in case the parties to a treaty agree to
amost-favoured-nation clause containing such conditions. 16
If a text on most-favoured-nation clauses were to include
provisions comparable to draft articles 12 and 13, the text
could perl).aps make it clear that such provisions are only to
assist in the interpretation and application of a most
favoured-nation clause which the parties themselves have
agreed to make conditional, and are not to be deemed to
endorse the. use of conditional most-favoured-nation clauses
in international relations.

22. It might even be possible for atextonmost-favoured
nation clauses to accomplish the interpretative objective of
draft articles 12 and 13 without making specific reference
to clauses conditioned upon compensation or reciprocity.
The principle behind draft articles 12 and 13 is~ in essence,
that a beneficiary under a most·favoured-nation clause
would be entitled to most·favoured-nation status only in
accordance with the terms and conditions to which the
parties to the clause have agreed. The statement of such a
principle in general terllls17 might make it possible to avoid
the inclusion of provisions such as draft articles 12 and 13.
Under this approach a text on most·favour.ed-nation clauses
could accomplish the aims of draft articles 12 and 13 with
out appearing to sanction or endorse most-favoured-nation
clauses conditioned on compensation or reciprocity.

IV. PROCEDURE FOR PREPARATION OF RESPONSE TO

REQUEST OF GENERAL ASSEMBLY

23. .The Commission, in response to the General
Assembly's request to assist in the project of harmonizing
and unifying the law relating to the interpretation andapplica
tion of mbst·favoured-nation clauses, may wish to consider
the formulation of comments and observations on the ILC
draft articles from the point of view of the progressive
harmonization and unification of this aspect of the law of
international trade.

24. The General Assembly in resolution 36/111 has
requested written comments and observations by 30 June
1983. Therefore, the substance of the response could be
considered and finalized at the sixteenth session of the
Commission. At the present session, the Commission may
wish to consider how to proceed in the formulation of writ
ten comments and observations.

14 Ibid., commentary to draft arts. 11, 12 and 13, para. 10.
15 Ibid., commentary to draft arts. 11, 12 and 13, para. 11.
16 Ibid. .
17 See draft art. 14.
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25. The Commission may consider it appropriate to
make general comments on the ILC draft articles, or on
particular draft articies. This suggested approach was
followed by intergovernmental organizations18 and the
United Nations organ19 which have already submitted
written comments and observations on the draft lirticles.

26. In deciding how to proceed in response to the
request of the General Assembly, the Commission might
wish to consider the following possibility. If the Secretariat
were so authorized by the Commission at its fifteenth ses
sion, the Secretariat could, subsequent to that session,
prepare a draft of comments and observations on the ILC
draft articles. In doing so, the Secretariat would take into
account the various views concerning the draft articles
which have been expressed thusfar, and attempt to propose
possibilities for agreement on general comments concerning
the ILC draft articles which would be consistent with the
interests of States and with the goal of the progressive
harmonization and unification of this area of international
trade law. The draft comments and observations could be
issued in sufficient time for States to consider them prior to
the sixteenth session of the Commission. The draft com·
ments and observations could be placed before the Commis
sion at its sixteenth session, at which time the Commission
could consider and finalize the substance of any comments
and observations that it deems appropriate.

ANNEX

Resolution adopted by the General Assembly

36/111. CONSIDERATION OF THE DRAFT ARTICLES ON
MOST-FAVOURED-NATION CLAUSES

The General Assembly,

Recalling its resolution 33/139 of 19 December 1978 relating to
the report of the International Law Commission on the work of its
thirtieth sessiona in particular section II of the resolution,

18 A/35/203 and Add.l and 2;A/36/145.
19 A/36/145, section III.
a Official Records of the General Assembly, Thirty-third Ses

sion, Supplement No. 10 (A/33/10).

Recalling also its resolution 35/161 of 15 December 1980,
entitled "Consideration of the draft articles on most-favoured-nation
clauses".' '

Reaffirming its appreciation of the high quality of the work
done by the International Law Commission in elaborating a series of
draft articles on most-favoured-nation clauses,

Bearing in mind the importance of facilitating international trade
and development of economic co-operation' among all States on the
basis of equality, mutual advantage and non-discrimination in the
establishment of the new international economic order,

Having considered the item entitled "Consideration of the draft
articles on most·favoured-nation clauses", including the report of
the Secretary-Generalb'and the analytical complilation of comments
and observations from Governments, organs of the United Nations
which have competence in the subject-matter and interested inter
govermhental organizations,c submitted pursuant to paragraphs 3
and 4 of General Assembly resolution 35/161,

Taking note of the comments and observations submitted, in
particular those relating to outstanding issues,

Aware of the fact that more replies from States and interested
intergovernmental al(encles are needed,

1. Requests the Secretary-General to reiterate his invitation to
Member 'States, interested organs of the United Nations, such as the
regional commissions and the United Nations Commission on Inter
national Trade Law, as well as interested intergovernmental organi
zations, to submit or bring up to date, not later than 30 June 1983,
any written comments and observations which they deem appropriate
on chapter II of the, report of the International Law Commission on
the work of its thirtieth session, in particular on:

(a) The draft articles on most-favoured-nation clauses adopted
by the International Law Corrimission;

(b) Those provisions relating to such clauses on which the
International Law Commission was unable to take a'decision;

and also requests States to comment on the recommendation of the
International Law Commission that those draft articles should be
recommended to Member States with a view to the conclusion of
the convention on the subject;

2. Decides to consider the substance of the draft articles on
most-favoured-nation clauses, together with any amendments there
to, at its thirty-eighth session with a view to taking a decision there
on;

3. Decides to include in the provisional agenda of its thirty
eighth session the item entitled "Consideration of the draft articles
on most-favoured-nation clauses" and to consider it as a matter of
priority.

92nd plenary meeting
10 December 1981

b A/36/145.
c A/36/146.
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A. Note by the Secretary-General: co-ordination of activities (A/CN.9/226)*
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INTRODUCTION

1. In its resolution on the report of the Commission on
the work of its fourteenth session, the General Assembly
reaffirmed the mandate of the Commission to co-ordinate
legal activities in the field of international trade law in
order to avoid duplication of efforts and waste of resources
(resolution 36/32 of 13 November 1981, paragraph 5). The
main activities undertaken for the purpose of co-ordination
since the fourteenth session of the Commission are set forth
below.

CO-ORDINATION OF ACTIVITIES

2. Co-ordination continued with the International
Institute for the Unification of Private Law (UNIDROIT)
on the work undertaken by UNIDROIT for the preparation
of a draft Uniform Law on Agency of an International
Character in the International Sale of Goods. A session of
a committee of governmental experts was convened by
UNIDROIT (Rome, 2 to 13 November 1981) to revise the
draft Law, and UNIDROIT invited all member States of the
Commission which were not members of UNIDROIT to
attend this session on an equal footing with tile member
States of UNIDROIT. 1 The scope of application of the
draft Law prepared at that session is aligned to that of the
United Nations Convention on Contracts for the Interna
tional Sale of Goods (Vienna, 1980). Furthermore, the
draft Law deals mainly with the relationship between an
agent and a third party and a principal and a third party.
The Government of Switzerland has agreed to be the host
to a Diplomatic Conference (Geneva, 31 January to 18
February 1983) to adopt a convention on the subject.

* 17 June 1982.
1 This invitation was welcomed by the General Assembly: reso

lution 36/32 of 13 November 1981, para. 5 (j).
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3. The Secretariat is collaborating with UNIDROIT in
regard to the work of UNIDROIT on the liability of interna
tional terminal operators, and there is a possibility of a later
co-ordination with the Commission on this subject in the
light of its connection with the United Nations Convention
on the Carriage of Goods by Sea, 1978 (Hamburg).2

4. Co-ordination continued with the International
Chamber of Commerce (ICC) on the revision of the ICC
Uniform Customs and Practice for Documentary Credits. It
may be recalled that, as part of this co-ordination, a ques
tionnaire of the ICC on the revision was circulated by the
Secretary-General to all Governments. The Secretariat
attended sessions of the ICC Working Party on the Revision
of the Uniform Customs and Practice for Documentary
Credits, and of the ICC Commission on Banking Technique
and Practice;3 The consideration of stand-by letters of
credit, which was referred by the Commission to the ICC,
was also carried forward in the context of the revision of
the Uniform Customs and Practice.

5. The ICC Commission on International Contract
Practice is currently examining the relationship between the
United Nations Convention on Contracts for the Interna
tional Sale of Goods (Vienna, 1980) and the ICC INCO
TERMS. The Secretariat is collaborating with the ICC to
harmonize the application of these two attempts at unifica
tion.

6. Co-ordination continued with the Hague Conference
on Private International Law (the Hague Conference) on
the revision of the 1955 Hague Convention on the Law
Applicable to International Sales of Goods. The Hague Con
ference will convene a session of the Special Commission
(The Hague, 6 to 15 December 1982) to consider the prep
aratory work for the revision in the light of the adoption

2 See A/CN.9/225 (reproduced in this volume, part two, VI, B).
3 See A/CN.9/229 (reproduced in this volume, part two, VI, C).
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of the United Nations Convention on Contr,acts for the
International Sale of Goods (Vienna, 1980). The Hague
Conference will invite all member States of the Commission
who are not members of the Hague Conference to that ses
sion.4

7. As a result of the mandate given to the Commission
by General Assembly resolution 34/142 of 17 December
1979 on co-ordination of work in the field of international
trade law, the Secretariat of the EconomiC Commission for
Europe requested assistance from the Commission or its
Secretariat in relation to work undertaken by the Group of
Experts No.1: Data Elements and Automatic Data Inter
change of the ECE Working Party on the Facilitation of
International Trade Procedures on the coding of terms of
payment in international sales ("PAYTERMS"). In view of
the advanced stage of work wit~ the Group of Experts it
appeared that, only assistance by the Secretariat was feasible.
The Secretariat made extensive comments and suggestions
on the draft coding made by the Group ofExperts (TRADE/
WP.4/R.I02), and these suggestions were discussed at a
meeting of the Group of Experts held in Vienna (19 to 20
November 1981), which was also attended by experts from
interested facilitation bodies, and the UNCITRAL and
UNCTAD/FALPRO Secretariats. The text of "PAYTERMS"
agreed at that meeting is contained in document TRADE/
WP.4/R.160. The final text will be issued as Recommenda
tion No. 17 of the ECE Working Party.

8. The ECE Working Party on the Facilitation of Inter
national Trade Procedures is also considering problems
arising from the use of general conditions of contract. The
Secretariat has suggested that work shvuld be undertaken
by the Working Party to align the ECE General Conditions
with the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980).5

9. Co-ordination is being developed with the United
Nations Industrial Development Organization (UNIDO) in
related fields of activity, and informal contacts continue
between the Secretariats of the Commission and of UNIDO.
The Secretariat was invited to partiCipate in a Working
Group meeting organized by UNIDO on Long-term Contracts
of Purchase/Supply of Iron Ore and Coking Coal (Bratislava,
16 to 18 March 1982).6 It is proposed to invite UNIDO to
comment on draft chapters of the legal guide on works con
tracts when they are prepared by the Secretariat.

10. Discussions are being held at Secretariat level with
the Centre for Transnational Corporations on assistance the
Centre might be able to give towards the preparation of the
legal guide on works contracts.

11. As regards the project to be undertaken in the field
of electronic funds transfer7 it is proposed to collaborate

4 This proposed invitation was welcomed by the General Assem-
bly: resolution 36/32 of 13November 1981, para. 5 (e). .,

5 The text of the letter from the Secretary of the CommiSSIOn
is contained in TRADE/WPA/R.179.

6 The report of this meeting is contained in ID/WG.360/4.
7 See A/CN.9/221 (reproduced in this volume, part two, II, C).

with the Bank for International Settlements, Basle, the
Secretariat of the Council of Europe, and with such other
international organizations as are interested in the project.

12. The work on the establishment of a universal unit
of account for international conventions has proceeded
with the collaboration of the International Monetary Fund.
Co-ordination is also being arranged with the International
Law Association (ILA) in the establishment ofa unit of
account and in other areas related to the work of the Com
mission. The International Monetary Law Committee of the
ILA has for the past ten years been engaged in work directed
to the establishment of a universal unit of account. At the
60th Conference of the International Law Association
(Montreal, 29 August to 4 September 1982) the Secretariat
proposes to enlist support for the recommendation to be
made in this field by the Commission at its fifteenth session.
Support will also be enlisted for the work of the Commis
sion in the field Of international commercial arbitration.

13. Promotion of the UNCITRAL Arbitration Rules is
being undertaken in collaboration with the International
Council for Commercial' Arbitration, the Kuala Lumpur
Regional Arbitration Centre, and other interested arbitral
institutions. The Kuala Lumpur Regional Arbitration Centre
and the Tokyo Maritime Arbitration Commission have
reached an agreement for co-operation in the field of mari
time arbitration with effect from 23 April 1982. The Secre
tariat co-operated in the drafting of this agreement.

14. The UNCTAD Secretariat has placed before the
tenth session of the UNCTAD Committee on Shipping
(Geneva, 14 June 1982) the current status of the United
Nations Convention on the Carriage of Goods by Sea, 1978
(Hamburg) with a request that the Committee consider
what action it might take to facilitate the early coming into
force of the Convention (TD/B/C.4/249). The Secretariat'
intends to consult with the UNCTAD Secretariat in promo
ting the wider acceptance of this Convention.

15. Further collaboration is envisaged with the Asian
African Legal Consultative Committee, the Council for
Mutual EconomiC Assistance and the Organization ofAmeri
can States and other bodies on training and assistance in the
field' of international trade law.8

16. In General Assembly resolution 36/107 of 10
December1981 theCommission was requested to submit rele
vant information to, and to co-operate fully with, the United
Nations Institute for Training and Research (UNITAR) in
its study on the progressive development of the principles
and norms of international law relating to the new interna
tional economic order. Information on relevant activities of
the Commission supplied by the Secretariat is reflected in
document A/36/l43. The Secretariat has again recently
consulted with the UNITAR Secretariat on this subject, and
will continue to co-operate with UNITAR by supplying
information concerning the activities of UNCITRAL.

8 See A/CN.9/228 (reproduced.in this volume, part two, VIIl).
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INTRODUCTION

1. The Commission, at its fourteenth session, decided
that, to. further strengthen the co-ordinating role of the
Commission, the Secretariat should select a particular area
of international trade law for consideration and submit a
report on the work of other organizations in that area. 1 The
subject of international transport documents has been
chosen for the fifteenth session in response to the decision
of the Commission. Because of the developments in trans
port and data communication technology, the manner in
which transport documents are prepared and issued is
changing rapidly with consequent effects on the governing
legal regime.

2. In the past, each mode of transport was independent
of the others. If the goods had to move by several different
modes from the point of origin to the ultimate destination,
each portion of the total journey was treated as a separate
journey to be governed by its own legal regime. These legal
regimes were established by national law, by bilateral agree
ments where trade between two adjoining States was
involved, or by multilateral agreements where many States.
were affected.

3. The multilateral' agreements, with which this report
is concerned, can be divided into two major groups. There

* 16 July 1982., ' .
1 Report of the United Nations Commission on InternatlOnal

Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (A/
36/17), para. 100 (Yearbook ... 1981, part one, A).

are world-wide agreements covering two major forms of
transportation, sea and air. The acceptance of these con
ventions is so extensive that for all practical purposes they
establish the documentary requirements for all interna
tional transport carried by them. Land-based transport is by
its nature a regional affair. The only major multilateral inter
national agreements governing rail or road transport are in
Europe with, in the case of rail transport, extensions into
Asia and North Africa.

4. All of these conventions have two basic purposes.
They establish the responsibility of the carrier to the shipper
for loss or damage to the goods. They also establish the
requirements as to the transport document to be issued in
connection with the carriage of the goods. Although the
main lines of these conventions are similar, reflecting the
similarity' of problems to be considered in the carriage of
goods by any mode of transport, the fact that each form
of transportation was considered. to be independent of the
others and in large measure served a different market led
to a separate evolution of the information to be contained
in the transport document and the significance of, the
document as a means of controlling the goods.

5. This situation, which basically continues today, has
been disturbed by a number of developments, of which four
deserve mention here. The first is the use ofunitizing devices,
and especially of containers, to consolidate break·bulk cargo.
In order to obtain maximum benefit from the use of a con
tainer, cargo is consolidated as close as possible to the place
of origin of the goods and delivered to a container yard as
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* Yearbook ... 1971$, part three, I, B.

r. THE LEGAL REGIME

A. Existing multilateral conventions

11. There follows below a chart showing the major
transportation conventions in force, awaiting ratification
or in draft which govern the documentary requirements.
Those protocols to the existing conventions which do not
affect the documentary requirements are not listed.

shipment of the goods. The un-needed data for any given
document is blocked out through masking·or similar devices.
These techniques of document production permit a signi
ficant saving in the cost of producing the documents and
reduce the number of possible clerical errors. Moreover,
any clerical errors which are made are reproduced systemati
cally throughout all the documents produced from the
master. Rather than increasing difficulties, a consistent
error is easier to find and to correct than is a haphazard'
error.

10. A fourth development is the use of computers
for the preparation of transport documents and telecom
munications for their transmission. This development goes
hand in hand with the trade facilitation movement since the
full benefits of neither computers nor telecommunications
can be realized without the standardization of the data
required for different purposes and standardization of the
format for entry of the data. This pressure for standardi
zation is accentuated when the information is sent by tele
communications since, in an effort to reduce transmission
costs, as much data aspossible is sent by code. For example,
it would be impractical to send infull by telecommunications
the standard conditions 'of carriage now found on the back
of mosttransport documents. It would be cheaper to refer
to them by a single word or, better yet, a single letter or
number in the appropriate location.

World-wide

Geographical
coverage'

United Nations
Commission on
International
Trade Law
(UNCITRAL)

31 March
1978/not yet
in force

25 August Comite Maritime World-wide
1924/2 June International
1931

Date of
adoption/ Preparing
Date in force organization

International
Convention for
the Unification
ofCertail} Rules
of Law Relating
to Bills of Lad
ing (Hague
Rules)

United Nations
Convention on
the Carriage of
Goods by Sea,
1978 (Hamburg
Rules)*

'C''§
"'~
~ l:: Nameof
~ ~
"'" t: convention

Sea

Sea

2 Cited in E. du Pontavice, "L'informatique et les documents
du commerce exterieur", Revue de jurisprudence commerciale,
special issue (November 1979), pp. 435 and 445 -446.

3 See Facts about the Working Party on Facilitation of Interna
tional Trade Procedures, TRADE/WPA/INF.68, TD/B/FAL/INF.68.

4 The United Nations Layout Key for Trade Documents with
explanatory material is contained in document ECE/TRADE/137
(United Nations publication, Sales No. E.81.1I.E.19).

close as possible to the ultimate destination before the con
tainer is opened. What previously had been a series of
separate journeys has become - from the point of view of
the shipper at any rate - one continuous journey over
several modes of transport. Mechanisms have had to be
found to issue documents satisfactory to the commercial
parties in this situation.

6. A second development arising Qut of the use of con
tainers is that in certain trades the turn-around time from
the loading of a ship in one port to the unloading of it in
another has been shortened to such an extent that the
goods often are ready for delivery before the bill of lading
has arrived authorizing release of the goods. The resulting
terminal delay adds extra costs and reduces the value of
containerization. There have been similar, though not
identical, problems with clearing air freight out of the air·
port of destination.

7. A third development to affect the documentary
requirements has been the trade facilitation movement. A

, series of studies had shown that a single shipment of goods
might require the seller to create as many as 40 separate
documents for a domestic trade transaction and over 100
for an international trade transaction. Other studies had
shown that the cost of documentation for international
sales ran about 7 per cent of the selling price of the goods.2

The purpose of the trade facilitation movement has been to
reduce this cost by reducing the number of required docu~

ments and to simplify the preparation of those documents
which remain. The central organ for international trade
facilitation is the Working Party on Facilitation of Inter
national Trade Procedures, a joint effort of the Economic
Commission for Europe (ECE) and of UNCTAD.3

8. The first major accomplishment of the trade facili
tation effort was the publication in 1963 of a basic standard
for the layout of information that is repeated on most of
the forms needed to initiate and complete an international
trade transaction. In 1973 the standard was formally recom
mended by the Working Party as the ECE Layout Key for
Trade Documents. It was re-nameCl in 1978 as United
Nations Layout Key for Trade Documents.4

9. The development of the United Nations Layout Key
is having a profound effect on the documentation aspects
of international trade. As various national and international
organizations have aligned their documents on the Layout
Key, it has become possible for the seller-shipper to type
the basic information on a master copy or into automatic
data processing equipment and from that single typing to
produce a series of documents needed for the sale and
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'O'~ Date of'lle;.

~~ Name of adoption/ Preparing Geographical
convention Date in force organization coverage

Air Convention for 12. October Comite Wprld-wide
the Unification 1929/13 international
of Certain Rules February technique
Relating to 1933 d'experts
International juridiques
Carriage by Air aeriens, absorbed
(Warsaw by International
Convention) Civil Aviation

Organization

Air Hague Protocol 28 Septem- ICAO World-wide
ber 1955/
1 August
1963

Air Montreal 25 Septem- ICAO World-wide
Protocol No.4 ber 1975/

not yet in
force

Rail International 7 February Central Office Europe,
Convention 1970/ for International North Afri-
Concerning the 1 January Railway Trans- ca, Western
Carriage of 1975 port (Berne) Asia
Goods by Rail
(CIM)

Rail Convention 9 May 1980/ Central Office Europe,
Concerning not yet in for International North Afri-
International force Railway Trans- ca, Western
Transport by port (Berne) Asia
R~il (COTlF)
Appendix B
(CIM)

Rail Agreement 1 November Organization Eastern
Concerning the 1951/current for the Europe,
International revision in Collaboration East Asia
Carriage of force since of Railways
Goods by 1 July 1966
Rail (SMGS)

Road Convention on 19 May 1956/ Economic Europe
the Contract 2 July 1961 Commission for
for the Inter- Europe
national
Carriage of
Goods by
Road (CMR)

Multi- United Nations 24 May 1980/ United Nations World-wide
modal Convention on not yet in Conference on

International force Trade and
Multimodal Development
Transport of (UNCTAD)
Goods
(Multimodal)

Inland Draft Conven- Draft ofl97 3 International Europe
water- tion on the Institute for the
ways Contract for Unification of

the Carriage Private Law,
of Goods by Economic
Inland Commission for
Waterways Europe
(CMN)

Termi- Preliminary Draft of International World-wide
nal draft Conven- October 1981 Institute for the
opera- tion on the Unification of
tors Liability of Private Law

International
Terminal
Operators (ITO)

12. Sea. The Hamburg Ru1es* are intended to re
place -the Hague Rules. Although the Hamburg Rules have
more detailed provisions governing the bill of lading and
accommodate the use of non-negotiable transport docu
ments better than do the Hague Rules, they· contain no
fundamental changes in the law governing the documentary
aspects of the carriage of goods by sea.

13. Air. The Hague Protocol of 1955 amended, inter
alia, article 8 of the Warsaw Convention by reducing the
number of items of required information on an air consign
ment note. Since several countries have not ratified the
Hague Protocol, any uniform air consignment note must be
based upon the requirements of the original Warsaw Con
vention as well as the less extensive requirements of the

.Protocol.
14. Article 8 of the Convention as amended by the

Hague Protocol would in turn be ammended, though ip. a
minor way, by Montreal Protocol No. 4 of 1975. More
importantly., article 5 of the Convention would be amended
by this Protocol to permit the use of computer communi
cation technology in place of a paper air consignment note.

15, Rail. The 1980 COTIF will replace the 1970 CIM
concerning the. carriage of goods by rail as well as the 1970
CIY concerning the carriage of passengers and luggage by.
rail. The 1970 CIM currently in force is the eighth version
of the original CIM which came into force in 1893. Based
upon past experience the 1980 version CQuid be expected
to come .into force about 1985. In contrast to the earlier
versions of CIM, which were separate conventions, the CIM
provisions in the 1980 COTIF are contained in an annex
to the main convention.

16. The original text of SMGS of 1951 was similar in
structure and content to the CIM. However, the differences
between the two texts have increased as each has been re
vised since that time.

17. Several countries in Eastern Europe are parties to
both the CIM and SMGS. This has greatly facilitated through
traffic between those States which are parties to only one
or the other agreement. It has not, however, prevented
divergence in the texts of the two conventions.

18. Multimodal. The documentary provisions of the
Multimodal Convention are modelled on those of the
Hamburg Rules. At its tenth session in June 1982, the
UNCTAD Committee on Shipping, which sponsored the
Multimodal Convention, requested the Secretary-General
of uNCTAD'to bring the Hamburg Rules to the attention
of those member States that had not yet become Contract
ing Parties and to suggest the desirability of bringing it
into force at an early date.s

19. The International Chamber of Commerce has
published rules for a Combined Transport Document.6

* Yearbook ... 1978, part three, I, B.
SThe draft resolution as adopted by the Committee is found in

TD/B./C.4/L.162.
6 ICC Publication No. 298.
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Although these rules have no binding force, severalorgani
zations . which have prepared model combined (multi
modal) transport documents have secured the endorsement
of the ICC that the form in question conformed to the ICC
rules, thereby introducing a degree of uniformity into the
nature of the document.

20. The acceptability -of combined transport docu·
ments is also affected by fheir acceptability as a transport
document for purposes of a letter of credit under the Uni
form Customs and Practice for Documentary Credits (UCP).7

21. Inland waterways. UNIDROIT is considering a
fully revised version· of the draft of CMN. The Governing
Council was informed at its 61st session in April 1982 that
some progress had been made in resolving differences of
opinion among the Rhine States regarding the exoneration
of the carrier for fault in the navigation of the vessel, but
it was not clear whether final agreement seemed likely.8

22. Terminal operators. A preliminary draft Con
vention was approved by the UNIDROIT Study Group on
the Warehousing Contract at its third session in October
1981. It was reported to the 61st session of the UNIDROIT
Governing Council in April 1982 that some opposition
to the draft had been voiced by certain terminal operators
who saw it as an invasidn of their contractual freedom.9

23. The Governing Council requested the Secretariat
to give wide publicity t.o the draft rules so as to bring
criticisms out into the open' where' any misconceptions
could be dispelled and legitimate concerns taken into
account. 10

B. Documentary regime under the conventions

1. Requirement to issue a document

(a) Paper document

24. All of the conventions under considerationrequire
the issue of a transport document or provide that a trans
port document can be required by either the shipper or the
carrier.

25. The conventions governing the two. forms of land·
based transport, rail and road, require the issue of a con-

7 The current (1974) verSion of the UCP is found in ICC Publica
tion No. 290. For discussion of the progress made in revising the
UCP, see A/CN.9/229, and of its effect on transport documents,
paras. 71, 72 and 80 below.

8 Report of the 6lst session of the Governing Council (15 and
16 April 1982), UNIDROIT 1982 C.D. 61st session, agenda item 5
(j).

9 Ibid., agenda item 5 (h).
10 The Council was informed by the Secretary of the United

Nations Commission on International Trade Law (UNCITRAL) of
the interest of the Commission in the subject, ,which might perhaps
at some time in the future be .translated into positive action, given
its close relationship with the international conventions relating to
the carriage of goods and in particular the Hamburg Rule's, as well as
its relevance to the needs of a number of developing countries.

signment note and prescribe its contents in some detail. 11

The Multimodal Convention requires the multimodal trans
port operator to issue a multimodal transport document,
but the convention permits the document to be either
negotiable or non-negotiable. 12 Similarly, the draft CMN
would require that either a bill of lading or a consignment
note be issued for carri~ge on inland waterways.13 The bill
of lading could be in nominative form, or to order or to
bearer.

26. The Warsaw Convention gives both the air carrier
and the consignor the right to require the issue of a consign·
ment note, and assures that the air carrier will do so by
withdrawing the benefits of provisions which exclude or
limit its liability if a consignment note is not issued contain
ing certain data. 14 This rule is continued under the Hague
Protocol of 1955.

27. Under Montreal Protocol No.4 the issue of a trans
port document, now called an air waybill, would be re
quired by the Convention. However, failure to do so would
not affect the carrier's liability under the Convention.15

28. Both the Hague Rules and the Hamburg Rules
allow the shipper to require the carrier to issue a bill of
lading once the carrier has received the goods into his
charge.16 Furthermore, once the goods are loaded on
board, the shipper has the right to have a "shipped" bill
of lading, which may be in the form of a notation on the
bill of lading already issued indicating the name or n,ames of
the ship or ships upon which the goods have been loaded
and the date or dates of loading. 17

29. Neither the Hague Rules nor the Hamburg Rules*
require that a hill of lading be issued if the shipper does not
require one. However, the liability regime of the Hague
Rules, including the exonerations from liability and the
limits of liability, applies only if there has been a contract
of carriage "covered by \l bill of lading or any similar
document of title.,,18 The Hamburg Rules on liability on
the other hand apply to "any contract whereby the carrier
undertakes against pl}yment of freight to carry goods by

* Yearbook ... 1978, part three, I, B.
11 CIM 1970, art. 8; CIM 1980, art. 11; SMGS, art. 6; CMR, art.

4. The CMR goes on to provide that "The absence, irregularity or
loss of the consignment note' shall not affect the existence or the
validity of the contract of carriage which shall remain subject to the
provisions of this Convention."

12 Art. 5 (1).
13 Art. 3 (1). The draft CMN contains the same provision as does

the CMR quoted in note 11 as to the absence, irregularity or loss of
the transport document.

14 Arts. 5 (1) and 9. The Warsaw Convention contains in art. 5
(2) the same provision as does the CMR quoted in note 11 as to the
absence, loss or irregularity of the air consignment note.

15 Arts. 5 (1) and 9 of the Convention as amended by Montreal
Protocol No.4.

16 Hague Rules, art. 3 (3); Hamburg Rules, 14 (1)(Yearbook ...
1978 part three, I, B).

17 Hague Rules, art. 3 (7); Hamburg Rules, 15 (2) (Yearbook ...
1978 part three, I, B).

18 Art. 1 (b). See also art. 2. For the possibility of incorporating
the liability regime of the Hague Rules into the contract of carriage
by a clause on a sea waybill, see para. 70 below.
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sea from one port to another."l9 Therefore, while the
right of the shipper to demand a bill of lading remains the
same under the Hamburg Rules* as it is under the Hague
Rules, the Hamburg Rules* are more open to the use of
sea waybills and other forms of non-negotiable transport
documents or to paperless documentation techniques.

30. The draft lTO is the least demanding of all the
texts under consideration in that it would require that a
document be issued only if requested by the customer,
and it is not anticipated that one would be issued in all
cases.20

(b) Issuance of paper document by automatic data
processing

31. The Multimodal Convention permits the multi
modal transport operator, if the consignor so agrees, to
preserve a record of the data required under the convention
by making use of any mechanical or other means, e.g. a
computer. In such a case the consignor must be furnished
a readable document, in non-negotiable form, which docu
ment is deemed to be the multimodal transport docu
ment.21

32. The draft Iro provides that nothing contained
therein prevents the issuing of documents by any mechani
calor electronic means, if not inconsistent with the law
of the country where the document is issued.22

(c) Issuance of transport document at destination

33. It has long been technically possible to issue the
necessary transport documents at destination by wiring
the relevant information to the carrier or its agent at the
destination.23 With the standardization of the data entries
on transport documents and with the development of
computer telecommunication networks, direct production
of the documents at destination is now feasible.

34. Issue of the transport document at destination is
notpermitted by the CIM and SMGS for rail, CMR for road
or the Warsaw Convention for air, all of which require a
copy of the consignment note to travel with the goods.24

* Yearbook ... 1978, part three, I, B.
19 Art. 1 (6). See also art. 2 (Yearbook ... 1978, part three, I,

B).
20 UNIDROIT 1982, study XLIV, doc. 14, art. 4.
21 Art. 5 (4).
22 Art. 4 (4).
23 At least as early as the 1958 edition of the Uniform Coinmer

cial Code of the United States of America, sec. 7 -305 authorized
the carrier at the request of the consignor to issue the transport
document at destination.

24 CIM 1970, art. 16. (1); CIM 1980, art. 28; SMGS, art. 6 (1);
CMR, art. 5 (2); Warsaw Convention, art. 6 (2). Under Montreal
Protocol No.4 the second original must be marked "for the consignee",
but the Convention would no longer specifically require that it travel
with the goods or be handed over to the consignee. Under resolution
600k of the International Air Transport Association whewteletype
or oth.er electronic means are used to transmit an air waybill for
international carriage, a paper waybill must first be made. Whenever
a consignment is transferred to a subsequent carrier, the second
original for the consignee and copies of the transmittable air waybill
must be provided to the subsequent carrier.

35. Since neither the Hague Rules nor the Hamburg
Rules* require the issue. ofany transport document, there
appears to be no obligation on the carrier as to the place
of issue under these rules. If the carrier and shipper agreed,
either a sea waybill or bill of lading could be issued by the
carrier at the destination. The same result would appear to
be possible under the Multimodal Convention and
the draft CMN.

(d) Substitution for paper document

36. Under Montreal Protocol No. 4 in place of the
paper air waybill the carrier could substitute "any other
means which would preserve a record of the carriage to be
performed".25 In that case the shipper must be furnished
a paper receipt for the goods.

37. Under the draft CMN electrical or automatic
means of recording the transaction may be used.26 In con
trast to MontrealProtocol No.4, no paper receipt is required.

38. Since neither the Hague Rules nor the Hamburg
Rules* require the issue of a transport document unless
the shipper requests a bill of lading, neither convention
precludes the use of paperless documentation techniques.

2. Control ofthegoods through the document

39. One of the trllditional functions of an ocean hill
of lading is to serve as a document of title whereby the
possessor of the bill of lading has symbolic possession. of
the goods. This function. is effectuated by the rule that the
carrier can hand over the goods only against surrender of
the bill of lading. This rule is assumed,. but not stated, in
the Hague Rules. It is specifically stated in the Hamburg
Rules, the draft CMN and the Multimodal Convention.27

40. The draft ITO would allow for the same result by
providing that:

"The document issued by. the ITO may, if the parties
so agree, and the applicable law so permits, contain an
undertaking by the ITO to deliver the goods against
surrender of the document".28

41. The conventions which specifically mention a
consignment note as the only transport document also
provide a mechanism for the shipper to order the carrier
not to hand over the goods to the consignee. Under the
Warsaw Convention the consignment note must be made
out in three originals. The third original is given to the
shipper.29 Until the goods arrive at the place of destination,
the shipper can exercise the right of disposition over the

* Yearbook ... 1978, part three, I,.B.
25 Art. 5 (2) of the Convention as modified by the Protocol.
26 Art. 3 (5).
27 Hamburg Rules, art. 1 (7) (Yearbook ... 1978, part three, I,

B); draft CMN, art. 4 (1); Multimodal, art. 6 (2).
28 Art. 4 (4).
29 Art. 6.
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goods upon surrender to the carrier of the third original
of the consignment note.30 The rule is essentially the same
for goods carried by road under the CMR, except that the
copy to be given to the shipper and which is to be surren·
dered to the carrier in case of any stoppage in transit is
the first origina1.31 For rail carriage under either the
CIM or the SMGS, any diversion of the goods by the shipper
must be noted on the duplicate of the consignment note.32

Therefore, the consignor loses his right of disposition of the
goods once he has given over his "original" or duplicate of
the consignment note to the consignee or to a bank under a
documentary credit.

42. The Multimodal Convention states that if the
goods are carried under a non-negotiable mulitmodal
transport document, the multimodal transport operator is
discharged from his obligation to deliver the goods if he
makes delivery to the consignee "or to such other person as
he may be duly instructed, as a rule, in writing".33 Since
the consignor's right to order the multimodal transport
operator to deliver the goods to a person other than the
consignee is not based upon possession of a copy of the
non-negotiable document, the Convention appears to offer
no means of precluding the consignor from exercising a
right of disposition over the goods until the goods have
been delivered. The same conclusion would seem to apply
to a shipment under a sea waybill since neither the Hague
Rules nor the Hamburg Rules* govern the documentary
aspects of such a shipment.

43. The draft CMN provides that the carrier can de·
liver only to the person designated on the bill of lading if it
is issued in nominative form,34 The draft provides no rule
as to the right of the shipper to control the goods if the
carriage is under a consignment note.

3. Data requirements

44. In order for the transport document to fulfil its
various functions, it must contain a certain amount of data.
Much of this data is the same no matter what the means
of carriage. In fact, much of it is the same data as is needed
on other documents concerned with the sale and shipment
of the goods. However, each of the conventions prescribes
a certain number of data elements which must appear on
the particular transport document.

45. The minimum number of data elements required
by any convention is three by the Hague Rules and by the
Hague Protocol and Montreal Protocol No.4 to the Warsaw
Convention.3s The maximum number of required data

* Ycarbook ... 1978, part three, I, B.
30 Arts. 12 and 13.
31 Art. 12 (5).
32 CIM 1970, art. 21 (2); CIM 1980, art. 30 (2); SMGS, art. 19
33 Art. 7 (2).
34 Art. 4 (l). The draft also gives specific rules for bills of lading

in order or bearer form.
3S Hague Rules, art. 3 (3); Hague Protocol and M<;J1?trealProtocol

No.4, art. 8 of the Warsaw Convention as modIfied. The data
elements required by the two protocols are not completely identical.

elements is seventeen in the original Warsaw Convention
followed by fifteen for the Hamburg Rules and the Multi
modal Convention.36

46. There is no discernible trend towards either increas
ing or decreasing the number of required data elements.
The 1955 Hague Protocol reduced the number of required
data elements from the original seventeen of the Warsaw
Convention to three. This decision was confirmed by the
1975 Montreal Protocol No.4, although one of the reqUired
data elements is different from that in the Hague Protocol.
On the other hand the Hamburg Rules* in 1978 increased
the required number of data elements from the three con
tained in the Hague Rules to fifteen. This was followed
by the Multimodal Convention in 1980.

4. Requirement ofa signature

47. Most, but not all, of the conventions require that
the transport document be signed by the shipper or the

....
Signature I::

'" ~
I:: required Permitted form ,,~ 'c'.g.g oS",

I
l:l., ...

I:: tl ... ~ ... '" 'O'~~lii
~ l:l., .'" '" I:: '" " ..I:: .s. f::

~ ~~
;l:.:;:l .<;: I::

~ ~'O'~aa ~ a c.:l OE;

Hague Rules No No

Hamburg
Rules* No Yes Yes Yes Yesa Yesa 14

Warsaw
Convention Yes Yes Yes Yes-shipper No No 6

Hague
Protocol Yes Yes Yes Yes-shipper No No 6
Montreal

, Protocol
No.4 Yes Yes Yes Yes No No 6

CIM·I970 Yesb Yesc Yes Yes-shipper No Yesb 6,8

CIM-I980 Yesb Yesc Yes Yes-shipper No Yesb 13, II

SMGS Yes Yesc Yes Yes-shipper No No 6, 7

CMR Yes Yes Yesd Yesd No Yesd 5

Multimodal No Yes Yes Yes Yesa Yesa 5

Draft CMN Yes Yes Yes Yes Yese Yese 6

Draft ITO No No

a "The signature on the [bill of lading] [multimodal transport
document] may be in handwriting, printed in facsimile, perforated,
stamped, in symbols, or made by any other mechanical or electronic
means, if not inconsistent with the law of the country where the [bill
of I~ding] [multimodal transport document] is issued."

"If the laws and regulations in force at the forwarding station
so require, the sender shall add to his name and address, his written,
printed or stamped signature."

c Neither the CIM no the SMGS requires the carrier's "signature".
However, both require the carrier to affix its stamp to the consign
me~ note.

"These signatures may be printed or replaced by the stamps of
the sender and the carrier if the law of the country in which the
consignment note has been made out so permits."

e The rule is similar to that in note d with the addition that any
other mark of authenticity may also be used if permitted by the law
of the country of issue.

36 Warsaw Convention, art. 8; Hamburg Rules, art. 15 (Yearbook
... 1978, part three, I, B); Multimodal Convention, art. 8.

* Yearbook 1978, part three, I, B.
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carrier, or both. All of the conventions which require
a signature permit the signature to be applied in some
mechanical way.

48. The ECE/UNCTAD Working Party on Facilitation
of International Trade Procedures has recommended

"to Governments and mternational organizations
responsible for relevant intergovernmental agreements to
study national and international texts which embody
requirements for signature on documents needed .in
international trade and to give consideration to amertd
ing such provisions, where necessary, so that the in
formation which the documents contain may be pre
pared and transmitted by electronic or other auto
matic means of data transfer, and the requirement of a
signature may be met by authentication guaranteed by
the means usedin the transmission".37

C. Organizations which prepare transport document forms

49. Under some transport conventions it is considered
important that all carriers use a transport document with a
uniform format. In these cases one organization may be
charged with designing the required document. Where such
uniformity· is not as highly regarded, the carriers may be
free to design their ·own documents, so long lis they contain
the information required by the convention.

50. The rail consignment note for use under SMGS is
prescribed by the States as an annex to the Convention.
The form of the note has been recently revised and it is
now aligned to the United Nations Layout Key.

51. Until the 1970 version of CIM came into force
in 1975, the railway consignment note under that Conven
tion was also contained in an annex to the Convention.
Under the 1970 version of CIM the railways have the
authority to prescribe a model consignment note. 38 The pro
posed model note must be communicated to the Central
Office for International Railway Transport (Berne) which
communicates it to the Contracting States. If no State has
objected within one month, the proposal goes into effect. If
there is an objection, the Central Office tries to resolve the
differences. Under the 1980 CIM annexed to COTIF,
expected to come into force about 1985, the railways will
have full authority to establish a model consignment note
without governmental approva1.39 The reform ofthe railway
consignment note under CIM has been undertaken by the

37 Recommendation No. 14, TRADE!WPA!INF.63, TD!B!FAL!
INF.63.

38 Art. 6 (1).
39 Art. 12 (2). See also, E. Bertherin, "La reforme de la lettre de

voiture internationale", 88 Bulletin· des transports internationaux
par chemins de fer 47 (1980).

International Rail Transport Committee (CIT). The rail·
way consignment note for use under CIM has been aligned
to the United Nations Layout Key since 1969.

52. None of the other conventions prescribe either the
organization charged with designing the document or that
the document in use must be uniformin format. Neverthe·
less, the desirability of using documents which are uniform
in format has led to the design of model transport· docu
ments by different organi~ations.

53. The International Air 1ransport Association
(lATA) has designed art air consignment note which is man
datory for use by lATA members and is widely used by
non~members. A new Universal Air Waybill/Consignment
Note which is closely aligned to the United Nations Layout
Key has been adopted for optional use as from 1 April
1982 and mandatory use as from 1 January 1984.40

54. A CMR consignment note which is aligned to the
United Nations Layout Key has been designed by the
International Road Transport Union (IRU) and is in general
use. Other organizations, such as the Simplification of
International Trade Procedures Board (SITPRO) in the
United Kingdom, have also designed CMR consignment
notes which are in use. The SITPRO CMR consignment
note is also aligned to the United Nations Layout Key.

55. There is not the same degree of standardization of
the. transport documents for carriage of goods by sea that
is found in other forms of transport. The tradition that
each carrier had its own form of bills of lading, and often
different forms for different commodities or routes, has
persisted to this day. Similarly, as new transport documents
have been developed in the nature of sea waybills, they
have often been individually designed by each carrier.

56. Nevertheless, some degree of standardization has
been achieved. The model bill of lading proposed by the
International Chamber of Shipping, which is aligned to the
United Nations Layout Key, is widely followed. Various
trade associations and shipping conferences have proposed
model shipping documents of various kinds. These models
often follow the format proposed by the International
Chamber of Shipping.

57. The least uniform of all transport documents is
undoubtedly the combined transport or multimodal docu~

ment. Because of the diversity of situations which fall
under the rubriC' of combined or multimodal transport, it is
likely that uniformity of the document will not be achieved
for some time, if at all. Nevertheless, combined transport
documents aligned to the United Nations Layout Key have
been adopted by sllch ()rganizations as the Baltic Interna
tional Maritime Conference (BIMCO), International Cham
ber of Shipping (ICS) and. International Federation of
Freight Associations (FIATA).

40 lATA Resolution 600j (lll).
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II. SOME CURRENT DEVELOPMENTS

A. Blank-back, short-form and shipper-supplieddocuments

58. Transport documents are often designed as multi
leaf forms with carbon inserts which permit the shipper to
ftll out all originals and copies by a single typing. The
originals usually carry on the reverse side the general con
ditions of carriage of the carrier.

59. The development of series of forms for interna-
tional trade transaction which are aligned to the United
Nations Layout Key for Trade Documents has made pos
sible the use of modern reprographic one-run methods of
document preparation for all of the documents necessary
for the sale and shipment of the goods. However, the docu
ment preparation equipment often does not accommodate
multi-leaf forms and in some cases requires the use of con
tinous feed paper which must, therefore, have no printing
on the reverse side.

60: Even where this is not the case it would be simpler
for the shipper if he were permitted to use a standard form
for any given mode of transport which could be used with
any carrier.

61. To accommodate such shipper-supplied forms or
blank-back documents the ECE/UNCTAD Working Party
on Facilitation of International Trade Procedures has
recommended that the follOWing clause should be used on
the face of the document:

"The terms of the transport operator's/carrier's stand
ard conditions of carriage (including those relating to
pre-carriage and on-carriage) and tariff applicable on the
date of taking charge of the goods for transportation
are incorporated herein as well as any international
convention or national law which is compulsorily
applicable to the contract evidenced in this document.

"A copy of the transport operator's/carrier's standard
conditions of carriage applicable hereto may be inspec
ted or will be supplied on request at the offtce of the
transport operator/carrier or their principal agents" .41

62. The extent to which the courts in various countries
will accept such a general incorporation clause depends on
the attitude of the legal system towards contracts of adhe
sion and the use of general conditions as well as the text
of the individual carrier's standard conditions of carriage
and the availability of that text to the shippers who are to
be made subject to its term! .42

41 Recommendation no. 12, para. 16, TRADE/WP.4/INF.61,
TD/B/FAL/INF.61.

42 One observer has remarked that the case law on the validity
of short-form and blank-back transport documents is confusing and
difficult to interpret in a certain number of important maritime
countries. E. du Pontavice, op. cit., p. 441.

63. Blank-back or short-form transport documents are
acceptable for documentary credits' issued under the
pniform Customs and Practice for DocumentaryCredits;43

B. Universal or multipurpose transport documents
64. The alignment of the various transport documents

to the United Nations Layout Key has demonstrated that
the data requirements for the carriage of goods by different
modes of transport ate similar. The development of blank
back and shOrt-form. transport documents with a clause
Similar to that suggested by the ECE/UNCTAD Working
Party on Facilitation of International Trade Procedures has
ma,de it possible for the conditions of carriage of any carrier
by any mode of transport to be incorporated into the trans
port document.

65. A WorkingGroup of the Swedish Trade Procedures
Council (SWEPRO) has combined these two features in a
draft blank-back multipurpose transport document.44 The
document has been designed to replace the

Sea waybill, date freight receipt;
Bill of lading, waterways bill of lading, through bill of
lading;
Combined transport document;
Rail consignment note;
Road consignment note;
Air waybill, house airbill;
FCT (forwarding agent's certiftcate of transport);
FeR (forwarding agent's certiftcate of receipt).

66. When the multipurpose transport document is to
be used as a bill of lading, the two letters "BL" are to be
typed in a speciftc box on the form. Although the report
of the Working Group does not discuss the issue, it seems
to be thought that this is a sufficient indication that "the
carrier undertakes to deliver the goods against surrender of
the document".45

67. The draft multipurpose transport document has
been used successfully in an experimental manner by several
ftrms in Sweden. The report of the SWEPRO Working
Group was issued in November 1981 in English and has
been distributed widely so as to stimulate international
understanding of the concept. As noted by SWEPRO "there
is no point in starting local introduction in Sweden alone
since this would become difftcult without international
understanding for this new idea".46 Moreover, there may
be difftculties in using the document with those modes of
international transport, such as rail and air, in which a
prescribed form is required for use by all carriers.47 .

43 Art. 19 (b) (ii).
44 SWEPRO, Multi-Purpose' Transport Document (MPT) (Gote

borg, 1981), reprinted in TRADE/WP.4/R.165.
45 Part of definition of a bill of lading in Hamburg Rules,

art. 1 (7).
46 SWEPRO News, No. 3,February 1982, p. 7.
47 "The consignment note shall not be replaced by other docu

ments or supplemented by documents other than those prescribed
or allowed by this Convention or by the tariffs." CIM 1970, art. 6
(8). See also, CIM 1980, art. 13 (4).
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C. Sea waybill in place ofbill of lading

68. The only transport documents which must be sent
by· the shipper separately from the goods are the bill of
lading and the negotiable multimodal transport document.
The special handling these documents require increases in
costs for all parties. Moreover, the documents frequently
arrive later than do the gpods, causing port congestion with
the associated costs.

69. In some trades it has been found that the majority
of all shipments are made between customers of long stand
ing or between different plants of a multinational group. In
these cases a bill of lading serves no .commercial function that
would not be served as well by a non-negotiable transport
document such as a sea waybill.

70. At the present time the major legal difficulty
presented by the use of sea waybills in shipment between
related parties lies with the liability regime of the Hague
Rules which applies only if the carriage is covered by a bill
of lading or similar document of title. Therefore,sea waybills
frequently incorporate the Hague Rules into the contract of
carriage. There is some doubt as to whether suchanincorpora
don is effective.48 The Hamburg Rules* obviate this legal
question since they apply to "any contract whereby the
carrier undertak,es against payment of freight to carry
goods by sea from one port to another".49

71. Although se i waybills are most frequently used
when the goods are not to be sold afloat and no documentary
credit is to be issued, the cost advantages arising out of the
simplification of documentary procedures when no bill of
lading has been issued has led the ECE/UNCTAD Working
Party on Facilitation of International Trade Procedures to
recommend that:

"Carriers should always offer a non-negiotable trans
port document, bearing in mind that these can be utilized
under documentary credits if stipulated by the applicant
for the credit". 50

72. The current draft revision of the Uniform Customs
and Practice for Documentary Credits accepts the use of
non-negiotable sea waybills under documentary credits.
Whereas the 1974 version of UCP referred extensively to
marine bills of lading, the current draft ref~rs to "transport
documents".51It is the responsibility of the applicant for
the credit to specify any particular transport documents he
may wish to require. It is also the responsi1:lility of the bank
which issues the credit to decide whether the transport
documents specified in the application for the credit are
sufficient for its purposes.

73. The concern which has been expressed over the use
of sea waybills under documentary credits lies in the fact

* Yearbook ... 1978, part three, I, B.
48 See note 42 above.
49 Art. 1 (6).
50 Recommendation No. 18, Facilitation Measure 7.2, ECE/

TRADE/141.
51 See para. 80 below.

that they do not assure the bank or the consignee that the
goods will not be diverted by the consignor after he has
received payment under the credit. An identical problem
would arise where the transport documentation was in
paperless form.

74. Several studies have been undertaken to develop
approaches to this problem which would give' the same
legal assurance to the consignee and to the bank as would
possession of a bill of lading but which would be adminis
tratively more efficient. The project which is the most
advanced was sponsored by the Swedish Council for Trans
port Research. It has been put into experimental use as the
ACL Cargo Key Receipt System.52 The System is a merger
of the sea waybill and automatic data processing. It relies
upon an in-house computer system operating between the
ports of'shipping and destination. The carrier furnishes the
shipper with a print-out of the shipping data which it
authenticates as the first copy. This print-out contains,
inter alia, the following elements:

(a) The buyer's bank, which has opened the letter of
credit, is named as the consignee;

(b) The shipper's declaration that he has irrevocably
abrogated his right of disposal to the goods during the transit
in favour of the consignee;

(c) The carrier's declaration that it holds the consign
ment specified on the receipt in security and as collateral
for the bank named as consignee.

75. No ot,her project appears to have reached the level
of practical experimentation and use. However, one paperless
transport doc\lmentation proposal which has been put
forward for use with public data communication systems
is the use of a public key crypto system whereby the data
content of a computer message would, by means of the
cryptology involved, authenticate the source and the content
of the message.53 This proposal would also rely on declara
tions similar to those contained in the ACL Cargo Key
Receipt System.

76. Yet another approach which has been suggested is
to rely lipon a registration system. Under one proposal, the
carrier would register in its computers any sales or security
interests given in the good'S.54 Under another proposal which
has been advanced for bulk cargoes, and especially for the
tanker trade, the registry would be kept either in a central
registry in a convenient location or bya bank.55

52 K. Gronfors, Cargo Key Receipt and Transport Document
Replacement (Goteborg, 1979); K. Gronfors, "The legal aspects and
practical implications of non-documentary (paperless) cargo move
ment" BIMCO Bulletin (1981), p. 6180.

53 R. Henriksen, The Legal Aspects of Paperless International
Trade and Transport (Copenhagen, 1982). . .

54 K. H. Reinskou, "Bills of lading and ADP: descrIption of.a
computerized system for carriage of goods by sea", Journal ofMedia
Law and Practice, No.2 (1981), repnnted In TRADE/WP.4/R.159.

55 P: Gram Chairman, INTERTANKO Documentary Committee,
Delivery of cdrgo without Presentation of Bills 0/ Lading, report
dated 16 November 1980. Compare the suggestIOn made at the
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D. Legal value ofcomputer records

77. As paper records and documentation, including
transport documents are increasingly replaced by records
stored in computers, concern has been expressed as to the
legal value of those records. In spite of the widespread use
of computers in all fields of commercial activity, there
remains a hesitancy in some countries to admit computer
records as evidence before courts and arbitral tribunals. It
is thought that the current state of techniques in the matter
of recordings on computers does not give sufficient guaran
tees against falsification. In addition there are classical legal
barriers concerning the use of such recordings as evidence,
particularly in countries of common law tradition.

78. The report on electronic funds transfers submitted
to the Commission at this session sets out a number of
international actions which have been taken to facilitate the
use of automatic data processing.56 Several of those actions
in the field of transport documents have already been noted
above. The report also sets out international actions which
have been taken in respect ofthe evidential value ofcomputer
records.

79. The report concludes that:

"Harmonized rules as to the conditions under which
computer records must be produced to be admissible
as evidence and the evidential value of computer records
are necessary to give legal security to international
electronic funds transfers. The problem, however, goes
beyond electronic funds transfers and concerns all aspects
of international trade in which computers might be used.
Since rules of evidence are part of the procedural law,
and are linked to the rest of the legal structure in a State,
uniformity of law would be difficult to attain at present.
However, if guidelines are established as to the conditions
under which computer records are admitted in evidence,
it may influence the legal development in this field".57

E. Documentary letters ofcredit

80. One of the principal concerns of the International
Chamber ofCommerce in the current revision of the Uniform
Customs and Practice for Documentary Credits is to adjust
the rules to the changes in transport documentation which
have occurred recently. S8 Four points are of particular
interest in the context of this report:

(a) The new draft version of the UCP uses the term
"transport documents" and mentions a particular form of
transport document only in those rare cases when theintended

eighth session of the Commission that "if it were considered desir
able that any security interest for the financing of international
trade should have as one element a system of registration, the possi
bility of a world-wide computer-assisted registration system should
be explored". Report of the United Nations Commission on Interna
tional Trade Law on the work of its eighth session, Official Records
of the General Assembly, Thirtieth Session, Supplement No. 17 (A/
10017), para. 60 (Yearbook ... 1975, part one, II, A).

rule applies uniquely to that one document. This allows
for a more uniform approach to documentary credits
involving goods shipped by different modes of transport,
by combined or multimodal transport, or under different
types of documentation using the same mode of transport;

(b) Unless otherwise stipulated in the credit, banks
will accept as originals documents produced or appearing to
have been produced by data processing or photographic
systems if, after their production, such documents have
been marked as originals and signed or otherwise authenti
cated by their issuers. This will allow for the production
of documents based upon a standard layout key, such as
the United Nations Layout Key, using photographic or auto
matic data processing techniques;

(c) Unless a credit specifically calls for an on-board
transport document, banks will accept a transport document
which indicates that the goods have been taken in charge
or received for shipment. This has always been the rule in
regard to all means of transport other than carriage of
goods by sea. With the advent of containerization and multi
modal transport, it may not be feasible or necessary for an
on-board document to be issued. However, the applicant
for the credit/buyer of the goods will retain the right to
require an on-board bill of lading under the credit and the
shipper / seller of the goods retains the right to require such
a document from the carrier under both the Hague Rules
and the Hamburg Rules;

(d) The rules in respect of trans-shipment have been
expanded to reflect the nature of combined and multimodal
transport.

CONCLUSION

81. The law and practices in regard to international
transport documents are changing rapidly. The distinctions
between the different modes of transport of goods and the
needs of the shippers and banks, as well as the carriers, in
respect of the documentation arising out of such transport
are becoming less pronounced. As a result there may be a
greater need in the future than there has been in the past
for harmonization of the rules governing such transport
documentation.

82. The Secretariat intends to remain informed of de
velopments in this field. When the time seems mature, the
Secretariat may suggest to the Commission a fu ture course
of action taking into account the views expressed by the
Commission.

56 A/CN.9/221, paras. 70 to 81 (reproduced in this volume, part
twos II, C).

7 Ibid., para. 88.
58 The progress made by the International Chamber of Commerce

in revising UCP is described in A/CN.9/229 (reproduced in this
volume, part two, VI, C). The most recent draft of the revision at
the time of writing is found in ICC document No. 470/394. The
provisions on transport documents are found in articles 22 to 33.
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C. Note by the Secretariat: documentary credits (A/CN.9/229)*

409

1. The Commission at its first session in 1968 placed
the subject of bankers' commercial credits on its priority
list of topics. In view of the previous work done by the
International Chamber of Commerce (ICC) in this field,
through its publication of the Uniform Customs and
Practice for Documentary Credits, the Commission re
quested the Secretary-General to inquire whether the ICC
would be prepared to undertake a study of the subject. 1

STUDY BY THE ICC

2. The study of the ICC, submitted to the Commission
at its second session in 1969 as annex I to document
A/CN.9/15,** described the manner in which documentary
credits were used and the history in the ICC of the prepara
tion of the Uniform Customs and Practice for Documentary
Credits (UCP) from the initial "Uniform Regulation on
Documentary Credits" adopted in 1929 through the then
current 1962 version of UCP.

3. The study also pointed out that the ICC kept UCP
under constant review to make sure that it did not drop
behind current changes in international trade and shipping
practice. The study closed by saying that:

"It would, however, be of considerable help to have
the United Nations, through UNCITRAL, commend
this Code to all Member nations, including, if possible,
those where these rules are not yet applied". 2

4. In response to this request of the ICC, the Commis
sion at its second session commended to Governments the
use of the 1962 version of UCP. 3 At the same time it
decided to keep the item on its agenda.

1974 REVISION OF UCP

5. At its third session the Commission was informed
that the ICC had appointed a working party for the revision
of the 1962 version of UCP.4 The Commission welcomed
the work of revision to be undertaken by the ICC and, in
order to permit interested circles in countries not represen
ted in the ICC to make observation on the operation of

* 3 June 1982.
** Yearbook ... 1968-1970, part three, III, B.

1 Report of the United Nations Commission on International
Trade Law on the work of its first session, Official Records of the
General Assembly. Twenty-third Session. Supplement No. 16, (A/
7216} para. 48 (28) (Yearbook ... 1968-1970, part two, I, A).

A/CN.9/15, annex I, para. 26 (Yearbook ... 1968-1970,
part three, III, B).

3 Report of the United Nations Commission on International
Trade Law on the work of its second session, Official Records of
the General Assembly, Twenty-fourth Session, Supplement No. 18,
(A/7618), para. 95 (Yearbook ... 1968-1970, part two, II, A).

4 Report of the United Nations Commission on International
Trade Law on the work of its third session, Official Records of
the General Assembly, Twenty-fifth Session, Supplement No. 17,
(A/80l7), paras. 119-126 (Yearbook ... 1968-1970, part two,
III, A).

the 1962 version ofUCP, it was decided that the Secretary
General should invite Governments and interested trade
and banking institutions to communicate their observations
to the Secretary-General for transmission to the ICC. In
response to his invitation the Secretary-General received a
number of replies, which were transmitted to the ICC for
consideration along with the replies received by it from its
National Committees.

6. At its seventh session in 1974, the Commission took
note of the fact that the Commission on Banking Technique
and Practice of the ICC had adopted a draft revised text
of UCP.s The Commission also noted that the text sub
mitted to it was subject to further revision and that a final
text waS expected to be adopted by the Council of the
ICC later in that year. There was general agreement in the
Commission that, while the Commission could not itself
adopt the revised text of UCP, it should consider at its
following session the desirability of commending the use
of UCP in transactions involving the establishment of a
documentary credit.

7. As had been expected, between the seventh and
eighth sessions of the Commission, the Executive Committee
of the ICC adopted the 1974 version of UCP for use in
transactions involving the establishment of a documentary
credit as from 1 October 1975. In conformity with the
view expressed at its seventh session the Commission, at
its eighth session, decided to commend the use of the 1974
version of UCP. 6 This decision of the Commission was
adopted in the form normally used for resolutions and was
reprinted by the ICC in its brochure containing the text of
UCP. 7

CURRENT REVISION

8. The 1974 version of UCP has been considered to
have been generally successful in eliminating certain problems
arising under the 1962 version and to have allowed for
developments in transport technology and commercial
practice. However, since 1974 there have been further
developments which have affected the use of documentary
credits. In particular these developments are to be found
in the use of and documentation for unitized cargo, especially
in connection with multimodal transport, the establishment
of documentary credits by tele-transmission, and certain
recent changes in marine insurance.

S Report of the United Nations Commission on International
Trade Law on the work of its seventh session, Official Records of
the General Assembly, Twenty-ninth Session, Supplement No. 17,
(A/9617), paras. 30-35 (Yearbook ... 1974, part one, II, A).

6 Report of the United Nations Commission on International
Trade Law on the work of its eighth session, Official Records of
the General Assembly, Thirtieth Session, Supplement No. 17,
(A/I00l7), para. 41 (Yearbook ... 1975, part one, II, A).

7 The text of the decision is contained in the annex to this
report. The 1974 version of UCP is contained in ICC publication
No. 290.
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9. Furthermore, in certain countries the use of stand-by
letters of credit had become of great economic significance
and it was desirable to specify their legal characteristics.· As
a result, the Commission at its eleventh session in 1978
placed on its priority list of subjects the topic of "stand-by
letters of credit, to be studied in conjunction with the
International Chamber of Commerce".8 The topic was
further discussed at the Commission's twelfth session where
it was noted that the work of the ICC in respect of docu
mentary letters of credit had a direct bearing on work in
respect of st!ind-by letters of credit.9 For this reason, there
was general agreement that the ICC should be encouraged to
continue its work on stanc-by letters of credit in co-operation
with the Commission's Secretariat.

10. As a result of these developments, in 1979 the
ICC created a working party to cOl}sider a further revision
to UCP. It was thought that the desirability of revisions in
the following respects might particularly be examined:

UCP provisions relating to the presentation of transport
documentation bearing especially in mind development
in techniques such as combined transport;

The responsibilities of banks, and the relationships
between banks, and between banks and other parties;

The possible introduction of specific provisions relating
to staild-byletters of credit. 10

11. As a first step the working party sent a question
naire to its National Committees to inquire as to the
desirability of revising the 1974 version of UCP. At the
request of the ICC, the Commission's Secretariat sent the
same questionnaire by means of a note verbale to all Govern
ments. ll The replies received by the Commission's Secre
tariat were transmitted to the ICC for consideration by the
working party. In addition, the Commission's Secretariat
has been represented at the meetings of the working party.

8 Report of the United Nations Commission on International
Trade Law on the work of its eleventh session, Official Records of
the General Assembly, Thirty-third Session. Supplement No. 11.
(A/33/17), para. 67 (Yearbook ... 1978, part one, 11, A).

9 Report of the United Nations Commission on International
Trade Law on the work of its twelfth session, OffiCial Records of
the General Assembly. Thirty-fourth Session, Supplement No. 17.
(A/34/17), paras. 45 -48 (Yearbook ... 1979, part one, 11, A). The
Commission had before it a report of the Secretary-General entitled
"Stand-by letters of credit" (A/CN.9/163) (Yerarbook ... 1979,
part two, II, B).

10 At its meeting of 14 March 1977 the Commission on Banking
Technique and Practice of the ICC had given its opinion that a stand
by credit fell within the definition ofa documentary credit contained
in UCP. However, it was felt that a specific reference to stand-by
letters of credit within the text of UCP would make this point
clearer. Moreover. because of the somewhat different nature of a
stand-by credit as compared to a documentary credit used in connec
tion with a sale of goods, it was expected that some changes might
need to be made to the text of UCP to accommodate better the
stand-by letter of credit.

11 The Commission was informed at its fourteenth session of the
planned revision of the 1974 version of UCP (ALCN.9/202/Add.l,
paras. 131-132 (Yearbook ... 198i, part two, V. A] and A/CN.9/203.
para. 22 [Yearbook ... 1981, part two. V, D1and that the Commis
sion's Secretariat had sent the questionnaire to all Governments at
the request of the ICC (ibid).

12. The working party has prepared a draft revision of
UCP which was considered by the Commission on Banking
Technique and Practice of the ICC at its meeting of 24·25
May 1982. The Banking Commission accepted the majo~

proposals of the working party, including aspecific reference
to the applicability ofUCP to stand-by letters of credit and
a major renovation of the articles on transport documents.
It also requested the working party to reconsider several
points for further clarification.

13. It is now anticipated that the Banking Commission
will be in a position to approve a final text of the newly
revised version of UCP before the spring of 1983.

CONCLUSION

14. The Commission may wish to take note of the
work undertaken by the ICC to keep UCP abreast of devel
opments in international trade and shipping practice and
of its actions in response. to the view expressed· by the
Commission at its twelfth session that the ICC should be
encouraged to continue its work on stand-by letters of
credit in conjunction with the Commission's Secretariat.
The Commission may also wish to note that, as was the
case with the 1974 revision of UCP and in order to permit
inter~sted circles in countries not represented in the ICC to
make obserVations on the operation of UCP sO that these
could be taken into account in its revision, the Secretary
General has already addressed to all Governments the same
questionnaire as was sent by the ICC to its National Com
mittees and has trarismitted the replies received to the ICC
for its consideration.

15. The Commission may, therefore, wish to consider
at its sixteenth session the possibqity of commending the
use of the revised text of UCP, as it did in respect of the
1962 and 1974 versions ofUCP.

ANNEX

Decision of the United Nations Commission on International
Trade Law, adopted on 17 Apri11975

The United JYations Commission on International Trade Law,
Expressing its appr~ciation to the International Chamber ·of

Commerce for having transmitted to it the revised text of "Uniform
Customs and Practice for Documentary Credits", which was approv.ed
by the Commission on Banking Technique and Practice of the
International Chamber of Commerce on 14 October 1974 and
adopted by the .Executive Committee of the International Chamber
of Commerce on 3 December 1974,

Congratulating the International Chamber of Commerce on
having made a further contribu tlon to the facilitation of international
trade by bringing up to date its rules on documentary credit practice
to allow for developments in transport technology and changes in
commercial practice,



Part Two. Co-ordination of work 411

Having regard to the fact that, in revising the 1962 text of "Uni
form Customs", the International Chamber of Commerce has taken
into account the observations made by Governments and banking
and trade institutions of countries not represented within it and
transmitted to it through the Commission,

Noting that "Uniform Customs" constitutes a valuable contribu
tion to the facilitation of international trade,

Commends the use of the 1974 revision, as from 1 October.1975,
in transactions involving the establishment of a documentary credit.



VII. STATUS OF CONVENTIONS

Note by the Secretary-General: status of conventions (A/CN.9/227)*

Declarations and reservations

ANNEX

Signatures only: 11; ratifications and accessions: 6.

1. Convention on the Limitation Period in the International
Sale of Goods (New York, 1974)*

23 December
1977

27 November
1978

9 October
1981

AccessionRatification

14 June 1974
5 December

1974 7 October 1975
14 June 1974
14 June 1974
13 May 1975
11 December

1975 20 March 1980
14 June 1974
14 June 1974
14 June 1974

Signature

14 June 1974
30 August 1974
29 August 1975 26 May 1977

14 June 1974
24 February 1975

Poland
Ukrainian SSR
USSR
Yugoslavia

Upon signature Norway declared that in accordance with article
34 the Convention would not govern contracts of sale where the
seller and the buyer both had their relevant places of business within
the territories of the Nordic States (Le. Norway, Denmark, Finland,
Iceland, and Sweden).

Hungary
Mongolia
Nicaragua
Norway

German
Democratic
Republic

Ghana

Argentinia

Brazil
Bulgaria .
Byelorussian

SSR
Costa Rica
Czechoslovakia
Dominican

Republic

State

1. At its fourteenth session the Commission decided
that the Secretariat should inform the Commission at its
next session on the status of conventions that were the
outcome of its work. 1

2. The present note is submitted pursuant to that
decision. The annex hereto sets forth the status of signatures ,
ratifications and accessions as at 15 May 1982 to the follow
ing conventions: Convention on the Limitation Period in the
International Sale of Goods (New York, 1974);** Protocol
amending the Convention on the Limitation Period in the
International Sale of Goods (Vienna, 1980) ;*** United
Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg);**** and United Nations Convention
on Contracts for the International Sale of Goods (Vienna,
1980).*****

3. The Commission agreed that in addition to the
Commission noting, at each session, the status of the con
ventions, more effective action should be taken to promote
earlier acceptance of the conventions.2

4. On the recommendation of the Commission the
General Assembly in paragraph 8 of its resolution 36/32 of
13 November 1981 requested the Secretary-General to
bring those conventions to the notice of all States which
had not ratified or acceded to them, and to provide those
States with appropriate information as to the mode of their
entry into force and the current status of ratifications and
accessions, and to draw the attention of those States to
the view of the Commission that an early entry into force
and a wide acceptance of the instruments mentioned
would be of great value for the unification of international
trade law. 3 Pursuant to that resolution the Secretary.General
by a note verbale transmitted information as to the mode
of entry into force and the status of signatures, ratifications,
and accessions to the conventions.

* 3 June 1982.
** Yearbook 1974, part three, I, B.
*** Yearbook 1980, part three, I, C.
**** Yearbook 1978, part three, I, B.
***** Yearbook 1980, part three, I, B.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (AI
36/17) para. 117 (Yearbook ... 1981, part one, A).

2 Ibid., para. 114.
3 Ibid., para. 118.

2. Protocol amending the Convention on the Limitation Period
in the International Sale of Goods (Vienna, 1980)**

No accessions to date

* Yearbook 1974, part three, 1, B.
** Yearbook 1980, part three, I, C.
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3. United Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg)*

State

Austria
Barbados

Signature

30 April 1979

Ratificatio,n Accession

2 February
1981

amounts of liability referred to in paragraph 2 of that article into
the Czechoslovak currency and the amount of the limits of liability
to be applied in the territory of the Czechoslovak Socialist Republic
as expressed in the Czechoslovak currency.

4. United Nations Convention on Contracts for the International
Sale of Goods (Vienna, 1980)*

Uganda
United Republic

of Tanzania
United States of

America 30 April 1979
Venezuela 31 March 1978
Zaire 19 April 1979 Signatures only: 20; ratification: 1.

Austria 11 April 1980
Chile 11 April 1980
China 30 September

1981
Czechoslovakia 1 September

1981
Denmark 26 May 1981
Finland 26 May 1981
France 27 August 1981
German

Democratic
Republic 13 August 1981

Germany,
Federal
Republic of 26 May 1981

Ghana 11 April 1980
Hungary 11 April 1980
Italy 30 September

1981
Lesotho 18 June 1981 18 June 1981
Netherlands 29 May 1981
Norway 26 May 1981
Poland 28 September

1981
Singapore 11 April 1980
Sweden 26 May 1981
United States of

America 31 August 1981
Venezuela 28 September

1981
Yugoslavia 11 April 1980

Brazil
Chile
Czechoslovakia
Denmark
Ecuador
Egypt
Finland
France
Germany,

Federal
Republic of

Ghana
Holy See
Hungary
Madagascar
Mexico
Morocco
Norway
Pakistan
Panama
Philippines
Portugal
Romania

Senegal
Sierra Leone
Singapore
Sweden
Tunisia

31 March 1978
31 March 1978

6 March 1979
18 April 1979
31 March 1978
31 March 1978
18 April 1979
18 April 1979

31 March 1978
31 March 1978
31 March 1978
23 April 1979
31 March 1978
31 March 1978

18 April 1979
8 March 1979

31 March 1978
14 June 1978
31 March 1978

31 March 1978
15 August 1978
31 March 1978
18 April 1979

23 April 1979

12 June 1981

7 January
1982

15 September
1980

6 July 1979

24 July 1979

State Signature Ratification Accession

Signatures only: 26; ratification and accessions: 7.

Declarations and reservations

Upon signing the Convention the Czechoslovak Socialist Republic
declared in accordance with article 26 a formula for converting the

* Yearbook ... 1978, part three, I, B.

Declarations and reservations

Upon signing the Convention the Governments of Denmark,
Finland, Norway and Sweden declared in accordance with Article
92 (1) that they would not be bound by Part II of the Convention
(Formation of the Contract).

* Yearbook ... 1980, part three, 1, B.



VIII. TRAINING AND ASSISTANCE

Note by the Secretariat: training and assistance (A/CN.9/228)*

1. The Commission, at its fourteenth session, l agreed
that it should continue to sponsor symposia and seminars
on international trade law. It was considered desirable for
these seminars to be organized on a regional basis. In this
way, it was felt, a larger number of participants from the
region could attend and the seminars would themselves
help to promote the adoption of the texts emanating from
the work of the Commission. The Commission welcomed
the possibility that regional seminars might be sponsored
jointly with regional organizations. The Secretariat was
requested to make such arrangements as it found desirable
in this regard.

2. By its resolution 36/32 of 13 November 1981, the
General Assembly reaffirmed the importance, in particular
for the developing countries, of the work of the United
Nations Commission on International Trade Law concerned
with training and assistance in the field of international
trade law and welcomed the initiatives being undertaken to
sponsor regional seminars jointly with regional organizations,
such as the Asian-African Legal Consultative Committee and
the Inter-American Juridical Committee. The resolution also
invited Governments, relevant United Nations organs,
organizations, institutions and individuals to assist the
Secretariat of the Commission in financing and organizing
symposia and seminars.

3. The Inter-American Juridical Committee of the
Organization of American States (OAS) has included in
its 1982 annual seminar the subject of international sale of
goods. The programme for the Ninth Course on International
Law, to be held from 2 to 27 August 1982, in Rio de Janeiro,
includes a lecture and a discussion on the subject. The United
Nations Convention on Contracts for the International Sale
of Goods (Vienna, 1980) and the Convention on the Limita
tion Period in the International Sale of Goods (New York,
1974) have been chosen for the seminar because of the
likelihood of their coming into force in the near future.

4. The Secretary-General of the Asian-African Legal
Consultative Committee (AALCC) has also agreed to organ-

* 17 June 1982.
1 Report of the United Nations Commission on International

Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17 (A/
36/17), para. 109 (Yearbook ... 1981, part one, A).
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ize, jointly with the UNCITRAL Secretariat, two·day
seminars on trade law subjects in conjunction with its
annual sessions, whenever feasible. This arrangement will
enable delegates attending the meetings of the AALCC's
Sub-Committee on International Trade Law Matters to
participate in the seminars.

5. The UNCITRAL Secretariat also co·operated with
the Stockholm Chamber of Commerce, the American
Arbitration Association, and the USSR Chamber of Com
merce and Industry by participating in a symposium on
international commercial arbitration which was held from
4 to 5 March 1982, in Stockholm. This symposium was
organized to celebrate the fifth anniversary of the entering
into force of the "Optional Arbitration Clause for Use in
Contracts in USA·USSR Trade - 1977", under which the
Stockholm Chamber of Commerce is to administer arbitra·
tions under the UNCITRAL Arbitration Rules. At this
symposium, one day was devoted to the activities of the
Commission in the field of settlement of international
commercial disputes.

6. With respect to the financing of the training and
assistance programme, a contribution of $US 3,000 was
received from the Government of Yugoslavia.

7. In addition, some bar associations have informally
indicated their willingness to provide lecturers, at their
expense, to service seminars which are to be held in develop
ing countries. The Secretariat is also negotiating with a
particular Government, which has funds for educational
institutions in developing countries, to assist in the finan
cing of regional seminars on a regular basis.

8. While the possibility of holding independent seminars
is remote unless substantial financial contributions are
received, the Secretariat is exploring various possibilities of
collaborating with organizations and institutions in the
organization of seminars of two- to three·day duration on
various aspects of international trade law. Such seminars
could also be used as a forum for the promotion of legal
texts emanating from the work of the Commission.

9. During the past year, one intern received practical
training at the UNCITRAL Secretariat under the United
Nations/UNITAR fellowship programme in international
law.



I. RECOMMENDED PROVISIONS ON UNIVERSAL UNIT OF ACCOUNT FOR USE IN INTERNATIONAL
CONVENTIONS ADOPTED AT THE FIFTEENTH SESSION OF THE COMMISSION*

[The text of these Provisions is contained in paragraph 63
of the Report which is reproduced in this volumne, part
one, A.]

*With regard to the endorsement by the General Assembly
of these Provisions, see General Assembly resolution 37/107 of
16 December 1982 reproduced in this volume, part one, D.
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II. RECOMMENDATIONS TO ASSIST ARBITRAL INSTITUTIONS AND OTHER INTERESTED BODIES WITH REGARD
TO ARBITRATIONS UNDER THE UNCITRAL ARBITRATION RULES ADOYfED AT THE FIFTEENTH SESSION
OF THE COMMISSION

INTRODUCTION

1. The UNCITRAL Arbitration Rules* were adopted
by ,the United Nations Commission on International Trade
Law in 1976, after extensive consultations with arbitral
institutions and arbitral experts. In the same year, the
General Assembly of the United Nations, by its resolution
31/98,** recommended the use of these Rules in the settle
ment of disputes arising in the context of international
commercial relations. This recommendation was based on
the conviction that the establishment of rules for ad hoc
arbitration that were acceptable in countries with different
legal, social and economic systems would significantly con
tribute to the development of harmonious international
economic relations.

2. Since then, the UNCITRAL Arbitration Rules have
become well known and are widely used around the world,
not only in ad hoc arbitrations. Contracting parties increas
ingly refer to these Rules in their arbitration clauses or
agreements, and a substantial number of arbitral institu
tions have, in a variety of ways, accepted or adopted these
Rules.

3. One way in which the UNCITRAL Arbitration
Rules have been accepted is that arbitral bodies have drawn
on them in preparing their own institutional arbitration
rules. This has taken two different forms. One has been to
use the UNCITRAL Arbitration Rules as a drafting model,
either in full (e.g., the 1978 Rules of Procedure of the
Inter-American Commercial Arbitration Commission) or in
part (e.g., the 1980 Procedures for Arbitration and Addi
tional Rules of the International Energy Agency Dispute
Settlement Centre).

4. The other form has been to adopt the UNCITRAL
Arbitration Rules as such, maintaining their name, and to
include in the statutes or administrative rules of an insti
tution a provision that disputes referred to the institution
shall be settled in accordance with the UNCITRAL Arbit
ration Rules, subject to any modifications set forth in
those statutes or administrative rules. Prime examples of
institutions adopting this approach are the two arbitration
centres established under the auspices of the Asian-African
Legal Consultative Committee (see Rule I of the Rules for
Arbitration of the Kuala Lumpur Regional Arbitration

* Yearbook 1976, part one, II, A, para. 57.
** Yearbook 1977, part one, 1, C.

420

Centre; articles 4 and 11 of the Statutes of the Cairo Centre
for International Commercial Arbitration). In addition,
a provision similar to the one described above was included
in the "Declaration of the Government of the Demo
cratic and Popular Republic of Algeria concerning the
settlement of claims by the Government of the United
States of America and the Government of the Islamic Re
public of Iran" of 19 January 1981 (article III, paragraph 2).

5. In addition to the above cases, which concern an
arbitral body's own and only rules, a great number of insti
tutions which have their own established arbitration rules
have accepted, in a variety of ways, the use of the UNCI
TRAL Arbitration Rules if parties so wished. Some insti
tutions have, for example, embodied that option into their
established institutional rules (e.g. London Court of Inter
national Arbitration, 1981 International Arbitration Rules;
Foreign trade Arbitration of the Economic Chamber of
Yugoslavia, 1981 Rules). Another form of acceptance has
been to offer the administrative facilities of an arbitral insti
tution in co-operation agreements between arbitration
associations or chambers of commerce and in recommend
ations or model clauses providing for the use of the UNCI
TRAL Arbitration Rules. The prime example, which was
also the first international agreement to include the UNCI
TRAL Arbitration Rules, is the "Optional Arbitration
Clause for use in contracts in USA-USSR Trade - 1977
(prepared by American Arbitration Association and
USSR Chamber of Commerce and Industry)", with the
Stockholm Chamber of Commerce acting as appointing
authority.

6. Of the many other institutions that have declared
their willingness to act as appointing authority and to pro
vide administrative services in arbitration cases under the
UNCITRAL Arbitration Rules only one should be men
tioned here. The American Arbitration Association (AAA)
has adopted a specific set of administrative "Procedures for
Cases under the UNClTRAL Arbitration Rules" setting
forth in detail how the AAA would perform the functions
of an appointing authority and provide administrative ser
vices in conformity with the UNCITRAL Arbitration Rules.

7. In view of the promising trend in favour of the use
of the UNCITRAL Arbitrati0n Rules, these recommenda
tions are intended to provide information and assistance to
arbitral institutions and other relevant bodies, such as
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chambers of commerce. As the above examples indicate,
there are a number of ways in which the UNCITRAL
Arbitral Rules and their· use in arbitration proceedings
may be accepted.

A ADOPTION OF UNCITRAL ARBITRATION RULES AS
INSTITUTIONAL RULES OF AN ARBITRAL BODY

8. Arbitral institutions, when preparing or revising
their institutional rules, may wish to consider the advisa
bility of adopting the UNCITRAL Arbitration Rules.
While it would clearly be in the interst of the desired uni
fication of the rules on arbitral procedure that arbitral
institutions adopt these Rules in full, some institutions
may have reasons for incorporating, at least for the time
being, only some of the provisons of these Rules. Even
such adoption in part would constitute a step towards the
harmonization of the rules on arbitral procedure.

9. However, if an institution intends to adopt such
provisions and to maintain the name UNCITRAL Arbitra
tion Rules, special considerations come into play which re
late to the interest and expectations of the parties to an
arbitration agreement or to a contract including an arbit
ration clause. Parties, and their lawyers, who have gained
familiarity with and confidence in the use of the UNCI
TRAL Arbitration Rules tend to rely on the uniform and
full application of these Rules by any arbitral institution
which in its rules provides for the application of the UNCI·
TRAL Arbitration Rules.

10. Therefore, an arbitral institution which intends to
refer in its institutional rules to the UNCITRAL Arbitra
tion Rules should take into account this interest of the par
ties in having certainty about which procedures to expect.
Accordingly, it is recommended that institutions, when
adopting the UNCITRAL Arbitration Rules and main
taining their name, refrain from modifying them.

11. This appeal to leave the UNCITRAL Arbitration
Rules unchanged does not mean,of course, that the particu
lar organizational structure and needs of a given insti
tution should be neglected. Such specific features normally
relate to matters not regulated in the UNCITRAL Arbit
ration Rules. For example, there are no special provisions
in these Rules concerning the various facilities and proce
dures relating to administrative services or on such par
ticular matters as fee schedules. It should, therefore, be
possible to adopt institutional rules consisting of the
UNCITRAL Arbitration Rules and some administrative
rules which are tailored to the particular organizational
structure and needs of the institution and are in conformity
with the UNCITRAL Arbitration Rules.

12. If, in exceptional circumstances, an institution
deems it necessary, for administrative purposes, to adopt a
rule which modifies the UNCITRAL Arbitration Rules, it
is strongly recommended to clearly indicate that modifi
cation. An appropriate way of doing so is to specify the

provison of the UNCITRAL Arbitration Rules involved,
as done, for example, in the Rules for Arbitration of the
Kuala Lumpur Regional Arbitration Centre (opening words
of Rule 8: "In lieu of the provisions of article 41 of the
UNCITRAL Arbitration Rules the following provisions
shall apply: ..."). This indication would be of great help
to the reader and potential user who would otherwise
have to embark on a comparative analyisis of the admini
strative procedures and all provisions of the UNCITRAL
Arbitration Rules in order to discover any disparity be·
tween them.

B. ARBITRAL INSTITUTION OR OTHER BODY ACTING AS
APPOINTING AUTHORITY OR PROVIDING ADMINIS
TRATIVE SERVICES IN AD HOC ARBITRATION UNDER
THE UNCITRAL ARBITRATION RULES

1. Offer of services

13. Ad hoc arbitrations conducted under the UNCI
TRAL Arbitration Rules may be facilitated by a body
acting as appointing authority or providing administrative
services of a secretarial, technical nature. These kinds of
assistance could be rendered not only by arbitral institu
tions but also by other bodies, in particular chambers of
commerce or trade associations.

14. Such institutions and bodies are invited to consider
offering their services in this regard. If they decide to do so,
they may wish to make that willingness known to the inter
ested public. It is advisable that they describe in detail the
services offered and the relevant administrative procedures.a

15. In devising these administrative procedures or
rules, the institutions should have due regard to the interests
of the parties. Since the parties in these cases have agreed
that the arbitration is to be conducted under the UNCI
TRAL Arbitration' Rules, their expectations should not be
frustrated by an administrative rule which is in conflict
with the UNCITRAL Arbitration Rules. Thus, the con
siderations and the appeal expressed above in the context
of adopting these Rules as institutional rules (see paragraphs
9 -12) apply here with even greater force.

16. The following remarks and suggestions are inten
ded to assist any interested institution in taking the neces
sary organizational measures and in devising appropriate

a In an introductory part, the institution may wish to provide, in
addition to the customary description of its aims and traditional
activities, some information regarding the UNCITRAL Arbitration
Rules. In particular, it may state that these Rules were adopted in
1976, after extensive deliberations, by the United Nations Commis
sion on International Trade Law, that this Commission consists of
36 member States representing the different legal, economic and
social systems and geographic regions of the world; that in the pre
paration of these Rules, various interested international organizations
and leading arbitration experts were consulted; that the General
Assembly of the United Nations has recommended the use of these
Rules for inclusion in internatioaal commercial contracts; and that
these Rules have become widely known and been accepted around
the world.
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administrative procedures in conformity with the UNCI·
TRAL Arbitration Rules. .

17. It is recommended that the administrative proce.
dures of the institution distinguish clearly between the
functions of an appointing authority as envisaged under the
UNCITRAL Arbitration Rules and other administrative
assistance of a technical, secretatial nature. The· institution
should declare whether it is offering both or only one of
these types of service. When offering both types the insti
tution may declare its willingness to provide only one of
these services in a given case, if so requested.

18. The distinction between these two types of ser
vices' is also of relevance to the question of which party
may request these services. On the one hand, an institution
may act as appointing authority under the UNCITRAL
Arbitration Rules only if it. has been so designated by the
parties, whether in the arbitral clause or in a separate agree·
ment. An institution should so state in its administrative
procedures, possibly with the additional provision (as a
rule of interpretation) that it would also act as appointing
authority if the parties submit a dispute to it under the
UNCITRAL Arbitration Rules without specifically desig
nating it as the appointing authority. On the other hand,
administrative services of a technical, secretarial nature
might be requested not only by the parties, but also by the
arbitral tribunal (cf. article 15, paragraph (1) and article 38,
paragraph (c) of the UNCITRAL Arbitration Rules).

19. In order to assist parties, the institution may wish
to set forth in its administrative procedures model arbitra
tion clauses covering the above services. The first part of
any such model clause should be identical with the model
clause of the UNCITRAL Arbitration Rules:

"Any dispute, controversy or claim arising out of or
relating to this contract, or the breach, termination or
-invalidity thereof, shall be settled by arbitration in
accordance with the UNCITRAL Arbitration Rules
as at present in force".

The agreement as to the services which are requested
should follow. For example:

"The appointing authority shall be the XYZ-Institution".
or:

"The XYZ-Institution shall act as appointing authori
ty and provide administrative services in accordance
with its administrative procedures for cases under the
UNCITRAL Arbitration Rules".

As suggested in the UNCITRAL Model Arbitration Clause,
the following note may be added:

"Note-Parties may wish to consider adding:

"(a) The number of arbitrators shall be ... (one or
three);

"(b) The place of arbitration shall be ... (town or
country);

"(c) The lahguage(s) to be used in the arbitral proceed
ings shall be . . ."

20. In view of the considerations and concerns ex· ..
pressed above in paragraphs 12 and .15, if the administrative
procedures of the institution are such as to lead to a modifi
cation in substance of the UNCITRAL Arbitration Rules, it
may be advisable that this modification be reflected in the
model clause.

2. Flmctions as appointing authority

21. An institution which is willing to .act as appointing
authority under the UNCITRAL Arbitration Rules should
specify in its administrative procedures the various func
tions of an appointing authority envisaged by these Rules
which it will perform. It might also describe the manner in
which it intends to perform these functions.

(a) Appointment ofarbitrators

22. The UNCITRAL.Arbitration Rules envisage various
possibilities concerning the appointment of an arbitrator
by an appointing authority. Under article 6, paragraph 2,
the appointing authority may be requested to appoint a
sale arbitrator, in accordance with certain procedures
and criteria set forth in article 6; paragraphs 3 and 4. Fur·
ther, it may be requested, under article 7, paragraph 2, to
appoint the second of three arbitrators. Finally, it may be
called upon to appoint a substitute arbitrator under articles
11, 12 or 13 (successful challenge and other reasons for
replacement).

23. For each of these cases, the institution may indi
cate details as to how it would select the arbitrator in accord
ance with the UNCITRAL Arbitration Rules. In partic·
ular, it may state whether it maintains a panel or list of
arbitrators, from which it would select appropriate candi
dates, and may provide information on the composition
of such panel. It may also specify which person or organ
within the institution would in fact make the appointment
(e.g. president, director, secretary or a committee).

(b) Decision on challenge ofarbitrator

24. Under article 10 of the UNCITRAL Arbitration
Rules, any arbitrator may be challenged if circumstances
exist that give rise to justifiable doubts as to his impartia
lity or independence. When such a challenge is contested
(e.g. if the other party does not agree to the chlillengeor
the challenged arbitrator does not withdraw), the decision
on the challenge is to be made by the appointing authority
according to articie 12, paragraph 1. If the appointing
authority sustains the challenge, it may also be called upon
to appoint the substitute arbitrator.

25. The institution may indicate details as to how it
would make the decision on such a challenge in accordance
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with the UNCITRAL Arbitration Rules. In particular, it
may state which per~on ot organ within the institution
would make the decision. The institution may also wish
to identify any code of ethics or other written principles
which' it would apply in ascertaining the independence and
impartiality of arbitrators.

(c) Replacement ofarbitrator

26. In the event that an arbitrator fails to aqt or in the
event of the de jure or de facto impossibility of his perform
ing his functions, the appointing authority may, under
art.icle 13, paragraph 2, be called upon to decide on whether
such a reason for replacement exists, and it may be in
volved in appointing a substitute arbitrator. What has been
said above in· regard to' the challenge of an arbitrator
applies also to such cases of replacem~ntof an arbitrator.

27. The situation is different with regard to those
cases of replacement covered by paragraph 1 of article 13.
In the event of· the death or resignation of an arbitrator
during the course of the arbitral proceedings, the only
task which may be entrusted to an appointing authority
is to appoint a substitute arbitrator.

(d) Assi~tance in fixing fees ofarbitrators

28. Under the UNCITRAL Arbitration Rules, the
arbitral tribunal fixes its fees, which shall be reasonable
in amount, taking into account the amount in dispute,
the complexity of the subject-matter, the time spent by
the arbitrators and any other relevant circumstances of the
case. In this task, the arbitral tribunal may be assisted by
an appointing authority in three different ways:

(i) If the appointing authority has issued a schedule
of fees for arbitrators in international cases which it
administers, the arbitral tribunal in fixing its fees shall
take that schedule of fees into account to the extent
that it considers appropriate in the circumstances of
the case (article 39, paragraph 2);

(ii) In the absence of such a schedule of fees, the
appointing authority may provide, upon a party's re
quest, a statement setting forth the basis for establishing
fees which is customarily followed in international
cases in which the authority appoints arbitrators (article
39, paragraph 3);

(iii) In cases referred to under 0) and (ii), when a party
so requests and the appointing authority consents, the
arbitral tribunal shall fix its fees only after consultation
with the appointing authority, which may make any
comment it deems appropriate to the arbitral tribunal
concerning the fees (article 39, paragraph 4).

29. An institution willing to act as appointing autho
rity may indicate, in its administrative procedures, any rele
vant details in respect of these three possible ways of

assistance in fixing fees. In particular, it may state whether
it has issued a schedule of fees as envisaged under (i). The
institution might also declare its willingness to perform the
function envisaged under (ii), if it has not issued a fee
schedule, and to perform the function under (iii).

(e) Advisory comments regarding deposits

30. Under article 41, paragraph 3, of the UNCITRAL
Arbitration Rules, the arbitral tribunal shall fix the amounts
of any initial or supplementary deposits only after con
sultation with the appointing authority, which may make
any pertinent comment it deems appropriate, if a party
so requests and the appointing authority consents to per
form this function. The institution may wish to indicate in
its administrative procedures its general willingness to do
so.

31. It should be noted that, under the UNCITRAL
Arbitration Rules, this kind of advice is the only task re
lating to deposits which an appointing authority may be '
requested to fulfiL Thus, if an institution offers to per
form any other function (e.g. to hold deposits, to render
an accounting thereof), it should be pointed out that this
is a modification of article 41·of the UNCITRAL Arbit
ration Rules.

3. Administrative services

32. An institution which is prepared to provide ad
ministrative services of a technical, secretarial nature may
describe in its administrative procedures the various services
offered. Such services may be rendered upon request of the
parties or the arbitral tribunal.

33. In describing the various services, the institution
should specify those services which'would not be covered
by its general administrative fee and which, therefore,
would be billed separately (e.g. interpretation services).
The institution may also wish to indicate which of the ser
vices it can provide itself, with its own facilities, and which
it might merely arrange to be rendered by others.

34.. The following list of possible administrative ser
vices, which is not intended to be exhaustive, may assist
institutions in considering and publicizing which services
it may offer:

(a) Forwarding of written communications of a party
or the arbitrators;

(b) Assisting the arbitral tribunal in establishing the
date, time and place of hearings, and giving advance notice
to the parties (d. article 25, paragraph 1 of UNCITRAL
Arbitration Rules);

(c) Providing, or arranging for, meeting rooms for hear
ings or deliberations of the arbitral tribunal;

(d) Arranging for stenographic transcripts v. nearings;
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(e) Assisting in filing or registering arbitral awards in
those countries where such filing or registration is required
by law;

if) Providing secretarial or clerical assistance in other
respects.

4. Administrative fee schedule

35. The institution may wish to state the fees which it
charges for its services. It might reproduce its administrative
fee schedule or, in the absence thereof, indicate the basis
for calculating its administrative fees.

36. In view of the two possible categories of services
an institution may offer, it is recommended that the fee for
each category be stated separately. Thus, if an institution
offers both categories of service, it may indicate its fees
for the foHowing three functions:

(a) Acting as appointing authority and providing
administrative services;

(b) Acting as appointing authority only;

(c) Providing administrative services without acting
as appointing authority.

(In addition to the information and suggestions set forth
herein, assistance may be obtained from the secretariat of the
Commission (International Trade Law Branch, Office of
Legal Affairs, United Nations, Vienna International Cen.tre,
P.O. Box 500, A·1400 Vienna, Austria). The secretariat
could, for tlxample, provide any interested institution with
copies of the institutional rules or administrative proce·
dures of a given other institution. It may also, if so reques·
ted, assist in the drafting of an administrative provision or
make suggestions in this regard.)
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