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INTRODUCTION

Since its establishment on 17 December 1966, the United Nations Commission on
International Trade Law (UNCITRAL) has devoted its activity to "the promotion
of the progressive harmonization and unification of the law of international trade".
This Yearbook, the fifteenth of the series,l is intended to serve this purpose by
making the work of the Commission more widely known and more readily
available.

This volume covers the actions of the Commission and its subsidiary bodies from
the end of its sixteenth session (June 1983) up to and including the seventeenth
session (July 1984).

The present volume consists of three parts. Part one contains the Commission's
report on the work of its seventeenth session, which was held in New York from
25 June to 10 July 1984. It contains also the actions thereon by the United Nations
Conference on Trade and Development (UNCTAD) and by the General Assembly.

In part two the documents considered at the seventeenth session of the
Commission are reproduced. Among them are the reports of the Commission's
Working Groups dealing respectively with international contract practices and the
new international economic order. Also included in this part are reports by the
Secretary-General and notes by the secretariat of UNCITRAL which were before
the Working Groups.

Part three contains summary records of the seventeenth session, a bibliography of
recent writings related to the work of UNCITRAL prepared by the secretariat, and
a check-list of UNCITRAL documents.

UNCITRAL secretariat
Vienna International Centre

P.O. Box 500, A-1400 Vienna, Austria

ITo date the following volumes of the Yearbook of the United Nations Commission on International
Trade Law (abbreviated here as Yearbook [year]) have been published.
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II
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VII
VIII
IX
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XI
XII
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XIV
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A. Report of the United Nations Commission on International Trade Law
on the work of its seventeenth session

(New York, 25 June-10 July 1984)°
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INTRODUCTION

1. The present report of the United Nations Commis
sion on International Trade Law covers the Com
mission's seventeenth session, held in New York, from
25 June to 10 July 1984.

2. Pursuant to General Assembly resolution 2205
(XXI) of 17 December 1966, this report is submitted to
the Assembly and is also submitted for comments to the
United Nations Conference on Trade and Development.

Chapter I. Organization of the session

A. Opening

3. The United Nations Commission on International
Trade Law (UNCITRAL) commenced its seventeenth
session on 25 June 1984. The session was opened on
behalf of the Secretary-General by Mr. Carl-August
Fleischhauer, Under-Secretary-General, the Legal
Counsel.

B. Membership and attendance

4. General Assembly resolution 2205 (XXI) established
the Commission with a membership df 29 States,
elected by the Assembly. By resolution 3108 (XXVIII),
the General Assembly increased the membership of the
Commission from 29 to 36 States. The present members
of the Commission, elected on 9 November 1979 and 15
November 1982, are the following States:! Algeria,**
Australia,** Austria,** Brazil,** Central African
Republic,** China,** Cuba,* Cyprus,* Czecho
slovakia,* Egypt,** France,** German Democratic
Republic,** Germany, Federal Republic of,* Guate
mala,* Hungary,* India,* Iraq,* Italy,* Japan,**
Senegal,* Sierra Leone,* Singapore,** Spain,*

*Term of office expires on the day before the opening of the
regular session of the Commission in 1986.

**Term of office expires on the day before the opening of the
regular session of the Commission in 1989.

I Pursuant to General Assembly resolution 2205 (XXI), the
members of the Commission are elected for a term of six years. Of the
current membership, 19 were elected by the Assembly at its thirty
fourth session on 9 November 1979 (decision 34/308) and 17 were
elected by the Assembly at its thirty-seventh session on 15 November
1982 (decision 37/308). Pursuant to resolution 31/99 of 15 December
1976 the term of those members elected by the Assembly at its thirty
fourth session will expire on the last day prior to the opening of the
nineteenth regular annual session of the Commission in 1986, while
the term of those members elected by the Assembly at its thirty
seventh session will expire on the last day prior to the opening of the
twenty-second regular annual session of the Commission in 1989.

Kenya, * Mexico, ** Nigeria,** Peru,* Philippines,*
Sweden,** Trinidad and Tobago,* Uganda,* Union of
Soviet Socialist Republics,** United Kingdom of Great
Britain and Northern Ireland,** United Republic of
Tanzania,** United States of America* and Yugo
slavia.*

5. With the exception of the Central African Republic,
all members of the Commission were represented at the
session.

6. The session was also attended by observers from
the following States: Argentina, Belgium, Bulgaria,
Canada, Chile, Democratic People's Republic of Korea,
Dominican Republic, Ecuador, Finland, Greece, Haiti,
Holy See, Honduras, Netherlands, Nicaragua, Norway,
Oman, People's Democratic Republic of Yemen,
Portugal, Republic of Korea, Switzerland, Syrian Arab
Republic, Thailand, Venezuela, Zaire and Zambia.

7. The following United Nations organs, specialized
agency, intergovernmental organizations and interna
tional non-governmental organizations were represented
by observers:

(a) United Nations organs

United Nations Conference on Trade and Devel
opment (UNCTAD)
United Nations Industrial Development Organ
ization (UNIDO)

(b) Specialized agency

International Monetary Fund (IMF)

(c) Intergovernmental organizations

Asian-African Legal Consultative Committee
(AALCC)
Commission of the European Communities
(CEC)
Hague Conference on Private International Law
International Institute for the Unification of
Private Law (UNIDROIT)
Organization of American States (OAS)

(d) International non-governmental organizations

European Banking Federation
International Chamber of Commerce (ICC)
International Maritime Committee (Comite ma
ritime international, CMI)

"Term of office expires on the day before the opening of the
regular session of the Commission in 1986.

""Term of office expires on the day before the opening of the
regular session of the Commission in 1989.
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C. Election ofofficers

8. The Commission elected the following officers: 2

Chairman: I. Szasz (Hungary)

Vice-Chairmen: J. Barrera Graf (Mexico)
R. K. Dixit (India)
P. K. Mathanjuki (Kenya)

Rapporteur: M. Olivencia Ruiz (Spain)

D. Agenda

9. The agenda of the session, as adopted by the
Commission at its 285th meeting on 25 June 1984, was
as follows:

1. Opening of the session
2. Election of officers
3. Adoption of the agenda
4. International payments
5. International commercial arbitration
6. New international economic order
7. Operators of transport terminals
8. Co-ordination of work
9. Status of conventions

10. Training and assistance
11. Relevant General Assembly resolutions
12. Future work
13. Other business
14. Adoption of the report of the Commission

E. Adoption of the report

10. The Commission adopted the present report at its
303rd and 304th meetings, on 10 July 1984, by
consensus.

Chapter 11. International payments

A. Draft Convention on International Bills ofExchange
and International Promissory Notes and draft Convention

on International Cheques3

Introduction

11. At its fifteenth session (1982), the Commission
decided that the texts of the draft Convention on
International Bills of Exchange and International Prom-

'The elections took place at the 285th and 293rd meetings, on 25
and 29 June 1984. In accordance with a decision taken by the
Commission at its first session, the Commission has three Vice
Chairmen, so that together with the Chairman and Rapporteur, each
of the five groups of States listed in General Assembly resolution
2205 (XXI), sect. n, para. I, will be represented on the bureau of the
Commission (see report of the United Nations Commission on
International Trade Law on the work of its first session, Official
Records of the General Assembly. Twenty-third Session. Supplement
No. 16 (A/7216), para. 14 (Yearbook 1968-1970. part two, I, A,
para. 14».

'The Commission considered this subject at its 285th, to 299th
meetings on 25 to 29 June and 2, 3 and 5 July 1984. Summary records
of these meetings are contained in documents A/CN.9/SR.285-299
(reproduced in this Yearbook. part three, I, B).

issory Notes and of the draft Convention on Inter
national Cheques, as adopted by its Working Group on
International Negotiable Instruments at the close of the
eleventh session of the Working Group (August 1981),
should be transmitted to Governments and interested
international organizations for their comments, together
with a commentary. The Commission also requested
the Secretary-General to prepare a detailed analytical
compilation of those comments. 4

12. At its sixteenth session, the Commission decided
to devote part of its seventeenth session to a substantive
discussion of the two draft Conventions. To that end, it
requested the secretariat to identify key features and
major controversial issues that may be inferred from
the comments of Governments and international orga
nizations on the draft Conventions. 5

13. At its current session, the Commission had before
it a report of the Secretary-General containing an
analytical compilation of comments by Governments
and international organizations (A/CN.91248-repro
duced in this Yearbook, part two, I, A, 1), a note by the
secretariat identifying major controversial and other
issues inferred from those comments (A/CN.91249
idem, part two, I, A, 2), and a note by the secretariat
setting forth a summary of the comments of two States
which were received after document A/CN.91249 had
been prepared (A/CN.9/249/Add. I-idem).

Discussion at the session

14. The Commission, at the outset of its discussion,
was agreed that it should hold a general discussion on
the two draft Conventions and thereafter consider the
major and other issues raised by Governments in their
observations on the two draft Conventions.

1. General observations on the draft Conventions

15. Opinions were divided on whether further work in
the field of negotiable instruments was justified. Repre
sentativeswho expressed doubts in that regard advanced
the following reasons:

(a) The existence of divergent legal systems had not
given rise to serious problems in respect of international
negotiable instruments used in international payment
and financing transactions, as evidenced, for example,
by the paucity of relevant case law;

(b) It was feared that the creation of an additional
system of negotiable instruments law would lead to
serious complications in that different sets of rules
would apply to similar types of instruments;

4Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly. Thirty-seventh Session. Supplement No. 17
(A/3?/1?), para. 50 (Yearbook 1982. part one, A).

'Report of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the
General Assembly. Thirty-eighth Session, Supplement No. 17 (A/38/17),
paras. 80-81 (Yearbook 1983, part one, A).
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(c) The creation of a special legal regIme for
international instruments was not the most appropriate
way in which to unify the law. In that connection it was
stated that unification would truly be served only if it
addressed negotiable instruments in both their domestic
and international settings. It was also mentioned that
the Convention providing a Uniform Law for Bills of
Exchange and Promissory Notes, Geneva, 1930 (herein
after referred to as "the 1930 Geneva Convention") and
the Convention providing a Uniform Law for Cheques,
Geneva, 1931 (hereinafter referred to as "the 1931
Geneva Convention") were outdated in some respects,
and revision of these Conventions would be desirable;

(d) The draft Conventions, though presenting a
compromise between competing systems, would not
encourage circulation of international negotiable in
struments since they did not sufficiently favour the
position of the holder of an instrument;

(e) The proposed draft texts were too complex and
were often difficult to understand because, for example,
provisions frequently contained references to other
provisions in the drafts instead of treating an issue in
self-contained provisions;

(f) It was deemed unlikely that a convention or
conventions would command wide support whether in
the form of ratifications by States, or by issuers of
negotiable instruments making the convention or con
ventions applicable.

16. Most of the representatives who expressed some or
all of the above reservations distinguished between the
draft Convention on International Bills of Exchange
and International Promissory Notes and the draft
Convention on International Cheques and had less
serious objections to the draft Convention on Inter
national Bills of Exchange and International Prom
issory Notes.

17. Representatives supporting further work on the
two draft Conventions advanced the following reasons:

(a) The increased use of negotiable instruments in
international trade, particularly for purposes of financ
ing export transactions and in lending transactions,
justified the unification of law in this field. There is a
natural urge on the part of newly independent States to
participate in the legislative process in the light of their
own interests and views;

(b) The draft Conventions represented an acceptable
compromise between common law systems and systems
based on the 1930 and 1931 Geneva Conventions, and
constituted a good basis for reaching international
agreement;

(c) The approach adopted by the two draft Con
ventions as regards their scope of application was both
realistic and acceptable. Although a complete unifi
cation of negotiable instruments law covering both
international and domestic instruments would no doubt
be ideal, such a goal would be difficult to attain, since
most countries were not ready to renounce their
national legisation. Even a more limited approach, i.e.
to draft a law applicable to international instruments
having a mandatory character, was unlikely to lead to

many ratifications by States. However, the creation of a
new international instrument for optional use could
prove to be a valuable first step in the long process of
unification and would enable the business community
itself to decide whether or not to use such an
instrument governed by uniform rules. Furthermore,
the establishment of uniform rules for international
negotiable instruments would make it possible to
accommodate new practices relating to such instru
ments;

(d) In reply to the objections noted at (a) and (e) of
paragraph 15 above, it was noted that, while clari
fication of certain provisions was desirable and might in
fact be needed, any revision aiming at simplification
should be undertaken carefully so as not to impair the
effectiveness of the texts in dealing with the complex
relationships between the parties to an instrument.
Furthermore, the paucity of case law relating to
international negotiable instruments did not mean that
problems did not arise in practice but rather that
problems were generally settled between banks.

18. The prevailing view among those representatives
who supported further work was that such work should
in the first instance focus on the draft Convention on
International Bills of Exchange and International Prom
issory Notes.

19. The question was raised whether countries that
had ratified the 1930 and 1931 Geneva Conventions
could ratify the proposed draft Conventions without
violating their obligations under the former Conven
tions. It was felt that this question deserved further
study at a later stage.

20. In view of the significant degree of support for the
unification of negotiable instruments law along the lines
agreed to by the Commission at earlier sessions, the
Commission agreed that further work on that subject
was justified. The Commission decided, however, that
such work should concentrate on the draft Convention
on International Bills of Exchange and International
Promissory Notes, and that the work on the draft
Convention on International Cheques should be post
poned, and the future work on the draft Convention on
International Cheques would be considered after the
work on the draft Convention on International Bills of
Exchange and International Promissory Notes had been
concluded.6

2. Observations on major controversial issues7

(a) Forged endorsements (articles 14 (1) (b) and 23)

21. There was considerable support in the Commission
for the policy underlying article 23, and most represen-

"That decision was taken by the Commission after concluding its
deliberations on the major controversial issues set forth in paras. 21
38, below. Pursuant to that decision, the Commission did not
consider issues specially relating to international cheques.

'References to the draft Convention are to the draft Convention on
International Bills of Exchange and International Promissory Notes,
and references to articles are to those of that draft Convention.
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tatives expressed the view that the provisions of article
23 (1) constituted an acceptable compromise between
the legal systems of common law and civil law
countries.

22. It was noted that under article 23 (1) the liability
for damages resulting from a forged endorsement was
placed on the forger and on the transferee from the
forger. It was suggested that an exception should be
made in the case of the endorsee who took the
instrument from the forger in good faith. In such a case
the endorsee should not be held liable for damages. The
rule as proposed in article 23 (1), if retained, would
impair the circulation of the proposed international
instrument. In that connection other representatives
questioned the advisability of introducing into the draft
Convention the concept of good faith which was
difficult to define and would almost certainly be
interpreted in different ways. If an exception were to be
made in respect of an endorsee who had no notice of
the fact that the endorsement was forged, the exception
should be based on the absence of knowledge as defined
in article 5.

23. After deliberation, the prevailing view in the Com
mission was that to make an exception in favour of the
transferee in good faith would impair the compromise
and therefore the substance of article 23 (I) should be
retained.

24. Attention was drawn to the use in article 23 (1) of
the word "party". Under the definition of "party" in
article 4 (8), the payee was not a party. There was
general agreement that the payee and any endorsee
whose endorsement was forged should be entitled to
recover damages and that therefore article 23 (1) should
be modified accordingly.

25. The proposal was made that the amount which
may be recovered as compensation under article 23
should be limited to the amount specified in article 66
or 67 of the draft Convention.

26. It was noted that article 23 (2) left to the
applicable national law the question whether payment
by a party or the drawee of an instrument to the forger
would make him liable to pay damages. Since different
jurisdictions might deal with this question in different
ways, the view was expressed that it would be desirable
that the draft Convention should deal with that issue.

27. The possible relationship between articles 23 (2)
and 68 was discussed. It was pointed out that although,
under article 68, a party may be discharged of liability
on the instrument, such party could still be liable off
the instrument under article 23 (2) if such liability was
left to national law as suggested by the draft Con
vention. Under one view, that was an acceptable
solution since the liability for damages was off the
instrument. Under another view, however, the issue was
of such importance that it should be settled by the
Convention. In that connection, it was suggested that
the drawee, the acceptor or the maker who paid, or the
endorsee for collection who collected, should be liable

for compensation only if payment was made with
knowledge of the forgery.

28. There was a further suggestion that article 23 (2)
should be deleted. It was noted, however, that in such a
case the drawee who paid the forger would not be liable
for damages under article 23 (1) since he was not a
person to whom the instrument was transferred by the
forger (see article 14). However, the endorsee for
collection for whom the instrument was endorsed by
the forger was a transferee and could thus be liable
under article 23 (1), even if article 23 (2) were deleted.
After discussion, the prevailing view in the Commission
was that the issue should be reconsidered with a view to
revising or deleting article 23 (2).

29. As regards article 23 (3), the question was raised
whether it was justified to treat as a forgery the case of
endorsement by an agent without a~"lthority.

(b) The concept ofholder and protected holder

30. It was noted that the question as to the circum
stances in which the holder of an instrument would be
open to claims and defences was one of policy in that a
decision had to be made on the degree of protection to
be given to the obligor, on the one hand, and the
holder, on the other. The draft Convention used the
double concept of holder and protected holder and, as a
general rule, protected the holder only in cases in
which he had the status of a protected holder. Thus, a
protected holder could cut off a claim to the instrument
as well as most defences to liability. Opinions were
divided as to Whether the draft Convention achieved a
proper balance between the interests of an obligor and
of a holder. Under one view, the draft Convention was
acceptable in that respect. Under another view, how
ever, the draft Convention was too much in favour of
the obligor. The following example was given: C, the
payee, obtains by fraud from A, the drawer, a bill
drawn on B. C transfers the bill to D and C has a
defence against D resulting from the underlying trans
action between them. D transfers the bill to E who
takes it with knowledge of the defence of C against D
but without knowledge of the fraud. Under the draft
Convention, E would not be a protected holder and
could not cut off a claim by A to the instrument.
Several representatives were of the opinion that such a
rule was unacceptable and that they would prefer a rule
under which E could cut off the claim by A if E had no
knowledge of the fraud. Similarly, an obligor should
not be entitled to raise a defence against a holder who
had no knowledge of such defence.

31. After discussion, the prevailing view in the Com
mission was that the concept of holder and protected
holder should be retained, but that the criteria under
which a holder qualified as a protected holder should
be reconsidered with a view to shifting the balance
more in favour of the creditor. The following views
were expressed:

(a) The circumstances in which a holder would take
an instrument free of those claims and personal
defences of which he had no knowledge should be
reconsidered;
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(b) The mere fact that a person had taken an
incomplete instrument should not prevent him from
being protected provided he had completed the in
strument in accordance with the authority given;

(c) The requirement that an instrument be regular
on its face for the purpose of a person becoming a
protected holder was not clear and should be recon
sidered;

(d) The question was raised whether the definition
of knowledge in the draft Convention was acceptable in
view of the fact that a person was deemed to have
knowledge if he could not have been unaware of its
existence (article 5). The suggestion was made that the
definition should be limited to actual knowledge.

32. The suggestion was made that it ought to be
considered whether the draft Convention should protect
a holder only in those cases in which he took the
instrument in good faith, and whether the shelter rule
(article 27) should enable a holder to have the rights of
a protected holder even though he had taken the
instrument in bad faith.

33. It was noted that article 26 (1) (c), concerning real
defences that may be set up against a protected holder,
referred to the defence based on incapacity and the
defence of non est factum only. It was not clear whether
other real defences available under the applicable
national law could be set up against a protected holder
and it was suggested that this should be clarified.

34. The general observation was made that the frequent
reference to other articles in the draft Convention were
not conducive to clarity.

(c) Liability ofa transferor by mere delivery

35. It was noted that article 41 dealt with the liability,
off the instrument, of a person who transferred an
instrument by mere delivery. Such a person was liable
for any damages that a subsequent holder may suffer
because of defects in previous signatures, material
alterations or other infirmities in the rights of such
person to and upon the instrument. It was further noted
that such liability did not depend upon whether the
transferor by mere delivery knew or did not know of
such defects, alterations or infirmities. Finally, such
liability ran with the instrument in favour of any
subsequent holder who, when he took the instrument,
had no knowledge of the defects, alterations or infirm
ities.

36. Opinions were divided as to whether a rule along
the lines of article 41 should be retained in the draft
Convention. Under one view, the draft provision should
be deleted for the following reasons: the liability
regulated in that article was a liability off the instru
ment, and in view of the principles agreed upon for
drafting the proposed Convention such type of liability
should not be regulated in the Convention. Further
more, the liability imposed on a transferor by mere
delivery was in many respects greater than the liability
incurred by an endorser under the same circumstances.

Also, this liability was too strict in that it was imposed
even on a transferor without knowledge of the defect at
issue. The opinion was also expressed that the provision
was of rather limited practical relevance.

37. Under another view, it was desirable to maintain
in the draft Convention a rule along the lines of
article 41. It seemed imperative to include in the draft
Convention a substantive rule in view of the con
siderable disparity between existing legal systems with
regard to such liability. It was felt, however, that the
provision could be modified in the following ways. First,
the scope of the provision could be expanded so as to
cover also the liability off the instrument of an
endorser. Secondly, the scope of the provision could be
narrowed by (a) giving a right of action only to the
immediate transferee and not to any remote holder, and
(b) limiting the instance in which a transferor would
incur liability (e.g., only to instances of forgery or
unauthorized signature).

38. Despite considerable support for deleting article 41,
the Commission decided to retain, for the time being, the
draft provision so as to allow further consideration, in
particular in the light of the above proposals for
modification.

3. Observations on additional issues

39. The Commission considered the additional issues
set forth in part III of document A/CN.91249, and
certain other issues.

(a) Article 1 (2) (e): "international elements"

40. The Commission considered the requirement in
article 1 that at least two of the places indicated in
article 1 (2) (e) should be situated in different States
before a bill of exchange qualified as an international
bill of exchange to which the draft Convention applied.
Under one view, the scope of application of the draft
Convention should be widened by making it applicable
to a bill of exchange under the sole condition that the
bill contained in the text thereof the words "inter
national bill of exchange (Convention of ...)"; accord
ingly, article I (2) (e) should be deleted. Under another
view, the scope of application should be narrower than
that resulting from the present text of article I (2) (e), in
order to ensure that the draft Convention would only
apply to bills that were clearly of an international
character. The scope of application might be narrowed,
for example, by listing the places noted in article 1 (2)
(e) in distinct groupings, and by considering an instru
ment to be international only if at least one of the
places in one group and one of the places in another
group were situated in different States. The prevailing
view, however, was that the balance struck in article I
as to the scope of application of the draft Convention
was satisfactory and should be maintained.

41. The view was expressed that the draft Convention
should only apply if a bill of exchange showed that the
place where the bill was drawn and the place of pay-
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ment were situated in different States. An indication
in the bill of those places was important because they
were regarded as essential factors determining the law
applicable to issues not covered by the draft Con
vention. It was decided, however, that an indication of
those places should not be a pre-condition to the
application of the draft Convention. It was also pointed
out that there was a need to revise the criterion
contained in article 1 (4) so as to limit the application
of the Convention to genuinely international instru
ments.

42. It was noted that article 1 contained two sets of
requirements: the requirements necessary to make an
instrument a bill of exchange, and the requirements
necessary to give an instrument the international
character which would attract the application of the
draft Convention. It was suggested that clearer separa
tion of those two sets of requirements was desirable.

(b) Articles 4 (10) and X: "definition of signature"

43. Support was expressed for the view that the draft
Convention should only permit signatures on bills of
exchange to be handwritten, as handwritten signatures
gave an assurance of the genuineness of bills of
exchange. It was also suggested that in normal com
mercial practice bills of exchange were not produced in
such circumstances (e.g., in sets containing very large
numbers of bills) as to make signature by mechanical
means essential. The prevailing view, however, was that
signatures which were not handwritten should be
permitted. Furthermore, bills of exchange were some
times issued or negotiated in circumstances which made
handwritten signatures impractical (e.g., in the case of
bank acceptances, or negotiation of bills between
banks). In addition, retention of the requirement of
handwritten signatures did not assure the genuineness
of documents, as such signatures could be forged.

44. It was noted that methods of signature other than
those described in article 4 (10) (e.g., by thumb-print)
were adopted in some countries, and accordingly it was
suggested that the article should permit methods of
signature recognized under national laws. It was ob
served in reply, however, that the present text permitted
all methods of signature which were likely to be used on
an international bill of exchange. It was also suggested
that signatures other than in handwriting (e.g., by
symbol) should in some manner identify the signatory.

45. There was general agreement that article X should
be retained to accommodate States whose legislation
required that a signature on an instrument be hand
written. It was noted, however, that while the idea
underlying the article was acceptable, the text itself
might need some clarification. In particular, the question
was raised as to the effect to be given to a signature
which was not handwritten made in a Contracting State
which had made a declaration under article X, where
the signatory was not a national of that State. The
question was also raised as to the effect of a signature
which was not handwritten made by a national of that
State, if the validity of the signature arose in a State

whose legislation did not require handwritten signatures.
It was also suggested that the article might require that
the place where a signature was made should be
indicated on the bill, as this would assist persons taking
the bill to determine the validity of signatures on the
bill.

46. It was noted that article 4 (10) included a
definition of "forged signature", and it was suggested
that, to the extent possible, the articles in the draft
Convention dealing with forgery should be grouped
together. In addition, doubt was expressed whether it
was appropriate to treat a signature made by the
unauthorized use of the means indicated in article 4 (10)
as a forged signature, in view of the difficulty of
ascertaining whether the signature had or had not been
authorized.

(c) Article 4 (11): "definition ofmoney"

47. It was observed that certain monetary units
established by intergovernmental organizations or by
intergovernmental agreements (e.g., the Special Drawing
Right of the International Monetary Fund, the Trans
ferable Rouble of the International Bank for Economic
Co-operation, and the European Currency Unit of the
European Economic Community) were currently in use
in international commercial transactions. The effect of
drawing or making an instrument in such a unit was,
however, unclear under most national legislations. The
proposed Convention would gain in utility if it were
made applicable to instruments drawn or made in and
payable in such units, or drawn or made in such units
and payable in currency. There was general agreement
that the proposed Convention should be applicable in
such cases, and that article 4 (11) should be retained
and modified to achieve that effect. It was also noted
that the retention of article 4 (11) as so modified would
result in a need for corresponding modifications to
other articles (e.g., article 6). It was also suggested that
thought should be given to making the definition of
"money" and "currency" include immediately available
credit.

(d) Rate of interest

48. The Commission considered the requirement that
a sum payable must be a definite sum, particularly in
connection with the provisions of article 6 which
permits the stipulation on an instrument that it is to be
paid with interest or by instalments at successive dates.

(i) Article 6 (a): "rate of interest" and
article 7 (4): "rate of interest stipulated"

49. The prevailing view was that the draft Convention
should permit stipulation of interest on international
instruments of whatever maturity date.

50. The proposal was made that the draft Convention
should allow the issuance of instruments with floating
rates. Such instruments were not usually negotiable
under current legislations in that they violated the
requirement that the sum payable by the instrument be
a definite sum. If the draft Convention were to
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accommodate current practice in respect of such in
struments, it would add to the attractiveness of the
proposed Convention. There was considerable support
for that proposal. On the other hand, the proposal was
opposed on the ground that it would create uncertainty
regarding the amount due at maturity and might work
to the detriment of the debtor. The view was expressed
that instruments with a floating interest rate could clash
with the principle that instruments should be certain on
their face, and could give rise to legal uncertainty when
the rate is left to the full or partial determination of the
holder.

(ii) Article 6(b), (c): "instrument payable by instalments
at successive dates"

51. Opinions were divided on the question whether
article 6 (b) and (c) should be retained. Under one view,
there was considerable experience in certain countries
of the use of such instruments and it would therefore
impair the attractiveness of the draft Convention if such
use were not accommodated. Under another view,
paragraphs (b) and (c) should be deleted. Instruments
drawn payable at successive dates would create diffi
culties as regards presentment for payment, and the
commercial need for payment by instalments at succes
sive dates could be met by the drawing or making of
separate instruments with successive maturity dates.
The Commission was agreed that paragraphs (b) and (c)
should be retained. After further discussion, the Com
mission generally agreed that consideration should be
given in relation to that issue to making a distinction
between bills of exchange and promissory notes taking
into account current practices which appeared to draw
such a distinction.

52. The Commission did not accept a proposal that
the draft Convention should accommodate instruments
bearing a clause that if taxes were to be paid the
amount of the instrument would be increased propor
tionally.

(e) Article 9: "plurality of drawers and payees"8

53. It was stated that a plurality of drawers or payees
was not frequently met in practice and that therefore
article 9 (1) (b) and (c) and article 9 (2) (b) should be
deleted. It was also suggested that the rule of intet:
pretation in article 9 (3) should be reversed. The
Commission, after deliberation, agreed to retain
article 9 as currently drafted.

(f) Article 10: "bill drawn by drawer on himself'

54. The proposal was made that, if a bill was drawn
by a drawer on himself, the holder should be entitled to
treat it either as a bill of exchange or as a promissory
note. It was observed that, while some legislations
contained such a provision, other provisions of the
draft Convention relating to presentment for payment
and to the liability of the drawer would have to be
modified. The Commission, after deliberation, did not
accept the proposal.

'This issue was set forth in document A/CN.91249/Add.! (repro
duced in this Yearbook. part two, I, A, 2).

(g) Article 11: "incomplete instrument"

55. The Commission did not accept a proposal that
article 11 be deleted.

56. The Commission was in agreement with the policy
underlying article 11, but also expressed the view that
certain aspects regarding completion should be clarified.

(h) Articles 30, 52, 58 and 63: "legal effects of implied
act or omission"

57. While there was agreement that proceedings such
as presentment, protest or notice of dishonour could be
waived (articles 52, 58 and 63), there were considerable
differences of opinion as to whether such waiver could
be made impliedly. Under one view, a waiver should
have effect only if it was made expressly on the
instrument. Under another view, a waiver should also
be given effect if it was made outside the instrument.
Under yet another view, the legal effect to be given to a
waiver outside an instrument should be left to national
law. After deliberation, there was considerable support
for the position that the draft Convention should deny
legal effect to an implied waiver outside the instrument.
It was generally agreed that the words "or by impli
cation" in articles 52, 58 and 63 should be deleted,
and that during the reconsideration of these articles the
exclusion of implied waivers should be tested on the
basis of specific cases.

58. It was also agreed that the words "or impliedly"
in article 30 should be deleted, although it was
recognized that the implied acceptance of a signature by
a person whose signature was forged presented different
problems and should accordingly be treated separately.

(i) Article 34 (2): "exclusion of liability by drawer"

59. There was general agreement that a drawer of a
bill of exchange should be permitted to exclude his
liability for non-acceptance of the bill. However,
opinions were divided on the question whether the
drawer should be permitted to disclaim liability for
non-payment of the bill. Under one view, article 34 (2)
should not permit such disclaimer, since permitting
such disclaimer would make it possible for a bill of
exchange to be issued and to circulate without a person
being liable on it. Under another view, article 34 (2) was
acceptable in that it reflected actual practice and found
its counterpart in some legal systems. Under yet
another view, the drawer should be permitted to
disclaim his liability for non-payment by the drawee or
the acceptor in instances where a party other than the
drawer was liable on the bill, as in the following cases:
(a) where the drawer issued an accepted bill of
exchange; (b) where the drawer issued a bill on which
a guarantee was given for the drawee (article 43);
(c) where the drawer issued a bill on which there was an
endorsement; (d) where the drawer issued a bill on
which he had disclaimed his liability for non-payment
and on which no other party was liable at the time of
issuance but where subsequent to the issuance a person
became a party, e.g., the bill was endorsed or accepted
or guaranteed after its issuance by the drawer.
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60. The Commission, after deliberation, agreed that
the revised draft of article 34 (2) should reflect the
policy that the disclaimer by the drawer of his liability
for non-payment should have effect only if another
party was liable on the bill.

U) Article 42: "guarantee"

61. In respect of the provisions concerning the guaran
tor the Commission considered the following issues:

(a) Article 42 (1): "guarantor for the drawee". The
objection was made that article 42 (I) permitted the
guarantee to be given for the drawee although the
drawee was not liable on the bill of exchange. Such a
rule would seem to indicate that the guarantee for the
drawee was in essence a kind of acceptance by a non
drawee. If such were the case the draft Convention
should set forth special rules dealing with the liability
of the guarantor for the drawee. The Commission, after
deliberation, decided to retain a provision permitting a
person to guarantee payment by the drawee and noted
that the draft Convention in articles 50 (2) (b) and 53
(3) contained special provisions governing the liability
of the guarantor for the drawee;

(b) Article 42 (5): "rule of interpretation". It was
proposed that the presumption that the guarantee was
deemed to have been given for the drawee or the
acceptor of a bill, or the maker of a note, in cases where
the guarantor had not specified the person for whom he
intended to become guarantor, should not be an
irrebuttable presumption in cases where the intention of
the guarantor was clear from the instrument itself, as
where the guarantor's signature appeared beside or
under the signature of a party. In such a case the
presumption should be that the guarantee was given for
such party. The Commission, after deliberation, did not
accept this proposal on the ground that the rule as
proposed in the draft Convention promoted legal
certainty, and that it fell to the guarantor to specify for
which person he wished to become guarantor, whether
expressly or by implication in reliance on article 42 (5);

(c) "Guarantee of an incomplete instrument". It was
noted that the draft Convention permitted the drawee
to accept an incomplete instrument (article 38). It was
proposed that the draft Convention contain a provision
according to which an instrument may be guaranteed
before it had been signed by the drawer or the maker or
while otherwise incomplete. The Commission, after
deliberation, accepted this proposal.

(k) Articles 48 and 52: "bankruptcy of drawee"

62. The Commission considered the liability of parties
to a bill of exchange in the event of the bankruptcy of
the drawee or the acceptor. It was noted that under
article 48 presentment for acceptance was dispensed
with if the drawee had no longer the power freely to
deal with his assets by reason of his insolvency, and
that in such a case the holder was entitled to an
immediate right of recourse against prior parties (article
50 (1) (b), (2) (a». However, where the drawee had
accepted the bill and had, after such acceptance, but

before maturity, become bankrupt, the draft Conven
tion did not provide for the exercise of a right of
recourse by the holder before the date of maturity of
the bill (article 54 (I) (b), (2». It was suggested
therefore that the draft Convention should provide for
an immediate right of recourse, before maturity, where
the holder of an accepted bill learned of the bankruptcy
of the acceptor before the date of maturity. After
deliberation, the prevailing view in the Commission was
against the acceptance of this proposal, which however
should not prevent further consideration of this matter.

(1) Article 58 (2) (d): "dispensation of protest for
dishonour"

63. The view was expressed that the range of cases in
which protest was dispensed with under article 58 (2)
(d) was excessively wide. For example, paragraph (2) (d)
provided that protest was dispensed with in all cases in
which presentment for acceptance or for payment was
dispensed with. Preference was expressed for a rule
according to which protest for dishonour by non
acceptance or non-payment should always be made for
the purposes of proving the dishonour, irrespective of
whether or not presentment was dispensed with. The
Commission, after deliberation, decided to retain article
58 (2) (d) in its present form.

(m) Article 68 (3): "ius tertii"

64. The proposal was made that where a third person
had asserted a claim to the instrument, article 68 (3)
should provide that, if the law of the place of payment
permitted payment of the amount of the instrument
into court by way of discharge, such arrangement
should be effective. The Commission, after deliberation,
decided not to accept this proposal.

65. The proposal was made that article 68 (3) should
also provide that, if the payer was notified of the claim
of a third person to the instrument, such payer could
make payment and be validly discharged unless the
third person claiming the instrument provided security
deemed adequate by the payer. After deliberation, the
prevailing view in the Commission was against the
acceptance of this proposal, which however should not
prevent further consideration of this matter.

(n) Article 66 (2), (3): "rate of interest recoverable"

66. The Commission decided to postpone considera
tion of article 66 (2), (3) of the draft Convention which
contains parts placed between brackets.

(0) Articles 1 (1), (2) and 2: "conflict of laws issues"9

67. There was support for the view that articles I and
2 as currently drafted did not resolve conflict of laws
problems which might arise in regard to an instrument
regulated by the proposed Convention. Under article 1,
the Convention applied to an international bill of
exchange as defined therein, which at the time of its
issue contained in its text the words "international bill

9These issues, and the issues discussed below, were not set forth in
document A/CN.91249 (reproduced in this Yearbook. part two, I,
A, 2).
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of exchange (Convention of ... )" inserted by the
drawer. The idea underlying the Convention was that
the instrument would then be regulated by the rules of
the Convention, and that the drawer and persons other
than the drawer would be bound by the provisions of
the Convention by virtue of their signature on the
instrument or by taking it up. While a condition for the
application of the Convention was that at least two of
the places indicated in article 1 (2) (e) be situated in
different States, there was no requirement that these
States be Contracting States (article 2).

68. It was observed that the following difficulties
might arise in the application of the Convention. It was
unlikely that the circulation of the instrument would be
limited to Contracting States; an action on an instru
ment might therefore be brought in a forum of a non
contracting State, which would not be bound to apply
the Convention. While the drawer had chosen to
subject the instrument to the provisions of the Con
vention, many legal systems did not recognize the
principle of party autonomy in the context of negotiable
instruments and would thus not permit a person to
determine the law governing his rights and liabilities on
such instruments. It was also observed that the choice
given effect by a conflict of laws system was usually the
choice of a national law, and not of a convention
independent of a national law. Commercial circles
would therefore be reluctant to use such instruments
because the legal regime applicable to them would be
uncertain. It was suggested that the uncertainty as to
the application of the Convention might be reduced if
certain further pre-conditions to its application were
introduced (for example, that the country of the drawee
must be a Contracting State, or that the place of
payment must be situated in a Contracting State), as
most disputes would probably be litigated in the
country of the drawee or at the place of payment.

69. There was opposition to the idea of introducing
further pre-conditions to the application of the Con
vention, on the ground that this would narrow the
scope of application of the Convention. While it was
recognized that difficulties might arise if a dispute in
regard to an instrument to which the Convention
applied arose in a non-contracting State, it was observed
that this problem would inevitably occur in the process
of the adoption of uniform rules until the Convention
containing the uniform rules was widely adopted. The
proposal was made that the applicability of the rules of
the Convention to persons other than the drawer by
virtue of their signature on the instrument or by taking
it up should be made clearer by a provision in article 1
to that effect. It was agreed that this proposal deserved
consideration.

70. It was noted that the Hague Conference on
Private International Law (Hague Conference) had on
its agenda the revision of the Convention for the
Settlement of Certain Conflicts of Laws in connection
with Bills of Exchange and Promissory Notes, Geneva,
1930, but that work on this revision had been deferred
pending the completion of work by the Commission on
the draft Convention. There was wide agreement that

the problems referred to with regard to the applicability
of the proposed Convention should be addressed by the
Hague Conference in the course of that revision, in co
operation with the Commission.

(p) Article 1 (2): "written instrument"

71. It was observed that while article 1 (2) of the draft
Convention required an international bill of exchange
to be a written instrument, the draft Convention did
not contain a definition of writing. It was agreed that
the need for such a definition should be considered.

(q) Article 1 (2) (a): "innovation of the Convention"

72. There was wide agreement that it should be easily
recognizable that the drawer had invoked the appli
cation of the Convention by the words "international
bill of exchange (Convention of ... )", and that the
Convention was applicable. It was observed that the
words invoking the application of the Convention
might be in a language unfamiliar to persons to whom
the bill was issued or transferred. Suggestions were
made in regard to this issue e.g., that the bill should be
in a standard form set forth in an annex to the
Convention, or should be required to contain the words
of invocation in a conspicuous manner or emphasized
by a symbol or colour, or should be required to contain
the words of invocation in a language widely used in
international commerce such as English or French. It
was agreed that this issue deserved consideration.

(r) Article 16: "clauses prohibiting further transfer"

73. It was noted that article 16 covered two different
situations: (a) the drawer or the maker issues an
instrument excluding its negotiability, and (b) an
endorser makes a restrictive endorsement prohibiting
further transfer. Doubts were expressed as to the
appropriateness of combining these two situations, as it
might lead to confusion and uncertainty about the legal
effects of such clauses. It was suggested that the rule on
restrictive endorsements should be dealt with separately,
for instance in article 20.

74. A concern was expressed that the draft Conven
tion, by introducing a category of instruments of a
lower class which were not negotiable, could hamper
transactions involving negotiable instruments. On the
other hand, there was said to be a practical need in
transactions between banks for instruments with restric
tions as to further transfer, and the substance of the
article should therefore be retained subject to drafting
improvements.

75. The Commission concluded that the provision
should be reviewed by dealing separately with the two
situations and their respective legal effects.

(s) Article 46: "stipulation by drawer prohibiting pre-
sentment for acceptance"

76. Doubts were expressed as to the appropriateness
of the faculty given to the drawer in article 46 to
prohibit presentment of a bill for acceptance either
generally or before a specified date or event. It was
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stated that such faculty was unjustified, and even
inconsistent, at least in regard to the cases of mandatory
acceptance regulated in article 45 (2). It was observed,
for example, that the holder of a time bill may want to
know, before maturity, whether the drawee will pay,
and that denying this information to the holder would
make the bill of less value. Another objection was that
to allow the drawer to prohibit presentment "before the
occurrence of a specified event" (article 46 (1» was in
conflict with the requirement of "unconditional order"
(article 1 (2) (b».

77. The Commission concluded that the article should
be reviewed and revised in order to clarify the legal
nature and effects of stipulations prohibiting present
ment for acceptance, and that serious consideration
should be given to limiting their application to cases of
optional acceptance (i.e., article 45 (1».

(t) Article 51 (h): "presentment for payment at a
clearing-house"

78. The Commission exchanged views on a proposal
to add to article 51 (h) the words "if in conformity with
the rules of that clearing-house". It was stated in
support of that proposal that, without such amend
ment, the draft Convention would be potentially
disruptive of local clearing arrangements. On the other
hand, it was felt that there was no real need for
expressing this qualification in view of the non
mandatory wording of paragraph (h), i.e., that an
instrument "may be presented" at a clearing-house. It
was also observed that the draft Convention need not
necessarily yield to existing or future rules imposed by
local clearing authorities for domestic instruments.

79. The Commission concluded that this proposal
needed further consideration. It was agreed that article
51 (h) was of considerable practical importance and
that consideration may be given to making use of the
facility of a clearing-house also in other contexts
envisaged in the draft Convention (in particular,
chapter six, section 1, "Discharge by payment").

(u) Article 68 (4) (a): "delivery of instrument against
payment"

80. A proposal was made to simplify the text of article
68 (4) (a) by deleting the special rule for the drawee i.n
subparagraph (i). The Commission did not accept thIS
proposal on the ground that the distinction between
payment by the drawee and by any other person was
justified.

81. It was thought, however, that paragraph (4)
should be reviewed as to its appropriateness in cases of
instruments payable by instalments on successive dates
(article 6 (b» and in cases of partial payment (article 68
(1».

(v) Article 69 (1): "partial payment"

82. Divergent views were expressed as to the appro
priateness of the rule contained in article 69 (1). Under
one view, the holder should be obliged to take partial

payment since that would, at least to some extent, be in
the interest of prior parties. Under another view, the
holder should not be obliged to take partial payment so
as to leave it to the holder, who was entitled to full
payment, to decide whether or not to accept partial
payment in accordance with his interests and assess
ment of the risks involved. The Commission concluded
that this question needed further consideration.

4. Future work

83. The Commission considered the manner in which
future work in regard to the draft Convention on
International Bills of Exchange and International Prom
issory Notes might be undertaken. As regards the body
within which the work should proceed, the view was
expressed that the work might be completed solely
within the Commission itself. Such a course might be
possible because the Commission already had before it
a detailed and well-considered draft Convention pre
pared by its Working Group. At the present session the
Commission had taken certain major policy decisions
and other decisions affecting the text, and the Commis
sion could at a future session implement these decisions,
perhaps with the assistance of draft texts proposed by
the secretariat reflecting these decisions.

84. There was wide agreement, however, that prepara
tory work had to be undertaken by a working group
before the Commission again considered and finalized
the draft Convention. Opinions were divided as to the
optimum composition of such a working group. There
was considerable support for the view that it should
consist of all States members of the Commission. Such
a composition would facilitate the participation by
many States in the process of revision, and lead to a
text which was generally acceptable. It was observed
that if the revision were made by such a working group,
the Commission itself should restrict its review of the
revised draft Convention to significant general aspects.
A detailed review by the Commission itself would lead
to duplication of work.

85. The prevailing view was that the adoption of the
draft Convention by the Commission should be pre
ceded by a detailed examination of its provisions by the
Commission itself. Adequate representation of State
members of the Commission in the process of revision
could only be assured at sessions of the Commission,
since Governments may be less prepared, because of
scarcity of financial resources, to send representatives
to sessions of working groups. It followed from this
view that the working group should have a limited
membership. Its composition need not, however, be
identical with that of the present Working Group on
International Negotiable Instruments, and some ex
pansion of that Working Group to achieve greater
representation of States was desirable. It was also
probable that a working group with a limited member
ship could proceed with the work more expeditiously
and efficiently than one with a large membership.

86. There was general agreement that a decision as to
the final action to be taken in relation to the draft
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Convention (e.g., a recommendation to the General
Assembly to convene a Conference of Plenipotentiaries
to adopt a convention) should only be taken by the
Commission after it had considered the revised draft
Convention submitted by the Working Group.

87. It was noted that the Arabic version of the text of
the draft Convention was inadequate, in particular as
regards the legal terminology used therein, and that it
therefore had to be thoroughly revised.

Decision of the Commission

88. At its 299th and 30lst meetings, on 5 and 6 July
1984, the Commission adopted the following decision:

The United Nations Commission on International
Trade Law

1. Decides that:

(a) Further work should be undertaken with a
view to improving the draft Convention on Inter
national Bills of Exchange and International Prom
issory Notes;

(b) Such further work is entrusted to the Working
Group on International Negotiable Instruments, the
composition of which is enlarged to consist of the
following members: Australia, Cuba, Czechoslovakia,
Egypt, France, India, Japan, Mexico, Nigeria, Sierra
Leone, Spain, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern
Ireland and United States of America;

(c) The mandate of the Working Group is to
revise the draft Convention on International Bills of
Exchange and International Promissory Notes in the
light of decisions and discussion at the present
session, and also taking into account those comments
of Governments and international organizations in
documents A/CN.91248 and A/CN.91249/Add.l
which were not discussed at the present session;

(d) Work on the draft Convention on Inter
national Cheques is postponed, and that a decision as
to further work on this draft Convention will be
taken by the Commission after the completion of the
work on the draft Convention on International Bills
of Exchange and International Promissory Notes;

2. Requests the Working Group to submit a
progress report to the eighteenth session of the
Commission.

B. Electronic funds transfers 10

89. The Commission, at its fifteenth session, had
before it a report of the Secretary-General (A/CN.91221,
Yearbook 1982, part two, 11, C) which considered
several legal problems arising out of electronic funds
transfers. In the light of those legal problems, the report
suggested that, as a first step, the Commission should
prepare a guide on the legal problems arising out of

'OThe Commission considered this subject at its 299th meeting, on
5 July 1984.

electronic funds transfers. The guide, it was suggested,
should be oriented towards providing guidance for
legislators or lawyers preparing the rules governing
particular systems for such funds transfers.

90. The Commission accepted this recommendation
and requested the secretariat to begin the preparation
of a legal guide on electronic funds transfers in co
operation with the UNCITRAL Study Group on
International Payments. I! At the current session the
Commission had before it a report of the Secretary
General (A/CN.9/250 and Add.1-4-reproduced in
this Yearbook, part two, I, B) containing several draft
chapters of the legal guide, which had been submitted
to the Commission for general observations.

91. The secretariat informed the Commission that an
additional chapter on finality of honour of a funds
transfer instruction, which was currently in preparation,
and a list of legal issues that should be considered in
electronic funds transfer systems would be submitted to
the Commission at its eighteenth session. The secre
tariat suggested that the work completed to that point
might be submitted to Governments and interested
international organizations for their comments, even
though further work on other issues might later be
undertaken.

92. There was general agreement in the Commission
that the draft chapters before the Commission already
constituted an excellent beginning to the work in this
field and laid the basis for the development of an
international common understanding of the legal issues
involved. It was noted that it would be premature to
attempt to formulate uniform legal rules governing
electronic funds transfers before an international com
mon understanding on the subject had been reached. It
was noted, however, that the establishment of such a
common understanding through the legal guide might
make it possible in the future to prepare concrete
uniform rules in respect of certain aspects of electronic
funds transfers.

93. It was also agreed that the secretariat should be
instructed to complete the work on this matter, and
that at its eighteenth session the Commission should
consider the question of further work on the topic.

Chapter Ill. International commercial arbitration

A. Draft model law on international
commercial arbitration 12

Introduction

94. The Commission, at its fourteenth session, decided
to entrust the Working Group on International Con-

"Report of the United Nations Commission on International
Trade Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17
(A/37/17), para. 73 (Yearbook 1982, part one, A).

"The Commission considered this subject at its 285th meeting, on
25 June 1984.
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tract Practices with the task of preparing a draft model
law on international commercial arbitration. 13 The
Working Group carried out its task at its third, fourth,
fifth, sixth and seventh sessions. 14 The Working Group
completed its work by adopting the text of a draft
model law on international commercial arbitration at
the close of its seventh session,15 after a drafting group
had established corresponding language versions in the
six languages of the Commission.

95. The Commission had before it the reports of the
Working Group on International Contract Practices on
the work of its sixth and seventh sessions (A/CN.91245
and A/CN.91246-reproduced in this Yearbook, part
two, A and B).

Discussion at the session

96. The Commission took note of the reports of the
Working Group on International Contract Practices on
the work of its sixth and seventh sessions, and
expressed its appreciation to the Working Group for
having completed its task by preparing a sound and
acceptable text for consideration by the Commission.

97. The Commission was in agreement that the draft
text of a model law on international commercial
arbitration should immediately be sent to all Govern
ments and interested international organizations for
their comments. While recognizing the need for exten
sive consultations on the draft text, the Commission
was agreed that any comments should be submitted not
later than 30 November 1984. This would allow the
secretariat to prepare the required analytical compi
lation of the comments sufficiently early to enable the
compilation to be distributed well in advance of the
eighteenth session of the Commission.

98. The Commission agreed that the draft model law
on international commercial arbitration should be
considered at its eighteenth session with a view to
finalizing and adopting the text of a model law on
international commercial arbitration. It was felt that for
such consideration a period of two to three weeks of
that session would be needed, depending on the nature
of the comments by Governments and international
organizations.

99. The Commission agreed that all matters of sub
stance should be reserved for the eighteenth session,
including consideration of proposals made at its present
session, to include in a preamble to the model law a

11Report of the United Nations Commission on International
Trade Law on the work of its fourteenth session, Official Records of
the General Assembly, Thirty-sixth Session, Supplement No. 17
(A/36/17), para. 70 (Yearbook 1981, part one, A, para. 70).

"Reports on the work of these sessions are contained in
documents A/CN.9/216 (Yearbook 1982, part two, Ill, A),
A/CN.9/232 (Yearbook 1983, part two, Ill, A), A/CN.9/233 (idem,
C), A/CN.9/245 (reproduced in this Yearbook, part two, H, A, 1) and
A1CN.9/246 (idem, B, 1).

"The draft text of a model law on international commercial
arbitration is contained in the annex to document A/CN.9/246
(reproduced in this Yearbook, part two, H, B, 2).

reference to conciliation, and to clarify the territorial
criterion for the applicability of the model law.

100. A suggestion was made that the secretariat
should prepare a commentary on the draft model law
which would assist Governments in preparing their
comments on the draft text and later in their considera
tions as to any legislative action based on the model
law. While recognizing the usefulness of a commentary,
the Commission agreed that such a commentary could
not be prepared in time to be of assistance to
Governments in preparing their comments, but was of
the view that such a commentary should be submitted
to the eighteenth session of the Commission.

Decision of the Commission

101. At its 285th and 304th meetings, on 25 June and
10 July 1984, the Commission adopted the following
decision:

The United Nations Commission on International
Trade Law

1. Expresses its appreciation to its Working Group
on International Contract Practices for having com
pleted its task by adopting the draft text of a model
law on international commercial arbitration;

2. Requests the Secretary-General to transmit the
draft text of a model law on international commercial
arbitration to all Governments and interested inter
national organizations for their comments, which
should be submitted not later than 30 November
1984;

3. Requests the secretariat to prepare an analy
tical compilation of the comments received, and to
distribute this compilation well in advance of the
eighteenth session of the Commission;

4. Requests the secretariat to submit 'to the
eighteenth session of the Commission a commentary
on the draft text of a model law on international
commercial arbitration;

5. Decides to consider, at its eighteenth session,
the draft text of a model law on international
commercial arbitration in the light of comments
received from Governments and interested inter
national organizations, with a view to finalizing and
adopting the text of a model law on international
commercial arbitration.

l.'

B. UNCITRAL Arbitration Rules l6

102. The Commission noted that the UNCITRAL
Arbitration Rules, before their adoption at the ninth
session of the Commission (1976), had been reviewed
by a drafting group only in those languages which then
were the official languages of the Commission (Le.,
English, French, Russian and Spanish). Although sub-

"Commission considered this subject at its 285th, 300th and
30lst meetings, on 25 June and 5 and 6 July 1984.
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sequently translation into the Arabic and Chinese
languages, which had become official languages of the
General Assembly, were prepared, these translations
were found to be in need of revision, in particular as
regards the legal terminology used therein.

103. The Commission, at its current session, had
before it revised versions of the Arabic and Chinese
texts, which had been prepared by the secretariat with
the assistance of experts. As regards the Arabic text, it
was noted that some minor modifications were de
sirable. The Commission accordingly entrusted to an ad
hoc working party composed of States using the Arabic
language the task of making these modifications.

Decision of the Commission

104. The Commission, at its 301st meeting, on 6 July
1984, adopted the Arabic text (as modified by the ad
hoc working party) and the Chinese text of the
UNCITRAL Arbitration Rules. These texts as adopted
are set forth in annex I to the Arabic and Chinese
versions, respectively, of the present report.

Chapter IV. Liability of operators
of transport terminals l7

Introduction

105. The Commission, at its sixteenth session (1983),
decided to include the topic of liability of operators of
transport terminals in its programme of work, to
request the International Institute for the Unification of
Private Law (UNIDROIT) to transmit its preliminary
draft Convention on that subject to the Commission for
its consideration, and to assign work on the preparation
of uniform rules on that subject to a working group.
The Commission deferred to its current session the
decision on the composition of the working group.18

106. The Commission had before it a report of the
Secretary-General on the liability of operators of
transport terminals (A/CN.9/252-reproduced in this
Yearbook, part two, IV, A) which had been requested
by the Commission at its sixteenth session. 19 The report
discussed some of the major issues which arose from
the UNIDROIT preliminary draft Convention and
which might merit consideration in the formulation by
the Commission of uniform rules on this topic. Annexed
to the report was the text of the UNIDROIT preliminary
draft Convention (idem. B).

"The Commission considered this subject at its 300th meeting, on
5 July 1984.

"Report of the United Nations Commission on International
Trade Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session. Supplement No. 17
(A/38/1?), para. 115 (Yearbook 1983, part one, A).

19[bid.

Discussion at the session

107. It was noted that work by the Commission on
this topic would be a logical sequence to its work in the
field of carriage of goods by sea, which had led to the
United Nations Convention on the Carriage of Goods
by Sea, 1978 (Hamburg) (the Hamburg Rules).

108. It was generally agreed that the task of form
ulating uniform legal rules on the liability of operators
of transport terminals should be assigned to the
Working Group on International Contract Practices,
which was composed of all members of the Commission.
A suggestion was made that the Working Group should
begin its work by considering approaches to be adopted
with respect to issues arising in connection with the
liability of operators of transport terminals, and then
proceed to the drafting of the uniform rules. It was
generally agreed, however, that the method of work of
the Working Group should be determined by the
Working Group itself.

109. Views were expressed concerning certain issues of
substance arising from the UNIDROIT preliminary
draft Convention. Such views included the following:
that the scope of the uniform rules should be limited to
the safe-keeping of goods related to international
transport and that the rules should define the degree
and nature of that relationship; that the uniform rules
should not cover the activities of freight forwarders
who acted as principals for shippers; that consideration
should be given to various types of operations per
formed by terminal operators in connection with
different types of transport; that terminal operators
should have a lien over goods taken in charge by them
to protect their ability to recover their fees, but that a
provision should be included to balance against that
protection the rights of parties entitled to receive the
goods; that a provision whereby the uniform rules
could be applied by a State only against terminal
operators agreeing to be bound by the rules would be
appropriate for a model law, but not for a convention;
that the issuance of a document by a terminal operator
should not be compulsory; and that the negotiability of
such a document, if issued, should be left to the
agreement of the parties.

110. Views were also expressed that the Working
Group should consider certain issues not dealt with in
the UNIDROIT preliminary draft Convention. Such
views included the following: that the Working Group
should consider the question of jurisdiction over claims
against operators of transport terminals, and the
question of whether a carrier should be obligated to
notify a terminal operator of loss of or damage to
goods handed over to the carrier by the terminal
operator; that the Working Group should consider
whether the uniform rules should provide for suspension
of the limitation period for claims against terminal
operators, and whether the uniform rules should deal
with obligations of customers toward terminal operators
(e.g., to pay their fees, and to inform them as to
dangerous goods), as well as the right of terminal
operators not to accept dangerous goods.
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111. The observer of the United Nations Conference
on Trade and Development (UNCTAD) informed the
Commission that the Conference, by its resolution 144
(VI), paragraph 9, had requested its Secretary-General
to prepare for its Committee on Shipping a study on
the rights and duties of container terminal operators
and users, and that a copy of that study would be made
available to the Working Group of the Commission to
which would be assigned the task of preparing uniform
rules on the liability of operators of transport terminals.
He also stated that the UNCTAD secretariat looked
forward to participating actively in the work of the
Working Group.

112. The Commission expressed its appreciation of
the statement by the representative of UNCTAD. In
view of the experience and expertise of UNCTAD in
maritime and multimodal transport, port operations
and various aspects of containerization, and the
relevance of this experience and expertise to issues
concerning the proposed uniform rules, the Commission
welcomed the prospect of further co-operation between
the Commission and UNCTAD in the development of
the uniform rules.

Decision of the Commission

113. The Commission decided to assign to its Working
Group on International Contract Practices the task of
formulating uniform legal rules on the liability of
operators of transport terminals. It further decided that
the mandate of the Working Group should be to base
its work on document A/CN.91252 and on the
UNIDROIT preliminary draft Convention and the
Explanatory Report thereto prepared by UNIDROIT,
and that the Working Group should also consider
issues not dealt with in the UNIDROIT preliminary
draft Convention, as well as any other issues which it
considered to be relevant.

Chapter V. New international economic order:
industrial contracts20

Introduction

114. The Commission had before it the report of its
Working Group on the New International Economic
Order on the work of its fifth session (A/CN.91247
reproduced in this Yearbook, part two, Ill, A). The
report set forth the deliberations of the Working Group
on the basis of the report of the Secretary-General
entitled "Draft legal guide on drawing up contracts for
industrial works" (A/CN.9/WG.V/WP.ll and Add. 1
9-idem, B). The Working Group also had before it a
sample draft chapter on "Termination" (A/CN.9/
WG.V/WP.9/Add.5; Yearbook 1983. part two, IV, B)
which had not been considered at the fourth session of
the Working Group. The report noted that the Work
ing Group had considered the format of the legal guide
(A/CN.9/WG.V/WP.l1/Add.9), and draft chapters on
"Variation clauses" (A/CN.9/WG.V/WP.11/Add.6),

20The Commission considered this subject at its 30lst meeting, on
6 July 1984.

"Assignment" (A/CN.9/WG.V/WP.11/Add.7), "Sus
pension of construction" (A/CN.9/WG.V/WP.11/
Add.8), "Termination" (A/CN.9/WG.V/WP.9/Add.5),
"Inspection and tests" (A/CN.9/WG.V/WP. 11/Add. 1)
and "Failure to perform" (A/CN.9/WG.V/WP.11/
Add. 1-3). The Working Group had also held an
exchange of views on the draft chapter on "Damages"
(A/CN.9/WG.V/WP.l1/AddA), and postponed for
the next session consideration of the draft chapter on
"Liquidated damages and penalty clauses" (A/CN.9/
WG.V/WP.I1/Add.5).

115. The Working Group was in agreement that, in its
final form, the legal guide should be so arranged as to
enable a reader readily to identify the parts of the legal
guide dealing with a particular issue. It was also agreed
that the utility of the legal guide would be enhanced if
each chapter were preceded by a summary, and also
contained illustrative provisions where necessary as an
aid to drafting contract clauses. The Working Group
proposed that, in order to expedite the work, two
sessions of the Working Group should be held each
year, if the course of the work so permitted.

Discussion at the session

116. The Commission expressed its satisfaction with
the work thus far accomplished in regard to the
preparation of the legal guide, and expressed its
appreciation to the Working Group and its Chairman
for their conduct of the work. There was general
agreement that, in order, to expedite the work, two
sessions of the Working Group should be held prior to
the eighteenth session of the Commission.

117. The view was expressed that the legal guide
should examine the different possible approaches to
resolving particular difficulties, and should in its
recommended solutions seek to achieve a balance
between the interests of the two parties to an inter
national industrial contract. It was also noted that, in
order to be of practical help, the legal guide should
provide clear solutions, supported where necessary with
illustrative provisions which could be used by the
parties as a basis for drafting. It was also observed that
the legal guide should be of a size and format which
would enable its convenient use.

118. There was support for the view that the future
work programme of the Working Group needed con
sideration. It was suggested that the legal aspects of
joint ventures or consortia, and contracts for industrial
co-operation, might be considered as possible items for
such work programme.

Chapter VI. Co-ordination of work

A. General co-ordination ofactivities21

119. The Commission had before it a report of the
Secretary-General which set forth the main activities of

2lThe Commission considered this subject at its 302nd meeting, on
6 July 1984.
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the secretariat for the purpose of co-ordination of work
in the field of international trade law since the sixteenth
session (A/CN.9/255-reproduced in this Yearbook,
part two, V). Representatives of a number of inter
national organizations active in the field of inter
national trade law reported to the Commission on the
co-operation between their organizations and the Com
mission.

120. The observer from the Asian-African Legal
Consultative Committee referred to the continuous
relationship which the Committee had enjoyed with the
Commission since 1970. The Committee has recom
mended that Governments in the Asian-African region
should consider ratification or adherence to the United
Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg) (the Hamburg Rules) and the United
Nations Convention on Contracts for the International
Sale of Goods (Vienna, 1980). It was noted that the
Committee had recommended the use of the UNCITRAL
Arbitration Rules and that the regional arbitration
centres at Kuala Lumpur and Cairo used the UNCITRAL
Arbitration Rules with certain modifications to govern
arbitrations conducted by those arbitration centres. The
director of the Centre on International Arbitration in
Cairo made a statement on the functions of the Centre
and on its rules.

121. The observer from UNCTAD noted that, in
addition to the co-operation in the field of terminal
operations between the secretariats of UNCTAD and
the Commission, there was also a continuing contact in
the field of legal implications of automatic data
processing. He also noted that the UNCTAD secretariat
had followed with interest the work of the Commission
in the field of industrial contracts.

122. The observer from UNIDROIT reported that its
Governing Council had decided to create a Committee
of Government Experts to consider the preliminary
draft Rules on International Factoring, and a second
Committee of Government Experts to consider the
preliminary draft Rules on International Financial
Leasing. The Governing Council had decided to invite
all States members of the Commission, including those
which are not members of UNIDROIT, to participate
in the work of these Committees of Government
Experts. It was also noted that UNIDROIT appreciated
the decision of the Commission to undertake work on
the liability of operators of transport terminals on the
basis of the preliminary draft Convention prepared by
UNIDROIT. UNIDROIT would desire to remain asso
ciated with the Commission's work on this topic.

123. The observer from the Hague Conference on
Private International Law (Hague Conference) reported
that the Diplomatic Conference to consider the draft
Convention on the Law Applicable to Contracts for the
International Sale of Goods would be held from 14 to
30 October 1985. Invitations to the Diplomatic Con
ference had been sent by the Government of the
Netherlands to all States, including States which are not
members of the Hague Conference. He also reported
that the fifteenth session of the Hague Conference in

October 1984 would consider whether the subject of the
law applicable to arbitration clauses should be placed
on the agenda of the sixteenth session of the Hague
Conference in 1988. In addition, in the light of
discussions which had taken place in the Commission's
Working Group on International Contract Practices,
the Hague Conference will consider whether the Con
vention on the Taking of Evidence Abroad in Civil or
Commercial Matters, the Hague, 1970, could be ex
tended in order to permit arbitrators to forward directly
to courts or authorities in a place other than that where
the arbitration proceedings are taking place requests for
the taking of evidence.

124. The Commission expressed its appreciation for
the co-operation shown by the other organizations
active in the field of international trade law. During the
discussion it was suggested that the Commission urge
States to accept the invitations extended by UNIDROIT
and the Hague Conference.

B. Revision of the Uniform Customs and Practice
for Documentary Credits22

125. The Commission had before it a report of the
Secretary-General concerning the 1983 revision of the
Uniform Customs and Practice for Documentary Credits
(UCP) by the International Chamber of Commerce
(ICC) (A/CN.91251; reproduced in this Yearbook, part
two, V, B). The report pointed out that the subject of
documentary credits had been on the Commission's
priority list of topics since 1968 and that the Com
mission at its second session in 1969 had recommended
to Governments the 1962 version of UCP, while at its
eighth session in 1975 it had recommended the use of
the 1974 version of UCP.

126. The report further pointed out that developments
in documentary credit practice since 1974, and especially
those brought about by changes in transport technology
and documentation and the increased use of stand-by
letters of credit, had led to a revision of the 1974
version of UCP by ICe. In order to permit interested
circles in countries not represented in ICC to make
observations on the operation of UCP so that these
could be taken into account in the revision, the
Secretary-General, in accordance with past practice on
this subject, had addressed to all Governments the same
questionnaire as was sent by ICC to its National
Committees and had transmitted the replies received to
ICC for its consideration. After adoption of the 1983
version of UCP by the Council of ICC on 21 June 1983
with an effective date of 1 October 1984, ICC had
forwarded the text to the Commission with a request
that the Commission consider recommending its use in
international trade, as had been done in respect of the
1962 and 1974 versions.

Discussion at the session

127. The observer of ICC expressed the appreciation
of ICC for the support given by the Commission in the

22The Commission considered this subject at its 30lst meeting, on
6 July 1984.
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past and for the aid in preparing the current revision.
After explaining a number of the modifications to UCP
contained in the 1983 revision, he indicated the desire
of ICC that the Commission should endorse the use of
the 1983 version, as it had endorsed the use of the
previous versions.

128. It was noted by the Commission that UCP had
been one of the most successful efforts in the unifi
cation of international trade law. Several delegations
reported that the banks in their countries had already
decided to apply the 1983 version of UCP when it
becomes effective on 1 October 1984. After expressing
its appreciation of the continuing co-operation which
the Commission had enjoyed with ICC, the Commis
sion was agreed that ICC should be congratulated on
its work in adjusting the rules governing documentary
credits to the changes taking place in international
trade.

Decision of the Commission

129. At its 301st meeting, on 6 July 1984, the
Commission adopted the following decision:

The United Nations Commission on International
Trade Law,

Expressing its appreciation to the International
Chamber of Commerce for having transmitted to it
the revised text of "Uniform Customs and Practice
for Documentary Credits", which was approved by
the Commission on Banking Technique and Practice
of the International Chamber of Commerce and
adopted by the Council of the International Chamber
of Commerce on 21 June 1983,

Congratulating the International Chamber of Com
merce on having made a further contribution to the
facilitation of international trade by bringing up to
date its rules on documentary credit practice to allow
for developments in transport technology and changes
in commercial practices,

Having regard to the fact that, in revising the 1974
text of "Uniform Customs and Practice for Docu
mentary Credits", the International Chamber of
Commerce has taken into account the observations
made by Governments and banking and trade
institutions of countries not represented within it and
transmitted to it through the Commission,

Noting that "Uniform Customs and Practice for
Documentary Credits" constitutes a valuable contri
bution to the facilitation of international trade,

Commends the use of the 1983 revision, as from
1 October 1984, in transactions involving the estab
lishment of a documentary credit.

C. Current activities of international organizations
in the field ofbarter and barter-like transactions23

130. The Commission, at its twelfth session, requested
the secretariat to include in the studies then being

"The Commission considered this subject at its 302nd meeting, on
6 July 1984,

conducted in respect of contract practices consideration
of clauses of particular importance in barter-like
transactions. 24 The Commission also requested the
secretariat to approach other organizations within the
United Nations engaged in studies on such transactions,
and to report to it on the work being undertaken by
those organizations.

131. The Commission had before it, at its seventeenth
session, a report of the Secretary-General which re
ported on the activities of other organizations within
and outside the United Nations relative to barter-like
transactions (A/CN.9/253-reproduced in this Year
book, part two, V, C). The report noted that the
Secretariat would continue to monitor developments in
this field.

132. There was general agreement that the report was
a useful summary of current activities in this field. A
number of delegations indicated that they attached
great importance to this subject and that further
consideration of it would be useful. It was agreed that,
in the light of a report to be submitted by the
secretariat at a future session on the developments in
this field, the Commission may consider whether
concrete steps in the field should be undertaken by it.

D. Legal aspects ofautomatic data processing25

Introduction

133. The Commission, at its sixteenth session, had
before it a note by the secretariat which conveyed in an
annex a report on the legal aspects of automatic data
processing of the Working Party on Facilitation of
International Trade Procedures which is jointly spon
sored by the Economic Commission for Europe and the
United Nations Conference on Trade and Development
(A/CN.9/238, Yearbook 1983. part two, V, D). The
report of the Working Party described legal proble,ms
which arose in the teletransmission of trade data and
suggested actions which might be undertaken by various
international organizations in their respective areas of
competence. The report of the Working Party suggested
that, since the problems were essentially those of
international trade law, the Commission as the core
legal body in the field of international trade law
appeared to be the appropriate central forum to
undertake and co-ordinate the necessary action. The
Commission took note of the intention of the secretariat
to submit to the seventeenth session a report on this
subject. 26

134. The Commission had before it at the present
session a report of the Secretary-General which

24Report of the United Nations Commission on International
Trade Law on the work of its twelfth session, Official Records of the
General Assembly, Thirty-fourth Session, Supplement No. 17
(A/34/17), para. 23 (Yearbook 1979. part one, n, A).

25The Commission considered this subject at its 300th meeting on
5 July 1984.

26Report of the United Nations Commission on International
Trade Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17
(A/38/17), para. 118 (Yearbook 1983. part one, A).
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described several legal problems arising out of the use
of automatic data processing in international trade
(A/CN.91254-reproduced in this Yearbook, part two,
V, D). The report suggested that in the light of these
problems, the Commission might wish to place the
subject of the legal implications of automatic data
processing to the flow of international trade on its
programme of work as a priority item.

135. It was noted that automatic data processing is
being increasingly used in connection with international
trade and that the Commission was likely to encounter
legal problems arising out of the use of automatic data
processing in many aspects of its future activities. It was
suggested that it would be important for the Com
mission to take leadership in that field.

Decision of the Commission

136. It was decided to place the subject on the
programme of work as a priority item. A decision
would be made at the eighteenth session of the
Commission whether to refer the subject to a Working
Group for the purpose of identifying areas where
solutions or the establishment of international common
understanding would be desirable.

Chapter VII. Training and assistance27

Introduction

137. At its sixteenth session,28 the Commission decided
that it would be desirable to continue the sponsorship
of symposia and seminars on international trade law in
collaboration with other organizations. It also affirmed
the importance of regional symposia and seminars, both
for the purpose of promoting the work of the Com
mission, and for the purpose of making participants,
particularly from developing countries, aware of current
legal problems of international trade. The Commission
approved the approach taken by the secretariat in
organizing symposia and seminars.

138. By its resolution 38/134 ofl9 December 1983 on
the report of the Commission on the work of its
sixteenth session (Yearbook 1983, part one, D), the
General Assembly reaffirmed the importance, in par
ticular for developing countries, of the work of the
Commission concerned with training and assistance in
the field of international trade law. It also reaffirmed
the desirability for the Commission to sponsor symposia
and seminars, in particular those organized on a regional
basis, to promote training and assistance in the field of
international trade law. The General Assembly also ex
pressed its appreciation to Governments and insti-

27The Commission considered this subject at its 302nd meeting, on
6 July 1984.

28Report of the United Nations Commission on International
Trade Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session. Supplement No. 17
(A/38/17), para. 130 (Yearbook 1983, part one, A).

tutions for arranging symposia and seminars, and
invited Governments, relevant United Nations organs,
organizations, institutions and individuals to assist the
secretariat in financing and organizing symposia and
seminars.

139. The Commission had before it a report of the Secre
tary-General on training and assistance (A/CN.9/256
reproduced in this Yearbook, part two, VII), which
described the measures taken by the secretariat to
implement the decisions of the Commission and of the
General Assembly. The report noted, in particular, the
association of the secretariat with the holding of several
regional seminars in developing countries. A workshop
on the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980), had been
held at the biennial conference of the Law Association
for Asia and the Western Pacific (Manila, Philippines,
9-13 September 1983). The secretariat collaborated with
the Chamber of Industry of the Ivory Coast, the
Economic Community of West Africa and the Inter
national Chamber of Commerce in the holding of an
international conference (Abidjan, 21-23 November
1983) on the techniques of international commerce. A
regional symposium on arbitration had been organized
(New Delhi, 12-14 March 1984) by the Asian-African
Legal Consultative Committee (AALCC) and the secre
tariat, in co-operation with the Indian Council of
Arbitration.

140. The report noted that on several occasions other
than those noted above, the secretariat had participated
in symposia and seminars which dealt with the work of
the Commission, and that the secretariat intended to
keep in touch with Governments and organizations
with a view to collaborating with them in organizing
symposia and seminars.

Discussion at the session

141. The Commission expressed its appreciation of
the efforts undertaken in this field by the secretariat
which were reflected in the report (A/CN.91256), and
approved the general approach taken by the secretariat
in this area. There was wide agreement that the
sponsorship of regional symposia and seminars on
international trade law in general and the activities of
the Commission in particular should be continued and
strengthened. It was stressed that such symposia and
seminars were of very great benefit to lawyers and
businessmen in developing countries. In this connection
the view was expressed that special efforts should be
made to organize such symposia and seminars in Africa
in order to disseminate in Africa information on the
activities of the Commission.

142. A statement was made by the representative of
Australia that an Asian-Pacific Regional Trade Law
Seminar would be conducted in Canberra, Australia,
from 22 tb 27 November 1984, by the Attorney
General's Department of Australia, in association with
the UNCITRAL secretariat and the AALCC. The
International Institute for the Unification of Private
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Law and the Hague Conference on Private Inter
national Law would also participate. The seminar
would have as its theme the unification and harmo
nization of international trade law and practices with
particular reference to the work and role of the
Commission. The Seminar would be specially designed
to contribute to the Commission's programme in
training and assistance, and the Government of Australia
would provide fellowships for participants from the
region.

143. The Commission expressed its deep appreciation
for the efforts of the Government of Australia in
support of the Commission's training and assistance
programme in the Asian-Pacific region, and also
expressed its appreciation to all Governments and
international organizations which had assisted the
secretariat in the organization of regional symposia and
seminars.

Chapter VIII. Status of conventions29

144. The Commission considered the status of con
ventions that were the outcome of its work, that is, the
Convention on the Limitation Period in the Inter
national Sale of Goods (New York, 1974) (hereinafter
referred to as "the Limitation Convention"); the
Protocol amending the Convention on the Limitation
Period in the International Sale of Goods (Vienna,
1980); the United Nations Convention on the Carriage
of Goods by Sea, 1978 (Hamburg) (hereinafter referred
to as "the Hamburg Rules"); and the United Nations
Convention on Contracts for the International Sale of
Goods (Vienna, 1980) (hereinafter referred to as "the
Sales Convention"). The Commission had before it a
note by the Secretary-General on the status of these Con
ventions, which set forth the status of signatures, ratifi
cations and accessions to these Conventions (A/CN.9/
257-reproduced in this Yearbook, part two, VI).

145. Several States indicated that the question of
adhering to the Sales Convention was under active
consideration within their Governments and that the
prospects of adherence were favourable.

146. The Secretary of the Commission noted the
recommendation of the Commission on International
Contract Practices of the International Chamber of
Commerce (ICC) that the national committees of ICC
should approach their respective Governments to en
courage their adherence to the Sales Convention. He
also noted that a conference of the Law Association for
Asia and the Western Pacific held in September 1983
had adopted a resolution urging Governments in the
Asian-Pacific region to disseminate information about
the Sales Convention with a view to ensuring adherence
to the Convention within the shortest possible time.
The Secretary of the Commission expressed the hope
that the increasing interest in the Sales Convention
would generate increased interest in the Limitation
Convention.

29The Commission considered this subject at its 302nd meeting. on
6 July 1984.

147. With regard to the Hamburg Rules, the Secretary
of the Commission expressed the hope that the work of
the Commission on the topic of liability of operators of
transport terminals would generate increased interest in
the Hamburg Rules. The Commission noted with
appreciation the statement of the observer of the United
Nations Conference on Trade and Development that
UNCTAD was prepared to co-operate with the Com
mission to ensure early ratification and implementation
of the Hamburg Rules, for example by organizing
regional seminars.

Chapter IX. Relevant General Assembly resolutions,
future work and other business30

A. Relevant General Assembly resolutions

1. General Assembly resolution on the work
of the Commission

148. The Commission took note with appreciation of
General Assembly resolution 38/134 of 19 December
1983, on the report of the Commission on the work of
its sixteenth session (Yearbook 1983, part one, D).

2. General Assembly resolution on Uniform Rules
on Contract Clauses for an Agreed Sum

Due upon Failure ofPerformance

149. The Commission took note with appreciation of
General Assembly resolution 38/135 of 19 December
1983, on Uniform Rules on Contract Clauses for an
Agreed Sum Due upon Failure of Performance (Year
book 1983, part one, D).

3. General Assembly resolution on international
economic law

150. The Commission took note of General Assembly
resolution 38/128 of 19 December 1983, on the pro
gressive development of the principles and norms of
international law relating to the new international
economic order (Yearbook 1983, part three, Ill). It also
took note that the secretariat had conveyed to the
United Nations Institute for Training and Research
(UNITAR) information on the activities of the Com
mission relevant to the study being conducted by
UNITAR on this issue.

B. Date and place of the eighteenth session
of the Commission

151. It was decided that the Commission would hold
its eighteenth session from 3 to 21 June 1985 at Vienna.

C. Sessions of the Working Groups

152. It was decided that the Working Group on
International Contract Practices would hold its eighth
session from 3 to 14 December 1984 at Vienna.

30The Commission considered this subject at its 30lst and 302nd
meetings, on 6 July 1984.
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153. It was decided that the Working Group on
International Negotiable Instruments would hold its
thirteenth session from 7 to 18 January 1985 in New
York.

154. It was decided that the Working Group on the
New International Economic Order would hold its sixth
session from 10 to 21 September 1984 at Vienna and its
seventh session from 8 to 19 April 1985 in New York.

D. Other business

155. A view was expressed that legal texts and other
documents emanating from the work of the Commission
should receive wider dissemination. In' addition, a
suggestion was made that means should be explored to
disseminate court and arbitral decisions concerning
legal texts elaborated by the Commission.

156. The Secretary of the Commission noted that the
large bibliography in the Yearbook of publications
relating to the work of the Commission indicated
widespread interest in this work. He also stated that it
was expected that preparation of the book on
UNCITRAL, which has already been authorized by the
Commission, was expected to be completed in 1985.
This book would include all legal texts which had been
elaborated by the Commission. The Secretary of the
Commission also noted that the publication of the
Yearbook and the book on UNCITRAL would be
accommodated within the regular budget.

157. The Commission requested that the secretariat
attempt to expedite the publication of the Yearbook.

158. The view was expressed that in view of the
financial difficulties encountered by some States in
participating in sessions of the Commission and of its
Working Groups the secretariat should explore the most
efficient means for the scheduling of sessions and for
the utilization of time at the sessions.

ANNEX I

UNCITRAL Arbitration Rules

Annex not reproduced here. The text of the UNCITRAL
Arbitration Rules can be found:

In Yearbook 1976, part one, 1I, A, para. 57;

In the booklet UNCITRAL Arbitration Rules (United
Nations publication, Sales No. E.77.V.6);

In the Report of the United Nations Commission on
International Trade Law on the work of its ninth session,
Official Records of the General Assembly, Thirty-first
Session, Supplement No. 17(A/31117) pp. 35-50.

ANNEX II

List of documents of the session

Annex not reproduced here; see check-list of UNCITRAL
documents at the end of this volume.

B. United Nations Conference on Trade and Development (UNCTAD): extract from the report of the Trade
and Development Board on its twenty-ninth session (TD/B/I026)a

"Progressive development of the law of international
trade: seventeenth annual report of the United Nations

Commission on International Trade Law
(agenda item 8 (b))

"690. For the consideration of this item, the Board
had before it the report of the United Nations
Commission on International Trade Law on the

aOfficial Records of the General Assembly. Thirty-ninth Session.
Supplement No. 15 (A/39/15).

work of its seventeenth session,99 distributed under
cover of TD/B/1011.

"Action by the Board

"691. At its 647th meeting, on 14 September 1984,
the Board took note of the report of the United
Nations Commission on International Trade Law on
its seventeenth session."

""Official Records of the General Assembly, Thirty-ninth
Session, Supplement No. 17 (A/39/ 17)."

C. General Assembly: report of the Sixth Committee (A/39/698)a

1. On the recommendation of the General Committee,
the General Assembly decided at its 3rd plenary
meeting, on 21 September 1984, to include in the
agenda of its thirty-ninth session the item entitled
"Report of the United Nations Commission on Inter
national Trade Law on the work of its seventeenth
session" and to allocate it to the Sixth Committee.

aOfficial Records of the General Assembly, Thirty-ninth Session.
Annexes. agenda item 127.

2. In connection with this item, the Sixth Committee
had before it the report in question, which was
introduced by the Chairman of the United Nations
Commission on International Trade Law at the 3rd
meeting of the Committee, on 25 September. l In

10fficial Records of the General Assembly, Thirty-ninth Session,
Supplement No. 17 (A/39/17-reproduced in this Yearbook. part one,
A). The report was submitted pursuant to a decision by the Sixth
Committee at its 1096th meeting, on 13 December 1968 (see Official
Records of the General Assembly. Twenty-third Session, Annexes,
agenda item 88, document A/7408, para. 3; Yearbook 1968-1970,
part two, I, B, 2).
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addition to that report, the Committee had before it a
note by the Secretary-General (A/C.6/39/L.3) relating
to the consideration of the report by the Trade and
Development Board of the United Nations Conference
on Trade and Development.

3. The Sixth Committee considered the item at its 3rd
to 7th meetings, from 25 September to 1 October, and
at its 46th meeting, on 14 November 1984. The
summary records of those meetings (A/C.6/39/Sr.3-7
and 46) contain the view of representatives who spoke
during the consideration of the item.

4. The Committee also had before it draft resolution
A/C.6/39/L.5, which was introduced and orally cor
rected by the representative of Austria at the 46th
meeting, on 14 November, sponsored by Argentina,
Australia, Austria, Belgium, Brazil, Canada, Chile,
Cyprus, Egypt, Finland, France, Germany, Federal

Republic of, Greece, Hungary, Italy, Jamaica, Japan,
Kenya, Morocco, the Netherlands, Nigeria, Pakistan,
the Philippines, Senegal, Singapore, Spain, Sweden,
Thailand, Turkey and Yugoslavia.

5. At its 46th meeting, the Committee adopted draft
resolution A/C.6/39/L.5, as orally corrected, by con
sensus (see para. 6 below).

RECOMMENDATION OF THE
SIXTH COMMITTEE

6. The Sixth Committee recommends to the General
Assembly the adoption of the following draft resolution:

[Text not reproduced in this section. The draft
resolution was adopted, with editorial changes, as
.General Assembly resolution 39/82. See section D,
below.]

D. General Assembly resolution 39/82 of 29 January 1985

39/82. REPORT OF THE UNITED NATIONS
COMMISSION ON INTERNATIONAL TRADE LAW

The General Assembly,

Having considered the report of the United Nations
Commission on International Trade Law on the work
of its seventeenth session,!

Recalling that the object of the Commission is the
promotion of the progressive harmonization and uni
fication of international trade law,

Recalling, in this regard, its resolution 2205 (XXI) of
17 December 1966, as well as all its other resolutions
relating to the work of the Commission,

Recalling also its resolutions 3201 (S-VI) and 3202
(S-VI) of I May 1974,3281 (XXIX) of 12 December 1974
and 3362 (S-VII) of 16 September 1975,

Reaffirming its conviction that the progressive harmo
nization and unification of international trade law, in
reducing or removing legal obstacles to the flow of
international trade, especially those affecting the devel
oping countries, would significantly contribute to uni
versal economic co-operation among all States on a
basis of equality, equity and common interest and to
the elimination of discrimination in international trade
and, thereby, to the well-being of all peoples,

Having regard for the need to take into account the
different social and legal systems in harmonizing and
unifying the rules of international trade law,

Stressing the value of participation by States at all
levels of economic development, including developing
countries, in the process of harmonizing and unifying
rules of international trade law,

'Official Records of the General Assembly, Thirty-ninth Session.
Supplement No. 17 (A/39/17).

1. Takes note with appreciation of the report of the
United Nations Commission on International Trade
Law on the work of its seventeenth session;

2. Commends the Commission for the progress
made in its work, in particular towards the preparation
of a draft convention on international bills of exchange
and international promissory notes, a model law on
international commercial arbitration, a legal guide on
drawing up international contracts for the construction
of industrial works and a legal guide on electronic
funds transfers, and for having reached decisions by
consensus;

3. Calls upon the Commission, in particular its
Working Group on the New International Economic
Order, to continue to take account of the relevant
provisions of the resolutions concerning the new inter
national economic order, as adopted by the General
Assembly at its sixth and seventh special sessions;

4. Notes that the Commission has assigned to its
Working Group on International Contract Practices the
task of preparing uniform legal rules on the liability of
operators of transport terminals, and that the Com
mission has placed in its programme of work as a
priority item the topic of legal implications of automatic
data processing to the flow of international trade;

5. Reaffirms the mandate of the Commission, as the
core legal body within the United Nations system in the
field of international trade law, to co-ordinate legal
activities in the field in order to avoid duplication of
effort and to promote efficiency, consistency and
coherence in the unification and harmonization of
international trade law, and, in this connection, recom
mends that the Commission should continue to maintain
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A. International negotiable instrumentsa

1. Draft Convention on International Bills of Exchange and International Promissory Notes and Draft Convention on
International Cheques: analytical compilation of comments by Governments and international organizations:

report of the Secretary-General (A/CN.9/248)b
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INTRODUCTION

1. In accordance with a decision of the United
Nations Commission on International Trade Law taken
at its fifteenth session (26 July-7 August 1982),1 the text
of the draft Convention on International Bills of
Exchange and International Promissory Notes2 and of
the draft Convention on International Cheques,3 to
gether with a commentary thereon,4 was transmitted to
Governments and interested international organizations
for their comments.

2. In its decision the Commission also requested the
Secretary-General to prepare a detailed analytical com-

aFor consideration by the Commission see Report, chapter n, A
(part one, A, above).

bComments by two additional Governments can be found in
document A/CN.912491Add.1 (reproduced in this Yearbook, part
two, I, A, 2).

'Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session. Supplement No. 17
(A/3?/!?), para. 50 (Yearbook 1982, part one, A).

'A/CN.9121! (Yearbook 1982, part two, n, A, 3).

'A/CN.912!2 (Yearbook 1982, part two, n, A, 5).
4A/CN.91213: Commentary on the draft Convention on Inter

national Bills of Exchange and International Promissory Notes
(Yearbook 1982, part two, n, A, 4). A/CN.91214: Commentary on
the draft Convention on International Cheques (Yearbook 1982, part
two, n, A, 6).

pilation of these comments and to distribute it well in
advance of the seventeenth session of the Commission
to be held in 1984.

3. This report has been prepared in response to that
request. It reproduces the comments received by the
Secretary-General, as at 31 December 1983, from the
following Governments and international organizations:
Australia, Austria, Botswana, Canada, China, Cyprus,
Czechoslovakia, Denmark, Finland, German Demo
cratic Republic, Germany, Federal Republic of,
Hungary, Indonesia, Japan, Mexico, Netherlands,
Norway, Spain, Sweden, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and
Northern Ireland, United States of America, Uruguay,
Yugoslavia, and the International Monetary Fund)

'The following official languages of the United Nations are the
original languages of the Comments received:

Chinese: comments by China;
English: comments by Australia, Austria, Botswana, Canada,

Cyprus, Czechoslovakia, Denmark, Finland, German Democratic
Republic, Germany, Federal Republic of, Hungary, Indonesia, Japan,
Netherlands, Norway, Sweden, United Kingdom of Great Britain and
Northern Ireland, United States of America, Yugoslavia and the
International Monetary Fund;

Russian: comments by the Union of Soviet Socialist Republics;
Spanish: comments by Mexico, Spain and Uruguay.
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4. Part I of this report reproduces the comments on
the draft Convention on International Bills of Exchange
and International Promissory Notes and Part 11 the
comments on the draft Convention on International
Cheques.

5. An in-depth analysis, identifying the key features
and major controversial issues that may be inferred
from the comments reproduced in this report, is
contained in document A/CN.91249. C

Part I. Draft Convention on International Bills of
Exchange and International Promissory Notes

A. General comments on the draft Convention

Australia

The Australian Government generally supports the
draft Bills and Notes Convention and the draft Cheques
Convention as a uniform optional scheme in respect of
international negotiable instruments and sees the Con
ventions as a reasonably workable compromise between
two basically different legal systems-civil law and
common law.

The draft Conventions embody certain legal principles
that are characteristic of civil law systems such as the
continental concept of a guarantee (the aval) and rules
relating to forged endorsements and material alterations
and the protest and dishonour of negotiable instruments.
While these concepts may create some difficulties in
adapting the draft Conventions to Australian com
mercial and legal practice, these difficulties are not
seen as major obstacles to the acceptance by the
Australian legal and commercial community of the
underlying scheme of the draft Conventions.

The draft Conventions do not significantly weaken
the rights and obligations of parties to international
negotiable instruments and Australian banking practice
should be capable of adapting readily the handling of
international negotiable instruments under the Con
ventions which generally simplify the issue, negotiation
and payment of such instruments.

The following comments are not intended as an
exhaustive analysis of the two draft Conventions, but
rather provide a discussion of the main areas of concern
to the Australian business,banking and legal com
munities that are raised by the draft Conventions.

Conflict of laws:

The choice of law governing the formal validity of a
bill of exchange is governed in Australia by s. 77 (a) of
the Bills of Exchange Act 1909 (BEA) which also
applies to cheques and promissory notes. This section
provides that the validity of a bill as regards requisites
of form is determined by the law of the place of issue,
and the formal validity of supervening contracts by the
law of the place where they are made. Section 77 (b)

CReproduced in this Yearbook, pan two, I, A, 2.

provides that "the interpretation of the drawing,
endorsement, acceptance, or acceptance supra protest of
a bill" is determined by the law of the place where the
contract is made. Under Australian law, the law of the
place where such contract is made is the law of the
place where the last act necessary to render a party
liable took place-in the case of a bill of exchange,
normally delivery. Accordingly, each contract on the
bill may have to be interpreted according to the law of
the place where the bill was delivered.

The duties of a holder of a bill with respect to such
matters as presentment, protest, notice of dishonour,
are governed by the law of the place "where the act is
done or the bill is dishonoured" (s. 77 (c». This itself
may present some problems of interpretation. Where a
bill is drawn in one country but is payable in another,
the due date of payment is determined according to the
law of the place where it is payable.

Australian conflicts rules, supplemented by the pro
visions of the BEA, can, therefore, require Australian
traders and financers to have a familiarity with the
negotiable instrument laws of many jurisdictions, as
well as dexterity in the application of the conflicts rules.

The approach of the draft Conventions to notice of
dishonour and protest are entirely different from the
BEA scheme. The rules under the draft Conventions are
intended to apply universally-there is no question of
the need .to search out and apply the rules of the
national laws of individual countries. Australia generally
supports the scheme under the draft Conventions in this
respect and mentions that an amendment of s. 77 of the
BEA would be necessary to take account of the rules
under that scheme.

Austria

Efforts to reach a compromise between the main bill
of exchange laws and to promote in such a way
international business transactions by a unification of
laws are welcomed by Austria. The draft Convention is
a remarkable attempt toward such a unification. Apart
from certain exceptions which will be discussed in detail
later on, the result brought about by the dra.ft Con
vention may be considered a viable compromIse. The
envisaged convention, however, will fulfill its purpose
only if it is internationally accepted and applied which,
in turn, will be the case only if the regulations are clear,
unambiguous and distinct. This is the only way to
secure that the Convention will be applied in practice.
This point of view may even be more important than
certain legal policy considerations, e.g. whether and
how a person who lost a bill of exchange has to be
given particular protection.

Unfortunately, the draft Convention does, in general,
not meet these requirements. The structure of the
regulations is very complicated, the multitude of their
interactions is not clearly distinguishable (the Geneva
Convention shows that complicated regulations and a
complicated system need not necessarily be the result ·of
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the complexity of the matter to be regulated). Therefore,
it is not difficult to foresee that the business circles
involved will have little ambition to subject themselves
to such a system.

If one is aware of the fact that even conventions
which are clear and distinct in their contents and the
quality of which has been generally recognized, like the
United Nations Convention on Contracts for the
International Sale of Goods for instance, are being
ratified only with reluctance and enter into force only
after many difficulties have been overcome, the chances
of success of a convention having the mentioned
drawbacks must be rated very low. Therefore, it should
be a consideration of principle whether it is reasonable
to draw up a convention which-in the form currently
proposed-has hardly any chances to ever enter into
force.

Botswana

We have carefully studied the document and we have
nothing useful and original to say about it.

Canada

Canada generally approves the draft Convention on
International Bills of Exchange and International Prom
issory Notes and the draft Convention on International
Cheques and is of the view that appropriately revised,
they should be adopted as multilateral treaties.

With the exception of the points addressed subse
quently, Canada finds that the texts of the draft
Conventions are, in terms of organization, detail,
relevance to modern business practices and clarity of
expression, a distinct improvement upon the Geneva
Convention on International Bills of Exchange and
Promissory Notes that the new drafts will replace.

Matters not addressed by the Conventions: Questions
may arise concerning the selection of the appropriate
domestic law from among those which might claim to
govern the obligations contained in the instrument by
providing the supporting subsystem of law required to
resolve collateral issues that are not covered by the
Convention. Canada believes, without making any
specific recommendations as to substances or form, that
a provision similar in purpose to subsection 97(2) of
the United Kingdom Bills of Exchange Act or Sec
tion 10 of the Canadian Bills of Exchange Act would
enhance the draft Conventions.

Section 10 of the Canadian Act reads:

"10. The rules of the common law of England,
including the law merchant, save in so far as they are
inconsistent with the express provisions of this Act,
apply to bills of exchange, promissory notes and
cheques."

China

With the steady growth of world trade, bills and
notes have been used increasingly as means of payment
in international settlement. They are circulated inter
nationally on an extensive scale, which has long
transcended national boundaries, as is determined by
their nature and functions. In order to safeguard their
use and circulation and settle international disputes
arising from the differences in national negotiable
instruments laws and from the invocation of different
laws by the parties to an instrument to interpret their
rights and liabilities or as the basis of their actions, it is
imperative and necessary to make a uniform, universally
accepted law on negotiable instruments.

The two drafts as they now stand are the products of
nine years' efforts and 11 Working Group meetings,
starting from 1973. They have paid attention to the
characteristics and customs of both the Anglo-American
system of law and that of continental Europe, summed
up the views of different quarters, and adopted a new
and realistic course of action. While taking into
consideration the difference in national laws on nego
tiable instruments, they have endeavoured to seek
common ground and reserve the differences for further
study. Therefore, the two drafts are suited to present
conditions and have a certain mass basis.

BlIt they have shortcomings too, which are manifested
mainly in the following aspects:

1. Considering the many new circumstances, expe
riences and problems that have emerged in the circula
tion of international instruments since the war we
recommend as a guiding principle for drawing up the
two drafts that they should be "fair and reasonable,
clear-cut in defining the rights and liabilities, and easy
to apply". While maintaining a certain continuity by
assimilating the essence of the two major systems of law
and discarding what has become outmoded in them, it
is necessary to sum up the new experiences in the
circulation of international instruments and fill up
deficiencies scientifically and appropriately to ensure
greater accuracy and perfection of the two drafts and
make them easier to apply.

2. Some of the articles and paragraphs in the two
drafts are rather redundant, some are incomplete, and
some lack clear-cut stipulations. In the draft Convention
and International Bills of Exchange and International
Promissory Notes, for example, the provisions governing
endorsement are scattered in chapter two ("Interpre
tation"), chapter three ("Transfer") and chapter four
("Rights and liabilities"), making it inconvenient to
invoke them; on the other hand, some of the questions
relating to endorsement are left out, e.g., the effect of
alteration, obliteration and forgery of an endorsement
on an instrument, and the liability of the alterer,
obliterator and forger. Another example is the inter
pretation of terms, such as "holder", "protected
holder", "a holder who is not a protected holder",
"qualifying as a holder" etc. These terms are used at
different places in the draft, but are not interpreted one
by one in chapter two ("Interpretation"), which has
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thus failed of its purpose as a chapter specially devoted
to interpretation. In addition, some of the terms that
have been left without interpretation may cause a
divergence of view in the course of application. More
over, there should be explicit provisions in chapter four
("Rights and liabilities") about the rights, obligations
and liabilities relating to an instrument at each stage of
the whole process from drawing, circulation to pay
ment, so as to avoid or reduce disputes in the course of
application and enable the instrument to play its due
role. But the provisions about liabilities in that chapter
are incomplete. For example, there are no provisions
about the liability of the holder or the endorsee (the
collecting bank or the paying bank) arising from a
forged endorsement on an instrument, thus failing to
give due protection to the banks either as collecting
banks or as paying banks.

3. Some of the articles and paragraphs in the two
drafts are highly elastic and leave quite a few gaps in
them. It is hardly avoidable that such elasticity would
lead to increased disputes and differences in their
application and affect the solution of problems; and the
many gaps are liable to induce parties to invoke their
own national negotiable instruments laws and thus
create more conflicts of laws, even leading to such
disputes as have developed around the application of
municipal law in private international law. All this
would have an adverse effect on the circulation of
international instruments.

Cyprus

In Cyprus the Bills of Exchange Law, Cap. 262, deals
with Bills of Exchange and Promissory Notes. As with
the draft Convention on International Cheques so here,
in case the Convention is adopted by Cyprus, the
existence of two different sets of rules, the one
applicable to international bills and international prom
issory notes and the other to all other bills and
promissory notes might lead to confusion. To avoid
this, adequate publicity must be given to the Convention
and the domestic law as well as the draft Convention if
possible must be changed as regards a number of their
provisions.

Czechoslovakia

The draft Convention on International Bills and
Notes can be considered as a suitable basis for
discussion on uniform rules intended for universal
international use.

Finland

International unification has been notably successful
in the field of international payments. The objective of
the present drafts is to bridge divergences between the
1930 Geneva Conventions and Anglo-American law.

This is clearly a useful objective. The draft Convention
on International Bills of Exchange seems to form a
good basis for the envisaged unification.

On the other hand, it is doubtful whether there is a
genuine need for a convention on international cheques
based on the assumption that the cheque as a document
is transmitted from one country to another. It would
seem that the need to regulate such international
cheques is diminishing and that future efforts should be
directed towards electronic transfer of funds.

German Democratic Republic

The Government of the German Democratic
Republic welcomes the elaboration of the draft
Convention on International Bills of Exchange and
International Promissory Notes and the draft Con
vention on International Cheques. By the elaboration
of these two draft Conventions two important steps
have been initiated towards the further unification of
bill and cheque law. The Government of the German
Democratic Republic supports such further unification,
because it may facilitate and simplify the use of bills of
exchange/promissory notes and cheques in international
economic relations. Bills of exchange/promissory notes
and cheques have considerable significance in handling
and securing payments in international transactions.
Therefore, it seems necessary to establish, as far as
possible, uniform and simple juridical bases for the
practical use of bills of exchange/promissory notes and
cheques. The Government of the German Democratic
Republic considers it an advantage of the two draft
Conventions submitted that it has been possible to
combine two different conceptions of bill and cheque
law: the conception reflected in the Geneva Convention
providing a Uniform Law for Bills of Exchange and
Promissory Notes dated 7 June 1930 and in the Geneva
Convention providing a Uniform Law for Cheques
dated 19 March 1931, as well as the conception based
on Common Law. In the view of the Government of
the German Democratic Republic, the compromise
found in the two drafts offers acceptable, fair and
practicable solutions to all states which intend to
become parties to the Conventions.

The Government of the German Democratic Republic
considers the elaboration of conventions containing a
coherent set of direct regulations and to which States
may become parties, to be an adequate approach. It can
be expected that in this way the effect of the envisaged
unification is greater than would be the case if a
convention, accompanied by a model law, would be
recommended to States to regulate the matters in
question at the national level. Taking into consideration
the different economic and legal nature of bills of
exchange/promissory notes and cheques, it was in its
opinion indispensible to take as a basis in the drafting
process the option of two separate conventions to
which States may become parties. It is advantageous in
the interest of achieving maximum universality for both
Conventions, if both of them have the same structure
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and if the provisions on bills of exchange/promissory
notes and cheques are as uniform as possible, while
making allowance for their different functions.

In both Conventions the effort is obvious to adapt
the structure of the Conventions to the practical
sequence of steps in dealings using bills of exchange/
promissory notes and cheques which may prove to be
favourable for the practical application of the two
Conventions. The two Conventions are based on the
conception that all legal problems related to bills of
exchange/promissory notes and cheques shall be
regulated as far as possible by the texts of the
Convention themselves. This obviously explains why no
reference has been made to subsidiary applicable law.
However, the intention of avoiding reference to sub
sidiary applicable law should, under no circumstance,
lead to a further expansion of the draft provisions. The
present volume is completely sufficient for covering the
legal aspects of all typical processes related to bills of
exchange/promissory notes and cheques. Besides, the
pertinent commentary will be an important aid in the
practical use of bills of exchange/promissory notes and
cheques as well as in future jurisdiction.

Germany, Federal Republic of

The UNCITRAL draft Convention on International
Bills of Exchange and International Promissory Notes
provides for the creation of a new law on bills of
exchange which is to be applied exclusively to inter
national transactions.

The Geneva Conventions have already brought about
a far-reaching unification of the law on bills of
exchange which has proved good for more than half a
century. However, groups of important States have
kept aloof from these Conventions. It would be
desirable to include these States in the unification, even
if no significant difficulties have arisen up to now in
international commercial transactions because of the
different systems of law on bills of exchange.

The solution offered by the draft to create an
international bill of exchange as an alternative to the
commercial papers already existing cannot serve the
objective of promoting global unification as to the law
on bills of exchange. It would, on the contrary, rather
bring about the danger of impairing the uniformity
achieved. In practice, the system proposed would for a
long time entail considerable legal uncertainty and
difficulties which, in the opinion of all groups concerned
in the Federal Republic of Germany, would not be
balanced by substantial advantages.

UNCITRAL's effort towards further unification of the
law on bills of exchange should therefore not be directed
towards introducing a new legal system beside the old
one, but should strive towards making the Geneva
Conventions acceptable to the Anglo-American legal
systems as well as towards further developing them in
accordance with the requirements of modern trans
actions, if necessary. For this purpose, it should first be

clarified which provisions of the Geneva Conventions are
in need of amendment.

Hungary

According to the opinion of the Government of the
Hungarian People's Republic the draft Conventions on
International Bills of Exchange and International Prom
issory Notes as well as on International Cheques
reach the purpose of unification that have been aimed
at by UNCITRAL in the sphere of negotiable instru
ments.

The draft Conventions are acceptable and satisfying
as regards their contents, structures and forms. The
Hungarian Government agrees with the facultative
methods of the regulations and with the system that on
the international negotiable instruments not only one,
but two separate C6nventions should be established
namely one on Bills of Exchange and Promissory Notes
and another one on Cheques. The drafts contain a
successful compromise between the Geneva and English
Bill of Exchange system; the drafts apply a solution
convenient to practice regarding the divergence between
the conceptual views of the two systems. The Bill of
Exchange and Cheque systems established by the drafts
are sovereign and independent.

The draft Conventions are basically suitable to solve
the well-known problems, arising from the difference
between English and Geneva systems. According to the
conviction of the Hungarian Government they are apt
to the unification in the field of bills and cheques in
such a manner as is achieved in the area of docu
mentary credit.

In Hungary there is no theoretical and practical
obstacle to the widespread application of the Con
vention on International Bills of Exchange and Promis
sory Notes as well as International Cheques.

Indonesia

The Indonesian Commercial Code covers the law on
Bills of Exchange, Promissory Notes and Cheques,
which are derived from the Uniform Law for Bills of
Exchange and Promissory Notes (ULB) and the Uni
form Law for Cheques (ULC) adopted by the Geneva
International Conventions of 1930 and 1931.

The ULB and ULC came into force in the Nether
lands and, based upon the principle of concordance,
were adopted through the Netherlands Indies, which
became Indonesia in 1945. They came into force as of
January 1, 1936, for Bills of Exchange and Promissory
Notes (State Gazette 1934/562 and 1935/351), as of
January 1, 1936, for Cheques (State Gazette 1935/77)
and 562). The draft Convention on International Bills
of Exchange and Promissory Notes, and the draft
Convention on International Cheques are not merely
based upon the ULC and the ULB but also upon the
Bills of Exchange Act of 1882 (BEA) and the Uniform
Commercial Code (UCC).
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The two draft Conventions cover materials originating
from two different systems of laws namely the civil law
and the common law system. Therefore these two drafts
contain a broader substance than the Indonesian
Commercial Code.

Considering that the two draft Conventions which
provide rules for settling problems concerning inter
national payments are in line with the Indonesian
Commercial Code (subject to a reservation concerning
provisions on "signature"), they are acceptable and
would be taken into consideration by the Government
of the Republic of Indonesia.

Japan

It will be very meaningful to create, in addition to the
existing negotiable instruments governed by convention
and domestic laws, a new bill of exchange or promissory
note to be issued only for international transactions.
The Japanese Government supports the idea of adopt
ing a new multilateral convention creating such an
instrument. The present texts of the draft Convention
on International Bills of Exchange and International
Promissory Notes, the product of discussion in the
Working Group on International Negotiable Instru
ments of UNCITRAL, provide an excellent basis for
achieving a good compromise between the Anglo
American and Geneva systems, and the Japanese
Government (and Japanese banking and trading circles)
finds the basic principles on which the texts are drafted
acceptable.

Netherlands

The Netherlands expresses its apprecIatiOn to the
UNCITRAL Working Group on International Nego
tiable Instruments for having finalized two draft Con-~'

ventions designed to establish uniform provisions
governing international bills of exchange and
international promissory notes, and international
cheques. Though the draft Conventions in certain
respects fundamentally change basic rules of the civil
law system of negotiable instruments, as indeed also of
the common law system, it is realized that the proposed
uniform provisions are the outcome of carefully worked
out compromises. The Netherlands, therefore, is in
favour of continuing work on the basis of the draft
Conventions if there were sufficient support among
member States of UNCITRAL for the adoption of
uniform provisions in the form of either a convention
or a model law.

Though the Netherlands thus expresses its willingness
to co-operate actively with other Governments, it must
at the same time express its doubts whether the
establishment of a third system of negotiable instru
ments law would add measurably to legal certainty in
the area under discussion. The fact that the two major
systems of negotiable instruments law differ in im
portant aspects has not, to any significant extent,
impeded the use of negotiable instruments in settling

international payments. Having regard to the large
volume of payment transactions by means of such
instruments, one cannot help but note the paucity of
court decisions. It is arguable that an untried third
system, because of the unfamiliarity of many of its
provisions and the absence, at least initially, of their
uniform interpretation, might well have a detrimental
effect on the degree of legal certainty that currently
exists.

Since bills of exchange and promissory notes are
more widely used in international transactions than are
cheques, the Netherlands would prefer that further
work be focused on the draft Convention on Inter
national Bills of Exchange and International Promissory
Notes and that, consequently, work on international
cheques be deferred if not abandoned. For this reason,
the comments of the Netherlands are largely directed to
that draft Convention though they apply equally to the
draft Convention on International Cheques to the
extent that the provisions of the two draft Conventions
are similar.

The Netherlands, at this stage does not pronounce
itself on the question whether uniformity of law would
better be achieved through the adoption of a convention
or a model law. In this respect it notes that the large
measure of uniformity found in the legislation of civil
law countries is the result not so much of ratification by
States of the Geneva Conventions of 1930 and 1931, as
of the use by States of these Conventions as models for
domestic legislation.

Norway

1. The Government of Norway approves of the
proposal for two separate, independent conventions on
international bills of exchange and international promis
sory notes and on international cheques.

We acknowledge the high quality of the UNCITRAL
draft Convention on International Bills of Exchange
and International Promissory Notes. We also approve
of the thoroughness of the draft Convention and its
systematic structure. The UNCITRAL Working Group
has reached good compromises between civil and
common law and has, from a practical point of view,
proposed a sound and workable regulation.

2. The Norwegian Government supports the adop
tion of the draft Convention as a binding multilateral
treaty. The draft ought not to be adopted only as a
model for enactment. This approach would invite
deviations from the Convention during the different
national enactment processes.

3. It seems to us that the Contracting States to the
Convention providing a uniform law for bills of
exchange and promissory notes, Geneva June 7th 1930
(Norway included), will not be able to ratify an
UNCITRAL Convention without denouncing the
Geneva Convention. Norway will support proposals for
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an amendment to the Geneva Convention allowing the
Contracting States to ratify the UNCITRAL Convention
and make it applicable to international bills of ex
change and international promissory notes.

4. From a practical point of view, it is obviously a
complicating disadvantage at the same time to have two
different sets of rules regulating in essence the same
kind of negotiable instruments for international pur
poses. From our point of view, there seems to be
nothing in the draft itself that makes it unacceptable as
a general regulation common to all kinds of inter
national bills of exchange and promissory notes. If the
UNCITRAL draft Convention meets with a wide
approval, the Nowegian Government is therefore
inclined to support a revision of the Geneva
Convention by the States parties to that Convention
and with a view to harmonize it with the UNCITRAL
Convention.

5. We emphasize that the draft Convention does
not prohibit the application of the Convention to bills
of exchange and promissory notes (instruments) out
side its own scope of application as defined in articles 1
and 2. Without contradicting the Convention, a Con
tracting State may thus in its own legislation prescribe
for the application of the Convention notwithstanding
the fact that the words "international bill of exchange
(Convention of )" or "international promissory note
(Convention of )" are missing in the text of the
instrument and notwithstanding that all the places
listed in article 1 (2) (e) or (3) (e) are situated in the
same country. In the future, these possibilities might be
exploited for the purpose of harmonizing different
national laws.

6. A higher degree of correspondence between the
articles of the two draft Conventions would have been
an advantage, in particular as regards the more general
rules and principles of the first parts of the drafts. Full
correspondence between articles 1 to 33 inclusive of the
draft on bills of exchange and promissory notes and
articles 1 to 35 inclusive of the draft on cheques could
easily be achieved:

i. Articles 3 and 4 of the draft on cheques could
either be included in article 1 or 6, or be totally deleted.
As the articles now read, they seem superfluous, and
the Working Group has not found it necessary to
propose similar rules in the draft on bills and notes.

ii. Articles 8 and 9 of the draft on cheques
correspond to article 8 of the draft on bills and notes
and are easily combined in one article.

111. Articles 9 and 10 of the draft on bills and notes cor
respond to article 12 of the draft on cheques. The rules in
article 10 of the draft on bills and notes are conveniently
transferred to article 9 as a new paragraph (4).

7. The comments and examples to the draft Con
vention have been most useful. We recommend that a
similar thorough commentary accompany the final
Convention.

Spain

Our initial position in making these remarks on the
draft Convention on International Bills of Exchange
and International Promissory Notes, submitted for
comment, is one of praise and approval for the idea on
which it is based, for the objective sought and for the
steps taken to date towards that objective within the
United Nations Commission on International Trade
Law (hereafter UNCITRAL).

It is unquestionably desirable that there should be
suitable instruments for documenting international eco
nomic operations and that there should be uniform
regulations governing these instruments.

To further the purpose of making international
economic, commercial and financial exchanges possible,
the law must provide appropriate legal means for
making these international economic relations possible
and ensuring their security.

Instruments such as the bills of exchange and
promissory notes discussed here are traditional instru
ments for the exchange of goods and services. They are
used to document economic operations, which are
basically contractual, and facilitate the fulfilment of the
obligations deriving from them.

However, these instruments are at present governed
by differing sets of regulations. Supranational uni
formity has been achieved in some areas, but in any
case there are still two major systems which are quite
different, the Anglo-American system and that estab
lished under the Geneva Convention. Spain is a
signatory to that Convention but it has not incorporated
the Uniform Law into Spanish law; the legislation in
force, with minor amendments in this area, is the
Commercial Code of 1885.

The fact that there is no uniform legislation governing
the above instruments hinders their use in international
trade, not merely because of differences in the principles
implemented, but also because of ignorance and con
sequent mistrust of the relevant legislation in other
countries.

It is therefore a praiseworthy endeavour to overcome
these difficulties by establishing a uniform set of
regulations for these international instruments; accord
ingly, the main objective of the regulation should be to
achieve consistency in the formulation, interpretation
and implementation of the rules. The idea of providing
potential users with an instrument they may use
optionally, if they see fit, is also a good one. The issuer
can choose to have the instrument governed by the
Convention by referring to it explicitly, or choose not
to. However, even within these optional regulations, the
Convention will make it possible to set up a uniform
system that overcomes the existing divergences. Its
ultimate success will depend on the degree ofacceptance it
achieves. To achieve the maximum possible acceptance,
solutions must be sought that make a compromise
between the systems currently in force. Each country will
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have to relinquish part of what it considers characteristic
in its legal code. The present draft Convention is
examined in this spirit, recognizing both the desirability
and the difficulty of the task.

It should be noted before reading these comments that
the Spanish Government submitted the draft Convention
for examination and comments by organizations asso
ciated with the circles concerned by the proposals. The
present document contains quotations from the opinions
given by the Consejo Superior Bancario (Higher Council
on Banking; hereafter CSB) and the Consejo Superior de
Camaras de Comercio de Espaiia (Higher Council of
Spanish Chambers of Commerce; hereafter CSCC).

As stated above, the main concern is to work towards
consistency in the formulation, interpretation and
implementation of regulatibns. In view of this objective,
we would make a very general initial remark applying to
the draft Convention as a whole, a remark which may
appear superficial but which is of extreme importance. It
concerns the drafting, terminology and syntax used in the
draft, which, in the Spanish version at least, give cause for
serious reservations. It is paradoxical that the Com
mentary annexed to the draft Convention (A/CN.9/213,
hereafter Commentary), which is a translation from an
English original, should be more correctly written than
the original Spanish version of the draft Convention. This
is not the place for a detailed analysis of this aspect of the
draft Convention; the purpose of our comment is simply
to stress the importance ofthis matter and to suggest that
the draft should be completely revised, in consultation
with all countries having Spanish as an official language.

Other characteristics of the draft Convention, which
may also be considered "formal" but do not constitute
drafting defects in one specific version, also make these
provisions difficult to read and understand. We refer to
the excessive use of definitions, which often bring
confusion rather than clarity (see for example the
remarks in article 4) and to the continual qualifications
and cross-references (some of which will be pointed out
below) which, as the CSCC states in its opinion, make
the text exceptionally difficult to read.

In view of the international scope of the draft
Convention, great care is necessary to avoid all such
defects, which are obstacles to its interpretation. Simi
larly, because the Convention is to be implemented in
different countries by people whose legal conceptions
are different, it is especially important to avoid using
any vague concepts or subjective or ambiguous inter
pretation criteria.

At this point we shall merely endorse the opinion
given to this effect by the CSB, and point out the
danger that phrases, concepts and criteria may be
interpreted in different ways. Specific references to this
will be made further on.

Conclusions

ONE. The Spanish Government approves of
UNCITRAL's draft Convention on International Bills

of Exchange and International Promissory Notes, which
is an important stage in UNCITRAL's work on
standardizing international trade laws.

The use of these instruments in international trade
has a long history, but it is impeded at the present time
by the diversity of the legal systems. The attempt to
overcome these differences by means of an optional,
uniform set of regulations, based on a compromise
between the two great legal systems now predominant
in the world, deserves our praise and support, because
it represents an endeavour to remove existing obstacles
to the normal use of such instruments in international
trade.

TWO. In a spirit of co-operation to promote this
initiative, the Spanish Government considers it appro
priate to make use of the comments procedure in order
to put forward some views aimed at improving the
draft Convention and ensuring its future acceptance.
They are proposed subject to any subsequent develop
ments that the Spanish delegation to UNCITRAL may
make at later stages in the drafting or at the diplomatic
conference on the draft Convention, if convened.

THREE. The Spanish Government's first general
comment is that the present Spanish version of the draft
Convention requires thorough revision to correct not
only the technical terminology relating to bills and
notes but also the actual grammatical drafting. The
"Spanish original" displays serious defects which indi
cate that it was originally a translation from a text
drafted in another language. The Spanish Government
attaches great importance to this issue; it considers that
these shortcomings should be remedied by means of a
revision carried out by a group within UNCITRAL, to
include representatives of all delegations having Spanish
as an official language, and it offers to make Spanish
representatives available as of now for participation in
this task.

FOUR. Another general comment relates to the
method of presentation: the Spanish Government sug
gests that it would be desirable to simplify the text of
the draft Convention so that it is easier to read and
understand, and ultimately to interpret and implement.
The technical difficulties inherent in so complex a
subject are recognized, but it is desirable to have a
clearer presentation with, if possible, fewer definitions
and cross-references than in the present version. Simi
larly, it would be desirable, to ensure wider acceptance
of the future international instruments, for the text to
be more specific and avoid the use of imprecise or
ambiguous legal concepts.

FIVE. The Spanish Government notes the omission
from the draft Convention of two fundamental issues
on which, in view of their importance, basic provisions
should be expressly formulated:

I. The procedural treatment of recourse on bills
and notes; the practical success of these instruments
depends to a great extent on such regulation.
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2. The connection between the instruments and
the underlying transactions. As this is not regulated,
the isolated reference to a specific theme, the assign
ment of funds made available for payment, appears
strange and incongruous.

Sweden

1. The Working Group has had as its aim to
harmonize the Anglo-Saxon Common Law System and
the European Civil Law system-the latter represented
by the Geneva Convention providing uniform laws for
bills of exchange and promissory notes. It is the opinion
of the Swedish Government that the draft Convention
on International Bills of Exchange and Promissory
Notes is well elaborated and that it represents a
workable compromise between the two legal systems.

2. However, the Working Group has confined the
Convention to be applicable only to negotiable in
struments of an international character. Consequently,
the Convention is not intended to replace the national
legislation in this field. This could imply that States
Parties to the intended Convention would have double
legislations for bills of exchange and promissory notes.
For several reasons, such a situation could not be
deemed to be very appropriate, at least not as far as
Sweden is concerned.

3. Apart from the inevitable complications in having
two parallel systems with differing provisions, it may be
observed that there would still exist bills of exchange of
an international character which would not be covered
by the draft Convention. This is the case regarding e.g.
bills which are drawn and payable in the country where
both the drawer and the drawee have their residence
but which are later endorsed to a person in another
country.

4. For the reasons mentioned, the need for conven
tions concerning only international negotiable instru
ments may be questioned. In the view of the Swedish
Government it must be deemed more important to
strive for harmonizing the legislations concerning
national negotiable instruments. If such a harmoniza
tion is achieved, this would also solve the problems as
regards international payments.

5. The Geneva Convention has to a considerable
extent meant a harmonization of the national legis
lations in this field. However, many States have chosen
not to become Party to this Convention. Besides,
development has made some of its provisions unsuitable
or at least impractical.

In a document elaborated for the attention of the
Council of Europe the Swedish Government has raised
the question whether. time has not come to make a
general revision of the Geneva Convention. As stated in
the said document, such a revision should· be under
taken on a universal basis. In the view then expressed
by the Swedish Government, some organ within the
United Nations, e.g. UNCITRAL, would be the
appropriate forum.

6. A reVlSlon of the Geneva Convention would of
course not be required if the work already undertaken
by UNCITRAL should result in uniform laws for both
international and national instruments. Thus, an alter
native to revising the Geneva Convention could be to
enlarge the scope of the present draft Convention.

7. The present draft Convention is now to be
discussed at the seventeenth session of the UNCITRAL.
It has been decided that this discussion should concern
key features and major controversial issues. The Swedish
Government proposes that this discussion include the
question of amending the present draft Convention in
such a way as to make the Convention acceptable also
as regards national instruments. It is obvious that such
a revision would strongly benefit from the work which
has already been carried out in the UNCITRAL
Working Group.

8. Considering its principal attitude as regards the
present draft Convention the Swedish Government does
not at present wish to make detailed comments on the
particular articles. It may be noted, however, that the
draft texts apparently solve all the problems pointed
out in the document that Sweden presented to the
Council of Europe, as far as international instruments
are concerned. This is satisfactory. In comparison to
the Geneva Convention, the present draft Convention is
more flexible as regards the proceedings for recourse.
This also seems expedient.

9. On the other hand, the Swedish Government
would like to express its doubts as to the rules in the
present draft concerning the rights of the hold~r of an
instrument and the defences of a party agamst the
holder, especially when it comes to the effects of forged
signatures or other unauthorized acts.

The proposed rules, apparently motivated by the
concept that a party should know his endorser, may
have certain disadvantages. For instance, they would
probably make people less inclined to receive endorsed
instruments, especially in commercial relations. How
ever, the Swedish Government is aware of the fact that
the proposed rules are part of the compromise between
the two legal systems. Applied on international instru
ments only, the provisions seem acceptable from a
Swedish point of view.

Union of Soviet Socialist Republics

From the point of view of their content, structure
and form the draft Conventions are, on the whole,
satisfactory and acceptable, as is the method of
presentation, i.e. regulation of international bills and
notes and of international cheques in two separate
documents.

United Kingdom of Great Britain and Northern Ireland

The general observation that Her Majesty's Govern
ment would like to make in respect of the above draft
Convention is that to be effective such a Convention



36 Yearbook of the United Nations Commission on International Trade Law, 1984, Volume XV

has to be mandatory. The only other general point is
that this branch of the law is becoming less important
and that real interest is shown in the law relating to
international payments made by electronic transfer of
funds.

United States ofAmerica

The United States generally approves the draft
Convention on International Bills of Exchange and
International Promissory Notes. The United States
supports the proposal that the Convention be adopted
as a multilateral treaty, but is doubtful of the utility of
adopting these provisions as a model law. The United
States regards this draft Convention as a workable
compromise between two fundamentally different legal
systems. Therefore, these comments are directed pri
marily toward implementing the compromise policy
decisions of the Working Group rather than toward
reopening them.

The draft Convention on International Bills of
Exchange and International Promissory Notes is an
attempt to establish a settled body of law to govern
items of international commercial paper that are
expressly designated on their face as controlled by the
Convention. These items would not be subject to the
uncertainties of conflict of law decisions. The draft
Convention proposed by the Working Group does not,
therefore, attempt to reform the laws applicable to
domestic paper, or even the laws applicable to all
international commercial paper. Rather, the draft Con
vention provides rules for a restricted category of
international paper-rules which are certain and which
are adapted to the practices of the commercial com
munity in States with different legal systems. To
accomplish this goal, the Working Group had to reach
a compromise between fundamentally different sets of
legal rules concerning commercial paper. The United
States believes that the draft Convention has success
fully achieved such a compromise and that the rules
established are adaptable to commercial practices in the
United States. The United States thus supports the
draft Convention as a means of furthering certainty in
the rules applicable to international commercial trans
actions.

The United States believes that the proper use of the
draft rules to further certainty in international com
mercial transactions is through the adoption by States
of a convention applicable to designated international
commercial paper. The use of this draft as a "model"
for enactment by States would invite its amendment
during the enactment process, detracting from uni
formity and creating uncertainty. Parties to instruments
would still feel a need to learn foreign law and consult
foreign counsel, and the major potential benefits of the
Convention would be lost. Use as a model law would
also retain all the present problems and perhaps even
exacerbate them by adding yet another system of rules
to be considered. Furthermore, promulgation as a
model would be perceived as the weakest possible
endorsement of the draft.

The current draft Convention is a compromise
between two basically different systems of domestic law
on commercial paper: civilian and common law. Each
of these systems now has several variations as imple
mented in different States. In many respects, the
compromise in the draft Convention is fundamentally
different from current United States law on commercial
paper. Examples include omission of the entire concept
of "negotiation" in article 12; giving the status of
"holder" to a person in possession of an instrument
through a necessary, but forged, endorsement in
article 14; and relieving of liability a payor who pays
an instrument bearing a forged necessary endorse
ment in article 23. Other examples include creating in
articles 42 and 43 the concept of a "guarantor" who has
characteristics of both the civil law avaliste and the
common law guarantor and accommodation party; and
requiring protest as a condition precedent to liability of
secondary parties in article 55, while not requiring
notice of dishonour as a condition precedent to liability
of secondary parties in articles 60 and 64. These
differences will create difficulty in adapting the draft
Convention to our commercial practices in the United
States. However, these rules seem adaptable to United
States commercial practices. Thus, in the spirit of
compromise, the United States is favourably disposed
to the present draft, even though some difficulties can
be anticipated.

The article-by-article comments of the United States
are directed primarily to improving the drafting of the
Working Group and carrying out its decisions, rather
than seeking to overturn or reopen the compromises
struck. Although the comments make some important
proposals, the proposals seek to clarify the draft and to
eliminate problems which would otherwise arise in
common law courts.

The United States strongly urges that a commentary
accompany the final text. The existing commentary has
been prepared at the request of the Secretariat and has
thus far accompanied the draft Convention as an
explanation of its provisions. It has proved most
helpful to bank counsel, practitioners and law pro
fessors in the United States who have studied the draft
Convention. A commentary on the Convention finally
adopted would facilitate efforts to have the Conven
tion accepted by States. As the draft Convention
contains a number of concepts which are unknown in
common law systems, a commentary would be of
special importance to a common law country such as
the United States.

The United States proposals have been prepared
with considerable restraint. In view of the limited
time for consideration of the draft Convention at a
diplomatic conference, the already long period of
work on the draft by the experts on UNCITRAL's
Working Group, and the complexity of the subject
matter, It seems desirable that the number of
proposals made to UNCITRAL at this stage and
ultimately at a diplomatic conference be kept to a
minimum.
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Uruguay

The draft Convention under consideration creates
new types of negotiable instruments, the international
bill of exchange and the international promissory note,
which are suitable and appropriate instruments for
international trade and are governed by an inter
national trade convention. This Convention will obviate
conflicts of interpretation regarding the applicable law
and will therefore facilitate trade.

The text of the draft Convention on International
Bills of Exchange and International Promissory Notes
does not give rise to any general objection. On the
contrary, it appears to offer an excellent and appropriate
set of rules suitable for application in different coun
tries, notwithstanding differences in their international
legislation.

Some of the solutions adopted in the draft Con
vention differ from those adopted in our internal law,
but they are not incompatible to the extent of their
approval being inadvisable.

Yugoslavia

1. Yugoslavia commends the results of the Working
Group on International Negotiable Instruments of the
United Nations Commission on International Trade
Law (UNCITRAL) and considers it to be a considerable
effort toward the unification of the existing legal rules
of the common law system and the system based on the
Geneva conventions in the field of the bills of exchange
and cheques.

The draft Conventions take more account of the
needs of contemporary financial transactions than the
laws and practices existing in the world today. The
general impression is however that both draft Con
ventions pay attention to the interests .of the creditors
rather than those of the debtors, which is not in the
interest of developing countries.

2. Although the draft took note of the solutions
offered by the two legal systems in the world, there
prevail, nevertheless, concessions to the common law
system, a difficulty which the jurists and businessmen of
the so-called system of Geneva conventions will have to
encounter. This general impression can be illustrated by
the fact that, under the draft Convention, a bill is
linked to the underlying transaction (which is the
attitude of the common law States), turning thus from
an abstract to a causal transaction.

3. The decision to include promissory notes in the
draft Convention on International Bills of Exchange
was a good one. Promissory notes are not only more
frequently used in the world today but they are more
effective (there is no need for acceptance or protest,
etc.) and they ensure greater legal security. In this
respect, the draft Convention marks a progress in
comparison with the instruments which have not given
this type of a bill due attention.

4. The texts of the draft Conventions on Inter
national Bills of Exchange and Promissory Notes and
on International Cheques are very similar, even in cases
when a distinction should have been made between
them. International transactions in recent years have
offered ample proof of the important differences
between the two negotiable instruments (a bill is a form
of credit and a cheque a form of payment). Therefore, it
was expected that the two drafts would differ much
more. The application of the provisions relating to bills
of exchange to cheques can have adverse effects in
practice. Consequently, it is necessary that the draft
Convention on International Cheques be thoroughly
reviewed, having in mind the purpose of the cheque in
international transactions.

5. Despite the intention of the draft Conventions to
deal with international bills of exchange and inter
national cheques in a comprehensive manner, it is hard
to imagine that they have managed to settle all the
problems which may arise as a result of the use of these
instruments in international transactions. Hence, it
would be advisable either to amend the draft Con
ventions so as to include the provisions concerning the
conflict of laws, or to prepare another draft convention
to regulate the matters pertaining to International
Private Law.

B. Specific comments on individual articles

CHAPTER ONE. SPHERE OF APPLICATION
AND FORM OF THE INSTRUMENT

Spain

The chapter heading seems unfortunate; the first
phrase applies to the Convention and the second
applies to the two instruments which it regulates.

ARTICLE I

Spain

Sphere of application of the Convention: there are
two separate provisions applying to this, article I,
paragraph (1), and article 2; these might be rewritten.

An essential characteristic of the Convention is its
optional nature. It applies to those bills and notes
called international only if the drawers or makers
decide that they shall be subject to the Convention.

Therefore, although the Commentary on the draft
Convention states that paragraphs (2) and (3) of
article I make this optional nature clear, it would seem
advisable for it to be made explicit in the provision
defining the Convention's sphere of application. As it
stands, article I (1) merely states that "This Convention
applies to international bills of exchange and inter
national promissory notes"; paragraphs (2) and (3)
establish what international bills of exchange and
promissory notes are by listing the requirements, the
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first of which is that the text should include the words
"international bill of exchange. Convention of ...", by
which the issuer opts to make the instrument subject to
the Convention. Thus, the adjective "international" is
reserved exclusively for bills and notes that are subject to
the Convention. In view of the fact that the Convention
is optional and, consequently, that not all international
bills and notes will be within its sphere of application, it
would be preferable for paragraph (1) to refer explicitly
to its optional nature, and for paragraphs (2) and (3) to
establish the requirements that instruments have to
meet in order to be considered international and to be
covered by the Convention, instead of attempting a
comprehensive definition of "international" instruments
("An international bill of exchange/promissory note is
a written instrument which: ... ").

United States ofAmerica

For common law nations there is an important
problem if they become a party to the Convention on
International Bills of Exchange and International
Promissory Notes but not to the Convention on
International Cheques. In the common law system a
cheque is considered a particular type of bill of
exchange and therefore the Convention on International
Bills of Exchange and International Promissory Notes
could be regarded as applicable to cheques if no other
convention applies, unless the Convention on Inter
national Bills of Exchange and International Promissory
Notes provides that it does not apply to international
cheques. The United States therefore recommends that
article 1 include a provision to the effect that the
Convention does not apply to international cheques.

Article 1 (2)

Spain

Form of the instrument: The parts of the definition
contained in paragraphs (2) and (3) are the formal
requirements for the instrument. The list should reflect
this, and not be formulated in the definition style used
in the present draft.

United States ofAmerica

Paragraphs (2) and (3) of article 1 state that a
qualifying bill or note must be a "written instrument".
The term "written" is not defined in the Convention,
and comment 4 indicates that the draftsmen deliberately
omitted such a definition. The United States proposes
that such a definition be added to article 1. In
particular, the definition should require that any
"Signed writing" meets several tests, including that the
writing be permanent and capable of physical trans
mission between parties, that it be signed in a manner
which prevents tampering, and that it contain the
signature of the issuer.

Article 1 (2) (a)

Canada

Words of invocation: In the opinion of Canada, each
of the Conventions might be deficient in stipulating that
instruments be governed by its text if the text contains
certain words invoking the Convention. We note, for
example, that the Convention will be enacted in
Chinese and Russian as well as English, French and
Spanish. There may be simple human problems of
recognizing instruments that are to be governed by the
international Convention if the key phrase appears in
Chinese or cyrillic text. It would be desirable if some
symbol, or abbreviation that is readily reproducible by
normal typewriters could be devised or adopted to aid
the process of recognition of the instruments requiring
special treatment under the Conventions.

China

Paragraph (2) (a) of article 1: "Contains, in the text
thereof, the words 'international bills of exchange
(Convention ...)'''.

Recommendation: This be changed into "Contains,
in the text thereof, the words 'international bill of
exchange (Convention of ...)', or 'bill of exchange' if
the places indicated on the bill show that it is an
international bill of exchange".

Czechoslovakia

The important question arises whether the drawer of
a bill (or the maker of a note) when using the words
"International Bills of Exchange" or "International
Promissory Note (Convention of ...)" has thereby
indicated either a choice of law or a choice of the legal
regime of the bill (note) in compliance with the
Convention. The effects of such a choice should be
specified in the text of the Convention, as follows:
article 1 (2) (a) should be amended to the effect that this
designation by the drawer (maker) constitutes also an
indication of the legal regime of the Convention; at some
proper place, the Convention should specify that
clauses according to article 1 (2) (a) or (3) (a) inserted in
the bill (note) by the drawer (maker) subject the
instrument to the regime of the Convention and bind all
holders who took it, and all subsequent parties.

It would be expedient to specify that the words
mentioned in paragraph (2), letter "a" and in para
graph (3), letter "a", and any bill (note) on the whole
may be filled in any language (in more languages also),
i.e. that the mentioned expressions may be written in
corresponding expressions of different languages.

Japan

In view of the fact that a bill of exchange or
promissory note covered by the draft Convention
would be issued for optional use in international
transactions, it is essential to ensure that the bill or note
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shall be clearly distinguishable from other existing
instruments as an international bill of exchange or
promissory note governed by the Convention. The ideal
solution would be to require persons choosing to issue
an instrument subject to the Convention to use a
universally standard form for the bill or note, which
may be attached to the Convention as an annex.
Limiting the languages which may be used in the text of
the bill or note might be another useful solution. If
these ideas are judged to be impractical, it would be
worth considering requiring that the words contained in
article 1 (2) (a) or (3) (a) be written in certain specified
languages, say, English or the United Nations official
languages, in addition to the original language.

Norway

According to subparagraphs (2) (a) and (3) (a) the
words "international bill of exchange (Convention of
...)" or "international promissory note (Convention of
...)" must appear in the text of the instrument. In the
practical handling of the instruments it is important
that these words are easily recognized. The Convention
ought to require that the words are conspicuous in the
text. The maker or the drawer can ensure that the
requirement is met. One should also consider to require
the use of a conspicuous short-title in the text of the
instrument, e.g. "UNCITRAL Convention" or the like.
Furthermore, it should be considered to work out a
standard form to be annexed to the Convention.

United States ofAmerica

Paragraphs (2) (a) and (3) (a) of article 1 state that
the words "international bill of exchange (Convention
of )" or "international promissory note (Convention
of )" must appear in the text of the instrument. This
provision is intended to make it difficult subsequently
to alter the instrument by adding the required language.
However, the required language may be buried in a
mass of printed terms and may not be conspicuous.
Thus, a bank employee might not recognize the
instrument as subject to the Convention and requiring
special handling. The United States submits that the
language required by article 1 (2) (a) and (3) (a) also be
"conspicuous".

Article 1 (2) (b)

Czechoslovakia

This provision should state specifically that a "definite
sum of money" includes an amount expressed in two or
more currencies with their conversion rates.

Article 1 (2) (c)

Mexico

The expression "at a definite time" is inadequate; all
obligations must be met at a definite time. It is more

consistent with legal usage to speak of a bill being
payable on demand or on a specific day.

Suggested wording: "Is payable on demand or on a
specific day."

Spain

It seems inaccurate to use the phrase "at a definite
time", which is intended to include both maturity "on a
stated date" and maturity "by instalments at successive
dates", or any other method given in article 8. It would
be sufficient for subparagraph (c) to say "maturity"
which is defined in article 4 with a cross-reference to
article 8. Such is the wording of the French version of
the draft ("echeance").

Article 1 (2) (e)

Czechoslovakia

Paragraph (2) and paragraph (3) contain, apparently,
necessary requisites of an instrument even in the
absence of an express provision that the instrument is
not an international instrument when a requisite is
missing. The position under the provisions under letter
"e" is still more indistinct. To set up the international
character of the instrument the drawer or maker is
required to situate two specified elements of his written
declaration into two different States, but there is not
any provision whether all these elements must be
included, at one same time, in the bill (the note); in
other words it is not clear if the place of drawing, the
address of the drawee, the address of the payee, the
place of payment are the indispensable requisites of the
bill (note). We are observing that the address of the
drawer has not been mentioned usually. Perhaps the
address of the drawer and the place of payment are not
indispensable requisites of a bill (note), if article 51,
letter "b" of the draft Convention is taken into respect.
Article 11 which explains the above said indistinctness,
to some degree, might be included into article 1.

Japan

In (2) (e), a bill of exchange covered by the
Convention is required to show that at least two of the
places listed in 2 (e) are situated in different States. It is
questionable whether a bill should qualify as an
international bill of exchange merely because it shows
that the place indicated next to the name of the drawee
and the place of payment are situated in different
States. The Japanese Government proposes that the
places listed in (2) (e) be grouped (e.g. (i) and (ii); (iii)
and (v); (iv» and that (2) (e) should provide that an
international bill of exchange governed by the Con
vention shall show that at least one of the places in one
group and one of the places in another group are
situated in different States.

In order to determine whether places shown on the
instrument are situated in different States, it would be
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necessary to require that the instrument indicate the
names of the States in which the places are situated.
The text of the Convention should state this clearly.

According to article 1 (2) (e) or (3) (e), an instrument
showing that only two of the places listed there are
situated in different States shall qualify as an inter
national bill of exchange or promissory note governed
by the Convention. Thus, an instrument which shows
neither the place where it is drawn or made nor the
place of payment can qualify as such under article I.
However, these two places are regarded as essential
factors determining the law applicable to issues that are
not covered by the Convention. Therefore, the Japanese
Government proposes requiring that these two places
be stated in the text of the instrument as indispensable
requisites.

Spain

One of the "requirements" stands out because it is
more a substantive than a formal one; it determines
when an instrument is international and may be subject
to the Convention. It is dealt with in the subparagraphs
(e) under paragraphs (2) and (3), and it would seem to
be out of place among the other requirements. This
provision states that a bill of exchange/promissory
note is an instrument which "shows that ... two of the
following places are situated in different States", but it
does not specify the form in which this information
must be shown.

The statement of these requirements should be
stricter, and it should also explain the form in which the
different places are described: whether the State alone is
sufficient-as stated in the Commentary-or whether,
where appropriate, the city, domicile or street address
must be specified. As it stands, article 1 does not say
what "places" or domiciles have to be shown on an
instrument for it to be complete, and this is critical in
view of the distinction in article 4 between a protected
holder and an unprotected holder.

Once the mandatory data and the form in which they
are to be shown have been specified, it will be possible
to establish that an instrument is international by
reference to places located in different States.

Article 1 (2) (f)

Spain

As regards the formal requisite of the signature, see
the comments on article 4.

Article 1 (3) (a)

China

Paragraph (3) (a) of article I: "Contains, in the text
thereof, the words 'international promissory note (Con
vention of ...)'''.

Recommendation: This be changed into "Contains,
in the text thereof, the words 'international promissory
note (Convention of ...)', or 'promissory note' if the
places indicated on the note show that it is an
international promissory note".

Article 1 (4) and article 2

Spain

Two qualifications relating to the internationality of
instruments are contained in article 1 (4) and article 2.

The former provision carries the formal aspect too
far as a test of the internationality of an instrument; it
leaves room for the Convention to apply even when it is
untrue that the places shown on the instrument are in
different States. This has been pointed out by the
CSCC, which claims that the drawer is thus enabled to
escape regulation by the national law of his State, on
his sole initiative, merely by falsifying the fact of
internationality. It would be desirable for the Con
vention to specify more strictly the exact consequences
of false statements regarding places, and of an instru
ment having no real international character.

Article 2 introduces another qualification relating to
"internationality", namely that the Convention applies
even when the States shown on the instrument are not
Contracting States. This provision could have been
made directly in the previous article, after the reference
to different States, thus making article 2 unnecessary.
Although the Commentary gives a detailed discussion
of the matter, arguing that the solution in the draft
Convention is the most appropriate one for developing
the use of such instruments, the problems of conflict of
law raised by this formulation should not be passed
over; for this reason, the CSB has suggested that a
fuller treatment of this issue would be advisable.

ARTICLE 2

Finland

According to this article the Convention would be
applicable without regard to whether the places indi
cated on an international bill of exchange are situated
in Contracting States. Obviously, this would not cause
difficulties insofar as cases concerning such bills of
exchange are brought before the courts of a Contracting
State. One may assume that a State ratifying the new
Convention would not apply the 1930 Convention to a
document called an "international bill of exchange"
although the title of the document would also corres
pond to the prescription of a bill of exchange under the
1930 Convention. One might ask, however, what
happens if such a case is brought to a court in a non
Contracting State bound by the 1930 Geneva Con
vention. The document could then satisfy the require
ments of the Geneva Convention in employing the term
"bill of exchange", even if also containing further
language, i.e. the word "international". If the court
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applied the Geneva Convention or corresponding legis
lation, this would imply an alteration in the legal
effects of the document. As a whole, however, such
changes would seem to be of a fairly minor importance.

CHAPTER TWO. INTERPRETATION

ARTICLE 3

Denmark

This provision seems malapropos and could be used
to explain away provisions of the Convention. Similar
provisions are not found in other conventions and
should therefore be deleted.

Spain

Article 3 reaffirms a principle already expressed in
other UNCITRAL conventions, and one which should
be maintained. However, this provision concerns more
the objectives to guide interpretation than the criteria to
govern it.

ARTICLE 4

(The comments relating to paragraph (7) of this
article (definition of a "protected holder") are set forth
under articles 24, 25 and 26, under the heading "holder
and protected holder".)

Australia

Article 1 of the Bills and Notes Convention and the
Cheques Convention specifies certain conditions that
need to be satisfied before a negotiable instrument can
be regarded as an international bill, note or cheque, as
the case may be. However, the draft Conventions do
not define all of the terms so specified, e.g., 'uncondi
tional order' and 'unconditional promise'. While the
BEA similarly does not define. such terms for the
purposes of Australian law, problems that have arisen
over the years in Australia as to the meaning of those
terms in the BEA could be overcome in the context of
the draft Conventions if the draft Conventions con
tained appropriate definitions. Australia, therefore, sees
merit in having terms such as those defined in the draft
Conventions to avoid, as far as possible, problems of
interpretation.

Spain

Article 4 gives a long list of definitions. The
procedure is not usual in Spanish statutes, but must be
accepted in the case of an international convention.
However, some of the definitions appear obvious and
unnecessary (e.g. Nos. 1,2 and 9, the content of which is
obvious from other articles in the draft Convention
articles 1 and 8 for example).

United Kingdom of Great Britain and Northern Ireland

It is strongly felt that the list of definitions should be
extended to include for example all parties and relevant
terms such as "drawer", "endorser", "endorsee",
"guarantor", "acceptor", "visa", "endorsement",
"acceptance", "delivery".

United States ofAmerica

Although article I requires that an international bill
of exchange and an international promissory note
contain an unconditional promise or order to pay,
article 4 does not define these terms. There are many
standard problems in this area which have been
resolved by statutes and case law, and they should not
be subject to re-opening through the omission of such
a definition. A minimum definition of unconditional
promise or order to pay should have two elements. One
is the exclusion of promises or orders to pay only from a
particular fund; the other is the exclusion of instruments
which are "subject to" other documents (though not of
instruments that merely refer to other documents). The
United States proposes that article 4 be amended to
add such a definition of "unconditional promise or
order".

The draft Condition uses the term "person" through
out, but there is no definition of the term. The United
States proposes that article 4 be amended to add a
definition of"person" which would include individuals,
corporations and other juridical entities, and instru
mentalities of a State.

Uruguay

Article 4 contains definitions of certain terms. We
note that it omits to define the drawer of the bill of
exchange and the signatory of the promissory note. We
suggest that the following definitions be included:
"'Drawer'means the drawer of an international bill of
exchange", "'Maker' means the signatory of an inter
national promissory note".

Article 4 (6)

Mexico

The reference to article 14 appears to imply that
anyone receiving an instrument legitimately through a
means other than endorsement could not be regarded as
the holder, which is an inadmissible position. Consider,
among others, the case of transfer mortis causa.

Article 4 (10) and article (X)

Canada

Reservations: There are two very significant pro
visions in the drafts that Canada considers give
unjustifiable scope for variation of the text of the
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Convention by domestic law. In article (X) in the Bills
of Exchange Convention and article 36 in the Cheques
Convention very dangerous scope is provided for local
variation. The former would vary the effect of unwritten
signatures appearing in some printed, stamped, em
bossed or mechanical medium; the latter would vary the
legal effect of a certification of an international cheque.
It appears to us that the considerable advantages of
uniformity of international legislation would be very
significantly eroded if signatory States were permitted
to vary the legal significance of unwritten signatures
and certified cheques by local law. Both provisions are
of unquestionable importance to the validity and
practical value of instruments affected. The scope of the
power that the drafts presently propose to give to
Contracting States and the significance of the Con
ventions' provisions dealing with these two points
appear to Canada to run strongly contrary to the
principle that reservations of ratifying or acceding
States may not destroy fundamental obligations of a
treaty. Therefore Canada strongly objects to the intro
duction of those provisions in the draft Conventions
and calls for their removal or, in the event that these
powers must, in the interest of compromise, be main
tained, that they be sharply curtailed.

Czechoslvakia

Though we are in favour of retaining paragraph (ID),
we recommend to place the word "also" after the word
"includes" in the first line so as to make clear that the
manual signature is to be regarded as the signature of
preference.

Denmark

For reasons of safety it does not seem reassuring that
signatures on cheques and bills of exchange can be
affixed either by a stamp or other mechanical means.

German Democratic Republic

It is considered appropriate to formulate article (X)
proposed in connection with paragraph (10) along the
same lines as those followed in article 12 of the United
Nations Convention on Contracts for the International
Sale of Goods (Yearbook 1980, part three, I, B).

Germany, Federal Republic of

On account of the increased dangers of forging
signatures no substitute of signature should be per
mitted beside facsimile signatures. To permit other
substitutes of signatures could also lead to difficulties in
business life because each kind of signature of a person
liable on a bill of exchange would have to be examined
as to its validity.

Hungary

The Hungarian Government is of the opinion that
article (X) should harmonize with article 12 of the
United Nations Convention on Contracts for the
International Sale of Goods (Yearbook 1980, part three,
I, B).

Indonesia

Article 4, paragraph (10) of the draft Convention on
International Bills of Exchange and International Prom
issory Notes lays down the meaning of "signature"
which includes a signature by stamp, symbol, facsimile,
perforation or other mechanical means.

In this connection, a reservation is entered to the
above mentioned article to the effect that a signature
placed on an international bill of exchange or a
promissory note in Indonesia must be handwritten.

Japan

Article 4 (10) is acceptable, but it is not clear what
will be the consequences of the application of article
(X). What would be the consequences if a signature
were affixed on an instrument by some means other
than handwriting in the territory of a Contracting State
which had made the declaration in accordance with
article (X)? Is it only that the signature would not
impose any liability on the person who affixed the
signature (see article 29 (1)) or that any subsequent
party who received the instrument could not become a
holder since the instrument would not show an uninter
rupted series of endorsements (see article 14 (1) (b))?

Mexico

The definition of "forged signature" is confusing in
its reference to "wrongful or unauthorized use".

In principle, wrongful use means illegal use. If what
is understood is the lack of legal authorization to make
use of mechanical means, the situation is one of no
signature, not of a forged signature. If the person who
signed (used the mechanical means) was not empowered
to do so, which appears to be the premise of "un
authorized use", it would seem to be excessive that a
forgery of this kind should affect third parties in good
faith. Anyone having the facilities and the legal
entitlement to sign using mechanical means must be
responsible for safeguarding these facilities and must
bear the corresponding risk.

Norway

The concept of "forged signature" is dealt with both
in article 4 (l0) and in article 23 (3). We suggest article
23 (3) be deleted and the rule be transferred to article
4 (ID).
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We will at this stage neither support nor oppose the
inclusion of article (X) in the final text. However, we
call attention to the difficulties which may arise from
reservations according to the article.

Spain

The definition of "signature" gives cause for concern.
We are obliged to state our serious reservations about a
provision under which a statement of will used to
establish such rigorous legal effects of obligation and
liability as those relating to bills of exchange may be
expressed by the means specified in article 4 (10). This
was the opinion submitted by the CSB. Although
article (X) of the Convention, resorting to the reser
vation mechanism, does provide that States may require
the signature to be handwritten, that option does not
circumvent the problem. The uncommon variety of the
methods of signing gives added importance to the issue
of forgery. The term "forged signature" is also defined
in paragraph (10). In regulating endorsement (article
23), the draft Convention relates the issue of forgery to
that of an agent or representative acting without
authorization, and there is also reference to this area in
articles 30 and 32. It would be desirable for the
definition of a forged signature and for the applicable
regulations to be revised jointly.

Union of Soviet Socialist Republics

Article (X) proposed in connection with para
graph (10) would enable those States under whose
legislation the validity of a contract requires a hand
written signature on the instrument, or where the word
"signature" traditionally implies handwriting, to parti
cipate in the Convention. For the purpose of securing
recognition by other Contracting States of the decla
ration provided for in this article, it would be desirable
to include in the draft an article similar in sense to
article 12 of the United Nations Convention on
Contracts for the International Sale of Goods (Yearbook
1980, part three, I, B). It might also be necessary to
introduce into the text of article (X) clarifications in
respect of the signatures to which the declaration will
refer.

United States ofAmerica

There are definitions of "forged signature" in both
article 4 (10) and article 23 (3). The definition in article
23 (3) is illustrative only and incomplete. It seems to be
both correct and of general applicability, but is limited
by its terms to "the purposes of this article"-a
limitation which the United States finds unnecessary
and confusing. The limitation suggests that this defi
nition is inaccurate in other contexts. The United States
therefore proposes that article 4 be amended to provide
a complete definition of "forged signature", which
would include both unauthorized signatures and those
beyond the scope of an agent's authority, and would be
used consistently throughout the Convention. Such a

definition should include the concepts from articles
4 (10) and 23 (3) and make their separate provisions
unnecessary.

Yugoslavia

The answer to the question whether a bill should
insist on a handwritten signature or should it be
interpreted, as in article 4 (10), in broader terms, is not
a simple one. This is all the more so, since it is difficult
to prove, by virtue of article 23 (3), that an un.,.
authorized person has signed the instrument if facsimile
is used instead of signature.

Article 4 (11)

Czechoslovakia

We would agree to this provision, provided that the
notion of fictitious currency established by intergovern
mental institutions or intergovernmental treaties will be
specified with greater precision.

Denmark

We support the inclusion of article 4 (11) in the final
text.

Finland

This provision is considered useful and its retention is
therefore supported.

German Democratic Republic

The proposal to add a new paragraph (11) con
cerning the inclusion of a monetary unit of account in
the terms "money" or "currency" is acceptable. If such
a provision is adopted, it will be necessary, however, to
refer to a monetary unit of account also in article 71.

Union of Soviet Socialist Republics

It appears that acceptance of paragraph (11) would
extend the scope of use of international instruments by
making it possible to draw instruments in transferable
roubles and other units of account. The use of a unit of
account to express the sum payable by an instrument or
the currency of payment does not in principle conflict
with the other provisions of the draft Convention
pertaining to the sum payable by an instrument (articles
6,7 and 71).

United States ofAmerica

The article includes only a partial definition of
"money" and "currency".....,.one relating only to SDRs.
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The partial definition does not make clear whether it
refers only to official physical currency of a State (such
as dollar bills), but in article 71 on payment it seems to
be used in a broader sense so as to include immediately
available credit. The United States therefore proposes
that article 4 (11) be amended to include in the
definition of "money" and "currency" both official
physical currency and immediately available credit.

The United States supports the inclusion in the final
draft of the Convention of the language of article 4 (11)
which is now in brackets.

International Monetary Fund

We note that article 4 (11) of the bills and notes
convention and article 6 (9) of the cheques convention
contain a proposed definition of "money" or "currency"
which reads:

" 'Money' or 'currency' includes a monetary unit of
account which is established by an intergovernmental
institution even if intended by it to be transferable
only in its records and between it and persons
designated by it or between such persons."

It occurs to us that this definition might be im
proved. For this purpose we would suggest:

"'Money' or 'currency' includes a monetary unit
of account which is established by an intergovern
mental institution and which is transferable among
the members of this institution or other entities as the
institution may prescribe."

An important effect of this provision would be to
make it clear that instruments could be drawn or made
subject to the conventions that call for payment in a
specified currency while being denominated in special
drawing rights. It would also permit participants inthe
Fund's Special Drawing Rights Department and other
holders prescribed by the Fund to avail themselves of
the rules of the conventions, should they find this to be
of advantage, in respect of instruments that they might
issue that are both denominated and payable in special
drawing rights. These effects are explained in the
commentary at paragraphs 24 and 25.

We note that the proposed diefinition of "money" or
"currency" is still tentative. We would urge that it be
adopted substantially in the form that we have suggested
and that consequential amendments to the conventions
be made accordingly.

ARTICLE 5

Denmark

According to this provision a person is also in bad
faith if he could not have been unaware of the existence
of a fact. In English, the correct term for this concept is
"constructive knowledge" the implication of which
would seem to be that a person wilfully seeks not to

acquire knowledge of some specific issue. A person
should also be seen as acting in bad faith if he ought to
have acquired a special knowledge.

Germany, Federal Republic of

According to this provision, "knowledge" is con
sidered to be present not only in the case of positive
knowledge but also in the case, in which a person could
not have been unaware of the existence of a fact.
According to the Commentary, this wording implies a
presumed knowledge. This might lead to the objec
tionable conclusion that the person concerned has the
burden to prove his ignorance. Moreover, this defini
tion does not make quite clear whether it corresponds
to "gross negligence" under article 16, paragraph 2 of
the Geneva Law on Bills of Exchange or to "know
ingly acting" under article 17 of the Geneva Law on
Bills of Exchange. It is to be feared that with that
unprecise clause the courts in the various States would
arrive at completely different requirements as to the
element of the knowledge of a fact.

Spain

The "general provisions" on interpretation end with
article 5, which interprets what is understood by having
knowledge of a fact. The first part of the provision is
unnecessary; there is no need to say that "a person is
considered to have knowledge of a fact if he has actual
knowledge of that fact". The second part of the article
establishes a presumption: a person is considered to
have knowlepge of a fact if he could not have been
unaware of its existence. In view of the great im
portance that knowledge or unawareness of a fact will
in many cases assume under the draft Convention, this
presumption should clearly be more carefully refined
and regulated. The CSCC made this point and recom
mended greater clarity as to the meaning of the
presumption.

It must be borne in mind that the holder's protection
will fundamentally depend both on the instrument's
being complete and on the knowledge we are discussing
here. This system is in conflict with the Spanish one,
which is based on the presumption of "bona fides".

ARTICLE 6

Article 6 (aj

Czechoslovakia

We recommend that this provision should include the
provision set forth in article 7 (4) according to which it
is necessary to indicate in the instrument the rate of
interest, and that otherwise the interest clause is to be
regarded as not written.
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Spain

Articles 6 and 7 establish, at some length, the
provision that instruments may be paid with interest.
Such provision does not exist in Spanish law. It does in
the Geneva system, but in a more restricted form. This
is a laudable innovation, but the regulations are not
entirely satisfactory.

United States ofAmerica

Article 6 provides that an instrument is deemed to be
payable for a definite sum even though it is to be paid
with interest. There is significant statutory and case law
in the United States that the interest rate must be
stated, though the modern commercial tendency is to
issue "floating rate" notes in which no fixed rate is
stated. This tendency is reflected in the recent modifi
cation of UCC section 3-106 in Louisiana to permit
"floating rate" notes to be negotiable. The United
States therefore suggests that article 6 (a) be amended
to clarify whether interest rates must be fixed or not
and suggests that the amendment permit "floating rate"
to be negotiable. Such an amendment would ensure
wider application and greater use of the Convention.

Article 6 (b) and (c)

Spain

The proviSIOn in article 6 for instruments with
successive instalment dates appears to us to raise
serious problems. This provision may prove to be well
inspired, but it requires greater development in the
Convention of specific requirements regarding accept
ance, payment, regularity of payment, etc. For example,
article 69, which states that the holder is not obliged to
take partial payment, should provide an exception for
instruments with successive instalments. In any case, we
believe that the provision for instalments, combined
with that for two or more jointly and severally liable
parties, could make the discharge mechanism for bills
of exchange exceptionally complicated.

Yugoslavia

An instrument payable by instalments is not provided
for under the Geneva Conventions, and is contrary to
the notion of the instrument as an abstact transaction.
If this draft article is accepted, an instrument payable
by instalments will create problems with respect to
protest and presentment for payment.

ARTICLE 7

Article 7 (1)

China

Paragraph (1) of article 7: "If there is a discrepancy
between the amount of the instrument expressed in

words and the amount expressed in figures, the amount
of the instrument is the amount expressed in words."

Recommendation: This be supplemented by adding
" ... in case there is a mistake in the amount expressed
in words, too, the instrument should be dishonoured."

The reason: It is impossible to deal with an instru
ment in which the amount expressed in figures is
500,000 and the amount expressed in words is "five
hundred and five hundred", with the word "thousand"
missing.

Czechoslovakia

We recommend that this proviSIOn specify that the
lowest amount be retained in those cases where the
amount is expressed several times in words or several
times in figures and there is a discrepancy between
them.

Article 7 (2)

Czechoslovakia

It should be clarified whether the sum payable by an
instrument is a "definite sum of money" for the
purposes of article 1 (2) (b) in those cases where the
currency indicated ha!> the same description in different
States but is not the currency of the place of payment
(e.g. payment is to be made in Switzerland in dollars).

Article 7 (4)

China

Paragraph (4) of article 7: "A stipulation stating that
the sum is to be paid with interest is deemed not to
have been written on the instrument unless it indicates
the rate at which interest is to be paid."

Recommendation: This be supplemented by adding
". .. or indicates that interest is to be paid at
international market rate at a definite time and place".

The reason: Considering the constant changes in inter
national market rates, it is hardly possible to fix the
interest rate for a time-bill in advance; sometimes the
interest rate is to be calculated at a floating rate, i.e.,
according to the international market rate on the day of
payment.

Norway

According to paragraph (4), a stipulation in the
instrument stating that the sum is to be paid with
interest, is without effect unless it indicates the rate at
which interest is to be paid. It is unclear whether a
reference to a rate of interest extrinsic to the instrument
(for example to a certain rate in a certain market) will
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be recognized. We suggest that paragraph (4) be drafted
in the same way as article 6 (d) according to which the
instrument may refer to an extrinsic rate of exchange.

Spain

Regarding article 7 (4), under which the interest
clause is deemed not to have been written unless it
indicates the rate of interest, we feel it would be
preferable to establish a presumption, rather than
giving scope for inadequate statement by the drawer.

Yugoslavia

Under articles 6 and 7, all instruments, not only those
payable at sight, bear interest. If such a broad
conception is accepted, there may be difficulties in
case of the failure to indicate the date of the instrument
or the date of payment. Therefore, it is not clear how
the interest on such instruments will be calculated.

ARTICLE 8

Japan

Article 8 is generally acceptable. However, in view of
the following points, it needs further study.

(1) Article 8 (2) is not sufficiently clear as regards
the endorser. It is unclear whether or not this provision
imposes a secondary liability on an endorser making an
endorsement after maturity.

(2) The Convention should provide in its text rules
on the calculation of time and the treatment of holidays
additional to article 8 (8).

Article 8 (1)

China

Paragraph (1) of article 8: "An instrument is deemed
to be payable on demand: ... (b) If no time of payment
is expressed."

Recommendation: There should be an express stip
ulation on how to determine the period of its
circulation or validity (Le., prescription).

Denmark

We find it undesirable, as these rules are international,
that according to paragraph (1) (a) it is sufficient that
the bill of exchange contains ". .. words of similar
import ...". It seems most practical to use a uniform
terminology on the time for payment. The said pro
vision might therefore appropriately conclude with the
words " ... at sight or on demand or on presentment".

Article 8 (2)

Canada

Canada believes the words "acting after maturity"
should be added to the end of the section as presently
drafted to ensure that the instrument is only regarded
as being payable on demand as regards those persons
who become parties to it by their signature after
maturity.

Article 8 (3)

Mexico

See comments on article 1 (2) (c) regarding the
expression "at a definite time".

Article 8 (4)

China

To be amended as follows: "The time of payment of
an instrument payable at a fixed period after date starts
at the date of the instrument and ends at the date when
payment becomes due."

Article 8 (5)

Mexico

The text should state that the maturity of a bill
payable at a fixed period after sight is determined by
the date of its presentation for accepance. What
happens if the instrument is not accepted?

Suggested wording: "The maturity of a bill payable
at a fixed period after sight is determined by the date on
which it is presented for acceptance."

Article 8 (7)

Mexico

The date of presentation should be indicated on the
note~ It is suggested that this paragraph be brought into
line with the solution given in connection with article 38,
paragraph (3).

ARTICLE 9

Article 9 (1) and (2)

Denmark

The provisions of paragraph (2) (b), allowing payment
to be made to two or more payees, may prove
impractical where the addresses of all payees are not
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known, except where in the alternative the instrument is
payable to any of them.

Indonesia

The Indonesian Commercial Code does not contain a
provision whereby a bill or note may be drawn or made
by two or more drawers or makers or may be payable
to two or more payees.

It is to be noted that if the drawers/makers or payees
are regarded as a unity, it is not contrary to the civil
law system which considers the issuance of a bill or
note as an underlying transaction between the drawer
and the payee.

Uruguay

We suggest an improvement in the drafting so that
the text would read as follows:

(1) "A bill may:

"(a) Designate two or more payees"

(2) "A note may:

"(b) Designate two or more payees."

Article 9 (3)

Czechoslovakia

The final sentence is not clear. Payment to all holders
to be made at the same time will be difficult from the
technical point of view unless divisible payment would
be split in equal portions among all holders.

Spain

Article 9 raises an interesting problem by providing
that, when there are two or more payees, they must
exercise their rights jointly unless they are designated in
the alternative. It would seem that the rule should be .
the reverse, as suggested by the CSCC. Similarly, it
would be desirable to indicate that the parties are
jointly and severally liable when, for example, there are
two or more drawers.

That the parties are jointly and severally liable is
clear from article 65, but problems may arise between
this and the requirement for holders to exercise their
rights jointly. Thought should be given to the case of a
co-payee-endorser, with joint and several liability, who
makes payment to a subsequent holder and who later,
when he wishes to recover from those liable to him
under article 67, is unable to do so without co
operation from the other co-payees; or again, the case
of two or more drawers of whom one makes payment
to redeem the instrument and has later to recover from
the acceptor.

Uruguay

The rule in article 9, paragraph (3) is clear, but is
perhaps lacking in that it does not refer to the case
where the instrument is drawn in favour of A and/or B,
as mentioned in the commentary (paragraph 6).

We suggest that the following text be added:

"If it is indicated on the instrument that it IS

payable to alternative or joint payees, it shall be
undestood to be payable to all those designated."

ARTICLE 10

Article 10 (a)

China

Article 10: "A bill may: (a) Be drawn by the drawer
on himself;"

Recommendation: This be supplemented by adding
"and regarded by the holder as an international
promissory note;"

The reason: A bill drawn by the drawer on himself is
by nature a promissory note, so the holder may treat it
in pursuance of the regulations governing international
promissory notes.

Article 10 (b)

Canada

This paragraph may only be properly construed if
read in conjunction with paragraph (a) on the same
article. On the principle that independent provisions of
a statute should stand alone, paragraph (b) should be
amended to read "be drawn payable to the drawer's
order".

ARTICLE 11

China

Paragraph (1) of article 11: "An incomplete instru
ment which satisfies the requirements set out in
subparagraphs (a) and (j) of paragraph (2) ... may be
completed and the instrument so completed is effective
as a bill or a note."

Recommendation: The article be deleted.

The reason: According to article 1, an international
bill of exchange and an internatioal promissory note are
written instruments which must satisfy the requirements
set out in subparagraphs (a), (b), (c), (d), (e) and (j)
respectively of paragraphs (2) and (3). The stipulation
that a written instrument which satisfies only the
requirements set out in two of the six subparagraphs is
an "incomplete instrument" which may be completed
contradicts the spirit of article 3. At the same time, by
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accommodating itself to unreasonable circumstances,
thus reducing the quality of an international instrument,
and by failing to specify who is to complete an
"incomplete instrument", the article may give rise to
unnecessary disputes.

Czechoslovakia

We suggest that it be specified whether the completion
of an instrument is effective "ex tunc" or "ex nunc".
Solution of this question may often be of importance in
practice.

Yugoslavia

An incomplete instrument is often used in international
transactions, therefore it is commendable that the
provisions relating to such an instrument were included in
the draft Convention. Here, it is proposed that the draft
provisions concerning such instruments be amended. In
order to ensure legal security, it is necessary to specify, in
addition to the requirements set out in article 11, that an
incomplete instrument should bear the signatures of the
drawer and the acceptor or the endorser. In other words,
the Convention should provide that only certain persons
may complete an incomplete instrument.

A distinction between an incomplete instrument and an
ineffective instrument is not clear. The Convention
should stipulate that in the case of an incomplete
instrument one or more essential elements are "deli
berately" omitted so that they may be completed later on
by an authorized person (indicating the authorized
persons).

Under the draft Convention, the holder of an
incomplete instrument is not a protected holder, which
means that defences based on the underlying transaction
may be set up against him. This solution is not advisable
as it may slow down the circulation of an instrument.

CHAPTER THREE. TRANSFER

Spain

We propose that the chapter heading in the Spanish
version be changed to "TransmisiOn", which is the more
correct legal term when referring to bills of exchange.

ARTICLE 12

Mexico

The transfer of instruments other than by endorse
ment is not regulated. This omission suggests the
impossibility of transferring the instrument by means
other than through negotiation, which is inadmissible.
It is suggested, therefore, that the opening phrase read:

"For the purposes of this Convention, an instrument is
transferred:" .

Uruguay

We should like to see added to article 12 a provision
establishing clearly that the instrument is transferred by
endorsement even if it does not contain the words "to
order".

The absence of a requirement that these words be
entered on the instrument is due to the context and is
explained in the commentary thereon (especially the
commentary on article 16), but the clarification would
in our view be desirable.

ARTICLE 13

Spain

The most important point to make about this
chapter, regulating endorsement, is that it enables the
instrument to be converted into a bearer instrument.
Although the payee has to be specified in person when
the instrument is issued, the endorsement provided for
in the Convention not only makes it possible, but
apparently normal practice, to transfer the instrument
to bearer; article 13 provides that an endorsement may
be special, in which case the endorsee is identified, or in
blank. The usual endorsement would thus appear to be
in blank; it may indicate that the instrument is payable
to any person in possession (article 13), but if there is
no indication the signature is sufficient to make the
person in possession a legitimate holder (article 14).
Thus endorsed, an instrument functions as a bearer
instrument and may be retransferred "by mere delivery"
to a new transferee (article 12). Moreover, since a bill
may be drawn to the drawer's own order (article 10), it
can be established as a bearer instrument by the drawer
himself.

The ease with which instruments can be transferred
and transferees legitimated under these provisions might
prove excessive. The facility for these instruments to be
issued and transferred as bearer instruments may cause
them to be regarded with greater mistrust. For example,
the danger which Italian law attempts to meet by the
prohibition in article 2004 of the Codice Civile might
prove a more serious one in the sphere of banking;
banks would be provided with a valuable tool which
could be used, for example, for collecting funds through
branches or subsidiaries abroad by issuing bearer
instruments, and this could be seriously detrimental to
the financial system of a particular State.

The facilities provided for in this chapter are in
conflict with the present legislation on bills of exchange
in Spain, which does not allow bills to be made payable
to bearer; blank endorsement is provided for and the
"bearer" of a bill may retransfer the instrument but he
may not exercise the rights conveyed unless the endor
see's name is specified.
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Other brief comments will now be made on this
chapter.

The provision that endorsement and mere delivery
should be means of transfer omits any reference to the
possibility that an instrument may be transferable by
other means provided for in national legislations,
although such transfers place the transferee in a similar
position to the transferor.

As the CSCC has pointed out, it would be desirable
for article 13 to require the date of endorsement to be
specified; it could be relevant in establishing the
protected holder's status and it would also clarify the
time at which a mere signature on an instrument
becomes effective as a blank endorsement. Although this
requirement is stated later with respect to the guarantee,
the right place for it to be stated is here.

Article 13 (2) (a)

Czechoslovakia

We recommend an amendment to this provision to the
effect that an endorsement in blank consisting of a mere
signature must be written on the back of the instrument,
or on its allonge.

ARTICLE 14

(The comments relating to article 14 (1) (b) are
reproduced under article 23.)

Article 14 (l) and (2)

Czechoslovakia

This provision proceeds from the difference between
"holder" and "protected holder". It would be possible
to employ its paragraphs (1) and (2) for a formulation of
who is to be considered as a protected holder, provided
that such holder did not obtain the instrument in the
manner indicated in paragraph (3). In addition, the
provision of paragraph (3) as now drafted appears
unsuitable, since article 15 grants certain rights also to a
person who did not obtain the instrument in such
manner.

Article 14 (3)

China

Paragraph (3) of article 14: "A person is not prevented
from being a holder by the fact that the instrument was
obtained under circumstances, including incapacity or
fraud, duress or mistake of any kind, that would give rise
to a claim to, or to a defence upon, the instrument."

Recommendation: This be changed into "A person
who obtained the instrument bona fide is not prevented

from being a holder by the fact that the instrument was
obtained under circumstances, of which he had no
knowledge, including incapacity or fraud, ..."

The reason: A holder must be a person who obtained
the instrument bona fide and who had nothing to do with
those circumstances.

Mexico

The proposed wording is pedestrian. The following
text is suggested in its place: "A person does not lose his
status as a holder even when he has obtained the
instrument under circumstances that would give rise to a
claim to, or to a defence upon, the instrument, including
incapacity or fraud, duress or mistake of any kind."

ARTICLE 16

Czechoslovakia

It should be specified that the type of clause referred
to in article 16 makes further transfer impossible. Since
the transferee is placed in the position of a mere
collection agent, the clauses are improperly confused
with collection endorsements under article 20.

Denmark

From the point of view of Danish law the proposed
provisions of the Conventions would seem to hamper
transactions involving bills of exchange and cheques by
introducing some kind of "second-class" bills of
exchange and cheques which are non-negotiable but
more or less simple claims. The rule has broader scope
than its Danish equivalents as we bypass the rules on
simple claims. The rule appears to be practical, however,
seeing that it is part of an international code.

Netherlands

Where the drawer or the maker indicates on the
instrument that it is "not transferable", "not nego
tiable", "not to order" etc., the instrument is, under
article 1 (2) or (3) of the draft Convention, apparently
still a negotiable instrument. If this interpretation is
correct, the rule in article 16, that the transferee does not
become a holder, is acceptable. To the words "except for
purposes of collection" should be added the words "if
the instrument has been so endorsed to him".

The consequences of the prohibition of further
transfer by an endorser are, under Dutch law
(article 114 K) and the ULB (article 15), different from
those obtaining under article 16. When the endorser
prohibits further transfer, the instrument may be
further negotiated, but the endorser does not then
guarantee acceptance or payment to persons to whom
the instrument is endorsed subsequently. In other
words, an endorsement prohibiting further transfer
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does not destroy negotiability, but the endorser excludes
his own liability to persons subsequent to his endorsee.

It is suggested that this kind of restrictive endorse
ment, if retained in the draft Convention, should be dealt
with separately, e.g. in article 40 (2).

The endorsement which prohibits further transfer with
the effect that the transferee does not become a holder
except for purposes of collection belongs more properly
in article 20 and should therefore not be dealt with in
article 16.

Norway

The article deals with two somewhat different
situations: on the one hand a restrictive statement
included into the instrument by the maker or the drawer
and on the other hand a restrictive endorsement. We
question the convenience of combining the two
situations and suggest that restrictive endorsements are
entirely dealt with in article 20.

The payee of an instrument into which the drawer or
the maker has inserted a restrictive statement, may not
further transfer the instrument, not even with the effects
of an ordinary assignment. This is different under the
Geneva Convention (cf. ULB article 1I). We are not
convinced that the solution of the draft Convention is
the best one.

Spairz

Article 16 raises two issues: first, there is no reason
why the person holding a document which is not to be
transferred should not still be known as the holder, even
if he is subject to that prohibition; second, the non
transferability clause should have different effects
according to whether the person who stipulates it is the
drawer (or maker) or an endorser, since this affects the
position of any person to whom the instrument is
transferred in spite of the prohibition (if the clause has
been added by an endorser, a holder in that position
must retain all his rights against previous endorsers and
against the drawer).

United States ofAmerica

This article provides that words prohibiting nego
tiation prevent a transferee from becoming a holder
"except for purposes of collection," whether these words
are added by the drawer at issuance of the instrument or
by the endorser later. The Convention thus combines
and confuses two situations: (1) that in which the drawer
or maker issues an instrument which does not have the
normal transfer characteristics of negotiability, and
(2) that in which an endorser makes a restrictive
endorsement. The United States thus proposes that the
article be amended to delete any reference to words
added by an endorser (delete "or an endorser in his
endorsement") and limit the article to words originally

placed on the instrument by the issuer. If necessary, the
deleted language can be transferred to article 20.

Uruguay

The intent of article 16 is not clear.

In the situation referred to in the prOVlSlOn, we
understand that collection by the holder is not allowed
unless the latter can prove that he is authorized by the
drawee or by a banking or financial institution the
latter has designated for purposes of collection or
unless the instrument has been endorsed for collection
in the manner provided for in article 20.

We believe that the wording would be improved by a
reference to article 20, even if only in brackets.

ARTICLE 17

Canada

By providing that an endorsement must be uncondi
tional, this provision appears to us capable of bearing
the interpretation that a conditional endorsement is no
endorsement at all. Canada supports the policy of the
amendment as far as it is explained in paragraph 191 of
UNCITRAL document A/CN.9121O of 12 February
1982 (Yearbook 1982, part two, II, A, 1). But we believe
the policy could be better implemented if a provision in
the terms of United Kingdom Bills of Exchange Act,
section 33 (Canadian Bills of Exchange Act, section 66)
were substituted.

Section 66 of the Canadian Act reads as follows:

"66. Where a bill purports to be endorsed condi
tionally, the condition may be disregarded by the
payer and payment to the endorsee is valid, whether
the condition has been fulfilled or not."

China

Article 17: "(1) An endorsement must be uncondi
tional. (2) A conditional endorsement transfers the
instrument whether or not the condition is fulfilled."

Recommendation: The two paragraphs seem to be
contradictory. If an endorsement must be uncondi
tional, it is essential to state clearly whether or not a
conditional endorsement is binding on the parties to the
instrument when the endorsement is made and the
instrument transferred.

Hungary

According to paragraph (2)-at first sight surpris
ingly-the conditional endorsement transfers the bill
of exchange whether the condition is fulfilled or not.
Examining more thoroughly the reason of this rule, it is
probable that it has the same meaning as expressed by
the Geneva Convention, that the endorsement can be
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considered as non-written. It appears to be an ambiguous
drafting.

Czechoslovakia

ARTICLE 20

51

Norway

Article 17 (2) deals with the conditional endorsement.
With reference to paragraph 2 of the commentary to
article 17, we call attention to the concept of the
"protected holder", cr. articles 4 (7) and 5, and the
requirement of the holder having no knowledge of
claims to or defences upon the instrument. The inclusion
of the condition into the endorsement may prevent a
holder from qualifying as a protected holder.

Spain

A condition attached to an endorsement is ineffective
but it does not invalidate the endorsement. This
provision in article 17 would appear debatable and
in conflict with article 18, which makes ineffective an
endorsement in respect of part of the sum.

ARTICLE 18

Mexico

The solution proposed in this article is inadmissible:
one party is the material holder of the instrument, and
the other party is the one authorized to exercise the
rights which derive from the instrument; if there is a
partial endorsement and the instrument is transferred,
since the endorsement is ineffective the holder cannot
exercise his rights, and the endorser, for his part, is
similarly unable to do anything, since he has parted with
the instrument.

Suggested wording: "Partial endorsement coupled
with the transfer of the instrument has the same effect as
full endorsement; otherwise the endorsement is regarded
as not having been placed on the instrument."

Spain

In view of the prohibition of partial endorsement, it
should be remembered that the draft Convention makes
provision, firstly, for instruments to mature by
successive instalments (article 6) and, secondly, for them
to be endorsed after maturity (article 22) and, a fortiori,
after any of the instalment dates. Presumably, endorse
ment in respect of part of the sum is permissible when it
applies to the total of the outstanding instalments. In
any case, this provision might be clarified.

United Kingdom of Great Britain and Northern Ireland

A minor criticism in relation to the commentary in
respect of partial endorsement is that what does or does
not create a partial endorsement does seem to be
somewhat excessively refined.

It should be specified that a case where a court
authorizes recovery on an instrument is covered by this
provision.

United States ofAmerica

This article does not clearly require that the
endorsement of a collection endorsee be a collection
endorsement, i.e., one that contains the words mentioned
in the first paragraph. It now simply says that the
purpose must be "for purposes of collection" and this
can be done without using the form of a collection
endorsement. The United States therefore proposes that
the article be amended to clarify the requirement that
any taker after a collection endorsement is bound
thereby, regardless of intervening ordinary endorse
ments, by deleting the words "purposes of' from article
20 (1) (a).

Yugoslavia

Under article 20 (1) (b), the endorsee "may exercise all
the rights arising out of the instrument" which is a
broadly based authorization, in particular when an
instrument is transferred to the endorsee by an
endorsement "through an agent".

ARTICLE 21

China

Article 21: " ... qualifying as a holder ..."

Recommendation: The term "qualifying as a holder"
should be defined or revised.

The reason: A legal term has a definite meaning and
should be used uniformly in the two drafts. Terms that
are not the same should be defined clearly to avoid
confusion.

Czechoslovakia

The draft Convention does not contain a general
provision on cancelling endorsements and on the effects
of such cancellation.

Spain

The method and effects of transferring an instrument
to a prior party or to the drawee requires more detailed
treatment than it is given in article 21. In any case, mere
delivery hardly seems adequate. For this reason the
CSCC invoked the principle of literality and advised that
endorsement should be required for transfer to a prior
party.
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ARTICLE 22

Denmark

The provision is vague on whether transfer after
maturity is invalid.

Netherlands

This provision deals with the transfer of an instrument
after maturity: an overdue instrument may be trans
ferred in accordance with article 12. Article 22 does not
state the effects of such a transfer. One must therefore
look to other provisions of the draft Convention, in
particular article 4 (7) (b). That provision denies
protected holder status to a holder who takes the
instrument after the time-limit provided by article 51 for
presentment for payment has expired.

It follows that the taker of an overdue instrument,
being a holder, takes it subject to the claims and defences
specified in article 25 except where his transferor is a
protected holder (cf. shelter rule of article 27 (1». The
policy underlying such a result is presumably that the
fact that the instrument is overdue is evident from the
face of the instrument and that consequently thetaker is
put on notice.

The above interpretation depends on whether the
words "after maturity" (used in article 22) mean the
same as the words "after the time-limit for presentment
for payment has expired" (used in article 4 (7) (b».

(a) In respect of instruments not payable on demand
the "time-limit for presentment for payment" is the date
of "maturity" or the business day which follows (article
51 (e». "Maturity", according to article 4 (9), "means
the date of payment referred to in article 8". Article 8
specifies the "time of payment" of an instrument
payable at a fixed period after date, the "maturity" of a
bill payable at a fixed period after sight and the
"maturity"ofa note payable at a fixed period after
sight.

It may be assumed that in respect of instruments not
payable on demand and for the purposes ofarticle 4 (7) (b)
and article 22, the "time-limit for presentment for
payment" coincides with "maturity", except for the
business day which follows maturity. The inconsistency,
as noted, could be removed by the use of one term only.

(b) In respect of instruments payable on demand the
"time-limit for presentment for payment" is up to one
year from the date of the instrument (article 51 if). The
"maturity" of such instruments is the date on which they
are presented for payment (article 8 (6». The draft
Convention does not state clearly whether the holder of
a demand instrument must effect protest of non
payment when the instrument is dishonoured upon first
presentment, on pain of losing his right of recourse
against secondary parties, or whether he is entitled to
re-present it for payment, provided he does so within one
year of its date.

In the first eventuality the "maturity" of a demand
instrument which is presented for payment before the
expiry of the time-limit of one year does obviously not
coincide with the "expiration of the time-limit for
presentment for payment" to which article 4 (7) (b)
refers. In such a case, can the holder who takes after
maturity but before the expiration of the one year period
qualify as a protected holder? It is arguable that, if the
holder took the instrument without notice of the fact
that he took it after maturity (and of the fact that it was
dishonoured by non-payment) he is, if he otherwise
complies with article 4 (7), a protected holder. This
would appear to be the approach of Section 3-302 (1) (c)
of the UCC.

In the second eventuality the "maturity" of a demand
instrument, under the current definition of article 8 (6),
would correspond to the date on which the time-limit
for presentment for payment expired only if the date of
presentment for payment coincides with the last day of
the time-limit of one year.

It is suggested, therefore:

(i) that the issue of the transfer of a demand
instrument after "maturity" be re-examined;

(ii) that the use in the draft Convention of the
terms "expiration of the time-limit for pre
sentment for payment", "maturity", "time of
payment" be reviewed;

(iii) that the rights of a taker of overdue instru
ments be specified· in article 22.

It may be noted that the issue of presentment for
payment of a demand instrument within the time-limit
of one year of its date also arose at the Conference
which adopted the Geneva Uniform Laws. The issue
was resolved in favour of the rule (not reflected in the
uniform law) that renewed presentment and timely
protest for non-payment may be made during the one
year period. The Conference approved theinterpreta
tion given by the Netherlands delegation in a written
observation, as follows (C.360.M.15I, 1930.II,p. 284)

"Article 19"*

"Article 19 regards an endorsement after the
expiration of the time-limit fixed for drawing up the
protest as a cession.

"Let us suppose that payment has been demanded
without success on a sight bill, that protest has not
been made, that the time-limit laid down in article 33
has not yet expired and that the bill of exchange is
then endorsed.

"When the endorsee presents the bill for payment,
can the plea be advanced against him that the
endorsement was made 'after expiration of the limit
of time fixed for drawing up' the protest and that

·Article 19, now article 20 ULB, reads as follows:
"An endorsement after maturity has the same effects as an

endorsement before maturity. Nevertheless, an endorsement after
protest for non-payment, or after the expiration of the limit of
time fixed for drawing up the protest, operates only as an ordinary
assignment ..."
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consequently the rigorous provisions of article 19 are
applicable to it. If so, the endorsee would be the
victim of circumstances which he could not have
known from the bill of exchange. Nevertheless, a
decree by the Egyptian Mixed Tribunal, published in
the Journal des Tribunaux mixtes d'Egypte on
February 5th/6th, 1930, adopted this unfortunate
conclusion in a similar case.

"The Netherlands delegation is of the opinion that
such an interpretation is contrary to that of the
Uniform Regulation. It considers that when a sight
bill has been presented for payment and when, on
refusal of payment, protest has not been made, the
time-limit fixed for drawing up the protest has not
expired within the meaning of article 19.

"If this is the Conference's opinion on these
matters, the Netherlands delegation will propose no
amendment."

Uruguay

Article 22 allows transfer by endorsement after
maturity. We feel that this is not desirable because it
implies the circulation of an instrument after its
maturity. It also implies a solution that is in conflict with
our internal system.

We suggest that, after maturity, endorsement should
be allowed only for judicial or extra-judicial collection.

FORGED ENDORSEMENTS

ARTICLE 23

(and references to article 14 (1) (b))

Australia

A legal principle of general application is that a person
whose signature is forged on a negotiable instrument is
not liable on the instrument. The draft Conventions
confirm this principle (article 30 (Bills and Notes
Convention), article 32 (Cheques Convention)). How
ever the draft Conventions, and the BEA differ in
relation to the effect of a forged endorsement on the
liability of other parties on the instrument.

The BEA renders a forged endorsement wholly
inoperative and no rights may be obtained through or
under it. Under the Act, a holder or a holder in due
course has no rights against persons who signed before
the forgery and payment of the holder of the instrument
will not discharge the payer if the holder claims through
a forged endorsement.

Under the draft Conventions, however, a person who
acquires an instrument after a forgery is nevertheless a
holder and has all the rights conferred on holders by the
Conventions (article 14 (1) (b) (Bills and Notes
Convention), article 16 (1) (c) (Cheques Convention)).

Such a person will be able to sue all parties to the bill,
whether they became parties before or after the forgery
(article 68 (Bills and Notes Convention), article 61
(Cheques Convention)). However, the draft Conventions
provide a statutory right to compensation in favour of
any party for damages that the party may have suffered
because of the forgery (article 23 and 25 respectively). In
short the bona fide holder is protected and may sue any
party to the instrument notwithstanding the forgery.

Although the principles relating to the consequences
of taking a forged instrument differ under the draft
Conventions, Australia does not see the Convention
provisions as posing any major barrier to the acceptance
of the scheme contained in the Conventions. The
problem of forged endorsements arises only rarely in
relation to trade bills, which, in most cases, pass directly
from the drawer to the collecting bank and there is
generally an absence of intervening parties.

Denmark

It should be clearly specified whether the right to
recover compensation for any damage suffered because
of forgery shall be upheld against other endorsers, cf. the
principle laid down in section 10 of the Danish Cheques
Act and section 7 of the Danish Bills of Exchange Act.

Indonesia

This article, as does the Indonesian Commercial Code,
lays down the legal effect of a forged endorsement on a
bill or note. The two legal systems are in disagreement as
to the legal consequence of such forged epdorsement.

In this connection we are in agreement. wit~ the
conclusion of the Working Group, set forth in the
commentary, which establishes a compromise between
the two legal systems:

(a) Aforged endorsement or an endorsement signed
without authority is effective as an endorsement if it is
part of an uninterrupted series of endorsements.

(b) Any party who suffered damages because of the
forgery has a right to damages against the forger and the
person to whom the forger directly transferred the
instrument.

Japan

The formulation of article 23, which would certainly
be one of the essential provisions of the Convention, is
acceptable as a compromise between the two different
systems. However, it needs further study, in view of the
following problems:

(1) Under paragraph (1), those having the right to
recover compensation are limited to the parties. Thus,
this right is not conferred upon a person from whom the
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instrument was stolen and whose signature was later
forged since he is not a party (see article 4 (8)). However,
this is not a sound approach. Such a person should also
be entitled to recover compensation under this pro
vision. Therefore, the Japanese Government proposes
that the words "and any person whose endorsement is
forged" be added after the words "any party" in article
23 (1).

(2) The present text sets no limit for the amount of
compensation for damages recoverable under article 23.
However, in view of the limit set for the amount
recoverable under articles 41 (2), 64 and 75 (3) of the
draft Convention, the amount recoverable under article
23 (1) from a person to whom the instrument was
directly transferred by the forger should be limited to the
amounts stipulated in article 66 and article 67.

Norway

The Norwegian Government is satisfied with the
compromise of article 23 between civil law and common
law.

The person who acquires the instrument from the
forger may qualify as a protected holder although he is
liable to any party for the loss caused by the forgery, cr.
article 4 (7) and example H in the commentary to article
14. This construction is somewhat surprising. It is
unclear whether the liability may be set up as defence
against the protected holder, c.r. article 26 (1) (b). The
answer might be that the claim for compensation were to
be regarded as a counter-claim and not as a defence. The
implications of such a construction would ultimately
depend upon the applicable national law. Anyway, as a
natural consequence of the compromise in article 23, we
suggest that article 26 (1) in a neW subparagraph (d) state
that a claim for compensation under article 23 may be
set up against a protected holder as a defence to his claim
on the instrument.

Paragraph 24 of the commentary says that article 23 (1)
does not apply in cases where th~~ person whose
signature is forged, is liable on the instrument according
to article 30. We suggest that this be explicitly stated in
article 23.

Article 23 (1) leaves several questions to the applicable
national law, cf. paragraph 25 of the commentary. We
understand that the liability under article 23 (1) is a strict
liability and that it is not left to national law to decide
whether negligence is a condition.

Under Norwegian law, however, the employer may
in some circumstances be liable for damage caused by
his employees by forgery. This may more generally
be the case if an employee exceeds his authority,
cf. article 23 (3). We presume that such application of
national law on vicarious liability will not be contrary
to the Convention.

Regarding article 23 (3), we referto our comment to
article 4 (10).

Spain

With respect to article 23, we have already mentioned
in our comments on article 4 the desirability of
attempting a unified treatment of the issue of forgery.
Furthermore, it seems unsuitable to bring together the
issue of forgery and that of unlawful conduct by an
agent, acting without authority or exceeding his
authority. This was the opinion of the CSCc.

The identification of the person liable for compensa
tion also raises some doubts. Under article 23, the person
to whom the instrument was directly transferred by the
forger is liable for payment of compensation, even if he
is unaware of the fact of forgery (he is liable even
without guilt, or else the guilt is presumed "juris et de
jure"). On the other hand, the direct transferee is not
liable if he is an endorsee for collection (against whom
there would be an even easier presumption of "consilium
fraudis"), even if he has knowledge of the forgery
(paragraph 2), and nor is a subsequent transferee with
knowledge of the forgery.

In short, the risk of forgery has to be borne by the
person who acquires the instrument (in accordance with
Anglo-American law) and not by the person whose
signature is forged or whose instrument is stolen.

United States ofAmerica

This article embodies an important compromise and
the United States supports paragraphs (1) and (2) as they
are now drafted.

Article 23 (1)

Finland

Under this provIsiOn a person acqumng a bill of
exchange has to ascertain the endorsement not to be a
forged one. If he fails to do so, he runs the risk of
facing-together with the forger-claims of compensa
tion for the damages suffered by any party because of the
forgery.

The proposed solution would, in the first place, mean
that a person acquiring a bill of exchange is required to
ensure himself of the identity of the endorser. This would
seem to be a generally acceptable requirement. Only in
the case where he has made an effort to this effect but
has been misled, would he be exempted from respon
sibility for damage arising from the forgery. Although it
is felt that the rules of the 1930 Convention would better
serve commercial needs, the proposed rule might be
acceptable as a reasonable compromise.

Mexico

The person receiving the instrument should not be
liable, unless he has acted in bad faith.
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Suggested wording: "If an endorsement is forged, any
party has against the forger, and against the person
who, in bad faith, received the instrument directly
from the forger, the right to recover compensation ..."

Article 23 (1) and (2)

Czechoslovakia

Paragraph (1) should provide that the drawee or the
endorsee "by procuration" are liable because of a
forged endorsement only in the case that they knew of
the forgery.

In our view the provision in the second paragraph is
of declaratory significance only.

Article 23 (2)

Austria

Article 23 (2) says that the liability of a party or of the
drawer who pays, or of an endorsee for collection who
collects, an instrument on which there is a forged
endorsement is not regulated by the Convention. This
means that such liability must be judged according to
the specific applicable national law.

(a) This, as such, is in contravention of the idea of
law unification. The draft Convention creates another
sphere which remains reserved to the national law. This
criticism has all the more significance as it relates to an
important question.

(b) Moreover, the provision is not clear and gives
rise to many questions. It is not easy to see what kind
of liability it could be, in respect of whom and what for.
This would in any case have to be stated.

(c) The provision also raises doubt with regard to
the effect of a forged endorsement as referred to in the
draft Convention. The question arises whether the
regulation is not in contravention of the principle that a
forged endorsement does not prevent a valid transfer of
the instrument (article 14 (1) (b». Because the provision
of article 23 (2) seems to be meaningful only if it has a
scope of application, i.e. if liability within the meaning
of the provision is conceivable. Such liability, however,
can only be based on the fact-as, for instance, under
U.S. law-that due to a forged endorsement the holders
succeeding the forger derived no rights from the
instrument, since a bill of exchange bearing a forged
endorsement is not transferable. It is only then that the
predecessor of the forger can still derive rights from the
instrument and may demand payment; in such case it is
meaningful to make every party liable to its successor
for the authenticity of the signatures, i.e. to let it
assume the liability for a forged signature.

If, however, it is possible to make a valid transfer of
the bill of exchange despite a forged endorsement, the
person which had derived rights from the bill of
exchange before it was forged can no longer raise
claims based on the instrument. The bill debt is

discharged by payment. Given this situation, it is hard
to see why a party which paid the bill of exchange can
be liable on ground of a forged endorsement.

(d) If one starts from the assumption, however, that
liability as referred to in article 23 (2) is conceivable
within the framework of the draft Convention, the
difficulties-apart from the fact that the effect of the
forged endorsement does not seem to be clarified-in
international business transactions caused by the differ
ent bills of exchange laws would be prolonged: the
U.S. banks collecting an instrument drawn in favour of
an American would continue to demand guarantees
from the European bank tendering the bill in respect of
a possible liability because under American law they
themselves are not authorized to collect the instrument
in the event of a forged endorsement due to the lack of
authority of the endorser for collection and thus would
have to compensate the authorized person or the person
having indemnified such other person for the collected
amount. The guarantee demanded from the European
banks tendering the bill because they are not subject
under the Geneva system to liability corresponding to
that of the American law on bills of exchange could be
advanced within the American period of limitation of
six years although a recourse by the European bank
tendering the bill against its customer may be subject to
a considerable shorter period of limitation due to the
relevant national law.

Canada

We have previously referred to the desirability of
amending the Conventions to provide, in the fashion
of subsection 97 (2) of the United Kingdom Bills of
Exchange Act (section 10 of the Canadian Bills of
Exchange Act) that issues affecting bills, cheques and
notes that are not resoluble by the application or
construction of the text of the Act shall be determined
in accordance with the principles of the common law
including the law merchant. Article 23 (2) is an example
of a type of section demonstrating the importance of
the point and the value of such an express invocation of
supplementary sources of law available for the resolu
tion of disputes. It does not appear to Canada to be an
adequate discharge of the functions of the Convention
merely to state that the liability of a party in particular
circumstances "is not regulated by the Convention",
without going forward to provide an indication of the
source of law by which that liability may be deter
mined. Even if it were intended by the draftsmen that
such liabilities would be determined in accordance with
generally accepted international principles of conflicts
of law, a statement to that effect would be of assistance,
e.g., in curbing the perhaps unjustified application of
peculiar domestic rules of conflicts sponsored by
individual domestic tribunals.

Hungary

This Convention might regulate the consequences
arising from payment of an instrument which contains
a forged signature by providing a rule under which the
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"

drawee who pays an instrument to the person who
forged the endorsement or the endorsee for collection
who collects such an instrument is only liable for
damages in case he knew of the forgery.

Mexico

It is not clear why the Convention does not regulate
the liability of the drawee who pays an instrument on
which there is a forged endorsement. The circulation of
bills of exchange is based on the principle that exempts
the drawee from the obligation (indeed, even denies him
the authority) to establish the legitimacy of the en
dorsements.

Suggested wording: "The party paying an instrument
is not obliged to establish the authenticity of the
endorsements, nor does he have the power to require
that the authenticity be verified; he must, on the other
hand, authenticate the identity of the person presenting
the instrument as the last holder, and also the con
tinuity of the endorsements thereon."

Union of Soviet Socialist Republics

In paragraph (2) it would be desirable to regulate the
question of consequences arising from payment of an
instrument by the drawee directly to a person who has
forged an endorsement, or from the taking by the
endorsee for collection (usually by a bank) of an
instrument from such a person, by establishing a rule
under which a drawee who pays on an instrument to a
person who has forged an endorsement, or an endorsee
for collection who collects such an instrument, is liable
for damages only if he was aware of the forgery.

Article 23 (3)

Mexico h

The first line of the Spanish version should read
"cstampado en un tftulo" instead of "estampado en un
instrumento".

United States ofAmerica

Article 23 (3) provides a definition of "forged
endorsement" which seems to be both correct and of
general applicability. However, as was mentioned earlier
in connection with the article 4 (10), that definition is
expressly limited to "the purposes of this article," a
limitation which the United States finds unnecessary and
confusing. The limitation suggests that this definition is
inaccurate in other contexts. The United States therefore
proposes that article 4 be amended to provide a complete
definition of "forged signature", which would include
both unauthorized signatures and those beyond the
scope of an agent's authority, and would be used
consistently throughout the Convention. Such a
definition should include the concepts of articles 4 (10)

and 23 (3) and make their separate provisions
unnecessary.

The Convention makes no exception to general rules
applicable to forged endorsements in situations where
the instrument is issued as part of a fraudulent scheme
by an employee of the drawer, who causes the
instrument to be issued in the name of some person, real
or fictitious, with the intention of signing that person's
endorsement. Since such fraud can best be prevented,
and insured against, by the drawer, the United States
proposes that article 23 be amended to place the loss on
the drawer and not on the person who takes from the
forger in such a case.

CHAPTER FOUR. RIGHTS AND LIABILITIES

Holder-Protected holder

ARTICLES 4 (7), 24, 25 and 26

Australia

Articles 25 and 26

A fundamental concept in any law on negotiable
instruments is the protection that is given to a person
who acquires a negotiable instrument in the ordinary
course of business, in good faith and without notice of
any defects in title of the person from whom the
instrument was acquired.

Like the position under the BEA, the draft Conven
tions distinguish between a 'holder' and a 'protected
holder' of a negotiable instrument. However, while the
definition of a holder in the BEA and the draft
Conventions (article 14 (Bills and Notes Convention),
article 16 (Cheques Convention» is similar, the concept
of a 'holder in due course' (under the BEA) and that of
a 'protected holder' (the draft Conventions) are not
identical.

In s. 34 of the BEA, a holder in due course is defined
as a holder who has taken a bill, complete and regular
on the face of it, if he became a holder before it was
overdue and without notice that it had been previously
dishonoured, and if he took it in good faith and for
value and without notice at the time it was negotiated
to him of any defect in the title of the person who
negotiated it. Once a bill has come into the hands of a
holder in due course, any subsequent holder is entitled
to the same protection as the holder in due course even
though he himself was not a holder in due course,
unless the subsequent holder was party to any fraud or
illegality affecting the bill.

Under the draft Conventions, the protected holder is
defined as a holder of an instrument that was complete
and regular on its face when he became a holder if he
was at that time without knowledge of any claim or
defence to the instrument that would be valid under the
Conventions against ordinary holders (article 26 (Bills



Part Two. International payments 57

and Notes Convention), article 27 (Cheques Conven
tion» or of the fact that the instrument had been
dishonoured by non-payment, and if the time limit for
presentment of the instrument had not expired.

It appears that the holder in due course and the
protected holder differ in two respects. Firstly, there is
no requirement under the draft Conventions as there is
under the BEA that a protected holder must take a bill
for value. Secondly, whilst a holder in due course is
required to be 'without notice' of previous dishonour of
defects in title, the protected holder is required to be
'without knowledge' of previous dishonour or claims.
The draft Conventions appear to introduce an element
of constructive knowledge (Bills and Notes Convention
(article 5), Cheques Convention (article 7». Under the
BEA, however, 'notice' means actual notice and there is
no room for the operation of the doctrine of construc
tive notice. Insofar as a bank may be a protected holder
in many cases, the question is raised of the extent of
knowledge that can or should be attributed to a bank.

So far as the privileged position of the holder in due
course and the protected holder is concerned, a
protected holder may in fact be in a slightly weaker
position than the holder in due course. Under s. 43
(1) (d) of the BEA, a holder in due course holds a bill
free from any defect of title of prior parties, as well as
from mere personal defences available to prior parties
among themselves, and is entitled to enforce payment
against all parties liable on the bill. On the other hand,
under article 26 of the Bills and Notes Convention and
article 27 of the Cheques Convention, certain specific
defences can be raised against the protected holder
e.g. that the instrument was unsigned, that the signature
was forged or unauthorized, that there had been a
material alteration, that there had been a lack of
presentment, that time limits had elapsed, that the party
lacked capacity to incur liability on the instrument or
the plea of non est factum.

Moreover, a party may raise against the protected
holder defences based on the underlying transaction
between himself and that holder or arising from any
fraudulent act on the part of that protected holder in
obtaining the signature of that party on the instrument.

It may be possible, therefore, in comparing the legal
position of the holder in due course and the protected
holder, to provide examples of where the holder in due
course would take an unqualified title to the bill whilst
the protected holder would not. Australia intends to
give this matter further consideration.

Austria

Articles 25 and 26

(a) One of the main reasons for the lack of clarity
and the complexity of the system is the differentiation
between holder and protected holder because this dif
ferentiation has the result that there are two different
groups of defences.

Article 27 makes the system even more unclear, by
providing that a holder may, under certain conditions,
assume the legal position of his predecessor who had
been a protected holder. Although, in general, this may
be welcomed because it strengthens the formalism of
the bill of exchange and thus the legal position of the
holder, the manner in which this is achieved seems to be
much too complicated.

Another major drawback is that the draft Conven
tion offers no regulation for the question of claims to
the instrument against the holder, so that for solving
this problem the applicable national laws have to be
used. Because of this, the difficulties generally arising in
connection with questions of international private law
and the application of foreign law will remain in this
field as well.

(b) On the other hand, the complexity of the system
is not offset by an improved protection against the
formalization of the bill of exchange or against its
misuse.

It is unfair, for instance, that a defence based on the
underlying transaction (legal relationship between pre
decessors) cannot be set up against a protected holder
or a holder put on the same footing as a protected
holder under article 27, even if such holder acted
deliberately to the disadvantage of the debtor when
acquiring the instrument (cf. article 17 of the Uniform
Law on Bills of Exchange and Promissory Notes). It is
equally unfair that no defence based on an underlying
transaction may be. set up against the protected holder
(or a holder of equal footing under article 27), even if
such holder had acquired the bill of exchange in bad
faith or may be blamed of gross negligence when
acquiring the instrument (cf. article 16 para. 2 of the
ULB).

While this provides strong protection for the pro
tected holder (or holder of equal footing), protection of
the holder seems to be unduly weak. A defence based
on the underlying transaction may even be set up
against such holder if he neither knew of such defence
nor was obliged to know and did not act to the
disadvantage of the debtor when acquiring the instru
ment.

This shows that the generalizing differentiation be
tween holder and protected holder is not suited for
arriving at just solutions in this respect. It would be
different if-like in the Geneva system-the defence
and/or the claim to the instrument against the respec
tive holder were made dependent on his good faith (bad
faith) vis-a-vis the debtor and/or in relation to the title
of the predecessor.

(c) It serves business transactions best if the rights
from a bill of exchange can be realized rapidly. The
system of the draft Convention, however, gives rise to
the concern that the realization of rights will meet with
particular difficulties in practice and that delays will
therefore occur.

The point is that it will not be possible to judge, on
the basis of the instrument alone, what rights are vested
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in the respective holder and what defences may be set
up against him; rather, the question will have to be
solved first whether the holder is just a holder or a
protected holder (or a holder of equal footing). For this
purpose it may still be easy to ascertain whether the
time limit for presentment of the instrument had
already expired when the instrument was acquired by
the holder; it will be more difficult, though, to
determine whether the holder knew of a defence under
article 25 or a claim to the instrument when acquiring
the bill of exchange.

In practice, there will also be the negative effect that
the defences which may be set up against a holder are
not enumerated in a final list as in the case of
the protected holder (article 26), but that article 25
contains-apart from some explicitly mentioned de
fences-only a general reference to "any defence
available under this Convention".

Canada

Article 26 (2)

Canada does not see the utility of the phrase "to an
instrument" that has been introduced in the first line of
this subsection. It appears to us that the intent of the
section is that no right of a protected holder shall be
qualified in the manner described in the section. By
making reference "to an instrument" the section raises
a doubt whether rights of action derived from the
instrument or "under the instrument" are impliedly
excepted. If the subsection referred only to "rights of a
protected holder" this ambiguity would not arise.

China

Article 25 (1)

Article 25: " ... a holder who is not a protected
holder ..."

Recommendation: The term be defined.

The reason: The article affirms the legal rights to be
exercised by a party to an instrument against "a holder
who is not a protected holder", while limiting the legal
rights of "a holder who is not a protected holder".
Therefore, the term should be clearly defined to
facilitate its application.

Czechoslovakia

Articles 4 (7) and 25

Article 25 is included because of the difference
between "holder" and "protected holder". In our view
it contains a needlessly complicated formulation and we
recommend adoption of the more simple regulation of
the Geneva Uniform Law which is based upon the
premise that any holder of an instrument who evidences

his right in the way regulated by the Geneva Uniform
Law is not obliged to hand over the instrument to a
person who lost it, unless the holder obtained the
instrument in bad faith or was guilty of gross negligence
in obtaining it. The fundamental provision upon which
the importance of a negotiable instrument must be
founded should be constituted by the principle that he
who is sued on an instrument may not set up against
the holder defences that are based upon his own
relations with the drawer or with prior holders unless
the suing holder when obtaining the instrument know
ingly acted to the detriment of the debtor. This
formulation is simple and corresponds better to the
economic function of the bill or note. On the other
hand, the definition of "protected holder" in article 4 (7)
is cumbersome and complex in view of its reference to
article 25, and it specifies certain requirements the non
fulfilment of which cannot be regarded as obtaining an
instrument in bad faith or to the detriment of the debtor.

Denmark

Article 26 (1) (b) and (c)

It seems a rather drastic step that a person as a defence
may invoke the acts referred to under (1) (b) in both
Conventions. In Danish law this would be equivalent to
elimination of part of the negotiability of cheques and
bills of exchange.

At the same time it appears odd that a person's
statement to the effect that he was unaware of signing a
cheque/bill of exchange, cf. (1) (c) in both Conventions,
is admissible evidence.

Finland

Articles 4 (7) and 26 (l)

Under article 4 (7) a holder of an instrument is not a
"protected holder" if the instrument was incomplete at
the time of his becoming a holder, even if the instrument
had since been completed in accordance with an
agreement, as envisaged in article 11. This would also
apply to features of the instrument other than the one
introduced later on. Such a solution would seem to
interfere with the present practices and is not supported.
It would mean that the holder would not be protected
against any defence based on the underlying transaction
even if not related to the feature left incomplete in the
bill of exchange, vide article 25 (I).

Under subparagraph (c) of article 26 (I) a party may
set up defences against a protected holder if based on his
incapacity to incur liability on the instrument or on the
fact that he has signed the document without knowledge
that his signature had made him a party to the
instrument and provided that such absence of knowledge
was not due to his negligence. Whilst the former defence
seems to be reasonable, it is feared that the latter might
give rise to conflicts. The "example H", referred to in
paragraph 6 of the Commentary to this provision, rather
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strengthens these fears. It is therefore proposed that the
latter part of the provision be deleted (starting with "or
on the fact ... ").

Germany, Federal Republic of

Articles 25 and 26

According to the rules suggested, in practice all
imaginable defences may be invoked against the holder
of a bill of exchange who is no protected holder. A
protected holder, however, becomes a holder who is not
protected if only he did not have knowledge of a defence
due to gross negligence. That restriction of trade
protection as opposed to the Geneva system will most
likely impair the negotiability of the international bill of
exchange substantially; it is therefore doubtful if such a
commercial paper would attain practical importance.

Japan

Article 4 (7)

The definition of "protected holder" as set out in
article 4 (7) is not sufficiently comprehensive. Particu
larly, the factor of regularity as referred to in the
definition is confusing. According to the example given
in paragraph 13 of the commentary (A/CN.9I2l3,
Yearbook 1982, part two, 11, A, 4), a bill shall not be
regular when the name of the first endorser does not
correspond to the name of the payee. However, a person
who was in possession of such a bill would not even be a
'holder' , since he was not in possession of a bill on which
there appears an uninterrupted series of endorsements
(see article 14 (1)). Consequently, the definition as set
out in article 4 (7) needs further study.

Netherlands

Articles 25 and 26

The draft Convention, in chapter four, section 1, deals
with the central question of negotiable instruments law:
in what circumstances should the person in possession of
an instrument be protected against a claim to the
instrument and be able to cut off defences raised by prior
parties, and which defences?

The legislative technique employed in the draft
Convention, by the use of the concepts of holder and
protected holder and the so-called shelter rule, is
inspired by the Anglo-American systems.

Like the English and American statutes which protect
only the "holder in due course", the draft Convention
protects only the protected holder and adopts the single
concept of "protected holder" for the purpose of
protecting such holder against both claims and defences.

Dutch law on the other hand, in accordance with
articles 16 and 17 of the ULB, differentiates between
protection against claims and protection against

defences. In order to cut off claims of ownership, the
holder must be free from bad faith and gross negligence
(article ll5K, article 16 ULB) and in order to cut off
defences he must not, in acquiring the instrument, have
acted to the detriment of the obligor (article 116K,
article 17 ULB).

Like the English and American statutes, the draft
Convention denies the status of protected holder to a
holder who, when he became a holder, knew (article 4
(7)) or ought to have known (article 5) of "a claim or a
defence affecting the instrument" (cf. Commentary,
para. 14, Yearbook 1982, part two, 11, A, 4).

The treatment of defences under the draft Conven
tion is complex and leads to results that are different
from those obtaining under Dutch law and the Geneva
Conventions.

The differences may be illustrated by using the
example discussed at the Geneva Conference in 1930
(C.360.M.151, 1930, 11, p. 292) and also used during
the deliberations of the UNCITRAL Working Group
(see A/CN.9/n, para. 81 (b), Yearbook 1973, part two,
11, I).

The purchaser of goods accepts a bill of exchange
drawn on him by the seller to his (seller's) order. Seller
subsequently delivers defective goods. The acceptor
purchaser may therefore, in an action against him by
the drawer-seller, set up as a defence the fact that the
goods were defective. Suppose the bill is endorsed to A
who takes it with knowledge of the defence which the
acceptor may set up against the drawer.

Under the draft Convention, A is not a protected
holder: when he took the bill, he had knowledge of a
defence referred to in article 25. Under article 25 (1) (b),
the acceptor may set up the defence (based upon the
underlying transaction between himself and the drawer)
against A.

Under Dutch law, A will cut off the defence raised by
the acceptor if, in acquiring the bill, he did not
knowingly act to the detriment of the acceptor. Mere
knowledge by the holder of existence of a personal
defence available to the obligor does not therefore
impair the protection a holder enjoys under Dutch law
(article 116K) or the ULB (article 17).

In respect of personal defences the Geneva Uniform
Law would thus give greater protection to the holder
since he may be protected against personal defences
even when he had notice of them.

It is however relevant to note that the courts of
Contracting parties to the Geneva Convention have
given divergent interpretations of article 17 ULB. Some
courts have held that knowledge of a personal defence
available to the obligor amounts to acting knowingly to
the detriment of the obligor.

In the Netherlands, the doctrinal view is generally
that the transferee of an instrument who knew or ought
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to have known of the obligor's defence does not deserve
the protection which article 17 of the ULB, on a strict
interpretation, grants him, even though he did not
knowingly act to the detriment of the obligor.

Professor Molengraaft, a Netherlands delegate to the
1930 Geneva Conference, was opposed to article 17 ULB.
He said the following (C.300, M.l51, 1930, 11, p. 292):

"The text now proposed, while requiring that the
holder should have knowingly acted to the detriment
of the debtor, involved the protection of a holder in
bad faith. In other words, it protected a person who,
in acquiring the bill of exchange, knew that the
previous claimant was liable to be met by a defence
which could be set up by the person sued by the
holder. That principle was contrary to the law of bills
of exchange ... This law was based on the protection
of the rights of third parties "in good faith". It did not
sanction the possibility of a bill of exchange becoming
an instrument for the unfair enrichment of a person
who had acquired it in bad faith. Such enrichment
would, however, be encouraged if the debtor of the
bill of exchange were refused the right to set up the
defence of bad faith, and if the burden of proof were
put on him that there was an intention to defraud him
to his detriment."

It is suggested, therefore, that article 25, in this
particular respect, is acceptable.

The meaning of article 25 (1) is less clear. Whereas
article 26 sets out, by cross references to. other
provisions, the defences that may be raised against a
protected holder, article 25 (1) merelyrefers to "defences
available under this Convention". The provision would
gain in clarity if it specified which defences are referred
to.

It is true that, under the draft Convention, the
situation of a mere holder is akin to that of an assignee.
However, u~der article '28, a holder is presumed to be a
protected holder. Consequently, the burden of proof
that tlJ.e holder, when taking the instrument, had
kn,ow,ledge or constructive knowledge ofa defence, falls
on the obligor. This pres~mptionand the shelter rule set
forth inartiCle 27 (1), though not known in civil law
jurisdictions, should ensure that the conditions pertain
ing to t~e circulation of an international instrument are
not less favourable than those obtaining under the
Geneva system.

Article 26

Article 26 (1) (c) lists the defences of incapacity and
non est factum as defences that may be raised against a
protected holder. It is suggested that the issue of
defences based on circumstances which render the
obligation of a party null and void be either spelled out
in article 26 or be left to the applicable national law.

The current listing of only two such defences might be
interpreted as an exhaustive listing. Yet, obligations that
are illegal or undertaken on the instrument as a result of
a physical duress (vis abso/uta) may not be enforceable

on grounds similar to those obtaining in respect of
incapacity or non est factum.

Preference is expressed for leaving the matter of what
constitutes real defences to the applicable national law .

Norway

Article 4 (7)

1. The concept of "protected holder" is defined in
article 4 (7). The definition requires i.a. that the
instrument was complete when the holder acquired it.
Even if the instrument is later completed in accordance
with article 11, the holder will not qualify as a protected
holder in respect of the features in which the instrument
was complete upon delivery. We suggest that paragraph
(7) be amended in order to avoid the consequence.

2. An essential part of the definition of "the
protected holder" is the requirement that the holder
upon delivery had no knowledge of a claim to or a
defence upon the instrument. A holder who knows of
anyone claim or anyone defence and therefore is not
protected against it, will neither be a "protected holder"
in respect of claims and defences of which he had no
knowledge, cf. paragraph 14 of the commentary to the
article. We would prefer the solution that knowledge of
one claim or one defence did not preclude the holder
from protection against other claims and defences.

Articles 25 and 26

1. The articles deal with La. the defences which may
be set up against a holder and a protected holder.

2. With reference to our comment to article 23, we
suggest that there be inserted in article 26 (1) a new
subparagraph (d) stating that a protected holder's
liability according to article 23 may be set up against him
as a defence to his claim on the instrument.

3. Article 26 (1) (b) contains two alternatives,
"defences based on the underlying transaction " and
"(defences) arising from any fraudulent act ". If it is
agreed that the second alternative only is a subcategory
of the first one, the former might be deleted.

4. With exception to these few comments, the
Norwegian Government is satisfied with articles 25 and
26.

However, the Norwegian Civil Proceedings Act
provides for some special arrangements in cases where
the plaintiff relies on a bill of exchange or a promissory
note. The defendant is precluded from invoking several
kinds of defences at the first stage of the trial. The court
may order him to pay although he has a valid defence.
The defence may be tried in a second stage of the trial or
in a new case. The court may then reverse the original
order or order the plaintiff to pay back if he has already
received payment. We presume that this procedural
arrangement will not be contrary to the Convention.
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Spain

Holder-protected holder: general observations

The issue of the position of the holder in relation to
the defences available to the various parties constitutes
the "cornerstone of the draft Convention", as the CSCC
puts it. However, serious reservations may be expressed
as to the method by which this aspect should be
regulated. The draft Convention makes an initial
distinction between a holder and a protected holder,
which is explained in the definitions of these terms. The
difference between the two is based, among other
criteria, on "knowledge" of certain facts, that is to say
on a criterion which is subjective and uncertain. In order
to simplify it, presumptions are used which may in some
cases have the reverse effect (cf. articles 5 and 28). The
defences available are listed by means of cross
references, and we shall return to this later on.

The complexity of the system is the result of its initial
tenet, the distinction between a protected holder and an
unprotected holder. To start with, the terminology seems
inappropriate; a person cannot be qualified as unworthy
of legal protection. On the other hand, if the system is to
be based on the above distinction, both concepts must be
clearly specified; a reading of article 4 reveals that this
has not been done (see the comments to this article). The
concept of a protected holder is defined basically by one
objective criterion-inaccurately formulated-and, more
especially, by his unawareness of certain facts. This
means that the qualification of holders as protected
holders must be pronounced on a case-to-case basis and
cannot be pronounced before the event. It would
appear a simpler solution to establish how the know
ledge of certain specified acts affects the system of
available defences, removing the need to set up any
initial distinction. These thoughts must suffice for this
section.

In short, the subject of grounds for dishonour should
be regulated with much, greater clarity and simplicity.
The system proposed in the draft Convention is very
different from the Geneva system, provided for under
article 17 of the Uniform Law; but, far from being a
step forward, it introduces imperfections which suggest
that the advisability of staying closer to the Geneva
model should be considered.

Article 4 (7)

The definition of most consequence is, no doubt, that
of a "protected holder", a concept which it is absolutely
necessary to define since, as we stated above, one of the
cornerstones of the Convention rests on the distinction
between a protected and an unprotected holder. How
ever, the definition is not satisfactory. The basic
definition, that of a holder in subparagraph (6), consists
of a reference to article 14, and then an unprotected
holder is defined in an excessively imprecise, complicated
and ambiguous manner, although the subject calls for
the greatest clarity and objectivity.

First of all, the definition speaks of the "tenedor de
un titulo que a simple vista parecia completo y en
regia . .. ". The expression "a simple vista" ("at first
sight" or "at a glance") is unacceptable. Happier
expressions are used in the English version ("on its
face") and in the French version ("d'apres son contenu").
The explanation in the Commentary (paragraph 13),
"segun 10 indicado en el cuerpo de este" (English: "on
the face of it" (the instrument)), is also better than the
phrase used in the text of the draft. The reference
should be to the literal content of the document.

It is also unclear what is understood by an instru
ment which is complete. It should presumably be one
that meets all the requirements in article 1; however, the
subparagraphs (e) under paragraphs (2) and (3) men
tion five different places of which two must be in
different States. They do not explicitly require that for
the title to be complete all five must be shown, nor do
they state clearly the manner in which these entries are
to be made.

Also, as the CSCC has pointed out, there is no clear
reason why a person receiving an incomplete bill
should not be a protected holder if he completes it in
accordance with the relevant agreement. Furthermore,
it may be difficult to establish whether an instrument
was completed before or after a person became the
holder. Besides, provision is made for the omission of
one requirement: if the date is missing, the Convention
provides that the instrument shall be considered payable
on demand. It makes no sense for its holder to be
"protected".

Som", negative "conditions" also attach to the status
of a "protected holder". One is that he must be
"without knowledge"-a subjective, negative condition
complicated by a set of presumptions-of certain
specified facts:

First of all, those referred to in article 25; that is to
say, we have another complicated reference making the
provision still harder to understand, since article 25
refers to "any defence available under this Conven
tion".

Secondly, the fact that the instrument has been
dishonoured by non-acceptance or non-payment. It is
hard to understand why a holder who knows that an
instrument has been dishonoured by non-acceptance
should not be a protected holder. It is also hard to
understand why knowledge of dishonouring by non
payment should affect qualification of the holder, since,
as provided by the following subparagraph (b), he may
on no account be a protected holder if the time-limit
has expired for presentment of the instrument for
payment. As the CSCC has pointed out, the impor
tance of distinguishing clearly between the concepts of a
"protected" and an "unprotected" holder within the
system in the draft Convention makes its comprehen
sion and delimitation difficulties the more serious.
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Articles 24, 25 and 26 United States ofAmerica

Section 1, entitled "The rights of a holder and of a
protected holder", contains one of the essential corner
stones of this draft: regulation of the defences available
against a holder.

An initial distinction is made in this area between a
protected holder and an unprotected holder; in our
general remarks on the draft Convention we outlined
our serious doubts and reservations about a system
which appears imprecise and ambiguous.

We shall now make a few more specific comments.
First of all, it seems somewhat inappropriate to place
these provisions in this section. True, the holder's rights
are affected by the defences described, but the main
emphasis is on the right of liable persons to use such
defences against his claims.

Article 24, the first in the section, makes reference to
the rights of a holder. Paragraph (1) establishes his
rights by means of a comprehensive cross-reference
("those conferred on him by this Convention") and by
reference to the persons against whom his rights may be
exercised: "the parties to the instrument". It must be
remembered that there are parties without liability
(articles 34 (2) and 40 (2)) and liable persons who are
not parties to the instrument (article 4). Patagraph (2)
indicates the right of transfer by means of another
cross-reference, this time to article 12.

After this purely introductory article, we come to the
issue of defences; article 25 concerns those available
against an unprotected holder and article 26 those
against a protected holder. Before commenting on
substantive issues, and whether or not the proposed
system is acceptable, it would be advisable, most
particularly in this context, to avoid a number of
defects to which general reference has been made
above.

An example of the poor drafting in the Spanish
version is to be found in article 25 (1) (b). Also, the
continual use of cross-references makes understanding
of the provisions over-complicated. Article 25 starts
with a general cross-reference and article 26 with a
reference to a specific list of articles and paragraphs.

As pointed out by the CSCC, it might be better to
reverse the order of these two provisions; in other
words, it would be preferable to establish first of all the
defences available against any holder and then those
that may be invoked only against an "unprotected"
holder.

It might also be desirable to deal separately with
defences and with claims on an instrument; these issues
are intermingled in articles 25 and 26 of the draft
("rights" and "claims" on an instrument).

Article 4 (7)

A "protected holder" is a holder who takes an
instrument complete and regular on its face and not
overdue without knowledge of a claim or defence
"referred to in article 25". Knowledge of a defence not
referred to in article 25 (such as known defects in the
transaction which caused the issuance of the instru
ment) will not prevent a subsequent transferee from
becoming a protected holder. This limitation on the
knowledge requirement of article 4 (7) (a) is not clear,
nor is it sound policy. It does not seem that knowledge
of a defence under article 25 (1) (b) or (1) (c) would ever
be significant, since both of those provisions refer to
transactions "between himself' (presumably the person
acquiring the instrument) and another party. If this is
so, however, a person can attain the status of a
protected holder even though he knew of breach of
contract defences or fraud in the inducement in the
transaction underlying the original issuance of the
instrument. The United States believes that protected
holder status should not be extended to parties who
know of defences, except under the shelter provisions of
article 27. The definition of "protected holder" should
therefore be amended by deleting the phrase "referred
to in article 25" from the present knowledge require
ment in article 4 (7) (a).

Article 25

Under article 25 (1) (a), a holder is subject to
any defence available under the Convention. Under the
comparable provision for protected holders-article 26
(1) (a)-there are specific cross references to articles
furnishing such defences. The United States suggests
that these two paragraphs in articles 25 and 26 be
conformed, preferably by adding to the text of article
25 (1) (a) a list of specific cross references to other
articles furnishing such defences.

Yugoslavia

Article 4 (7)

Article 4 (7) .defines the term "protected holder"
which is quite distinct from the term "legal" holder of
an instrument or a holder in "good faith" under
Yugoslav law. The institute of the "protected holder"
sets more requirements than is required in the case of a
"holder in good faith". The application of this institute
may pose problems in practice, especially in the case of
an incomplete instrument (article 38).

The requirements enumerated in article 25 and more
specifically defining those set out in article 4 (7) in
respect of claims and defences will be a serious obstacle
to a speedier circulation of an instrument, primarily
because of the fact that a bill is based on an underlying
transaction.
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ARTICLE 29

63

These articles are an illustration of the aforemen
tioned statement that the Working Group has viewed a
bill as a causal transaction, which is unacceptable
because it does not meet the needs of the present
transactions and will not facilitate the circulation of an
instrument. Namely, article 25 (1) (b) and article 26
(1) (b) stipulate that a party may set up against a holder
who is not a protected holder "any defence based on an
underlying transaction".

ARTICLE 27

Czechoslovakia

The provision of paragraph (1), because of its
wording "by a protected holder", leads to the interpre
tation that for the purpose of a person to be a
"protected holder" it is not sufficient if he complies
with the terms of article 4, paragraph (7), but that in
addition, his predecessor must be a "protected holder".

Norway

The implications of "the shelter rule" in article 27 are
explained in several examples. We strongly oppose the
solution outlined in example C. There are no good
reasons why the person C in the example should obtain
the rights of a protected holder. We suggest that article
27 be amended in order to avoid the consequence.

Spain

Article 27 makes the system even more complicated;
it is an obstacle to understanding the characteristics of
a protected holder and the already complex definition
of him in article 4.

Article 27 (2)

Denmark

According to the provisions of paragraph (2) a party
who pays an instrument and the instrument is trans
ferred to him, such transfer does not vest in that party
the rights to and upon the instrument which any
previous protected holder had. The situations envisaged
in this context are not easily understandable.

ARTICLE 28

Spain

Article 28 has further resort to presumptions. These
are used, in principle, to facilitate the implementation
of legislation, but in this case the conflicting effects of
articles 5 and 28 may increase the complexity of the
system.

Norway

A reference to articles 30 and 32 seems to be equally
relevant to paragraph (2) as to paragraph (1), cL our
comment to article 23. The final text may read:

Article 29

Subject to the provisions of articles 30 and 32:

(a) A person is not ...

(b) A person who signs ...

Spain

Section 2, on the liability of the parties, contains
some general provisions which, curiously, start with a
negative formulation (article 29 (1)), whereas it would
be more logical to have a positive one specifying when a
person is liable on an instrument, to whom he is liable
and the nature of his liability.

ARTICLE 30

Czechoslovakia

For the purpose of legal certainty we recommend to
delete the implied approval of the forged endorsement.

German Democratic Republic

This article introduces the notion of "implication".
An implication is "a state of mind or facts which is
deduced".

In view of the special nature of bills of exchange/
promissory notes as negotiable instruments, the con
tents of which should be fully comprehensible for
everybody and presented with clarity, use must be
made, as a matter of principle, of explicit statements
only. Otherwise, dealings using bills of exchange/
promissory notes may involve some uncertainty and
their negotiability may be considerably limited or
affected. These remarks also apply to the use of the
term "implication" in articles 52, 58 and 63.

Japan

Article 30 provides that a person whose signature was
forged is liable where he has represented that the
signature is his own. However, according to paragraph
2 of the commentary (A/CN.9/213, Yearbook 1982,
part two, 11, A, 4), he is not liable if the person to
whom the affirmative representation was made knew of
the forgery. However, it would be inappropriate to
provide that the person who has represented that the
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signature was his own is not liable at all to any
subsequent holder if the person to whom the affirma
tive representation was made knew of the forgery. If,
however, the Commission decides to adopt such a
principle, the text of the Convention should state such
rule expressly.

Norway

The word "represented" in article 30 is to be
interpreted according to Anglo-American tradition, c.f.
paragraph 2 of the commentary. Preserving the rule,
article 30 ought to be drafted in a way more open to a
direct translation into the languages of non-common
law countries.

Union of Soviet Socialist Republics _

The reference to the possibility of an "implied"
acceptance by the person whose signature was forged
on the instrument to be bound by such a signature
should be deleted from the text of this article in view of
the vagueness of the term and of the fact that it is
known only to one legal system (Anglo-American law).

United States ofAmerica

Article 30 provides that a forged signature does not
impose liability on the person whose signature was
forged, unless "he has, expressly or impliedly, accepted
to be bound by the signature" or represented it to be
his own. The concepts of express adoption and misrep
resentation cause no problems. However, the concept
of implicit "acceptance to be bound" is not clear,
although it seems to suggest that the person whose
signature was forged is precluded from asserting the
forgery. The United States proposes that this concept
be expressly stated in article 30, to make it clear that if
a person's failure to exercise due care substantially
contributes to the making of a forgery of his signature,
he will be precluded from asserting the fact of the
forgery.

ARTICLE 31

Australia

A further divergence between the BEA and the draft
Conventions concerns the effect of material alerations
to an instrument. Under the draft Conventions, while
parties who sign an instrument subsequent to any
alteration will be liable on the instrument as altered,
parties who sign before the alterations will be liable
only according to its original terms (article 31 (Bills and
Notes Convention), article 33 (Cheques Convention».
However under s.69 of the BEA, where a bill is
"materially" altered the parties who signed it prior to
the making of the alteration are discharged from
liability on the bill except to a holder in due course for

the original amount, and then only if the alteration is
not apparent. Australia accepts the Convention pro
visions despite the differences with the position under
the BEA.

Norway

An instrument may be altered more than once. We
suggest article 31 be amended to take account of the
possibility.

United Kingdom of Great Britain and Northern Ireland

A major point is made that this article does not say
whether there is to be any difference between the
treatment of alterations which are apparent and those
which are not, as provided by the Bills of Exchange Act
1882, s.64. It is felt that a material alteration should not
be apparent for the provisions of the article to apply.
On the other hand it is felt that a person who
knowingly takes a materially altered bill should not be
able to enforce it against any prior holder or the alterer.

Article 31 (1)

Denmark

While the proViSiOns of paragraph (1) (b), first
sentence do match the rules of section 13 of the Danish
Cheque Act and section 10 of the Danish Bills of
Exchange Act it might be expedient to insert a clause
that the holder of the instrument must be in good faith
if he is to repudiate the objections of a party who has
signed the instrument.

Finland

In subparagraph (b) of this provision a situation is
envisaged where the instrument in question has been
once altered. It is understood that where a bill of
exchange has been altered twice, reference should be
made to the terms of the text as it was when the party
concerned first signed the bill of exchange, even if that
were not the original text.

Article 31 (2)

Yugoslavia

Paragraph (2) of article 31 may create difficulties in
practice and prevent the circulation of an instrument. A
strict application of the provision of paragraph (2) of
this article would mean that all parties would be liable
even for an obvious error in material alteration.
Therefore, one may wonder whether the parties who
have signed the instrument shall also be liable for any
subsequent alteration.
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ARTICLE 34

Article 34 (1)
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Article 32 lacks a rule concerning signature by
juridical persons, especially commercial corporations. It
would be desirable to include a provision on this
matter.

Article 32 (4)

Norway

Paragraph 6 of the commentary suggests that para
graph (4) of the article will be overriding articles 25 (I ) (c)
and 26 (1) (b) in a conflict between the agent or the
principal and his immediate transferee. However, there
seems to be no need for such a deviation from the main
principles of articles 25 and 26. We propose that either
paragraph (4) of article 32 be deleted or a reservation
be included regarding the immediate transferee of the
agent., As far as subsequent protected holders are
concerned, article 32 (4) is superfluous in addition to
article 26, cf. article 32 (3).

ARTICLE 33

Canada

Canada does not see the utility of the verb "made" in
the last complete line of this article. It appears to direct
attention rather too pointedly to funds that may have
been specifically deposited with the drawee. We con
sider that the intent of the article extends to all funds in
the hand of the drawee for the account of the drawer
and this meaning would be clarified if the verb "made"
were deleted.

Denmark

Presumably the rules of article 35 of the Cheques
Convention and article 33 of the Bills and Notes
Convention shall be taken to mean that a bank may
refuse to pay without specifying the grounds for the
refusal, even though there may be sufficient funds in
the account. This is not considered sufficiently clearly
formulated for the Cheques Convention and its com
mentary on article 35. By contrast, the problem seems
to have been solved in article 33 where a parenthesis in
the commentary contains the passage "unless the
drawee has accepted". A similar parenthesis or passage
ought to be inserted in the Cheques Convention.

Spain

This section ends with a prOV1SlOn, in article 33,
which appears out of place in the system proposed in
the draft Convention; the draft contains no general
regulations concerning the relations between the in
strument and the underlying transactions. This isolated
reference to the assignment of funds made availabe for
payment therefore seems strange.

Canada

Canada does not see the utility of the. word "sub
sequent" in the third line of this section. It is difficult to
give it a sensible meaning. Every party is a subsequent
party to the drawer; no party is a subsequent party to
the holder who is paid. The United Kingdom and
Canadian statutes refer to holder or any subsequent
endorser, but article 34 (I) would be satisfactory to us if
the word "subsequent" were simply deleted.

Article 34 (2)

Denmark

The provision in paragraph (2) differs radically from
the Danish provision in section 9 of the Bills of
Exchange Act if it is to be inferred from paragraph (2)
that the drawer may also limit his liability to pay the
bill. This makes the Bills of Exchange system highly
recondite for those using the system. A stringent rule
corresponding to that in subsection 2 of section 9 of the
Danish Bills of Exchange Act (and article 35 of the
Convention) is preferable.

Spain

The provision that the drawer may exclude or limit
his liability invites comment. The CSCC could not see
the purpose of this provision and recommended its
deletion, since the possibility of excluding liability is not
made subject to the existence of other liable parties.
The maker of a promissory note may not exclude or
limit his own liability (article 35). This difference
between bills of exchange and promissory notes clearly
rests on the fact that, in the latter case, the maker's
liability is primary (as explained in the Commentary).
In any case, for the sake of consistency, the existence of
a party with primary liability (the acceptor's signature)
should be a prerequisite for allowing the drawer to
exclude or limit his liability.

Uruguay

Article 34, paragraph (2), is in complete conflict with
our internal law and we see no international need for it.
Traditionally, a bill must be paid by the drawer in the
event of non-acceptance or non-payment by the drawee.
If the drawer is to be allowed to be exempted, this
would allow the circulation of an instrument lacking
any debtor or person liable for payment.

Yugoslavia

It is not clear why the provision of paragraph (2) of
article 34 stipulating that the drawer may exclude or
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limit his own liability by an express stipulation on the
bill has been included in the draft Convention. The
assumption is that the Working Group meant only a
bill since such a stipulation of paragraph (2) would be
absurd in the case of promissory notes under which the
maker undertakes to pay a definite sum. Or how can he
guarantee to pay a definite sum (which is the purpose of
a note) if he excludes or limits his own liability (article
34 (2». Paragraph (2) of article 34 indicates that the
Working Group probably had a bill in mind but the
wording implies all instruments. Therefore, it should be
reworded for the sake of clarity.

ARTICLE 35

Articles 35 (2) and 36 (2)

Hungary

It is logical, that the maker of a promissory note can
not exclude his obligation, since he promises his own
payment. But, if it seems necessary to put it in express
wording, then why is it not declared regarding the
acceptor, too, in article 36 (2). It might be believed by
an erroneous "a contrario" conclusion, that the accep
tor may exclude his responsibility.

Article 36 (1)

Mexico

In the Spanish version, the use of the word "hasta" is
clearly incorrect. The Spanish text should read: "El
librador no quedara obligado por la letra entre tanto no la
acepte."

ARTICLE 37

Article 37 (b)

Germany, Federal Republic of

No convincing reason can be ascertained for eval
uating the mere signature by the drawee on the reverse
side of the bill of exchange as a declaration of
acceptance. That rule may result in confusions with
respect to endorsements and seems to be particularly
dangerous in those cases in which a bill of exchange is
endorsed in blank before the name of the drawee is
inserted.

Hungary

It has not been specified that the mere signature of
the drawee has to be on the face of the bill of exchange.
This becomes only evident from article 42 (4) (b) (in
chapter F: The "guarantor"). This is unfortunate
because everybody would look for it logically in
chapter D: "The drawee and acceptor".

ARTICLE 38

Article 38 (3)

Mexico

A broader formulation should be used. Any holder
must be able to insert the date of acceptance. It is
undesirable that this right should be reserved solely to
the drawer, who is not a suitable person for presenting
the bill for acceptance. Moreover, how is a third party
to know who inserted the date of acceptance?

Suggested wording: "When a bill drawn payable at a
fixed date after sight, ... ; failing such indication by the
acceptor, the holder may insert the date of acceptance."

ARTICLE 39

Spain

As regards the acceptor's liability, article 39 requires
that this be unconditional or "unqualified". "Qualified"
acceptance is considered to be "non-acceptance", but
the drawee is nevertheless bound according to the terms
of his "acceptance". The principle defined here appears
sound, aside from drafting considerations, but it is
not in line with the principle applied to conditional
endorsement, mentioned above (article 17; the endorse
ment is valid and the condition ineffective). Here, too,
greater consistency would seem to be required.

Article 39 (1)

China

Paragraph (1) of article 39: "An acceptance must be
unqualified. An acceptance is qualified if it is conditional
or varies the terms of the bilL"

Recommendation: This be changed into "An accep
tance ought to be unqualified, but allowances are made
for conditional acceptance."

Czechoslovakia

We recommend that the notion "variation of the
terms" of the instrument be clarified, especially how it
differs e.g. from the notion "material alteration" as used
in article 31.

Article 39 (3)

Canada

This article introduces a concept which is both
intricate and impractical. We are aware that many bills
of exchange acts in force in the world today
contemplate a partial acceptance. We are, however, not
aware of any practical significance to these provisions.
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Furthermore, statutes such as the Canadian Bills of
Exchange Act, in making provision for such rare
possibilities, go a great deal further than the draft
Conventions in working through the implications for the
parties of a partial acceptance. If article 39 (3) were to be
accepted, it would be necessary to give further
consideration to articles such as article 55 which at
present refers only to dishonour by non-acceptance and
perhaps would require an amendment to refer to partial
dishonour by partial acceptance. If the point were of any
practical significance we would undertake that exercise
and suggest the appropriate amendments.

However, we consider that partial acceptance is a rare
and undesirable phenomenon which should not be
condoned or promoted by the draft Convention. Canada
objects to the introduction of this concept in a final draft
of the Convention and strongly requests its deletion since
there is now not the time or the business purpose for
taking the effort to assimilate it properly within the text
of the draft Convention.

Mexico

Partial acceptance must be regarded as non
acceptance. This is not the traditional solution; see, for
example, article 99 of our law LTOC and article 26 of the
Geneva Uniform Law. But under that solution how can
the non-accepted part of the bill be protested or
returned?

Suggested wording: "Partial acceptance is regarded as
refusal of acceptance. "

ARTICLE 40

United States ofAmerica

The United States suggests that this article be clarified
by an amendment which would expressly state that an
endorser does not have to be in the chain oftitle and that
an anomalous signer has the liability of an endorser.

Article 40 (2)

Mexico

The limitation of liability to a part of the amount of
the instrument raises the following qustion: How, with
respect to the exercise of the rights of both, is the
instrument to be divided by the endorser who pays
partially and the holder from whom part of the payment
is' withheld?

On the other hand, the stipulation remains valid since
it is authorized by the Convention. It is improper to say
that it has effect only with respect to that endorser.

Suggested wording: "The endorser may exclude his
own liability by an express stipulation on the instrument.
Such stipulation has effect only with respect to the
endorser who placed it."

ARTICLE 41

Czechoslovakia

In our view this provision is needlessly complicated.
For example it is not quite clear why the holder of an
instrument in these cases, irrespective of his good faith,
should be responsible for the fact that some signature
on the instrument was forged. Apparently, it would be
sufficient and would comply with trade intercourse that
the holder who does not sign the instrument and
transfers it by mere delivery is not liable according to
the Convention on the instrument, but according to
general provisions of the applicable law; i.e. he would
be responsible to the person who took the instrument,
on the basis of their relationship, possibly not even
contractually, including his responsibility towards sub
sequent acquirers of the instrument, provided that he
acted intentionally or negligently to their detriment.

Denmark

Presumably the provision refers to a person trans
ferring an instrument on which his name has not been
written. In view especially of the fact that we are
dealing with international rules it will be complicated to
apply this rule in practice. The Danish Government
therefore recommends deletion of the said provision.

Finland

Under this provIsion any person who transfers an
instrument by mere delivery is liable to any holder for
damages. Liability is thus not limited to those trans
ferors whose names appear on the bill of exchange. It
may be doubted whether this is a technically sound
solution, even if one may assume that the burden of
proving that a certain person has transferred the bill of
exchange rests on the party claiming liability on this
ground.

Germany. Federal Republic of

Article 41 imposes upon the person who transfers a
bill of exchange by mere delivery an extensive liability
towards all subsequent holders with regard to defects in
preceding signatures, material alterations or other
defects in the bill of exchange. This provision seems to
go too far and will most likely not promote the
negotiability of international bills of exchange.

Japan

The liability which is imposed under article 41 on a
person who transfers an instrument by mere delivery is
liability off the instrument. It is questionable whether
rules on such liability should be included in the
Convention.
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If, however, the Commission decides to include such
rules in the Convention, the requirements for such
liability should be carefully reexamined. According to
the present text, a holder is entitled to claim damages
from the person who transfers an instrument by mere
delivery without the presentment and protest which are
stipulated as necessary conditions for liability when the
holder makes a claim against an endorser under
article 40 (cf. articles 49, 53 and 55). There seems to be
a lack of consistency here. Furthermore, it is not clear
whether a holder making a claim under article 41 is
considered theoretically to receive damages when he is
able to make a claim against another party or parties
on whom primary or secondary liability is imposed.

Netherlands

According to article 41, a person who transfers an
instrument by delivery alone is liable to any subsequent
holder for damages such holder suffered because of the
fact that prior to such transfer there was a forged or
unauthorized signature or a material alteration, or a
claim or defence may be set up against him, or the
instrument was dishonoured by non-acceptance or non
payment.

The Netherlands would prefer to see this provision
deleted. It has no counterpart, neither in Dutch law nor
in the Geneva Uniform Laws. Nor does the provision
quite square with the warranty provisions of the UCC
which apparently inspired the provision of article 41:
according to section 3-417 (2), the warranty given by a
transferee who transfers the instrument by delivery
alone runs only to his immediate transferee.

It is submitted that article 41, if retained, would
impair the circulation of international instruments and
n,m counter to the fundamental principle, laid down in
article 29 (1), that a person is not liable on an
instrument unless he signs it. The fact that the
commentary to article 41 states that the liability under
the article is "off the instrument'; is not convincing.
Moreover, the provision as currently drafted would
seem to impose greater liability on transferors by mere
delivery than on transferors by endorsement and
delivery. Whereas presentment and protest are condi
tions precedent to the liability of endorsers, the liability
of transferors by delivery alone "materializes the
moment the instrument is transferred, regardless of its
date of maturity" (cf. Commentary, para. 2; Yearbook
1982, part two, 11, A, 4). Furthermore, whereas under
article 40 (2), the endorser may exclude or limit his own
liability by an express stipulation on the instrument, the
transferor by delivery alone has no such faculty.

If deletion of article 41 were not acceptable, the
provision should be reexamined with a view to extend
ing the liability contemplated in article 41 to both types
of transferor.

Norway

1. An endorser has liability only under article 40, a
transferor by mere delivery only under article 41. The
liability of an enorser is thus in several respects less

than that of a transferor by mere delivery. This is an
anomaly. We suggest article 41 be amended to apply to
all transferors, both endorsers and transferors by mere
delivery.

2. Article 41 (1) (a) interferes with the compromise
of article 23 (1) in respect of forged or unauthorized
endorsements. The deviation from the compromise
seems unjustified. We suggest that subparagraph (a) of
article 41 (1) be restricted to the forged signature of, or
the unauthorized signature on behalf of, the drawer or
the maker.

Spain

Concerning the liability of the endorser, it is surpris
ing that, under article 41, liability is assigned to a
person who transfers an instrument by mere delivery;
that is, without his being an endorser and without his
signature appearing on the instrument. He is liable for
compensation to any person who has suffered damages
as a result of events in which he had no hand, and of
which he may even be unaware (see the comments
above to article 23).

United States ofAmerica

This article applies only to those who transfer by
"mere delivery" (Le., without endorsing). An endorser
has liability only under article 40. Therefore, the
liability of an endorser is less, in many circumstances,
than the liability of a transferor by mere delivery. The
endorser could escape all liability on the instrument if
the instrument is not correctly protested, regardless of
forgery, alteration, etc. The United States proposes that
article 41 be amended to apply to all transferors by
deleting the words "by mere delivery" from the first
line of article 41.

The purpose of such an amendment would be to
rnake article 41 liability applicable to both endorsers
and nonendorsers. (This warranty liability applies
primarily in situations involving alterations and forged
signatures ofa drawer or maker. Under article 23 it
seems not to apply in forged endorsement cases, for no
damages result.) The proposed amendment would
clarify the position of the anomalous endorser and of
the transferor who adds an endorsement after a prior
blank endorsement. Under the current language their
liability appears to be determined by article 40 and not
by article 41. If so, the current language allows them to
escape liability for forgery, alteration, and valid de
fenses against them if the instrument is mistakenly paid
or even if it is dishonoured and not duly protested. The
United States believes that liability for damages caused
by forgeries of an issuer's signature and material
alterations should be imposed on both endorsers and
nonendorsets, at least ifnot disclaimed.

ARTICLE 42

Japan

(1) No prOVIsIOn of the present draft Convention
makes clear whether an incomplete instrument may be
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guaranteed or not, while it is clearly provided that an
incomplete instrument satisfying the requirements set
out in article 1 (2) (a) or (3) (a) may be accepted by the
drawee (see article 38 (1)). It is, however, difficult to see
any reason why guarantee should be treated in a
manner different from acceptance. The Japanese
Government proposes that a provision be added stating
that such an instrument may be guaranteed before it
has been signed by the drawer or maker, or while
otherwise incomplete.

(2) With the present text of article 42 (4), it is not
clear what the effect of the drawee's signature alone on
the back of the instrument is considered to he. Addi
tional rules would ~ppear to he necessary.

Article 42 (l)

Mexico

The objections raised against the possibility of partial
liability for an instrument apply here also. Again, in the
case of partial performance, how are the parties to
divide the instrument?

Suggested wording: "Payment of an instrument may
be guaranteed for the account of any party. A
guarantee may be given by any person who mayor may
not already be a party."

Yugoslavia

tJnder article 42 (1) "A guarantee may be given by
any person who mayor may not already he a party".
Such a broadly formulated provision is unacceptable
since aval. as is known, cannot be given by the primary
parties of ~n instrument (acceptor of a bill or the maker
or a note), because they are already bound to all parties
who have signed the instrument.

Article 42 (4) (a)

Mexico

Our law LTOC (article 111) contains a more logical
solution, which is recommended and according to
which whenever a signature cannot be given another
meaning, that signature constitutes a guarantee.

Article 42 (4) (b)

Mexico

This prOVISiOn should be brought into line with
article 37, subparagraph (b).

Article 42 (4) (c)

Mexico

This may lead to ahsurd solutions. If on the back of
the instrument there is a signature which is not that of

the drawee and the latter has not been the legitimate
holder of the instrument, how can it be considered an
endorsement? It is suggested that this subparagraph be
deleted.

Article 42 (5)

Germany, Federal Republic of

The irrefutable presumption that the guarantee for a
bill is deemed to have been given for the drawee or the
acceptor if the guarantor made his declaration of
guarantee by his mere signature on the bill is very often
not in conformity with the true will of the parties. This
will is usually expressed by the fact that the guarantor's
signature is right beside that of the person for whom
the guarantee is given.

Spain

The proVISiOns regulating the guarantee call for a
comment on a substantive issue: the nature of this legal
transaction. The guarantee is presented as applying to
payment of the instrument (article 42 (1)), and it mayor
may not specify the person for whom it is given. If it
does not, there is a presumption that the guarantee is
given for the acceptor or the drawee (the maker in the
case of a promissory note). Although the Commentary
states that in respect of the liability of a guarantor the
Convention follows in substance the provisions of the
Geneva Uniform Law, this provision allows the guaran
tee to be given for the drawee, who is not liable on bills
(cf. article 36 (1)). What is more, if nothing is specified
and if the bill is not accepted, the presumption is that
the guarantee is for the drawee, whereas the presump
tion in the Geneva Uniform Law is that it is for the
drawer. It would appear that the characteristics of a
guarantor for the drawee are different from those of
any other guarantor, and he is therefore not subject to
the same regulations. For example, the provision in
article 43 (1 )-that a guarantor is liable to the same
extent as the party for whom he has become guarantor
does not apply to a guarantor for the drawee
(cf. article 43 (2)). This seems to indicate that the
concept of a guarantor for the drawee bears more
resemblance to that of an acceptor than to that of a
true guarantor. His liability is that of an acceptor who
is not the drawee, who is not specified in the instrument
as an alternate acceptor and who is not the acceptor by
intervention who comes forward after a protest.

ARTICLE 43

Article 43 (1)

Denmark

It seems odd that under this article a guarantor may
limit his liability to something other than part of the
amount of the bill.
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ARTICLE 44

United Kingdom of Great Britain and Northern Ireland

A minor criticism is that it appears that the special
right of the guarantor is not sufficiently specified.

CHAPTER FIVE. PRESENTMENT, DISHONOUR
BY NON-ACCEPTANCE OR NON-PAYMENT,

AND RECOURSE

ARTICLE 45

Netherlands

Though a bill payable on demand is not usually
presented for acceptance, article 45 (1) permits pre
sentment for acceptance of such a bill and, according to
article 47 (e), presentment is then to be made within one
year of the date of the bill.

Article 45 (2) (c) states that a bill drawn payable
elsewhere than at the residence or place of business of
the drawee must be presented for acceptance, but
makes an exception in respect of the demand bill. It is
noted that paragraph 6 of the commentary of article 45
sets forth an explanation (see Yearbook 1982, part two,
11, A, 4). However, the reason why a domiciled bill
payable at a definite time must be presented for
acceptance is equally valid in respect of a bill payabJp
on demand. "

~t

ARTICLE 46

Indonesia

The stipulation on a bill whereby the drawer pro
hibits presentment for acceptance, permitted by this
article, is also set forth in the Indonesian Commercial
Code.

However, the draft Convention provides for the
possibility that such a bill is presented for acceptance,
notwithstanding the prohibition of such a presentment,
and regulates its legal consequences.

The Indonesia Commercial Code does not regulate
such possibility nor does it regulate the legal con
sequences. We would therefore consider that the pro
vision stated in the draft Convention corresponds to the
needs of international payments.

Article 46 (1)

China

Paragraph (I) of article 46: "Notwithstanding the
provisions of article 45 the drawer may stipulate on the
bill that it must not be presented for acceptance or that

it must not be so presented before a specified date or
before the occurrence of a specified event."

Recommendation: This be supplemented by adding
"But this article does not apply to the presentment for
payment".

The reason: In actual business operation, present
ment for acceptance "not ... before the occurrence of a
specified event" is sometimes mixed up with present.
ment for payment. For example, in documentary
payment/demand collection, the payment should be
made immediately when the bill is presented and the
document should be handed over to the payer. But, if a
payer says that the bill must be presented for payment
after the occurrence of a specified event (e.g., arrival of
a ship or goods), this would delay the payment. Since a
bill of exchange is an unconditional order to pay, the
conditions required of presentment for acceptance are
not applicable to presentment for payment.

Hungary

For clearer drafting it is suggested to begin para
graph (1) of article 46 instead of the words "Notwith
standing the provisions of article 45" by the wording
"in case of paragraph (1) of article 45".

Spain

The provlslOn in article 46 that the drawer may
"stipulate on the bill that it must not be presented for
acceptance" seems badly worded. To begin with, it is
not strictly speaking a matter of "stipUlation" (estipular
in Spanish). Moreover, the apparent intention of article
46 is not to prohibit the presentment of the bill for
acceptance, since acceptance is effective if granted, but
to provide for all liable persons to be freed from any
liability that might result from dishonour by non
acceptance. The provision would be better stated thus.
It is a logical provision for the Convention to make,
since it allows total exclusion of liability on the part of
the drawer and endorsers.

Union of Soviet Socialist Republics

The provision of paragraph (1) may, in practice,
cause difficulties in that it gives the drawer the right to
prohibit presentation of a bill for acceptance in those
cases where, according to article 45 (2), a bill must be
presented for acceptance.

This is especially evident if we take the example of a
bill of exchange drawn payable at a fixed period after
sight and with the drawer's stipulation prohibiting
presentation of the bill for acceptance. If such a bill is
not presented for acceptance or the drawee refuses to
accept it, it would be impossible to determine the date
of payment on the bill and, thus, the time when the
party's liability on the bill arises. The objective of this
rule is, apparently, to deprive the holder of the right to
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immediate recourse, i.e. to recourse before the date of
payment, if the bill is dishonoured by non-acceptance
(article 46 (2)). However, this objective can be achieved
in a simpler way that has already been provided for in
the Draft Convention, by the drawer's stipulation on
the bill of exchange excluding his own liability for
acceptance (article 34 (2)).

We accordingly believe that the drawer's right to
prohibit presentment of a bill of exchange for accep
tance provided for in article 46 (1) should apply only to
paragraph (1) of article 45.

United States ofAmerica

This article permits drawers to stipulate that a bill of
exchange may not be presented for acceptance. Especially
as to time bills of exchange, the holder may need to
know whether the drawee will pay the instrument before
the payment date. Denying this information to the
holder may make the instrument of less value. The
United States proposes that this article be deleted.

ARTICLE 47

Hungary

Without modifying the text of article 47 it would be
suggested to insert in the commentary an explanation to
the effect that the holder of a bill may present it to the
acceptor by proxy without endorsing the bill to this
person.

Spain

The rules governing presentment for acceptance
contain no reference to place, such as that given in article
51 relating to presentment for payment. Although this
omission is justified in the Commentary (para. 3 under
article 47; Yearbook 1982, part two, 11, A, 4), it might be
preferable for the place to be indicated.

United States ofAmerica

Although article 51 on presentment for payment has
several paragraphs on where presentment must be made,
article 47 on presentment for acceptance has no such
paragraphs. The omission could be confusing, and these
two articles should be conformed. Therefore, the United
States proposes that article 47 be amended to add two
new paragraphs modeled on article 51 (g) and (h).

Article 47 (aj

Finland

The expressions "business day" and "reasonable
hour" both appear rather imprecise. It is proposed to

replace them by "banking day" and "banking hour" or
by adding a provision according to which a State may in
its national legislation determine the appropriate time
for a bill's presentation.

Norway

1. The terms "business day" and "reasonable hour"
are imprecise. We suggest that the Convention authorize
the Contracting States to define these terms more
precisely in their national legislation.

2. The bill must be presented for acceptance to the
drawee or his agent at the place where they are at the
moment, cf. subparagraph (a) and paragraph 3 of the
commentary. Presentment for payment is "local". The
bill may thus have to travel a long distance in a short
time if the drawee is not resident in the place of payment.
The holder may easily go astray. We suggest that the bill
may be presented for acceptance at the places designated
in article 51 (g) for presentment for payment. If the
drawee or his agent cannot be found at that place, the
bill is considered to be dishonoured by non-acceptance.

Union of Soviet Socialist Republics

Subparagraph (a) provides that for a bill to be duly
presented for acceptance it must specifically be presented
by the holder. Since in today's international practice bills
are presented for acceptance by banks, which are not
holders within the meaning of the law on bills of
exchange, since they act in accordance with a general
civil contract of agency and not on the basis of some
special endorsement, a provision should be added to this
subparagraph specifying that bills can also be presented
for acceptance on behalf of the holder. The rule would,
in principle, be in keeping with the basic Geneva and
Anglo-American system of the law on bills of exchange.

Article 47 (c)

Canada

Canada considers that a rule which would validate an
acceptance by a person and in a name other than that of
the drawee is likely to create confusion and foster
uncertainty. We are uncertain what entities might
properly be described as "authorities" within the
meaning of the subsection, but even if situations exist in
individual contracting states where official, semi-official
or governmental agencies have authority to accept bills
of exchange drawn on resident nationals of the
contracting state, it would be preferable, in our view, for
the Convention to require the acceptance to be in the
name of the drawee even though some additional text
may be added to show that it is by the authority of the
intervening agency.
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Czechoslovakia

Article 47 (e) maturity which are based on the Geneva Convention
and have proved their practical effectiveness in many
countries.

Seen through the needs of trade, it appears necessary
to extend the one year period mentioned.

ARTICLE 48

Norway

We suggest the expression "reasonable diligence" be
worked out in some detail in the proposed commentary
to the final text.

Spain

Article 48 raises problems. An optional presentment
of a bill for acceptance cannot be said to be "dispen
sada" (i.e. "excused" or "not required"), since it was
never a requirement. What is intended in the Conven
tion is that in some cases, although the bill has never
even been presented for acceptance, dishonour by non
acceptance should produce the effects described in
article 50 (2) and render liable the persons referred to in
article 48. The content of this article might be incor
porated in article 50 (1) (b).

United States ofAmerica

This article establishes conditions under which pre
sentment for acceptance can be excused but does not
provide for delay in presentment for acceptance, even in
circumstances involving vis major. In this omission,
article 48 is at variance with articles 52, 58 and 63,
which deal with delays in presentment for payment,
protest, and notice of dishonour. The United States
proposes that article 48 be amended to add a new
paragraph, modeled on article 52 (1), which would
allow delay in presentment for acceptance on the
ground of vis major.

Articles 48 and 50

German Democratic Republic

Regrettably, no provision has been made for the
holder to exercise, prior to maturity, his right of
recourse against the parties liable upon such recourse, if
the drawee is bankrupt or has suspended payments.
There is no reason to regulate the case of bankruptcy or
suspension of payments in a different way from that of
a juridical person in liquidation as regards their effects
on recourse. Practically, it is not acceptable for the
holder of a bill of exchange/promissory note that he
should have the right of recourse before maturity, if the
drawee has no longer the power freely to deal with his
assets by reason of his insolvency. The present version
needs to be revised in order to provide also those
possibilities for exercising the right of recourse before

Union of Soviet Socialist Republics

The general approach of the draft Convention is that
immediate recourse on a bill can be obtained only in
cases where a bill is dishonoured by non-acceptance. In
contrast to the Geneva Convention (ULB, article 43)
the present draft Convention does not envisage the
possibility of claiming against all the parties liable on
the bill (drawer, endorsers and their guarantors; or
against the acceptor and his guarantor) before maturity
in the event of the drawee's insolvency or in the event
of a suspension of payments on his part or where
execution has been levied against his goods without
result. This approach infringes substantially on the
interests of the holder, who should in these circum
stances be entitled to expect immediate satisfaction of
all his demands, in particular from the guarantor of the
acceptor or drawee, who in the case of international
payments is normally a bank. It would thus be useful
to provide for the holder's right to immediate recourse
in the event that the drawee or the acceptor goes
bankrupt or suspends payments.

Articles 48 and 52

Japan

Articles 48 and 52 set out the cases where present
ment may be dispensed with. The Japanese Government
suggests that the text should state clearly that any
stoppage of payment on the part of the drawee is
included in the grounds listed in articles 48 (a) and 52 (2)
(d), instead of using the term "insolvency".

Articles 48, 52, 58 and 63

United States ofAmerica

There is no general provision in the Convention
concerning the ability of the parties to vary the
provisions or waive the requirements of the Convention
by agreed-upon terms. The resulting ambiguity is
particularly troubling in relation to waivers of present
ment, notice of dishonour, and protest, which are
commonly used in the United States. It would be
desirable to amend articles 48, 52, 58, and 63 (which
deal with dispensation of presentment, notice of dis
honor, and protest) to allow waivers.

ARTICLE 49

Norway

The article sets out due presentment for acceptance of
a bill as a condition precedent to the liability on the bill
of the drawer, the endorsers and their guarantors.
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According to article 53, due presentment for payment
of an instrument is a condition. If the instrument is not
duly protested, the drawer, the endorsers and their
guarantors are no longer liable thereon, cf. article 59. If
the holder loses his right of recourse on the instru
ment according to these articles, a drawer or an
endorser may make an inequitable gain. The right of
recourse being a right on the instrument, it seems
unclear whether it will be contrary to the Convention if
national law would furnish the holder with a claim off
the instrument to such an inequitable gain. Anyway, the
Convention ought to state explicitly that the contracting
States are free to furnish the holder with such a claim,
cf. the Geneva Convention, annex 11, article 15.

Articles 49 and 50

Hungary

It would be desirable to provide for the holder'sright
to immediate recourse in the event the drawee or the
acceptor goes bankrupt or stops payment-as is
provided for by the Geneva Convention, article 43.

ARTICLE 50

Hungary

See comments by Hungary under article 49.

Norway

1. The alternative "acceptance cannot be obtained
with reasonable diligence" in subparagraph (a) of
paragraph (1) is superfluous in addition to subpara
graph (b) and should be deleted.

2. The alternative "when the holder cannot obtain
the acceptance to which he is entitled under this
Convention" ought to include a reference to article 39.

Spain

The range of cases classed as dishonour by non
acceptance seems too wide; this makes the position of
prior parties insecure (cf. article 50 (1) (a), to which
drafting amendments should also be made).

Article 50 (l)

United States ofAmerica

Article 50 (1) states that dishonour occurs when
"acceptance cannot be obtained with reasonable dili
gence" and when "the holder cannot obtain the
acceptance to which he is entitled". Neither of these
specifications is clear. If the latter specification refers to
qualified acceptances, it is merely repetitive but would
need a reference to article 39 to limit it properly. If the

former specification includes, in addition to the situa
tion where the drawee hides, the situation where the
drawee is available but the holder is delayed beyond the
time limit by "vis major", it is objectionable. It would
be improper to give the holder recourse against the
drawer or an endorser because the holder failed to
perform (even if due to impossibility), when the drawee
was willing to perform. The United States therefore
suggests that article 50 (1) be redrafted for greater
clarity, with commentary to explain the purpose of
different specifications.

ARTICLE 51

Indonesia

Presentment of an instrument for payment, as
provided in this article, is also covered in the Indonesian
Commercial Code. However the provision of the draft
Convention is broader, i.e.:

(1) Presentment for payment of a bill drawn upon
or accepted by two or more drawees or of a note signed
by two or more makers;

(2) Presentment for payment in case the drawee or
the acceptor or the maker is dead;

(3) Presentment for payment to a person or
authority, other than the drawee, the acceptor or the
maker, entitled under the applicable law to pay the
instrument.

The provisions mentioned above give the holder
more advantages in solving problems relating to pre
sentment for payment.

Spain

Section 2, "Presentment for payment and dishonour
by non-payment", seems to provide too wide an area in
which presentment for payment is dispensed with
(article 52), for in many cases the parties will become
liable for the dishonour by non-payment of an instru
ment which has not even been presented for payment
(article 54). This is the same comment as was made
above to article 50.

Specifically, it seems strange that article 51 should
make presentment of the instrument an obligation when
the drawee, acceptor or maker is dead, while article 52
dispenses with that obligation if the same persons lose
the power freely to deal with their assets by reason of
insolvency. The reference to the drawee's being "a
corporation, partnership, association or other legal
entity which has ceased to exist" also seems inappro
priate. Similarly, it is hard to see why presentment for
payment loses relevance when a bill has been protested
for dishonour by non-acceptance.

United States ofAmerica

This article is similar to article 47 on time of
presentment for acceptance, but there are several
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unexplained differences from article 47. These dif
ferences appear in paragraphs (c), (g), and (h). The
United States proposes that article 47 conform to
article 51, and in particular that paragraphs modeled on
article 51 (g) and (h) be added to article 47.

Article 51 (a)

Czechoslovakia

It is suggested that presentment for payment is due
presentment if it is made within the two business days
that follow the date of maturity.

Hungary

Under article 51 (a), a bill of exchange is to be
presented for payment on a business day. Under
paragraph (e) a bill of exchange expiring on a fixed day
must be presented either on the date of the maturity or
on the business day which follows. From the compari
son of these two paragraphs and even considering
article 8, it is ambiguous what the situation is if the
maturity day is not a business day. Does paragraph (e)
concern this very case? It is contradicted by the fact
that paragraph (e) does not limit the utilization of the
one day extension in the case where the maturity day is
not a business day. But it has been nowhere declared
that the generally accepted rule is that, if the maturity
of any fixed day is not a business day, then the expiry
date is the next following business day and not the
previous one.

Norway

Regarding the terms "business day" and "reasonable
hour" in paragraph (a), we refer to our comment to
article 47.

Article 51 (c)

Norway

According to paragraph (c), if the drawee, the
acceptor or the maker is dead, the instrument must be
presented to his heirs or to somebody entitled to
admini~ter his estate. The different national arrange
menfs

r

for succession upon death varying widely, we
fear that paragrph (c) will be open to a plurality of
questions of interpretation and of application in the
different national contexts. A better solution would
perhaps be to entirely dispense with presentment for
payment in these cases.

Article 51 (e)

Denmark

In view of the fact that these are international rules
and that many of the provisions on limitation in both
Conventions often stipulate considerably longer time

limits than those found in the corresponding Danish
legislation it seems incongruous to note that (e) allows
only one day for presentment for payment where the
equivalent Danish provision (subsection 1 of section 38
of the Danish Bills of Exchange Act) allows a limit of
two days.

Japan

Article 51 (e) provides that an instrument which is
not payable on demand must be presented for payment
on the date of maturity or on the business day which
follows. The Japanese Government proposes that the
words "on the business day which follows" be replaced
by the words "on one of the two business days which
follow", since the latter would be more appropriate if
due consideration is given to the provisions of the draft
Convention regarding protest for dishonour (article 57)
and notice of dishonour (article 62) and to the relevant
provision of the Geneva Uniform Law (article 38 (1».

Norway

As we understand paragraph (e), the holder may
choose between the date of maturity, provided that this
day is a business day, and the following business day.
Thus, if the instrument matures on a Friday, Saturdays
and Sundays not being business days at the place of
presentment, the holder may present the instrument
either on the Friday or on the following Monday. If the
instrument matures on a Saturday or a Sunday, the
holder has only the following Monday at his disposal.
The last implication seems to be too demanding. We
suggest that, the day of maturity not being a business
day, the holder has the two following business days at
his disposal. Anyway, the proposed commentary to the
final text ought to explain paragraph (e) in some detail.

Article 51 (g)

Yugoslavia

It is unclear whether the place of payment specified
on the instrument is an essential element or not. Under
most European systems, for instance, if the place of
payment is not specified on the instrument, the instru
ment is presented for payment at the address of the
drawee. If no place of payment is specified and the
address of the drawee or the acceptor or the maker is
not indicated, the instrument is deemed to be ineffective
since it lacks an essential element. Furthermore, there is
an impression that article 51 (g) does not fully conform
to article 1 of the draft Convention.

Article 51 (b)

Canada

Canada believes that the amendments to permit
presentment of international instruments at clearing
houses are an improvement to the draft Conventions.
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However, in both cases it may be necessary for the
Conventions to include provisions in order to preserve
and give paramountcy to the local rules of the clearing
house. In other words, international instruments should
only be presentable through domestic clearing facilities
if they comply with the technical or legal requirements
imposed by the clearing authorities for domestic instru
ments. Rules to the opposite effect in the Convention
would be potentially disruptive of local clearing arrange
ments. We suggest that article 51 (h) be amended by
adding at the end thereof the words "if in conformity with
the rules of that clearing house".

United Kingdom of Great Britain and Northern Ireland

It is felt that the position as to presentment to a
clearing house should be clarified because article 51 (g)
and article 51 (h) appear to be at variance. It is suggested
that this position could be clarified by amending article
51 (h) to read as follows:

"Notwithstanding article 51 (g), an instrument may be
presented for payment to the representative or
authorised agent of the drawee or the acceptor or the
maker at a clearing house."

Presentment for payment at a clearing house has not
been taken into account in articles 68 (4) (a); article 70;
article 71 (2) (b) (i), (2) (b) (ii) and (4), and article 72 (2)
(a).

ARTICLE 52

United States ofAmerica

See comment by the United States under article 48.

Article 52 (1)

Canada

This article excuses delay when caused by circum
stances which are beyond the control of the holder. The
resources of large international banks are considerable.
The obstacles which they could overcome by the full
application of those resources might include many that
it would not be commercially reasonable for anyone to
expect them to avoid or overcome on behalf of a
customer in a purely routine transaction. In commercial
agreements entered into by Canadian banks it is
customary to refer to circumstances which are not
reasonably within the control of the party to avoid or
overcome. We consider that this terminology introduces
a test which is sensitive to the costs and benefits to be
obtained from action. Canada recommends that the
Convention be amended to reflect this more lenient test.

Article 52 (2) (a)

Hungary

There should be excluded from paragraph (2) (a) the
possibility that the drawer and endorser or guarantor
may waive presentment of the instrument for payment

by "implication". It is suggested that the waiver must
be expressed.

Union of Soviet Socialist Republics

For the reasons set forth in the remark on article 30,
it would be desirable to delete the reference in
paragraph (2) (a) to the possibility that the drawer, an
endorser or guarantor may waive presentment of the
instrument for payment "by implication". Besides it is
not clear how a waiver "by implication" can be made
on the instrument (the Commentary does not cite a
relevant example). From a practical point of view it
would be sufficient if the Convention, in addition to
providing for a waiver made expressly on the instru
ment, also provided for a waiver made expressly outside
the instrument.

Article 52 (2) (c)

Canada

The combined effect of this paragraph and para
graph (j) of article 51 will be that instruments payable
on demand may validly be presented to the drawee or
acceptor one year and thirty days after their date of
issue. Of course, the drawee will not have any way of
ascertaining whether presentment for payment was
validly extended by vis major. As a result, it will be
difficult for the drawee to ascertain its duty with respect
to the instrument. Canada considers that it would be
preferable for the one year time limit established in
paragraph 51 (j) to be a maximum, not extendable by
any circumstances.

ARTICLE 53

Norway

See comment by Norway under article 49.

Article 53 (3)

Denmark

Apparently failure to protest and present for payment
has the effect of wiping out all claims except those on
the parties listed under paragraph (3). From a Danish
legal point of view there should be recourse to file a
claim under the doctrine of unjustified enrichment, as
specified in Danish Cheques Act sections 57 and 74,
compare draft Convention on International Cheques
articles 45 and 52.

ARTICLE 54

Denmark

As we are dealing with international rules it would
seem appropriate to lay down rules specifying when
non-payment has taken place.
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Article 54 (2)

Canada

Canada is aware of the distinction in some legal
systems between rights of action on bills of exchange
and rights of recourse on the same instruments, but the
distinction is not so well established that we can satisfy
ourselves that this section might not be open to
misinterpretation. We think that no ambiguity in
drafting ought to create a risk that the obligations of
the acceptor in article 36 (2) and of any guarantor for
the acceptor in article 43 (2) are in any way qualified by
article 54 (2). Canada therefore suggests that the section
be revised to refer to an "immediate right of action
against the acceptor and any guarantor for him, and
rights of recourse against the drawer, the endorsers and
their guarantors".

Article 54 (2) and (3)

Mexico

It would be better to speak of exercising the
appropriate rights rather than a right of recourse.

Suggested wording: "if a bill is dishonoured ... , the
appropriate rights against the endorsers and their
guarantors" .

Spain

Paragraphs (2) and (3) of article 54 should provide
for the holder to exercise a right of recourse against all
the parties, including the acceptor and the maker, who
are omitted in the present text.

ARTICLE 55

Czechoslovakia

The article should be completed by giving the holder
a right of immediate recourse in cases where the
drawee, acceptor or maker declares bankruptcy or
ceases payment, or where bankruptcy or liquidation
proceedings upon the property of these debtors are
opened. This right of immediate recourse should not
depend on observance of the provisions of articles 48
to 50.

Denmark

It is a cumbersome procedure that one's rights of
recourse can be exercised and the instrument be
protested only after it has been dishonoured in con
formity with the provisions of article 54.

Mexico

On the grounds put forward in commenting on the
previous article, the following wording is suggested: "If

an instrument has been dishonoured by non-acceptance
or by non-payment, the holder may exercise the
appropriate rights only after the instrument has been
duly protested for dishonour in accordance with the
provisions of articles 56 to 58."

Spain

Section 3, "Recourse", begins by regulating protest.
The categorical statement in article 55, " ... the holder
may exercise a right of recourse only after the instru
ment has been duly protested ... ", is not in complete
accordance with the rest of the regulations on protest.
It is in conflict, particularly, with article 56 (3) which
allows the protest to be replaced by a declaration
written on the instrument, unless there is a stipulation
to the contrary. True, sub-paragraph (4) removes the
inconsistency by providing that a declaration of this
kind is deemed to be a protest. But it would, in any
case, be desirable to amend article 55, which also
conflicts with the wide range of cases in which protest is
dispensed with under article 58, although this range
itself seems excessively wide. For example, subpara
graph (2) (d) provides that protest is dispensed with in
all cases where presentment of the instrument is also
dispensed with. This increases still further the insecurity
of liable persons whose liability becomes effective, as
mentioned above. The reasons for the dispensation in
all these cases are really not clear, for the protest could
serve to prove dishonour regardless of whether or not
the instrument was presented.

On the other hand, the flexibility characterizing the
protest regulations, and specifically the provision for
the protest to be replaced by the declaration mentioned
above, deserves approval. The CSB welcomed this
provision, "since there can be no better evidence of the
refusal to accept or to pay than a declaration by the
liable persons themselves". This declaration may not be
made in a separate document, but it should perhaps be
allowed on a sheet attached to the instrument.

Uruguay

We suggest that it be explained in the draft text that
the recourse allowed by the instrument is executory,
using appropriate wording to indicate that it allows
summary enforcement proceedings.

ARTICLE 56

Article 56 (1)

Norway

Under paragraph (1) a protest may be made in the
form of a statement by a "person authorized in that
respect by the law of that place". We presume that it
will not be contrary to the Convention to authorize
other than public bodies, e.g. banks to certify dishonour.
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Article 56 (2)

United States ofAmerica

Article 56 (2) allows a protest to be made on the
instrument itself, on an affixed slip ("allonge") or on a
separate document. Article 56 (3) allows replacement of
protest by a signed, dated declaration of dishonour by
the drawee, acceptor or maker, but requires that this
declaration be written on the instrument itself. As it is
doing with respect to article 49 of the draft Convention
on International Cheques, the United States proposes
that article 56 (3) be amended to allow the drawee
bank's declaration of dishonour to be written "either
on the instrument itself or on a slip affixed thereto
('allonge')". Such an amendment would be in accord
ance with banking practices and would give the banks
greater flexibility.

Article 56 (2) (b)

Mexico

The instrument itself should bear an indication of the
fact that it was protested.

Article 56 (3)

Norway

According to paragraph (3), if a protest is replaced
by a declaration of non-acceptance or non-payment, the
declaration must be written on the instrument. We
suggest the alternatives (q) and (b) of paragraph (2) also
be allowed to achieve greater flexibility.

ARTICLE 57

Hungary

In order to determine clearly the time-limits for
making protest it seems to be more appropriate to
include a provision similar to article 44 of the Geneva
Convention.

Indonesia

The time limits within which an instrument must be
protested for dishonour, provided in this article, are
also found in the Indonesian Commercial Code.

The draft Convention stipulates a shorter time limit
within which the instrument must be protested so as to
enable the holder to execute his right of recourse
against the parties liable. Therefore the draft Conven
tion gives legal assurance to the holder.

Union of Soviet Socialist Republics

This article relates the time-limits for making protest
to the time when the bill was dishonoured by non
acceptance or non-payment. However, these times

cannot b€, determined exactly in all cases, especially in
the case of l!lillls payable on demand or payable at a
fixed period after sight, and this- may cause disputes
between the parties and thereby in irs-eff delay the bill
recourse. Therefore, in determining the time limits for
making protest for non-acceptance or non-payment it
would seem more acceptable to include a provision
corresponding to the Geneva Convention (ULB article
44), viz.:

" 1. Protest for dishonour of a bill of non
acceptance must be made within the time-limits fixed
for presentation for acceptance (article 47 (d), (e) or
(j)) and if presentment for acceptance is made on the
last day of the time allowed, protest must be made on
one of the two business days following it.

"2. Protest for dishonour on a bill by non
payment must be made within the time-limits fixed
for presentment for payment in accordance with
article 51 (e) or (j) or on one of the two business days
following it and if a bill payable on demand is
presented on the last day of the time allowed under
article 51 (j), protest must be made on the first
business day following it."

ARTICLE 58

United States

See comment of the United States under article 48.

Article 58 (2) (a)

Czechoslovakia

Implied waiver of protest may give rise to considerable
trouble in practice and in the interpretation of the draft
Convention.

A similar problem may occur with articles 30 and 52.

Hungary

As a consequence of our comments to article 52 (2) (a)
above it is suggested to delete the reference,to waiver by
implication. )f)

Union of Soviet Socialist Republics

For the reasons set forth above it would be desirable
to delete from this article the reference to a waiver by
implication.

Article 58 (2) (f)

Canada

In earlier drafts, an article 61 (j) was included at the
end of what is now article 58 (2) which provided:

"If the person claiming under article 80 (the old
article dealing with lost instruments) cannot effect
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protest by reason of his inability to satisfy the
requirements of article 83."

We cannot locate a similar ground for dispensing
with protest for dishonour by non-acceptance or non
payment in the current draft. We consider that the
holder of a lost instrument should not be prejudiced by
failing to protest a lost instrument. The United Kingdom
and Canadian Bills of Exchange Acts provide that
where a bill is lost or destroyed or wrongly detained or
accidentally retained in a place other than where it is
payable, protest may be made on a copy or written
particulars of the bill. Canada recommends that con
sideration be given to an express provision of this
nature in the draft Convention.

ARTICLE 59

Norway

See comment of Norway under article 49.

ARTICLE 60

Germany, Federal Republic of

The suggested extension of the duties to give notice
which is different from the Geneva system seems hardly
to be practicable: on thedne hand, it may lead to all
persons concerned being given notice by all others; on
the other hand, the persons party to a bill of exchange
often only know their immediate previous holder.

Mexico

Although it may be thought that, with the provisions
of article 63, this is enough, it would be useful to
specify that the obligation to give notice only exists
when the domicile of the persons to be notified appears
on the instrument, or when the holder knows the
domicile.

It is suggested that a paragraph (5) be added with the
following wording: "In the case of a person whose
domicile is not indicated on the instrument there is no
obligation to give this notice, unless the person who is
to give it knows the said domicile."

Norway

With reference to paragraph (3) and the example in
the commentary, we mention that according to the
language of paragraph (3), the person B in the example
must give notice of dishonour to A when he is notified
byC.

Spain

With regard to the regulations on notice of dis
honour, the following points must be made: first, notice

is not dispensed with, as is protest, whenever the
requirement to present the instrument for acceptance or
payment is dispensed with; second, the combination of
req.uirements for notice in paragraphs (1) and (3) of
artIcle 60 may be excessive (to the CSCC, the relation
ship between these two paragraphs was unclear); third,
too much freedom is allowed as to the form of notice
for. even oral notice would meet the requirement of
artIcle 61 (CSB opinion); fourth, failure to meet the
requirements for notice does not "impair" the instru
me~t, b~t merely makes the party who failed to give
notIce hable for the damages resulting from such
failure.

ARTICLE 63

Article 63 (2) (b)

Hungary

See comment of Hungary under article 58 (2) (a).

Union of Soviet Socialist Republics

See comment of the USSR under article 52.

ARTICLE 64

Yugoslavia

Articles 64 and 66 provide for strict sanctions against
the holder of an instrument who fails to give notice of
dishonour. If he fails to give such notice, he shall be
liable for any damages which a party who is entitled to
receive that notice may suffer from such failure,
including the amount of the instrument. If this para
graph is retained, then a party who has a right of
recourse may be unjustly enriched. This is obviously a
question of direct and indirect damages. The draft
Convention should adopt a stand that failure to give a
notice renders a person who is required to give such
notice liable only for direct damages.

ARTICLE 65

Spain

Article 65, which directly concerns the general issue
of recourse, seems out of place in section 4. Reference
has been made in our general remarks to the fact that
there is no specification of the nature of the claims, and
to the procedural problems to which they might give
rise. It must also be pointed out, with reference to
article 65, that the joint and several nature of the
parties' liability is not established, and that the pro
vision for the holder to proceed simultaneously against
various liable persons may cause difficulties with regard
to subsequent claims for final settlement of rights on a
bill or note.
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Article 66 (1) (b)

Spain

The last section in this chapter is section 4, "amount
payable", which contains a set of requirements of great
practical importance, regarding the method of estab
lishing that amount in every case. Doubts will always
arise as to whether the specified rates of interest are
those most appropriate. With respect to the expenses
referred to in article 66 (1) (b), the CSCC recommends
that bank and collection costs be explicitly included.

Article 66 (1) (b) (ii)

Norway

1. No. (ii) of subparagraph (b) of paragraph (1)
specifies the rate at which interest is to be paid after
maturity. Even if the instrument stipulates for a rate of
interest to the date of maturity which is higher than the
rate provided for in paragraph (2), the rate of para
graph (2) seems to apply after maturity. We suggest
that if the rate of interest stipulated in the instrument is
higher than the rate of paragraph (2), the rate of the
instrument shall continue to apply.

2. In several countries, the general rate of delay
interest is higher than the rate provided for in para
graph (2). In Norway, the general rate for the time
being is 15 per cent per annum, and the rate according
to paragraph (2) would have been about 10 per cent
today. This seems too low and in any case anomalous.
We suggest that paragraph (2) refer primarily to the
general rate of delay interest in the country where the
instrument is payable.

Article 66 (l) (b) and (c) and article 67 (c)

Mexico

There is no mention of the right to recover the costs
incurred in collecting the instrument. Could this have
been an oversight?

Article 66 (2)

Finland

This provision would have the effect that the rate of
interest on delayed payments would differ from the rate
of interest on other obligations. It would seem more
appropriate to refer in this paragraph first to the rate
applied for interest on sums in arrears in (the main
centre of) the country where the instrument is payable.

The rate of interest to be fixed in the last sentence of
paragraph (2) should be such as not to constitute an
incentive for the party liable to default at maturity.
Taking into consideration the development of rates of
interest for the main currencies, a rate of 9.0 per cent is
proposed.

United Kingdom of Great Britain and Northern Ireland

As the United Kingdom has no official rate of
interest a suitable formula would have to be provided
to deal with this omission.

Article 66 (2) and (3)

Czechoslovakia

We recommend to fix, in a subsidiary way, the
interest at the rate of 8 per cent, at the minimum.

United States ofAmerica

The numbers in brackets in paragraphs (2) and (3) are
too low. The United States proposes that these figures
be raised to the range of "[5]" or "[6]".

CHAPTER SIX. DISCHARGE

Section 1. Discharge by payment

Australia

Discharge by payment is dealt with in the draft
Conventions in considerably more detail and particu
larity than in the BEA. However, it does not appear
that the Convention provisions will give rise to any
difficulty and may even have the advantage of answering
a number of questions that arise under the BEA system.

ARTICLE 68

Article 68 (3)

Norway

Paragraph (3) deals with the problem of "ius tertii".
The position of a party liable on the instrument may be
rather delicate if a third party asserts a claim to it. The
problem is not confined to bills of exchange and
promissory notes and is in several countries dealt with by
specific rules on discharge by paying the amount due into
court or by other similar procedures. We suggest that
paragraph (3) refer to the national law of the place of
payment regarding such arrangements.
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Yugoslavia

Section 1 of this short chapter entitled "Discharge"
starts with the essential issue of the discharging effects
of payment. The regulations on this issue revert to the
distinction, commented on above, between a "protected
holder" and an "unprotected holder", which again
raises serious problems in connection with the dis
charging effects of payment. Particularly controversial
is the assumption that the party liable for payment is
aware that the holder has knowledge of certain facts
and is therefore not "protected". The party may invoke
this "knowledge" by the holder as a defence against the
latter's claims.

United States ofAmerica

Article 68 (3) is the Convention's attempt to deal
with the ius tertii problem. The Convention protects
any payor who pays a protected holder and any payor
who pays a non-protected holder, so long as the payor
does not know of a third party's claim, etc. The only
situation in which the payor is not discharged is that in
which he both pays a non-protected holder and knows
of the third party claim, etc. However, a third party
claimant should be permitted to delay payment long
enough to st:ek court resolution of competing claims if
the claimant both notifies the payor and provides
sufficient indemnity. The Working Group omitted the
indemnity mechanism in article 68, apparently de
liberately, but used it extensively in articles 74-79 on
lost instruments. The United States proposes that
article 68 be amended to make an exception to
discharge of the payor where the third party claimant
both notifies the payor of its claim and provides
security deemed adequate by the payor before the
instrument has been paid by the payor.

Article 68 (4)

Czechoslovakia

We recommend the following formulation: "A person
receiving payment of an instrument must, unless agreed
otherwise, deliver to any person making such payment,
the instrument, a receipted account, and any protest."

ARTICLE 69

Indonesia

Partial payment, regulated by this article, IS also
covered in the Indonesian Commercial Code.

Article 69 provides for the possibility that the holder
takes or refuses partial payment and regulates the legal
consequences, whereas the Indonesian Commercial
Code prohibits such refusal and does not regulate the
legal consequences.

The draft Convention's concepts are described in
more detail and would solve the problems that may
arise.

The wording that "The holder is not obliged to take
partial payment" is too narrow and renders the position
of the parties liable more difficult. A paragraph
stipulating that "The holder cannot refuse partial
payment" would be more acceptable since it will (even
partially) help attain the goal for which the instrument
was drawn, and thus reduce the expenses of protest and
of notices.

ARTICLE 70

Indonesia

This article provides that the holder may refuse an
offer that the instrument be paid in a place other than
the proper place for due presentment for payment. If
the holder refuses, the instrument is considered to be
dishonoured by non-payment. The Indonesian Com
mercial Code does not contain such a rule. This
provision has the advantage of enabling the holder to
refuse or accept such an offer.

Spain

The provisions of article 70 are too severe and should
perhaps be qualified somewhat.

ARTICLE 71

Netherlands

Article 71 is concerned with instruments drawn or
made in a currency other than the currency of the place
of payment. The proposed rule is that such instruments
are to be paid in the currency in which the amount of
the instrument is expressed. In this respect article 71
constitutes a departure from Dutch law (article 140 K)
and the Geneva Uniform Law (article 41) which, in
such a case, allow payment in local currency.

It is recognized that the rule proposed by article 71
has the advantage of minimizing the risk of loss
inherent in fluctuations in exchange rates. As such it
would deserve support. But it is doubtful whether the
rule is practicable: the foreign currency in which the
amount is expressed may not be available in the place
of payment or payment in the foreign currency may
violate the exchange control regulations of the State in
which the place of payment is situated.

Most of the concerns which legitimately occupied the
UNCITRAL Working Group could probably be met by
allowing conversion of the foreign currency into local
currency (unless there is a stipulation on the instrument
for effective payment in the foreign currency) and to
specify along the lines of article 72 at what rate and on
what date such conversion is to be made.
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Yugoslavia

Too detailed provisions of this article may be more
confusing than simple general principles. It is suggested
therefore that they be simplified and clarified, because
the question of the currency in which an instrument
may (the word "must" should be deleted) be paid is
extremely important for the parties.

International Monetary Fund

Our final obst:rvation concerns the references to rates
of exchange (article 71 of the bills and notes convention,
article 64 of the cheques convention) and to rates of
interest (article 66 of the bills and notes convention).
Each of the Contracting States to the conventions
should be advised to assure itself, as well as UNCITRAL,
that these references are sufficiently clear and appro
priate to be readily ascertainable.

Article 71 (2)

Mexico

The reference to the drawer or maker is incorrect; it
should be the acceptor. The drawer may make this
indication only after the instrument has been presented
to him, and in this case he must accept or refuse the
instrument. In any event, if the drawer is accorded this
right, it is not clear why it should not also be given to
the acceptor.

On the other hand, it seems unjust to require the
holder to accept a currency other than that specified on
the instrument, since the alternative currency may be a
weak one or subject to various taxes or to exchange
control as is currently the case in Mexico.

Articles 71 and 72

Spain

Articles 71 and 72 contain provisions of the highest
practical importance, in particular for international
instruments.

This issue should be dealt with in conjunction with
article 4 (11) whose content, as we have seen, is still
under consideration.

ARTICLE 72

Indonesia

Payment in a currency which is not that of the place of
payment is subject to exchange control regulations.

Such provision is not regulated by the Indonesian
Commercial Code. However, this provision is in line
with the Indonesian exchange control regulations.

International Monetary Fund

One important effect of this provlSlon is to make
clear the priority of members' obligations under article
VIII, Section 2 (b) of the Fund's articles of Agreement
over other possibly conflicting obligations that might be
undertaken by a Contracting State under the
UNCITRAL conventions. We are glad to note the
explanation of the commentary of this provision which
reads in part:

" ... The regulatory provisions referred to in this
article are not only those of the Contracting State
itself but include those which the Contracting State is
bound to enforce by virtue of international agree
ments to which it is a party. An example of the latter
type of regulatory provisions is article VIII, sec
tion 2 (b), of the articles of Agreement of the
International Monetary Fund according to which
'exchange contracts which involve the currency of
any member and which are contrary to the exchange
control regulations of that member maintained or
imposed consistently with [the Fund] Agreement
shall be unenforceable in the territories of any
member.'"

Article 72 (2)

Canada

Canada notes and supports the amendment to this
article by which the holder is permitted to elect between
the rate of exchange at the date of breach and at the
date of payment. But we consider that some provision
should be added limiting the time available to the
holder in which to make his election. It would be
obviously unjust to the defaulting party to permit the
holder to conduct a prolonged foreign exchange currency
speculation at his expense. The Convention ought to
provide that the election ought to be made within a
specified time or a "reasonable time".

ARTICLE 73

Spain

Section 2 is inappropriately entitled "Discharge of a
prior party". The section consists of a single article
(article 73). The first paragraph refers in far too general
terms to "any party who has a right of recourse". The
second paragraph should mention not only the drawee,
but also the acceptor, since the two are usually
mentioned separately by the draft Convention, and the
guarantor for the drawee, in order to be consistent with
the provisions relating to this curious concept.

CHAPTER SEVEN. LOST INSTRUMENTS

ARTICLE 74

Czechoslovakia

With respect to the possibility that the obligation on
an instrument is paid in instalments, it will be useful in
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practice that duplicates and copies of an instrument
may be drawn or made. Therefore it would be
convenient if the draft Convention regulates these
questions.

Denmark

Both the Danish Cheques Act and Bills of Exchange
Act contain provisions on cancellation, but the rules set
out in article 74 are material and in conformity with
banking practice.

Indonesia

This article is conform to the Indonesian Commercial
Code: the ex-holder retains his rights to payment of the
instrument. In order to obtain payment, the Indonesian
Commercial Code requires that the ex-holder is under
the obligation to give security to the person from whom
he claims payment for a period of 30 years. On the
other hand, to exercise such rights, the draft Convention
requires the holder:

1. To give security, of which the nature and the
terms are determined by an agreement between the
holder and the payor;

2. To submit a written statement concerning the
elements and the facts of the lost instrument.

Japan

The provisions of the draft Convention referring to
lost instruments are modelled on the Anglo-American
system, but the Japanese Government is prepared to
accept them in the spirit of compromise. However, the
following suggestions for improvement might be made.

Article 76 (I) provides that a person losing an
instrument has, subject to the provision of paragraph
(2), the saml: right to payment which he would have
had if he had been in possession of the instrument. On
the other hand, (2) (b) of the same article provides that
a party from whom payment is claimed under a lost
instrument may require the claimant to give security. It
is not made clear by these provisions whether or not the
party from whom payment under a lost instrument is
claimed has to pay interest after maturity before the
security is given in response to the request made under
article 74 (2) (b). If clarity is desirable here, an
additional provision would appear to be necessary.

Norway

1. We generally approve of the provisions on lost
instruments. However, there will be cases where the ex
holder cannot comply with the requirements of sub
paragraph (a) of paragraph (2). For example, the ex
holder has forgotten the series of uninterrupted en
dorsements or the date of the instrument. In these
cases, we presume it will not be contrary to the

Convention to apply national law on cancellation of
negotiable instruments.

2. As we understand subparagraphs (b), (c) and (d)
of article 74 (2) and article 78, the ex-holder will not be
personally liable to the payer in addition to the payer's
access to the security or to the amount deposited. We
would prefer that the ex-holder also were personally
liable.

Articles 74 to 79

Netherlands

The approach to lost instruments in articles 74 to 79
of the draft Convention is similar to that followed by
Dutch law (article 167a and b K) in that the person who
lost the instrument and thus cannot exhibit it when
demanding payment may nevertheless claim payment
though he may be required to give security to the party
paying.

The provisions on lost instruments, it would appear,
are drafted on the assumption that the instrument is
lost before it becomes payable. They do not deal with
the situation where the instrument has become due and
was protested for non-acceptance or non-payment. In
the latter event, article 74 (2) should require that the
person claiming payment of the lost instrument must
also produce the protest, if it was made in a separate
document, or, if made on the instrument itself, the
elements of the declaration of protest on the instrument.

The provisions on lost instruments are also drafted
on the assumption that the drawee will not pay a lost
instrument since he is under no obligation to pay. The
assumption is probably correct and it is probably not
necessary to provide for the rare instance where the
drawee does pay, though Dutch law (article 167a K)
envisages this possibility.

Spain

Under article 74, a person who loses an instrument
maintains the same rights as if it had stayed in his
possession, provided that he states in writing the data
listed in subparagraph (2) (a). Article 79 establishes a
similar provision for a party who has paid a lost
instrument. In the latter case, however, the only explicit
requirement is that he must be in possession of "the
receipted written statement" (an unfortunate expres
sion, in any case). It would appear that the written
statement with the data specified in article 74 (2) (a)
(referred to also in article 78) is likewise required. The
connection between articles 74 and 79 is not clear from
the draft.

Yugoslavia

These articles introduce new rules applicable in cases
when an instrument is lost, whether by destruction,
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theft or otherwise. It is not in the interest of the bill to
delete the rules governing cancellation and instead to
introduce these rules.

ARTICLE 75

Indonesia

This article deals with "notification" which is not
regulated by the Indonesian Commercial Code. The
purpose of the notification is to enable the ex-holder to
assert a claim against a subsequent holder.

The provision would benefit any holder who lost his
instrument.

Article 75 (1)

Mexico

The party who has paid may not know the domicile
of the person he paid.

Suggested wording: "A party who has paid a lost
instrument and to whom the instrument is subsequently
presented for payment by another person must notify
the person whom he paid of such presentment, unless
he is ignorant of his domicile."

Article 75 (2)

Mexico

The procedure for giving notification is very briefly
described, especially if compared with the text of article
61, although notification would seem more important
in the latter case.

Suggested wording: "Such notification must be given
in the manner prescribed in article 61."

ARTICLE 76

Norway

We refer to our second comment to article 74.

Paragraph (2) of article 74 deals with release of the
security. We suggest a parallel provision on release to
the ex-holder of an amount deposited.

Spain

A safety system is established for the case where a
"party" is forced to make payment twice (article 76 (1),
first part). The system seems adequate as far as· the
deposit is concerned, but inadequate as regards
"security", if there has been no agreement on this and
the "party" has to accept such security as the judge
may determine, even if it is not "to his satisfaction".

Article 76 also recognizes the right of a party "who
by reason of the loss of the instrument, then loses his
right to recover from any party ... " to realize the
security or to reclaim the amount deposited. This article
is also hard to understand and suffers, as does the
whole chapter, from a lack of clarity and precision.

Article 76 (2)

Japan

Article 76 (2) provides that where security is given in
accordance with article 74 (2) (b), the person who has
given security is entitled to obtain release of the security
when the party for whose benefit the security was given
is no longer at risk to suffer loss because of the fact that
the instrument is lost. The Japanese Government
suggests that a corresponding right be given under the
same circumstances to the party for whom a deposit has
been made in accordance with an order made under
article 74 (2) (d).

ARTICLE 77

Norway

The alternative of dishonour by non-acceptance is
left out by mistake, cf. paragraph 1 of the commentary.

ARTICLE 79

Indonesia

This article lays down a provision regarding payment
to the ex-holder of a lost instrument in accordance with
article 74. Such party may acquire such rights of
recourse against prior parties as the ex-holder would
have had if he had been in possession of the instrument.
In this connection the Indonesian Commercial Code
sets forth the same rules, except for the right of
recourse against the endorser.

Norway

Paragraph (2) seems too severe on the payer of a lost
instrument. He ought to have an opportunity, parallel
to article 74, of replacing the statement he received by a
new written statement.

United States ofAmerica

Article 79 (1) provides a payor of a lost instrument
with the rights of a payor in possession of a paid
instrument, but paragraph (2) requires such a party to
be in possession of the receipted writing referred to in
article 78 in order to obtain these rights. There is no
explanation as to why the Convention requires actual
possession of a particular piece of paper, rather than
mere proof by the payor of his payment of a lost
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instrument. This imposes too harsh a penalty on the
payor who loses the receipted writing. The United
States therefore proposes that article 79 (2) be amended
to require only that the payor of a lost instrument
prove his payment in order to have the rights of a
payor, and that possession of the receipted writing be
presumptive proof of such payment.

CHAPTER EIGHT. LIMITATION (PRESCRIPTION)

ARTICLE 80

Australia

The draft Conventions introduce special rules
governing the period of time within which an action on
the instrument must be brought and the point of time
from which that period starts to run. The Conventions
introduce a general period of limitation of four years
for actions against any party, whether primarily or
secondarily liable, subject to extensions where an action
may be brought by a party secondarily liable against a
party liable to him. This period of limitation is shorter
than the general period specified for civil actions under
the legislation of the Australian States (6 years).
However, it is not felt that the reduction in the
limitation period will cause any real difficulties for the
Australian business community.

Denmark

As we are dealing with international rules the period
of limitation should reasonably exceed the six-month
period of limitation stipulated in section 52 of the
Danish Cheque Act. However, a four-year period of
limitation, as laid down in the draft Conventions, seems
entirely out of proportion.

Finland

It might be useful to add a provision to this article on
possible interruption of the period of limitation.

Indonesia

This article sets forth special rules in respect of the
period of time within which an action arising on the
instrument must be brought and the point of time from
which such period starts to run. This provision is also
contained in the Indonesian Commercial Code.

However, the draft Convention does not discriminate
between the parties against whom recourse action is
exercised, and stipulates a longer period of time.

The period of time provided by the draft Convention
is brought about by the international character of the
instrument which involved many places in different
countries.

Japan

The principle underlying article 80 is acceptable.
According to Example B, paragraph 2 of the com
mentary (A/CN.9I2l3, Yearbook 1982, part two, Il,
A, 4), where a party who has paid within a year before
the expiration of the period prescribed in article 80 (1)
exercises the right of recourse against a prior party in
accordance with paragraph (2) of the same article, the
prior party is given a full year from the date on which
he paid the party exercising the right of recourse within
which to bring an action against a party prior to him.
However, the text itself does not make this clear. The
Japanese Government suggests that the text state the
rule expressly.

Mexico

No limitation is foreseen on the right of action
against the guarantor of the drawee.

Norway

The Norwegian Government favours a limitation
period of three years.

Spain

The draft Convention ends with a chapter on
"Limitation", consisting of a single article on which a
few very specific remarks will suffice.

First of all, some comments on the terminology: the
expression with which the provision begins is incorrect
("el derecho de acci6n derivado de un titulo no podrd
ejercerse . .. "); subparagraphs (1) (a) and (l) (b) speak
[in the Spanish version] of the "firmante" (party) where
the reference should be to the "maker" of a promissory
note and not just to any "party" to an instrument. This
terminology leads to confusion and should be carefully
revised.

Secondly, no reference is made to the limitation or
prescription of an action against the guarantor for the
drawee.

Lastly, the reference to the date of dishonour in
subparagraph (d) of paragraph (1) seems to be in
complete in the Spanish version; non-acceptance (''falta
de aceptaci6n") alone is mentioned, and a reference to
non-payment would seem to be required also.

Uruguay

We suggest a wording on the following lines:

"A right arising on an instrument shall cease to exist
after four years have elapsed ... "

With the existing wording it may be understood that
the passage of time terminates only the right to bring a
claim.
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A period of four years for the holder of an
instrument to exercise his right of action against the
acceptor or the maker or the drawer or an endorser or
their guarantor, or a period of one year for a party who
has paid the instrument to exercise his right of action
against a party liable to him is too long. Such long
periods of limitation are contrary to the nature and
purpose of an instrument designed to ensure a prompt
and safe transaction, on the one hand, and to make the
payments due and repay the debts incurred on an
instrument as soon as possible, on the other.

Part 11. Draft Convention on International Cheques

A. General comments on the draft Convention

Australia

See the general comments of Australia in part I, A,
supra.

Austria

The draft Convention is based on the assumption
that a unification of the law on international cheques
will further international business transactions. The
question, however, remains whether such an activity is
really required because it is doubtful whether inter
national cheques will be used in business transactions in
the future at all. The point is that conditions have
essentially changed since the start of UNCITRAL's
work because of the introduction of electronic means of
transfer.

Apart from this objection and concentrating on the
contents of the draft Convention one finds that the
special function of the cheque has not properly been
taken into account. While a bill of exchange is also a
credit instrumcmt, the cheque is only a means of
payment. This difference in function must also be
reflected in the legal regulation, which, however, is not
the case. Under article 43 (b), for instance, the cheque
must be presented for payment within the long period
of 120 days; article 47, moreover, provides that a
cheque presented before its stated day will be due only
after the stated day.

The function of a cheque as a means of payment
furthermore gives rise to the necessity that a cheque law
must contain particularly clear regulations which are
easy to apply. The draft Convention, however, has been
modelled mainly on the draft Convention on Inter
national Bills of Exchange. The essential criticism of the
Bills of Exchange Convention therefore also applies to
a particularly high degree to the draft Convention on
Cheques.

Because of the aforementioned reasons, this draft
cannot be considered as a suitable basis for further
activities in this field.

See the general comments of Canada in part I, A,
supra,

Cyprus

See the general comments of Cyprus 10 part I, A,
supra.

Czechoslovakia

The draft Convention on International Cheques can
be considered a suitable basis for consideration of
uniform rules intended for universal international use.

Finland

See the general comments of Finland in part I, A,
supra.

German Democratic Republic

See the general comments of the German Democratic
Republic in part I, A, supra.

Germany, Federal Republic of

The UNCITRAL draft Convention on International
Cheques provides for the creation of a new law on
cheques which is to be valid exclusively for inter
national transactions.

The Geneva Conventions have already brought about
a far-reaching unification of the law on cheques which
has proved good for more than half of a century.
However, groups of important states have kept aloof
from these Conventions. It would be desirable to
include these states in the unification, even if no
significant difficulties have arisen up to now in inter
national commercial transactions because of the different
systems of law on cheques.

The solution offered by the draft to create an
international cheque as an alternative to the commercial
papers already existing cannot serve the objectiVie of
promoting global unification as to the law on cheques.
It would, on the contrary, rather bring about the
danger of impairing the uniformity achieved. In practice,
the system proposed would for a long time entail
considerable legal uncertainty and difficulties which, in
the opinion of all groups concerned in the Federal
Republic of Germany, would not be balanced by
substantial advantages.

UNCITRAL's efforts towards further unification of
the law on cheques should therefore not be directed
towards introducing a new legal system beside the old
one, but should strive towards making the Geneva
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Conventions acceptable to the Anglo-American legal
systems as well as towards further developing them in
accordance with the requirements of modern trans
actions, if necessary. For this purpose, it should first be
clarified which provisions of the Geneva Conventions
are in need of amendment.

Hungary

See the general comments of Hungary in part I, A,
supra.

Japan

It will be very meaningful to create, in addition to the
existing cheques governed by conventions or domestic
laws, a new cheque to be issued only for international
transactions .. The Japanese Government supports the
idea of creating such a cheque by adopting a new
multilateral convention separate from the proposed
convention governing an international bill of exchange
or promissory note. The present texts of the draft
Convention on International Cheques, the product of
discussions in the Working Group on International
Negotiable Instruments of UNCITRAL, provide an
excellent basis for achieving a good compromise between
the Anglo-American and Geneva Systems, and the
Japanese Government (and Japanese banking and
trading circles) find the fundamental principles on the
basis of which the texts are drafted acceptable.

However, where the draft Convention on Inter
national Cheques adopts the same institutions as are
adopted in the draft Convention on International Bills
of Exchange: and International Promissory Notes, the
comments made with regard to the latter draft Conven
tion apply.

Netherlands

See the general comments of the Netherlands m
part I, A, supra.

Norway

1. The Government of Norway approves of the
proposal for two separate, independent conventions on
international cheques and on international bills of
exchange and promissory notes.

We acknowledge the high quality of the UNCITRAL
draft Convention on International Cheques. We also
approve of the thoroughness of the draft Convent~on

and its systematic structure. The UNCITRAL Workmg
Group has reached good compromises between civil
and common law and has, from a practical point of
view, proposed a sound and workable regulation.

2. We are not convinced of the need for a conven
tion on international cheques. Secondly, while bills of
exchange and promissory notes typically are being

employed by the business community, the law on
cheques also has an important consumer protection
aspect. We have been unable to scrutinize the draft in
this respect. Thirdly, as far as we know the draft
Convention on International Cheques has been received
with some hesitance. Wide acceptance ought to be a
precondition for adoption of the draft Convention as a
multilateral treaty. For the time being, the Norwegian
Government will therefore not commit itself to support
the draft. Nevertheless, we want to make comments
upon it.

3. The draft ought not to be adopted only as a
model for enactment. This approach would invite
deviations from the Convention during the different
national enactment processes.

4. It seems to us that the Contracting States to the
Convention providing a uniform law for cheques,
Geneva 19 March 1931 (Norway included), will not be
able to ratify an UNCITRAL Convention without
denouncing the Geneva Convention. Norway is inclined
to support proposals for an amendment to the Geneva
Convention allowing the contracting States to ratify the
UNCITRAL Convention and make it applicable to
international cheques. A revision of the Geneva Con
vention itself might be undertaken as a separate
activity.

5. There is in Norway a great confidence in the
cheque as an instrument of payment. It seems to be
somewhat different elSewhere. The high degree of
confidence is partly achieved through a criminallegisla
tion which has some bearing on a few of the articles of
the draft. Even though a cheque drawn against insuffi
cient funds is recognized as valid, it is a criminal
offence to draw such a cheque, cf. article 3 of the draft
Convention. It is also a criminal offence for the drawer
without due reason, to withdraw his funds with the
drawee or to countermand the cheque, to the detriment
of the holder, cf. article 66. Application of these
provisions of criminal law in respect of internati~nal

cheques will not be contrary to the ConventiOn.
Maintenance of the high confidence in cheques is of
great importance to us.

6. A higher degree of correspondence between the
articles of the two draft Conventions would have been
an advantage, in particular as regards the more general
rules and principles of the first parts of the drafts. Full
correspondence between articles 1 to 33 inclusive of the
draft on bills of exchange and promissory notes and
articles 1 to 35 inclusive of the draft on cheques could
easily be achieved:

i. Articles 3 and 4 of the draft on cheques could
either be included in articles 1 or 6, or be totally
deleted. As the articles now read, they seem super
fluous and the Working Group has not found it
necess~ry to propose similar rules in the draft on bills
and notes.

ii. Articles 8 and 9 of the draft on cheques
correspond to article 6 of the draft on bills and notes
and are easily combined to one article.
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111. Articles 9 and 10 of the draft on bills and notes
correspond to article 12 of the draft on cheques. The
rules in article 10 of the draft on bills and notes are
conveniently transferred to article 9 as a new para
graph (4).

7. There is in our opinion one serious weak point in
the draft as there is in the Geneva Convention (ULC):
the draft only confusingly deals with the problem of
under what circumstances and to what extent a drawee
who pays a cheque is discharged of his debt to the
drawer. This is an important question, and an
UNCITRAL Convention ought to establish beyond
doubt which questions are settled under the Convention
and which are referred to national law. The answers of
those questions that are to be regarded as settled under
the Convention ought to be reflected in the final text.

The problem is touched upon in article 25 and the
commentary to that article. According to paragraphs 18
(last section) and 21 of the commentary, the drawee is
discharged of his debt to the drawer upon payment of
the cheque even if there is a forged endorsement on it.
However, this solution is reflected in none of the
articles of the draft. According to article 25 (2), cf.
paragraph 28 of the commentary, the draft Convention
does not deal with the liability of a drawee who pays a
cheque upon which there is a forged endorsement. This
is confusing.

Article 25 (2) refers to articles 70 and 72 as
exceptions to the general principle. Why does it not
refer to article 66 too?

Article 66 rests on the underlying presumption that
payment of the cheque by the drawee discharges him of
a corresponding part of his debt to the drawer. To this
principle, article 66 makes an exception as regards
cheques which the drawer has countermanded. How
ever, the general principle is not reflected in section 1
"Discharge by payment" of chapter six "Discharge". It
seems unclear to what extent this general principle is
meant to be subject to the qualifications of articles 61
following. Anyway, discharge of a party to the cheque,
cf. article 6 (7), of his liability on the instrument and
discharge of the drawee vis-a-vis the drawer are two
quite different kinds of discharge.

We strongly recommend that a new section 3, dealing
with these questions, be included in chapter six of the
draft Convention. We do not refer to the problem in
our article-by-article comments.

8. The comments and examples to the draft Con
vention have been most useful. We recommend that a
similar thorough commentary accompany the final
Convention.

Spain

The main point which will be noted on reading the
draft Convention on International Cheques is that
instrument's extraordinary similarity to the draft Con
vention on International Bills of Exchange and Inter-

national Promissory Notes. The similarity is such that
the major part of the text is a literal repetition of the
other draft Convention.

The fact that the rules proposed are basically
identical might lead one to believe that the preparation
of two separate texts serves no useful purpose. The
wording of the two drafts is such that there is no more
difference between the rules governing cheques and
those governing bills of exchange and those governing
promissory notes. It might therefore be said that there
are no reasons for regulating the last two types of
instrument together and regulating international cheques
separately and that it would be preferable to have a
single regulation for all these instruments, subject to the
establishment of special and specific rules for each one.
This would avoid possibly excessive repetition.

The commentary on the draft Convention on Inter
national Bills of Exchange and Promissory Notes
(Yearbook 1982, part two, 11, A, 4) justifies the
preparation of a separate draft Convention on Inter
national Cheques by indicating that it is a concession to
the continental system embodied in the Geneva Laws
which regulate these instruments separately. This does
not, however, appear to be the main reason for the
procedure adopted.

Although there are no reasons of legislative method
which would justify preparation of two separate drafts,
there are others of a pragmatic nature which make this
advisable. The aim of achieving the maximum degree of
uniformity and the greatest possible measure of accept
ance of the draft juridical rules makes desirable this
division of the subject under which each text is
independent in itself, so that each one may be accepted
and implemented independently. Thus, those States
which wish to ratify or accede to one of the texts can do
so and refusal to accept one of the sets of rules does not
necessarily involve rejection of the other.

In any case, although the desire to achieve the
greatest possible degree of unification justifies regula
tion of the matter of cheques in a separate instrument,
it does not seem necessary or desirable that the two
drafts should form separate conventions, since the
Contracting States, on ratifying or acceding to one
convention, can exclude a part of its content. The
reason for the submission of two separate texts is
therefore understandable, but it is recommended that
there be only a single convention, divided however into
parts.

Since the draft Convention on International Cheques
is very similar to-and largely identical with-the draft
concerning bills of exchange and promissory notes it
gives rise to substantially the same comments. The
present report therefore can refer to the report on the
draft Convention on International Bills of Exchange
and Promissory Notes. The general comments made
therein are fully applicable to the draft Convention on
International Cheques. These include comments on
deficiencies of drafting, terminology or syntax; on the
excessive number of definitions, distinctions and
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references, on the danger of vague concepts and
ambiguous and subjective interpretation criteria; the
basic question of valid grounds for dishonour and the
distinction between protected holders and non-protected
holders; and the absence of a rule to resolve problems
of a procedural nature and of a provision concerning
the, effects of the instrument on the transactions to
which it applies.

Virtually all the specific comments made concerning
the text of the draft Convention on International Bills
of Exchange and Promissory Notes apply also to the
draft Convention on International Cheques. Conse
quently, in order to avoid unnecessary repetition, it
has been considered sufficient simply to refer to those
comments.

Sweden

In a separate document, the Swedish Government
has submitted its comments on the Working Group
draft Convention on International Bills of Exchange
and Promissory Notes. These comments are relevant
also as regards the present draft Convention on
International Cheques.

For reasons mentioned in the said document, the
need for conventions concerning only international
negotiable instruments may be questioned. The Swedish
Government wishes to add that cheques apparently are
becoming less frequent in international relations. Con
sequently, the need for a Convention on International
Cheques is less accentuated also from this point of
view.

Union of Soviet Socialist Republics

See the general comments of the USSR in part I, A,
supra.

United Kingdom of Great Britain and Northern Ireland

The general observation in respect of the Convention
on International Cheques is that there is a wide-spread
lack of interest in it.

United States ofAmerica

The draft Convention on International Cheques is an
attempt both to provide a settled body of law for
designated international cheques and to establish rules
which are adaptable to the banking and commercial
practices in many states. The United States would have
greater difficulty adapting its banking and commercial
practices to the Convention on Cheques as currently
drafted, than it will to the Convention on Bills and
Notes. First, the draft Convention on International
Cheques has no provisions to require the orderly,
speedy and efficient handling of cheques, such as those
contained in article 4 of the Uniform Commercial

Code. Such provisions are necessary for processing
large numbers of cheques and should be added to the
Convention. Second, the use of crossed cheques and
cheques payable in account is unknown in the United
States, and the introduction of these specialized types of
instruments would have disadvantages that would not
be outweighed by their advantages.

The draft Convention on International Cheques is an
attempt to establish a settled body of law to govern
cheques used in international commerce that are
expressly designated on their face as controlled by the
Convention. The draft Convention proposed by the
Working Group does not, therefore, attempt to reform
the laws applicable to domestic cheques, or even the
laws applicable to all international cheques. Instead, the
draft Convention provides rules for a restricted category
of international cheques-rules which are certain and
are adapted to the practices of the commercial com
munity in many states. These states have both different
legal systems and different commercial practices in the
use and handling of cheques.

Unlike other types of commercial paper, in the
United States cheques are processed in bulk by
machines. To accommodate these new cheque-handling
processes, prior rules from a hand-processing age
involving fewer pieces of paper have been expanded and
modified in article 4 of the Uniform Commercial Code.
There is no equivalent expansion and modification of
rules in the draft Convention on International Cheques.
Thus, United States support of this draft Convention
depends in good part on the adaptability of the
Convention to present commercial practices of cheque
processing by banks in the United States.

The rules set forth in UCC article 4 provide for
efficient processing of cheques by limiting the time
during which collecting banks may send cheques
forward to the drawee, or remit proceeds or notice of
dishonour to prior parties. The rules also limit the time
period for drawees to decide to payor dishonour
cheques and then to remit proceeds or notice of
dishonour to prior parties. The draft Convention on
International Cheques contains no such time limits for
actions by drawees, and contains no time limits for
collecting banks, except the requirement in article 50
that a dishonoured cheque must be protested within two
business days after dishonour. That time period, how
ever, commences with dishonour and not with receipt
of notice of dishonour. Thus, that requirement is not
particularly useful to efficient processing of cheques
under practices in the United States. It is possible that
Federal Reserve regulations may be able to provide
sufficient control of those cheques which enter its
system so as to provide useful time limits, but it would
be preferable to incorporate the relevant rules in the
draft Convention itself.

A second, and more important problem, concerns the
specialized types of cheques created by Chapter Seven
of the draft Convention-crossed cheques and cheques
payable in account. These specialized types of cheques
are unknown in the United States. It is questionable
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whether persons in the United States would know how
to handle these cheques properly. It is possible that
bank employees who handle cheques in bulk could be
educated to identify these unusual items and to refer
them to knowledgeable superiors. However, that would
still not protect members of the general public, who
also handle cheques regularly but would not be aware
of the specialized rules concerning these unusual items.
Thus, crossed cheques would confuse an unsuspecting
public if they were introduced into the United States.

Further, even proper use of crossed cheques or
cheques payable: in account would not provide in the
United States the protection expected by the foreign
drawer, because the bank-customer relationship is quite
different in the United States than may be the case in
countries where such instruments are in general use.
Banks in the United States do not usually investigate
the past history of deposit account customers, and some
banks do not even investigate their identity, as long as
collected funds are involved. Thus, the thief who steals
a crossed cheque or a cheque payable in account in the
United States would probably be able to establish an
account and realize on the cheque. And, if he stole such
a cheque before it reached the payee, the loss would fall
on the foreign drawer who expected to be protected.

For these reasons, the use in the United States of
crossed cheques and cheques payable in account would
not protect parties and might even create new avenues
for potential fraud. Favourable consideration by the
United States of the draft Cheque Convention will
therefore depend in some degree on whether a solution
can be found to this problem. One possible approach to
this problem might be to allow adopting states to treat
Chapter Seven as optional, and to declare that it does
not apply, while allowing them to adopt the balance of
the Convention.

Many of the article-by-article comments of the
United States on the draft Convention on International
Cheques are adapted from the comments on the draft
Convention on International Bills of Exchange and
International Promissory Notes. They are directed
primarily to improving the drafting of the Working
Group and carrying out its decisions, rather than
seeking to overturn or re-open the compromises struck.
Although the comments make some important pro
posals, the proposals seek to clarify the draft and to
eliminate problems which would arise in common law
courts.

Two of the comments, however, are peculiar to the
draft Convention on International Cheques. These are
the comments on article 49 and articles 68-72. One
relates to the problems of processing cheques in bulk,
and the other to the specialized type cheques currently
unknown in the United States. Both of these comments
are important to the acceptability of the Convention to
the United States.

The United States strongly urges that a commentary
accompany the final text. The existing commentary has
been prepared at the request of the Secretariat and thus

far has accompanied the draft as an explanation of its
provisions. It has proved most helpful to practitioners
and others in the United States who have studied the
draft Convention. It can be expected that a com
mentary on the Convention finally adopted would
facilitate efforts to have the resulting Convention
accepted by States. Since the draft Convention contains
a number of concepts which are unknown in common
law systems, a commentary would be of special
importance to a common law country such as the
United States.

The following comments and proposals have been
prepared with considerable restraint. In view of the
limited time for consideration of the draft Convention
at a diplomatic conference, the already long period of
work on the draft by the experts on UNCITRAL's
Working Group, and the complexity of the subject
matter, it seems desirable that the number of proposals
made to UNCITRAL at this stage and ultimately at a
diplomatic conference be kept to a minimum.

Uruguay

With respect to this draft Convention we would
repeat the general comments made concerning the draft
Convention on Bills and Notes, because it does not give
rise to any major objection and will certainly be a most
useful instrument which will facilitate international
trade.

Yugoslavia

Most of the observations expressed with respect to
the draft Convention on International Bills of Exchange
and Promissory Notes mutatis mutandis apply also to
the draft Convention on International Cheques.

B. Specific comments on individual articles

CHAPTER ONE. SPHERE OF APPLICATION
AND FORM OF THE CHEQUE'

ARTICLE 1

Spain

The first basic difference between the rules governing
bills of exchange and promissory notes and those
governing cheques is that cheques may be issued, when
drawn, as bearer instruments. This is clear from the
definition of a cheque contained in article 1, para
graph (2) (b): " ... Order ... to pay ... a sum ... to
the payee or to his order or to bearer" (in the Spanish
text of the draft Convention the reference to the bearer
is missing, probably through a typographical error, as it
appears in the English and French versions and in the
commentary on the draft). The possibility of drawing
an international cheque to bearer is consistent with
article 14 which specifies the manner in which such a
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cheque may be transferred, and with article 16, para
graph (1), which lists the characteristics of a holder.
There is therefore no difference as regards the naming
of the payee. All these instruments may be drawn in
favour of the payee or to order and are subject to the
same rules concerning transfer (articles 14 et seq.) and
in each cast: there is the same possibility of using a
"non-transferability" clause (article 18). There is conse
quently no distinction between instruments drawn to
order and instruments specifically naming the payee.

According to article 1, paragraph (2) (c), a cheque
may be drawn only against a banker. This follows the
widespread practice which makes cheques purely
banking instruments.

Article 1 (2)

Japan

See the comment of Japan in part I, B, supra under
article 1 (2) (a) and (e).

United States ofAmerica

Paragraph (2) of article 1 states that a qualifying
cheque must bea "written instrument". The term
"written" is not defined in the Convention and the
United States proposes that such a definition be added
to article 1. Comment 4 indicates that the draftsmen
deliberately omitted such a definition, but then states
that the term would include "any mode of representing
or producing words in visible form, such as hand
written, typed or printed". This comment definition
could includt: some electronically reproduced "writings"
since they are not excluded, and the commentary
definition is only inclusive. The United States therefore
proposes that a definition be added to the text of article
1. This definition should require that any "signed
writing" must meet several tests, including that the
writing be permanent and capable of physical trans
mission between the parties, that it be signed in a manner
which prevents tampering, and that it contain the
signature of the issuer.

Article 1 (2) (a)

Czechoslovakia

The important question arises whether the drawer of a
cheque when using the words "International Cheque
(Convention of ... )" has thereby indicated either a
choice of law or a choice of the legal regime of the
cheque in compliance with the Convention. The effects
of such a choice should be specified in the text of the
Convention, as follows: Article I (2) (a) should be
amended to the effect that this designation by the drawer
constitutes also an indication of the legal regime of the
Convention; at some appropriate place, the Convention
should specify that the clause according to article I
(2) (a) makes the cheque subject to the regime of the
Convention and binds any holder who took the cheque,
and all subsequent parties.

Norway

See the comment of Norway in part I, B, supra under
article 1 (2) (a).

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 1 (2) (a).

Article 1 (2) (b)

Czechoslovakia

See the comment of Czechoslovakia in part I, B, supra
under article 1(2) (b).

Article 1 (2) (e)

Czechoslovakia

Paragraph (2) contains, apparently, necessary requi
sites of a cheque even in the absence of an express
provision that the instrument is not an international
cheque if a requisite is missing. The provision of
paragraph (2) (e) requires, in order to establish the
international character of the cheque, that at least two of
the specified places are situated in different States, but
there is no provision indicating that all these elements
must be included in the cheque; in other words it is not
clear whether the place of drawing, the address of the
drawer, the address of the drawee and the address of the
payee, the place of payment are indispensable formal
requisites of the cheque. We also note that the address of
the drawer is usually not mentioned. Perhaps the address
of the drawer and the place of payment are not
indispensable formal requisites of a cheque.

CHAPTER TWO. INTERPRETATION

ARTICLE 3

Spain

Under article 3 a cheque is considered valid even if it is
drawn against insufficient funds. It would seem that the
same solution should be adopted even for the case where
funds are totally lacking. Article 66 provides that where
a cheque is countermanded "the drawee is under a duty
not to pay". These two rules relate to what is known as
the "cheque contract" or international cheque law, but
they do not affect the law on cheques as instruments of
exchange and do not affect the situation of the holder of
the cheque; It could therefore be decided to make no
reference to these matters of internal relations between
the persons involved in the cheque, because they do not
affect the system of exchange obligations arising from
the instrument. Alternatively, they could be included in
the· proposed rules, but in that case it would seem
necessary to have a more comprehensive regulation than
is contained in the present list.
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Spain

Article 4 allows a cheque to bear a date other than the
true date of drawing and article 47 draws attention to a
specific consequence of this; but here again the question
of pre-dated and post-dated cheques deserves more
comprehensive treatment.

Uruguay

The substance of this article conflicts with our internal
public law. To enter a date other than the date on which
the cheque is drawn amounts to a false declaration which
to make is a criminal offence.

Should the draft Convention be adopted without
modification of this provision, appropriate reservations
would have to be made if the Republic of Uruguay
decided to accede to the instrument.

Yugoslavia

The wording of draft article 4 is unsatisfactory since
the date on which the cheque was drawn has not only a
procedural but also a substantive effect on the rights and
duties of the parties. Consequently, a rule should be
established that a cheque must bear a date and that
without such date it cannot be valid as a cheque.

ARTICLE 5

Denmark

See the comment of Denmark in part I, B, supra
under article 3.

ARTICLE 6

(The comments relating to paragraph (6) of this article
(definition of a "protected holder") are set forth under
articles 27 and 28, under the heading "holder and
protected holder".)

United Kingdom of Great Britain and Northern Ireland

See the comment of the United Kingdom in part I, B,
supra under article 4.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 4.

Uruguay

A number of terms used in the Convention are defined
in this article, but it fails to define the term "drawer".
We suggest that the following definition be included:

"'Drawer' means the person who draws an inter
national cheque."

Canada

The draft Convention seems to presuppose that a
cheque is by definition drawn on a bank. This is no
longer the case in Canada where cheques may also be
drawn on trust companies, loan companies or credit
unions. Canadian legislation relating to cheques on a
bank includes in the definition of a "bank" any person
or institution which "accepts deposits transferable by
order to a third party". We are concerned that the
definition of a "banker" in article 6 (3) of this draft
Convention might be held not to include all persons or
institutions in Canada which may legally issue cheques
because the wording "assimilated to" in the definition
does not appear to have any very precisely defined
meaning in either a legal or financial context. Canada
therefore strongly recommends that article 6 (3) b~

amended to read as follows:

"'Banker' includes any person or institution that
accepts deposits transferable by order to a third party."

Denmark

Paragraph (3) of the Convention on Cheques pro
vides a somewhat muddled definition of a bank
("banker"), and a more precise definition of the
concept would be desirable.

Norway

Of the definitions in article 6, the definition of
"banker" in paragraph (3) is the only one which refers
to the applicable national law, cf. paragraph 3 of the
commentary to the article. We suggest that paragraph (3)
explicitly refer to national law.

Spain

Article 6, paragraph (3), may complicate the deter
mination of the possible drawees of a cheque as it
allows cheques to be drawn against "any person or
institution assimilated to a banker". Here it will be for
the national law to establish such assimilation.

United Kingdom of Great Britain and Northern Ireland

It is strongly felt that the definition of banker is
unsatisfactory. A better definition is that in section 2 of
the Bills of Exchange Act 1882 namely "banker"
includes a body of persons whether incorporated or not
who carry on the business of banking.

Article 6 (4)

German Democratic Republic

The remarks made on article 4 of the Convention on
International Bills of Exchange and International Prom-
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issory Notes also apply to this article. In addition, it
is recommendable for the sake of greater clarity to add
in paragraph (4) of article 6 that the cheque may be
drawn payable to order or to bearer. Otherwise, the
possibility of drawing a cheque payable to bearer could
only be deduced from article 14.

Article 6 (5)

Japan

See the comment of Japan in part I, B, supra under
article 4 (7).

Article 6 (8)

Denmark

See the comment of Denmark in part I, B, supra
under article 4 (IO).

Germany, Federal Republic of

See the comment of the Federal Republic of Germany
in part I, B, supra under article 4 (IO).

Hungary

See the comment of Hungary in part I, B, supra under
article 4 (10).

Article 6 (8) and (9)

Czechoslovakia

See the comment of Czechoslovakia in part I, B, supra
under article 4 (IO).

Article 6 (8) and Article (X)

Japan

See the comment of Japan in part I, B, supra under
article 4 (IO) and article (X).

Norway

We will at this stage neither support nor oppose the
inclusion of article (X) in the final text. However, we call
attention to the difficulties which may arise from
reservations according to the article.

Union ofSoviet Socialist Republics

See the comment of the USSR in part I, B, supra under
article 4 (10) and article (X).

Article 6 (9)

Union of Soviet Socialist Republics

See the comment of the USSR in part I, B, supra
under article 4 (Il).

ARTICLE 7

Denmark

See the comment of Denmark in part I, B, supra under
article 5.

Germany, Federal Republic of

See the comment of the Federal Republic of Germany
in part I, B, supra under article 5.

ARTICLE 8

Spain

Articles 8 et seq., in prohibiting (ineffectively) the
payment of interest, show a difference between the
cheque, on the one hand, and the bill of exchange and
the promissory note, on the other. This prohibition is
understandable and seems appropriate since the cheque,
in principle, is an instrument of payment and not a credit
instrument and therefore matures immediately on sight.
These features are not consistent, however, with the long
period allowed· for presentment for payment under
article 43 (120 days).

ARTICLE 9

Australia

The provision concerning stipulation of interest on
cheques differs from that contained in the Bills and
Notes Convention (article 6). Article 6 provides that a
sum is deemed to be a definite sum even though it is to be
paid with interest. This corresponds with section 14 of
the BEA which also applies to cheques. However, article
9 of the Cheques Convention provides that a stipulation
on a cheque that it is to be paid with interest is deemed
not to have been written and, therefore, is of no effect
without affecting the validity of the cheque. The
explanatory note to the article makes it clear that the
rationale of this provision is that a cheque is a payment
instrument, providing for payment on demand, and that
such a stipulation of interest might lead to undesired late
presentment. Having regard to the fact that this
provision will apply only to international cheques which
are deliberately brought within the Convention, it means
that parties and their bankers in Australia will need to be
made aware that such a provision for interest on an
international cheque is of no effect.
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Canada agrees with the policy in the Convention that
cheques ought not to bear interest and that any
provision apparently encouraging such practice should
be expunged.

ARTICLE 10

Article 10 (2)

Czechoslovakia

See the comment of Czechoslovakia in part I, B, supra
under article 7 (2)..

ARTICLE 11

Uruguay

We feel that the wording of this article could be
improved, as paragraph (1), subparagraph (b), seems to
conflict with paragraph (2).

We suggest that the text be reworded as follows:

"A cheque is always payable on demand. Any
stipulation to the contrary is deemed not to have been
written."

Article 11 (l)

Spain

Article 11, as it appears in the Spanish text submitted
for comment, is incomplete. Paragraph (1) is missing.
This is the provision to the effect that a cheque is payable
on sight. As it appears in the commentary and in the
French and English versions, the text is satisfactory.

Article 11 (2)

United Kingdom of Great Britain and Northern Ireland

Article 11 (2) is criticised because it appears to conflict
in respect of post-dating cheques with article 47. It is
suggested that article 11 (2) should be deleted.

ARTICLE 12

Cyprus

A new paragraph to be added to take care of fictitious
or non-existing payees. (See Section 7 (3) of Cap. 262). If
an international cheque is payable to a fictitious or non
existing person, it may be arguable whether the cheque is
an international one or not.

The Indonesian Commercial Code does not contain a
provision whereby a cheque may be drawn by two or
more drawers or may be payable to two or more payees.

However it is commonly found in payment trans
actions that a cheque is drawn jointly by two or more
persons or jointly drawn by two or more persons on
behalf of an entity, as a drawer.

It is to be noted that if the drawers or payees are
regarded as a unity, it is not contrary to the civil law
system which considers the issuance of a cheque as an
underlying transaction between the drawer and the
payee.

Norway

1. According to article 12 (1) (a), a cheque may be
drawn by the drawer" ... payable to his order". A
more precise wording would have been" ... payable to
himself', cf. paragraph 9 of the commentary to article 1.

2. According to article 12 (1) (a), a cheque may be
drawn by the drawer on himself, i.e. a cheque drawn by a
banker on himself, cf. article 1 (2) (c). This implication
would have been easier to understand if subparagraph
(a) were split into two subparagraphs which might have
read, cf. also our comment no. 1:

(1) A cheque may:

(a) Be drawn by the drawer payable to himself;

(b) Be drawn by a banker on himself;

3. In most States, a central bank or a national
reserve system has a monopoly to issue bank-notes
which are legal tender. Even though cheques drawn by
an ordinary banker on himself will not be legal tender,
issuance of such bank-notes may be detrimental to
public interests, especially if they are payable to bearer
and issued in great numbers. Under the Geneva
Convention, the principal rule is that a banker cannot
draw a cheque on himself, cf. Annex I (ULC) article 6
and also annex 11, articles 8 and 9. Some similar
provisions in the draft Convention may be necessary to
ensure wide acceptance of the draft. Without committing
ourselves, we put forward for discussion the suggestion
that the Convention state that a Contracting State is
free:

(i) To restrict issuance of cheques drawn by a
banker on himself within its own territory, at least if they
are drawn in its own currency;

(ii) To restrict importation of such cheques into its
own territory;

(iii) To decide that such cheques issued or imported
under violation of such restrictions will not be
recognized in its territory;

(iv) To decide that cheques drawn in its own
currency by a foreign banker on himself will not be
recognized.
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4. The interpretation of paragraph (2) outlined in
paragraph 5 of the commentary is confusing. We suggest
that either paragraph 5 is deleted in the proposed
commentary to the final text and the question left to the
courts to decide or the interpretation outlined in para
graph 5 is stated in the final text of the Convention.
Otherwise the interpretation outlined in the commentary
will serve as a trap for the readers of the Convention.

Spain

Article 12 re-casts articles 9 and 10 of the draft
Convention on bills of exchange and promissory notes,
but does not provide for a plurality of drawees. There
may be grounds for this but, in principle, there does not
seem to be any reason why the possibility of a cheque
being drawn against several banks should be excluded. If
it is possible within one State for several banks to issue
cheque-books jointly, it is a fortiori desirable in
international practice to allow cheques to be drawn on a
number of banks situated in different States.

Union of Soviet Socialist Republics

It would be desirable either to add to this article a
paragraph in line with the provision contained in the
Geneva Convention (ULC, article 5), viz.: "a cheque
made payable to a specified person with the words 'or to
bearer', or any equivalent words is deemed to be a
cheque to 'bearer'" or to include this provision in the
draft as an independent article.

Uruguay

We suggest the ~ollowing wording:

"A cheque may:

(c) Designate two or more payees."

The rule in article 12, paragraph (2), is clear but is
perhaps lacking in that it does not refer to the case where
a cheque is drawn in favour of A and/or B, as mentioned
in the commentary (paragraph 5).

We suggest the addition of the following:

"If it is indicated on the instrument that it is payable
to alternative or joint payees, it shall be understood to be
payable to all those designated."

Article 12 (1)

Czechoslovakia

We suggest that it should be mentioned expressly that
an international cheque may be drawn payable also to
bearer.

Article 12 (1) (a)

Germany, Federal Republic of

It can be deduced from this proVISIOn read in
conjunction with article 6, para. (2), that banks shall be
entitled to draw international cheques on themselves.
This would be a doubtful practice in point of view of
currency policy because money may thus be created.
Moreover, there is no sufficient practical need for
admitting such cheques.

Article 12 (2)

Czechoslovakia

See the comment of Czechoslovakia III part I, B,
supra under article 9 (3).

ARTICLE 13

Czechoslovakia

See the comment of Czechoslovakia III part I, B,
supra under article 11 (1).

Article 13 (1)

Norway

The date of the cheque, cf. article 1 (2) (d), is left out
in the enumeration of paragraph 1 of the commentary
to article 13.

Yugoslavia

Article 13 (1) provides for the completion of an
incomplete cheque, thus accepting the theory of
omission. Although the completion of such a cheque is
permitted by some laws, since so-called essential
elements are presumed, it will not benefit international
payments. If a cheque is an instrument of payment, then
it should be as close to a banknote as possible.

CHAPTER THREE. TRANSFER

ARTICLE 14

Spain

The chapter on "Transfer" is almost identical with the
corresponding chapter in the draft Convention on
International Bills of Exchange and Promissory Notes.
There is one important difference, however, which
should not be underestimated. This is the system for the
transfer of cheques which are drawn payable "to
bearer". Article 14 provides that such cheques are
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transferred by mere delivery. Endorsement does not
seem to be an appropriate method of transfer for such
instruments. However, article 40, paragraph (4) (b),
makes the general statement that "A signature alone on
the back of the cheque is an endorsement". It goes on to
state that "A special endorsement of a cheque made
payable to bearer does not convert the cheque into an
order instrument". The meaning of endorsement of a
cheque to bearer and of a signature alone on the back of
the cheque should be dealt with more fully and made
more clear.

Yugoslavia

The two subparagraphs of article 14 regulate not only
two totally different cases but they are regulated in a way
which is likely to have undesirable effects.

ARTICLE 15

Canada

For the same~ reason that we advocate no change in
article 9, we do question the wisdom of the policy
promoted in article 15. In the experience of the Canadian
banks, it is almost never necessary for a cheque to be
endorsed so often that the holder is required to affix an
allonge. Canada does not consider a cheque to be a credit
instrument and we object to this apparent sanction by
the Convention to its use as such. Undue delay in
presentment for payment is a likely consequence. See
our comment on article 43 (b), infra. This provision
appears to Canada to be retrogressive rather than
progressive since it does not assist in the task of
modernizing the law to reflect current business practices.

Czechoslovakia

See the comment of Czechoslovakia in part I, B, supra
under article 13 (2) (a).

Uruguay

We should like to see added to this article a provision
establishing clearly that the instrument is transferred by
endorsement even if it does not contain the words "to
order".

The absence of a requirement that these words be
entered on the instrument is due to the context and is
explained in the commentary thereon, but the clarifica
tion would, in our view, be desirable.

ARTICLE 18

Czechoslovakia

See the comment of Czechoslovakia in part I, B, supra
under article 16.

Denmark

See the comment of Denmark in part I, B, supra under
article 16.

Norway

The article deals with two somewhat different
situations: on the one hand a restrictive statement
included into the cheque by the drawer and on the other
hand a restrictive endorsement. We question the
convenience of combining the two situations and suggest
that restrictive endorsements are entirely dealt with in
article 22.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 16.

ARTICLE 19

Article 19 (2)

Norway

Article 19 (2) deals with the conditional endorsement.
With reference to paragraph 2 of the commentary to
article '17, we call attention to the concept of "the
protected holder", cf. articles 6 (6) and 7, and the
requirement of the holder having no knowledge of
claims to or defences upon the instrument. The inclusion
of the condition into the endorsement may prevent a
holder from qualifying as a protected holder.

ARTICLE 22

Czechoslovakia

See the comment of Czechoslovakia in part I, B,
supra under article 20.

Norway

We refer to our comments to article 18.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 20.

ARTICLE 23

Czechoslovakia

See the comment of Czechoslovakia in part I, B,
supra under article 21.
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Article 23 (2)

Spain

Article 23, paragraph (2), gives rise to serious doubts,
not only because of the way it indicates the effects of
endorsement in favour of the drawee, but mainly
because of the exception in the last phrase, whose
meaning is not at all clear and because, in any event, it
raises the question of the definition of "establishments".

ARTICLE 24

Uruguay

This provision allows a cheque to be transferred after
the expiration of the period of time for presentment.
We believe that this formula does not suit the interests
of trade.

Under Uruguayan law, a cheque loses its intrinsic
validity after the expiration of the time allowed for
presentment. We feel that this is a satisfactory solution
for the security of trade.

ARTICLE 25

Denmark

See the comment of Denmark m part I, B, supra
under article 23.

Hungary

See the comment of Hungary in part I, B, supra
under article 23 (2).

Indonesia

This article deals with forged endorsements which is
also dealt with in the Indonesian Commercial Code.
However, this article is concerned with the right of any
party who suffered damages to recover compensation
from the forger or any person who directly takes from
the forger, whereas the Indonesian Commercial Code
lays down that only the drawee has the right to recover
compensation. Therefore this article allows all parties
concerned to recover compensation for damages.

Japan

See the comment of Japan in part I, B, supra under
article 23.

Norway

See the comment of Norway in part I, B, supra under
article 23.

Union of Soviet Socialist Republics

See the comment of the USSR in part I, B, supra
under article 23.

Article 25 (1)

Cyprus

If an endorsement is forged, any party who suffers
damages should have the right to recover compensation
from the forger, from the person to whom the cheque
was directly transferred by the forger and from any
person or persons who received the cheque with
knowledge of the forgery. It is considered correct that
the person or persons who was/were aware of the
forgery should not be allowed to escape liability. Cases
may come to light where such a person or persons had
some sort of involvement with the forger or the person
to whom the cheque was directly transferred.

Czechoslovakia

See the comment of Czechoslovakia m part I, B,
supra under article 23 (1).

CHAPTER FOUR. RIGHTS AND LIABILITIES

Holder-Protected holder

ARTICLES 6 (6), 27 AND 28

Czechoslovakia

Articles 6 (6) and 27

See the comment of Czechoslovakia m part I,B,
supra under articles 4 (7) and 25.

Denmark

Article 28

See the comment of Denmark m part I, B, supra
under article 26.

Germany, Federal Republic of

Articles 27 and 28

See the comment of the Federal Republic of Germany
in part I, B, supra under articles 25 and 26.

Norway

Article 6 (6)

See the comment of Norway in part I, B, supra under
article 4 (7).
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Articles 27 and 28 ARTICLE 31

97

See the comment of Norway in part I, B, supra under
articles 25 and 26.

Norway

See the comment of Norway in part I, B, supra under
article 29.

United States ofAmerica

Article 6 (6)

See the comment of the United States in part I, B,
supra under article 4 (7).

Article 27

See the comment of the United States in part I, B,
supra under article 25.

Yugoslavia

Articles 27 and 28

The provisions stipulating that a party may set up
against a holder who is not a protected holder any
defence based on an underlying transaction prevent the
circulation of a cheque. Therefore, they should be
deleted.

The term "protected holder" defined in articles 27
and 28 is too complicated to grasp and should be
replaced by the concept of the "good faith" holder,
which would be much easier and more appropriate for
the circulation of a cheque and for international
transactions in general.

There must have been a mistake in the provisions of
article 27 (3) (b) referring to the signature of the payee
or an endorse(: instead of an endorser. It is not clear
why theft or forged signature of the endorser is the only
ground for setting up a defence (paragraph (3) (b)).

ARTICLE 29

Czechoslovakia

See the comment of Czechoslovakia in part I, B,
supra under article 27.

Norway

See the comment of Norway in part I, B, supra under
article 27.

Article 29 (2)

Denmark

See the comment of Denmark in part I, B, supra
under article 27 (2).

ARTICLE 32

Czechoslovakia

See the comment of Czechoslovakia ID part I, B,
supra under article 30.

German Democratic Republic

See the comment of the German Democratic Republic
in part I, B, supra under article 30.

Japan

See the comment of Japan in part I, B, supra under
article 30.

Norway

See the comment of Norway in part I, B, supra under
article 30.

Union of Soviet Socialist Republics

See the comment of the USSR in part I, B, supra
under article 30.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 30.

ARTICLE 33

Denmark

See the comment of Denmark in part I, B, supra
under article 31.

Norway

See the comment of Norway in part I, B, supra under
article 31.

United Kingdom of Great Britain and Northern Ireland

See the comment of the United Kingdom in part I,
B, supra under article 31.
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Norway

ARTICLE 34 Cheques Act according to which only the drawee can
certify a cheque.

See the comment of Norway in part I, B, supra under
article 32 (4).

Uruguay

This provision fails to cover the case of signature of
cheques by juridical persons, especially commercial cor
porations. We suggest that provision be made for this,
because, at the international level, this is the manner in
which cheques are most frequently drawn.

ARTICLE 35

Denmark

See the comment of Denmark in part I, B, supra
under article 33.

United States ofAmerica

Although this article states that an order to pay is not
an assignment, it does not expressly state the practical
consequence that a drawee is not liable on a cheque.
The United States suggests that this article be clarified
by an amendment which would expressly state that a
drawee is not liable on a cheque.

ARTICLE 36

Australia

Under the BEA, acceptance of a cheque by the
drawee banker is in theory possible but in practice rare,
as the cheque: is normally presented simply for payment.
However, under the Geneva Convention (Uniform Law
on Cheques--ULC) it is not possible for a cheque to be
accepted and a statement of acceptance is disregarded.
The Cheques Convention in article 36 follows the ULC
by providing that a statement on a cheque indicating
certification, confirmation, acceptance, etc. is not an
acceptance but nevertheless provides that, where such a
statement is written on a cheque, there is an irrebuttable
presumption that the statement simply verifies the
existence of funds in the hands of the drawee bank.
The drawer cannot withdraw those funds nor can the
drawee apply them otherwise in payment of the cheque
before the expiration of the time limit for the present
ment, namely 120 days from the date of the cheque.
Given the limited application of this provision. to
international cheques drawn under the Convention, no
difficulty is foreseen with this provision.

Denmark

This provision is unknown in Denmark and obviously
clashes with the provision of section 25 of the Danish

Norway

1. We suggest that article 36 explicitly reflect that it
is dealing with certifications etc. by the drawee. As the
article now reads, it suggests that somebody else may
certify a cheque too.

2. It is unclear and not discussed in the commentary
whether certification etc. of a cheque by the drawee
precludes the drawer from countermanding the cheque.
The language of article 36 suggests that the answer is
no. However, paragraph 5 cf. 2 of the commentary to
article 66 indicate a yes. The ambiguity ought to be
settled in the final text.

3. According to articles 40 following, a cheque may
be guaranteed. As far as we have been able to see, there
is nothing in the draft that prevents the drawee from
guaranteeing the cheque for the account of the drawer
if the drawer asks for it. The drawee will then be liable
on the instrument in his capacity as guarantor to the
same extent as the drawer unless he has stipulated
otherwise, cf. article 41. This mechanism provides for a
convenient flexibility. We are not inclined to support
inclusion of paragraph (2) in the final text.

Spain

Article 36 provides for the possibility of a cheque
containing "special" statements. However, the article
over-simplifies the question of "special cheques", attri
buting identical consequences to hypotheses which are
not the same and which are generally recognized as
having different effects. Having regard to the various
possibilities listed in article 36, which refers even to
"any other equivalent expression" and might include,
for example, the guaranteeing of the cheque, their
diversity should be recognized and they should be
regulated accordingly.

Article 36 (1)

Yugoslavia

Article 36 (1) identifies visa and certification on a
cheque. In this respect, account should be taken that
the legal position of the drawee (bank) and his
responsibility as well are not identical in both cases.

Article 36 (2)

Canada

Canada has already referred to what we consider to
be the extremely undesirable leniency of the draft
Conventions in appearing to sanction local variation on
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matters of such fundamental importance to the opera
tion of a cheques Convention as the effect of certifi
cation as laid down in this article. If certification of
international cheques is to be promoted, there should
be no scope for variation of the effect by local domestic
law.

Czechoslovakia

We recommend that the text of paragraph (2) be
adopted.

Union of Soviet Socialist Republics

It would be desirable to retain paragraph (2) in this
article.

ARTICLE 37

Article 37 (2)

Spain

The prohibition in article 37, paragraph (2), of
exclusion or limitation by the drawer of his liability
contrasts with the rule laid down in respect of the bill of
exchange. The rule laid down for cheques is the correct
one, as is stated in the comments on the draft
Convention on International Bills of Exchange.

Article 37 (3) and (4)

Canada

We note that articles 37 (3) and (4), which appear to
have been adopted by the UNCITRAL Working Group
(A/CN.9121O, paras. 94, 95; Yearbook 1982, part two,
II, A, 1) have not been reproduced in this draft
Convention. Was this deletion intentional?

ARTICLE 38

Yugoslavia

There is no justification for enabling the endorser to
exclude or limit his own liability by an express
stipulation on the cheque (article 38 (2». If this can be
allowed when a bill is concerned, such a stipulation on
the cheque win render it worthless.

ARTICLE 39

Czechoslovakia

See the comment of Czechoslovakia in part I, B,
supra under article 41.

Denmark

See the comment of Denmark In part I, B, supra
under article 41.

Germany, Federal Republic of

See the comment of the Federal Republic of Germany
in part I, B, supra under article 41.

Japan

See the comment of Japan in part I, B, supra under
article 41.

Norway

See the comment of Norway in part I, B, supra under
article 41.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 41.

Uruguay

This provision is particularly stringent. We suggest
that the liability of the person who transfers a cheque
should be softened in some manner, at least by reversal
of the burden of proof, the injured party having to
prove culpability.

Yugoslavia

A mistake must have been made in article 39 (3) since
it is illogical that liability on account of any defect on
the cheque is incurred only to a holder who took the
cheque without knowledge of such defect.

ARTICLE 40

Japan

See the comment of Japan in part I, B, supra under
article 42.

Norway

1. We refer to our comment No. 3 to article 36.

2. Subparagraph (b) of paragraph (4) does not deal
with guarantees. We suggest the provisions of article 40
(4) (b) be transferred to article 14 or 15.
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Yugoslavia

This article may create difficulties in countries
allowing the acceptance of a cheque, because there is
not a clear distinction between an endorsement in blank
and aval.

ARTICLE 41

Denmark

The expediency of maintaining rules of law on aval is
questionable since, in contrast to bills of exchange, aval
is almost non-existent for cheques.

If rules on aval are to continue in existence, the
guarantors should in any event be subject to the same
rules as those applying to drawer and endorsers. It
seems pointless to allow a guarantor to limit his
commitment on the cheque (except where partial aval is
involved).

ARTICLE 42

United Kingdom of Great Britain and Northern Ireland

See the comment of the United Kingdom in part I, B,
supra under article 44.

CHAPTER FIVE. PRESENTMENT, DISHONOUR
BY NON-PAYMENT, AND RECOURSE

ARTICLE 43

Australia

Article 43 of the Cheques Convention provides that a
cheque must be presented for payment within 120 days
after its stated date. Presentment after that time
deprives the holder of the right of recourse against
endorsers and their guarantors. Delay in presenting the
cheque does not relieve the drawer from liability except
to the extent of loss suffered because of the delay.
Failure to present the cheque for payment, unless
dispensed with, relieves the drawer of the cheque from
liability. It is not thought that any difficulty would arise
because of the 120 day limit in relation to international
cheques, which contrasts with the 12 month period,
under s. 80 of the BEA, during which a cheque may be
in circulation before becoming stale.

United Kingdom of Great Britain and Northern Ireland

This article causes Her Majesty's Government some
difficulty in that conflicting positions are adopted by
significant banking interests in the UK. On the one
hand it is approved subject to clarification of 43 (d) in
so far as it appears to be at variance with 43 (c) which
could be remedied by reading:

"Notwithstanding article 43 (c), a cheque may be
presented for payment to the representative or
authorized agent of the drawee at a clearing-house."

On the other hand the counter-argument runs that it
should be clear that a bank, to which a cheque is
presented, has agreed, under the rules of that clearing
house, that the receipt of the cheque by the clearing
house is presentation. Also, so the argument runs,
presentation at a clearing-house should only be made
by another member of the clearing-house. The counter
argument would lead to a proposed 43 (d) which would
read:

"A cheque may be presented by the holder or his
agent through a clearing-house for payment at the
place specified where the holde,r or the agent making
the presentation is a member of that clearing-house."

Article 43 (a)

Norway

The terms "business day" and "reasonable hour" in
paragraph (a) are imprecise. We suggest that the
Convention authorize the Contracting States to define
these terms more precisely in their national legislation.

Article 43 (b)

Canada

Canada agrees with the policy and object of this
article but has two technical objections to it. In the first
place, we consider that the time limit ought to be 180
days as this would coincide with North American
practice and, we believe, the requirements of the
Uniform Commercial Code, article 4-404. The practical
advantages of having a uniform period for both
domestic and international instruments would be salu
tory and significant. At the same time, we are concerned
that there is a tendency for stated maxima to become
common minima. Our practice in Canada is very
clearly to exercise reasonable diligence to collect a
cheque as quickly as is reasonably possible. We
understand that this is a commonly held practical
objective and we consider that the Convention ought to
recognize it by imposing a duty upon holders and their
collecting agents to present cheques reasonably
promptly. Canada does not advocate any legal sanction
for failure to present within the 180 days. However, the
draftsmen might wish to consider a provision such as in
the Canadian Bills of Exchange Act section 166 which
places the risk of the drawee's failure upon the holder
where presentment has been unreasonably delayed.

Section 166 of the Canadian Act provides that:

"166. (1) Subject to this Act,

"(a) where a cheque is not presented for payment
within a reasonable time of its issue, and the drawer
or the person on whose account it is drawn had the
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right at the time of such presentment, as between him
and the bank, to have the cheque paid, and suffers
actual damage through the delay, he is discharged to
the extent of such damage, that is to say, to the
extent to which the drawer or person is a creditor of
such bank to a larger amount than he would have
been had such cheque been paid;

"(b) the holder of such cheque, as to which such
drawer or person is discharged, shall be a creditor,
in lieu of such drawer or person, of such bank to' the
extent of such discharge, and entitled to recover the
amount from it.

"(2) In determining what is a reasonable time,
within this section, regard shall be had to the nature
of the instrument, the usage of trade and of banks,
and the facts of the particular case."

Czechoslovakia

We feel that the time-limit of 120 days from the date
of the cheque for presentation of the cheque for
payment is correct. It is, however, not clear whether the
drawee may pay also after the lapse of this time limit
unless the drawer countermands the order to the
drawee to pay the cheque. It would implicitly ensue
from the provision of article 45 (second sentence), that
the drawee should even be obliged to honour the
cheque after the lapse of the said time-limit, unless
payment has b(~en countermanded, since the drawer is
not released from his responsibility by late presentation
of the cheque for payment. It would be useful to clarify
this provision. Similarly, we recommend to give a
corresponding clarification also to article 66.

Germany, Federal Republic of

The period of presentation of 120 days seems to be
too long. There is a danger of the cheque being used
not merely as a means of payment but also as a
financing instrument.

Spain

The very considerable amount of time allowed in
article 43 for presentment of the cheque (120 days)
contrasts with the period allowed under Spanish law.
The time allowed seems excessive, considering the fact
that the drawer is not exempted from liability even
upon expiry of this period.

Furthermore, if the liability of the drawer continues,
that of his guarantor should continue also. This is
expressly provided for in article 52 in the case of delay
in protesting, but not in article 45 in the case of delay in
presentment. Although the liability of the guarantor
seems clear, it should be expressly stated, particularly in
view of the mainly objective character of the guarantee
("aval") under the Convention.

ARTICLE 44

Indonesia

The provision of this article which provides for the
excuse of delay in making presentment of a cheque for
payment is also set forth in the Indonesian Commercial
Code. However, the Indonesian Commercial Code does
not stipulate the grounds on which such presentment is
dispensed with.

Therefore this aFticle IS more advantageous to the
holder.

Norway

We suggest that the expression "reasonable diligence"
be worked out in some detail in the proposed com
mentary to the final text.

Spain

The causes of cessation of the obligation to present a
cheque for payment could include one similar to that
contained in article 52, paragraph (2) (d), of the draft
Convention on International Bills of Exchange and
Promissory Notes. The absence of such a clause in the
draft Convention in International Cheques is unjustified.

Article 44 (1)

Canada

As with article 52(1) of the Bills of Exchange
Convention this ground for dispensing with present
ment should, in the view of Canada, be qualified by
requiring only reasonable efforts by the holder or its
collecting agent.

Article 44 (2)

German Democratic Republic

The provisions in paragraph (2) are contrary to the
nature of cheques. Apart from that, they would be of
no practical consequence. Therefore, we propose to
delete this paragraph.

Union of Soviet Socialist Republics

The purpose of including paragraph (2) (a) in the
draft Convention is understandable in view of the
consequences specified in article 46 (1) (b). However,
noting the waiver of presentment on the cheque
essentially conflicts with the nature of a cheque, which
in accordance with the order contained in it is subject
to payment by the bank upon presentment of the
instrument itself. It can be assumed that international
cheques with a note of this kind will not in practice be
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drawn (any more than they are at present). In ac
cordance with the Geneva Convention (ULC, article 43)
even inclusion in the cheque by the parties of a proviso
"without costs", "without protest", etc. does not relieve
the holder of the requirement to present the cheque for
payment within a set time, and this provision of existing
international uniform law appears to be correct and
reasonable. It is accordingly suggested that paragraph
(2) be deleted.

Remarks similar to those made on the draft Con
vention on International Bills of Exchange and Inter
national Promissory Notes are applicable with regard to
waiver of presentment "by implication".

Article 44 (2) (a)

Czechoslovakia

We propose to delete this provision.

ARTICLE 45

Denmark

This provision is wider in scope than the corres
ponding Danish legislation. First, it would be fair to
grant the same status to guarantors et al. as that
enjoyed by the drawer, cL the commentary on article 41
above. Second, it will be purposeful to amplify this
provision with a compensation clause corresponding to
section 57 of the Danish Cheques Act which provides
that the holder of a dishonoured cheque shall be
allowed a claim against the drawer and any endorsers
based on the doctrine of unjustified enrichment.

Norway

I. The guarantor of the drawer is not included in
sentence 2 of article 45. However, he is included in
paragaph (2) of article 52. The commentary gives no
reason for this important difference between the two
articles. We suggest the guarantor of the drawer be
included in sentence 2 of article 45. If the guarantor
wants the benefit of due presentment for payment being
an absolute condition precedent to his liability, he may
stipulate for it, cf. article 41.

2. Articles 45 and 52 are analogous and ought to
have the same structure. We suggest article 45 be
divided into two paragraphs as article 52 is. Article 45
may read, cr. also our comment No. 1:

(1) If a cheque is not duly presented for payment,
the drawer, the endorsers and their guarantors are
not liable thereon.

(2) Delay in presenting a cheque for payment
does not discharge the drawer or his guarantor of
liability except to the extent of the loss suffered by
the delay.

3. The prOVISIOns of articles 45 and 52 on the
liability of the drawer are an improvement upon the
Geneva Convention (ULC). The drawer will be unable
to make an inequitable gain in the event of preclusion
of recourse. However, an endorser may do so. The right
of recourse being a right on the instrument, it seems
unclear whether it will be contrary to the Convention in
national law to furnish the holder with a claim off the
instrument to such an inequitable gain. We suggest that
the Convention state that the contracting States are free
to do so, cL article 25 of the Geneva Convention,
annex H. However, the question is considerably less
important as regards the draft Convention on Cheques
than as regards the draft Convention on Bills of
Exchange and Promissory Notes.

Spain

Delay in presentment of a cheque for payment
(article 45) or the withholding of protest (article 52)
frees the endorsers from liability but not the drawer.
This solution is similar to that adopted in Spanish law
where, however, the drawer is given a greater oppor
tunity to protect himself from damage caused by the
delay (see article 537 of the Spanish Commercial Code).

ARTICLE 46

Denmark

See the comment of Denmark In part I, B, supra
under article 54.

ARTICLE 47

Germany, Federal Republic of

This provision according to which a post-dated
cheque shall not be paid before the date mentioned for
payment would make it possible to use the international
cheque as a credit voucher. In the Federal Govern
ment's opinion the cheque, contrary to bill of exchange,
should only have the function of a short-term payment
voucher.

Indonesia

The post-dated cheque referred to in this article is
also dealt with in the Indonesian Commercial Code.

However, the Indonesian Commercial Code does not
provide the remedy for a refusal by the drawee to pay
before the stated date, which according to this article
does not constitute a dishonour by non-payment.

Uruguay

This provision is incompatible with the prohibition in
article 11 of specification of a maturity date.
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ARTICLE 48

Denmark

See the comment of Denmark In part I, B, supra
under article 55.

Uruguay

See the comment of Uruguay In part I, B, supra
under article 55.

ARTICLE 49

Article 49 (2)

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 56 (2).

Article 49 (3)

Norway

See the comment of Norway in part I, B, supra under
article 56 (3).

ARTICLE 50

Czechoslovakia

We recomme:nd a modification to the effect that
protest for dishonour of the cheque by non-payment
may be made within the time-limit for presentation of
the cheque for payment.

Union of Soviet Socialist Republics

It would be desirable to amend this article by
accepting a provision in keeping with the Geneva
Convention (ULC, article 41), viz.:

"Protest for dishonour of a cheque by non
payment must be made before the expiry of the time
limit for presentment of the cheque. If presentment
took place on the last day of the time allowed,
protest may be made on the next business day."

ARTICLE 51

Article 51 (2) (a)

Czechoslovakia

See the comment of Czechoslovakia in part I, B,
supra under article 58 (2) (a).

Hungary

See the comment of Hungary In part I, B, supra
under article 58 (2) (a).

Union of Soviet Socialist Republics

See the comment of the USSR in part I, B, supra
under article 58 (2) (a).

ARTICLE 52

Denmark

This provision is wider in scope than its equivalent in
the Danish Cheques Act Art. 57 (claim based on the
doctrine of unjustified enrichment) as it does not render
the drawer liable. Moreover, endorsers and their guaran
tors, if any, are discharged, which again does not
harmonize with said provision of the Danish Cheques
Act.

Norway

See the comment of Norway to article 45. A comma
is missing after the words "duly protested" in para
graph (1).

ARTICLE 53

Germany, Federal Republic of

The suggested extension of the duties to give notice
which is different from the Geneva system seems hardly
to be practicable: on the one hand, it may lead to all
persons concerned being given notice by all others; on
the other hand, the persons party to a cheque often
only know their immediate previous holder.

Norway

1. Paragraph (2) poses a question of interpretation.
Who is the party immediately preceding a guarantor,
the party for whom he has guaranteed cf. article 42, or
the party immediately preceding that party?

2. With reference to paragraph (2) and the example
in the commentary, we mention that according to the
language of paragraph (2), the person B in the example
must give notice of dishonour to A when he is notified
by C.

ARTICLE 56

Uruguay

In order to facilitate implementation of the provision
in the various countries which will adopt the Con
vention, it would be desirable to explain the concept of
"reasonable diligence", or to provide some guidelines
which would enable judges to interpret it in a more or
less uniform manner.
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Czechoslovakia

Article 56 (2) (b) Indonesia

See the comment of Indonesia In part I, B, supra
under article 69.

We suggest the deletion of the words "or by
implication" .

Hungary

See the comment of Hungary in part I, B, supra under
article 58 (2) (a).

Union ofSoviet Socialist Republics

See the comment of the USSR In part I, B, supra
under article 52.

ARTICLE 59

Norway

See the comment of Norway in part I, B, supra under
article 66 (1) (b) (ii).

Article 59 (3)

United Kingdom of Great Britain and Northern Ireland

See the comment of the United Kingdom in part I, B,
supra under article 66 (2).

CHAPTER SIX. DISCHARGE

ARTICLE 61

Article 61 (2)

Norway

See the comment of Norway in part I, B, supra under
article 68 (3).

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 68 (3).

ARTICLE 62

Denmark

The provisions do not clearly specify whether the
drawee is allowed to refuse partial payment, which it
ought to be allowed to do.

Norway

The word "authenticated" appears in paragraphs
(4) (b) and (6). We cannot see that the word has any
function in the contexts in which it appears. We
therefore suggest that it be deleted.

ARTICLE 63

Indonesia

See the comment of Indonesia In part I, B, supra
under article 70.

ARTICLE 66

Indonesia

The countermand of a cheque according to this
article is effective from the date of the order to stop
payment, and the drawee bank must comply with the
countermand of the drawer. Such countermand, accord
ing to the Indonesian Commercial Code, is without
effect until the time limit for presentment. The pro
vision in this article provides legal certainty to the
drawee bank.

Uruguay

We feel that this prOVlSlon is undesirable as it
weakens confidence in the instrument.

In Uruguayan internal law a cheque is an irrevocable
order. Should the draft Convention be adopted with the
present provision maintained, Uruguay will have to
enter appropriate reservations.

CHAPTER SEVEN. CROSSED CHEQUES AND
CHEQUES PAYABLE IN ACCOUNT

ARTICLES 68, 69, 70, 71 and 72

Australia

Article 68

There is no provision in article 68 corresponding to
s. 86 of the BEA which provides that a bank paying in
good faith and without negligence according to the
crossing is treated as if it had paid the true owner. In
this respect article 68 follows the ULC rather than the
BEA. However, it is noted that article 25 (2) specifically
leaves matters relating to the liability of .a party or
drawee who pays, or of an endorsee for collection who
collects, a cheque on which there is a forged endorse
ment, to be regulated by nationallaw.
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United States ofAmerica

Articles 68-72

Crossed cheques and cheques payable in account are
unknown in the United States. It is questionable
whether persons in the United States would know how
to handle these cheques properly. It is possible that
bank employees who .handle cheques in bulk could be
educated to identify these unusual items and to refer
them to knowledgeable superiors. However, that would
still not protect members of the general public, who
also handle cheques regularly but would not be aware
of the specialized rules concerning these unusual items.
Thus, crossed cheques would confuse an unsuspecting
public and might present opportunities for fraud if they
were usable in the United States.

Further, even proper use of crossed cheques or
cheques payable in account would not provide in the
United States the protection expected by the foreign
drawer, because the bank-customer relationship is quite
different in the United States from what it appears to be
in countries where such items are in regular use. In the
United States, the bank-customer relationship can be
more casual. United States banks do not usually
investigate the past history of deposit account cus
tomers, and some banks do not even investigate the
identity of such customers, so long as they are dealing
with collected funds. Thus, the thief who steals a
crossed cheque or cheque payable in account would
probably be able in the United States to establish an
account and realize on it. And, if he steals such a
cheque before it reaches the payee, the loss would fall
on the foreign drawer who expects to be protected.

For these reasons, the United States suggests that the
use of crossed cheques and cheques payable in account
in the United States would not protect parties, but
might even create new avenues for potential fraud, both
on all original parties to the instrument and on the
general public. A possible solution might be to allow
States ratifying the Convention on International Cheques
to omit chapter seven (articles 68-72) by an appropriate
reservation.

Indonesia

Article 71

The Indonesian Commercial Code does not contain a
provision along the lines set forth in this article. Since
this article permits the transferee to acquire the rights
of a protected holder, we are inclined to adopt this
provision.

Japan

Articles 68-71

The Japanese Government believes it essential to
retain the provision on crossed cheques, which are

similar to those found in the British Bills of Exchange
Act and in the Geneva Uniform Law. The non
negotiable crossed cheque which would be established
under article 71 is confusing, and the provision should,
therefore, be deleted.

Spain

Articles 68-71

The draft Convention devotes particular attention to
two cases: that of the crossed cheque and that of the
cheque payable in account. The Convention provides
that the consequences of failure to "cross" a cheque or
to indicate that it is payable in account are limited to
liability for damages, but there is no reference to the
question of legitimation or to the discharging effects of
payment. Furthermore, the distinction between the
protected and the non-protected holder is again made
in article 71, which indicates some consequences of the
entry of the words "not negotiable". These seem to be
inconsistent with the provision in article 18.

On the whole, the draft Convention's rules con
cerning special cheques are inadequate. The question
should be dealt with more fully or, alternatively, should
not be referred to at all in the Convention, which
should confine itself to regulating the general prototype
of cheque, so that special cheques would be left subject
to the applicable national law. We would, however,
prefer the first solution.

CHAPTER EIGHT. LOST CHEQUES

ARTICLE 73

Denmark

See the comment of Denmark in part I, B, supra
under article 74.

Indonesia

See the comment of Indonesia III part I, B, supra
under article 74.

Japan

See the comment of Japan in part I, B, supra
under article 74.

Norway

See the comment of Norway III part I, B, supra
under article 74.



106 Yearbook of the United Nations Commission on International Trade Law, 1984, Volume XV

Spain

Article 73 contains a paragraph (3) which is lacking
in the corresponding article of 74 of the draft Conven
tion on International Bills of Exchange and Promissory
Notes. Its omission from the latter text is unjustified.
The case of non-transferability is regulated in both
drafts (see article 18 for the case of cheques and
article 16 for the case of bills of exchange and prom
issory notes).

ARTICLE 74

Indonesia

See the comment of Indonesia in part I, B, supra
under article 75.

ARTICLE 75

Japan

See the comment of Japan in part I, B, supra under
article 76.

Norway

See the comment of Norway in part I, B, supra
under article 76.

ARTICLE 78

Norway

See the comment of Norway in part I, B, supra
under article 79.

United States ofAmerica

See the comment of the United States in part I, B,
supra under article 79.

CHAPTER NINE. LIMITA1'1ON (PRESCRIPTION)

ARTICLE 79

Denmark

See the comment of Denmark in part I, B, supra
under article 80.

Indonesia

See the comment of Indonesia in part I, B, supra
under article 80.

Japan

See the comment of Japan in part I, B, supra
under article 80.

Norway

See the comment of Norway in part I, B, supra
under article 80.

Uruguay

We suggest that the provision be worded as follows:

"A right of action arising on a cheque shall cease to
exist after four years have elapsed ... "

The content of the rule will thus correspond to the
nomen juris of the chapter.

2. Draft Convention on International Bills of Exchange and International Promissory Notes and Draft Convention on
International Cheques: major controversial and other issues: note by the secretariat (A/CN.91249 and Add.l)a
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INTRODUCTION

1. The United Nations Commission on International
Trade Law, at its sixteenth session (24 May-3 June
1983), decided to devote part of its seventeenth session
to a substantive discussion of the draft Convention on
International Bills of Exchange and International Prom
issory Notes and the draft Convention on Inter
national Cheques. To this end it requested the secretariat
to identify key features and major controversial issues
that may be inferred from the comments of Govern
ments and international organizations on the draft
Conventions. 1

2. This note has been prepared in response to the
request of the Commission. It analyses the comments of
24 Governments2 to the extent that these comments
reveal major problems and substantial controversies;
an analytical compilation of the comments submitted
by Governments and the International Monetary Fund
is contained in document A/CN.9/248 (reproduced in
this Yearbook. part two, I, A, 1).

3. The text of the draft Convention on International
Bills of Exchange and International Promissory Notes
is set forth in document A/CN.9/211 (Yearbook 1982.
part two, 11, A, 3), and the text of the draft Convention
on International Cheques in document A/CN.9/212
(Yearbook 1982. part two, 11, A, 5). The commentary
on the draft Convention on International Bills of
Exchange and International Promissory Notes is con
tained in document A/CN.9/213 (Yearbook 1982. part
two, 11, A, 4), and the commentary on the draft
Convention on International Cheques in document
A/CN.9/214 (Yearbook 1982, part two, 11, A, 6).

4. This note is in three parts. Part I analyses the major
issues raised by Governments in their general comments

I Report of the United Nations Commission on International Trade
Law on the work of its sixteenth session. Official Records of the
General Assembly. Thirty-eighth Session, Supplement No. 17 (A/38/l7),
para. 80 (Yearbook 1983, part one, A).

2Australia, Austria. Botswana, Canada, China, Cyprus. Czecho
slovakia, Denmark. Finland, German Democratic Republic, Germany,
Federal Republic of, Hungary, Indonesia, Japan, Mexico. Nether
lands. Norway, Spain, Sweden, Union of Soviet Socialist Republics,
United Kingdom of Great Britain and Northern Ireland, United
States of America, Uruguay and Yugoslavia.

on the draft Conventions. Part 11 deals with the
following subject matters in respect of which there
appear to be major controversial issues: A. Forged
endorsements; B. The concept of holder and protected
holder; C. Liability of a transferor by mere delivery;
D. Crossed cheques and cheques payable in account.
Part III sets forth additional issues raised in the
comments by Governments.

Part I. General comm,ents on the draft Conventions

5. An analytical survey of the general comments of
Governments on the draft Conventions obviously cannot
reflect the nuances and differences of emphasis which
only a reading of the full text of the comments will
reveal. Reference is therefore made to document
A/CN.9/248 (reproduced in this Yearbook. part two, I,
A, 1) which reproduces in part I, A, the general
comments on the draft Convention on International
Bills of Exchange and International Promissory Notes
and in part 11, A, the general comments on the draft
Convention on International Cheques.

A. Draft Convention on International Bills ofExchange
and International Promissory Notes

6. The comments show that a majority of the respond
ing Governments3 are of the general view that:

(a) The draft Convention represents an acceptable
and workable compromise between the civil law and
common law systems;

(b) The draft Convention generally simplifies the
issue, negotiation and payment of the proposed in
struments;

(c) The draft Convention provides certainty in the
rules applicable to international commercial trans
actions and obviates the application of conflict of laws
rules;

1Australia, Canada, China, Czechoslovakia, Finland, German
Democratic Republic, Hungary, Indonesia, Japan, Norway, Spain,
USSR, United States, Uruguay and Yugoslavia.
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(d) The text of the draft Convention is well organ
ized, detailed and of relevance to modern business
practices and it solves satisfactorily the problems
arising in the context of settling international payment
transactions by means of negotiable instruments.

Most of the Governments referred to above are
therefore of the view that the draft Convention on
International Bills of Exchange and International Prom
issory Notes constitutes a suitable basis for the adop
tion of an international convention on the subject.

7. Several Governments, with different emphasis,4
express doubt about the advantages of adopting a new
Convention on International Bills of Exchange and
International Promissory Notes. The arguments of
these Governments may be summarized as follows:

(a) The establishment of a third system of negotiable
instruments law does not add measurably to legal
certainty;

(b) Because of the complexity of its provisions, a
new convention in the form currently proposed has
little or no chance to enter into force;

(c) A convention of the scope proposed by the draft
would be effective only if it would be mandatory;

(d) The harmonization of the law of negotiable
instruments should be focused on the unification of
legal rules concerning domestic negotiable instruments
or in the alternative further work should be done in
respect of a draft convention resulting in uniform rule~

for both domestic and international instruments;

(e) The Commission's efforts to bring about unified
law should be directed at making the Geneva uniform
laws acceptable to the countries of the common law
system.

8. Note by the secretariat: One may roughly formulate
the positions taken by responding Governments as
follows:

(a) The efforts of the Commission should be directed
towards the adoption of a Convention on International
Bills of Exchange and International Promissory Notes
for optional use;

(b) The Convention should be of a mandatory
character;

(c) It is inadvisable to establish a third system of
negotiable instruments law;

(d) The unification of negotiable instruments law
should focus on a revision of the Geneva Conventions
of 1930 and 1931 with a view of making them
acceptable to countries of the common law system. The
draft Convention prepared by the UNCITRAL Working
Group could serve as a suitable basis for such work.

9. In discussing the above issues the Commission may
wish to recall that at its second session (3-31 March
1969) it took its decision in respect of work on
negotiable instruments after having considered the
following three issues:

'Austria, Germany, Federal Republic of; to lesser degree: Nether
lands, Sweden, United Kingdom.

(a) Securing a wider acceptance of the Geneva
Conventions of 1930 and 1931;

(b) Revising the Geneva Conventions of 1930 and
1931 with a view to making them more acceptable to
countries following the Anglo-American legal system;

(c) Creating a new negotiable instrument.

10. After further study and taking into account the
replies of Governments and international organizations
to a questionnaire, the Commission at its third session
(6-30 April 1970) was unanimous in considering that
"the only viable approach at the current stage was for it
to focus its work on a convention setting forth rules
that would be applicable to a special negotiable
instrument for use in international transactions. The
uniform rules set forth in such a convention would only
be applicable to an instrument bearing a heading
indicating that it would be subject to the rules of the
convention. The use of the instrument would be
optional. "5 At its fourth session (29 March-20 April
1971), the Commission gave further consideration to
the approach it had approved at its third session and
expressed general agreement that "this approach would
provide the most feasible solution to the problem and
difficulties in this field of international payments".6

B. Draft Convention on International Cheques

11. Those Governments which express doubt about
the advantages of adopting a new Convention on
International Bills of Exchange and International Prom
issory Notes have even more serious reservations as
regards a new Convention on International Cheques.
Most of the Governments which express support for the
draft Convention on International Bills of Exchange
and International Promissory Notes also, and for the
same reasons, express support for the draft Convention
on International Cheques. However, some of these
Governments7 take a less positive attitude in respect of
the draft Convention on International Cheques. The
reasons for these doubts and reservations may be
summarized as follows:

(a) Since international bills of exchange and inter
national promissory notes are typically employed by the
business community in international transactions and
cheques are less frequently used in such transactions,
there is not the same need for a convention on
international cheques as there is for a convention on
international bills of exchange and international prom
issory notes; future efforts should rather be directed
towards the law relating to international payments
made by electronic funds transfer;

5Report of the United Nations Commission on International Trade
Law on the work of its third session (1970), Official Records of the
General Assembly, Twenty-fifth Session. Supplement No. 17 (A/80l7),
para. 112 (Yearbook 1968-1970. part two, III, A).

'Report of the United Nations Commission on International Trade
Law on the work of its fourth session, Official Records of the General
Assembly, Twenty-sixth Session, Supplement No. 17 (A/80 17), para. 27
(Yearbook 1971, part one, n, A).

'Norway, United States.
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(b) There would be greater difficulty to adapt
banking and commercial practices to a convention on
international cheques as currently drafted by reason of
the absence of specific collection rules such as those
contained in article 4 of the Uniform Commercial Code
and the presence of rules on crossed cheques and
cheques payable in account, both unknown in the
United States;

(c) The draft Convention does not do justice to the
special function of a cheque as a payment instrument
and therefore cannot be considered as a suitable basis
for further work in respect of international cheques.

Part 11. Major controversial issues

12. The issues referred to under A, Band C below are
presented here in respect of the draft Convention on
International Bills of Exchange and International Prom
issory Notes but concern equally the draft Convention
on International Cheques.

A. Forged endorsements (articles 14 (1) (h) and 23)

13. The comments of Governments show by and large
that the proposed scheme in respect of forged endorse
ments is generally acceptable. However, the following
are issues in respect of which there appears to be
disagreement:

(a) The transferee from the forger should not be
liable if he took the instrument in good faith (Mexico,
Spain);

(b) The use of the term "party" in article 23 (1)
would prevent a payee (see definition of "party" in
article 4 (8» from recovering compensation for any
damage that he may have suffered because of the
forgery of his signature (Japan). In this connection
Japan suggests that after the words "any party" the
words "and any person whose endorsement is forged",
be added;

(c) Article 23 should state that the amount which
may be recovered as compensation is limited to the
amount specified in article 66 or 67 (Japan);

(d) In respect of article 23 (2), the liability of the
paper of an instrument or of the endorsee for collection
who collects an instrument on which there is a forged
endorsement should be specifically regulated (Austria,
Hungary, Mexico, USSR). In this connection it is
suggested that the payer or the endorsee for collection
should be liable for compensation only if he knew of
the forgery (Hungary, Mexico, USSR);

(e) An exception should be made to the general
rules applicable to forged endorsements in situations
where the instrument is issued as part of a fraudulent
scheme by an employee of the drawer who causes the
instrument to be issued in the name of some person,
real or fictitious, with the intention of signing that
person's endorsement. In such situations the loss should
be placed on the drawer and not on the taker from the
forger (United States).

14. Note by the secretariat: It would appear that of the
five main issues raised in connection with forged
endorsements only the first issue materially affects the
compromise proposed in the draft Convention. As
regards the issue raised under (b) above, it would seem
that it was within the intention of the Working Group
that any person whose endorsement was forged should
be entitled to recover compensation under article 23.
Therefore, the amendment proposed by Japan appears
to reflect that intention. With regard to the issue raised
under (c) above, the Commission may wish to decide
whether article 23 (1) should provide for a limit to the
amount of compensation recoverable. If so, the Com
mission might consider that the compensation recover
able under article 23 (1) may not exceed the amount
referred to in article 66 or 67.

B. The concept ofholder and protected holder

15. The comments made in respect of articles 4 (7),
25 and 26 of the draft Convention show that several
respondents from civil law countries are of the view
that the approach of the Geneva uniform laws is to be
preferred to that of the draft Convention on the
following grounds:

(a) The draft Convention's approach, in operating a
distinction between holder and protected holder, lacks
clarity and is complex (Austria, Czechoslovakia, Nether
lands, Spain);

(b) The requirements which must be met by a
holder in order to obtain protected holder status are
too strict and go beyond those that should be required
for a person to be a holder in good faith (Austria,
Czechoslovakia, Federal Republic bf Germany, Norway,
Spain, Yugoslavia). In particular:

(i) Knowledge of a particular claim or defence
should not preclude protection against other
claims or defences of which the holder had no
knowledge (Austria, Federal Republic of
Germany, Norway);

(ii) Under the proposed scheme it would be possible
that a person who, in taking the instrument,
acts knowingly to the detriment of the debtor
nevertheless cuts off a defence because his
transferor was a protected holder (cf. shelter
rule of article 27), whereas under the Geneva
uniform laws he would not be so protected
(Austria);

(c) It is difficult to determine, on the basis of the
instrument alone, what the rights are of a person in
possession of an instrument: is he a holder or a
protected holder? (Austria);

(d) The question as to what constitutes a valid claim
to the instrument is not regulated but left to the
applicable law (Austria).

16. The following suggestions are made:

(a) In respect ofarticle 4 (7) (definition of protected
holder):

(i) It is unacceptable that a holder cannot be a
protected holder if the instrument was in-
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complete at the time he became a holder, even
if the instrument was subsequently completed
by that holder in accordance with the authority
given. For example, under the draft Convention
such a holder would not be able to cut off a
defence unrelated to the element left uncom
pleted, but completed as authorized (Finland,
Norway);

(ii) The definition of protected holder is not suf
ficiently comprehensive. In particular the crite
rion of "regularity" is not clear and requires
further study (Japan);

(iii) In subparagraph (a) the phrase "referred to in
article 25" should be deleted. This limitation is
not justified since it would permit a person to
attain protected holder status even though,
when taking the instrument, he knew of breach
of contract defences or fraud in the inducement
in the transaction underlying the original issue
of the instrument (United States);

(b) In respect ofarticle 25 (rights of a holder):

The defences that may be set up against a holder
should be listed (Austria); a list of specific cross
references to articles of the Convention furnishing
defences should be added (United States);

(c) In respect of article 26 (rights of a protected
holder):

(i) The protected holder should be protected
against the defence of non est factum
(Denmark); the words "or on the fact that such
party signed without knowledge that his signa
ture made him a party to the instrument,
provided that such absence of knowledge was
not due to his negligence" should be deleted
(Finland);

(ii) The defences referred to in article 26 (c) are
incomplete; preference is given to leaving the
question as to what consitutes a real defence to
the applicable law (Netherlands).

C. Liability ofa transferor by mere delivery

17. Several respondents oppose the provision laid
down in article 41, which imposes liability, off the
instrument, on a transferor by mere delivery, and
propose to delete it (Czechoslovakia, Denmark, Federal
Republic of Germany, Japan, Netherlands, Norway) or,
if the provision is to be retained, to reexamine it in
relation to the liability of a transferor by endorsement
and delivery (Japan, Netherlands). The view is also
expressed that the provision as now drafted would
impair the circulation of the instrument (Federal
Republic of Germany, Netherlands). In particular,
several respondents note that article 41 would impose
greater liability on transferors by mere delivery than on
transferors by endorsement and delivery (Japan, Nether
lands, Norway, United States).

18. The following suggestions are made:

(a) The liability of the transferor by mere delivery
should be left to the applicable national law (Czecho
slovakia);

(b) The application of article 41 (1) (a) should be
restricted to the forged signature of the drawer
(Norway);

(c) The words, in paragraph (1), "by mere delivery"
should be deleted so as to make the warranty liability of
article 41 applicable to both endorsers and non
endorsers (United States).

D. Crossed cheques and cheques payable in account
(Articles 68-72 of the draft Convention on International

Cheques)

19. The United States suggests, for the reasons stated
in its comments on articles 68-72, that thought should
be given to allowing Contracting States to omit chapter
seven (articles 68-72) of the draft Convention by an
appropriate reservation.

20. Japan, while in favour of retaining the provisions
on crossed cheques, is of the view that the non
negotiable crossed cheque which article 71 establishes is
confusing and proposes deletion of that article.

Part Ill. Additional issues

21. In addition to the major controversial issues set
forth in Parts I and 11 above, the comments raise many
other issues of substance and drafting. Though these
issues are of the kind that could be left to a conference
of plenipotentiaries, the Commission may wish to
discuss some or all of the issues set forth below.

A. Draft Convention on International Bills of Exchange
and International Promissory Notes

22. Article 1 (2) (e): "international elements"

(a) Japan queries whether an instrument should
qualify as an international instrument merely because it
shows that the place indicated next to the name of the
drawee and the place of payment are situated in
different States. It is proposed that the places listed in
paragraph (2) (e) should be listed in distinct groupings
and that the instrument should be considered an
international instrument only if at least one of the
places in one group and one of the places in another
group are situated in different States.

(b) Japan is also of the view that of the places listed
in paragraph (2) (e), the place where the instrument is
drawn or made and the place of payment are to be
regarded as essential factors determining the law
applicable to issues not covered by the Convention. For
this reason Japan proposes that the place of drawing
and the place of payment be made essential requisites
for purposes of the application of the Convention.

23. Article 4 (l0) and article X: "definition of signa
ture"

(a) Canada opposes a provision along the lines of
article X on the ground that permitting contracting
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parties to vary the legal effect of signatures other than
handwitten signatures would erode the advantages of
uniform rules. Canada therefore proposes the deletion
of article X. The German Democratic Republic,
Hungary and the Union of Soviet Socialist Republics
express strong support for the retention of article X and
for the inclusion of an article along the lines of
article 12 of the United Nations Convention on Con
tracts for the International Sale of Goods (Vienna,
1980; Yearbook 1980, part three, I, B).

(b) Denmark and the Federal Republic of Germany
express doubt about including a provision in the
Convention allowing for signatures that are made by
mechanical and other means.

(c) Mexico and Spain are of the view that a
signature made by the unauthorized use of mechanical
means should not be deemed to be a forged signature.

(cl) The United States proposes that the definition
of forged signature should include both unauthorized
signatures and those beyond the scope of an agent's
authority.

24. Article 4 (11): "definition of money"

(a) Czechoslovakia, the United States and the Inter
national Monetary Fund suggest that the definition of
money be improved.

(b) Specifically, the United States proposes that the
definition be amended to include both official physical
currency and immediately available credit.

(c) The International Monetary Fund proposes a
definition of money or currency as follows:

"'Money' or 'currency' includes a monetary unit of
account which is established by an intergovernmental
institution and which is transferable among the
members of this institution or other entities as the
institution may prescribe."

25. Article 6 (a): "rate of interest"

(a) Czechoslovakia and the United States propose
that where an instrument is to be paid with interest the
interest rate should be stated.

(b) The United States proposes that the provision
should permit floating rate notes to be negotiable.

26. Article 7 (4): "rate of interest stipulated"

China notes that owing to constant changes in
international market rates it is hardly possible to fix the
interest rate on a time bill in advance and that
sometimes the interest rate is calculated at a floating
rate prevailing at the date of payment (see also the
observations of the United States under article 6 (a)).
China proposes that the following phrase should be
added to paragraph (4): "or indicates that interest is to
be paid at the international market rate at a definite
time and place".

27. Article 10: "bill drawn by drawer on himself'

China observes that a bill drawn by the drawer on
himself is by nature a promissory note and that
accordingly the holder may treat it as such under the
provisions governing international promissory notes.

For this reason China proposes that the article be
supplemented by the following wording: "and regarded
by the holder as an international promissory note".

28. Article 11: "incomplete instrument"

China proposes that this article be deleted since the
provision may give rise to unnecessary disputes.

29. Articles 30, 52, 58, 63: "legal effects of implied act
or omission"

The draft Convention recognizes in several provisions
the legal effect of an act or omission which is not
express but implied. Czechoslovakia, the German Demo
cratic Republic, Hungary and the Union of Soviet
Socialist Republics oppose this concept.

30. Article 34 (2): "exclusion of liability by drawer"

Denmark, Norway and Spain are opposed to a
provision permitting the drawer to exclude his liability.

31. Article 42: "guarantee"

(a) The Federal Republic of Germany objects to the
presumption that if a guarantor has not specified the
person for whom he has become guarantor that person
is the acceptor or the drawee in the case of a bill and
the maker in the case of a note on the ground that the
intention of the guarantor is usually expressed by the
fact that the guarantor's signature is placed nextto that
of the person for whom the guarantee is given.

(b) Japan proposes that article 42 should include a
provision to the effect that an incomplete instrument
may be guaranteed before it has been signed by the
drawer or the maker or while otherwise incomplete.
Japan notes that the draft Convention makes provision
for the acceptance by the drawee of an incomplete
instrument.

(c) Spain queries the provision allowing a guarantee
to be given for the drawee.

32. Articles 48 and 52: "bankruptcy of drawee"

The German Democratic Republic, Hungary, Spain
and the Union of Soviet Socialist Republics are of the
view that presentment for acceptance and presentment
for payment should be dispensed with in the case where
the drawee is bankrupt or insolvent and that an
immediate right of recourse should then be available to
the holder.

33. Article 58 (2) (d): "dispensation of protest for
dishonour"

Spain objects to this provision which dispenses with
protest for dishonour by non-acceptance or non
payment if presentment for acceptance or for payment
is dispensed with.

34. Article 68 (3): "ius tertii"

(a) Norway suggests that where a third person has
asserted a claim to the instrument the provision of
article 68 (3) should provide that the law of the place of
payment should determine whether payment of the
amount of the instrument into court should constitute a
discharge.
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(b) The United States proposes that article 68 be
amended to make an exception to discharge of the
payer where a third party claimant both notifies the
payer of its claim and provides security deemed
adequate by the payer.

B. Draft Convention on International Cheques

35. Article 4: "postdated cheques"

(a) Uruguay objects to this provision which permits
the cheque to bear a date other than the date on which
it is drawn, on the ground that to so date a cheque is a
criminal offense in Uruguay.

(b) The Federal Republic of Germany, in the
context of article 47 which provides that a postdated
cheque shall not be paid before its date, objects to the
use of postdated cheques on the ground that this would
make it possible to use the international cheque as a
credit voucher.

Note by the secretariat: Under the Geneva Uniform Law
on Cheques, article 28, a postdated cheque is payable
on demand.

36. Article 12: "cheques drawn by a bank on itself'

The Federal Republic of Germany and Norway are
of the view that to allow banks to draw cheques on
themselves would amount to the creation of money and
that this would not be advisable.

37. Article 24: "transfer after expiration of time for
presentment"

Uruguay objects to this provision.

38. Article 66: "stop payment"

Uruguay objects to this provision under which the
drawer is entitled to countermand the order to the
drawee to pay the cheque.

* * *

39. Note by the secretariat: Finally, the secretariat
draws the attention of the Commission to article 66 (2)
and (3) of the draft Convention on International Bills
of Exchange and International Promissory Notes and
articles 36 (2) and 59 (3) of the draft Convention on
International Cheques which contain square brackets.

[A/CN.9/249/Add.l]

Addendum

Summary of the comments ofRomania and Switzerland

(Note by the secretariat)

1. This addendum contains an analytical survey of the
comments of Romania and Switzerland on the draft
Convention on International Bills of Exchange and

International Promissory Notes and the draft Con
vention on International Cheques. These comments
were received after document A/CN.9/249, analysing
the comments of 24 Governments and the International
Monetary Fund, had been completed. The comments of
Romania and Switzerland could also not be included in
the analytical compilation of comments by Govern
ments and international organizations (A/CN.91248).*

Part 1. General comments on the draft Conventions

A. Draft Convention on International Bills ofExchange
and International Promissory Notes

2. Switzerland is of the opinion that:

(a) The co-existence of two divergent systems of
negotiable instruments law (i.e. the Anglo-American
system and the Geneva uniform-law system) has not
adversely affected international payment transactions
by means of these instruments, and that it therefore
must be doubted whether the creation of a third system
is justified;

(b) Difficulties arising in connection with negotiable
instruments do not stem from the applicable law but
are due to such problems as the insolvency of the
debtor or foreign exchange restrictions.

3. Switzerland also expresses the view that:

(a) Though in international payment transactions
the bill of exchange 'has to a great extent been replaced
by the documentary letter of credit and other payment
instruments, there are certain commercial transactions
that require the use of an instrument such as the bill of
exchange which retains its importance as an instrument
of credit and of discounting. A modernization of the
bill of exchange could well make this type of com
mercial paper more attractive;

(b) The work carried out by UNCITRAL might
serve as the basis for the formulation of a new system
that would replace the Geneva Uniform Law. The
Convention embodying the new system should unify the
law represented by the two major systems. States that
become parties to the Convention would undertake to
incorporate it in their domestic law;

(c) The proposed draft Convention sets forth rules
governing international bills of exchange, whilst what is
needed are international rules governing bills of ex~

change. It is considered inadvisable to establish a new
third system in addition to the existing systems. Such an
approach would leave current problems unresolved and
only create additional problems.

B. Draft Convention on International Cheques

4. The comments of Switzerland on the draft Con
vention on International Cheques take up the gist of the

.Copies of the comments of Romania and Switzerland in their
original language (French) were made available at the seventeenth
session of the Commission (see Report, -chapter n, A, para. 13; part
one, A, above).
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comments made in respect of the draft Convention on
International Bills of Exchange and International Prom
issory Notes: the creation of a third system applicable
to international cheques is inadvisable and the work of
unification should be directed towards a convention,
acceptable to both common law and civil law countries,
which Contracting States would incorporate in their
domestic law.

5. Switzerland is moreover of the view that the
cheque, as a widely used payment instrument, requires
special collection rules and that a convention on
international cheques should set forth rules dealing with
the technical aspects of this type of instrument, such as
standardization of size of and indications on the
cheque, lines of printed numerical symbols (encoding),
etc., which would facilitate the electronic processing of
cheques.

Part 11. Major controversial issues

6. The issues referred to under A, Band C below are
presented here in respect of the draft Convention on
International Bills of Exchange and International Prom
issory Notes but concern equally the draft Convention
on International Cheques.

A. Forged endorsements (articles 14 (1) (b) and 23)

7. Switzerland approves of the principle stated in
article 14 (1) (b) in that it facilitates the circulation of
the bill of exchange. However, the proposed scheme in
respect of forged endorsements presents, in the view of
Switzerland, certain disadvantages. In particular, article
23 imposes on the transferee the obligation to verify the
authenticity of the signatures on the bill of exchange.
Such an obligation has drawbacks on the national level
but these would become almost insurmountable on the
international level. Article 23 would thus adversely
affect two essential properties of the bill of exchange: its
ease of circulation and its negotiability. The Swiss
comments give the following example: assume a bill is
drawn in Hong Kong in favour of a payee domiciled in
Switzerland; the payee endorses the bill to an American
citizen living in New York. If the signature of the Swiss
payee has been forged, the American endorsee would,
under article 23, incur liability because he does not
know the Swiss payee personally and is not in a position
to verify rapidly and correctly the authenticity of the
latter's signature.

8. In the opinion of Switzerland the risk of a forged
endorsement should be borne by the person who is at
fault or has been negligent, i.e. by the person who lost
the instrument and by the forger. However, with regard
to cheques, Switzerland notes that the solution of the
draft Convention may have certain advantages in view
of the growing practice of "cheque truncation".

B. The concept ofholder and protected holder

9. Switzerland is of the view that the concept of
"protected holder" may give rise to confusion. The

position of a protected holder seems to correspond to
that of a holder under the Geneva Uniform Law. In the
result, the holder under the draft Convention is, from a
legal point of view, in a far less favourable position
than the holder under the Geneva system.

10. Switzerland further expresses the view that, by
establishing a special category of privileged holders
(protected holders), the draft Convention introduces the
notion of causality and all kinds of defence may be set
up against the non-protected holder. Grave negligence
may prevent a holder from being a protected holder.
However, under article 17 of the Geneva Uniform Law
on bills of exchange and promissory notes, protection is
denied only if the holder has knowingly acted to the
detriment of the debtor. In the opinion of Switzerland
the approach of the draft Convention would impair the
circulation of the international bill of exchange. More
over, that approach is thought to be too complicated.
Preference is given to the more simple approach of the
Geneva Uniform Law which has proved to be entirely
satisfactory.

C. Liability of the transferor by mere delivery

ll. According to the Swiss comments the provision
laid down in article 41 is contrary to the Swiss legal
order in that it imposes liability on a transferor who has
not signed the instrument and who has no knowledge of
the irregularities referred to in the article. The provision
is not in accordance with the principle of good faith
and must, for that reason, be rejected.

Part Ill. Additional issues

A. Draft Convention on International Bills of Exchange
and International Promissory Notes

12. Article 4 (10): "signature"

(a) Romania is of the opinion that the draft
Conventions should not allow a signature being made
by facsimile, because of the inherent danger of forgery.

(b) Switzerland states that this provision could give
rise to difficulties under current Swiss law which does
not recognize a signature by facsimile.

13. Article 4 (11): "definition of 'money'"

(a) Romania is opposed to the inclusion of monetary
units of account in the definition of "money" since this
may create difficulties as regards the circulation of
negotiable instruments.

(b) Switzerland finds the definition of "money"
inacceptable in that it includes a monetary unit of
account. It is stated that at present the use of negotiable
instruments denominated in a unit of account is
unknown.

14. Article 6: "stipulation of interest"

Switzerland would prefer the provision of the Geneva
Uniform Law on Bills of Exchange and Promissory
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Notes to article 6 of the draft Convention. Under article
5 of the Geneva Uniform Law a stipulation of interest
is admissible only in respect of a bill drawn payable at
sight or at a fixed period after sight. In respect of bills
with a fixed maturity date interest may be calculated in
advance and included in the amount of the instrument.
It is pointed out that the stipulation of a rate of interest
in the bill might give rise to problems particularly when
bills are discounted in that the discounting bank applies
a discount rate that is independent from the interest
rate stipulated.

15. Article 8 (3) (c) and (d): "instruments payable by
instalments"

Switzerland suggests that subparagraphs (c) and (d)
of paragraph (3) of article 8 be deleted.

16. Article 9: "plurality of drawers or payees"

Switzerland states that the plurality of drawers or
payees is almost never encountered in practice, and it
doubts the usefulness of article 9 (1) and (2). It is
suggested that, if the provision were retained, the
presumption of paragraph (3) be reversed and that an
express statement in the bill be required for those cases
where payment must be made to two or more payees.

17. Article 22: "transfer after maturity"

Switzerland notes that article 22 does not specify the
effect of a transfer after protest for non-payment. It is
suggested that, in this respect, article 22 should follow
article 20 of the Geneva Uniform Law on Bills of
Exchange and Promissory Notes according to which
such a transfer operates only as an ordinary assignment.

18. Article 27: "shelter rule"

Switzerland is opposed to the shelter rule in that it
may violate the principle of good faith.

19. Article 34 (2): "liability of the drawer"

Switzerland is opposed to a provision permitting the
drawer to exclude his liability.

20. Article 42 (5): "guarantee"

Switzerland objects to the presumption that if a
guarantor has not specified the person for whom he has
become guarantor, that person is the acceptor or the
drawee in the case of a bill and the maker in the case of
a note.

21. Article 46 (1): "presentment for acceptance"

Switzerland doubts the appropriateness of the rule
that the drawer may stipulate on a bill that it must not
be presented for acceptance before the occurrence of a
specified event.

22. Article 48: "dispensation of presentment for accep
tance"

Switzerland suggests that article 48 (a) specify that a
necessary or optional presentment for acceptance is
dispensed with only if no person or authority entitled
under the applicable law to accept the bill can be found.

On the other hand it is submitted that the notion of
"reasonable diligence" is too vague and would create a
degree of legal insecurity that must be considered
inadmissible.

23. Article 51 (e): "due presentment for payment of an
instrument not payable on demand"

Switzerland suggests that article 51 (e) should follow
the rule of article 38 of the Geneva uniform law on bills
of exchange and promissory notes according to which a
bill not payable on demand may be presented on the
date of maturity or on one of the two business days
which follow. The Geneva rule is particularly com
mendable in the context of international payment
transactions.

24. Article 52: "presentment for payment excused"

In the view of Switzerland the fact that article 52
recognizes that delay in making presentment for pay
ment may be excused for reasons which are personal to
the holder might create legal insecurity.

Objection is also made to waiver of presentment for
payment by implication.

25. Article 60: "notice of dishonour"

Switzerland prefers the approach of the Geneva
Uniform Law under which the holder is required to give
notice of dishonour merely to his endorser and to the
drawer, and every endorser is required to notify his
endorser of the notice he has received.

26. Article 66: "reimbursement of costs"

Switzerland notes that article 66, as currently drafted,
does not make clear whether or not the holder may
recover costs he incurred by exercising his right of
recourse.

27. Article 71: "payment in the currency expressed"

In the opinion of Switzerland the provisions of article
71 are often repetitive and of a too great complexity.

28. Suggested new article on enforceability

Romania suggests inclusion in the draft Convention
of a new article providing for the enforceability of bills
of exchange, as found in certain legal systems (e.g.
Italian and Romanian law). Such simplified enforce
ment procedure would be of advantage to the creditor
in that it would ensure speedy recovery of the sum due.

B. Draft Convention on International Cheques

29. Article 4: "date of issue"

Switzerland expresses the view that article 4 is not
acceptable if it is to be interpreted as stating the rule
that the date of issue on a cheque is of secondary
importance. Amongst other things the time within
which a cheque must be presented for payment depends
on the date of issue (cf. article 43).
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30. Article 6 (3): "definition of 'banker'"

It is suggested by Switzerland that the commentary to
article 6 (3) specify that "any person or institution
assimilated to a banker" refers only to such person or
institution which is subject to adequate supervision by
the State. The reason for this suggestion is that there
exist in many countries financial establishments, ana
logous to banks, that do offer certain banking services
but, because they do not refinance themselves from
deposits, are not subject to supervision designed to
protect the creditors of these establishments. The view
is expressed that if such establishments were considered
as "bankers" for purposes of the Convention, con
fidence in the international cheque as a means of
payment would be seriously impaired.

31. Article 8: "definite sum"

Switzerland notes that this article does not deal with
the question whether the sum payable by a cheque may
be expressed in more than one currency and, therefore,
does not answer the question whether a so-called
multiple currency clause meets the requirement of a
"definite sum of money". It is further noted that
multiple currency clauses are frequently used in practice
in connection with the issue of bonds and notes. A
multiple currency clause in a cheque could, for instance,
read as follows:

"Pay £5,000 in Swiss francs at the rate of exchange of
(x) Swiss francs for one pound sterling or in German
marks at the rate of (y) German marks for one
pound sterling."

It is suggested that the Convention give a clear answer
(positive or negative) to this question.

32. Article 36: "certification, confirmation, acceptance,
etc. of a cheque"

Switzerland is of the view that the provision of article
36 is contrary to the very nature of the cheque which is
an instrument of payment and not of credit. The
provision would create risks for the drawee banks in
light of the rule that, under the draft Convention, the
time-limit for presentment is 120 days.

33. Article 43: "time-limit for presentment"

Switzerland is of the opinion that the time-limit of
120 days within which a cheque must be presented for
payment is too long and would transform the cheque
into an instrument of credit. It is suggested that the
time-limit of 70 days laid down in the Geneva Uniform
Law on Cheques (article 29) in cases where the place of
issue and the place of payment are situated in different
continents should be the maximum period of time
allowed for presentment.

B. Electronic funds transfers

Draft legal guide on electronic funds tranfers: report of the Secretary-General (A/CN.9/250 and Add.1 to 4)a
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[A/CN.9/250]

I. Report of the Secretary-General

I. The subject of international payments was one of
the three placed on the priority list of topics at the first
session of the Commission in 1968.' At its fifth session
in 1972 the significant changes in international banking
practices brought about by developments in electronic
funds transfer methods and procedures were first
brought to its attention and the hope was expressed
that the Commission's work in the field of international
payments would take account of those developments. 2

In 1975 in connection with its assessment of the
desirability of preparing uniform rules applicable to
international cheques, the Working Group on Inter
national Negotiable Instruments requested the secre
tariat "to obtain information regarding the impact, in
the near future, of the increased use of telegraphic
transfers and of the development of telecommunication
systems between banks on the use of cheques for
settling international payments".3 In 1978 the subject of
electronic funds transfers was added to UNCITRAL's
programme of work.4

2. By 1978 the subject of electronic funds transfers
was already being considered to a minor degree by the
UNCITRAL Study Group on International Payments.
In connection with its advice to the secretariat of the
Commission on practical banking experience on matters
arising in the preparation of the draft Convention on
International Bills of Exchange and International Prom
issory Notes and the draft Convention on International
Cheques, the Study Group had commented on the
questions raised in 1972 and 1975 about the impact of
electronic techniques on the future course of develop
ment in respect of the international funds transfer
system. As a result, in 1979 UNCITRAL requested that
the preparatory work of the secretariat on electronic
funds transfers be carried on in the framework of the
Study Group. 5

3. In order to obtain more information on the
electronic funds transfer networks in operation and in
the planning stages and on the legal regime governing
those networks, in 1980 a questionnaire was sent to
central banks throughout the world. Only a small

1Report of the United Nations Commission on International Trade
Law on the work of its first session, Official Records of the General
Assembly. Twenty-third Session. Supplement No. 16 (A/7216), para.
48 (2) (Yearbook 1968-1970. part two, I, A).

2Report of the United Nations Commission on International Trade
Law on the work of its fifth session, Official Records of the Gen(!ral
Assembly. Twenty-seventh Session. Supplement No. 17 (A/8717),
para. 57 (Yearbook 1972. part one, n, A).

'''Report of the Working Group on International Negotiable
Instruments on the work of its third session" (A/CN.9/99) para. 136
(Yearbook 1975. part two, n, I).

4Report of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the
General Assembly. Thirty-third Session. Supplement No. 17 (A/331 17),
para. 67 (Yearbook 1978, part one, n, A).

'Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the
General Assembly, Thirty-fourth Session. Supplement No. 17 (A/341 17),
para. 56 (Yearbook 1979. part one, n, A).

number of central banks replied to the questionnaire in
detail. Several others sent more general information
about their funds transfer systems, including the use of
electronic funds transfers, and many, including central
banks from developing countries, indicated that they
would be interested in whatever information they could
be given.

4. As a source of information on the legal regimes
governing electronic funds transfers, the questionnaire
was only a limited success. It made clear, however, that
only a few of the central banks which replied in detail
principally central banks in western Europe and North
America-were certain as to what rules governed many
of the important issues. In many cases the responses to
the questionnaire assumed that some or most of the
rules governing paper-based transfers applied, although
a number of the responses also indicated an awareness
that those rules did not always give appropriate results.

5. In the light of the responses to the questionnaire
and an awareness of the rapid growth in the use of
electronic means of transferring funds both domestically
and internationally, the UNCITRAL Study Group on
International Payments recommended to the fifteenth
session of the Commission in 1982 that, as a first step,
the Commission should prepare a guide on the legal
problems arising out of electronic funds transfers.6 The
guide, it was suggested, should be oriented towards
providing guidance for legislators or lawyers preparing
the rules governing particular systems.

6. The Commission accepted this recommendation
and requested the Secretariat to begin the preparation
of a legal guide on electronic funds transfers, in co
operation with the Study Group.7 Some draft chapters
which are annexed to this report in addenda are the
product of that co-operation and are hereby submitted
to the Commission for general observations.

7. At the eighteenth session of the Commission, the
secretariat will submit a draft chapter on finality of
honour and a check-list of legal issues to be considered
by legislators or lawyers in preparing the rules governing
electronic funds transfers.

[A/CN.9/250/Add.l]

11. Preface

1. This legal guide has been prepared to aid legislators
and lawyers considering the rules for particular net
works. Since the guide is intended to be of practical
value in a number of countries, there has been a
conscious effort not to rely upon or to discuss legal

6"Electronic funds transfers: report of the Secretary-General"
(AlCN.91221) para. 85 (Yearbook 1982. part two, n, C).

7Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly. Thirty-seventh Session. Supplement No. 17(A/37/17),
para. 73 (Yearbook 1982. part one, A).
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theories or to consider problems which arise only in a
small number of countries. On the contrary, there has
been a deliberate effort to find the common elements in
the law and the banking practice of funds transfers so
as to ease the process of adapting the law governing
paper-based transfers to the requirements of electronic
funds transfer techniques. Although the greatest use of
electronic funds transfer techniques is to be found at
present in the economically developed countries, this
guide may be of most value in the developing countries
where the need is being felt to modernize their funds
transfer systems for both domestic and international
purposes.

2. Computers first entered the back rooms of banks as
a means of handling more efficiently the increasing
volume of paper-based funds transfers. The introduc
tion of magnetic ink character recognition (MICR), and
later optical character recognition (OCR), on both debit
and credit transfer instructions permitted the automated
processing of standardized paper documents. This
development increased the efficiency with which clearing
houses and individual banks were able to cope with the
increased number of funds transfers, and often caused a
wholesale reorganization of the clerical operations of
the banks. The creation of computer centres by banks
led some of them to centralize the record keeping of
customer accounts at the computer centre rather than
to continue the previous decentralized record keeping
of accounts by each branch.

3. Once many banks were equipped with computers to
handle paper-based funds transfer instructions, it was
possible to devise means to exchange funds transfer
instructions in electronic form, either by the physical
exchange of computer memory devices or by tele
communications. In some countries it has been possible
to take this step with no fundamental change in the
established institutional structure. In other countries
new institutions have been created to operate inter
bank telecommunications facilities, message switches
and electronic clearing-houses. Computer memory
devices can be submitted by banks to automated
clearing-houses for sorting the funds transfer instruc
tions contained on those devices and redispatching to
the receiving banks.

4. Funds transfer instructions have long been sent by
telegram and telex. The international teletransmission
of computer-to-computer funds transfer instruction is
now available through connection to the Society for
Worldwide Interbank Financial Telecommunications
(S.W.I.F.T.) as well as through the internal telecom
munications systems of banks with multi-national
branches. Several of the consumer-oriented debit-card
and credit-card networks are developing international
telecommunications systems for purposes of authoriza
tion of transactions, transmission of funds transfer data
and the linking of automated cash dispensers and
automated teller machines. International point-of-sale
systems are expected to follow soon. In a related
development Eurocheque is moving towards truncation
in the country of deposit with electronic presentment to
the transferor (drawee) bank in its country.

5. Several international organizations 'have undertaken
projects to explore the significance of these develop
ments. The Bank for International Settlements (BIS)
published in 1980 a monograph entitled Payment
Systems in Eleven Developed Countries, which looks into
the payment systems in operation in those countries
and the possible changes these systems may undergo
with the increased use of automated data processing
techniques. A new edition is to be published in 1984
with statistical data to the end of 1983. The Organi
sation for Economic Co-operation and Development
(OECD) published in 1983 a monograph by J. R. S.
Revell entitled Banking and Electronic Funds Transfers.
The monograph describes the nature of electronic funds
transfer systems which have been introduced into
OECD member States and the impact that those
systems have on banking and on monetary policy,
although legal factors are not considered in depth. BIS
has also published a monograph entitled Security and
Reliability in Electronic Systems for Payments, 2nd ed.
(September 1982).

6. In a broader context of automated data processing,
several other organizations are active in the field. For
example, the Working Party on Facilitation of Inter
national Trade Procedures, a subsidiary organ of the
Economic Commission for Europe which works closely
with UNCTAD's Special Programme on Trade Facili
tation (UNCTAD/FALPRO), is responsible for facili
tating international trade and transport by promoting
rationalization of trade procedures and the effective use
for this purpose of electronic and other forms of
automated data processing and the teletransmission of
trade data. Among the recent activities of the Working
Party has been the ident'ification of legal issues arising
out of the use of these new procedures.

7. The Council of Europe adopted in 1981 the
Convention for the Protection of Individuals with
Regard to Automatic Processing of Personal Data. The
Convention will come into force three months after five
member States of the Council of Europe have expressed
their consent to be bound. The OECD in 1980 also
adopted "Guidelines governing the protection of privacy
and transborder flows of personal data". The Council
of Europe adopted in 1981 a recommendation to its
member States concerning the conditions under which
computer records would be admissible as evidence in a
court or arbitral tribunal.

8. Work is progressing in other international organi
zations such as the Customs Co-operation Council,
International Maritime Organization and the Inter
national Civil Aviation Organization on legal aspects of
automatic data processing arising out of the special
concerns of those organizations. Although of no direct
relevance to electronic funds transfers, the solutions
adopted in one context· are apt to be of significance in
other contexts. The United Nations Commission on
International Trade Law, as the core legal body in the
field of international trade law, serves as the central
forum for co-ordination of these various efforts.
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Ill. Terminology used in this guide

Introduction

1. With the exception of negotiable instruments,
where the three parties on the face of a bill of exchange
or a cheque are consistently referred to as the drawer,
drawee and payee, there is no generally accepted
terminology in use to describe the parties or the
activities involved in a funds transfer. In each country
terms have developed which have reflected the realities
of the funds transfer system in use in that country. It has
also been true within many countries that bankers and
lawyers have used different terms to describe the same
party or the same activity, or that the same term had
different meanings depending on the circumstances.

2. The problems arising out ofinconsistent terminology
in funds transfers have become serious only in recent
years. The rapid switch to electronic means of data
transmission between banks, coupled with the use of
computers for processing funds transfer messages, has
called for the standardization of the content of the
messages and their formats. This in turn has required
standardization of the terms used to describe the data
elements in each type of funds transfer message.

3. To remedy this situation the Banking Committee of
the International Organization for Standardization (ISO,
TC 68) is developing international standards for various
aspects of automated banking operations and has
prepared a Draft International Standard (DIS 7982) in
English and French for data elements and terms used in
describing, processing and formatting messages relating
to credit transfers transmitted over computer-to-compu
ter telecommunications networks. The terminology in
DIS 7982 has been followed closely in the preparation
of DIS 7746 on telex formats for inter-bank funds
transfer messages. The development of these inter
national standards and general adherence to them by
banks making international funds transfers should have
the effect of reducing the number of errors and loss
suffered. However, the terminology used in other
international standards which have been adopted or are
in preparation by the ISO Banking Committee and by
the other ISO committees whose work is relevant to
electronic funds transfers have defined some terms
inconsistently with the definitions in DIS 7982. There
fore, the Banking Committee is compiling a list of all
such terms defined by ISO committees in published
documents. The compilation, which will also contain
terms defined by other organizations interested in
electronic funds transfers, is expected to serve as the
basis for a consistent definition of terms used in
international electronic funds transfers.

4. The terminology in DIS 7982 has generally been
established from the viewpoint of the bank which
receives a funds transfer message, "since it is incumbent
upon the receiver of a funds transfer message to
interpret and understand the full intent and meaning of
funds transfer messages received through a variety of
services or systems". This reflects the purpose of DIS
7982, which is to aid in formatting individual funds
transfer messages.

5. However, the decision to identify and define terms
and data elements used in individual credit transfer
instructions sent by computer-to-computer telecommu
nications in order eventually to establish an inter
national standard for the format of such instructions
and to establish mapping conventions to help translate
funds transfer instructions from one network to another
makes it inevitable that the terminology chosen for that
purpose will be oriented towards the message passing
between any given pair of banks. Such a terminology
emphasizes the instruction for a funds transfer as the
central element at the expense of the entire funds
transfer. Therefore given the purpose of the termi
nology, it is unlikely to be appropriate for other kinds
of funds transfers for which it was not intended, such as
batch mode credit transfer by 'means of exchange of
computer memory devices or debit transfers of all
types.

6. The terminology as used in this guide starts from
that in DIS 7982. However, in spite of the general
desirability of international agreement on terminology
for use in all contexts to describe the parties and the
activities involved in an electronic funds transfer, the
terminology used in this legal guide sometimes deviates
substantially from that found in DIS 7982, since the
primary orientation of this legal guide is to describe
parties and actions in relation to the funds transfer
rather than to the funds transfer instruction.

7. In this orientation the principal parties are the
"transferor" of the funds, his bank the "transferor
bank", the "transferee" of the funds, and his bank the
"transferee bank". If there are any banks between the
transferor bank and the transferee bank, they are
"intermediary banks". The transfer may be either a
"debit transfer" or a "credit transfer", and the "fu,nds
transfer instruction" may be further described as either
a "debit transfer instruction" or a "credit transfer
instruction". The principal terms used in this guide are
defined in the Glossary which follows.

Glossary

Authentication: The identification of a message in a
physical, electronic or other manner which permits
the receiver to determine that the message comes
from the source indicated. For the purposes of this
guide it is immaterial whether authentication may
also permit the receiver to determine that the
message has not been deliberately or inadvertently
altered. The authentication of a message does not
necessarily indicate that the message as received was
authorized or that the person sending the message
had authority to do so. (Compare the definition of
"authentication" given by the subcommittee on test
keys of the ISO Banking Committee: "The process of
determining that a message comes from a source
authorized to originate messages of that type" (ISO
document 68/2 N 80 or 68 N 118). Compare also the
definition of "authenticator result" in DIS 7982, "A
code in a message between the sender and the
receiver used to validate the source and the full text
of the message".)
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Automated clearing-house: See electronic clearing-house.

Bank: A financial institution which as an ordinary part
of its business engages in funds transfers for itself or
other parties, whether or not it is recognized as a
bank under the relevant law.

Clearing-house: An institution which effects the ex
change of funds transfer instructions between partici
pating banks and performs the accounting to enable
settlement. (See also electronic clearing-house.)

Closed-user network (forfunds transfers): A paper-based
or electronic clearing-house, a communications service
or a switch which is restricted to the banks or their
customers who agree to adhere to particular technical
standards and banking procedures.

Communications service: A service that moves mes
sages, including funds transfer instructions, among
subscribers but which does not perform the account
ing to enable settlement. (Similar to definition of
"communication service" in DIS 7982.)

Computer memory device: An external support on
which data in computer-readable form can be stored.

Credit transfer: A funds transfer where the account of
the originating bank or its customer is to be debited
and the account of the destination bank or its
customer is to be credited.

Debit transfer: A funds transfer where the account of
the originating bank or its customer is to be credited
and the account of the destination bank or its
customer is to be debited. (Compare to definition of
"debit transfer" in DIS 7982.)

Destination bank: The bank to which the chain of
funds transfer instructions is ultimately addressed. In
a credit transfer the transferee bank is the destination
bank. In a debit transfer the transferor bank is the
destination bank.

Destination party: The customer ofthe destination bank.

Electronic clearing-house: A clearing-house for funds
transfer instructions in electronic form. An electronic
clearing-house may be either on-line or off-line. An
electronic clearing-house operating in batch mode is
also referred to as an automated clearing-house.

Entry date: Date on which entries are made in records
of an account. (Identical to DIS 7982.)

Funds transfer: Movement of funds between the trans
feror and the transferee. (Almost identical to first
sentence of DIS 7982. Compare definitions of "funds
transfer transaction" and of "payment" in DIS 7982.)

Funds transfer instruction: A message or that part of a
message that contains the instruction and required
details for a funds transfer. A funds transfer instruc
tion may be further indicated to be a debit transfer
instruction or a credit transfer instruction. (First
sentence almost identical to definition of instruction
in DIS 7982. Second sentence is new. Compare
definition of "payment order" in DIS 7982. This
term is not used both because it seems to duplicate
"instruction" and in order to avoid use of the word
"payment" in regard to the inter-bank funds transfer.)

Interest date: Date as of which funds credited to an
account begin to earn interest or funds debited to an
account cease to earn interest.

Intermediary bank(s): Bank(s) between the originating
bank and the destination bank through which a
funds transfer passes. (Compare to definition in
DIS 7982.)

Originating bank: The bank which transmits the first of
a chain of funds transfer instructions to another
bank. In a credit transfer the transferor bank is the
originating bank. In a debit transfer the transferee
bank is the originating bank.

Originating party: The customer of the originating bank.

Pay date: Date on which the funds are to be freely
available to the transferee for withdrawal in cash.
(Almost identical to DIS 7982.)

Personal identification number (PIN): The secret code
used to authenticate funds transfer instructions ini
tiated through a customer-activated terminal. (Based
on definition in ISO 4909 "Bank cards-Magnetic
stripe data content for track 3".)

Receiving bank: The bank to which a message, in
cluding a funds transfer instruction, is delivered.
(Almost identical to DIS 7982.)

Sending bank: The bank which sends a message,
including a funds transfer instruction, to a receiving
bank. (Based upon DIS 7982. Has been modified so
that a bank sending a funds transfer instruction by
transmission of a computer memory device or by
sending a paper-based funds transfer instruction is
also a sending bank.)

Settlement: A transfer of funds from a bank with a
debit position to a bank with a credit position or an
agreed accounting entry between them to cover one
or more prior funds transfer transactions. (Based on
DIS 7982.)

Standing authorization to debit: Authorization given by
transferor to the transferor bank, the transferee bank
or the transferee authorizing the transferor bank to
honour debit transfer instructions presented in
accordance with the terms of the authorization.

Standing instruction to credit: Funds transfer instruction
given by transferor to transferor bank to transfer a
specified sum to the account of a specified transferee
at regular intervals.

Switch: A mechanism which receives, sorts and directs
messages, including funds transfer instructions.

Transferee: The customer of the transferee bank. (Com
pare to definition of "beneficiary" in DIS 7982.)

Transferee bank: The bank which credits the trans
feree's account as a result of a funds transfer.
(Compare to definition of "beneficiary bank" in
DIS 7982.)

Transferor: The customer of the transferor bank. (Com
pare to definition of "originator" in DIS 7982.)
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Transferor bank: The bank which debits the trans
feror's account as a result of a funds transfer.
(Compare to definition of "originator's bank" in DIS
7982.)

[AlCN.9/250/Add.2]

IV. Chapter on electronic funds transfer systems
in general

A. Enhanced role of the system

1. The funds transfer system as a whole refers to the
total set of institutions and banking practices which
permit and facilitate inter-bank funds transfers. Until
recently this system was essentially paper-based. As it
developed over time, it became increasingly standardized
for both domestic and international funds transfers as a
result of the efforts of banking associations, clearing
houses, and other bodies representing the banking
industry and the State. Nevertheless, while the funds
transfer system as a whole provided the structure within
which individual banks executed funds transfers, until
recently in most countries the system did not restrict
significantly the judgment of banks as to the methods
by which funds transfers were made.

2. This situation began to change when the essential
data on paper-based funds transfer instructions was
encoded on the instructions in machine-readable form,
i.e. magnetic ink character recognition (MICR) or
optical character recognition (OCR). The technical
requirements of these procedures called for a further
standardization of the size of the funds transfer
instructions, the location of the data fields, their length
and the characters to be used.

3. Associated with the need for increased standardiza
tion has been the development of closed-user networks
for funds transfers. Closed-user networks have existed
for a long time in the form of clearing~housesfor paper
based funds transfer instructions to which some, but
not all, banks had access as direct participants. How
ever, beginning in the 1960s a new type of closed-user
network for paper-based funds transfers appeared in
the form of bank credit cards and of Eurocheque. In
both cases essentially all banks within the countries
where the network existed were permitted to become
members. However, if they became members, they had
to conform to its technical standards and banking
practices. While these requirements were not excessively
stringent, the individual banks relinquished a degree of
autonomy in order to participate. The system itself had
become a more active participant in effectuating the
funds transfers and in establishing the technical and
banking standards to which the individual banks had to
adhere.

4. The development of efficient computer-to-computer
transmission of funds transfer instructions, whether by
physical transmission of computer memory devices or
by telecommunications, has further enhanced the active
role of the system. New closed-user networks for
electronic funds transfers have been created. The

technical requirements of these networks have led to
more stringent requirements as to formatting of mes
sages and to the operating and emergency procedures to
be used. The vulnerability of electronic funds transfer
systems to fraud has led to mandatory security pro
cedures. By the present time the quality and security of
inter-bank funds transfers have become a function of
the quality of design and of operation of these closed
user networks as well as of the quality of operation of
the banks involved. Furthermore, banking standards
and practices first developed within the closed-user
networks are being adapted by national and inter
national standards bodies concerned with banking to
the broader needs of the funds transfer system as a
whole.

5. The design of the system determines whether funds
transfers can be made promptly, accurately and securely.
The legal rules should include provisions determining
who bears the responsibility when the failure of that
design leads to loss for individual banks or their
customers. On a number of occasions throughout this
legal guide, attention is drawn to the need to reconsider
the currently existing rules in the light of the fact that
many of the important technical and banking decisions
having been previously the sole province of the indi
vidual banks have become matters of concern for the
system as a whole.

B. Two types offunds transfers

6. An electronic funds transfer as the term is used in
this guide is a funds transfer in which one or more of
the steps in the process that were previously done by
paper-based techniques are now done by electronic
techniques. The replacement of the physical trans
portation of a paper-based debit or credit transfer
instruction between the banks involved in the funds
transfer by the sending of an electronic message
between them and the processing of debit or credit
transfer instructions by a computer are the most
obvious and most important of them. By combining the
various electronic techniques it has also been possible to
create new electronic systems which are not simply
modifications of earlier paper-based systems.

7. It would be possible to consider the banking and
legal problems which arise in funds transfers conducted
in a pure electronic environment without reference to
funds transfers using paper-based techniques. It would
not, however, be useful to do so. Many funds transfers
contain elements of both electronic and paper-based
funds transfer techniques. Moreover, the basic patterns
for funds transfers are the same whatever may be the
means of transmission of the instruction between the
banks or the manner in which the accounts of the banks
are kept. This chapter will describe the basic procedures
for executing funds transfers in general with special
reference to electronic funds transfers.

1. Credit transfer

8. A credit transfer is often described as one in which
the funds are pushed from the transferor to the
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200 Bank transfer for
own account

Number and name

100 Customer transfer

transferee. Where both the transferor and the transferee
maintain bank accounts, the transferor instructs his
bank to debit his account and to credit or to cause to be
credited the account of the transferee at the same or at
a different bank. Where the transferor does not have an
account to be debited, he may pay the transferor bank
in cash the sum to be transferred. Where the transferee
does not have an account to be credited, the transferor
bank may undertake to pay the sum to the transferee in
cash as is often done by the postal service. The
instruction may pass between the transferor and the
transferor bank in writing, by telex, by telephone, by
submission of a magnetic tape containing a series of
accounts to be credited or by any other means agreed
on by the parties. Upon receipt of the instruction from
the transferor, the transferor bank would normally
authenticate the instruction and check the balance in
the transferor's account before acting upon the instruc
tion to transfer funds to the transferee's account.

9. A credit transfer instruction directing credit of an
account at the same bank as that of the transferor may
be completed by a book transfer whereby the account
of the transferor is debited and the account of the
transferee is credited. When a credit transfer instruction
directs that an account be credited at another bank (the
transferee bank), the transferor bank debits the trans
feror's account, passes the instruction to credit the
transferee's account through an appropriate channel to
the transferee bank, and reimburses the transferee bank
for the amount of the transfer. Reimbursement of the
transferee bank by the transferor bank is referred to as
settlement.

10. In some cases the credit transfer instruction from
the transferor is in a form which can be passed directly
to the transferee bank unaltered. This is most common
in domestic paper-based systems where the original
form completed by the transferor can be sent to the
transferee bank. It can also occur if the transferor (i.e.
the customer) prepares magnetic tapes or other computer
memory devices where all of the instructions on the
device call for crediting accounts at the same transferee
bank. In other cases a new credit transfer instruction
directed to the transferee bank (or to an intermediary
bank) must be prepared based upon the instruction
received from the transferor. In either case the receiving
bank (Le. the transferee bank or intermediary bank) can
verify only that the instruction came from the trans
feror bank. It can neither verify the authenticity of the
transferor's original instruction nor ascertain whether
the transferor bank has been or will be reimbursed by
the transferor.

11. Although a credit transfer is generally described in
this guide as a complete movement of funds between
the transferor and the transferee, a credit transfer need
not involve any customers of the banks, or there may
be a transferor but no transferee or a transferee but no
transferor. For example, S.W.I.F.T. and ISO in
DIS 7746, the draft international standard setting forth
uniform telex formats, distinguish three types of credit
transfer instructions, only one of which is directly
applicable to a transfer for a customer. DIS 7746

describes these three types of credit transfer instruction
as follows (the terminology used in this guide is inserted
in the description in square brackets):

Description

A payment order [credit
transfer instruction] in which
either the originator
[transferor] and/or the
beneficiary [transferee] is
a non-bank.

A payment order [credit
transfer instruction] in which
the sender [transferor bank]
and the beneficiary [transferee
bank] are the same bank
without reference to any other
transaction.

202 General bank transfer A payment order [credit
transfer instruction] where the
originator [transferor bank]
and the beneficiary [transferee
bank] are banks but not the
same bank. Such a transfer is
always in relation to some
other transaction.

12. The credit transfer is particularly well suited to the
use of electronic means of communication. In the
normal case neither the transferor nor the transferee
has any reason to object to such use and, since
negotiable instruments are not used in credit transfers,
the legal problems which must be overcome to collect
negotiable instruments electronically do not arise.
Credit transfers in electronic form have been widely
used for over a hundred years in the form of telegraphic
transfers. Telex payment instructions and computer-to
computer links are but modern versions of this venerable
device. Even in countries in which the majority of
domestic inter-bank transfers are made by debit transfer
using cheques, electronic credit transfers are often used
for business payments. In some of these countries the
electronic funds transfer facilities have been substantially
improved in recent years and the majority of large
value business payments are made in this way.

13. A recent development has been the payment of
such obligations as salaries, pensions and monthly
social security benefits to the transferee's bank account,
a service available only by virtue of the increasing
number of individuals who maintain accounts in banks.
This type of credit transfer is particularly suited to
computer processing. Large volume transferors who
possess equipment compatible with that used by the
banks may be encouraged to prepare themselves the
magnetic tapes or other computer memory devices with
the necessary funds transfer data for use by their bank.

2. Debit transfer

14. A debit transfer is often described as one in which
the funds are pulled from the transferor to the
transferee. In a debit transfer the transferee instructs his
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bank to collect a specific sum of money from the
transferor. The transferee's instruction may be accom
panied by a debit transfer instruction signed by the
transferor, such as a cheque or a promissory note
payable at the transferor bank, which directs the
transferor bank to transfer the sum to the account of
the transferee and to debit the account of the transferor.
The transferee may also be able to receive the sum in
cash by presenting the debit transfer instruction over
the counter to the transferor bank for immediate
honour. Alternatively, the transferee may attach to his
instruction a bill of exchange which he has drawn
himself calling on the transferor or his bank to pay the
sum indicated. The drawing of a bill of exchange by the
transferee would normally have been previously
authorized by the transferor, for example, in a sales
contract or by a letter of credit which the transferor had
opened for the benefit of the transferee.

I. One-bank transfer

18. When the transferor and the transferee have their
accounts at the same bank, both debit transfers and
credit transfers are executed by debiting the account of
the transferor and crediting the account of the trans
feree. The distinction between the two types of transfer
is that the transferor gives the bank a credit transfer
instruction while the transferee gives the bank a debit
transfer instruction. If the accounts are kept at more
than one record keeping centre of the same bank (which
might be a branch or a regional data processing centre
of the bank), the instruction must be transmitted
between those centres in a manner similar to the
transmission of an instruction between separate banks.
In a one-bank funds transfer the bank serves both as
transferor bank and as transferee bank, and has
separate obligations in these two roles.

Parties Tr TrB/TeB-----Te

Parties Tr TrB/TeB-----Te

Entry in account Debit Credit
records of TrB/TeB

Entry in account Debit Credit
records of TrB/TeB

Credit advice

Credit advice

Debit transfer
instruction

Debit advice

Authorization
to debit

Credit transfer
instruction

B. Debit transfer

A. Credit transfer

Message type

Message type

Key to symbols used in figures I to IV

Tr: transferor
TrB: transferor bank
IB: intermediary bank
TeB: transferee bank
Te: transferee

Figure I. One bank holding accounts of transferor
and transferee

C. Routing offunds transfer instruction

15. In order to avoid problems arising out of the
collection of bills of exchange, problems arIsmg not
only out of the legal regime of negotiable instruments
but also out of stamp taxes and other considerations,
an increasing share of debit transfers in international
trade involve a claim made by the seller-transferee
without the use of a bill of exchange. Such claims are
suitable for transmission by electronic means so long as
they do not have to be accompanied by commercial
documents in a paper-based form. The most difficult
problem for the international use of electronic debit
transfers has been to devise means of carrying out
commercial letter of credit transactions and bank
financing without resort to a paper-based bill of lading.

16. In addition to debit transfers arising out of
specific transactions, debit transfers may be instituted
in favour of a transferee to whom large numbers of
parties are indebted on a regular basis. Debit transfers
based on standing authorizations to debit are par
ticularly susceptible to electronic processing and large
customers with their own computer facilities may
themselves prepare the magnetic tapes or other com
puter memory devices with debit transfer instructions
on them.

17. There are several standard patterns for routing
funds transfer instructions between the banks concerned.
These patterns are the same whether a single funds
transfer instruction is sent as a discrete item or whether
a number of items are sent as a batch. The routing
patterns are also basically the same for debit transfers
and for credit transfers, although the nature of the
instruction differs. These standard routing patterns can
be described as one-bank, two-bank and three-bank
transfers. In some countries legal rules governing such
matters as finality of honour depend on the number of
banks involved in the funds transfer. The routing of
debit and credit transfers in certain standard situations,
the type of message sent between the parties and the
bookkeeping entries by the different banks are shown in
figures I to IV.

2. Two-bank transfer

19. Many funds transfer instructions calling for the
transfer of funds between accounts in two different
banks are transmitted directly between the two banks
concerned. This most often occurs when the two banks
are geographically close to one another, when they have
a high volume of instructions to transmit to one
another, when one bank acts as a clearing agent for the
other, when the amount to be transferred is very large
or when the transfer must be executed promptly. Before
any two banks begin direct transmission of funds
transfer instructions, they reach prior agreement to do
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so, exchange signature lists, test keys or other means of
authenticating funds transfer instructions and make
arrangements for settlement of the funds transfers.

Figure II. Two banks in direct relation each holding account
o/the other

A. Credit transfer

B. Debit transfer

Tr----TrB----TeB----Te

Entry in account records of:
TrB Debit
TeB

20. Direct transmission of funds transfer instructions
from one bank to another may be accomplished by the
physical transmission of paper-based funds transfer
instructions or of computer memory devices such as
magnetic tape. Direct transmission is also considered to
have taken place when the funds transfer instruction
passes between the two banks with no intermediaries
other than a communications service or a c1earing
house.

Message type

Parties

Credit transfer
instruction

-----., .
Credit advice! Credit advice
credit transfer

instruction

Credit
Debit Credit

25. Figure II-B represents a debit transfer made under
the same conditions as the credit transfer in figure II-A.
The arrows indicate that the debit transfer instruction is
given by the transferee to the transferee bank and by
the transferee bank to the transferor bank. The authori
zation to debit given by the transferor to the transferor
bank may be incorporated in a cheque drawn by the
transferor in a standing authorization to debit or it may
be requested by the bank after presentment of the debit
transfer instruction.

Tr----TrB----TeB----Te

Entries in account records of:
TrB Debit
TeB

------>. ,
Credit advice Credit advice

Credit

Debit transfer
instruction

Credit
Debit

Debit' transfer
instruction

Debit advice

Authorization
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Parties

Message type
21. A communication service by which funds transfer
instructions are transmitted may be available for public
use, as is the postal service or a telex service, or it may
be restricted to the transmission of messages between
the members of a group of banks, as is S.W.I.F.T. In
either case the communications service carries the
instructions and sorts or "switches" them to the correct
addressee. In some electronic on-line clearing-houses,
the funds transfer instructions are carried on the public
facilities of the telecommunications carrier from the
banks to a "switch" owned by or operated for the
banks participating in that particular network.

22. Whether the transmission facilities and the switch
are public or are owned by or operated for the banks,
and without regard at this point to the party who bears
the loss in case of late or non-delivered instructions
or of fraud or error in the content of an instruction,
the communications service does not affect or take
part in the banking relationship. The banking rela
tionship exists only between the sending and the
receiving bank.

23. To the extent that an electronic clearing-house,
like a communications service, switches funds transfer
instructions to the correct addressee and, in some cases,
carries the instruction from transferor bank to trans
feree bank, it is as transparent to the transmission
of the instruction as is a communications service.
In addition, even when a clearing-house establishes
net balances for the participating banks, it does not
affect the relationship between sending and receiving
banks.

3. Three-bank transfer

26. If the two banks are not in a direct relationship,
and are not both participants in the same c1earing
house, the funds transfer instruction may have to pass
through one or more intermediary banks which are the
correspondent bank of both. The effect of using a
correspondent bank on the relations of the parties to a
funds transfer is not always well understood.

24. Figure II~A, therefore, represents a credit transfer
where the transferor bank has sent the funds transfer
instruction to the transferee bank either by physical
transmission or by a communications system, but not
through a clearing-house, and where the two banks can
settle by debits and credits in the accounts they hold
with each other. The message from the transferor bank
to the transferee bank serves both as an instruction to
the transferee bank to credit the account of the
transferee and as an advice that the account that the
transferor bank services for the transferee bank has
been credited. This message also serves as the autho
rization for the transferee bank to debit the account of
the transferor bank.

27. When a credit transfer is not a customer transfer,
Le. when a message type 200 or 202 as described in
paragraph 11, above, is appropriate, the banks are in
exactly the same banking and legal situation as are two
non-bank customers of the same bank. In both cases
the funds transfer is carried out by debiting the account
of the transferor (bank) and crediting the account of the
transferee (bank). In the context of funds transfers,
banks offering a correspondent bank service include not
only commercial banks, but also any central bank
which holds accounts of other banks and which accepts
instructions to transfer balances from the account of
one bank to that of another for general banking
purposes.
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Credit transfer on instructions of transferar for benefit of transferee

Figure IV. Correspondent bank holding loro accounts of two
other banks

Figure Ill. Correspondent bank holding accounts
of two other banks

29. A transferee bank which credits the account of the
transferee increases the obligation it owes to the
transferee or decreases the obligation owed by the
transferee to the bank. It must either reduce a corres
ponding obligation or receive value equal to the
amount of the credit. When the transferor and the
transferee both hold their accounts with the same bank,
the bank receives value for the credit to the transferee's
account by debiting the transferor's account. When the
transfer is between banks, the transferee bank must
receive value from the transferor bank in settlement.

31. For all practical purposes settlement will usually
be effected by appropriate bookkeeping entries in
accounts of one or the other of the two banks or in
appropriate accounts of a third bank. This basic
concept of inter-bank settlement is simple, but there are
many possible variations of this basic concept. The
sending bank or the receiving bank may keep a deposit
account with the other bank or both may do so. In such
a case, settlement for any instruction or group of
instructions may be made by an appropriate debit or
credit to the account. A frequently encountered varia
tion is that neither bank keeps a deposit account with
the other, but both banks keep an account in the name
of the other bank. As individual instructions or batches
of instructions are passed between the banks, each bank
enters appropriate debits and credits. Settlement for the
individual instructions or batches of instructions in
question is completed by the entry of the debits and
credits. The banks keep the net debit or credit balances
within agreed limits by periodically transferring the
necessary funds. In yet another variation the banks
might agree that the net balance at the end of the day's
activities should always be zero. In that case settlement
would not be complete until the bank with a debit
balance transferred sufficient funds to cover the debit
balance. International funds transfers involving the use
of two currencies are settled by debiting and crediting
loro and nostro accounts which the banks keep with one
another. In the case of Eurocheques, each day every
national Eurocheque centre debits the nostro account of
each of the other national Eurocheque centres for the
total amount of Eurocheques drawn on banks in that
country plus the standard commission, with an interest
date of two days later.

2. Settlement through a third bank

in part on the nature of the funds transfer, the size of
the individual transfer and the funds transfer mechanism
used. A documentary draft would normally be treated
as a special item throughout the entire period of its
collection and settlement for that specific funds transfer
instruction could be expected. In many countries it is
typical to settle for batches of cheques, but cheques for
a large sum may be transmitted to the transferor
(drawee) bank, or to one of its correspondents, outside
the normal collection process and settled individually.
In general, electronic funds transfers made by exchange
of computer memory devices are settled on the basis of
all the instructions contained on the memory device,
but large-value electronic funds transfer instructions
sent by telecommunications are often settled individually.
However, large-value transfers which pass through
certain electronic clearing-houses such as the Clearing
House Interbank Payment System (CHIPS) in New
York or the Clearing House Automated Payment
System (CHAPS) in London are settled on a net (or
net-net) basis for the day's activities, as described
further in paragraph 37.
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28. When a credit funds transfer is made at the
request of a customer of the transferor bank for the
benefit of a customer of the transferee bank, the funds
transfer involves five parties. There are three separate
credit transfer instructions and two separate inter-bank
funds transfer transactions, in addition to the funds
transfer from the transferor to the transferee. Although
for some purposes the entire funds transfer may be
treated as a single banking and legal activity, for other
banking and legal purposes it may be necessary to treat
separately each pair of relations, and especially each
inter-bank funds transfer transaction. The messages
between transferor bank and intermediary bank and
between intermediary bank and transferee bank serve
the functions described in paragraph 24.

30. Settlement may be made between the banks either
item by item or by batches of items. The choice depends

32. In many cases settlement for individual instructions
or batches of instructions is made by a transfer of the
necessary amount in the accounts of a third bank. The



Part Two. International payments 127

third bank may be a correspondent bank of both the
sending bank and receiving bank or it may be the
central bank of that country. When settlement is to take
place by entries on the books of a third bank, the
transferor bank must notify the third bank to debit its
account and to credit the account of the transferee
bank. This is accomplished either by a message by
telecommunications from the transferor bank to the
third bank (e.g. a message type 202 as noted in
paragraph 11, above) or by a paper-based transfer
instruction. In case of settlement by use of a debit
transfer instruction the transferee bank must present
the instruction for honour to the third bank for
settlement to be completed.

3. Settlement through a clearing-house

33. A clearing-house serves not only as a message
switch, as indicated in paragraph 21, above, but also as
a means to aid in settlement between the banks.
Periodically the total amount of transfers submitted to
and received from each of the participating banks is
totalled and settlement is made by those banks with a
net debit position in favour of those banks with a net
credit position. The clearing-house, therefore, aids the
settlement function by permitting settlement to be made
on the net position of each bank rather than on the
basis of its gross value of transactions.

34. There are several possible variations on settlement
in a clearing-house having to do with the frequency the
transactions are netted, the period of time after netting
within which settlement of the net balance is made,
whether netting and settlement is by pairs of banks or
for the clearing as a whole, and the means of settlement
for the net balances.

35. First, there are two possible approaches to the
time at which a clearing-house can net the funds
transfer instructions which have been submitted. A
clearing-house for funds transfer instructions submitted
in batches, whether paper-based or on computer memory
devices, may net the value of the instructions submitted
before any bank is permitted to withdraw the instruc
tions addressed to it. If there are several clearings per
day, there would be as many nettings. Alternatively, the
value of the funds transfer instructions may be netted
once a day or after any other longer or shorter period
of time. Periodic netting can be used in any form of
clearing-house. A paper-based or electronic off-line
clearing house with multiple clearings per day may
establish net balances at each clearing but also establish
net balances for the entire day preparatory to settlement
for the day. Periodic netting is, however, the only
practicable form for an electronic on-line clearing
house such as CHIPS or CHAPS. The significance of
periodic netting is that some or all the instructions are
released to the receiving bank for further processing
prior to the netting and settlement for those items. In
theory, it is irrelevant when netting takes place.
However, the longer the delay, the more danger there is
that a bank in a net debit position will fail to settle and
that the transferee banks will already have made the
amount of the transfers available to their customers.

One way to reduce this risk is to net and settle as
frequently as possible, to the point where each indi
vidual transaction could be settled individually. While
this would eliminate the credit risk, it would also
change the electronic clearing-house into a communi
cations service.

36. Closely associated with the time when netting
occurs is the time when settlement takes place. Some
clearing-houses in which netting before the withdrawal
of instructions from the clearing-house is insisted upon
involve banking systems in which the failure of a bank
to settle is a significant risk. In those clearing-houses
prompt settlement would also be expected. Conversely,
where the concern over a bank failing to settle is not as
great, both periodic netting and a more relaxed attitude
to the time of settlement could be expected. However,
since the time of settlement has an effect on the amount
of money available to the individual banks for invest
ment and, in some countries, on their reserve position,
a long delay in settlement would still be of significance.

37. Normally, it does not make much difference
whether netting is by pairs of banks or for the clearing
house as a whole. In some clearing-houses the net
position of each pair of banks is first established and
then the net-net position of each bank as against all
other banks in the clearing-house is calculated. If
netting is by pairs of banks, settlement can also be by
pairs of banks. One effect of settlement by pairs of
banks could be that each bank would need to have
immediately available enough cash or credit to cover all
its net debit positions. A more substantial consequence
of netting by pairs of banks is that if a bank fails to
settle, the loss will be suffered by the individual banks
with which the failing bank has a net debit position. On
the other hand, if the position of each bank is
determined by its net-net balance, the loss arising out of
the failure of a bank to settle must be spread among the
banks participating in the clearing-house by some
formula which should have been previously established
or absorbed by some other group or body, such as the
central bank.

38. A bank's debit position must be covered in cash or
its functional equivalent. Most clearing-houses probably
settle on the basis of appropriate entries in the accounts
of the participating banks on the books of the central
bank. Position may also be covered by appropriate
entries on the books of one or more large banks.

39. In a number of countries the inter-bank settlement
is of interest to the non-bank transferor and transferee
as well as to the banks themselves. Where the transferee
bank runs a significant risk that the transferor bank will
fail to settle, or in the case of a clearing-house that any
one of the participating banks may fail to settle, the
transferee bank may delay crediting the transferee's
account or otherwise making the funds available until it
is satisfied it is not at risk. Furthermore, if settlement is
delayed for any appreciable period of time, the loss of
interest which ensues may be sufficient to cause the
transferee bank to delay crediting the transferee's
account for an equivalent period of time.
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E. Some particular features ofelectronic funds transfers

1. Replacement of one or more paper-based steps

40. The most elementary, but perhaps most wide
spread, use of electronic funds transfer techniques is to
replace one or more steps in a funds transfer process
that remains basically paper-based. A paper-based
funds transfer system is characterized by the fact that
the funds transfer instruction is prepared and submitted
to the banking system in a paper-based form and often
passes from bank to bank through the system in that
form. There may be no reason, however, why a bank
which receives an instruction in a paper-based form
cannot transmit the information contained in it to the
receiving bank in electronic form. This is most easily
accomplished in domestic credit transfer systems. The
transferor normally neither knows nor cares how the
credit transfer instruction is passed between the banks
so long as the transfer is accomplished promptly and
accurately. Banks may therefore be able to convert
paper-based instructions to magnetic tape or other
computer memory devices and to exchange them
directly between themselves or through automated
clearing-houses or to send credit transfer instructions
by telecommunications if that proves more efficient.

41. Essentially the same technical process can occur in
respect of paper-based debit transfer instructions, such
as cheques and bills of exchange. The instructions can
be retained at the transferee (depositary) bank and the
essential data can be transmitted to the transferor
(drawee) bank by exchange of computer memory device
or by telecommunications, i.e. the paper-based cheque
can be truncated at the transferee bank allowing for its
electronic presentment to the transferor bank. However,
the law relevant to negotiable instruments would
continue to apply to debit transfer instructions issued in
the form of cheques, bills of exchange or promissory
notes with some potential consequences if the law is not
modified to accommodate electronic processing.8

2. Telecommunications

42. Even though large-value telegraphic and telex trans
fers by banks became routine long ago, until recently
the largest proportion of large-value transfers continued
to be made by paper-based funds transfer instructions
sent by mail. No need was seen in most countries to
codify the banking law and practice of telegraphic or
telex funds transfers since they remained an exceptional
form offunds transfer. The consumer oriented electronic
funds transfer service offered by many postal services
has been largely ignored in discussions of electronic
funds transfers. However, detailed regulations have
long been in existence governing domestic and inter
national telegraphic money orders (when the transferee
has no account with the postal giro system or bank)
and international giro transfers (when the transferee has
such an account). Among the interesting features of the

8See the fuller discussion in chapter "Agreements to transfer funds
and funds transfer instructions", A/CN.912501Add.3 (reproduced in
this Yearbook. part two, I, B).

regulations are a prescribed format for the telegraphic
funds transfer instruction and a requirement that the
text be in French, unless otherwise agreed between the
two postal services.

43. These two electronic funds transfer systems have
historically serviced different markets and have had as
little to do with one another as have their paper-based
counterparts. However, they have shared one charac
teristic. Although the postal giro had a procedure for
sending lists of accounts to be credited, both systems
could fairly be characterized as available for the
sending of individual funds transfer instructions. They
were not designed for the batch movement of funds
transfer instructions.

44. The decreasing cost of telecommunications and
the increasing cost of ground and air transportation has
made it less expensive for banks to transmit large
numbers of funds transfer instructions of large and
small value in a batch-mode by telecommunications,
particularly when lower tariffs are offered during the
night and other periods of under-utilization of the
telecommunications system. S.W.LF.T. in particular
has signed agreements for the batch transfer of details
of certain credit card transactions. Furthermore, in
many cases it currently costs the customer no more to
send an individual funds transfer instruction by tele
communications than to use a paper-based instruction.
It used to be possible to classify a "wire transfer of
funds" as a transfer containing elements of urgency to
it, whether the transfer was for large-value through the
banking system or for low-value through the postal
system, and rules of law developed in some cases
reflecting the urgency of acting promptly in response to
the message. However, as the use of telecommunications
for the transmission of funds transfer instructions has
become more routine, it has lost its special character.
The use of telecommunications can now be described
only as another means by which the funds transfer
instruction passes from sending bank to receiving bank.

3. Batch transmission

45. Most paper-based as well as electronic inter-bank
funds transfer instructions are of neither a value nor an
urgency to justify the cost of transmitting them indi
vidually between banks. Therefore, the instructions are
accumulated and exchanged in batches. Batch trans
mission of electronic funds transfer instructions is
usually accomplished by the physical exchange of
computer memory devices. The computer memory
devices containing the funds transfer instructions are
usually prepared by the banks themselves. The major
types of transactions recorded are paper-based funds
transfer instructions submitted to the bank, transactions
by customers of other banks recorded in off-line
automated cash dispensers or automated teller machines,
standing authorizations to debit and standing instruc
tions to credit.

46. Customers of the banks which have the necessary
facilities and which send a large number of debit or
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credit transfer instructions may prepare the computer
memory devices themselves. In most systems bank
customers submit the memory devices to their bank. In
some systems customers are allowed to submit memory
devices directly to the automated clearing-house. In
either case the bank is responsible to the clearing-house
for the value of the funds transfer instructions contained
on the memory devices submitted by its customers and
for their technical quality.

47. As with batch transmission of paper-based funds
transfer instructions, computer memory devices can be
exchanged directly between the participating banks. If
there are too many banks for this to be feasible, the
instructions can be exchanged through an automated
clearing-house. An automated clearing-house furnishes
almost identical services to those furnished by a
clearing-house for paper-based instructions. If the
banks submit funds transfer instructions already sorted
by receiving banks and each batch is on a separate
memory device, the banks can simply exchange the
memory devices. More often the banks submit memory
devices on which the individual instructions are not
sorted by receiving banks or, although sorted, instruc
tions addressed to more than one bank are on the same
device. In either case the automated clearing-house
would sort the instructions using its own computers and
prepare new memory devices containing the instructions
addressed to each receiving bank.

48. Although batch transmission is usually accom
plished by the physical exchange of computer memory
devices, it has already been noted in paragraph 44
above, that as the cost of teletransmitting data has been
reduced, batch data is being increasingly sent by
telecommunications.

4. Customer-activated electronic funds transfers

49. The electronic aspect of most electronic funds
transfers is activated by an employee of a bank who
receives an instruction from a responsible official of the
bank in the case of a transfer initiated by the bank,
from the customer or from another bank. However, an
increasing number of electronic funds transfers are
initiated on a customer-activated terminal. Customer
activated terminals include cash dispensers, automated
teller machines, point-of-sale terminals, home banking
and on-line computer terminals located in the business
establishment of commercial customers. The category
of customer-activated electronic funds transfers might
also be considered to include the preparation by the
customer of computer memory devices containing debit
or credit transfer instructions.

50. A large number of funds transfers which are
initiated on customer-activated terminals pass through
the entire funds transfer process with no human
intervention on the part of the banks concerned. The
computers of the banks verify that the technical norms
required to make the transfer have been met, that the
proper authentication for the transfer has been given
and that the account of the transferor has a sufficient
balance to support the debit to the account. In some

cases, especially those involving large sums, an official
of the sending bank may need to authorize the funds
transfer before the instruction is acted upon, even
though it has been initiated from a customer-activated
terminal.

51. Electronic funds transfers which can be initiated
by use of a plastic card with a magnetic stripe on the
back containing information for identification of the
card holder and his account, including either the PIN or
the information by which the bank's computer can
derive the PIN by use of the proper algorithm,
constitute a special sub-set of customer-activated elec
tronic funds transfers. The concerns over the use of
magnetic stripe cards as access devices arise in large
part because of the technical problems in achieving an
adequate level of security against fraud. These concerns
have been highlighted by the fact that the vast majority
of magnetic stripe cards are used for the initiation of
consumer funds transfers, giving rise to concerns for
consumer protection.

52. With the advent of microcircuit technology on a
silicon chip, it has been possible to create a plastic
card containing a microprocessing device. This offers
additional possibilities for storing and processing in
formation relevant to the card holder, introducing
among other features a higher level of security. Micro
circuit cards are being considered for use in banking
applications, especially in the field of customer-activated
electronic funds transfers. The expectation is that they
will find their widest application in point-of-sale systems,
where the concerns with security are the most serious.

[A/CN.9/250/Add.3]

V. Chapter on agreements to transfer funds and funds
transfer instructions

A. General agreement between bank and customer
to transfer funds

1. Funds tranfers are executed by banks under the
terms of agreements between the banks and their
customers. The contracts governing cash in-payment or
out-payment transfers are rudimentary while those
governing transfers to and from accounts are more
complex.

I. Contract for cash payment

2. A cash in-payment transfer occurs when a person
pays to the transferor bank in cash the sum to be
transferred plus service charge and the bank undertakes
to transfer that sum to the transferee in cash or to the
credit of his account. The contractual obligation of the
transferor bank is limited to the specific transaction in
question.

3. A paper-based debit transfer cash in-payment
service is offered by banks and some other financial
organizations which provide the transferor either with a
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demand payment instruction, which might be a cheque,
drawn by the bank on itself or on another bank or with
some other form of debit transfer instruction which the
transferor can mail or otherwise transmit to the
transferee. The obligations of the transferor bank are
based upon the law of cheques or, when the debit
transfer instruction is not in the form of a cheque, on
the law governing the paper-based instruction in ques
tion.

4. A cash out-payment transfer occurs when the bank,
postal service or private telecommunications company
undertakes to pay the transferee in cash. This service is
often associated with a consumer-oriented cash in
payment service. The obligation of the transferee bank,
including the receiving office of the postal service or
telecommunication company, may be either to seek out
the transferee at an address given by the transferor, or
to hold the funds awaiting the transferee to present
himself. Although the transferee bank holds the funds
for the benefit of the transferee, there is no contractual
relationship between the two and it is not clear in many
legal systems what right, if any, the transferee has in the
funds until the time they are handed over to him.

2. Agreement for transfer to or from an account

5. At the time an account is opened, the bank and its
customer will enter into a contract governing the
services the bank will perform. The contract will often
be in writing, although in some countries it is normal
for there to be no written contract between the bank
and its customers. As regards funds transfers, the
contract will distinguish between those services the
bank will provide as a transferor bank and the services
it will provide as a transferee bank. In those countries
in which there is typically no written contract, the
implied terms of the contract are found in banking
practice. In many countries the basic terms of the
contract are found in the general conditions of the
bank, which may be uniform throughout the country.
The contract governing an important commercial
account may be individually negotiated and, while its
terms could not call for changes in funds transfer
procedures that would be disruptive to the operations
of the bank, it may contain significant special pro
visions, particularly in regard to the types of transfers
that can be made, the authorization and authentication
necessary, and the time at which the customer's account
will be debited or credited.

6. The arrangement between the bank and its customer
may provide that on his credit transfer instruction or on
his authorization to honour the debit transfer instruc
tion of a transferee, the bank will transfer funds to the
accounts of the indicated transferees. The arrangement
will also provide that the bank is authorized to take
steps to reimburse itself for the sums transferred. The
first, and usually the only necessary, step to reimburse
itself is to debit the account of the transferor.

7. The contract will normally specify the types of
funds transfers which the bank is authorized to make

against that account as well as the authentication
required before the bank is authorized to act upon a
funds transfer instruction. The contract may specifically
or by implication permit all forms of funds transfers
generally available through that bank. Certain forms of
funds transfers may be permitted only by special
agreement. In particular, a bank should be sure it has
proper authority, including a resolution of the corporate
board of directors, before it installs at the place of
business of a customer a terminal by which funds
transfer instructions can be sent directly to the bank.

8. Until recently in many countries any customer
could deliver any form of debit transfer instruction to
the bank and the bank would transmit it through the
clearing or collection arrangements available to it for
presentation to the transferor bank. There would
probably have been standard provisions as to the time
when the customer's account would be credited with the
proceeds and the amount of discount, if any, from the
face amount of the debit transfer instructions received,
although special arrangements with particular customers
would also have been common.

9. That situation no longer exists except for cheques.
Only those bank customers who have signed special
contracts with the bank are permitted to submit such
debit transfer instructions as bank credit card vouchers,
and the amount of discount charged by the bank can
vary considerably between different transferees. In
some countries only certain categories of transferees
may be permitted by law to submit debit transfer
instructions under a standing authorization to debit
and, even where there are no such legal restrictions,
banks will allow only customers of established integrity
and financial standing to do so.

10. An account to which entries are made reflecting
funds transfers may be of a type that normally carries a
credit balance or of a type that normally carries a debit
balance. It is not important for the funds transfer
process whether or not the transferor receives interest
when the account is in credit or is charged interest when
it is in debit. Nor is it important for the funds transfer
process whether the account is of a type which is
normally used to make or receive funds transfers.
However, many countries restrict the types of accounts
which can be debited for the amount of funds transfer
instructions. Moreover, in some countries there are
legal restrictions on the extent to which an account of a
type expected to carry a credit balance may be allowed
to carry a debit balance. In any case, all banks will
eventually place a limit on the extent to which they will
allow a customer to be in debit to them. When that
limit is reached, the bank will no longer honour funds
tranfer instructions issued by the customer until the
customer has taken remedial action.

11. In countries where the normal method of funds
transfer has been by credit transfer, the opening of an
account automatically gives the bank the right to
receive credit transfers to that account. There are few
restrictions on the type of account which can be
credited with a funds transfer. However, in some
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countries where the normal method of funds transfer
has been by debit transfer, particularly by the collection
of cheques, it has been suggested that no person other
than the owner of an account should be allowed to
deposit funds to the account. If a bank has doubts as to
its authority to receive a credit transfer to an account,
specific authorization from its customer might be
necessary before it credits to the customer's account
sums received by credit transfer.

B. Authority to transfer funds and to debit
transferor's account

1. Debit and credit transfer instruction issued by
transferor and presented to transferor bank

12. A funds transfer instruction issued by the trans
feror and transmitted or presented to the transferor
bank serves as an authorization to the transferor bank
both to transfer the funds to the account of the
transferee at the same or a different bank and to debit
the transferor's account. In all paper-based and elec
tronic credit transfers, the credit transfer instruction is
delivered by the transferor to the transferor bank. In
some paper-based debit transfers, especially those in
volving the traditional collection of a cheque, the debit
transfer instruction issued by the transferor is presented
for honour to the transferor bank. In both cases, so
long as no question is raised as to the authenticity of
the debit or credit transfer instruction, the transferor
bank has clear authority to act based upon the funds
transfer instruction in its possession.

2. Debit transfer instruction truncated at transferee bank

13. Rather than physically moving the paper-based
debit transfer instructions such as cheques from the
transferee (depositary) bank to the transferor bank in
order to present them for honour, in many cases it
would be less expensive for the transferee bank to keep
the debit transfer instructions and to forward to the
transferor bank by electronic means the necessary funds
transfer data for presentment, i.e. to truncate the
instructions. Furthermore, it would usually be possible
to present the cheque electronically to the transferor
bank in less time than to present the cheque itself. This
would allow the transferee bank and the transferee to
receive value sooner and would shorten the period of
uncertainty whether a cheque would be dishonoured.
Truncation of the instruction and its electronic pro
cessing is used with a number of newer forms of debit
transfer instructions signed by the transferor, such as
credit card receipts and some cheque-like or bill of
exchange-like instruments not subject to the law of bills
of exchange or of cheques. It is also followed in respect
of cheques in a few countries such as Belgium, Denmark
and Sweden, but in the majority of countries the law
relative to cheques is thought to preclude the truncation
of cheques and their electronic processing.

14. The right of the transferor bank (drawee bank) to
require physical possession of the cheque before

honouring it is designed to provide it with an
opportunity to examine the signature or other authen
tication on the cheque, to examine the cheque for its
accord with the formal requirements of law, to assure
itself that the cheque has not been altered and to assure
itself that the cheque cannot be presented a second
time. In a few countries, but not in most, the transferor
bank is also expected to verify that the cheque has not
been presented prior to the date on the cheque, and
conversely, that the cheque is not so old as to have lost
its validity. These verifications are intended to ensure
that the transferor bank is properly authorized by the
transferor before it transfers the funds and debits the
transferor's account. Since the policies in favour of the
physical presentment of the cheque are in large measure
for the protection of the transferor (drawer), they
cannot be waived on his behalf by the transferor bank.
They can, it would seem, be waived by the transferor
himself, and some experiments with truncation of
cheques have been based on customer agreement.

15. In addition, in some countries a dishonoured
cheque must be protested by notation on the cheque
itself in order for the depositor to charge a prior
endorser, a rule which requires the physical availability
of the dishonoured cheque. Although banks no longer
return cancelled cheques to the transferor in several of
the countries in which this practice previously prevailed,
in at least one country (the United States of America)
the law governing the collection of cheques provides
that the time-limits within which a transferor can raise
certain defences against the debits to his account
commence on his receipt of the statement of account
activity and of the cancelled cheques which authorized
the debits. Banks in that country are reluctant to engage
in cheque truncation which might extend inordinately
the period during which the debit to the account may
be questioned. Furthermore, as a result of extensive
advertising by banks that cancelled cheques returned to
the transferors were particularly good evidence of
payment of the underlying obligation, many bank
customers no longer keep other receipts and some
companies no longer furnish receipts when payment is
by cheque.

16. The experience with credit card receipts and the
cheque-like debit transfer instructions not subject to the
presentment requirement as well as the experience with
cheque truncation and electronic processing in Belgium,
Denmark and Sweden has shown that it is an acceptable
banking procedure for the transferor bank to debit the
transferor's account on the basis of a statement by the
transferee bank that it has in its possession an
authorization from the transferor. If the transferor
claims that he did not give any such authorization, the
transferee bank must of course be prepared to produce
the original cheque, credit card receipt or other debit
transfer instruction. If the transferee bank cannot
produce the original, or a legally acceptable copy, or if
it is shown that the transferor bank would not have
been authorized to debit the transferor's account if the
original had been presented to the transferor bank, the
transferor bank must be required to re-credit the
transferor's account in such a way as to eliminate any
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consequences in respect of interest, fees or the like
arising out of the mishandling. The applicable rules
must in turn provide for the transferor bank to be
reimbursed by the transferee bank for the amount in
question and for the transferee bank to be reimbursed
by the transferee. If the law regarding cheques was
modified in this manner, the truncation of cheques and
their electronic processing would be greatly facilitated.

17. As a partial step towards cheque truncation, in
several countries the essential data on the cheques is
captured and forwarded by telecommunications to the
transferor bank for debit to the transferor's account.
Although the debits are provisional until the cheques
are received by the transferor bank for verification, the
transferor's available balance is immediately reduced
and the banks in the collection chain are assured that, if
there are insufficient funds, notice will be received
promptly. On the other hand, provisional debit may not
terminate any right the transferor may have to revoke
the bank's authority to debit his account. This pro
cedure is used in some countries for all cheques while in
others for only those over a certain value.

18. Cheques, cheque-like instruments and bank credit
card vouchers are the principal forms of debit transfer
instruction which authorize the transferor bank to
make the funds transfer to the transferee and to debit
the transferor's account. In the forms of debit transfer
described in the following paragraphs the authorization
is separate from the instruction.

3. Paper-based debit transfer instructions not issued
by the transferor

19. An example of the separation of the debit transfer
instruction from the authorization is the bill of exchange
drawn by a seller (transferee) on the buyer (transferor)
payable at the buyer's bank (transferor bank). Before
the transferor bank honours the bill of exchange, it
must receive an authorization from the transferor to do
so. The authorization may be in the form of an
acceptance of the bill; it may have been given by the
transferor in anticipation of the presentment of the bill;
it may have been given in a general authorization to
pay bills of exchange drawn by a particular transferee
or it may have been requested by the transferor bank
after presentment to it of the bill. In all of these cases,
the transferor bank's authority to honour it arises out
of the transferor's separate authorization to the trans
feror bank.

20. A specific authorization to honour the bill may
not be necessary where the context in which it was
issued gives sufficient assurance that the debit to the
account would be authorized. Under the General
Conditions of Delivery for trade between the member
States of the Council for Mutual Economic Assistance,
payment is made by the buyer's bank (transferor bank)
without prior authorization from the buyer (transferor)
upon receipt of the seller's claim for payment,
accompanied by the necessary documents. The buyer
has the right for fourteen days from the receipt by his

bank of the seller's invoice to demand return of all or
part of the amount paid if the payment was not in
conformity with the contract. Authorization to honour
the bill is assumed in the absence of a claim by the
transferor to the contrary.

4. Electronic debit transfer instructions not issued
by the transferor

21. The development of electronic funds transfer
capability has given new life to transfers made pursuant
to a standing authorization to debit. Such transfers are
particularly useful for the collection of large numbers of
periodic payments, which may be of a constant amount,
such as for rent, in which case a standing instruction to
credit would serve the same purpose, or they may be of
a fluctuating amount, such as for telephone service. The
debit transfer instructions can be prepared on a
computer memory device by the transferee or by the
transferee bank and presented by the transferee bank to
the various transferor banks either directly or through
an automated clearing-house. Some automated clearing
houses permit transferees to submit the computer
memory devices directly to them.

22. Since electronic debit transfer instructions by their
very nature cannot be issued by the transferor, the
authorization given by the transferor to debit his
account is separate from the debit transfer instruction
prepared by the transferee or the transferee bank. A
standing authorization to debit, which would usually be
in written form signed by the transferor, may be given
to the transferor bank. In this case the bank would
notify the transferee that it had received authorization
from the transferor to honour claims made against it
for the indicated purposes. If the authorization is given
by the transferor to the transferee, the transferee could
keep it or give it to the transferee bank. In either of the
latter cases the transferor bank, not having the autho
rization, would honour the claim on the strength of a
representation by the transferee, or by the transferee
bank, that a proper authorization existed.

23. The public attitude towards standing authorizations
to debit vades widely from country to country. Its
efficiency as a means of collecting relatively small
amounts from large numbers of transferors has led to
its wide-spread use in some countries. In other countries
there is a concern that transferees may become arrogant
towards their customers if they can too easily reach into
their customer's bank accounts to secure payment.
These concerns have led to restrictions in some countries
on the extent of the authorization to debit which a
transferor can give. Furthermore, when the amount to
be debited varies from one period to the next, it is felt
that the transferor should be warned of the amount of
the forthcoming debit. One technique has been to
require that the transferor be given a notice that a debit
of a specified amount would be made to his account on
a given date in the future. It might also give him the
opportunity to withdraw the authorization to debit his
account, though that would not eliminate his obligation
to pay the sum due.
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5. Authority of one bank to debit account
ofanother bank

24. It is common practice for banks to debit the
account of another bank on their books for the amount
of the debit transfer instructions which have been sent
to the receiving bank for honour. One example is that
under the Eurocheque Package Deal Agreement the
clearing centres in each of the participating countries
send once a day to the clearing centres of each of the
other participating countries the Eurocheques drawn on
banks in the receiving country which were cashed in the
sending country. The sending clearing centre is autho
rized under the Package Deal Agreement to debit the
account of the receiving clearing centre for the total
amount of the cheques plus the standard commission
charged on all Eurocheques cashed abroad. The debit is
made with an interest date of two working days after
the date of dispatch.

25. This practice of authorizing the sending bank to
debit the account of the receiving bank greatly facili
tates the clearing of routine debit transfer instructions
directly between banks, or as in the case of Euro
cheques, between national clearing centres. The sending
bank automatically has value on its books for the
amount of the instructions sent for honour as of the
interest date agreed upon by the banks. If any of the
instructions are not honoured upon presentment, the
debit can be reversed to the extent of the dishonoured
instructions.

C. Funds transfer instruction

1. Authentication

26. The authentication of a document or message
gives it a legal form which renders it worthy of belief. A
formal authentication consists of the execution of the
document before a notary or other public official
authorized to execute such functions, and especially in
the civil law countries, it gives the document a special
weight in any subsequent legal proceedings. Informal
authentication consists of marking the document or
message in such a way as to indicate its source. Funds
transfer instructions are informally authenticated.

27. The term authentication as used here should be
distinguished from the use of the same term in
computer-to-computer telecommunications, and espe
cially as it is defined in ISO DIS 7982. In that context,
because of the availability of certain techniques using
computers, the authentication of the message can
validate the full text of the message as well as its source.
This is, of course, a desirable attribute of those
techniques. However, since those techniques are avail
able only by use of computers, they are available neither
for those electronic funds transfers which do not rely on
the use of computers nor for paper-based funds
transfers.

28. The relative rarity of electronic funds transfers
prior to the use of computers may have led to a lack of
statutory or regulatory provisions which require elec
tronic funds transfer instructions to be authenticated

before the banks concerned are permitted to act upon
them. However, it is probable that all agreements
between banks and their customers require that funds
transfer instructions issued by the customer must be
authenticated before the bank is authorized to execute
them. The agreement would also include the form of
the authentication.

29. Many closed-user networks for electronic funds
transfers establish required means of authenticating a
funds transfer instruction passing through them. Con
sumer oriented networks, such as networks of auto
mated teller machines, automated cash dispensers and
point-of-sale terminals, specify the authentication
required of the customer. Inter-bank funds transfer
networks specify the authentication required from the
sending banks.

(a) Form ofauthentication

30. An authentication of a paper-based funds transfer
instruction is usually accomplished by the signature of
an authorized person. Signature is usually understood
to mean the manual writing of a specific individual's
name or initials. The signature so written is considered
to be personal to the individual. Its existence on the
funds transfer instruction gives a strong indication of
that person's intent to issue the instruction. Moreover,
the possibility of comparing it with a specimen of a
signature known to be genuine provides a means of
verifying that the signature on the instruction is also
genuine.

31. The demands of modern commerce have led many
legal systems to permit the signature to be made. by
stamp, symbol, facsimile, perforation or by other
mechanical or electrical means.9 This is in line with
developments in other fields of trade law. For example,
all of the principal multilateral conventions governing
the international carriage of goods which require a
signature on the transport document permit that
signature to be made in some way other than by hand. to

32. Authentication of a funds transfer instruction
made electronically must be made by a means which is
appropriate to the means of communication used. Telex
and computer-to-computer telecommunications often
employ call-back procedures and test keys to verify the
source of the message. Certain encryption techniques
authenticate the source of a message, as well as its
content. Withdrawals from an automated cash dis
penser, transfers from an account through an automated
teller machine or a point-of-sale electronic funds
transfer by use of a plastic card are authenticated,
under the most widely used current technology, by the
entry into the terminal of a personal identification

'See the definition of "signature" in the draft Convention on
International Bills of Exchange and International Promissory Notes
(A/CN.91211), article 4 (10) and the draft Convention on Inter
national Cheques (A/CN.91212), article 6 (8), both of which have
been elaborated by UNCITRAL (reproduced in Yearbook 1982. part
two, H. A, subdivisions 3 and 5 respectively).

IO"Co-ordination of work: international transport documents:
report of the Secretary-General" (A/CN.91225) para. 47 (Yearbook
1982. part two, VI, C).
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number (PIN) which agrees with the PIN assigned to
that card holder. Dynamic signature analysis by com
puter is in experimental use as a replacement for the
PIN. A funds transfer instruction given over the
telephone may be authenticated by use of codes and the
transferor bank may call back to the transferor to verify
the source of the request.

33. Although an authentication in any form serves the
basic functions of identifying the source of the instruc
tion and indicating that the instruction was intended to
be issued, there is a fundamental difference between a
handwritten signature and authentication by electronic
means. Even though a handwritten signature can be
forged so well that the forgery is difficult to detect,
nevertheless the signature can properly be made only by
a specific individual. A signature shares this quality
with only a few other forms of authentication, such as a
fingerprint. Therefore, if a signature has been forged it
is by its very nature an invalid authentication, even
though other considerations may lead a legal system to
hold that in certain cases the person whose signature
was forged should bear the consequences rather than a
person who relied on the forged signature in good faith
and without negligence.

34. Mechanical forms of signature on paper documents
and various techniques for authentication of an elec
tronic funds transfer instruction can be authenticated in
a proper form by an unauthorized person or by a
person exceeding his authority. If such a person had
access to the legitimate stamp, perforating device, test
key, encryption key or plastic card and PIN, the
instructions which he caused to be issued would be
identical to those issued under proper authorization.

35. This difference between the various means of
authenticating a funds transfer instruction has certain
legal consequences when the bank honours a funds
transfer instruction which has an unauthorized authen
tication. These legal consequences are discussed in
connection with the allocation of loss arising out of
fraud. ll However, this difference should not be under
stood to mean that a handwritten signature requiring
visual comparison is a more secure form of authen
tication than is an electronic authentication. On the
contrary, a person's signature can easily be forged well
enough to be accepted by a bank, even if an expert
could later determine with a high degree of certainty
that the signature was forged. Moreover, visual com
parison of signatures is so time-consuming and costly
that in many countries it is not done for funds transfer
instructions of a small amount, even though the
applicable legal rules may assume or require the visual
comparison of all signatures. On the other hand an
electronic form of authentication can be verified at an
acceptable cost for even the smallest of transactions.
Moreover, a well designed authentication system and
rigorous adherence to the procedures necessary to keep
the system secure can reduce to a minimum the
likelihood that funds transfer instructions containing
unauthorized authentications will be honoured.

"See discussion in chapter "Fraud, errors, improper handling of
transfer instruction and related liability", A/CN.9/250/Add.4.

(b) What must be authenticated

36. As indicated in paragraph 12 above, in all paper
based and electronic credit transfers and some paper
based debit transfers, especially those involving the
traditional collection of a cheque, the funds transfer
instruction issued by the transferor is transmitted or
presented to the transferor bank. Since this funds
transfer instruction serves as the authorization to make
the funds transfer and to debit the transferor's account
it is the only message which must be authenticated fo;
this purpose. Where the paper-based debit transfer
instruction is truncated, the transferor bank debits the
transferor's account on the basis of a funds transfer
instruction issued by the presenting bank. Therefore, in
this case both this latter instruction and the original
debit transfer instruction must be authenticated.

37. Where a debit transfer instruction was not issued
by the transferor as in cases of a bill of exchange drawn
by a transferee (seller) on a transferor (buyer) payable
at the transferor bank, a bill of exchange drawn by the
transferee on the transferor bank pursuant for example
to a letter of credit, or a debit transfer instruction
submitted pursuant to a standing authorization to
debit, the debit transfer instruction does not constitute
an authorization by the transferor either to transfer the
funds to the transferee or to debit his account.
Therefore, both the debit transfer instruction issued by
the transferee or the transferee bank and the authoriza
tion given by the transferor to the transferor bank,
transferee bank or transferee must be authenticated.

38. When a paper-based or electronic funds transfer is
between two banks and does not involve a customer
either as transferor or as transferee, it is obvious that
the funds transfer instruction passing between the two
banks must be authenticated. If an electronic funds
transfer must pass through intermediary banks, a new
funds transfer instruction must be created for each
funds transfer transaction and each instruction must be
separately authenticated. Similarly, if an electronic
funds transfer is initiated by a non-bank customer, both
the instruction from the customer and the instruction
passing between each pair of banks must be authenti
cated.

39. Where funds transfer instructions are transmitted
in batches, there is usually a single authentication for
the entire batch. In the case of the teletransmission of a
batch, the authentication is found in the message
header. In the case of electronic funds transfer
instructions transmitted by the physical exchange of
computer memory devices, the authentication may be in
the header, on a separate piece of paper, or on both.

2. Data elements

(a) In general

40. Negotiable instruments drawn on or payable at or
by a bank are more than funds transfer instructions.
They are also instruments which embody certain rights
in the instrument and which may free certain holders of
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the instrument from some defences which might have
been available to the drawer against the payee. As a
result there are strict requirements as to the data
elements which must appear on a negotiable instrument
and those which must not appear on a negotiable
instrument. An instrument which does not conform to
these requirements fails to be a negotiable instrument.
However, an instrument which fails to meet the
requirements of a negotiable instrument might still
serve as a valid funds transfer instruction.

41. There are no general statutory requirements as to
the necessary data elements in a non-negotiable funds
transfer instruction. However, many electronic clearing
houses and communications services specify the data
elements required for different types of funds transfer
instructions transmitted through them. ISO DIS 7982
establishes a list of the data elements which can be used
in a computer-to-computer telecommunication of a
funds transfer instruction and gives examples of how
they are to be represented in various types of
instructions, but it does not attempt to specify which
data elements may be necessary in a given type of funds
transfer. The data elements for funds transfer
instructions to be used in telex messages and in debit
and credit card message exchange among financial
institutions are also being standardized by the Banking
Committee of ISO. When consumer protection
legislation specifies certain information which must
appear on a periodic statement of account activity, the
funds transfer instruction to the transferor bank must
also contain that information so that the transferor
bank can include it in the statement.

42. When paper-based debit or credit transfer
instructions are truncated before they reach the
destination bank, the electronic instruction prepared by
the truncating bank may not contain all of the data
elements which were on the paper-based instruction.
Words of negotiability on a cheque are not forwarded.
The account to be debited or credited may be indicated
only by account number, if it is available, and not by
name. The amount may be indicated only by figures,
even if the paper-based instruction contained both
words and figures and even if the applicable law
provides that the words control. The date of the paper
based instruction may not be included.

43. It is the responsibility of the sending bank to be
sure it has sent all of the data elements that would be
necessary for the receiving bank to act on the
instruction. Failure to do so renders the instruction
incomplete. The receiving bank, however, may not
recognize that the instruction is incomplete, in which
case the instruction may be executed incorrectly. On the
other hand the receiving bank may be able. to deduce
some of the data elements from the context of the funds
transfer instruction. A domestic funds transfer can be
assumed to be in the local currency unless otherwise
specified. Some of the required data elements can be
derived from those data elements given. The number of
an account to be debited or credited and the relevant
branch of the bank can usually be determined if the
name of the account is given correctly. In other cases

the receiving bank may be able to repair the incomplete
instruction on the basis of prior transactions or other
information in the possession of the receiving bank.
However, since attempted repair of the instruction by
the receiving bank may lead to an incorrect instruction,
the receiving bank may become liable for the error
rather than the sending bank. Therefore, when the
receiving bank is in doubt, it should ask for
clarification.

(b) Identification of account by name or number

44. Bank accounts are usually opened in the name of
a particular person or entity. A single customer may
have several different accounts for different purposes.
These accounts are often identified by similar, even if
not identical, names. Likewise, different customers may
have similar, or even identical, names. Moreover,
customers may not be consistent or entirely accurate in
the name they use in connection with their account or
accounts. Banks usually attempt to overcome this
problem by assigning a unique number to each account,
permitting them to distinguish between accounts with
similar names or different accounts of the same
customer. If each bank has also been assigned a unique
number, the entire process of sorting and routing funds
transfer instructions between banks and within banks
can be accomplished automatically through machine
readable magnetic ink character recognition (MICR) or
optical character recognition (OCR) techniques in the
case of paper-based funds transfer instructions or by a
computer in the case of electronic funds transfers. In a
fully automated banking environment the account of
the transferor would be debited and the account of the
transferee would be credited entirely on the basis of the
machine-readable account numbers, thereby decreasing
the cost of the bookkeeping operations as well as
decreasing the likelihood of entering the debits or
credits to an incorrect account.

45. In spite of the advantages of making funds
transfers on the basis of the number of the account
rather than the name of the account holder, there are
several problems. A bank may allocate the same
account number to two different customers, though it
could be expected that this error would soon be
corrected. The customer may give his own or the other
party's account number incorrectly or, if the bank must
transcribe the number to the code line of a paper-based
funds transfers instruction or to a new electronic
instruction, it may do so incorrectly. For paper-based
funds transfers this problem can be reduced by the use
of funds transfer instruction forms containing pre
printed machine-readable account numbers. The account
number of both the transferor and transferee can be
pre-printed when the funds transfers are regularly made
between them. However, usually only the transferor's
or the transferee's account number can be pre-printed
on funds transfer instruction forms and the other
account number must be entered on the form at the
time of the transfer. The account numbers to be debited
and credited in funds transfers processed by computer
can be verified as being in existence, thereby reducing
the possibility of error, but all cases of fraud cannot be
eliminated through these verifications.
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46. Although the use of machine-readable paper
based funds transfer instructions and of electronic
funds transfer techniques have led banks to rely largely
on the account number for these transfers, it is not clear
at present to what extent in the various legal systems a
bank is legally justified in relying only upon the account
number as disclosed in the funds transfer instruction to
post debits and credits, and especially to post them
automatically from the code line of a paper-based funds
transfer instruction or from an electronic funds transfer
instruction. Where the transfer is identified only by
account number, as it is for example in a transaction
activated by the use of a magnetic stripe plastic card
and a PIN, in an automated teller machine, automated
cash dispenser or point-of-sale terminal, the bank can
identify the account to be debited only by reference to
that number and it is believed that this practice is
legally justified. However, if the funds transfer instruc
tion carries both the name and the number of the
account to be debited or credited and the two are not in
agreement, the legal rules in force may provide that the
name of the account controls. The legal system may go
even further and hold that the bank must investigate
because of the obvious existence of either error or
fraud. However, to the extent it can be reconciled with
laws of general application in force in a jurisdiction, the
development of a fast, reliable and inexpensive elec
tronic funds transfer system would clearly be furthered
by enabling banks to rely entirely upon the account
number in the funds transfer instruction.

3. Format

47. Although there have been no general legal rules
requiring that funds transfer instructions be in a
particular format, certain world-wide conventions devel
oped over time as to the general formats to be used for
the traditional paper-based instructions. This has been
particularly true of cheques and bills of exchange,
where the formats used are clearly recognizable in all
countries. This similarity in format has greatly aided
the international clearing and collection of these tradi
tional forms of debit transfer instructions.

48. In order to process paper-based funds transfer
instructions by automated data processing it is necessary
that the data elements be located in a specific place and
be machine-readable. This has called for the standard
ization of the size and the format of funds transfer
instructions and this standardization has often been
accomplished within the relevant clearing and collection
systems. Therefore, in a country where there are several
different clearing or collection systems for paper-based
funds transfer instructions, such as one system amongst
the commercial banks and a second operated by the
postal system, and the funds transfer instructions are
not cleared freely between the two systems, each of the
clearing systems may have standardized the size and
formats of the funds transfer instructions, but in an
incompatible manner. Where there is only one clearing
system or where funds transfer instructions are cleared
freely between the different clearing systems, nation
wide standardization of the size and format will usually
be found.

49. Similarly, where paper-based funds transfer in
structions are intended to be cleared or collected
internationallY, or where forms prepared in one country
are to be useable in other countries, international
agreement has sometimes been reached on the size and
formats to be used. Therefore, the size and format of
Eurocheques has been standardized, thereby also
standardizing the cheques as used domestically in those
Eurocheque countries (with the current exception of
France and the United Kingdom) and the forms to be
used for the various types of international funds
transfers through the postal system have also been
standardized.

50. In the past electronic funds transfer instructions
sent by telegraph or telex were not standardized. The
move to standardize message formats of electronic
funds transfer instructions undoubtedly began when
banks began to exchange, either directly or through an
automated clearing-house, computer memory devices
containing funds transfer instructions. In order for the
computers of the receiving bank to process the instruc
tions, the programs for the computers of the banks, as
well as those of the automated clearing-houses, must be
compatible and the data elements must be entered
according to a standard format.

SI. The concerns are essentially the same for funds
transfers made by computer-to-computer telecommuni
cations. Although there is nothing in the nature of
a computer-to-computer telecommunication network
which precludes the use of free-form messages, since the
receiving computer can show the message on a screen
or produce a paper print-out which can then be used as
the equivalent of a telex message, the use of free-form
messages eliminates many of the advantages to be
derived from a computer-to-computer network. There
fore, standard formats have been created for the
different types of funds transfer instructions permitted
in each network. A bank which programs its computers
to inter-face with the standard format used for domestic
and international funds transfers can enter transactions
into its accounts directly from the instructions received,
as well as from those sent, with at most a minimum of
additional data to be entered relevant only to that
bank.

52. Once a standard format for a funds transfer
instruction has been adopted by a particular closed-user
network for funds transfers, the use of that format
should be obligatory. A bank within the network which
fails to use a required format should be responsible for
loss to the receiving bank caused by the failure.
However, where banks can use the network also for
messages necessarily sent in free-form, the evidence
suggests that the computer operators use the required
formats for messages of a type they send often but
prefer to use free-form messages in place of message
types they use less often. Since failure to follow a
required format may cause extra work and delay to the
receiving bank, even though no quantifiable loss may
be created, consideration could be given to the levy of a
standard charge on the sending bank for each deviation
from the required format.
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53. The standard formats developed for the various
closed-user networks have been neither identical nor
compatible in all respects. If the formats are compatible,
even though not identical, software is available to
convert funds transfer instructions from one format to
the other. If the formats for the closed-user networks for
computer-to-computer funds transfers in which a bank
participates are not compatible with one another, a
bank which receives a funds transfer instruction from
one closed-user network and passes it on through a
different network may have to re-enter the data for the
out-going instruction with the consequent delays, extra
expense, and, most important of all, the increased
likelihood of errors. The incompatibility of the formats
precludes the clearing of funds transfer instructions
between banks, or limits the access of some banks to
some aspects of a market for funds transfers.

54. Incompatibility of format is most serious when the
message format of one network does not contain data
elements which are required in another network. This
latter problem has arisen in its most acute form in
respect of the use of magnetic stripe plastic cards in
point-of-sale networks. Merchants in most countries in
which point-of-sale networks have been created or
actively discussed tend to insist that they can accom
modate only one point-of-sale terminal at each cash
register. If point-of-sale terminals which can accept
only one of several ~ompeting magnetic stripe cards are
installed in large numbers of stores, an adverse effect
can be expected on the competitive position of those
banks which belong to the rival systems. As a result, in
several countries official pressure has been exerted
leading to the adoption of a compatible format for such
cards. This problem has often been referred to as a
problem in shared facilities.

D. Time within which bank must act on the instruction

1. General considerations

55. The agreement between the customer and the
bank not only governs the extent of the bank's
obligation to complete the funds transfer or cause the
funds transfer to be completed, but also governs the
period of time within which the funds transfer must be
completed or within which the various banks and other
entities in the funds transfer process must act. That
period of time may be explicit or it may be implicit. The
length of the period will vary depending on the funds
transfer technique chosen. Few countries have statutory
provisions prescribing the period within which the
banks must act. However, some agreements between
banks and their customers and a larger percentage of
inter-bank agreements, including the regulations govern
ing clearing-houses and closed-user networks, contain
rules governing such period of time. Although in some
countries the inter-bank agreements have no formal
effect on the rights of the bank customers, they govern
the rights of banks between themselves and, by pro
viding the structure for the funds transfer system, they
determine the period of time within which a customer
can reasonably expect his funds transfers to be
completed.

56. The law and practice governing the period of time
within which banks must act in a funds transfer varies
widely in different countries. Undoubtedly this reflects
differences in such factors as the size of the country, the
nature of the banking system, whether funds transfers
are primarily made by debit transfer or credit transfer,
the transportation system and clearing arrangements
available for paper-based funds transfers and the extent
to which various forms of electronic funds transfers are
available. The development of international closed-user
networks for paper-based funds transfers (e.g. Euro
cheque), consumer electronic funds transfers (various
debit and credit card systems) and commercial funds
transfers (e.g. S.W.I.F.T. and, in a different sense,
CHIPS) has tended to unify the time-limits applicable
to transfers through those networks. However, even in
these networks national differences are significant and,
since an international funds transfer may also pass
through domestic channels in the originating or desti
nation country, the total period of time necessary for an
international funds transfer is often still difficult to
determine. It is likely, however, that the development of
these networks is having an effect on the domestic
practice in the countries which are active participants.

2. Customer's concern about speed and consistency
ofperformance

57. The concerns of bank customers about the speed
and consistency of performance of the funds transfer
system fall into two broad categories. On one hand, the
funds transfer system must function in such a manner
that bank customers can fulfill their business and
personal obligations to make funds available to the
credit of the transferee at the time and place required.
On the other hand customers and banks alike share the
desire to maximize the interest earning potential of their
account balances.

(a) Impact on relations between customers

58. A transferee may be primarily interested in know
ing that the transfer process has begun and can be
expected to be completed in due course. On that
assurance he may be willing to ship additional goods or
provide additional services. A debit transfer system by
which he receives a cheque from the transferor or in
which he can initiate a bill of exchange or electronic
debit transfer instruction may satisfy this concern.
When the transferee has doubts whether the funds
transfer will be completed in an acceptable period of
time or when the transferee needs the money prior to
proceeding further, he may require completion of the
funds transfer with irrevocable credit to his account
before he will act further.

59. If the funds must be available to the credit of the
transferee by a certain date, the transferor using an
ordinary cheque must furnish the cheque to the
transferee in sufficient time for the cheque to be
presented, honoured and credited to the transferee's
account. If the transfer is by credit transfer, the
transferor must make it in sufficient time and by a
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method that will assure the availability of the credit in
time. In either case the transferor needs at least a
reliable estimate of the time necessary for the funds
transfer. In some cases he may need a firm commitment
of the bank that the funds transfer will be completed by
the point of time stipulated. If the transferor suffers a
loss as a result of the failure to complete the funds
transfer within the period of time explicitly or implicitly
provided in the transferor's agreement with his bank,
the transferor bank, or the other bank or entity res
ponsible for the delay, may be liable for that loss.

(b) Interest earning potential ofcustomer bank balances

60. Many bank customers want to maximize the
interest earning potential of their bank balances by
delaying debits as long as possible and securing credits
as early as possible, while at the same time keeping only
the minimum balance necessary in accounts which earn
no interest or only a low rate of interest. Although
customers have little control over the timing of debits
and credits to their accounts once the funds transfer
instruction has been issued, they can influence the
timing by their choice of funds transfer techniques.

61. A transferor may be able to delay debits to his
account for a significant period of time if he can
effectively discharge an obligation by issuing a debit
transfer instruction, such as a cheque, whether or not
issuing the instruction legally discharges the obligation.
In many countries cheques are debited to the account
only as of the date they are presented. In these
countries the transferor has the continued use of the
funds until the point of time the cheque is honoured,
which may be days or weeks later. By careful manage
ment of the account balance, the transferor can ensure
that there are sufficient funds in the account to honour
the cheques as they are presented. Such a practice is
often formally prohibited by a rule that there must be
at all times a balance sufficient to cover all cheques
issued, but official action is rare so long as cheques are
in fact honoured.

62. The interest gained by the transferor from a
delayed debit to his account is usually lost to the
transferee, since it can be expected that the transferee
will not be credited at least until the cheque has been
honoured or, if he is credited more promptly, that the
credit will not usually earn interest or be freely
transferable until the cheque has been honoured.

63. In some countries the debit to the transferor's
account and the credit to the transferee's account are
entered as of the date the funds transfer instruction was
issued as shown by the date on the instruction. In those
countries the amount of time it takes to complete a
funds transfer is of less importance to the customers
and to the banks. Although funds cannot be available
to the transferee as a practical matter until the credit is
entered, that may be of little consequence if the
transferee is permitted to carry a debit balance larger
than his immediate cash flow needs. Carrying a debit
balance does not generate net interest charges to the
extent that credits entered subsequently are credited as

of the date the instruction was issued. Entering the
debits and credits as of the date the instruction was
issued may cause difficulties for inter-bank clearance.
However, this practice has been in existence for a long
time in some countries and the problems would seem to
be minimized when computers are used in the clearance.
This system of dating the entries reduces the incentive
to a bank to delay entering customer credits beyond
that necessary for a normal flow of work.

64. In a credit transfer the transferor's account is
debited at the time the transferor bank begins to
process the credit transfer instruction while the trans
feree's account is credited only after the transferee bank
receives the instruction. Unless the debits and credits
are made as of the date of issuance of the credit transfer
instruction, all inter-bank credit transfers necessarily
envisage a gap between the point of time at which the
transferor's account is debited and the transferee's is
credited. As with debit transfers no generalizations can
be made as to the extent of the gap, which could run
from fractions of a second in an on-line computer-to
computer network to days or even weeks for other
transfers.

65. Since electronic funds transfer techniques almost
always permit the banks to complete the funds transfer
faster than do paper-based techniques, the transferee's
account can be, and usually is, credited and the
transferor's debited sooner than when a cheque is
involved. This has been a major deterrent to the
introduction of electronic funds transfer techniques in
some cheque oriented countries, since in most cases it is
the transferor who decides the means by which the
funds transfer is made. This concern has been met in
some point-of-sale networks by delaying the debit to
the transferor's account for some specific period of
time. There would be no such deterrent to the substi
tution of electronic funds transfer techniques in place of
paper-based credit transfer techniques when the trans
feror's account is debited at the same time.

(c) Irrevocability offunds transfer instruction

66. It is in the interest of transferees, and of transferee
banks, that funds transfer instructions be irrevocable as
early in the funds transfer process as possible. On the
other hand on occasion transferors wish to revoke
funds transfer instructions they have issued, usually
because of problems associated with the underlying
transaction or because of the intervening insolvency of
the transferee. Although specific rules vary in different
legal systems, a matter which is discussed at more
length in the chapter on finality of honour, the
transferor's right to rescind the funds transfer instruc
tion terminates no later than when the funds transfer is
completed. Since electronic funds transfers tend to be
completed sooner than are paper-based funds transfers
and the operating rules of many on-line and off-line
electronic clearing-houses further restrict the right to
revoke a funds transfer instruction once it has been
submitted to the clearing-house, transferors tend to lose
their right to revoke funds transfer instructions at an
earlier time when the funds transfer is made elec
tronically than when made by paper-based techniques.
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3. Bank's concern about speed and consistency
ofperformance

67. Banks are at least as interested as their customers
that the funds transfer system operate in a consistent
and predictable manner. Banks transfer large sums of
money for their own account and they too must be able
to count on being able to deliver funds when they have
promised to do so and to receive funds which were
promised to them. If the funds transfer service does not
operate well, in many countries the banks risk losing
both deposits and funds transfer fees to other financial
entities which can furnish competitive, if not identical,
services. This leads banks to work for the reliability of
the system, including both improvements in the hard
ware, software and procedures and a strengthening of
the rules requiring prompt action by the receiving bank
of a funds transfer instruction. However, in addition to
the pressures exerted on the banks to increase the speed
with which the funds transfer system operates, there are
countervailing pressures on the banks to retain some of
the delay that was inherent in the paper-based system.
The two main pressures of this type being the impact
which the speeding up of the funds transfer process has
on the interest earning potential of the bank and on the
security of the transferee bank that it will be reimbursed
by the transferor bank.

(a) Interest earning potential ofbank assets

68. A banking system as a whole increases its net
earnings when there is an increase in the amount of
interest earning assets not subject to a corresponding
obligation to pay interest to a customer. Interest
obligations of a banking system to its customers are
decreased during the period after the account of the
transferor has been debited and before that of the
transferee has been credited. In effect, during this
period of time the deposit liability for funds transfers in
transit is not recognized as due or available to any
specific bank customer. Since the introduction of
electronic funds transfer techniques in credit transfers
tends to reduce the period of time before which
transferee banks receive the credit transfer instructions,
prompt crediting of the transferee's account as of the
day of receipt of the instruction tends to increase the
obligations of the banks to their customers reflected in
customer bank balances as compared to the situation
using paper-based credit transfer techniques.

69. In many parts of continental Europe it is common
practice in an inter-bank transfer to credit the trans
feree's account with an interest date two banking days
subsequent to the entry date. The time stretches to four
calendar days over an ordinary weekend. This period of
two banking days is intended to allow the transferee
bank to receive settlement from the transferor bank
prior to the date on which the transferee would begin to
earn interest. Under the usual rule for a credit transfer
the credits once entered are firm and the transferee has
usually an unqualified availability of the funds. They
can be withdrawn or transferred to another account
immediately. However, the funds do not draw interest
until the indicated interest date. Moreover, if they are

withdrawn before that date, the customer is charged for
the relevant period. This practice assures the banks a
minimum period of two days during which neither bank
is paying interest on the amount transferred in addition
to any period of time necessary to make the transfer.

70. Interest earning assets are also created if the
transferee bank receives a credit to its account before
the transferor bank is debited. In effect, in this case
both banks recognize the same asset. This occurs in
debit transfers in the United States of America where
the Federal Reserve uses an availability schedule to
determine when it will give credit to transferee banks
for cheques they have submitted to the Federal Reserve
for collection. This availability schedule on average
calls for crediting the transferee banks somewhat
sooner than the Federal Reserve is able to present the
cheques to transferor banks and to receive value from
them. The Federal Reserve, however, has acted to
reduce this unique form of bank asset by, inter alia.
encouraging the development of electronic credit trans
fers and by the faster presentation of cheques, including
a proposal for the electronic presentation of large
cheques.

71. Where the interest earning potential which existed
in the previous paper-based funds transfer system has,
been decreased by the introduction of electronic funds
transfer techniques, or by the action of the public
authorities, it has been expected that explicit charges
for funds transfers would result. While the advantages
or disadvantages of explicit charging for funds transfer
services go beyond the scope of this legal guide, a funds
transfer service adequate to the needs of many bank
customers calls for rules which do not reward delay in
processing any aspect of the transfer in order to create
interest income for themselves.

(b) Security of reimbursement to transferee bank

72. In some countries banking rules permitting delay
in entering a legally final credit to the transferee's
account is associated with the transferee bank's concern
that it may not receive reimbursement from the
transferor bank. When a bank becomes legally committed
to its customer for the credit before it has a final legal
right to the corresponding debit in a form acceptable to
it, the bank runs a credit risk that the debit may not
become final or that the person or bank indebted to it
on the debit may become insolvent. In a debit transfer
there may be an additional risk for the transferee bank
that the debit transfer instruction will be dishonoured.

73. The risk for the transferee bank has been reduced
in most countries in respect of paper-based debit
transfers by a legal rule permitting the transferee bank
to reverse the credit to the transferee's account in case
of dishonour. A similar rule seems to prevail in
electronic funds transfer systems permitting debit trans
fers. The risk that the transferor bank may fail to settle
for either a debit or a credit transfer is also reduced in
some countries by a similar legal rule that the credit to
the transferee's account can be reversed if the transferee
bank does not receive value. The most notable example
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is that of the United States where the risk of bank
failure underlies many of the rules governing funds
transfers. However, where the legal rules do not permit
reversal of a credit to a transferee's account, or give a
priority in insolvency, the risk can be placed on the
transferee rather than on the transferee bank by
delaying the entry of the credit to the transferee's
account until after settlement is final.

4. Responsibility ofdestination bank to act promptly

(a) Credit transfer

74. In a credit transfer the transferee bank is the bank
which finally executes the instruction of the transferor
to credit the account of the transferee, although in
many legal systems the transferee bank's legal obliga
tion to do so promptly arises out of the inter-bank
agreement between it and the transferor bank or
intermediate bank which sent it the instruction.

75. Pay date: The transferor's instruction to the
transferor bank may include a pay date on which the
transferee's account is to be credited. Although the pay
date may constitute a contractual commitment on the
part of the transferor bank that the transferee's account
will be credited by that date, it is less clear what
significance the pay date has for the transferee bank.
ISO DIS 7982 defines the pay date as the "date on
which the funds are to be available to the beneficiary
[transferee] for withdrawal in cash". This would appear
to make the pay date as that date appears in the
instruction received by the transferee bank as legally
binding on it unless the transferee bank were to reject
the instruction because it could not credit the trans
feree's account by that date or because it refused to do
so unless it had already received settlement. Failure by
the transferee bank to credit the transferee's account by
the appropriate time, which would seem to be the pay
date if one is specified, would therefore ordinarily
constitute breach of an inter-bank agreement and the
transferee bank may be liable for the consequent losses,
if any, caused by the delay.

76. The transferee bank also has an agreement with
the transferee to credit his account within some
appropriate period of time for all credit transfers
received. When crediting is delayed beyond the appro
priate time, there would be a loss of interest in many
cases even if the loss would be so minor for each
trans~ction that it would not be worth the transferee's
time to complain. The transferee might also fail to
complain because he may not be in a position to know
when the credit transfer instruction was received.
However, if a bank was consistently slow in crediting
the transferee's account, the total loss to the bank's
customers and gain to the bank could be substantial. It
is for this reason that some countries and some credit
transfer networks prescribe the maximum period of
time after receipt of a credit transfer instruction for the
transferee bank to credit the transferee's account.

(b) Debit transfer

77. In a debit transfer the transferor bank acts on the
instruction or authorization of the transferor to debit
his account and to transfer or cause to be transferred
the sum in question to the account of the transferee. If
the transferor bank wrongfully fails to honour the
instruction, it may be liable to its customer for
damages. The transferor bank by debiting the trans
feror's account also acts as the bank which finally
executes the instruction given by the transferee to the
transferee bank to collect the sum in question from the
transferor's account in the transferor bank. As a
practical matter, few transferees would be in a position
to insist that the transferor bank honour the instruction
promptly. On the other hand the transferee bank may
be able to exert pressure in this direction. Furthermore,
in some countries the public authorities also press
transferor banks to settle promptly.

78. The principal concern of the legal system, how
ever, has not been the amount of time before the debit
transfer instruction is honoured but the amount of time
available to the transferor bank to dishonour a debit
transfer instruction. A transferor bank to which an
instruction is presented that would, if honoured, create
an unacceptably high debit balance in the transferor's
account might decide to retain the item for a period of
time to allow the transferor an opportunity to deposit
additional funds to the account. If the additional funds
are not deposited, the debit transfer instruction will
eventually be dishonoured. However, when the trans
feror's financial position has worsened during this
period of time before dishonour, the transferee and the
transferee bank may suffer more losses because they
were not notified of the transferor's financial difficulties
by an immediate dishonour of the debit transfer
instruction. It is common to find in clearing-house rules
and similar inter-bank agreements a strictly limited
period of time measured ftom the presentment of the
instruction after which it can no longer be returned
through the clearing-house. However, it is usually
somewhat less clear for how long the dishonoured
instruction can be returned outside the clearing-house
although there is general agreement that such a time
limit exists.

5. Effect ofbranch banking

79. In respect of paper-based funds transfers, separate
branches of banks have often been treated as separate
banks for the purpose of determining the applicable
time-limit for the transmission of a funds transfer
instruction from one bank to the next or for the honour
or dishonour of the instruction by the transferor bank.
This rule is based on the premise that many of the
crucial actions to be taken by the transferor bank and
transferee bank can take place only when the funds
transfer instruction has arrived at the office of the bank
where the customer records of account and specimen
signatures are kept and the account is managed. .

80. When the customer records of account are kept
off-line at a centralized data processing centre but the
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specimen signatures for paper-based funds transfer
instructions are maintained at the branch, it is less clear
whether the time-limit for the bank to act should be
measured from the time of receipt of the paper-based
instruction at the data processing centre or from its
receipt at the branch where the verification of the
authentication can take place. Many clearing-house
rules measure the time for return of a dishonoured
debit transfer instruction or of an unprocessable credit
transfer instruction from the point of time when the
receiving bank withdr~ws it from the clearing-house.
This does not take into account any need for the
receiving bank to process the instruction at both the
data processing centre and the branch. Nevertheless, if
many banks participating in the clearing-house found
the periods of time to be too short, it could be expected
that the clearing-house rules would be amended to
allow additional time for return of such instructions.

81. Since the PIN, password or other customer autho
rizations for off-line as well as on-line electronic funds
transfers are contained in the computer along with the
records of account, the funds transfer instructions
would need to be delivered only to the data processing
centre, and not to the branch. Furthermore, if the
branches and offices of the bank are on-line, the
customer records of account and authorizations for
electronic funds transfers could be accessed from
terminals at any of those points. However, in case of
paper-based funds transfers, it might be necessary for
the transferor bank to send the instructions to the
appropriate branch for verification of signature even
though the debit or credit entries to the customer's
account could be made from an on-line terminal at
another convenient point. On the other hand, if banks
truncate the paper-based funds transfer instructions,
there is no necessity to allow them time to send those
instructions to the branch for verification of signature.

[AlCN.9/250/AddA]

VI. Chapter on fraud, errors, improper handling
of transfer instruction and related liability

Introductory note

1. The volume of electronic funds transfers and the
sums involved suggest that the potential losses could
exceed the losses experienced with paper-based funds
transfers. At the same time customers of banks have
been concerned that the move from paper-based funds
transfers to electronic funds transfers would result in
their bearing a larger share of any losses arising out of
errors or fraud. The result has been an unusually
unsettled state of the law as the participants have
attempted to establish appropriate grounds for assigning
loss in the multitude of new and rapidly changing
factual situations. The problems would be difficult
enough if only the banking law governing the respon
sibility of various parties to a funds transfer were
involved. In spite of the many years during which such
problems have been considered in regard to paper-

based funds transfers, there remain a surprising number
of unanswered questions in many legal systems. More
over, the changes in procedures necessitated by the use
of electronic techniques raise questions as to whether
the rules on liability for paper-based transfers should be
applied to electronic funds transfers.

2. The problems are complicated by the rapidly
changing role of the telecommunications carriers and
the pressures on the law governing liability which have
ensued. Whereas previously telecommunications were
a service external to the bank offered by a common
carrier monopoly, today the office equipment in many
banks is linked in local area networks, branches are
linked by dedicated lines and banks are transmitting an
increasing share of their funds transfer messages to
other banks by telecommunications. Telecommunica
tions are no longer external to the bank; they have
become a vital internal operating medium, as they have
in many other fields of economic activity. Because of
the blurring of the lines between computers and
telecommunications, the former monopoly of telecom
munications service has been broken in some countries
and is under pressure in others. As a result of these
developments, questions are being raised as to whether
the former (and largely still existing) exemption from
liability accorded to the telecommunications carriers is
still a valid policy.

3. This chapter considers first some of the factors
which contribute to the occurrence of errors or fraud in
electronic funds transfers and the actions that can be
taken to minimize their occurrence. Secondly, it con
siders the allocation of the loss among the various
parties to the funds transfer. Then, the focus is on the
extent to which and the party from whom the bank
customer as transferor or transferee can recover losses
suffered as a result of an improper handling of transfer
instructions.

A. Fraud

1. Opportunity for fraud

4. Fraud in an electronic funds transfer involves an
unauthorized instruction, alteration of the account to
which an entry is to be made or alteration of the
amount of the entry. To avoid losses from fraud,
adequate steps must be taken by the party in a position
to do so to prevent unauthorized instructions from
appearing as though they were authorized.

(a) Dishonest employees of bank customer

5. Many losses due to fraud in electronic funds
transfers are caused by the application of techniques
well-known in connection with paper-based funds
transfers. Three common examples involve dishonest
employees of the bank customer.

6. A clerk charged with preparing the payroll or
preparing the vouchers authorizing payment to a
supplier may falsify the payroll or the vouchers so that
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payment is made to a person not entitled to receive it. If
payment is made by means of a cheque, the dishonest
employee gains possession of the cheque and, after
endorsing it in the name of the fictitious person,
deposits it in an account he has previously opened in
that name. If payment is made by means of paper-based
or electronic credit transfer, the funds are credited to
the account of the fictitious person in due course. The
fraud is completed by the subsequent withdrawal of the
funds from the account by the dishonest employee.

7. If the dishonest employee has the authority to
authorize the funds transfer on behalf of his employer,
rather than the responsibility of preparing the substan
tiating documentation, he signs the cheques or paper
based credit transfer instruction or authorizes trans
mission of the data in electronic form to the bank. The
fraud is completed in the same manner by withdrawal
of the funds by the dishonest employee.

8. In both cases, the funds transfer instruction appears
to the bank to be genuine and authorized, although it is
fraudulent in fact. These cases have caused considerable
difficulties in some countries when the funds transfer
instruction was in the form of a cheque, since the
completion of the fraud requires the endorsement of the
cheque by the dishonest employee in the fictitious
payee's name. Nevertheless, the endorsements of the
dishonest employee (or of his accomplice) have usually
been held to authorize the bank to honour the cheque.

9. The allocation of the loss to the bank customer
causes fewer doubts when the fraudulent payment is by
paper-based or electronic credit transfer, since the fraud
does not require any equivalent of a forged endorsement.

10. A third type of fraud by a dishonest employee
who has no authority for issuing funds transfer instruc
tions on behalf of the employer is possible when a
computer terminal located at a bank customer's place
of business can be used to make funds transfers. If the
dishonest employee is able to gain access to the
terminal and learns how to enter a funds transfer
instruction, including the necessary password or other
security measures, the instruction will be followed by
the bank. For many countries this is a new form of
fraud which could not be committed in a paper-based
funds transfer. However, in some countries which
permit the use of mechanical forms of signature on
cheques or paper-based credit transfer instructions, a
similar problem arises when a dishonest employee (or
third person) gains access to the mechanical signing
apparatus and causes cheques or credit transfer instruc
tions to be issued payable to himself or to a fictitious
person.

11. In those countries which do not prohibit mechan
ical signatures, it seems to be the general rule, often
reached by agreement between banks and their cus
tomers, that a bank which honours in good faith a
cheque or credit transfer instruction signed fraudulently
by a genuine signature apparatus can debit its cus
tomer's account. Although different legal theories
might be used to support such a result, the underlying

reasons are that the bank cannot distinguish a genuine
usage of the signature apparatus from an improper
usage, the bank customer has a responsibility to guard
carefully an apparatus which can so easily be used
fraudulently, and the bank customer is negligent in
allowing the signature mechanism to be used fraudu
lently.

12. The reasons for allowing the bank to debit the
customer's account in the case of a fraudulent use of
the signature apparatus would also apply to the right of
a bank to debit its customer's account for the amount
of fraudulent funds transfer instructions made by use of
a computer terminal located at the customer's place of
business. However, it should be noted that the respon
sibility for security over the terminal at the place of
business of a bank customer is shared by the bank
customer and by the bank necessitating an allocation
between them of that responsibility and of a failure to
exercise it adequately.

(b) Fraudulent use ofcustomer-activated terminals

13. Terminals located at the place of business of a
bank customer as well as automated teller machines,
cash dispensers, point-of-sale terminals and home bank
ing terminals share the characteristic of being customer
activated. One of the purposes of a customer-activated
terminal is to eliminate the need for human intervention
on the part of the bank. This has the effect of reducing
the likelihood of error by the bank in processing funds
transfer instructions. However, the use of customer
activated terminals also has the effect of increasing the
possibilities for fraud.

14. All computer terminals which can authorize a
funds transfer work in essentially the same way. Before
an individual can use the terminal, he must first
establish his authorization to do so. A bank employee
may log-in one time to establish his authority to use the
terminal for the day. A customer-activated terminal
would normally require separate authorization for each
transaction, unless it was in constant use by the
customer. A given terminal or customer may also have
a limit placed on the types of transactions which can be
authorized, the accounts which can be debited or
credited and the monetary amount, which may be
calculated per transaction, per day or in any other
relevant way.

15. The log-in or authorization procedure to be
followed before a customer-activated terminal can be
used is established by the bank. In deciding on the
procedure to be followed, the bank (or the electronic
funds transfer network of which the bank is a member)
must balance considerations of safety, cost and customer
acceptance. Usually, the more secure the authorization
procedure, the more expensive it is for the bank to
install and maintain and the more difficult it is for
customers to use. For marketing reasons it may be
desirable for the customer-activated terminal to be user
friendly, but a user-friendly terminal also tends to be
intruder-friendly. This is a delicate balance for the bank
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to make, and it is a balance which changes as
technological developments occur.

16. Restrictions on the types of transactions which can
be authorized or accounts which can be debited or
credited can be an effective way to reduce the likeli
hood of fraudulent transactions. Restrictions on the
monetary amount have only a limited effect on elimi
nating the incidence of fraud, but they can be an
important means of limiting the financial consequences
of fraud. This may, however, be meaningful only in
regard to consumer oriented networks since the upward
limit in commercially oriented networks may need to be
so high that sufficient room for serious fraud is
allowed.

17. Current models of cash dispensers, automated
teller machines and point-of-sale terminals require the
convergence of two items to authorize the transaction,
i.e. a plastic card with magnetic stripe containing
certain information and the entry by the bank customer
of a personal identification number (PIN). New and
more secure forms of plastic cards are in experimental
use. In some proposed home banking systems it would
not be feasible to use a plastic card for authorization
purposes; therefore, the authorization procedure de
pends on a PIN or password alone. A terminal located
at a business establishment can have more complicated
and presumably more secure procedures, but in essence
they usually revolve around the use of passwords and
the possible use of a plastic card.

18. There are currently two different approaches used
by banks for protecting the security of the PIN. One
approach concentrates on eliminating the possibility
that an employee of the bank or funds transfer system
can know the PIN. The PIN is generated by a computer
using an algorithm and certain basic data relevant to
the customer. The resulting four or six digit number is
inserted by the computer into a sealed envelope and
mailed or otherwise delivered to the customer. If
properly followed, this method can give a secure PIN
for each customer. However, since the number is
abstract and may be difficult to remember, many bank
customers feel the need to carry the number with them
whenever they intend to use their plastic card, thereby
seriously compromising the security of the PIN.

19. The other approach attempts to make it easier for
the bank customer to remember the PIN by allowing
the customer to choose his own number. A customer
often chooses a number based on his own or his
spouse's birthday, his street address, telephone number
or other number already well known to him. While this
has the advantage of making it less likely the bank
customer will carry the number with him in written
form, it has the disadvantage of reducing to a minimum
the combination of numbers likely to be chosen by any
given person and making it thereby easier to determine
what that person's PIN might be. Moreover, the PIN is
known to at least several of the bank's employees and,
since the PIN is no longer generated by computer, it
must be entered into the customer's file and be
available to anyone having access to that file.

20. Password security for terminals located in busi
nesses or in homes raises the same kind of problem.
The password should be neither so obvious that it could
easily be guessed nor so obscure that the user will keep
it in written form, unless the writing is to be kept under
strict security controls. A terminal from which a wide
range of funds transfers can be made for significant
amounts of money should be subject to additional
safeguards. Log-in might require the concurrence of
two different persons with different passwords. Pass
words can be changed at relatively short intervals,
although that introduces difficulties of their distribution
from the bank to the customer, or vice versa. The bank
can cancel a password automatically if it is not used for
a particular period of time, since this may mean that
the person to whom the password is assigned is absent.

21. Protection against fraud in the use of customer
activated terminals is, therefore, a joint endeavour of
the bank and the customer. The bank must install and
maintain as good a security system as is practicable
considering the cost involved and the interference with
use which may result. One measure of the quality of the
security system is the extent to which the customers of
the bank, who are often non-professionals in the use of
computers and in funds transfers, follow the security
instructions given them by the bank.

(c) Customer-supplied machine-readable instructions

22. A somewhat similar situation exists when the
customer supplies the bank or an automated clearing
house with funds transfer instructions in batch on
computer memory device or in machine-readable paper
based form. Although it is the responsibility of the
customer to prepare the instructions properly including
the use of internal controls to guard against both fraud
and error in their preparation, the bank or clearing
house should be responsible for verifying that item
counts and value agree with the sums indicated, that
they are within the parameters authorized by the
customer for such batches, and that the batch otherwise
appears to be free from alteration subsequent to its
preparation. These controls can easily be exercised by
the bank or clearing-house at the time it verifies the
devices prior to processing.

(d) Fraud by bank employees

23. Employees of banks and other entities in the funds
transfer system also have access to terminals with which
they can enter fraudulent transactions. Fraud by such
parties can be particularly difficult to discover unless
the bank has a well designed system. The possibility of
a dishonest employee programming the computer to
credit his account and to erase all records of the
transaction has been well publicized. This should not be
possible, however, since the bank's computers can be
programmed to leave a complete audit trail of all
activity, including instruction to delete transactions.
For this to be done effectively, the audit trail should be
programmed by different persons from those who
prepare the applications programs and should be
subject to independent audit.
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(e) Fraud by tapping telecommunications transmissions

24. It is relatively easy to tap any telecommunications
system over which electronic funds transfer instructions
might be sent. The cost for complete physical security
of the transmission system is such that it is not feasible
for commercial purposes. Therefore, the design of any
electronic funds transfer system should assume the
possibility of interception and reading of messages,
alteration of genuine messages and the introduction of
false messages. The first line of protection against such
fraud is encryption. If the encryption standard used is
powerful enough, there is no danger of interception,
alteration or the introduction of false messages. How
ever, an encryption standard which is highly secure
today may be rendered insecure within a few years by
the development of more powerful computers and new
techniques for factoring the large numbers on which
encryption is based. Moreover, the proposals in some
countries that a government agency have all encryption
keys used for transborder data flows would create a
potential weak link in the system of security over which
the parties would have no control. The creation of
rigorous logs of all in-coming and out-going funds
transfer instructions and the assignment of in-put and
out-put sequential numbers provide a means of veri
fying the time of receipt or dispatch of the message and
the other party to the message. These procedures
increase the likelihood that a fraudulent instruction will
be recognized and they are an essential means of
subsequently discovering and tracing suspected fraud
ulent instructions.

2. When may a fraudulent instruction justify a debit
to an account

25. Although a bank is normally authorized to debit a
customer's account only for the amount of an authorized
instruction, it may also debit the customer's account for
the amount of certain unauthorized instructions, parti
cularly when the fraud was made possible through the
lack of adequate controls on the part of the customer.
There is, for example, little doubt that the customer's
account can be debited for the amount of fraudulent
transfers initiated by those employees authorized to
act for the customer, unless there was something about
the transaction which was so unusual that it ought to
have raised the suspicions of the bank.

26. However, it is less clear whether the bank or the
customer should bear the loss for fraud committed by
means of a customer-activated terminal. Since the bank
designs the basic security and authorization procedures
and the customer carries them out, one approach is to
assign the loss on the basis of comparative negligence in
each case. This approach may be feasible for those
cases where it is evident that the fraud was made
possible through a clearly inadequate security and
authorization procedure or that the customer had been
unusually negligent in following those procedures. It is
not, however, an efficient means of distributing the loss,
particularly in cases of fraud in consumer oriented
systems, where the individual loss is often not large
enough to support a full judicial inquiry.

27. As a result, there is a tendency to search for
formulas of general validity for the vast majority of the
cases. Bank-customer contracts, which are normally
standard form contracts prepared by the bank, typically
authorize the bank to debit the customer's account for
any transfer made by use of the particular type of
customer-activated terminal when the proper PIN or
password and plastic card, if any, was used. In the case
of systems in which transfers are authorized in part by
use of a plastic card, customer liability normally ceases
once the customer has notified the bank of the loss or
theft of the card and the bank has had the possibility of
entering the information in the bad-card file. This may
be immediate in the case of an on-line system or the
next banking day in the case of an off-line system.

28. An alternative approach, which has been most
evident in respect of some consumer-oriented systems,
has been to allow the bank to debit the customer's
account for the fraudulent transfer, up to a limit of a
relatively small amount. The customer bears a risk of
loss large enough to encourage him to report the
existence of any loss or theft of the plastic card or the
compromise of the password, PIN or security procedure,
while the bank bears the risk of major loss, thereby
encouraging it to strive for a more secure authorization
procedure. This approach may be supplemented by a
rule that the bank may debit the customer's account for
the full amount of fraudulent transfers which are the
result of certain actions of the customer. These may
include loaning a magnetic stripe card to a third person
and telling him the PIN, or writing the PIN on the card
or otherwise carrying the two together so that the loss
or theft of one results in the loss or theft of both.

29. A third means of assigning the loss in a large
number of cases is to place on the bank or on the
customer the burden of proving how the fraud took
place since in many cases the party who carries the
burden of proof will lose. It is particularly difficult to
prove that a fraud committed by a third party who has
not been apprehended was caused by such actions of
the customer as leaving a password in a desk drawer or
writing the PIN on the plastic card. It would normally
be even more difficult for a customer to show that a
bank had designed an inadequate security system or
had failed to follow its own authorization and security
procedures.

30. Insurance can also be used to shift fraud loss from
both bank and customer. However, large or repeated
losses are soon reflected in higher premiums.

B. Errors

1. General sources of errors using computers

31. At the time computers were first widely used in
some countries for commercial purposes, the experience
with the large number of errors encountered was
discouraging for the firms that owned the computers
and upsetting to their customers. Not only were there
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large numbers of errors, but it seemed difficult for the
firms to correct many of them. However, the early bad
error experience of many firms in the use of computers
lay in part in the quality control of the hardware itself
and in the inexperience in designing software. These are
no longer the source of constant frustration they once
were; the hardware is highly reliable and software,
while still a problem, is of a much better quality than
before. The errors which occur as a result of hardware
or software failure are a minute proportion of the total
number of transactions.

32. The early bad error experience also lay in the
inadequate procedures adopted by many firms in
relation to their newly acquired computer systems. In
order to gain the volume of transactions necessary to
support a main-frame installation, a central data
processing center was often established which was
organizationally and physically separated from the
operating departments which received, generated and
used the data. The data-processing center was often in a
separate building, and in the case of organizations with
branches in different cities, it was by necessity in a
different city from many of those branches. The
personnel in the operating departments too often did
not understand the needs of the data-processing depart
ment for presentation and data in a consistent format;
the data-processing department became the province of
specialists who too often did not understand the
operations and needs of the firm; procedures for
eliminating and resolving errors did not always com
mand the same level of support as did the installation
of the new equipment; and it was often difficult for
customers, suppliers and employees alike to locate the
person with authority to rectify problems which had
arisen.

33. Although these problems are far from eliminated,
it can be said with some confidence that errors arising
out of the separation of the data-processing department
from the operating sectors of the firm and arising out of
inadequate internal procedures in general are no longer
the source of concern they once were. Operating
personnel are more familiar with the procedures required
to function with computers and data-processing per
sonnel have learned better how to shape the tech
nological needs and possibilities of computers to the
requirements of the commercial or administrative activ
ities within which they operate.

34. Equally important, especially in the banking con
text, has been the decentralization of data input to the
computer facilities. It is now common in many parts of
the world for terminals to be located throughout the
operating departments. Tellers dealing with banking
customers over the counter can enter deposits and
withdrawals directly into the computer, as can operating
personnel who receive funds transfer instructions and
other banking instructions through the mail, over the
telephone or by other means.

35. The decentralization of data input in the bank
has reduced the likelihood of error in several ways. By
entering the data in the operating departments re-

sponsible for the transactions, the personnel entering
the data are responsible for the entire transaction. They
may feel a greater sense of responsibility for the
accuracy of the data; they get a response from the
computer immediately and know if the transaction was
accepted; they are more apt to understand the context
in which the data was created, thereby permitting them
to recognize ambiguities and to resolve those ambiguities
promptly and correctly; and the data need be entered
only once in the bank's records, rather than two or
more times as sometimes occurred with centralized data
processing or with paper-based systems.

36. The introduction of customer-activated terminals
with the capacity of ordering routine funds transfers
further reduces the likelihood of bank error since the
funds transfer instruction would normally be processed
automatically without intervention of the bank's per
sonnel. Errors are less likely to occur in a fully
automatic electronic funds transfer system than in a
semi-automatic system or in a paper-based system.
However, the errors that do occur may be more serious
because of the extremely large number of transactions
processed by computer. Furthermore, there is a constant
fear of massive failure out of all proportion to prior
experience.

2. Current sources oferrors peculiar to electronic funds
transfers

(a) Non-standardization ofmessages

37. Because there is as yet no universally recognized
standard format for electronic funds transfer instruc
tions, the possibility of error in composition of the
message by the sender and comprehension by the
receiver is increased. Moreover, if the message fields in
two computer-to-computer funds transfer networks are
not fully compatible allowing for automatic conversion
from one message format to the other by interface
software, a funds transfer instruction received from one
network will have to be fully or partially re-keyed to be
sent through the second network.

(b) Re-creation ofmessages

38. Re-keying a transfer message creates the possibility
of error. This possibility of error is to some degree
unavoidable in all electronic funds transfers. In contrast
to paper-based funds transfers where the original paper
form filled in by the customer can usually be forwarded
through the banking system precluding the possibility
that the payment instruction will be altered except by
fraud, an electronic funds transfer message is re-created
at each processing point. Payment instructions given to
a bank in paper form are transformed into electronic
messages which may again be reproduced on paper at
receipt. Telex transfers through a correspondent bank
require the correspondent bank to pass on a new
message with a somewhat different data content.
Messages sent over packet-switching networks are
broken into segments of a uniform length which are
sent by separate circuits and reassembled at the
destination. Transfer instructions submitted on magnetic
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tapes to an automated clearing-house are sorted and
recorded on new magnetic tapes before being sent to
the receiving bank.

39. Each of these processes introduces the possibility
?f an in.advertent change in the content of the payment
mstructlOn through human error, an incorrect computer
program or a breakdown or defect in the equipment.
However, these errors can be detected before they pass
through the system if the necessary controls are
designed into the system as well as into the operations
of each bank and if those controls are rigorously
applied.

(c) Non-standardized procedures

40. International funds transfers, whether electronic
or paper, are more difficult for banks to handle without
error than are domestic transfers because of the lack of
international agreement on appropriate procedures.
Each transfer message must, therefore, be read carefully
to be sure as to the procedure being used by the sending
bank. That message may be unclear, especially when it
is composed in unstructured cable language.

41. This confusion may be compounded when the
local banking practices in the receiving country are
~ifferent from those in the sending country. In par
tIcular, expectations as to the time within which funds
will be made available to the transferee bank and to the
transferee may turn out to be incorrect because of a
local practice that a correspondent bank may withhold
settlement for several days, or that remittance will be
made to remote locations by mail or by cheque, even
though the international funds transfer instruction
requested the highest priority be given to the transfer.

(d) Computer failure and software errors

42. One source of errors in electronic funds transfers
which does not exist in paper-based transfers is the
electronic equipment itself. This includes the computer
hardware of the banks, telecommunications carriers
and clearing-houses or other switches and the software
to make them operate. Although errors from these
sources are comparatively few compared to those
experienced only a few years ago, they are particularly
serious. An error which arises out of a mistake in
keying a funds transfer instruction into the system
affects only that one message. However, a defect in the
computer hardware or software may treat an entire
series of instructions incorrectly. Moreover, the very
nature of the problem in the hardware or software may
cause the error to bypass the validity checks which are
built into most computer programs. Most importantly
from a legal point of view, errors arising out of defects
in the computer hardware or software itself raise
difficult questions as to the responsibility for the losses
which result.

3. Conceivable methods to prevent errorsfrom occurring

43. Fortunately, most of the actions necessary to
reduce the number of errors occurring in electronic

funds transfers can be taken by each bank individually.
How~ver, some ~ctions can be taken only by the
bank.Ing commumty as a whole. In particular, stan
dardIzed messag~ formats and banking procedures
should be established for both domestic and inter
nati?nal fun.ds transfers. In some respects agreement at
the mternatlOnal level may be the more important as
well as the more difficult. Large amounts are trans
ferred through international wholesale networks and
international consumer electronic funds transfe; net
works are in.creasin~ in importance. Moreover, agree
ment at the InternatIOnal level should lay a firm basis
for agreement at the domestic level.

44. The.international banking community is currently
en.gaged In several projects within the Banking Com
mittee (TC 68) of the International Standards Orga
nization (ISO) which should lead to generally accepted
~ormats.for the most commonly used message types in
InternatIOnal funds transfers. ISO Draft International
Standard (DIS) 7982, Part 1, contains vocabulary and
~ata elements used in describing, processing and format
tIng funds transfer instructions. ISO/DIS 7746 provides
standard telex formats for inter-bank funds transfer
instructions. These standard formats, based upon
S.W.I.F.T. message formats, are intended (1) to
eliminate misinterpretation by the receiving bank of the
sending bank's instruction and (2) to provide a basis
from which can be developed systems for the automatic
handling of telex funds transfer instructions. Other
work. of ISO TC 68 on such matters as test keys,
techmcal characteristics of magnetic stripe cards and
interchange message specifications for debit and credit
cards will also contribute to more efficient, error-free
and fraud-free electronic funds transfers.

45. The eventual adoption by ISO of standard formats
for telex funds transfer instructions which are in
harmony with the S.W.I.F.T. message formats and
agreement on vocabulary to be used in funds transfer
instructions and their adoption and use throughout the
world for both domestic and international funds trans
fers would reduce the likelihood of errors arising out of
the needs to re-key funds transfer instructions. A
standard telex format with numeric field tags as well as
field descriptors will permit the receiving bank to key
the instruction into its computer system for entry into
the records of the bank and for re-transmission, if
necessary, with no necessity for interpretation of the
instruction. This will be of particular value when the
sending and receiving banks are from different language
areas.

46. It can also be hoped and expected that the
international banking community through appropriate
institutions will over time be able to agree upon the
procedures to be followed by a receiving bank, especially
when it is not the transferee bank. It must be
recognized, however, that when the receiving bank must
re-transmit the funds transfer instruction through the
domestic funds transfer system, agreement on the
actions it should take would require a large degree of
harmonization of the technical means by which funds
transfers are processed domestically in different coun-
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tries as well as the attendant banking laws and
procedures. As an interim step, a clearer delineation of
the actions which are taken by receiving banks in
different countries in standard situations and the time
required for these various actions might lay the basis
for future harmonization efforts.

C. Need/or customers to verify status 0/accounts

1. Statement 0/account activity

47. In spite of the most rigorous efforts on the part of
all concerned, a certain number of improper entries will
be made to the accounts. Once these entries have passed
the various controls instituted by the bank to eliminate
errors and fraud, they can in most cases be discovered
and rectified only by the complaint of the customer. In
order for the customer to discover any errors in his
account, he must have a means of reconciling the
records of the bank with his own record of transactions
in that account.

48. There have been two traditional means of furnish
ing the customer with a statement of account activity.
In some countries, perhaps in particular those countries
in which credit transfers have been the normal means of
inter-bank funds transfer for commercial and consumer
purposes alike, a notice is sent by the bank whenever a
debit or credit entry is made to the account. Thenotice
can, and often does, indicate the opening balance, the
debit and credit entries made that day and the closing
balance. A quarterly or yearly statement may also be
sent to reflect interest debited or credited to the account
and to state officially the bank's record of the account
balance. In other countries, a statement of account
activity is sent periodically to the account owner.
Statements on ordinary accounts may be monthly,
quarterly or yearly, while statements on active com
mercial accounts may be weekly or even daily. Although a
daily statement on an active account may appear to be
the same as.a daily notice. to the customer of an active
account of debits or credits to the account, it implements
a different policy.

49. Where the account is inactive, the customer may
receive no· statement for a long period of time. In a
country in which notices are sent to the customer each
time there is a debit or credit to the account, this would
indicate that no action had occurred during that period.
In a country in which statements of account activity are
normally sent on a periodic basis, the bank and the
customer may agree that no statement is required
because of the infrequency of expected transactions or
because the customer wishes to keep the account secret.
However, this is a dangerous practice since it leaves
open the possibility that fraudulent or mistaken entries
to the account may not be discovered for long periods
of time.

50. The advent of customer-activated terminals changes
somewhat the need for statements of account activity,
whether the statement is furnished periodically or as a
notice of debit or credit to the account. If the customer

can access the bank's record of his account, and
especially if the customer has the facility of producing a
hard copy of that record, there may be no need for the
bank to go to the expense of mailing statements to the
customer. At the present time some commercial cus
tomers of many large banks can access their accounts in
this manner, and this facility is being actively promoted
by banks serving multinational corporations as part of
a cash management programme. It is also available in
some home banking experiments, but automated teller
machines which permit balance inquiry may not permit
inquiry as to account activity.

2. Customer's examination 0/ the statement

51. There are several arguments for holding that a
customer should examine the statement sent by the
bank to find fraudulent entries, errors or other dis
crepancies. The statement, especially a periodic state
ment, may be seen as an offer to settle the account
between the bank and its customer on the basis of the
statement, a form of settlement which is known in
various legal systems under different doctrinal names.
The recipient of the statement must reply within a
specific period of time or, in some countries, it is
accepted as the correct statement of the account at that
point of time, while in others the burden of proof of
showing whether it is correct or not shifts from the
bank to the customer.

52. The policy supporting this result is directly appli
cable to a transaction account in a bank. It is useful for
the parties to agree periodically on the status of their
mutual relations so that at the end of an extended
period of time it is not necessary to retrace each entry
to the account long after the details have been forgotten
and the records may no longer exist. Furthermore, an
incorrect entry to one account, whether caused by error
or fraud, is often mirrored by an incorrect entry to
another account. Delay in notifying the bank of an
incorrect entry may reduce the possibility that the bank
can correct the transaction or otherwise reduce the loss.

53. In some countries the customer is said to have no
duty to examine the statement of account activity and
may raise an objection to an incorrect entry at any time
until the period under the statute of limitations or
prescription has passed. This rule is more protective of
the customer and it may be particularly justified in the
case of individuals who are either new to the banking
system, and therefore are unaware of the need to
reconcile their statements or are not able to do so, or in
the case of individuals who travel a great deal or live in
a distant place and may have more difficulty in
receiving the statement promptly. However, even in
these jurisdictions it may be contributory negligence if a
customer does not examine the statement and object to
incorrect entries.

54. It should be recognized, nevertheless, that what
ever the rule may be, an improper entry to an account
which has passed through the controls of the bank will
often be discovered only if the customer reconciles the



148 Yearbook of the United Nations Commission on International Trade Law, 1984, Volume XV

statement of account activity received from the bank
and notifies the bank of the improper entry. This is
particularly relevant when cheques are truncated at the
bank of deposit and the essential funds transfer data are
electronically processed because this practice reduces
the likelihood that the transferor bank (drawee bank)
will detect a forged signature of the transferor (drawer).
The practical difference in the rules lies primarily in the
fact that the customer has a shorter period of time
within which to notify the bank of the improper entry
when the customer is said to have a duty to examine the
account than when the customer is said not to have
such a duty.

3. Duty ofa bank to correct entries

55. It is evident that a bank must correct improper
entries in the account promptly after being notified of
them by the customer, unless there is a legitimate
question whether the entry is improper. Detailed rules
governing error correction by banks in respect of
consumerelectronic funds transfers have been adopted
by some countries and proposed in others. 12 The need
or desirability of such rules depends on the experience
in each country.

D. Responsibility ofan originating bank to its customer
for errors or fraud made in an interbank transfer; a

network liability approach

56. As used in this discussion, the originating bank is
the bank which receives the funds transfer instruction
from its customer and transmits it through appropriate
channels to the destination bank. In a debit transfer the
originating bank is the transferee bank (or depository
bank) while in a credit transfer the originating bank is
the transferor bank. The originating party is the party
who submits the funds transfer instruction to the
originating bank. In respect of the issue discussed in
this section, there seems to be no particular difference
in the Jaw governing paper~based transfers between the
transferee bank as the originating bank in a debit
transfer and the transferor bank as the originating bank
in a credit transfer.

57. The fundamental problem is that associated with
any field of economic activity in which a customer
contracts with one firm to achieve a result which
requires the participation of one or more other firms.
The first firm may be held responsible only for its own
performance, including the choice of appropriate colla~

borators, or it may be held responsible to the customer
for the performance of all parties necessary to achieve
the result contracted for i.e. a transaction-liability
approach. The closest analogy to the funds~transfer

situation is that of the carriage of goods by common
carrier where the carriage of the goods from origin to

12The right of a bank to correct entries to a customer's account
when the error was in favour of the customer is considered in chapter
"Finality of honour". This chapter will be submitted to the
Commission at its eighteenth session and will be reproduced in
Yearbook 1985.

destination may require the participation of freight
forwarders and terminal operators as well as several
carriers of the same or of different types.

58. In favour of transaction liability: Although the
originating party designates the general type of funds
transfer and the destination bank, with few exceptions,
neither the means of communication between the banks
nor the intermediary banks are designated. The choice
of a proper channel is left to the discretion of the bank.
In a highly automated bank this choice may be
exercised by a computer according to programmed
criteria. Where alternative means of communication or
intermediary banks are available, the bank must use
reasonable care in the selection of appropriate means.

59. If the funds transfer is not made correctly, it is
often difficult to determine where, how and why the
error occurred. Each bank, c1earing~house, switch and
telecommunications carrier has an interest in claiming
that the problem did not occur with it. The customer,
being outside the system and having no continuing
relationships except with his own bank, may find it
unusually difficult to investigate and determine who
appears to be at fault. If it appears that the party at
fault can be sued only in a distant part of the country
or in a foreign country, the originating party faces
additional difficulties and expense to pursue his claim.
However, if the originating bank has accepted or is
deemed by the applicable law to have accepted respon
sibility for the successful completion of the funds
transfer, subject to the loss not having occurred for
specified exonerating reasons, it would be in a better
position to seek reimbursement from the bank or other
entity at fault. Under this approach, the originating
bank would suffer the loss rather than the originating
party if it could not be determined how the loss causing
event occurred. The increase in cost to the banking
system as a whole, not taking into account any increase
or decrease in litigation expenses, would be the amount
customers had previously been unable to recover
because of an inability to prove where or how the error
had occurred.

60. In the context of debit and credit cards issued by a
bank, these same considerations have led to the
opposite result, i.e. to acceptance of the destination
bank (often referred to as the card issuing bank in this
context) as the sole bank responsible to the customer
for any improper debits to his account arising out of
the use of the card. If an error or fraud has occurred in
connection with the use of the card or the forwarding of
the funds transfer instruction for which the customer
cannot be charged, the banks in the card network
distribute the loss between themselves according to the
terms of the network agreement.

E. Permissibility ofdisclaimer of liability

61. Disclaimer provisions are found in contracts
between the originating bank and its customer and
between the banks, c1earing~houses, operators of
switches, telecommunications carriers and other parties
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who may participate in the funds transfer. A disclaimer
provision may provide that the disclaiming party is not
to be held liable for loss caused by third persons, for
loss caused by some or all of the disclaiming party's
own acts or failures or for certain types of losses, and
especially for indirect damages.

62. The extent to which disclaimer provlSlons In

contracts governing electronic funds transfers will be
enforced depends in part on the general attitude of the
legal system towards such clauses and in part on the
extent to which the law governing funds transfers is
regarded as mandatory or non-mandatory. It could be
expected that· disclaimer provisions directly affecting
rights and obligations in respect of a negotiable
instrument would not be enforced, whereas provisions
affecting its collection or affecting electronic funds
transfers, neither of which are covered by comprehensive
statutes in most countries, might more likely be
enforced. Where a statute has been enacted to protect
consumer rights in electronic funds transfers, as in the
United States of America, those rights can be modified
to only a limited extent by contractual provisions.

63. The contractual disclaimers in contracts between
the banks, between the banks and other entities in the
funds transfer process, and between banks and their
suppliers of computers and software have no formal
effect on the relations between a bank and its customers.
The customer as originating party may be able to
present his claim to the entity whose actions or non
actions caused the loss without regard to disclaimer
provisions in contracts to which he was not a party.

1. Technical failure of computet hardware or software

64. Many bank-customer contracts provide expressly
or by implication that the bank is exonerated from
liability for failure to carry out a funds transfer
instruction in the proper manner if it can show
technical failure of computer hardware or software. 13

However, exoneration on these grounds should be
carefully limited.

65. Although computers have become considerably
more reliable than in the past, computer downtime is a
regular occurrence. Banks which use computers for
funds transfer and other purposes should have, and
normally do have, sufficient redundancy of equipment
available either on their own premises or at another
firm (e.g. supplier of computer equipment, computer
service bureau, another bank or other firm with
compatible equipment) to operate during the period
their own computers are out of service, although
perhaps with some impairment of service. Therefore,
computer downtime of an expectable level which should
be compensated by redundant capacity should not be

llThe related problems as to whether a bank should be exonerated
for failure occurring while the instruction was transitting the
telecommunications carrier which is itself immune from liability or
while transitting a clearing-house or switch owned by or operated on
behalf of a group of banks are treated in paragraphs 68 to 73 and 78
to 81.

readily accepted as a justification for failure to carry
out a funds transfer instruction within the otherwise
applicable time-limits. On the other hand, some delay
may have to be tolerated. Furthermore, computer
failure beyond an expectable level, especially if asso
ciated with a general disaster or loss of electricity in the
area where the bank is located or if associated with a
major disaster to the bank, such as a fire, may justify
exoneration of the bank.

66. Banks which do not have available sufficient
redundant computer capacity should retain the capacity
to receive and dispatch funds transfer instructions by
other appropriate means.

67. There would be no particular legal difficulties in
denying exoneration if a failure to carry out a funds
transfer instruction was caused by defective software
designed by personnel of the bank. The defective
software would seem to be merely the means by which
the bank failed in its obligations. The answer would be
the same even if the source of the problem was defective
or inappropriate software purchased from an outside
supplier. In general, neither a bank nor any other
business should as a matter of course be exempt from
liability because equipment or software it uses in its
business is inadequate for the task at hand.

2. Data-communications service

68. Most inter-bank and many intra-bank electronic
funds transfers must use the services of a data
communication service. Traditionally the telecommuni
cations carriers have often been free of most liability for
harm as a result· of the delay or non-delivery of a
message or for any change in the content of the
message.

69. The argument in support of exemption from
liability that the telecommunications carrier could not
foresee the consequences of a late or non-delivered
message or of a change in its content because it did not
know the content has not always been siltisfactory in
respect of telegraphic or telex service where the customer

. handed a message to the carrier to be transmitted. In
many cases the personnel of the carrier fully understand
the significance of the message being sent. In any case,
when the damages were unforeseeable, at most the types
or amount of damages might have been limited, but this
did not justify complete exemption from liability.

70. Computer-to-computer telecommunications over a
common carrier would seem on their face to be a prime
example of a case in which the carrier has no idea of
the content of the message, especially when the message
is encrypted. Once the integrated services digital net
works (ISDN) are installed, the carrier may not even
know whether it is carrying data, written messages,
voice or pictures; all will be transmitted as a string of
digits. However, at the same time, the carriers are no
longer limiting themselves to the provision of a basic
telecommunications service. As the line between
computer services and telecommunications has blurred,
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the carriers are offering sophisticated enhanced services
while the purveyors of computers and office equipment
are linking their equipment together into networks. In
many cases a bank or other user can receive the same or
equivalent service from either a value-added network
(VAN) or from the telecommunications carrier. Among
the services available in many countries which no
longer are the exclusive province of the carrier is the
ability to switch messages. Therefore, even if the
carrier's exemption from liability remains a good public
policy in respect of the basic external telecommu
nication service, the exemption from liability for that
basic service should be restricted to those services not
available from other sources which do not have the
same exemption.

71. In many countries telecommunications services
have been provided by the State, often through the
same ministry as the postal service. As a result, the
telecommunications service has benefited from the
general exemption of the State from liability. Where
necessary, the general exemption has been buttressed by
a specific regulation protecting the telecommunications
service. In countries where the telecommunications
service has been provided by private companies, the
regulatory structure within which these companies have
operated has permitted the limitation of liability in the
tariffs filed by them.

72. However, the former monopoly position of the
telecommunication carriers may no longer be self
evident and the question has been raised whether the
exemption from liability should continue to be
sustained. The deregulation of domestic carriers in the
United States has already removed the former legal
basis for exemption from liability in that country. It is
not as yet clear whether the courts will still sustain
clauses inserted in contracts by the carriers purporting
to limit liability for their own negligence.

73. Questions of liability are a secondary issue within
the broader debate over the future shape of public data
communications services. However, as major private
users, such as banks, establish private networks in
which they control the facilities and take the risk that
messages will be late, non-delivered or altered in
transmission, the public telecommunications carriers·
will be under increasing pressure to take an equivalent
risk.

3. Should an originating bank be exonerated from a
delay or non-delivery of a funds transfer instruction after

dispatch

74. Since it has not been possible to hold the
telecommunications carrier responsible for losses arising
out of its failure to deliver a message properly, parties
using telecommunications have acted to allocate between
themselves the resulting losses. In the context of funds
transfers by telegraph or telex, it has been normal for
banks to provide in their contracts with their customers
that the bank was not responsible for such losses. As a
result the customers of the banks have borne the entire
risk that the funds transfer message would not be

received or that it would be received in an altered
condition. The reasonableness of such a contract
provision was based upon the inability of the bank to
exercise any control over the message once it was
handed over to the carrier for dispatch.

75. The reasonableness of the contractual provision is
less obvious when the message is sent by the bank on its
own telex machine directly to the telex machine at the
receiving bank. The carrier furnishes only the circuit
and the switch to connect the two machines. The bank
sends the message, it can request an answer-back to
verify that the proper connection has been made, and it
can send a test-key to establish the identity of the
sender and verify that key portions of the message have
not been altered by error. When there is any doubt
whether the message has been received correctly or the
message is particularly important, at the cost of a
second transmission the sending bank can request the
receiving bank to repeat the message in full.

76. All of the possibilities available to verify the
receipt and the correct content of a funds transfer
instruction sent by telex are also available to the
sending bank in a computer-to-computer message.
Additional safeguards are available in closed-user net
works such as S. W.I.F.T. where all transactions entering
the system are validated to ensure that they originate
from an authorized terminal, that they meet mandatory
format and message-text standards and that they are
addressed to a valid S.W.LF.T. recipient. The messages
sent by each bank are assigned an out-put sequential
number and the messages received by each bank are
assigned an in-put sequential number reducing to a
minimum the possibility that a message will be lost.
Store-and-forward capability reduces the likelihood
that a message cannot be delivered and undeliverable
message reports assure the sending bank that any
messages which could not be delivered were accounted
for. Alternate routings are provided in case one of the
switching centres is out of commission and member
banks are instructed on how to access the S.W.LF.T.
network over the public switched network in case of
failure of the regional processor.

77. Not all of the safety measures taken in a closed
user network such as S. W.LF.T. are available to a bank
operating over a public switched network. Nevertheless,
procedures can be followed which reduce to a minimum
the possibility that a failure in the communication net
will go undetected and uncorrected by the sending
bank. The availability of these techniques to avoid
errors arising during transmission of the electronic
funds transfer instruction raise serious questions as to
whether banks should be free to avoid liability for such
errors, even if they cannot seek reimbursement from the
carrier.

F. Malfunctioning in an electronic clearing-house or in
a switch ow,ned hy or operated for a group ofhanks; loss

sharing hy participating hanks

78. A clearing-house is an integral part of the funds
transfer system. It may be operated by the central bank,
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another large bank or the banking association. Alter
natively, the clearing-house may be organized by a
group of banks. In some countries on-line electronic
funds transfer networks have been established in which
the message switch without a net settlement function is
operated for the participating banks by a company
which is neither a bank, clearing-house nor a tele
communications carrier. The company may be a com
puter service bureau, value added network or the like.

79. In many cases the clearing-house or switch pro
vides in its regulations or by contract with the
participating banks that it has no liability or only
limited liability for errors or fraud which occur at the
clearing-house. If the clearing-house is operated by the
central bank, the liability of the clearing-house or
central bank may be limited or excluded by statute, by
regulation or by general doctrines of law applicable to
agencies or instrumentalities of the State. However,
since the clearing-house is acting for the banks,
exemption from liability may not pose the same level of
concern as it does in respect of telecommunications
carriers.

80. Nevertheless, it is significant that a clearing-house
is an integral part of the funds transfer system. It
cannot be argued that the banking system as a whole
should not be held responsible to its customers for the
failures of a clearing-house, as it could in the case of a
telecommunications carrier. It seems evident that the
originating party should in principle have an effective
means of pursuing any claim arising out of such a
failure.

81. At the same time, the collective nature of a
clearing-house or switch for banking transactions may
call for a sharing of the resulting losses among the
participating banks. There are a number of ways in
which a sharing of losses can be arranged, including
insurance, constituting a compensation fund and levy
upon all of the other participating banks. The losses
which may be attributed to a clearing-house or a
switch, and therefore subject to sharing, might include
losses suffered by a bank as a result of following the
procedures outlined for transfers through the clearing
house or switch. In particular, it may be appropriate to
share losses which are attributable to a weakness in the
security system, including the procedures and the
algorithm for enciphering the funds transfer instructions.

G. Improper handling o/trans/er instructions

1. Wrongful dishonour 0/ instructions by a trans/eror
bank and damages to the transferor

82. The transferor bank is responsible to the trans
feror for damages suffered as a result of the bank's
wrongful dishonour of a proper funds transfer instruc
tion. A bank which dishonours a credit transfer
instruction should inform the transferor promptly of
that fact and the reasons for so doing. The transferor's
claim for any damages resulting from improper dis
honour would be evaluated and settled as would any

other claim ansmg out of delay in effecting a funds
transfer. Wrongful dishonour of a debit transfer instruc
tion may have more serious consequences. When the
transferee of a debit transfer instruction is notified that
the instruction has been dishonoured, whether or not a
reason is given for the dishonour, doubts as to the
solvency and the integrity of the transferor naturally
arise. If the dishonour was wrongful, the transferor
bank (e.g. drawee of a cheque or bill of exchange)
should also be responsible for the damages which were
caused to the transferor in that connection.

2. Inaction on debit instructions by the transferor bank
within the required time-limits

(a) General rules for negotiable instruments

83. If the transferor bank does not act within the
required time to honour or dishonour a debit transfer
instruction or to give notice of its dishonour, the
transferee has a claim against the transferor bank.

84. Except in France and other countries which follow
the doctrine that a negotiable instrument transfers to
the holder ownership of the fund (provision), i.e. the
right in the account up to the amount of the instrument,
the standard doctrine in respect of cheques and bills of
exchange is that the instrument is not such an assign
ment and that the transferee (payee or other holder) has
no right on the instrument against the transferor bank
(drawee) until the instrument has been honoured.
However, once the instrument has been presented to the
transferor bank for honour, the bank may have a duty
to the transferee or to the transferee bank to act within
certain time-limits either to honour or to dishonour the
instrument. If the instrument is dishonoured, the
transferor bank owes a duty to the transferee to give a
prompt notice of the dishonour. The party to whom the
notice of the dishonour mayor must be given varies in
different countries and in some countries the notice
must be given by formal protest.

85. These rules from the law governing paper-based
negotiable instruments and their collection should be
generally applicable to debit transfers in electronic
form. However, since these rules usually appear in
statutes governing negotiable instruments or in the law
or agreements governing their collection, it may be
necessary to extend them to electronic debit transfers.

(b) Delay in honouring debit transfer instruction

86. If the transferor bank honours the debit transfer
instruction, but does so later than it should have under
the applicable rules, the consequences of its delay
depend on the means by which settlement was made. If
the transferor bank provisionally settled for the instruc
tion when it was presented, for example, by net
settlement through a clearing-house, the delay in
honouring would have no practical consequences. If
settlement for the instruction was delayed until the
instruction was honoured, the presenting bank would
be denied use of its funds for the period of time of the
delay. The transferee in turn may not have been given
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credit for the transfer until the transferee bank received
credit. The delay may, therefore, lay the basis for a
claim of damages such as for loss of interest or, in an
international transfer, for exchange losses.

(c) Delay in dishonouring debit transfer instruction

87. The delay in dishonouring a debit transfer instruc
tion by the transferor bank sometimes arises because
the transferor is on the edge of insolvency. In some
cases, when there are not sufficient funds in the
transferor's account to honour the instruction, the
transferor bank may wish to give the transferor time to
replenish the account so as to be able to cover the
outstanding instruction. In other cases the bank may,
whenever possible, wish time to decide whether to set
off against the transferor's account other obligations
due it from the transferor before it honours the funds
transfer instruction. In either case, the instruction may
subsequently be dishonoured.

88. In such a case, the debit transfer instruction may
be deemed to be honoured or the transferee may be
allowed to recover for the delay. However, the transferee
may find it difficult to prove the amount of its loss in
these circumstances. It would be possible to overcome
this problem by placing on the transferor bank, which
was in delay, the burden of proof of showing that the
transferee had suffered no loss from the delay. Another
way to achieve the same result would be to permit the
transferee to recover the face amount of the instruction
from the transferor bank and to assign to the bank the
transferee's rights in the insolvency proceedings of the
transferor. 14

H. Recoverable losses

89. An improperly executed transfer can lead to a loss
of part or all of the principal amount transferred, as
well as to consequential losses. In the context of a funds
transfer, consequential losses can arise out of loss of
interest, changes in exchange rates and indirect losses
arising out of lost business opportunities and the like.

I. Loss ofprincipal

90. When an electronic funds transfer is credited to
the wrong account, credited to the correct account for
an excessive amount or processed twice, the transferor
or the transferor bank risks losing the principal amount
of the incorrect transfer. In most cases, the error can be
rectified by a debit to the account of the incorrect
transferee with a corresponding credit to the account of
either the transferor (in which case the transfer has been
reversed) or to the correct transferee (in which case the
transfer has been made correctly). 15

'4The periods of time within which the transferor bank should
honour a debit transfer instruction or should give a notice of the
dishonour are discussed in chapter"Agreements to transfer funds and
funds transfer instructions", 'A/CN.912501 Add.3, paras. 77 and 78
(reproduced in this Yearbook, part two, I, B).

"The right of the bank to debit the incorrect transferee's account
without his prior consent is discussed in chapter "Finality of
honour". This chapter will be submitted to the Commission at its
eighteenth session and will be reproduced in Yearbook 1985.

91. If the incorrect transferee withdraws and uses the
funds, whether or not he knew of the error, and
subsequently is unable to restore the amount used, the
loss of principal must be allocated between the transferor
and the bank or banks at which the error occurred.
Similarly, if a transfer has been made fraudulently, the
resulting loss of principal must be allocated between the
transferor, whose account has been debited, and the bank
or banks where the fraud may have occurred. In cases of
loss of principal there is seldom any argument over the
amount of loss which is to be allocated. The argument
goes, rather, to determine which party should bear the
burden of the loss, a subject covered by the general
rules on liability discussed above.

2. Loss of interest

92. The one form of consequential damages which has
generally been admitted in the law has been interest
when payment of a sum due was late. Interest claims
for late funds transfers by commercial customers of
banks are now a frequent occurrence. In part this is
because interest rates are high and the amount of
interest which can be earned in even one day is
measurable and may be worth claiming. In part it is
because of the funds transfer possibilities made available
to corporate treasurers by the new electronic funds
transfer techniques. When commercial payments are
made by slow paper-based credit transfer methods, a
transferor cannot withhold his funds transfer instruc
tions to the last moment before payment is due. It is
understood that the time between the debit to the
transferor's account and the credit to the transferee's
account might be sizeable and somewhat unpredictable.
However, now that some banks advertise their ability to
transfer funds instantaneously, many commercial cus
tomers attempt to retain their cash until the last
possible moment before issuing funds transfer instruc
tions. Cash-management techniques have made public
and corporate treasurers throughout the world conscious
of the interest-earning potential of their cash balances.

93. Sometimes it is the transferee rather than the
transferor who should have the right to claim interest.
In the typical electronic credit transfer the transferor's
account is debited before or at the time the funds
transfer is sent. If the transfer is delayed, it is the
transferee who 'is denied the use of the funds, not the
transferor. Nevertheless, the transferee is currently
understood to have no right against any bank, except
perhaps his own, to claim interest because of delay in
completing the funds transfer. 16 If indeed the payment
is late under the underlying agreement, the transferee's
claim for interest because of late payment would be
against the transferor. The transferor in turn may have
a right of reimbursement from his bank or from the
bank at fault. The problem, however, is how to
determine the exact period of time within which a funds
transfer should take place. There are few agreed rules
on the matter.

16By analogy to the law governing the carriage of goods, where the
consignee of the goods has a right to claim for the damage e~en

though the contracting parties are the shipper and the car~Jer,

consideration might be given to providing the transferee a convement
means of claiming lost interest in appropriate cases.
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94. With regard to adjusting interest charges between
banks, there are several sets of rules governing the
allocation of interest when the delay in transfer of the
funds was due to the fault of one party or the other.
Many of the rules governing the reimbursement of lost
interest allow recovery only if the claim is for more
than a specified amount. An interesting feature of the
most prominent set of rules in use in the United States
for compensation between banks when the claim is the
result of an inter-bank funds transfer error is that the
bank which receives money by mistake from another
bank is required to pay to the bank which sent the
money by mistake interest at the prevailing rate, less a
service charge to the receiving bank. The rationale
which lies behind this provision is that a bank which
receives money will have the benefit of its use.

95. The existing rules, however, are limited in their
application to the bilateral relation between any two
banks or, in the case of some interbank telecommuni
cations systems or clearing-houses, such as S. W.LF.T.
or CHIPS, to some losses caused by that system. They
specifically do not apply to losses caused by or to third
parties.

3. Exchange loss

96. With exchange rates fluctuating daily, customer
claims for reimbursement of exchange losses arising out
of late payments have become a more frequent occur
rence. By the nature of the loss, claims for losses
occasioned by an adverse movement of the exchange
rates during the period of a late transfer will normally
be made only by transferors of large sums. However, in
the case of a devaluation by a significant percentage,
customer claims arising out of international consumer
transactions or consumer transfers should also be
expected. The difficulties of establishing the appropriate
period of time within which the transfer should have
been made apply as much to losses occasioned by
adverse movements of exchange rates as to loss of
interest.

97. However, a claim for loss arising out of an adverse
movement of the exchange rate will not normally be
presented as such. Instead, it will be asserted that the
date for conversion from one currency to the other
should be the date on which the conversion would have
been made if the transfer had taken place properly.
Giving the customer the choice between the exchange
rate on the date the conversion should have taken place
and the exchange rate on the date it did take place is
the policy expressed in articles 71 and 72 of the draft
Convention on International Bills of Exchange and
International Promissory Notes, prepared by a Working
Group of the United Nations Commission on Inter
national Trade Law, which provide that in case of
dishonour of an instrument by non-payment, "the
amount to be paid in local currency is to be calculated,
at the option of the holder, according to the rate of
exchange ruling on the day of presentment or on the
date of the actual payment". This option is given to the
holder "in order to protect him against any loss he may
suffer because of speculation by the party liable"

(A/CN.91213, article 71, commentary, para. 8; Year
book 1982, part two, 11, A, 4).

4. Indirect damages

98. The least frequent, but potentially the most
serious losses are the indirect damages suffered when a
contract is lost, a penalty is incurred or a ship is
withdrawn from a charter-party because a required
payment was improperly handled. When these events
occur, the damages can easily amount to many times
the size of the transfer. In most electronic funds credit
transfers the party who usually suffers the harm is the
transferor who did not fulfill a contractual obligation to
pay on a certain date or who missed a business oppor
tunity which required having funds available at a
particular place at a particular time. On occasion the
harm may be suffered by the transferee who does not
have the funds available when needed and who cannot
find alternative funds.

99. In some systems the bank is held not to be liable
for the indirect damages which it could not foresee at
the time it received the funds transfer instruction from
the transferor unless the bank deliberately delayed the
funds transfer or was grossly negligent. This rule is a
direct application of general principles of contract law.
However, the limitation on indirect damages to those
which are foreseeable is not completely satisfactory in
the context of electronic funds transfers. It is particularly
difficult for a transferor to give the required infor
mation to the proper parties in a legal system which
does not recognize network liability. Even if the
transferor bank may have had the requisite information
to foresee the eventual indirect damages, it would often
be the case that the information was not passed on to
the intermediary bank or transferee bank at which the
negligent actions occur. Neither the S.W.LF.T. format
for a customer transfer nor the ISO draft international
standard telex format for a customer transfer (DIS
7746) provides a field for informing the intermediary
bank of the possible consequences of a failure to credit
the transferee's account by the pay date, although this
information could always be added to the instruction
by the sending bank. In one recent frequently discussed
case, the intermediary bank was negligent in allowing
its telex machine to run out of paper without cutting off
the machine. It may be of interest that the same
negligence which caused the funds transfer instruction
to fail precluded the possibility that the intermediary
bank could receive the information which might have
made it possible for it to foresee the eventual damages.

100. It is often pointed out that, if banks were to be
routinely held liable for indirect damages, the fee
charged for funds transfers would need to increase
several fold. However, transferors making particularly
important transfers might be willing to pay a premium
for guaranteed performance by the bank. Therefore,
consideration should be given to a new "guaranteed
performance" message category in addition to the
existing categories. Failure to perform as guaranteed
would subject the bank to indirect damages suffered as
a result.
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INTRODUCTION

1. At its fourteenth session (1981) the Commission
decided to entrust the Working Group on International
Contract Practices with the task of preparing a draft
model law on international commercial arbitration. l

2. The Working Group commenced its work at its
third session (February 1982) by discussing all but four
of a series of questions prepared by the secretariat
designed to establish the basic features of a draft model
law.2

3. At its fourth session (October 1982) the Working
Group completed its discussion on questions prepared
by the secretariat on possible features of a draft model
law and some further issues of arbitral procedure

aFor consideration by the Commission see Report, chapter III
(part one, A, above).

IReport of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session. Supplement No. 17 (A/36/17),
para. 70 (Yearbook 1981. part one, A).

'''Report of the Working Group on International Contract
Practices on the work of its third session" (A/CN.91216; Yearbook
1982, part two, Ill, A).

possibly to be dealt with in a draft model law. At that
session the Working Group also considered draft
articles 1 to 36 of a draft model law prepared by the
secretariat. 3

4. At its fifth session (February 1983) the Working
Group considered further features and draft articles of
a model law and revised draft articles I to XXVI of a
model law on international commercial arbitration. At
that session the Working Group also considered draft
articles 37 to 41 on recognition and enforcement of
awards and on recourse against awards. 4

5. According to a decision by the Commission to
expand the membership of the Working Group to all
States members of the Commission,s the Working
Group consists of the following 36 States:

3"Report of the Working Group on International Contract
Practices on the work of its fourth session" (A/CN.91232; Yearbook
1983. part two, III, A).

'''Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233; Yearbook
1983, part two, III, D).

SReport of the United Nations Commission on International Trade
Law on the work of its sixteenth session (1983), Official Records of
the General Assembly, Thirty-eight Session, Supplement No. 17
(A/38/17), para. 143 (Yearbook 1983, part one, Al.
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Algeria, Australia, Austria, Brazil, Central African
Republic, China, Cuba, Cyprus, Czechoslovakia, Egypt,
France, German Democratic Republic, Germany,
Federal Republic of, Guatemala, Hungary, India, Iraq,
Italy, Japan, Kenya, Mexico, Nigeria, Peru, Philippines,
Senegal, Sierra Leone, Singapore, Spain, Sweden,
Trinidad and Tobago, Uganda, Union ofSoviet Socialist
Republics, United Kingdom of Great Britain and
Northern Ireland, United Republic of Tanzania, United
States of America and Yugoslavia.

6. The Working Group held its sixth session at Vienna
from 29 August to 9 September 1983. All the members
were represented except Algeria, Central African
Republic, Cuba, Egypt, Iraq, Peru, Senegal, Sierra
Leone, Singapore, Trinidad and Tobago, Uganda and
Yugoslavia.

7. The session was attended by observers from the
following States: Argentina, Belgium, Bolivia, Ecuador,
Finland, Ghana, Greece, Holy See, Lebanon, Morocco,
Norway, Romania, Switzerland and Thailand.

8. The session was attended by observers from the
following unit of the United Nations Secretariat: United
Nations Industrial Development Organization. The
session was also attended by observers from the
following intergovernmental organizations: Asian
African Legal Consultative Committee, Commission of
the European Communities and Hague Conference on
Private International Law, and from the following
international non-governmental organizations: Inter
national Bar Association, International Chamber of
Commerce, International Council for Commercial
Arbitration and International Law Association.

9. The Working Group elected the following officers:

Chairman: I. Szasz (Hungary)
Rapporteur: M. Mwagiru (Kenya)

10. The following documents were placed before the
session:

(a) Report of the Secretary-General: possible features
of a model law on international commercial arbitration
(A/CN.91207; Yearbook 1981, part two, Ill);

(b) Report of the Working Group on International
Contract Practices on the work of its third session (New
York, 16-26 February 1982) (A/CN.91216; Yearbook
1982, part two, Ill, B);

(c) Report of the Working Group on International
Contract Practices on the work of its fourth session
(Vienna, 4-15 October 1982) (A/CN.91232; Yearbook
1983, part two, Ill, A);

(cl) Report of the Working Group on International
Contract Practices on the work of its fifth session (New
York, 22 February-4 March 1983) (A/CN.91233; Year
book 1983, part two, Ill, D);

(e) Provisional agenda for the session (A/CN.9/
WG.II/WP.43);

(f) Tentative draft articles A to G on adaptation
and supplementation of contracts, commencement of

arbitral proceedings, minimum contents of statements
of claim and defence, language in arbitral proceedings,
court assistance in taking evidence, termination of
arbitral proceedings, and period for enforcement of
arbitral award (A/CN.9/WG.II/WP.44; reproduced in
this Yearbook, part two, 11, A, 2 (a»;

(g) Revised draft articles XIII to XXIV on compe
tence of arbitral tribunal, place and conduct of arbitra
tion proceedings, rules applicable to substance of
dispute, making of award and other decisions, and
duration of mandate of arbitral tribunal (A/CN.9/
WG.II/WP.40; Yearbook 1983, part two, Ill, D, I);

(h) Revised draft articles XXV to XXX on recogni
tion and enforcement of arbitral award, and recourse
against award (A/CN.9/WG.II/WP.46; reproduced in
this Yearbook, part two, 11, A, 2 (c»;

(i) Redrafted articles I to XII on scope of applica
tion, general provisions, arbitration agreement and the
courts, and composition of arbitral tribunal (A/CN.9/
WG.II/WP.45; reproduced in this Yearbook, part two,
11, A, 2 (b».

11. The Working Group adopted the following agenda:

(a) Election of officers

(b) Adoption of the agenda

(c) Consideration of revised draft articles of a
model law on international commercial arbitration

(cl) Other business

(e) Adoption of the report

DELIBERATIONS AND DECISIONS

12. The Working Group considered the following
draft provisions of a model law prepared by the
secretariat: tentative draft articles A to G, as contained
in document A/CN.9/WG.II/WP.44; revised draft
articles XIII to XXIV, as contained in document
A/CN.9/WG.II/WP.40; revised draft articles XXV to
XXX, as contained in document A/CN.9/WG.II/
WP.46; and redrafted articles I to XII, as contained in
document A/CN.9/WG.II/WP.45. The Working Group
requested the secretariat to redraft these articles in the
light of its discussion and decisions at the present
session.

13. The Working Group decided to hold its seventh
session from 6 to 17 February 1984 in New York, as
authorized by the Commission at its sixteenth session. 6

14. The Working Group was agreed that it was
desirable to establish corresponding language versions
of the text of the model law before it was sent to
Governments and international organizations for com
ments. The Working Group therefore requested the
secretariat to make the necessary arrangements for
convening a Drafting Group in connection with the
next session of the Working Group.

6Ibid.. para. 141.
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15. The Working Group was agreed that it would be
highly desirable to have summary records of its
deliberations in view of the fact that the Working
Group was now composed of all members of the
Commission and the main legislative work would be
undertaken in the Working Group.

16. As regards representation at the Working Group,
a concern was expressed that many developing countries
found it difficult, for financial reasons, to send dele
gates to the important meetings of the Group and that
measures should be considered for achieving wider
participation of delegates from such countries.

I. Consideration of revised draft articles A to G of a
model law on international commercial arbitration

(A/CN.9/WG.II/WP.44)

17. The Working Group considered revised draft
articles A to G on adaptation and supplementation of
contracts, commencement of arbitral proceedings, mini
mum contents of statements of claim and defence,
language in arbitral proceedings, court assistance in
taking evidence, termination of arbitral proceedings
and period for enforcement of arbitral award, as set
forth in document A/CN.9/WG.II/WP.44. These re
vised draft articles had been prepared by the secretariat
on the basis of the discussion and decisions of the
Working Group at its fifth session.?

A. Adaptation and supplementation ofcontracts

18. The text of article A as considered by the Working
Group was as follows:

"Article A

"Alternative A

"(1) The arbitral tribunal has the power to adapt or
supplement the contract upon request of a party
provided that the parties have [expressly] authorized
the arbitral tribunal [in writing] to do so; the arbitral
tribunal shall decide on the adaptation or supple
mentation of the contract in accordance with any
indication agreed upon by the parties as to [the
specific conditions under which the contract should
be adapted or supplemented] [the changed circum
stances to which the contract or certain provisions of
the contract should be adapted or any indication as
to the issues which should be regulated in the
contract].

"(2) The arbitral tribunal authorized to decide on
the adaptation or supplementation of the contract
shall apply [the provisions of this Law] [the pro
visions of articles ... of this Law].

"(3) [The decision of the arbitral tribunal adapting
or supplementing the contract] [The arbitral award in

1"Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233) paras. 15-45
(Yearbook 1983. part two, rn, D).

which the arbitral tribunal adapts or supplements the
contract] shall be binding on the parties and [the
parties shall give effect to it] [shall be carried out by
the parties] as an integral part of the contract."

"Alternative B

"(1) The person or persons appointed as arbitrators
have the power to adapt or supplement the contract
upon request of a party provided that the parties
[expressly] authorized him or them [in writing] to do
so; the person or persons shall decide on the
adaptation or supplementation of the contract in
accordance with any indication agreed upon by the
parties as to [the specific conditions under which the
contract should be adapted or supplemented] [the
changed circumstances to which the contract or
certain provisions of the contract should be adapted
or any indication as to the issues which should be
regulated in the contract].

"(2) The person or persons authorized to decide on
the adaptation or supplementation of the contract
shall apply [the provisions of this ,Law by analogy]
[the provisions of articles ... of this Law by analogy].

"(3) The decision adapting or supplementing the
contract shall be binding on the parties and [the
parties shall give effect to it] [shall be carried out by
the parties] as an integral part of the contract."

19. The Working Group recognized the usefulness of
procedures to which parties, in particular parties to
long-term contracts, might resort in order to have their
contracts adapted or supplemented and also recognized
that procedural safeguards contained in such pro
cedures would enhance legal certainty in international
trade. For this reason some support was expressed for a
provision in the model law granting the power to the
arbitral tribunal to adapt and supplement contracts.
Since some legal systems already granted such power to
arbitral tribunals, unification of rules on this power was
considered desirable. It was also felt that, once rules on
the power of arbitral tribunals to adapt and supplement
contracts had been internationally agreed in a model
law, such rules would be more acceptable to States
which had no provisions on or did not allow adaptation
and supplementation of contracts in the framework of
arbitration.

20. However, after extensive discussion, the view
prevailed that adaptation and supplementation of
contracts should not be dealt with in the model law. It
was pointed out that there was no need for regulating
this question in the model law since many legal systems
already provided, outside the domain of arbitration,
mechanisms for third party assistance in adapting and
supplementing contracts. Also, there were great diffi
culties in unifying arbitral procedures on adaptation
and supplementation of contracts.

21. It was further noted that in adaptation and
supplementation of contracts it was difficult to separate
questions pertaining to procedural law and questions
pertaining to substantive law and that, therefore, the
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model law, as a system of procedural rules, should not
contain rules which may touch upon substantive rights
of the parties. This difficulty in separating procedural
and substantive questions would cause problems in
interpretation of such rules. However, while recognizing
this difficulty, it was noted by others that it should and
could be made clear in the model law that only
procedural aspects were regulated without regulating
substantive conditions for adapting or supplementing a
contract.

22. In regard of the practical effects of a rule on
adaptation and supplementation of contracts it was also
observed that in international trade suppliers of equip
ment and large industrial works were often economi
cally stronger than buyers and that procedures for
adaptation and supplementation of contracts might be
used to the advantage of suppliers.

23. There was general agreement that the discussion in
the Working Group was useful because it revealed the
complexity of problems relating to adaptation and
supplementation of contracts and possible solutions to
these problems. This might prompt national legislators
to adopt rules on adaptation and supplementation of
contracts or improve existing rules taking into account
the needs of modern international trade. Once national
rules in this field and practice on the basis of such rules
would be more developed, a harmonization might be
achieved more easily.

B. Commencement ofarbitral proceedings

24. The text of article B as considered by the Working
Group was as follows:

"Article B

"Unless otherwise agreed by the parties, the arbitral
proceedings shall be deemed to commence on the
date at which a request that a dispute be referred to
arbitration is received by the respondent provided
that such a request [sufficiently] identifies the claim."

25. The Working Group was of the view that article B
defining the moment of the commencement of arbitral
proceedings was useful.

26. There was wide support for the deletion of the
word "sufficiently" placed between square brackets
because it might cause unnecessary disputes in its
interpretation.

27. It was observed that a request for arbitration in
order to commence arbitral proceedings necessarily had
to identify the claim and, since vague requests for
arbitration could not commence arbitral proceedings,
the requirement that a request for arbitration had to
identify the claim should not be cast in the form of a
proviso.

28. The prevailing view in the Working Group was
that a general rule, modelled on article 2 (1) of the
UNCITRAL Arbitration Rules, on the date when a

notice or other communication is deemed to have been
received was useful and should be included in the model
law.

C. Minimum contents ofstatements of claim
and defence

29. The text of article C as considered by the Working
Group was as follows:

"Article C

"(1) The claimant shall state the facts supporting
his claim, the points at issue and the relief or remedy
sought. The respondent shall state his defence in
respect of these particulars. [The parties may annex
to their statements all documents they deem relevant
or may add a reference to the documents or other
evidence they will submit.]

"[(2) Unless otherwise agreed by the parties, the
statements of the claimant and the respondent
[, made in accordance with the preceding paragraph,]
shall be communicated to the other party and to each
of the arbitrators within a period of time to be
determined by the arbitral tribunal.]

"[(3) During the course of the arbitral proceedings
either party may amend or supplement his claim or
defence unless the arbitral tribunal considers it
inappropriate to allow such amendment having
regard to the delay in making it or prejudice to the
other party or any other circumstances.]"

Paragraph (1)

30. There was wide support in the Working Group for
the policy of this paragraph including the provision in
square brackets. However, it was noted that it might be
too onerous for the claimant to state all points at issue
already at this stage of the proceedings since he might
become aware of all such points only after he had been
fully informed about the defences the other party
intended to raise.

Paragraph (2)

31. There was wide support in the Working Group for
the policy of this paragraph. It was noted that the
wording of this paragraph would have to be aligned with
the wording of article XVII (3) in document A/CN.9/
WG.II/WP.40 (Yearbook 1983, part two, Ill, D, 1). It
was also noted that the words between square brackets
were not necessary and could be omitted.

32. A suggestion was made that it should be made
clear in this paragraph whose duty it was to communi
cate the statements to the other party.

Paragraph (3)

33. There was general support in the Working Group
for this paragraph. It was noted, however, that the
question whether this provision was mandatory or not
would be discussed in the context of article I ter (as
contained in document A/CN.9/WG.II/WP.45) when
the question of mandatory and non-mandatory charac-
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ter of individual provisions of the model law would be
considered generally.

D. Language in arbitral proceedings

34. The text of article D as considered by the Working
Group was as follows:

"Article D

"( I) The parties are free to agree on the language or
languages to be used in the arbitral proceedings.
Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the
proceedings. This agreement or determination, unless
otherwise specified therein, shall apply to any written
statement by a party, any oral hearing, and any
award, decision or other communication by the
arbitral tribunal.

"(2) The arbitral tribunal may order that any
documentary evidence shall be accompanied by a
translation into the language or languages agreed
upon by the parties or determined by the arbitral
tribunal."

35. There was general support in the Working Group
for the policy of this article.

36. A view was expressed that the wording was
unnecessarily detailed in listing and distinguishing cases
to which the agreement on or the determination of the
language or languages of the proceedings applied and
cases in which the arbitral tribunal may order a
translation and that maximum flexibility should be left
to the parties and the arbitral tribunal in agreeing on or
determining this issue. However, the view prevailed that
the present wording should be retained because, in view
of the great practical importance of the language used
in arbitral proceedings, it was useful to draw the
attention of the parties to different instances in which
the agreed or determined language could affect their
position in the proceedings.

E. Court assistance in taking evidence

37. The text of article E as considered by the Working
Group was as follows:

"Article E

"( l) The arbitral tribunal or a party [with the
approval of the arbitral tribunal] may request from
[a court] [the Court specified in article V] assistance
in taking evidence. The court shall execute such a
request by either taking the evidence itself or by
ordering a party or a third person to give evidence to
the arbitral tribunal.

"(2) Where an arbitration takes place outside this
State, the arbitral tribunal or a party [with the
approval of the arbitral tribunal] may submit such a
request through a court of the State where the
arbitration takes place. Such a request shall be
treated by the court referred to in paragraph (1) as a
request by that foreign court."

Paragraph (1)

38. There were divergent views in the Working Group
on the question whether it was useful to have a
provision on court assistance in the State where the
arbitration took place. Under one view opposing the
inclusion of a provision on court assistance in the
model law, such a provision would encourage dilatory
tactics by making requests for assistance to courts and,
also, it would be contrary to the private nature of
arbitration to involve courts in taking evidence. How
ever, the prevailing view was that such a provision
would be useful because it would enable the parties to
obtain relevant evidence when a person would not
comply with a request to give such evidence. A
suggestion was made to indicate in that paragraph that
court assistance included the possibility of a request by
a court to a foreign competent body to gather evidence
in that foreign State.

39. The proponents of the prevailing view suggested
that it was necessary to prevent the possibility of abuse
of court assistance. Under one view this could be
achieved by adopting the words in the first square
brackets according to which the arbitral tribunal had to
approve the request for court assistance because an
arbitral tribunal would not have an interest in de
liberately abusing court assistance. Under another view
abuse could only be prevented by more detailed rules
specifying the grounds on which a court could refuse to
give assistance; such detailed rules could either be made
applicable by reference to domestic rules on court
assistance or by including appropriate rules in the
model law.

40. Some representatives suggested that only parties
may request court assistance and the arbitral tribunal
should not have a right to refuse to approve a request
for court assistance nor should it be engaged in
gathering evidence to be used in arbitral proceedings
because this would be contrary to the adversary
principle according to which the parties have to
produce evidence in support of their case.

41. The Working Group requested the secretariat to
prepare alternative wordings in the light of the
discussion.

Paragraph (2)

42. Divergent views were expressed in the Working
Group on the question whether the model law should
have a provision on international court assistance in
taking evidence. Under one view it was desirable to
include in the model law a unilateral obligation of
domestic courts to give assistance to foreign arbitral
tribunals because this would facilitate the functioning
of international commercial arbitration. However, the
view prevailed that it was not feasible for a model law
on arbitration to regulate such a complex matter.

43. In support of the prevailing view it was noted that
international court assistance in taking evidence was an
issue which fell within the domain of international
co-operation between States and that such international
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co-operation could only be achieved in a satisfactory way
by international instruments such as conventions or
bilateral treaties. An acceptable system of international
court assistance could not be established unilaterally
through a model law since the principle of reciprocity
and bilaterally or multilaterally accepted procedural
rules were essential conditions for the functioning of
such a system.

44. It was further noted that, even if a unilateral
system of international court assistance could be
established, it would be necessary to include in the
model law more detailed procedural rules and that this
would not be in balance with other parts of the model
law where procedure was not provided in such detail. It
was also observed that conditions for giving court
assistance to an arbitral tribunal in a foreign State
might have to touch upon issues which were in the
domain of the respective foreign procedural law and
that such interference with foreign procedural rules was
to be avoided.

45. However, the view favouring the inclusion of a
provision on international court assistance in the model
law suggested that it was feasible for the model law to
have a provision in the context of domestic law on the
status of requests made from abroad without interfering
with procedural rules of foreign States.

46. The Working Group decided to reconsider the
matter at its next session and requested the secretariat
to redraft this provision in the light of the discussion.

F. Termination ofarbitral proceedings

47. The text of article F as considered by the
Working Group was as follows:

"Article F

"( I) The arbitral proceedings are terminated:

"(a) by the [making] [delivery] of the final award
which constitutes or completes the disposition of all
claims submitted to arbitration; or

"(b) by an agreement of the parties that the
arbitral proceedings are to be terminated; or

"(c) by an order of the arbitral tribunal in
accordance with paragraph (2) of this article.

"(2) After having given suitable notice to the
parties, the arbitral tribunal shall issue an order for
the termination of the arbitral proceedings when the
claimant withdraws his claim or if for any other
reason the continuation of the proceedings becomes
unnecessary or inappropriate.

"(3) The mandate of the arbitral tribunal is termi
nated with the termination of the arbitral proceedings,
subject to the provisions of article XXIV."

General considerations

48. Some support was expressed for the deletion of
this article because it was not necessary to regulate in

such detail the ending of the mandate of the arbitral
tribunal. However, the view prevailed that the article
should be retained since there may be other cases where
the moment of termination of arbitral proceedings may
be important, like, for example, the continuation of the
running of a limitation period or the possibility to
institute legal proceedings before another forum on the
same dispute.

Paragraph (1)

49. The Working Group adopted subparagraph (a)
with the word "making" instead of the word "delivery".

50. Regarding subparagraph (b) it was suggested that
the wording should define more clearly the moment of
the termination of the arbitral proceedings. It was also
suggested that subparagraph (b) should make clear
whether an agreement of the parties to terminate
arbitral proceedings covered only specific agreements to
that effect or also cases where the parties had agreed in
advance on a deadline for making the award.

51. Regarding subparagraph (c) it was suggested that,
while the arbitral tribunal should be under an obliga
tion to issue an order for the termination of the
proceedings, in the absence of such an order the
interested party should have a possibility to establish
that the proceedings had terminated.

Paragraph (2)

52. The Working Group was of the view that the
withdrawal of a claim should not ipso facto terminate
arbitral proceedings since the defendant might have a
legitimate interest in a final settlement of the dispute.

Paragraph (3)

53. There was general support for paragraph (3) of
this article. It was noted that this paragraph should
include a reference to article XXX (3) as suggested in
footnote 16 of document A/CN.9/WG.II/WP.44.

G. Periodfor enforcement ofarbitral awards

54. The text of article G as considered by the Working
Group was as follows:

"Article G

"Enforcement of an arbitral award shall be refused if
the request is made after ten years have elapsed from
the date at which the award was [made] [received by
the party requesting the enforcement] [received by
the party against whom enforcement is sought].
[However, if the award contains an obligation which
is to be performed later than two years after the date
at which the award was made, the period for
enforcement commences to run on the date at which
the obligation is to be performed.]"

55. Some support was expressed for the policy of this
article because a time period for enforcement of arbitral
awards would contribute to certainty in international
trade.
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56. However, the view prevailed that the model law
should not contain a provision on this point. In support
of this view it was noted that many legal systems
already had rules on the period for enforcement of
arbitral awards, either by assimilating for this purpose
arbitral awards to court judgments or by special
legislation. Harmonization of these rules would be
difficult to achieve since they were based on differing
national policies closely linked to procedural law
aspects of States.

II. Consideration of revised draft articles XIII to XXIV
(AlCN.9/WG.II/WP.40)b

57. The Working Group proceeded to a consideration
of revised draft articles XIII to XXIV of a model law
on international commercial arbitration, as set forth in
document A/CN.9/WG.II/WP.40. These revised draft
articles had been prepared by the secretariat on the
basis of the discussion and decisions of the Working
Group at its fourth session.8

Article XIII

58. The text of article XIII as considered by the
Working Group was as follows:

"Article XIII

"(1) The arbitral tribunal has the power to rule on
its own jurisdiction, including any objections with
respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause
which forms part of a contract shall be treated as an
agreement independent of the other terms of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration clause.

"(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
[statement of defence or, with respect to a counter
claim, in the reply to the counter-claim] [reply to the
claim or the counter-claim]. A party is not precluded
from raising such plea by the fact that he has
appointed, or participated in the appointment of, an
arbitrator. A plea that the arbitral tribunal has
exceeded its terms of reference shall be raised
promptly after the matter, allegedly outside the
mandate, is taken up. The arbitral tribunal may
admit a later plea if it deems the delay justified.

"(3) The arbitral tribunal may rule on a plea
referred to in paragraph (2) either as a preliminary
question or in the final award. In either case, a ruling
by the arbitral tribunal that it has jurisdiction may be
contested by any party only in an action for setting
aside the arbitral award. [A ruling by the arbitral
tribunal that it has no jurisdiction may be contested
by any party within 30 days before the Court
specified in article V]."

bYearbook 1983. part two, Ill, D, I.

8"Report of the Working Group on International Contract
Practices on the work of its fourth session" (A/CN.91232; Yearbook
1983, part two, Ill, A).

Paragraph (1)

59. The Working Group adopted this paragraph.

Paragraph (2)

60. The Working Group adopted this paragraph,
subject to the following modifications. In the first
sentence, the wording between the first square brackets
was preferred to the alternative wording between the
second square brackets. In the penultimate sentence,
the words "taken up" were considered as too vague;
accordingly, the secretariat was requested to propose a
clearer wording.

61. In this connection, a question was raised as to the
legal consequences of the failure of a party to invoke
lack of jurisdiction in accordance with paragraph (2). If
the legal consequence was that such party was pre
cluded from later invoking lack of jurisdiction, it was
doubted whether such solution was compatible with
paragraph (1) (a) of article XXVII or XXVIII and
article XXX (1) under which lack of a valid arbitration
agreement could be relied on, although it was recog
nized that such reliance might be limited by operation
of the waiver rule embodied in draft article I quater. It
was felt that this question could appropriately be dealt
with in an overall review of the various provisions of
the model law relating to jurisdiction and validity of
arbitration agreement.

Paragraph (3)

62. The Working Group accepted the policy under
lying this paragraph, except for the last sentence which
was placed between square brackets.

63. As regards this last sentence, there was some
support for allowing a party to contest before a court
the ruling of an arbitral tribunal that it has no
jurisdiction. It was suggested that the aim of such
recourse need not be to have the same arbitrators
continue the proceedings but could be limited to a
decision on the existence ofa valid arbitration agreement.

64. The prevailing view, however, was that the last
sentence of paragraph (3) should not be retained. It was
stated that the ruling of an arbitral tribunal that it
lacked jurisdiction was final and binding as regards
thesearbitral proceedings but did not finally settle the
question whether the substantive claim was to be
decided by a court or by an arbitral tribunal. It was
also suggested that the substantive claim would conse
quently be submitted to a court which would then be
able to rule on this question. Yet another view was that
any formal ruling by the arbitral tribunal was in the
form of an award against which a party might bring an
action for setting aside, although it was noted by others
that the present wording of draft article XXX did not
make it sufficiently clear whether such an award would
be covered.

65. One delegation proposed to add to article XIII a
paragraph along the lines of previous draft para
graph (3) of article 28 (set forth in document A/CN.9/
WG.II/WP.38; Yearbook 1983, part two, Ill, B, 2).
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Suggested new paragraph (4)

66. The Working Group considered in this context the
revised version of paragraph (3) of article IV which the
secretariat had suggested as new paragraph (4) of article
XIII (see A/CN.9/WG.II/WP.45, footnote 17):

"(4) Where, after arbitral proceedings have com
menced, a party invokes before a court lack of
jurisdiction of the arbitral tribunal, whether impliedly
by bringing a substantive claim or expressly by
requesting a decision on the jurisdiction of the
arbitral tribunal directly from the court without first
raising this plea before the arbitral tribunal, the
arbitral tribunal may continue the proceedings while
the issue is pending with the court."

67. The Working Group agreed with the two policies
underlying this provision. One policy was that the
arbitral tribunal should be empowered to continue the
proceedings while the question of its jurisdiction was
pending with a court, although it was understood that
this provision should not preclude a court from
ordering a stay or suspension of the arbitral pro
ceedings. The other policy was that a party had the
right, in addition to the plea regulated in paragraphs (2)
and (3) of article XIII, to request a ruling on the
competence of the arbitral tribunal directly from a
court.

68. It was felt, however, that the wording of para
graph (4) was not sufficiently clear, in particular, as
regards its relationship to article IV. It was suggested,
therefore, to deal separately with the case where lack of
jurisdiction was invoked impliedly by bringing a sub
stantive claim before the court, which was dealt with in
article IV, and, on the other side, with the case where
the question of competence was expressly (and solely)
brought before the court. It was suggested that this
important right of the party-and the concurrent power
of the court-deserved a more direct expression and
treatment than at present accorded in draft para
graph (4). Finally, it was noted that this provision
would have to be examined in an over-all review of the
provisions relating to jurisdiction and validity of
arbitration agreement.

69. The Working Group requested the secretariat to
revise this provision in the light of the above discussion.

Article XIV

70. The text of article XIV as considered by the
Working Group was as follows:

"Article XIV

"Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order interim
measures for conserving, or maintaining the value of,
the goods forming the subject-matter in dispute, such
as their deposit with a third person or the sale of
perishable merchandise. The arbitral tribunal may
require [of a party or the parties] security for the

costs of such measures. If enforcement of any such
interim measure becomes necessary, the arbitral
tribunal may request [a competent court] [the Court
specified in article V] to render executory assistance."

71. The Working Group adopted the policy underlying
article XIV according to which the arbitral tribunal had
an implied power to order certain interim measures of
protection. While there was some support for the scope
of possible measures as laid down in article XIV, the
prevailing view was that this scope was too limited and
too much geared to only one type of transaction, i.e.
sale of goods. It was decided, therefore, to adopt' a
more general formula (e.g. "interim measures of pro
tection"), with a possible restriction to those measures
which the parties themselves could have achieved by
agreement, thus excluding any measures affecting the
rights of third parties.

72. Divergent views were expressed on the question of
enforceability as dealt with in the last sentence of article
XIV. Under one view, executory assistance by courts
was desirable and should be available not only to the
arbitral tribunal but also to a party, in particular the
one favoured by the interim measure. Under another
view, which the Working Group adopted after delibera
tion, the last sentence should be deleted since it dealt in
an incomplete manner with a question of national
procedural law and court competence and was unlikely
to be accepted by many States. It was noted that the
model law, in its article IV (2), envisaged enforcement
of interim measures ordered by a court and that the
power of the arbitral tribunal under article XIV was of
practical value even without executory assistance by
courts. It was understood that the deletion of the last
sentence should not be read as a preclusion of such
executory assistance in those cases where a State was
prepared to render such assistance under its procedural
law.

Article XV

73. The text of article XV as considered by the
Working Group was as follows:

"Article XV

"(1) Subject to the provisions of article XVII (1)
[(a),] (b), (2), (3), [(5)], the parties are free to [agree
on] [determine, either directly or by reference to
arbitration rules,] the procedure to be followed by
the arbitral tribunal in conducting the proceedings.

"(2) Failing such agreement [on the respective point
at issue], the arbitral tribunal may, subject to the
provisions of this Law, conduct the arbitration in
such manner as it considers appropriate, provided
that the parties are treated with equality and that
each party is given a full opportunity of presenting
his case. The power conferred upon the arbitral
tribunal includes the power to determine the admis
sibility, relevance, materiality and weight of any
evidence."
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Paragraph (l)

74. The Working Group adopted paragraph (1) in the
following modified form:

"Subject to the provisions of this Law, the parties are
free to agree on the procedure to be followed by the
arbitral tribunal in conducting the proceedings."

Paragraph (2)

75. The Working Group adopted paragraph (2) subject
to the deletion of the words placed between square
brackets. The Working Group reaffirmed its view that
the power conferred upon the arbitral tribunal by this
paragraph includes the power to adopt its own rules of
evidence. While some considered it desirable to express
this understanding in the last sentence, the prevailing
view was that the present wording of this sentence
already covered this point in sufficient clarity.

Article XVI

76. The text of article XVI as considered by the
Working Group was as follows:

"Article XVI

"(I) The parties are free to agree on the place where
the arbitration is to be held. Failing such agreement,
the place of arbitration shall be determined by the
arbitral tribunal [, having regard to the circumstances
of the arbitration].

"(2) Notwithstanding the provisions of the pre
ceding paragraph the arbitral tribunal may [, unless
otherwise agreed by the parties,] meet at any place it
deems appropriate for

"(a) hearing witnesses;

"(b) consultations among its members;

"(c) the inspection of goods, other property or
documents. "

Paragraph (l)

77. The Working Group adopted paragraph (1) subject
to the deletion of the words placed between square
brackets.

Paragraph (2)

78. The Working Group adopted the policy under
lying paragraph (2) which allowed the arbitral tribunal,
subject to contrary agreement by the parties, to meet
for certain purposes at places other than the place of
arbitration. It was felt that the need for meeting at
another place may not only arise with regard to the
types of meeting listed under (a), (b) and (c) but also,
for example, for hearings of experts or normal hearings
with the parties. It was suggested, therefore, to adopt a
more general formula which would also cover such
other meetings.

79. On the other hand, a concern was expressed that
such wide powers of the arbitral tribunal might be in
conflict with the expectations of the parties when

agreeing on the place of arbitration, taking into account
considerations of convenience and costs.

Article XVII

80. The text of article XVII as considered by the
Working Group was as follows:

"Article XVII

"(1) [Failing agreement by the parties,] the arbitral
tribunal shall decide whether to hold hearings or
whether the proceedings shall be conducted on the
basis of documents and other materials. However, if
a party so requests,

"(a) the arbitral tribunal shall, at the appropriate
stage of the proceedings, hold hearings for the
presentation of evidence by witnesses, including
expert witnesses, or for oral argument [on the
substance of the dispute];

"(b) any expert, appointed by the arbitral tribunal,
after delivery of his written or oral report, shall be
heard at a hearing where the parties have the
opportunity [to be present,] to interrogate the expert
and to present expert witnesses in order to testify on
the points at issue.

"(2) In order to enable the parties to be present at
any hearing and any meeting of the arbitral tribunal
for inspection purposes, they shall be given [suffi
cient] notice [thereof at least 40 days in advance].

"(3) All documents or information supplied to the
arbitral tribunal by one party shall be [communi
cated] [made available] to the other party. Also any
expert report or other document, on which the
arbitral tribunal may rely on in making its decision,
shall be made available to the parties.

"(4) [Unless otherwise agreed by the parties,] the
arbitral tribunal may appoint one or more experts to
report to it on specific issues to be determined by the
tribunal.

"(5) The parties shall give the expert any relevant
information or produce for his inspection any rele
vant documents or goods that he may require of
them. [Any dispute between a party and such expert
as to the relevance of the required information or
production shall be referred to the arbitral tribunal
for decision.]"

Paragraph (1)

81. The Working Group adopted paragraph (1) subject
to the following modifications. While some support was
expressed for deleting the introductory phrase "Failing
agreement by the parties", the prevailing view was to
retain such a proviso, however in a different wording:
"Subject to any contrary agreement by the parties". As
regards subparagraph (a), the Working Group decided
not to retain the wording placed between square
brackets. As regards subparagraph (b), the Working
Group also decided to delete the words placed between
square brackets, although there was some support for
retaining them.
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Paragraph (2)

82. The Working Group adopted this paragraph with
the word "sufficient" placed between the first square
brackets and, accordingly, without the alternative
wording placed between the second square brackets
since a fixed time-period was considered as inappro
priate in view of the great variety of cases.

Paragraph (3)

83. The Working Group adopted this paragraph with
the word "communicated" placed between the first
square brackets in lieu of the alternative wording
"made available". The same preference was expressed
with regard to the second sentence where, accordingly,
the words "made available" are to be replaced by the
word "communicated". It was noted that the paragraph
laid down the important principle that each party
should receive all relevant documents or information
without, however, regulating the mechanics of how
precisely and by whom the documents would have to be
communicated to the party.

Paragraph (4)

84. The Working Group adopted this paragraph with
the proviso placed between square brackets. It was
suggested, however, that any contrary agreement had to
be concluded before the appointment of the arbitrators
so that any arbitrator when accepting his mandate
would know about the restriction on his power to
appoint experts.

Paragraph (5)

85. The Working Group adopted the first sentence of
this paragraph. It decided to delete the second sentence
placed between square brackets since it dealt in an
unsatisfactory manner with a detail question not
appropriate for inclusion in a law. A suggestion was
made that in this article consideration be given, under
appropriate circumstances, to safeguarding trade secrets.

Article XVIII

86. The text of article XVIII as considered by the
Working Group was as follows:

"Article XVIII

"Alternative A:

"[Unless otherwise agreed by the parties], if, without
showing sufficient cause for the failure,

"(a) the claimant fails to communicate his state
ment of claim within the period of time stipulated by
the parties or fixed by the arbitral tribunal, the
arbitration proceedings shall be terminated [and the
costs of the arbitration be borne by the claimant];

"(b) the respondent fails to communicate his
statement of defence within the period of time [of not
less than 40 days as] stipulated by the parties or fixed
by the arbitral tribunal, [this [may] [shall] be treated

as a denial of the claim and] the arbitration
proceedings shall continue;

"(c) a party, duly notified in accordance with
article XVII (2), fails to appear at a hearing, the
arbitral tribunal may proceed with the arbitration;

"(d) a party fails to produce documentary evi
dence, after having been invited to do so within a
specified period of time of not less than 40 days, the
arbitral tribunal may make the award on the evi
dence before it."

"Alternative B:

"Even if, without showing sufficient cause for the
failure, the respondent fails to communicate his
statement of defence, or a party fails to appear at a
hearing or to produce documentary evidence, although
an invitation to do so had been sent at least 40 days
in advance, the arbitral tribunal may continue the
proceedings and make the award, unless default
proceedings are excluded by agreement of the parties."

87. The Working Group considered whether alterna
tive A of article XVIII or the shorter version presented
as alternative B was more appropriate for inclusion in
the model law. There was some support for alternative
A since it provided more detailed rules on the im
portant subject of default proceedings. The prevailing
view, however, was to include a more general provision
along the lines of alternative B, with one or two points
added from alternative A.

88. A point to be included is the claimant's failure to
communicate his statement of claim (or to state his
case) as covered by subparagraph (a) of alternative A.

89. Another point which was noted as missing in
alternative B was the possible assessment by the arbitral
tribunal of the respondent's failure to communicate his
statement of defence. Divergent views were expressed as
to whether and, if so, in which way this point should be
regulated in the model law. Under one view, such
failure by the respondent may be treated as a denial of
the claim. Under another view, it was sufficient and
necessary to provide that such failure shall not be
treated as an admission of the claimant's allegations.
Under yet another view, the arbitral tribunal should be
given full discretion by not providing any rule on the
legal assessment of such failure. The Working Group
was agreed that this question should be decided at its
next session in the light of draft provisions prepared by
the secretariat.

90. The Working Group was also agreed that the
provision should not contain any fixed time-period. In
view of the great variety of cases, it was more
appropriate to use a more flexible formula such as "a
reasonable time" or "sufficient time" or merely to refer
to the "time stipulated by the parties or fixed by the
arbitral tribunal". This would also include the possi
bility, which was generally supported, that any time
period could be extended by the arbitral tribunal in
appropriate cases.
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91. Finally, the Working Group adopted the view that
the provision should not be mandatory.

92. The Working Group requested the secretariat to
prepare a revised draft provision on the basis of the
above discussion, taking into account also the drafting
suggestions which were made during the deliberations.

Article XIX

93. The text of article XIX as considered by the
Working Group was as follows:

"Article XIX

"(1) The arbitral tribunal shal1 [decide the dispute
in accordance with such rules of law as may be
agreed by the parties] [apply the law designated by
the parties as applicable to the substance of the
dispute]. Any designation of the law or legal system
of a given State shall be construed, unless otherwise
expressed, as directly referring to the [pertinent]
substantive law of that State and not to its conflict of
laws rules.

"(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by
the conflict of laws rules which it considers applicable.

"(3) The arbitral tribunal shall decide in accordance
with the terms of the contract and shall take into
account the usages of trade applicable to the
transaction.

"(4) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorized it to do so."

Paragraph (l)

94. There was some support for the wording placed
between the second square brackets which was under
stood as referring to the law of one given State. The
prevailing view, however, was to adopt the wording
between the first square brackets, to which the words
"as applicable to the substance of the dispute" should
be added. The reference to "the rules of law" (instead
of "the law") was deemed preferable since it provided
the parties with a wider range of options and would, for
example, allow them to designate as applicable to their
case rules of more than one legal system, including rules
of law which had been elaborated on the international
level. While some representatives would have preferred
an even wider interpretation or an even broader
formula, to include, for example, general legal principles
or case law developed in arbitration awards, the
Working Group, after deliberation, was agreed that this
was too far-reaching to be acceptable to many States, at
least for the time being.

95. The Working Group noted that the word "perti
nent" placed between square brackets was designed to
refine the rule of interpretation, contained in the second
sentence, with regard to the case where a national legal
system had two bodies of law dealing with the same
subject-matter (e.g. law on domestic sale of goods and

law on international sale of goods). While some support
was expressed for retaining the word "pertinent" or
similar wording, the prevailing view was that it should
be deleted since it was self-evident or incomplete.

Paragraph (2)

96. There was considerable support for aligning this
paragraph with the solution adopted in paragraph (1)
and not to require the arbitral tribunal to apply conflict
of laws rules. A provision according to which the
arbitral tribunal "shall apply the rules of law it
considers appropriate" was deemed desirable not only
because it would be in harmony with paragraph (1) but
also because it would avoid the difficulties of applying
rules of private international law and because it would
better accord with present practices in international
commercial arbitration.

97. However, the prevailing view was to retain para
graph (2) in its present form. It was felt that a more
cautious approach in paragraph (2) was advisable in
view of the fact that paragraph (1) already presented a
rather progressive step. While recognizing the disparity
between the two paragraphs, it was deemed to be
acceptable in view of the fact that paragraph (1) was
addressed to the parties who could take advantage of the
wider scope while paragraph (2) was addressed to the
arbitral tribunal and applied only in the case where the
parties had not made their choice.

Paragraph (3)

98. There was some support for retaining paragraph
(3), though possibly with some modifications. For
example, it was suggested to align the reference to trade
usages with the provision of article 9 of the United
Nations Convention on Contracts for the International
Sale of Goods (Vienna, 1980). It was also suggested
that the reference to the terms of the contract (to be
redrafted as "terms of any agreement") should be
incorporated into paragraph (1) since this formed the
basis or starting-point of the decision of the dispute.

99. The prevailing view, however, was not to retain
this provision in view of the many questions and
concerns it raised. For example, the reference to the
terms of the contract could be misleading where such
terms were in conflict with mandatory provisions of law
or did not express the true intent of the parties. Also,
this reference did not belong in an article dealing with
the law applicable to the substance of the dispute and
was not needed in a law on arbitration, though
appropriate in arbitration rules. As regards the reference
to trade usages, the concerns related to the fact that
their legal effect and qualification was not uniform in
all legal systems. Also, where they derived from a
national law they were covered already by paragraph
(1) or (2).

Paragraph (4)

100. The Working Group adopted this paragraph,
although it was recognized that this type of arbitration
was not known in all legal systems.
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Article XX

101. The text of article XX as considered by the
Working Group was as follows:

"Article XX

"(1) When there are three [or another uneven
number of] arbitrators, any award or other decision
of the arbitral tribunal shall be made, unless other
wise agreed by the parties, by [a majority of the
arbitrators, i.e.] more than half of all appointed
arbitrators [, provided that all arbitrators had the
opportunity to take part in the deliberations leading
to the award or decision].

"(2) However, in the case of questions of pro
cedure, when there is no majority or when the
arbitral tribunal so authorizes, a presiding arbitrator
may decide on his own, subject to revision, if any, by
the arbitral tribunal."

Paragraph (1)

102. The Working Group adopted the majority
principle embodied in this paragraph. It was agreed
that the wording of this provision could be simplified
along the following lines: "In arbitration proceedings
with more than one arbitrator, any award or other
decision of the arbitral tribunal shall be made, unless
otherwise agreed by the parties, by a majority of all its
members".

103. In view of the importance of the decisions
covered by paragraph (1), the Working Group did not
adopt a suggestion according to which paragraph (I)
should adopt the approach of paragraph (2) and give
the presiding arbitrator the decisive vote if there was no
majority for a decision envisaged in that paragraph.

Paragraph (2)

104. The Working Group adopted the principle that
questions of procedure, for the sake of expediency and
efficiency, may be left to a presiding arbitrator, provided
that the arbitral tribunal or the parties had authorized
him to do so. It was agreed that, once this authoriza
tion had been given, an individual decision on pro
cedure should not be subject to revision by the arbitral
tribunal.

Article XXI

105. The text of article XXI as considered by the
Working Group was as follows:

"Article XXI

"(1) If, during the arbitration proceedings, the
parties agree on a settlement of the dispute, the
arbitral tribunal shall either terminate the arbitration
proceedings or, if requested by the parties and
accepted by the tribunal, record the settlement in the
form of an arbitral award on agreed terms.

"(2) An award on agreed terms shall be made in
accordance with the provisions of article XXII and

shall state that it is an award. Such an award has the
same status and executory force as any other award
on the merits of the case."

Paragraph (1)

106: The Working Group adopted this paragraph,
subject to improvement of its wording along the
foll~wing lines: "If, during arbitration proceedings, the
parties settle the dispute, the arbitral tribunal shall
terminate the proceedings and, if requested by the
parties and not objected to by the arbitral tribunal,
record the settlement in the form of an arbitral award
on agreed terms".

Paragraph (2)

107. The Working Group adopted this paragraph. It
was noted that the last sentence might later have to be
modified in order to qualify this statement as regards
reasons for recourse against such an award or its
enforcement.

Article XXII

108. The text of article XXII as considered by the
Working Group was as follows:

"Article XXII

"(1) An award shall be made in writing and shall be
signed by the arbitrator or arbitrators. In arbitration
proceedings with more than one arbitrator [, if the
signature of one or more arbitrators cannot be
obtained,] the signatures of more than half of all
appointed arbitrators shall suffice, provided that the
fact and the reason for the missing signature or
signatures are stated.

"(2) The arbitral tribunal shall state the reasons
upon which the award is based, unless the parties
have agreed that no reasons are to be given or the
award is an award on agreed terms under article XXI.

"(3) An award shall state the place of arbitration
[as referred to in article XVI]. The award shall be
deemed [irrebuttably] to have been made at that
place and on [the] [any] date indicated therein.

"(4) After an award is made, a copy thereof signed
by the arbitrators in accordance with paragraph (1)
of this article shall be communicated to each party."

Paragraph (1)

109. The Working Group adopted this paragraph,
subject to improvement of the wording of its second
sentence along the following lines: "In arbitration
proceedings with more than one arbitrator, the signa
tures of the majority of all members of the arbitral
tribunal shall suffice, provided that the reason for any
missing signature is stated".

Paragraph (2)

110. The Working Group adopted this provision.
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Paragraph (3)

111. The Working Group noted that the date and the
place at which an arbitral award was made was of great
importance, in particular, with regard to its recognition
and enforcement and any possible recourse against such
award.

112. As regards the date, the Working Group decided
to require in paragraph (3) that "the award shall state
its date".

113. As regards the place, the Working Group adopted
the principle that the award shall be made at the place
of arbitration as determined pursuant to article XVI
(1). However, divergent views were expressed as to how
one could best link this principle with the requirement
of establishing clearly the place at which the award was
made.

114. Under one view, the above principle should be
embodied in the model law as a rule binding on the
arbitral tribunal, followed by a provision according to
which the award shall state the place at which it is
made. The prevailing view, however, was to adopt the
approach taken in paragraph (3), i.e. to require that the
award state the place of arbitration as determined
pursuant to article XVI (1), followed by a provision
according to which the award shall be deemed to have
been made at that place. It was noted that the making
of the award was a legal act which in practice was not
necessarily one factual act but, for example, done in
deliberations at various places, by telephone conversa
tion or correspondence.

115. While there was some support for retaining the
word "irrebuttably", the prevailing view was in favour
of its deletion. It was understood, however, that such
deletion should not be construed as making the
presumption rebuttable.

Paragraph (4)

116. The Working Group adopted this paragraph.

Article XXIII

117. The text of article XXIII as considered by the
Working Group was as follows:

"Article XXIII

"Alternative A:

"The [making] [delivery] of the final award, which
constitutes or completes the disposition of all claims
submitted to arbitration, terminates the mandate of
the arbitral tribunal, subject to the provisions of
article XXIV."

"Alternative B:

"Where the arbitral tribunal makes an award which
[is not intended to] [does not] constitute a final
disposition of the substance of the dispute, the
making of such an award (for example, an interim,

interlocutory, or partial award) does not terminate
the mandate of the arbitral tribunal."

118. There was some support for alternative B since it
addressed in a more direct manner the question which
the article was intended to answer, i.e. to make clear
that the making of, for example, interim, interlocutory
or partial awards did not terminate the mandate of the
arbitral tribunal. The prevailing view, however, was in
favour of the approach taken in alternative A. Yet, it
was deemed desirable to express in some provision of
the model law in positive terms that an arbitral tribunal
had the power to render awards or decisions of the kind
listed by way of example in alternative B.

119. It was noted that the rule in alternative A did not
add anything to what was provided in (the more
recently drafted) article F, paragraphs (1) (a) and (3).
There was, thus, no need for maintaining article XXIII,
unless it was used for incorporating the above idea
concerning interim and similar awards or article F itself
was later reconsidered and changed.

Article XXIV

120. The text of article XXIV as considered by the
Working Group was as follows:

"Article XXIV

"(1) Within thirty days after the receipt of the
award, [unless another period of time has been
agreed upon by the parties,] a party, with notice to
the other party, may request the arbitral tribunal

"(a) to correct in the award any errors in
computation, any clerical or typographical errors or
any errors of similar nature; the arbitral tribunal
may, within thirty days after the communication of
the award, make such corrections on its own initia
tive; and

"(b) to give, within forty-five days, an interpreta
tion of a specific point or part of the award [; such
interpretation shall form part of the award].

"(2) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request the
arbitral tribunal, within thirty days after the receipt
of the award, to make an additional award as to
claims presented in the arbitration proceedings but
omitted from the award; if the arbitral tribunal
considers such request to be justified and that the
omission can be rectified without any further hearings
or evidence, it shall complete its award within sixty
days after the receipt of the request.

"(3) The provisions of article XXII shall apply to a
correction or interpretation of the award or to an
additional award."

Paragraph (1)

121. The Working Group adopted this paragraph
including the wording between the two square brackets,
subject to possible revision of the time-periods fixed
therein. It was felt that the different time-periods for
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the various actions envisaged in this and the following
paragraph should be harmonized. It was also noted that
these time-periods should be taken into account when
considering the length of the time-period during which
an action may be brought under article XXX for setting
aside or remission.

Paragraph (2)

122. The Working Group adopted this paragraph. It
was noted with approval that this paragraph provided
for the making of an additional award only if no
further hearings or evidence were required.

Paragraph (3)

123. The Working Group adopted this paragraph.

Ill. Consideration of revised draft articles XXV to XXX
(A/CN.9/WG.II/WP.46)

124. The Working Group proceeded to a considera
tion of revised draft articles XXV to XXX of a model
law on international commercial arbitration, as set
forth in document AICN.9/WG.II/WP.46. These re
vised draft articles had been prepared by the secretariat
on the basis of the discussion and decisions of the
Working Group at its fifth session.9

General discussion

125. The Working Group was agreed that it was
desirable to discuss general matters of policy before
embarking upon a detailed consideration of the revised
draft articles on recognition and enforcement of arbitral
awards and on recourse against such awards. The main
questions of policy, which were inter-related, were
(a) whether the model law should contain provisions on
recognition and enforcement of awards made in the
territory of the State of the model law and of awards
made outside that State, (b) if so, whether and to what
extent separate treatment of these two categories was
necessary and justified, and (c) how closely any
provisions on recognition and enforcement should
follow the corresponding articles of the 1958 New York
Convention.

126. Divergent views were expressed on whether
provisions on recognition and enforcement should be
retained in the model law. Under one view, there was
no need for such retention .. In support of this view,
different reasons were advanced in respect of foreign
awards and of "domestic" awards.

127. It was pointed out that provisions concerning
foreign awards were not necessary in view of the
existence of the 1958 New York Convention, which

'''Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233) paras. 121
195 (Yearbook 1983. part two, rn, D).

many States adhered to. It was also noted that a
substantial number of these States had made use of the
reciprocity reservation, the effect of which should not
be adversely affected by any provision of the model
law. Furthermore, States which were not members to
that Convention were unlikely to adopt the very similar
provisions of the model law (i.e. articles XXVI and
XXVIII). Finally, these provisions were thought to give
rise to uncertainty and possible conflicts with that
Convention.

128. As regards recognition and enforcement of
"domestic" awards, it was stated that this matter was
satisfactorily dealt with in the individual national laws
which often treated such awards like court decisions
rendered in the State. It was also pointed out that the
existing national laws often set less onerous conditions
than envisaged in the model law and, for example, did
not provide for a special procedure for obtaining
recognition or enforcement of "domestic" awards.
Finally, it was unacceptable to retain the system of
double control set forth in articles XXVII and XXX.

129. The prevailing view, however, was to include in
the model law provisions on recognition and enforce
ment of awards made within and outside the territory
of the State of the model law. One reason advanced in
support of this view was that a model law on
international commercial arbitration would be incom
plete if it did not regulate this important matter.
Another consideration, for which there was considerable
and apparently growing support, was that one should
strive for uniform treatment of all awards in interna
tional commercial arbitration irrespective of their place
of origin. Yet, the main reason supporting the prevailing
view was the conviction that the above concerns
expressed in opposition to any provisions on recogni
tion and enforcement did not necessitate or warrant
deletion of those articles.

130. As regards foreign awards, it was thought that
provisions in the model law which were not in conflict
with the 1958 New York Convention were useful by
establishing, for those States prepared to adopt them, a
supplementary network, though on a unilateral basis, of
recognition and enforcement of awards not falling
under a multilateral or bilateral treaty. In order to
avoid any conflict, it was suggested that the model law
should not adversely affect the reciprocity reservation
adopted by a substantial number of States members to
the 1958 New York Convention and that the provisions
of the model law should be closely modelled on the
corresponding articles of that Convention.

131. As regards awards made in the territory of the
State of the model law, provisions on recognition and
enforcement were deemed desirable for the sake of
unification and certainty, since the present treatment,
even if equated to that of court decisions, did not lead
to uniform results in all legal systems. It was also
pointed out that the "domestic" awards covered by the
model law were of a special nature in that they related
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to international commercial arbitration as defined in
article I.

132. The proponents of this view recognized that
articles XXV and XXVII envisaged more onerous
conditions than presently existing in a number of legal
systems and suggested, therefore, that these provisions
should be seen as setting maximum standards which
would allow States to require less than provided
therein. Furthermore, it was proposed to reconsider
the contents of these articles (and of those concerning
foreign awards) with regard to the issue of recognition
standing alone, i.e. where it is not merely relevant as a
pre-condition of enforcement. Finally, it was recognized
that the double control under articles XXVII and XXX
was undesirable and should be avoided by an appro
priate technique (e.g. by referring a party against whom
enforcement is sought within the time-period set in
article XXX to the procedure of setting aside for
invoking any objections against the award).

133. The Working Group, after deliberation, was
agreed not to take a final decision on these policy
matters. Recognizing that these matters were of great
importance and ultimately related to a question of
acceptability by any given State, it was deemed desirable
to retain provisions on recognition and enforcement of
"domestic" and of foreign awards, closely modelled on
the 1958 New York Convention, but taking into
account the need for reconsidering the issue of recogni
tion and of the relationship between articles XXVII and
XXX. It was suggested that a final decision might not
be appropriate before all Governments had been given
the opportunity to comment on the draft model law.

Articles XXV and XXVI

134. The Working Group considered articles XXV
and XXVI together. The text of these articles was as
follows:

"Article XXV

"An arbitral award made in the territory of this State
shall be recognized as binding and enforced in
accordance with the following procedure:*

"An application shall be made in writing to the
competent court, accompanied by the duly authen
ticated original award, or a duly certified copy
thereof, and the original arbitration agreement
referred to in article 11, or a duly certified copy,
thereof. If the said award or agreement is not made
in an official language of this State, the party
applying for recognition and enforcement of the
award shall supply a [duly certified] translation of
these documents into such language [, certified by
an official or sworn translator or by a diplomatic
or consular agent]."

*The procedure set forth in this article is intended to set maximum
standards. It would, thus, not be contrary to the harmonization to be
achieved by the model law if a State retained an even less onerous
procedure.

"Article XXVI

"An arbitral award made outside the territory of this
State shall be recognized as binding and enforced in
accordance with the following procedure:

"An application shall be made in writing to the
Court specified in article V, accompanied by the
duly authenticated original award, or a duly
certified copy thereof, and the original arbitration
agreement referred to in article 11, or a duly
certified copy thereof. If the said award or agree
ment is not made in an official language of this
State, the party applying for recognition and
enforcement of the award shall supply a transla
tion of these documents into such language,
certified by an official or sworn translator or by a
diplomatic or consular agent."

135. The Working Group, after deliberation, was
agreed that these draft articles could be consolidated in
one article, since there was no convincing reason for
laying down different rules for the two categories of
awards. It was agreed, however, that the conditions in
the consolidated article were maximum standards and
that it should be made clear that a State may set less
onerous conditions or not even envisage any special
procedure. It was further agreed that, subject to
reconsideration at the next session, the model law
should itself not retain any procedure on recognition
standing alone and, for example, merely state that an
award should be recognized, subject to possible objec
tions as set forth in articles XXVII 'and XXVIII. The
next phrase would, then, start with the words: "To
obtain enforcement ... ".

136. As regards the contents of a consolidated article
which would apply to "domestic" and foreign awards,
it was not yet decided whether it was sufficient to refer
merely to "an arbitral award" or whether it was
preferable to add the words "made within or outside
the territory of this State". The Working Group was
agreed that the judicial authority to which an applica
tion for enforcement was to be made should be referred
to in the article as the "competent court" and not "the
Court of article V" since the function envisaged here
was one of enforcement for which States had well
established systems of competence. Finally, the Working
Group was agreed that the consolidated article should
require a "duly certified" translation and not retain the
detailed and somewhat problematic wording "certified by
an official or sworn translator or by a diplomatic or
consular agent".

Article XXVII

137. The text of article XXVII as considered by the
Working Group was as follows:

"Article XXVII

"(1) Recognition and enforcement of an arbitral
award made in the territory of this State shall be
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refused, at the request of the party against whom it is
invoked, only if that party furnishes proof that:

"(a) a party to the arbitration agreement referred
to in article 11 [was under some incapacity] [lacked
the capacity to conclude such an agreement], or the
said agreement is not valid; or

"(b) the party against whom the award is invoked
was not given proper notice of the appointment of
the arbitrator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

"(c) the award decides on a dispute or matter [not
submitted to arbitration] [outside the scope of the
arbitration agreement or not referred to the arbitral
tribunal]; however, if any decisions on matters
submitted to arbitration can be separated from those
not so submitted, that part of the award which
contains decisions on matters submitted to arbitra
tion may be recognized and enforced; or

"(d) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance with the
agreement of the parties [, unless in conflict with any
mandatory provision of this Law,] or, failing such
agreement, was not in accordance with the provisions
of this Law [, whether mandatory or not]; or

"(e) the award has not yet become binding on the
parties or has been set aside by a court of this State.

"(2) Recognition and enforcement of an award
[may] [shall] also be refused if the court finds that
the recognition or enforcement would be contrary to
the public policy of this State."

* * *

(In view of the suggestion reported in A/CN.91233,
para. 139 (Yearbook 1983, part two, Ill, D), the
Working Group may wish to consider the following
short version of draft article XXVII:

"Recognition and enforcement of an arbitral award
made in the territory of this State may be refused if:

"(a) the arbitral tribunal was not competent to
make that award; or

"(b) the subject-matter of the award was not
[arbitrable] [capable of settlement by arbitration]; or

"(c) the award is not binding; or

"(d) recognition and enforcement would be
contrary to public policy.")

138. The Working Group recalled the conclusions of
its general discussion on the policies relevant to the
articles on recognition and enforcement (see above,
paras. 125-133). It noted, in particular, the need for
special consideration of the case where recognition
alone was at stake and not as a pre-condition or interim
step to enforcement. It also noted the need for avoiding
the double control envisaged under articles XXVII and
XXX and decided to consider this question in the
context of article XXX.

139. Subject to these special considerations, the
Working Group, after deliberation, adopted the pre
vailing view which was to consolidate articles XXVII
and XXVIII on the basis of article XXVIII. This would
allow harmony with article V of the 1958 New York
Convention and, thus, avoid any undesirable disparity.
It was felt that there were no cogent reasons for
providing different rules for domestic awards and for
foreign awards.

140. Nevertheless, in view of the tentative nature of
the basic policy decision, observations were made on
the wording of article XXVII in case it were retained as
a separate regime for domestic awards in international
commercial arbitration. There was agreement that the
short version of article XXVII (set forth in A/CN.9/
WG.II/WP.46 after the text of the draft article) was too
short to deal with sufficient clarity with the important
grounds for refusal.

141. As regards draft article XXVII proper, according
to the prevailing view, the words "shall be refused" in
the opening phrases of paragraphs (1) and (2) should be
replaced by the words "may be refused"; as regards
paragraph (1), the wording between the second square
brackets in subparagraph (a) was preferable to the
wording between the first square brackets; the wording
between the second square brackets in subparagraph (c)
was preferable to the wording between the first square
brackets; the wording between the two square brackets
in subparagraph (d) should be deleted; paragraph (2)
should specifically mention the ground of non
arbitrability, like the corresponding provision in
article XXVIII.

Article XXVIII

142. The text of article XXVIII as considered by the
Working Group was as follows:

"Article XXVIII

"(1) Recognition and enforcement of an arbitral
award made outside the territory of this State [may]
[shall] be refused, at the request of the party against
whom it is invoked, only if that party furnishes [to
the competent authority where the recognition and
enforcement is sought] proof that:

"(a) the parties to the arbitration agreement
referred to in article 11 were, under the [applicable
law] [law applicable to them], under some incapacity,
or the said agreement is not valid under the law to
which the parties have subjected it or, failing any
indication thereon, under the law of the country
where the award was made; or

"(b) the party against whom the award is invoked
was not given proper notice of the appointment of
the arbitrator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

"(c) the award deals with a dispute not contem
plated by or not falling within the terms of the
submission to arbitration, or it contains decisions on
matters beyond the scope of the submission to
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arbitration, provided that, if the decisions on matters
submitted Jo arbitration can be separated from those
not so submitted, that part of the award which
contains decisions on matters submitted to arbitra
tion may be recognized and enforced; or

"(d) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance with the
agreement of the parties or, failing such agreement,
was not in accordance with the law of the country
where the arbitration took place; or

"(e) the award has not yet become binding on the
parties or has been set aside or suspended by a
[court] [competent authority] of the country in
which, or under the [procedural] law of which, that
award was made.

"(2) Recognition and enforcement of an arbitral
award may also be refused if the [competent authority]
[Court] finds that:

"(0) the subject-matter of the dispute is not
capable of settlement by arbitration under the law of
this State; or

"(h) the recognition or enforcement of the award
would be contrary to the public policy of this State.

"(3) If an application for the setting aside or
suspension of an award has been made to a [court]
[competent authority] referred to in paragraph (I) (e),
the [authority before which the award is sought to be
relied upon] [Court] may, if it considers it proper,
adjourn the decision on the enforcement of the award
and may also, on the application of the party
claiming enforcement of the award, order the other
party to give suitable security."

143. The Working Group recalled the conclusions of
its general discussion on the policies relevant to the
provisions on recognition and enforcement, in particu
lar, its tentative decision to use article XXVIII as the
basis of a consolidated article covering domestic and
foreign awards and to model it closely on article V of
the 1958 New York Convention. The Working Group
reaffirmed its view that the model law should not cast
any doubt on the legal effect of a reciprocity reservation
made with regard to a multilateral treaty such as the
1958 New York Convention. On the other hand, the
Working Group did not adopt a suggestion to include
in article XXVIII a provision which would, on a
unilateral basis, allow a similar restriction as regards
awards not covered by a multilateral or bilateral
agreement.

144. The Working Group was agreed to use in the
opening phrase of paragraph (I) the words "may be
refused" instead of the words "shall be refused". As
regards subparagraph (0), there was some support for
the wording adopted in article XXVII (I) (0); there was
also some support for the wording between the first
square brackets in paragraph (I) (0) of article XXVIII.
The prevailing view, however, was to retain the wording
between the second square brackets since this was the
wording used in the 1958 New York Convention.

145. As regards subparagraph (e), the word "pro
cedural" was not retained. Also, the term "court" was
preferred to the term "competent authority" in view of
the fact that the model law, in general, did not use the
term "competent authority" and that the term "court"
as defined in draft article I his (d), included any judiciai
authority even if not called "court" in a given legal
system. The same preference for the term "court" (or
"Court") prevailed with regard to paragraphs (2) and
(3) of article XXVIII.

Article XXIX

146. The text of article XXIX as considered by the
Working Group was as follows:

"Article XXIX

"No recourse against an arbitral award made under
this Law may be made to a court except as provided
in article XXX."

147. The Working Group noted that article XXIX
was closely linked with article XXX in that it expressed
the exclusive nature of the recourse available under
article XXX. It was, therefore, suggested to incorporate
the provision of article XXIX into article XXX.

148. The Working Group noted that both articles
applied to arbitral awards "made under this Law" and
that this scope of application was different from the one
used in articles XXV and XXVII where the territorial
approach had been adopted ("awards made in the
territory of this State"). It was thought that this
disparity could lead to conflicts and undesirable results.

149. The Working Group was agreed to reconsider
the matter at its next session in the light of a general
study by the secretariat on the scope of application of
the various provisions of the model law, including the
question of the choice of a procedural law of a country
other than the place of arbitration and some suggestions
as to possible rules on conflict of laws.

Article XXX

150. The text of article XXX as considered by the
Working Group was as follows:

"Article XXX

"(I) An award made under this Law may be set
aside, whether in whole or in part, only on grounds
on which recognition and enforcement may be
refused under article XXVII (1) (0), (b), (c), (d) or (2)
[or on which an arbitrator may be challenged under
article IX (2)].

"(2) An [application] [action] for setting aside may
not be [made] [brought] after four months have
elapsed from the date on which the party [making
that application] [bringing that action] had received
the award [in accordance with article XXII (4)].
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[However, where the arbitration agreement provides
for appeal to another arbitral tribunal, this period
commences on the date of the receipt of the decision
of that arbitral tribunal.]

"(3) The Court, when asked to set aside an award,
may also order, where appropriate [and if so re
quested by a party], that the arbitral proceedings be
continued. Depending upon the [reason for setting
aside] [procedural defect found by the Court], this
order may specify the matters to be considered by the
arbitral tribunal and may contain other instructions
concerning the composition of the arbitral tribunal
or the conduct of the proceedings."

Paragraph (1)

151. A suggestion was made to widen the supervisory
power of the court under article XXX by adding to the
list of grounds "manifest injustice". However, this
suggestion was not adopted since it was considered as
too vague and too broad and since most cases of such
injustice would fall under the grounds listed in para
graphs (1) (b) and (2) of article XXVII referred to in
article XXX.

152. The Working Group adopted the grounds as
listed in paragraph (1) of article XXX which corres
ponded to the reasons for refusal of recognition and
enforcement under the 1958 New York Convention. It
was noted that the ground placed between square
brackets was not needed if the Working Group would
adopt the second alternative in article X (3).

Paragraph (2)

153. The Working Group was agreed that the time
period within which an application for setting aside
may be made should be three months. The Working
Group was also agreed that the wording between
square hrackets at the end of the first sentence was not
needed and that the second sentence could be deleted,
too.

Paragraph (3)

154. Divergent views were expressed as to whether
paragraph (3) should be retained. Under one view, the
draft provision was useful in that it provided some
guidance on procedural questions which were relevant
in the case of remission. Under another view, the
provision should be deleted since remission was not
known in all legal systems and, in particular, the idea of
orders or instructions to an arbitral tribunal was not
acceptable. Under yet another view, the option of
remission should be retained, without the giving of
orders or instructions as envisaged in the second
sentence; it was stated in support that this device would
allow to cure a procedural defect without having to
vacate the award.

155. The Working Group, after deliberation, adopted
this latter view and requested the secretariat to revise
the provision accordingly.

Relationship between articles XXVII and XXX
4;;

156. The Working Group recalled the concern ex
pressed in the context of article XXVII that this article,
even if consolidated with article XXVIII, would for
domestic awards establish a procedure which would
duplicate the examination of the very reasons set forth
in article XXX for the setting aside of awards made
under the law of this State. While some support was
expressed for maintaining this double procedure in view
of the different purposes of article XXVII and article
XXX, the prevailing view was that it should be avoided,
not only for the sake of economy and efficiency but
also in order to prevent conflicting decisions.

157. In this respect, a suggestion was made to delete
the provisions of article XXVII, with the result that the
only control of domestic awards (if made under this
Law) was exercised upon an application for setting
aside if made within the time-period provided therefore
in article XXX. However, this suggestion was not
adopted since it was not justified to deprive a party
from raising objections if "domestic" enforcement was
sought after expiration of this time-limit while the same
objections could still be raised against enforcement in
any other State.

158. The Working Group was, thus, agreed that the
double procedure should be avoided during the time
period for setting aside and requested the secretariat to
prepare a draft provision to that effect. One possible
technique was to refer a party against whom enforce
ment was sought within three months after receipt of
the award to the procedure of setting aside. It was
further suggested that the decision in that procedure
would be binding on the enforcement judge or court
and that a provision along the lines of paragraph (3) of
article XXVIII might be appropriate also in this
"domestic" context.

IV. Consideration of redrafted articles I to XII
(A/CN.9/WG.II/WP.45)

159. The Working Group proceeded to a considera
tion of redrafted articles I to XII of a model law on
international commercial arbitration, as set forth in
document A/CN.9/WG.II/WP.45. These redrafted
articles had been prepared by the secretariat on the
basis of the discussion and decisions of the Working
Group at its fifth session. lo

Article I

160. The text of article I as considered by the
Working Group was as follows:

IO/bid., paras. 47-120.
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"Article I

"(1) This Law applies to international commercial*
arbitration [, subject to any multilateral or bilateral
agreement entered into by this State].

"(2) An arbitration is international if the parties to
an arbitration agreement have [, at the time of the
conclusion of that agreement,] their places of busi
ness in different States. If a party has more than one
place of business, the relevant place of business is
that which has the closest relationship to the arbitra
tion agreement.

"[(3) An arbitration shall also be regarded as inter
national for the purpose of paragraph (I) where the
parties to an arbitration agreement have stipulated
that this Law shall apply in lieu of a national law on
domestic arbitration, provided that [their relationship
involves international trade interests. A relationship
is deemed to involve international trade interests if]
not all of the following places are situated in the
same State: the place where the offer for the contract
containing the arbitration clause or for the separate
arbitration agreement was made; the place where the
corresponding acceptance was made; the place of
performance of any contractual obligation or of the
location of the subject-matter; the place where each
party is registered or incorporated or where its
central management and control is exercised; the
place of arbitration if determined in the arbitration
agreement.]"

Paragraph (1)

161. The Working Group adopted this paragraph,
including the words placed between square brackets,
although there was some support for expressing the
proviso in a separate provision.

162. As regards the footnote to the term "commer
cial", there was some support for incorporating the
illustrative list set forth therein into the body of the text
of paragraph (I) since the legal effect of a footnote to a
law was not clear. There was also some support for not
retaining any such illustrative list at all. The prevailing
view, however, was to retain the footnote since it
provided some useful guidance for the interpretation of
the term "commercial".

163. As regards the text of the footnote, there was
some support for retaining the words "or economic"
and for deleting the phrase "irrespective of whether the
parties are 'commercial persons' (merchants) under any

"The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships of a commercial [or
economic] nature, irrespective of whether the parties are "commercial
persons" (merchants) under any given national law. Relationships of
a commercial nature include, but are not limited to, the following
transactions: any trade transaction for the supply or exchange of
goods; distribution agreement; commercial representation or agency;
facto ring; leasing; construction of works; consulting; engineering;
licensing; investment; financing; banking; insurance; exploitation
agreement or concession; joint venture and other forms of industrial
or business co-operation; carriage of goods or passengers by air, sea,
rail or road.

given national law". The prevailing view, however, was
to retain this latter phrase and to delete the words "or
economic".

Paragraphs (2) and (3)

164. The Working Group was agreed that the
definition of "international" was of utmost importance
for the practical effects of a model law on international
commercial arbitration and crucial for its acceptability.
It was recognized that to find a satisfactory solution
was one of the most difficult tasks in the preparation of
the model law.

165. Divergent views were expressed as to which
would be the most appropriate test of internationality
for the model law. Under one view, it was sufficient to
use the standard set forth in paragraph (2) which was
the test adopted in the United Nations Convention on
Contracts for the International Sale of Goods (Vienna,
1980; Yearbook 1980. part three, I, B). It was stated in
support that this test provided a workable and precise
formula which would allow easy determination of
whether in a given case the (model) law on international
arbitration or the national law on domestic arbitration
would apply.

166. Under another view, the standard of para
graph (2) was too narrow and should be supplemented
by further criteria which would avoid the vagueness of
a general formula but cover the variety of cases for
which the model law should establish a special regime.
Objective criteria to be used for that purpose were the
ones listed in paragraph (3), to which could be added,
as suggested by one representative, the substantial
ownership of a party. In support of this view to add
objective criteria for the purpose of establishing the
international character of an arbitration, it was stated
that the opting-in mechanism provided under para
graph (3) was not appropriate for the many cases where
the parties assumed that, because of some foreign
element, their relationship was an international one
and, thus, did not see any reason for a special act (of
opting-in) on their part.

167. Under yet another view, it was impossible to
cover all deserving cases by individual criteria. It was,
therefore, necessary to adopt a general formula such as
"involving international commercial interests", despite
its possible shortcomings in view of the possibility that
divergent interpretations would be given to it by the
different courts of different States.

168. The Working Group, after deliberation, decided
not to adopt the latter approach of a general formula
but to widen the standard used in paragraph (2) by
adding other objective criteria, in particular, the place
of performance of contractual obligations and the
location of the subject-matter of the transaction, as well
as the place of arbitration if determined in the
arbitration agreement. The Working Group requested
the secretariat to prepare a draft provision embodying
this compromise solution which should meet with the
approval of the greatest number of States.
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New article Ibis

169. The text of new article I bis as considered by the
Working Group was as follows:

"New article Ibis

"For the purposes of this Law:

"(a) where a provision of this Law grants the
parties freedom to determine a certain issue, such
freedom includes the right of the parties to authorize
a third person or institution to make that determina
tion;

"(b) where a provision of this Law refers to the
fact that the parties have agreed or that they may
agree or in any other way refers to an agreement of
the parties, such agreement includes any arbitration
rules referred to in that agreement;

"(c) 'arbitral tribunal' [refers to] [means] a sole
arbitrator or a [panel] [plurality] of arbitrators [, as
the case may be];

"(d) 'court' means a body or organ of the judicial
system of a country;

"[(e) if a party does not have a place of business,
reference is to be made to his habitual residence.]"

170. The Working Group adopted subparagraphs (a)
and (b) of new article Ibis.

171. As regards subparagraph (c), there was some
support for deleting this provision since it stated the
obvious. The prevailing view, however, was to retain
this provision since it underlined the difference between
arbitral tribunal and court, as defined in subparagraph
(d). Accordingly, subparagraph (c) was adopted as
follows: (c) "arbitral tribunal" means a sole arbitrator
or a panel of arbitrators.

172. As regards subparagraph (d), there was some
support for deleting this provision since it was regarded
as self-evident or as undesirable interference with
national systems. There was also some support for
defining the term "court" as "judicial body established
by the law of a country, not including an arbitral
tribunal". However, the wording of subparagraph (d) as
drafted by the secretariat received the widest support.

173. The Working Group adopted subparagraph (e)
and decided to incorporate it into article I (2), unless it
was found to be relevant to another provision of the
model law, too.

New article Iter

174. The text of new article I ter as considered by the
Working Group was as follows:

"[New article Iter

"The parties may not derogate from the following
provisions of this Law: articles ... (to be listed here:
all mandatory provisions).]"

175. The Working Group adopted this new article and
decided to consider at its next session which provisions

of the model law should be listed as mandatory in this
article.

New Article I quater

176. The text of new article I quater as considered by
the Working Group was as follows:

"New article I quater

"A party who knows that any provision of, or
requirement under, this Law has not been complied
with and yet proceeds with the arbitration without
stating his objection to such non-compliance promptly
or, if a time-limit is provided therefor in this Law,
within such period of time shall be deemed to have
waived his right to object."

177. There was some support for deleting this draft
article since such a provision was not appropriate for a
law, though suitable for arbitration rules, and because
it made a drastic legal consequence dependent on the
knowledge of a party. The prevailing view, however,
was to retain a waiver rule but in a less rigid form in
order to exclude its operation in cases of fundamental
violations of procedural provisions.

178. Two suggestions were made for "softening" the
provision. One proposal was to replace the word
"promptly" by less strict wording such as "without
delay". Another suggestion was to limit the waiver rule
to non-compliance with non-mandatory provisions. The
Working Group adopted this suggestion subject to
possible refinement at the next session when deciding in
the context of article I ter which provisions of the
model law should be mandatory.

Article II

179. The text of article II as considered by the
Working Group was as follows:

"Article Il

"(I) 'Arbitration agreement' is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all
or certain disputes which have arisen or which may
arise betwen them in respect of a defined legal
relationship, whether contractual or not. An arbitra
tion agreement may be in the form of an arbitration
clause in a contract or in the form of a separate
agreement.

"(2) The arbitration agreement shall be in writing
[whether] [. An agreement is in writing if it is]
contained in a document signed by the parties or in
an exchange of letters, telex, telegrammes or other
means of tele-communication which would [preserve
a record of the agreement] [produce a record on
paper automatically or at the option of the recipient].
The reference in a contract to an arbitration clause
contained in another legal text constitutes an arbitra
tion agreement provided that the contract is in
writing and the reference is such as to make that
clause a term of the contract."
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Paragraph (1)

180. The Working Group adopted paragraph (1).

Paragraph (2)

181. The Working Group adopted paragraph (2)
subject to the following modifications. The word
"whether" was deleted and the wording between the
following square brackets retained. As regards the
alternatives qualifying other means of telecommunica
tion, the Working Group adopted the wording "which
provide a record of the agreement". While some
concern was expressed about giving the provision
contained in the last sentence too wide a scope, the
Working Group adopted this rule with the following
wording: "The reference in a contract to a document
containing an arbitration clause constitutes an arbitra
tion agreement provided that the contract is in writing
and the reference is such as to make that clause a term
of the contract".

182. One representative expressed the concern that
paragraph (2), if understood as a mandatory provision,
was too strict in requiring written form for the
arbitration agreement and any later modification of
that agreement, for example in the not uncommon case
where the parties during arbitration proceedings agreed
orally to submit a further i~sue, ~ot included i.n. the
original agreement, to the arbitral tnbunal for deCiSiOn.

Article III

183. The text of article III as considered by the
Working Group was as follows:

"[Article III

"In matters governed by this Law, no court shall
intervene except where so provided in this Law.]"

184. The Working Group decided to postpone its final
decision on this article to a later stage when it was clear
which instances of court intervention or assistance
would be dealt with in the model law.

Article IV

185. The text of article IV as considered by the
Working Group was as follows:

"Article IV

"(1) A court, before which an action ~s br?ught in a
matter which is the subject of an arbitratiOn agree
ment shall at the request of a party, [decline
jurisdiction' and] refer the partie~ to arbitrati?n
unless it finds that the agreement is null and vOid,
inoperative or incapable of being performed. [A plea
that the court has no jurisdiction because of] ~Suc~ a
request based on] the existence of an arbitratiOn
agreement may be made by a party not later than
when submitting his first statement on the substance
of the dispute.

"(2) It shall not be deemed incompatible with the
arbitration agreement that a party, before or during
arbitral proceedings, requests from a court interim
measures of protection [in respect of the subject
matter of the dispute or in respect of evidence] and
that a court [orders or takes] [grants] such measures."

Paragraph (1)

186. The Working Group adopted paragraph (1)
subject to the following modifications. While there was
some support for retaining the words "decline jurisdic
tion and", the prevailing view was to delete these words
for the sake of conformity with the 1958 New York
Convention (article 11 (3». As regards the introductory
phrase to the second sentence, the Working Group
adopted the words "Such a request based on".

187. In this connection, a suggestion was made to
include in article IV or another appropriate article (e.g.
article II) a reference to the arbitrability of the subject
matter, as found in article 11 (1) of the 1958 New York
Convention ("concerning a subject matter capable of
settlement by arbitration") and recognized by the
model law only in the chapter on enforcement
(article XXVIII (2) (a». However, this suggestion was
not adopted since article IV was not regarded as an
appropriate place for dealing with this issue and
because an arbitration agreement concerning a non
arbitrable subject-matter would, at least in some juris
dictions, be regarded as null and void.

Paragraph (2)

188. The Working Group was agreed that the interim
measures of protection envisaged under this provision
would include measures of conservation of the subject
matter of the dispute and measures in respect of
evidence as well as pre-award attachments. Neverthe
less, it was not deemed necessary to specifically list the
various possible measures; instead, a general form~la

such as the one adopted in the European ConventiOn
on International Commercial Arbitration (Geneva 1961;
article VI (4» was considered as more appropriate.

189. As regards the thrust of this provision, th~re

was some support for merely addressing it to the parties
and, thUS, omit the reference to the action of the court
itself. The prevailing view, however, was. that the
question of compatibility with the arbitratiOn a~ree

ment was relevant not only with regard to the attitude
of the parties but also to the granting of such measures
by the courts.

Article V

190. The text of article V as considered by the
Working Group was as follows:

"Article V

"The Court [with jurisdiction] [entrusted] to perform
the functions referred to in articles VIII (2), (3), X (3),
XI (2), XIII (3), XIV, XXVI and XXX shall be
the. .. (blanks to be filled by each State when
enacting the model law)."
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191. There was wide support for retaining this article
with the words placed between the first square brackets:
It was agreed that the reference to the individual
articles entrusting the court with certain functions
would have to be revised and finalized at a later stage.
It was also noted that consideration may be given to the
question which Court of article V, Le. the court of
which State, should render assistance in a given case,
for example assist in the appointment of an arbitrator
where the place of arbitration had not yet been
determined. It was agreed that this and similar questions
of scope of application and international competence
should be considered at the next session, on the basis of
a study by the secretariat.

Article VI

192. The text of article VI as considered by the
Working Group was as follows:

"Article VI

"No person shall be by reason of his nationality
precluded from acting as an arbitrator, unless other
wise agreed by the parties. "

193. Some support was expressed for the deletion of
this article because it would be difficult to implement
this provision in States where nationals of certain
States were precluded from serving as arbitrators.
However, after noting that the model law, not being a
convention, would not exclude the possibility for a
State to reflect its particular policies in national
legislation, the Working Group agreed to adopt this
article, subject to the addition of the words "or
citizenship" after the word "nationality".

Article VII

194. The text of article VII as adopted by the
Working Group was as follows:

"Article VII

"(I) The parties are free to determine the number
of arbitrators.

"(2) Failing such determination, the number of
arbitrators shall be three."

195. The Working Group adopted this article.

Article VIII

196. The text of article VIII as considered by the
Working Group was as follows:

"Article VIII

"( I) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators.

"(2) Failing such agreement,

"(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator and the two
arbitrators thus appointed shall ap~oint the third
arbitrator; if a party fails to appoint the arbitrator
within 30 days after having been requested to do so
[by the other party], or if the two arbitrators fail to
agree on the third arbitrator within 30 days from
their appointment, the appointment shall be made
[, upon request of a party,] by the Court specified in
article V;

"(b) if, in an arbitration with a sole arbitrator
the parties [are unable to agree] [do not withi~
40 days after the request for arbitration agree] on the
arbitrator, he shall be appointed by the Court
specified in article V.

"(3) Where, under an appointment procedure agreed
upon by the parties,

"(a) a party fails to act as required under such
procedure; or

"(b) the parties, or two arbitrators, are unable to
reach an agreement expected from them under such
procedure; or

"(c) an appointing authority fails to perform any
function entrusted to it under such procedure, any
party may request the Court specified in article V to
take the necessary measure instead, unless the agree
ment on the appointment procedure [, in particular
by reference to arbitration rules,] provides [another
procedure for meeting such contingency] [other
means for securing the appointment].

"[(3 bis) Any decision entrusted by paragraphs (2)
and (3) to the Court specified in article V shall be
final.]

"(4) This Court, in appointing an arbitrator, shall
have due regard [to any qualifications required of the
arbitrator by agreement of the parties and] to such
considerations as are likely to secure the appointment
of an independent and impartial arbitrator and, in
the case of a sole or third arbitrator, shall take into
account as well the advisability of appointing [an
arbitrator of a nationality other than the nationalities
of the parties] [the national of a State where neither
of the parties has his relevant place of business as
referred to in article I (2)]."

Paragraph (1)

197. The Working Group adopted this paragraph.

Paragraph (2)

198. There was some support for replacing the fixed
time-periods by more flexible wording such as "within
reasonable time". The prevailing view, however, was to
retain the fixed time-periods for the sake of certainty.
The Working Group adopted subparagraph (a) including
the words placed between the two sets of square
brackets. The Working Group was agreed that the
words placed between the last square brackets should
also be inserted in subparagraph (b). While some
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support was expressed for the wording in the second
brackets of subparagraph (b), though with a time
period of 30 days for the sake of harmony with
subparagraph (a), the prevailing view was to adopt the
wording between the first square brackets ("are unable
to agree").

Paragraph (3)

199. The Working Group adopted this paragraph
subject to the deletion of the text placed between the
first two sets of square brackets.

Paragraph (3 bis)

200. The Working Group adopted this paragraph.

Paragraph (4)

201. The Working Group adopted this paragraph
subject to the deletion of the wording between the last
square brackets and to adjustment in accordance with
its decision on article VI (see above, para. 193). A
suggestion was made to replace the words "shall take
into account" by the words "may take into account".

Article IX

202. The text of article IX as considered by the
Working Group was as follows:

"Article IX

"(1) When a person is approached in connexion
with his possible appointment as an arbitrator, he
shall disclose any circumstances likely to give rise to
justifiable doubts as to his impartiality or inde
pendence. An arbitrator [, from the time of his
appointment and thereafter,] shall disclose any such
circumstances to the parties unless they have already
been informed by him of these circumstances.

"(2) An arbitrator may be challenged only if
circumstances exist that give rise to justifiable doubts
as to his impartiality or independence. A party may
challenge the arbitrator appointed by him only for
reasons of which he becomes aware after the appoint
ment has been made."

Paragraph (1)

203. The Working Group adopted this paragraph
including the words placed between square brackets. It
was also agreed to insert in both sentences of this
paragraph the words "without delay".

Paragraph (2)

204. The Working Group adopted this paragraph.

Article X

205. The text of article X as considered by the
Working Group was as follows:

"Article X

"(1) The parties are free to agree on the procedure
for challenging an arbitrator, subject to the provi
sions of paragraph (3) of this article.

"(2) Failing such agreement, a party may challenge
an arbitrator before the arbitral tribunal within 15
days after knowing any circumstance referred to in
article IX (2). The mandate of the arbitrator termi
nates when he withdraws from his office or the other
party agrees to the challenge; [in neither case does
this imply] [neither reaction implies] acceptance of
the validity of the grounds for the challenge.

"(3) If a challenge is not successful within 30 days
under the procedure of paragraph (2) or is not
successful under any procedure agreed upon by the
parties, the challenging party may [pursue his objec
tions before a court only in an action for setting aside
the arbitral award] [request, within 15 days, from the
Court specified in article V a decision on the
challenge which shall be final; while such a request is
pending, the arbitral tribunal, including the challenged
arbitrator, may continue the arbitral proceedings]."

Paragraph (l)

206. The Working Group adopted this paragraph.

Paragraph (2)

207. It was noted that under this provision "a party
may challenge an arbitrator before the arbitral tribunal"
but that the power of the arbitral tribunal to decide on
such challenge was not clearly expressed in this pro
vision. The Working Group was agreed that, unless the
challenged arbitrator withdrew from his office or the
other party agreed to the challenge, the arbitral tribunal
should decide on the challenge and that this step in the
challenge procedure should be clearly stated in para
graph (2), without laying down the procedural details.
It was understood that this step had no practical
relevance in the case of a sole arbitrator challenged by a
party.

208. As to how the paragraph should be redrafted,
various suggestions were made and accepted by the
Working Group. One proposal was to transfer to article
IX the whole text which followed the first sentence of
paragraph (2), including the words between the first
square brackets. Paragraph (2) of article X would then
merely deal with the decision of the arbitral tribunal on
the challenge which would become necessary where
neither the challenged arbitrator withdrew from his
office nor the other party agreed to the challenge. It
was further suggested to require in paragraph (2) that a
party who challenged an arbitrator should state the
reasons for the challenge.

Paragraph (3)

209. It was noted that the introductory wording of
paragraph (3) had to be revised in the light of the
decision on paragraph (2). Divergent views were ex
pressed concerning the alternative solutions placed
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between square brackets. Under one view, resort to a
court should not be allowed during the arbitration
proceedings but only by way of an application for
setting aside the award, as provided in the first square
brackets. The main reason advanced in support of this
view was that dilatory tactics should be prevented,
although it was recognized by some proponents of that
view that the revised version of the alternative solution
(between the second square brackets) contained some
elements to alleviate such fears.

210. Under another· view, it was unacceptable to
continue the arbitral proceedings without first settling
the matter by a final decision on the challenge. For that
reason, the second alternative should be adopted but
without its last part which allowed the arbitral tribunal
to continue the arbitral proceedings while the question
of challenge was pending with the court.

211. Under yet another view, the second alternative
should be adopted including its last part which, as was
pointed out in support of this view, did not oblige the
arbitral tribunal to continue the proceedings but merely
entitled it to do so. It was stated that this discretion left
to the arbitral tribunal would enable it to limit the
adverse effects of an unjustified challenge for dilatory
purposes.

212. The Working Group, while recognizing the di
vergency of views and the validity of the different
reasons advanced in support thereof, was agreed that
the issue had to be settled and adopted, after delibera
tion, the latter view (reported in para. 211) as a
compromise solution.

Article XI

213. The text of article XI as considered by the
Working Group was as follows:

"Article XI

"( 1) In the event that an arbitrator fails to act or in
the event of the de jure or de facto impossibility of his
performing his functions, his mandate terminates if
he withdraws from his office or if the parties agree on
the termination; in neither case does this imply
acceptance of the validity of any ground referred to
in the first sentence.

"(2) If [the mandate of the arbitrator does not
terminate in accordance with paragraph (1) and if] a
controversy remains concerning any of the events
envisaged in paragraph (1), any party [or arbitrator]
may request from the Court specified in article V a
decision on the termination of the mandate [which
shall be final]."

Paragraph (1)

214. Some support was expressed for aligning this
paragraph with the provision of article X (2) and to
provide that the arbitral tribunal should decide on the

failure or impossibility to act, where neither the
respective arbitrator withdrew from his office nor the
parties agreed on the termination of the mandate. The
prevailing view, however, was that such alignment was
not warranted in view of the different events or grounds
covered by article XI.

215. It was noted that the last phrase of paragraph (1),
as presently drafted, was not easily reconcilable with
the first sentence, where the very events were stated as
objective and existing, while the last phrase precluded
any inference as to their validity. While recognizing the
policy underlying this last phrase, the Working Group
decided to delete that phrase in paragraph (1) and to
express the idea in the context of article IX, in line with
its decision concerning paragraph (2) of article X (see
above, para. 208). As regards the remaining text of
paragraph (1), the Working Group requested the
secretariat to prepare a revised draft, possibly combined
with the provision of paragraph (2).

Paragraph (2)

216. The Working Group adopted paragraph (2),
subject to the deletion of the text placed between the
first two sets of square brackets, although there was
some support for retaining the words between the
second square brackets ("or arbitrator") and for
deleting the words between the last square brackets
("which shall be final").

Article XII

217. The text of article XII as considered by the
Working Group was as follows:

"Article XII

"Where the mandate of an arbitrator terminates
under article X or XI, or in the event of his death or
resignation, a substitute arbitrator shall be appointed
according to the rules that were applicable to the
appointment of the arbitrator being replaced, unless
the parties agree otherwise."

218. The Working Group adopted the policy under
lying this article. It was observed that the introductory
wording did not specify in a systematical manner the
cases where the need for appointing a substitute
arbitrator arose.

219. In connection with this article, a concern was
expressed that, in the case of a party-appointed
arbitrator, the mechanism of resignation and replace
ment, in particular by using it repeatedly, could be
abused for the purposes of obstructing the proceedings.
Without denying the validity of this concern with
regard to some cases, the Working Group decided not
to deal, at least not at this stage, with this problem for
which no easy solution could be found.

* * *
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Reference to conciliation

220. A suggestion was made to consider including in
the part of the model law setting forth general
provisions (articles I bis to I quater) a new provision as

follows: "Conciliation can be used as an additional
method of settling disputes where parties so wish". The
Working Group decided to consider this suggestion at
its next session when discussing the above general
provisions.

2. Working papers submitted to the Working Group at its sixth session

(a) Model law on international commercial arbitration: revised draft articles A to G on adaptation and
supplementation ofcontracts, commencement ofarbitral proceedings, minimum contents ofstatements of

claim and defence, language in arbitral proceedings, court assistance in taking evidence, termination ofarbitral
proceedings and periodfor enforcement ofarbitral award: note by the secretariat (AICN.9IWG.IIIWP.44)

INTRODUCTORY NOTE

1. This working paper contains revised draft articles A
to G of a model law on international commercial
arbitration prepared by the secretariat in accordance
with the conclusions of the Working Group on Inter
national Contract Practices at its fifth session (New
York, 22 February-4 March 1983).1

2. It may be noted that headings of draft provisions
are merely for reference purposes, not intended to be
later included in the model law.

3. In view of the tentative nature of the revised draft
articles A to G, proposals as to the possible place where
they may be included in the model law will be made at
a later stage.

A. Adaptation and supplementation ofcontracts2

1. Introduction

4. At its fifth session the Working Group discussed
various aspects of adaptation and supplementation of
contracts on the basis of working paper A/CN.9/
WG.II/WP.41 prepared by the secretariat. The Working
Group postponed its decision on whether the model law
should contain a provision on this issue. It requested
the secretariat to study the matter and, if appropriate,
prepare a revised draft provision.3

5. To facilitate discussion in the Working Group it
seems advisable to recall the main points of agreement
and disagreement in the Working Group and on that
basis to define the main issues of adaptation and
supplementation of contracts relevant in the context of
the model law.

'''Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233) paras. 15-45
(Yearbook 1983. part two, HI, C).

2Ibid.. paras. 15-20; and A/CN.9/WG.II/WP.41, paras. 2-11
(Yearbook 1983. part two, HI, D, 2).

lSee A/CN.91233, para. 20.

6. In the discussion at the Working Group it appeared
that there was a widely shared view that there was a
practical need for the parties to have a possibility of
agreeing to entrust a third person with the task of
adapting or supplementing their contract. The main
issue on which divergent views were expressed in the
Working Group was whether such third party assistance
would be within the domain of arbitration. Under one
view, such assistance could be rendered by an arbitral
tribunal, although it was recognized that there were
certain differences between the cases where the arbitral
tribunal adapted or supplemented a contract and cases
where it decided legal disputes. Under another view, it
was inappropriate and, in fact, not necessary to qualify
such assistance as arbitration.

2. Object ofa provision in the model law
on adaptation ofcontracts

7. After the conclusion of a contract circumstances
may change and affect the original balance in the
obligations to be performed by the parties. For such
cases the parties may wish to have available a pro
cedure under which a third party could decide on
whether the change of circumstances warrants a modifi
cation of the contract and, if so, would modify the
contract to adapt it to the changed circumstances.

8. The provision on adaptation of contracts in the
model law would deal with cases in which the adapta
tion of a contract is an independent objective of the
proceedings, Le. where the goal is to rewrite one or
more terms of the contract which would then have to be
carried out by the parties.

9. The provision on adaptation of contracts would,
thUS, not deal with cases in which a party to a legal
dispute over a contract may raise a defence in that
dispute or may claim a remedy or relief from the other
party on the grounds of changed circumstances which
have allegedly caused him undue hardship. If in such
legal dispute a court or arbitral tribunal reaches the
decision that because of fundamentally changed cir
cumstances the claim or defence is justified, the final
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decision on the dispute would be preceded, as a matter
of logic, by an adaptation of the relevant contract
provision to the changed circumstances. Such adapta
tion of the contract would form an interim step in the
process of making the final decision. For this type of
adaptation no special authorization by the parties is
needed and no provision need be included in the model
law.

10. Furthermore, the prOVISiOn on adaptation of
contracts in the model law would only regulate pro
cedural aspects of adaptation of contracts; it would not
regulate substantive conditions, as maybe contained in
a contract clause or in a substantive law provision, for
the right of a party to request an adaptation of a
contract.

3. Object ofa provision in the model law
on supplementation ofcontracts

11. The parties may at the time of the conclusion of
the contract consider it necessary to postpone the
agreement on some issues. Also, after the conclusion of
the contract a provision on an issue which has not been
dealt with in the contract may be found to be needed.
In such cases the parties may wish to authorize a third
person to supplement the contract by formulating
additional contract provisions on that issue.

12. As in the case of adaptation of contracts, the
provision on supplementation of contracts in the model
law would deal with cases where the supplementation of
a contract is an independent objective of the proceed
ings, Le. where the goal is to add one or more contract
terms to the original contract.

13. The provision on supplementation of contracts
would, thus, not deal with deciding legal disputes
arising from breach of contract where the arbitral
tribunal may have to deal with situations which are not
expressly covered by the contract. If the resolution of a
legal dispute on a claim for a remedy or relief based on
breach of contract depends on a question which is not
expressly covered by a contract provision, a court or
arbitral tribunal may fill such gap by interpreting the
contract. As regards the power to fill such gaps in the
course of deciding legal disputes, no special authoriza
tion by the parties is needed and no provision need be
included in the model law.

4. Reasons against the inclusion ofa rule on adaptation
and supplementation ofcontracts in the moddlaw

14. The main reason against allowing arbitral tribu
nals to assist parties by adapting or supplementing
contracts stems from the position of many legal systems
according to which the courts are not allowed to adapt
or supplement contracts. Under this reasoning the

competence of an arbitral tribunal could not be wider
than the competence of a court since the competence of
arbitral tribunals is substituted, by an agreement of the
parties, for the competence of the courts.

15. A related reasoning is that a decision adapting or
supplementing a contract is made on the basis of an
assessment of economic factors and not in direct
application of substantive legal rules or trade usages.
As a court may lack special expertise to make such
economic assessment, an arbitral tribunal should not
engage in such decision-making either.

16. A further reason is that there is no need for such a
provision in a model law on arbitration because legal
systems often provide procedures for adaptation and
supplementation of contracts outside the framework of
arbitration.

5. Reasons in favour of the inclusion ofa rule
on adaptation and supplementation ofcontracts

in the model law

17. In support of the view that adaptation and
supplementation should fall within the domain of
arbitration it may be said that the competence of
arbitral tribunals need not be regarded as parallel to the
competence of courts. The mere fact that arbitration is
to the exclusion of court competence does not neces
sarily mean that the competence of the arbitral tribunal
cannot be wider than the (excluded) competence of the
court.

18. A further reason for defining more broadly the
domain of arbitration is that parties, especially those
engaged in long-term contracts, have a legitimate
interest in a mechanism for adapting and supple
menting their contracts. Parties may have an interest to
entrust such task to arbitrators who have their confi
dence and are familiar with their business relationship.

19. Furthermore, rules governing the conduct of
arbitral proceedings would also be appropriate for
third-party assistance in adapting or supplementing
contracts. By subjecting the process of adaptation and
supplementation to the same procedural safeguards
which arbitrators have to observe in deciding legal
disputes, the model law would further enhance legal
certainty in international trade.

20. Lastly, a procedure for adaptation and supple
mentation of contracts would enable the third party to
intervene immediately after a controversy arises con
cerning the need for adaptation or supplementation of a
contract. Such instant decision is particularly desirable
in ongoing relationships and certainly preferable to
having a party adjust his conduct to changed circum
stances or decide on his conduct in the absence of a
clear contract provision, and determining only later, in
arbitral proceedings or litigation, whether such conduct
was justified and what claims result therefrom.
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6. Possible contents ofa provision on adaptation and
supplementation ofcontracts

21. A provision in the model law on adaptation and
supplementation of contracts would possibly have to
deal with the following issues:

(a) The capacity in which a third person decides on
the adaptation or supplementation of contracts;

(b) The authorization to decide on the adaptation
or supplementation of contracts;

(c) Procedural rules which are to govern the
adaptation and supplementation of contracts; and

(d) The legal status and effect of decisions adapting
or supplementing contracts.

(a) The capacity in which a third person decides on the
adaptation or supplementation of contracts

22. In deciding the question whether an arbitral
tribunal, in its capacity as an arbitral tribunal, may be
authorized to adapt or supplement a contract, account
may be taken of the trend towards a broader concept of
arbitration and of the goal of the model law to meet the
needs of parties in international trade in decades to
come. However, because of possible difficulties for
some legal systems to give arbitral tribunals a broader
competence than courts, two approaches may be
considered.

23. The first approach is a rule under which an
arbitral tribunal, acting as an arbitral tribunal, would
not be precluded from adapting or supplementing a
contract if the parties have authorized it to do so. This
approach has been adopted in alternative A of the draft
provision.4

24. The second approach is a rule which would enable
the parties to authorize the persons appointed as
arbitrators to adapt or supplement a contract, making
it clear, however, that such proceedings are special and
are not necessarily to be qualified as arbitration. It is
submitted that a provision along these lines would not
preclude future developments of law and practice in this
field. This second approach has been adopted in
alternative B of the draft provision. 4

(b) The authorization to decide on the adaptation or
supplementation ofcontracts

25. The provision in the model law should also deal
with the form and contents of the authorization given
by the parties to a third person to adapt or supplement
their contract. The Working Group may wish to
consider whether such authorization should be in writing
(like the arbitration agreement under article 11 (2) in
A/CN.9/WG.II/WP.45; reproduced in this Yearbook,
part two, A, 2, b) and whether the authorization should
be made expressly or whether an implied authorization
would suffice. Since the power of the arbitral tribunal
to adapt or supplement a contract is based on the
authorization, the parties are free to limit the mandate

'See para. 32, below.

of the arbitral tribunal by giving certain instructions or
indicating certain conditions which the third person
would have to observe in making a decision.

(c) Procedural rules which are to govern the adaptation
and supplementation of contracts

26. Regarding the procedures to be followed in
deciding on the adaptation and supplementation of
contracts and the rules governing the decision on
adaptation and supplementation, the Working Group
may consider whether all or only certain provisions of
the model law would be applicable. A related question
would be whether the applicable provisions of the
model law are to be applied directl:; or by analogy.

27. It is submitted that the answers to these questions
to a large extent depend on which of the alternative
draft provisions the Working Group adopts.

(d) The legal status and effect ofdecisions adapting
or supplementing contracts

28. The objective of third-party assistance in adapting
or supplementing a contract is to lay down new
contract provisions to be implemented by the parties in
the future. It would accord with that objective if the
decision adapting or supplementing a contract had the
same legal status and effect as the contract which it
adapts or supplements. The newly determined contract
provisions should, thus, become an integral part of the
contract.

29. With regard to a decision on adaptation or
supplementation establishing new contract terms to be
observed by the parties, disputes may arise about the
interpretation or the fulfilment of these terms. Since the
terms form an integral part of the adapted or supple
mented contract, such disputes would be treated like
any other dispute relating to a contract, i.e. a claim
would be submitted to a court or to an arbitral tribunal
which would then render an enforceable decision.

30. The contract terms established by a decision on
adaptation or supplementation, like any other contract,
should not be contrary to mandatory rules of the
applicable law. Thus, this decision could be challenged
before a court or an arbitral tribunal for violation of a
mandatory law provision. In addition to that, in view of
the specific process in which the obligation has come
into existence, there are also other grounds on which a
decision adapting or supplementing a contract may
later be challenged before a court or an arbitral
tribunal: e.g. there has been no valid authorization to
adapt or supplement the contract; the third party has
exceeded the mandate or disregarded instructions given
in the authorization; or the right of the party to be
heard has been violated.

31. It may be noted that the above considerations as
to the status and effect of a decision adapting or
supplementing a contract would also apply if that
decision would be qualified in the model law as an
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arbitral award (see wording between the second square
brackets of alternative A of article A (3) in the next
paragraph).

7. Draft provision on adaptation and supplementation
of contracts

32. The following draft provisions may form a basis
for discussion:

Article A

Alternative A

(1) The arbitral tribunal has the power to adapt or
supplement the contract upon request of a party
provided that the parties have [expressly] authorized
the arbitral tribunal [in writing] to do so; the arbitral
tribunal shall decide on the adaptation or supplementa
tion of the contract in accordance with any indication
agreed upon by the parties as to [the specific conditions
under which the contract should be adapted or supple
mented] [the changed circumstances to which the
contract or certain provisions of the contract should be
adapted or any indication as to the issues which should
be regulated in the contract].

(2) The arbitral tribunal authorized to decide on the
adaptation or supplementation of the contract shall
apply [the provisions of this Law] [the provisions of
articles ... of this Law].

(3) [The decision of the arbitral tribunal adapting or
supplementing the contract] [The arbitral award in
which the arbitral tribunal adapts or supplements the
contract] shall be binding on the parties and [the parties
shall give effect to it] [shall be carried out by the
parties] as an integral part of the contract.

Alternative B

(1) The person or persons appointed as arbitrators
have the power to adapt or supplement the contract
upon request of a party provided that the parties
[expressly] authorized him or them [in writing] to do
so; the person or persons shall decide on the adaptation
or supplementation of the contract in accordance with
any indication agreed upon by the parties as to [the
specific conditions under which the contract should be
adapted or supplemented] [the changed circumstances
to which the contract or certain provisions of the
contract should be adapted or any indication as to the
issues which should be regulated in the contract).

(2) The person or persons authorized to decide on the
adaptation or supplementation of the contract shall
apply [the provisions of this Law by analogy] [the
provisions of articles ... of this Law by analogy).

(3) The decision adapting or supplementing the con
tract shall be binding on the parties and [the parties
shall give effect to it] [shall be carried out by the
parties] as an integral part of the contract.

B. Commencement ofarbitral proceedings5

Article B

Unless otherwise agreed by the parties, the arbitral
proceedings shall be deemed to commence on the date
at which a request that a dispute be referred to
arbitration is received6 by the respondent provided that
such a request [sufficiently] identifies the claim.

C. Minimum contents ofstatements of claim
and defence7

Article C

(1) The claimant shall state the facts supporting his
claim, the points at issue and the relief or remedy
sought. The respondent shall state his defence in respect
of these particulars. [The parties may annex to their
statements all documents they deem relevant or may
add a reference to the documents or other evidence they
will submit.]8

[(2) Unless otherwise agreed by the parties, the state
ments of the claimant and the respondent [, made in
accordance with the preceding paragraph,] shall be
communicated to the other party and to each of the
arbitrators within a period of time to be determined by
the arbitral tribunal.J9

[(3) During the course of the arbitral proceedings
either party may amend or supplement his claim or
defence unless the arbitral tribunal considers it inappro
priate to allow such amendment having regard to the
delay in making it or prejudice to the other party or any
other circumstances.]lO

lSee A/CN.91233, paras. 21-23 (Yearbook 1983. part two, III, C)
and A/CN.9/WG.II/WP.4I, paras. 12-18 (idem. D, 2).

'It may be desirable to include in the model law a general rule on
the date when any notice or other communication is deemed to have
been received. Such a rule, modelled on article 2 (I) of the
UNCITRAL Arbitration Rules, might read as follows: "For the
purposes of this Law, any written communication is deemed to have
been received if it is physically delivered to the addressee or if it is
delivered at his place of business, habitual residence or mailing
address, or, if none of these can be found after making reasonable
inquiry, then at the addressee's last-known place of business or
residence. Communication shall be deemed to have been received on
the day it is so delivered."

'See A/CN.91233, paras. 24-26 (Yearbook 1983. part two, III, C)
and A/CN.9/WG.II/WP.4I, paras. 19-21 (idem. D, 2).

'The provision in square brackets is modelled on article 18 (2) and
article 19 (2) of the UNCITRAL Arbitration Rules.

9Draft paragraph (2) is modelled on article 18 (I) and article 19 (I)
of the UNCITRAL Arbitration Rules. It may be noted that the
decision whether paragraph (2) of this draft article is necessary largely
depends on the decision of the Working Group on the two
alternatives in draft article XVII (3) (AICN.9/WG.II/WP.40; Year
book 1983. part two, IV, D, 1); if the first alternative in draft
article XVII (3) is adopted, Le. that all documents or information
supplied to the arbitral tribunal by one party shall be communicated
to the other party, there may be little need for the provision of
paragraph (2) of this draft article.

IODraft paragraph (3) is modelled on article 20 of the UNCITRAL
Arbitration Rules (Yearbook 1976. part one, II, A, para 57; or
UNCITRAL Arbitration Rules, United Nations publication, Sales
No. E.77.V.6).
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D. Language in arbitral proceedingsll

Article D12

(1) The parties are free to agree on the language or
languages to be used in the arbitral proceedings. Failing
such agreement, the arbitral tribunal shall determine
the language or languages to be used in the proceedings.
This agreement or determination, unless otherwise
specified therein, shall apply to any written statement
by a party, any oral hearing, and any award, decision
or other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any docu
mentary evidence shall be accompanied by a translation
into the language or languages agreed upon by the
parties or determined by the arbitral tribunal.

E. Court assistance in taking evidencel3

Article E

(1) The arbitral tribunal or a party [with the approval
of the arbitral tribunal] may request from [a court] [the
Court specified in article V] assistance in taking
evidence. The court shall execute such a request by
either taking the evidence itself or by ordering a party
or a third person to give evidence to the arbitral
tribunal.

(2) Where an arbitration takes place outside this
State, the arbitral tribunal or a party [with the approv~l

of the arbitral tribunal] may submit such a request
through a court of the State where the arbitration takes
place. Such a request shall be treated by the court
referred to in paragraph (1) as a request by that foreign
court.

F. Termination ofarbitral proceedings14

Article F

(1) The arbitral proceedings are terminated:

IISee A/CN.91233, paras. 27-30 (Yearbook 1983. part two, Ill, C)
and A/CN.9/WG.II/WP.41, paras. 22-26 (idem, D, 2).

12This provision is modelled on article 17 of the UNCITRAL
Arbitration Rules.

I3See A/CN.9/233, paras. 31-37 (Yearbook 1983. part two, Ill, C)
and A/CN.9/WG.II/WP.4I, paras. 27-37 (idem. D, 2).

14See A/CN.9/233, paras. 38-41 (Yearbook 1983. part two, Ill, C)
and A/CN.9/WG.II/WP.41, paras. 38-41 (idem, D, 2).

(a) by the [making] [delivery] of the final award
which constitutes or completes the disposition of all
claims submitted to arbitration; or

(b) by an agreement of the parties that the arbitral
proceedings are to be terminated;15 or

(c) by an order of the arbitral tribunal in accordance
with paragraph (2) of this article.

(2) After having given suitable notice to the parties,
the arbitral tribunal shall issue an order for the
termination of the arbitral proceedings when the
claimant withdraws his claim or if for any other reason
the continuation of the proceedings becomes unneces
sary or inappropriate.

(3) The mandate of the arbitral tribunal is terminated
with the termination of the arbitral proceedings, subject
to the provisions of article XXIV.16

G. Periodfor enforcement ofarbitral awartJl 7

Article G

Enforcement of an arbitral award shall be refused if
the request is made after ten years have elapsed from
the date at which the award was [made] [received by the
party requesting the enforcement] [received by the party
against whom enforcement is sought]. [However, if the
award contains an obligation which is to be performed
later than two years after the date at which the award
was made, the period for enforcement commences to
run on the date at which the obligation is to be
performed.]

"This subparagraph also covers the case where the parties agree
on the settlement of the dispute without requesting the recording of
the settlement in the form of an arbitral award; such a case implies
the agreement of the parties that the arbitral proceedings are to be
terminated. If the parties, after having settled the dispute, request that
the settlement be recorded in the form of an award, the arbitral
proceedings are terminated by the making of the award on agreed
terms.

16Another possible extension of the mandate of the arbitral
tribunal to be listed in this article could be the case of remission by a
court as envisaged under article XXX (3) in A/CN.9/WG.II/WP.46
(reproduced in this Yearbook. part two, 11, A, 2, c).

17See A/CN.91233, paras. 42-45 (Yearbook 1983, part two, Ill, C)
and A/CN.9/WG.II/WP.41, paras. 42-45 (idem. D, 2).

(b) Model law on international commercial arbitration: redrafted articles I to XII on scope ofapplication,
general provisions, arbitration agreement and the courts, and composition ofarbitral tribunal:

note by the secretariat (A/CN.9/WG.II/WP.45)

INTRODUCTORY NOTE

1. This Working Paper contains a redraft of revised
draft articles I to XII of a model law on international
commercial arbitration, prepared by the secretariat in
accordance with the conclusions of the Working Group

on International Contract Practices at its fifth session
(New York, 22 February-4 March 1983).1

I"Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233), paras. 47
120 (Yearbook 1983, part two, Ill, C). The revised draft articles were
set forth in A/CN.9/WG.II/WP.40 (Yearbook 1983, part two, Ill, D,
I), together with a comparative table of numbers of previous draft
articles.
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2. In addition to this second revision of draft articles I
to XII, three new draft articles (I bis, I ter and I quater)
are submitted for consideration by the Working Group.
They contain some rules of interpretation or definitions
and other provisions of general relevance, based on
decisions or suggestions made by the Working Group.

3. It may be noted that not only the heading of these
three new articles ("General provisions") but also all
other chapter headings are tentatively suggested by the
secretariat for reference purposes. The Working Group
may wish to decide at a later stage whether and, if so,
which headings should be used.

REDRAFTED ARTICLES I TO XII
OF A MODEL LAW ON

INTERNATIONAL COMMERCIAL ARBITRATION

A. Scope ofapplication

Article [2

(1) This Law applies to international commercial*
arbitration [, subject to any multilateral or bilateral
agreement entered into by this State]. 3

(2) An arbitration is international if the parties to an
arbitration agreement have [, at the time of the
conclusion of that agreement,]4 their places of business
in different States. If a party has more than one place of
business, the relevant place of business is that which has
the closest relationship to the arbitration agreement. 5

[(3) An arbitration shall also be regarded as inter
national for the purpose of paragraph (1) where the

·(The following explanations could be given in a footnote to the
term "commercial", as envisaged by the Working Group at its fifth
session; see A/CN.91233, para. 56; Yearbook 1983, part two, Ill, C.)

The term "commercial" should be given a wide interpretation so as
to cover matters arising from all relationships of a commercial [or
economic] nature, irrespective of whether the parties are "commercial
persons" (merchants) under any given national law. Relationships of
a commercial nature include, but are not limited to, the following
transactions: any trade transaction for the supply or exchange of
goods; distribution agreement; commercial representation or agency;
facto ring; . leasing; construction of works; consulting; engineering;
licensing; investment; financing; banking; insurance; exploitation
agreement or concession; joint venture and other forms of industrial
or business co-operation; carriage of goods or passengers by air, sea,
rail or road.

2See relevant discussion and conclusions by the Working Group in
A/CN.91233, paras. 48-60 (Yearbook 1983, part two, Ill, C).

'The Working Group may wish to consider whether this proviso,
which was felt to be a principle of general application (A/CN.91233,
para. 128; Yearbook 1983. part two, Ill, C), should be expressed in
this paragraph or in a separate article (following article 1).

4The Working Group may wish to consider whether the words
placed between square brackets are necessary in order to clarify the
decisive point of time.

5While it was suggested that the relevant connecting factor was not
only the arbitration agreement but also its implementation and,
possibly, the subject-matter of the dispute (see A/CN.91233, para 59;
Yearbook 1983, part two, Ill, C), it is submitted that such additions
might introduce an undesirable degree of uncertainty and that the
first criterion (i.e. implementation of the arbitration agreement) tends
to relate to a third ("neutral") place which seems less appropriate for
determining the link to the place of business of one of the parties.

parties to an arbitration agreement have stipulated that
this Law shall apply in lieu of a national law on
domestic arbitration, provided that [their relationship
involves international trade interests. A relationship is
deemed to involve international trade interests if] not
all of the following places are situated in the same
State: the place where the offer for the contract
containing the arbitration clause or for the separate
arbitration agreement was made; the place where the
corresponding acceptance was made; the place of
performance of any contractual obligation or of the
location of the subject-matter; the place where each
party is registered or incorporated or where its central
management and control is exercised; the place of
arbitration if determined in the arbitration agreement.]6

B. General provisions

New article [bis

For the purposes of this Law:

(a) where a provision of this Law grants the parties
freedom to determine a certain issue, such freedom
includes the right of the parties to authorize a third
person or institution to make that determination;7

(b) where a provision of this Law refers to the fact
that the parties have agreed or that they may agree or
in any other way refers to an agreement of the parties,
such agreement includes any arbitration rules referred
to in that agreement;7

(c) "arbitral tribunal" [refers to] [means] a sole
arbitrator or a [panel] [plurality] of arbitrators [, as the
case may be];8

(d) "court" means a body or organ of the judicial
system of a country;9

[(e) if a party does not have a place of business,
reference is to be made to his habitual residence.]IO

'This draft provision would form a separate provision in addition
to paragraph (2), if accepted by the Working Group as an "opting
in" provision. Another possibility suggested at the previous session
(A/CN.91233, para. 60; Yearbook 1983, part two, Ill, C) would be to
replace the test laid down in paragraph (2) by a wider formula along
the lines of the proviso set forth in draft paragraph (3).

'The draft provisions under lit. (a) and (b) are designed to
implement the decision of the Working Group reported in
A/CN.91233, paras. 101-102 (Yearbook 1983, part two, Ill, C).

'This draft provision might be deemed useful not only in view of
the clarification expressed therein but also as an aid in emphasizing
the distinction between arbitral tribunal and "court" as defined in the
following provision.

9This draft provision attempts to define, for two different reasons,
the term "court" as used in the model law. One reason is to clarify
that "court" includes any competent "judicial authority" even if not
called court in the respective country. The other reason is to
emphasize the distinction between arbitral tribunal and court which
seems particularly desirable in languages other than English since, for
example, in French and Spanish the term tribunal could otherwise be
misunderstood as an abbreviated reference to tribunal arbitral.

,oThis draft provision, which is modelled on article 10 (b) of the
United Nations Convention on Contracts for the International Sale of
Goods (Vienna, 1980; Yearbook 1980, part three, I, B), might, if
adopted, be incorporated in article I (2) unless the place of business is
referred to in other provisions as well (e.g. draft article on receipt of
communications).
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Article IV'S
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The parties may not derogate from the following
provisions of this Law: articles ... (to be listed here: all
mandatory provisions).]ll

New article I quater 12

A party who knows that any provision of, or
requirement under, this Law has not been complied
with and yet proceeds with the arbitration without
stating his objection to such non-compliance promptly
or, if a time-limit is provided therefor in this Law,
within such period of time shall be deemed to have
waived his right to object.

C. Arbitration agreement and the courts

Article Ip3

(1) "Arbitration agreement" is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all or
certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement
may be in the form of an arbitration clause in a
contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing
[whether] [. An agreement is in writing if it is]
contained in a document signed by the parties or in an
exchange of letters, telex, telegrammes or other means
of telecommunication which would [preserve a record
of the agreement] [produce a record on paper auto
matically or at the option of the recipient]. The
reference in a contract to an arbitration clause con
tained in another legal text constitutes an arbitration
agreement provided that the contract is in writing and
the reference is such as to make that clause a term of
the contract.

[Article III

In matters governed by this Law, no court shall
intervene except where so provided in this Law.]14

liThe Working Group may wish to consider at a later stage the
appropriateness of a general provision on which rules of the law are
of a mandatory character (cf. A/CN.91232, paras. 77, 181; Yearbook
1983. part two, Ill, A).

12This draft provision, which is modelled on article 30 of the
UNCITRAL Arbitration Rules, is designed to implement a suggestion
made in various contexts (e.g. A/CN.91233, paras. 66, 188; Yearbook
1983. part two, Ill, C).

IlSee A/CN.91233, paras. 62-68 (Yearbook 1983, part two, Ill, C).

"The Working Group, at its fifth session, postponed the decision
on this tentative draft article to a later stage but accepted its
underlying policy as an intention to clarify, in the course of the
preparation of the draft model law, instances of court intervention
(A/CN.91233, para. 73; Yearbook 1983. part two, Ill, C).

(1) A court, before which an action is brought in a
matter which is the subject of an arbitration agreement,
shall, at the request of a party, [decline jurisdiction and]
refer the parties to arbitration unless it finds that the
agreement is null and void, inoperative or incapable of
being performed. [A plea that the court has no
jurisdicition because of] [Such a request based on] the
existence of an arbitration agreement may be made by a
party not later than when submitting his first statement
on the substance of the dispute. 16, 17

(2) It shall not be deemed incompatible with the
arbitration agreement that a party, before or during
arbitral proceedings, requests from a court interim
measures of protection [in respect of the subject-matter
of the dispute or in respect of evidence] and that a court
[orders or takes] [grants] such measures.

Article V'8

The Court [with jurisdiction] [entrusted] to perform
the functions referred to in articles VIII (2), (3), X (3),
XI (2), XIII (3), XIV, XXVI and XXX shall be the ...
(blanks to be filled by each State when enacting the
modellaw).19

ISSee A/CN.91233, paras. 75-81 (Yearbook 1983. part two, Ill, C).

16This draft provision combines the provisions previously set forth
in paragraphs (I) and (2). Two modifications are suggested in an
attempt (a) to emphasize the issue dealt with in this provision, i.e. the
competence-or lack of competence-of a court before which a
substantive claim is brought; (b) to clarify the relationship between
the "request", mentioned in the first sentence, and the "plea",
previously referred to in paragraph (2).

1?1t is suggested that the provision previously contained in
paragraph (3) of article IV be transferred, with some modifications,
to article XIII as new paragraph (4):

"(4) Where, after arbitral proceedings have commenced, a party
invokes before a court lack of jurisidiction of the arbitral tribunal,
whether impliedly by bringing a substantive claim or expressly by
requesting a decision on the jurisdiction of the arbitral tribunal
directly from the court without first raising this plea before the
arbitral tribunal, the arbitral tribunal may continue the procee<;lings
while the issue is pending with the court."

In this context, the Working Group may wish to consider the
relationship between the two ways of pleading lack of jurisdiction of
the arbitral tribunal as envisaged in article XIII (2), (3), i.e. plea
raised before arbitral tribunal, with later control by court, and in
above paragraph (4), i.e. direct resort to court without first requesting
a ruling by the arbitral tribunal on its jurisdiction. The main question
would be whether these two procedures are provided cumulatively or
alternatively. In the latter case, a party who has chosen one of the
procedures would be precluded from using the other one.

"See A/CN.91233, paras. 83-86 (Yearbook 1983. part two, Ill, C).
It may be recalled here that, according to a decision by the Group,
the procedural issues previously dealt with in (now deleted) para
graph (2), i.e. right to request the court to act and finality of the
court's decision, should be considered in the context of the individual
provisions entrusting certain functions to the court.

19The "Court" to be designated by each State may be a court or
part of a court (e.g. special chamber), whether already existing (e.g.
commercial court) or established for that purpose; certain functions
of a more administrative nature and where speed is required (e.g.
appointment, challenge) may be assigned to a specific person (e.g.
president of court or chamber).
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D. Composition ofarbitral tribunal

Article Vpo

No person shall be by reason of his nationality
precluded from acting as an arbitrator, unless otherwise
agreed by the parties.21

Article VlI22

(1) The parties are fJ,'ee to determine the number of
arbitrators.

(2) Failing such determination, the number of arbitra
tors shall be three.

Article V/lI23

(1) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators.

(2) Failing such agreement,

(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two arbitra
tors thus appointed shall appoint the third arbitrator; if
a party fails to appoint the arbitrator within 30 days
after having been requested to do so [by the other
party], or if the two arbitrators fail to agree on the third
arbitrator within 30 days from their appointment, the
appointment shall be made [, upon request of a party,]
by the Court specified in article V;

(b) if, in an arbitration with a sole arbitrator, the
parties [are unable to agree] [do not within 40 days
after the request for arbitration agree] on the arbitrator,
he shall be appointed by the Court specified in article V.

(3) Where, under an appointment procedure agreed
upon by the parties,

(a) a party fails to act as required under such
procedure; or

(b) the parties, or two arbitrators, are unable to
reach an agreement expected from them under such
procedure; or

(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article V
to take the necessary measure instead, unless the
agreement on the appointment procedure [, in particular
by reference to arbitration rules,] provides [another
procedure for meeting such contingency] [other means
for securing the appointment].

[(3 bis) Any decision entrusted by paragraphs (2) and
(3) to the Court specified in article V shall be final.]

20See A/CN.91233, paras. 88-91 (Yearbook 1983, part two, Ill, C).

21This provision might later be combined with the provisions of
article VII or VIII.

22See A/CN.9/233, para. 93 (Yearbook 1983, part two, Ill, C).
23Ibid., paras. 95-100.

(4) This Court, in appointing an arbitrator, shall have
due regard [to any qualifications required of the
arbitrator by agreement of the parties and] to such
considerations as are likely to secure the appointment
of an independent and impartial arbitrator and, in the
case of a sole or third arbitrator, shall take into account
as well the advisability of appointing [an arbitrator of a
nationality other than the nationalities of the parties]
[the national of a State where neither of the parties has
his relevant place of business as referred to in article I
(2)].

Article /)(24

(1) When a person is approached in connection with
his possible appointment as an arbitrator, he shall
disclose any circumstances likely to give rise to justi
fiable doubts as to his impartiality or independence. An
arbitrator [, from the time of his appointment and
thereafter,] shall disclose any such circumstances to the
parties unless they have already been informed by him
of these circumstances.

(2) An arbitrator may be challenged only if circum
stances exist that give rise to justifiable doubts as to his
impartiality or independence. A party may challenge
the arbitrator appointed by him only for reasons of
which he becomes aware after the appointment has
been made.

Article )(25

(1) The parties are free to agree on the procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.

(2) Failing such agreement, a party may challenge an
arbitrator before the arbitral tribunal within 15 days
after knowing any circumstance referred to in article IX
(2). The mandate of the arbitrator terminates when he
withdraws from his office or the other party agrees to
the challenge; [in neither case does this imply] [neither
reaction implies] acceptance of the validity of the
grounds for the challenge.

(3) If a challenge is not successful within 30 days
under the procedure of paragrpah (2) or is not
successful under any procedure agreed upon by the
parties, the challenging party may [pursue his objec
tions before a court only in an action for setting aside
the arbitral award] [request, within 15 days, from the
Court specified in article V a decision on the challenge
which shall be final; while such a request is pending, the
arbitral tribunal, including the challenged arbitrator,
may continue the arbitral proceedings].26

24Ibid., paras. 104-106.
25Ibid., paras. 108-111.
261n the latter alternative, some elements have been added (i.e.

time-limit for request; finality of decision; discretion to continue
arbitral proceedings) in an attempt to alleviate the fear of dilatory
tactics. An additional device could be to accelerate the decision by
assigning it to a person rather than a court (cf. footnote 19).
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Article XJ27

(1) In the event that an arbitrator fails to act or in the
event of the de jure or de facto impossibility of his
performing his funcions, his mandate terminates if he
withdraws from his office or if the parties agree on the
termination; in neither case does this imply acceptance
of the validity of any ground referred to in the first
sentence.

(2) If [the mandate of the arbitrator does not termi
nate in accordance with paragraph (I) and if] a
controversy remains concerning any of the events

2'See A/CN.91233, paras. 113-117 (Yearbook 1983. part two,
Ill, C).

envisaged in paragraph (1), any party [or arbitrator]
may request from the Court specified in article V a
decision on the termination of the mandate [which shall
be final].

Article XII28

Where the mandate of an arbitrator terminates under
article X or XI, or in the event of his death or
resignation, a substitute arbitrator shall be appointed
according to the rules that were applicable to the
appointment of the arbitrator being replaced, unless the
parties agree otherwise.

28Ibid.. paras. 119-120.

(e) Model law on international commercial arbitration: revised draft articles XXV to XXX on recognition
and enforcement ofarbitral award and recourse against award: note by the secretariat (A/CN.9/WG.II/WP.46)

INTRODUCTORY NOTE

1. This working paper contains revised draft articles
XXV to XXX of a model law on international
commercial arbitration, prepared by the secretariat in
accordance with the conclusions of the Working Group
on International Contract Practices at its fifth session
(New York, 22 February-4 March 1983).1 These
revised draft articles (on recognition and enforcement
of arbitral award and on recourse against award) are
based on previous draft articles XXV, XXVI and
37 to 41. 2

2. It may be noted that the revised draft articles are
presented in the same order as the previous ones,
although two suggestions for rearranging the articles
were made at the last session: (a) to place the articles on
recourse against award before the articles on recog
nition and enforcement; (b) to combine the provisions
on setting aside with the articles on recognition and
enforcement of domestic awards. It may be recalled
that the Working Group was agreed that these sug
gestions could be considered at a later stage. 3

3. In fact, it seems premature to rearrange these draft
articles before final decisions are made on their
retention and exact contents. This is particularly true
with regard to the draft provisions on recognition and
enforcement, since conflicting views were expressed on
policy questions such as the extent to which draft article
XXVII (previously 37) and especially article XXVIII
(previously 38) should be aligned with article V of the
1958 New York Convention and whether one should

'''Report of the Working Group on the work of its fifth session"
(A/CN.91233) paras. 121-195 (Yearbook 1983. part two, III. C).

2The previous draft articles were set forth in AICN.9IWG .II/WP.40
and 42 (Yearbook 1983. part two. II1, D, I and 3).

'See A/CN.91233, para. 182 (Yearbook 1983. part two. II1, C).

strive for a uniform system for all awards irrespective of
their place of origin.4

REVISED DRAFT ARTICLES ON RECOGNITION
AND ENFORCEMENT OF ARBITRAL AWARD

AND ON RECOURSE AGAINST AWARD

J. Recognition and enforcement ofarbitral award

Article XXVS

An arbitral award made in the territory of this State
shall be recognized as binding and enforced in accor
dance with the following procedure:·

An application shall be made in writing to the
competent court, accompanied by the duly authenti
cated original award, or a duly certified copy thereof,
and the original arbitration agreement referred to in
article 11, or a duly certified copy thereof. If the said
award or agreement is not made in an official
language of this State, the party applying for
recognition and enforcement of the award shall
supply a [duly certified] translation of these docu
ments into such language [, certified by an official or
sworn translator or by a diplomatic or consular
agent].

"The following text might be given in a footnote to this article in
the model law in order to express the common understanding in the
Working Group that the objective of article XXV was to set forth
maximum procedures (see A/CN.91233, para. 123):

"The procedure set forth in this article is intended to set maximum
standards. It would, thus, not be contrary to the harmonization to
be achieved by the model law if a State retained an even less
onerous procedure."

'Ibid.• paras. 137-139, 159-161.

'Ibid.• paras. 122-126.
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Article XXVI6

An arbitral award made outside the territory of this
State shall be recognized as binding and enforced in
accordance with the following procedure:

An application shall be made in writing to the Court
specified in article V, accompanied by the duly
authenticated original award, or a duly certified copy
thereof, and the original arbitration agreement re
ferred to in article 11, or a duly certified copy thereof.
If the said award or agreement is not made in an
official language of this State, the party applying for
recognition and enforcement of the award shall
supply a translation of these documents into such
language, certified by an official or sworn translator
or by a diplomatic or consular agent.

Article XXVIJ7

(1) Recognition and enforcement of an arbitral award
made in the territory of this State shall be refused, at
the request of the party against whom it is invoked,
only if that party furnishes proof that:

(a) a party to the arbitration agreement referred to
in article 11 [was under some incapacity] [lacked the
capacity to conclude such an agreement], or the said
agreement is not valid; or

(b) the party against whom the award is invoked
was not given proper notice of the appointment of the
arbitrator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

(c) the award decides on a dispute or matter [not
submitted to arbitration] [outside the scope of the
arbitration agreement or not referred to the arbitral
tribunal]; however, if any decisions on matters sub
mitted to arbitration can be separated from those not
so submitted, that part of the award which contains
decisions on matters submitted to arbitration may be
recognized and enforced; or

(d) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with the
agreement of the parties [, unless in conflict with any
mandatory provision of this Law,] or, failing such
agreement, was not in accordance with the provisions
of this Law [, whether mandatory or not]; or

(e) the award has not yet become binding on the
parties or has been set aside by a court of this State.

(2) Recognition and enforcement of an award [may]
[shall] also be refused if the court finds that the
recognition or enforcement would be contrary to the
public policy of this State.

* * *
6Ibid., paras. 128-131. It should be noted that the proviso

contained in the previous version of this article ("subject to any
multilateral or bilateral agreement ... ") is now contained in a
provision of general application (Le. article I (1) in A/CN.9/
WG.II/WP,45; reproduced in this Yearbook, part two, n, A, 2, b).

'See discussion and conclusions by the Working Group on the
relevant previous draft article 37 in A/CN.91233, paras. 134-156
(Yearbook 1983, part two, Ill, C).

(In view of the suggestion reported in A/CN.9/233,
para. 139 (Yearbook 1983, part two, Ill, C), the
Working Group may wish to consider the following
short version of draft article XXVII:

Recognition and enforcement of an arbitral award
made in the territory of this State may be refused if:

(a) the arbitral tribunal was not competent to make
that award; or

(b) the subject-matter of the award was not [arbi
trable] [capable of settlement by arbitration]; or

(c) the award is not binding; or

(d) recognition and enforcement would be contrary
to public policy.)

Article XXVIIIs

(1) Recognition and enforcement of an arbitral award
made outside the territory of this State [may] [shall] be
refused, at the request of the party against whom it is
invoked, only if that party furnishes [to the competent
authority where the recognition and enforcement is
sought]9 proof that:

(a) the parties to the arbitration agreement referred
to in article 11 were, under the [applicable law] [law
applicable to them], under some incapacity, or the said
agreement is not valid under the law to which the
parties have subjected it or, failing any indication
thereon, under the law of the country where the award
was made; or

(b) the party against whom the award is invoked
was not given proper notice of the appointment of the
arbitrator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

(c) the award deals 'with a dispute not contemplated
by or not falling within the terms of the submission to
arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided
that, if the decisions on matters submitted to arbitra
tion can be separated from those not so submitted, that
part of the award which contains decisions on matters
submitted to arbitration may be recognized and
enforced; or

(d) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with the
agreement of the parties or, failing such agreement, was
not in accordance with the law of the country where the
arbitration took place; or

(e) the award has not yet become binding on the
parties, or has been set aside or suspended by a [court]
[competent authority] of the country in which, or under
the [procedural] law of which, that award was made.

8See discussion and conclusions by the Working Group on the
relevant previous draft article 38 in A/CN.91233, paras. 158-175
(Yearbook 1983, part two, III, C).

'The wording between square brackets, which is taken from the
1958 New York Convention, might be regarded as superfluous, or it
could be replaced by the words "to the Court" (in line with the
decision on article XXVI according to which "the Court specified in
article V" is the competent one).
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(2) Recognition and enforcement of an arbitral award
may also be refused if the [competent authority]
[Court]10 finds that:

(a) the subject-matter of the dispute is not capable
of settlement by arbitration under the law of this State;
or

(b) the recognition or enforcement of the award
would be contrary to the public policy of this State.

(3) If an application for the setting aside or suspen
sion of an award has been made to a [court] [competent
authority] referred to in paragraph (1) (e), the [authority
before which the award is sought to be relied upon]
[Court] may, if it considers it proper, adjourn the
decision on the enforcement of the award and may also,
on the application of the party claiming enforcement of
the award, order the other party to give suitable
security. 11

K. Recourse against arbitral award

Article XX/)(I2

No recourse against an arbitral award made under
this Law may be made to a court except as provided in
article XXX.

Article XX)(I3

(I) An award made under this Law may be set aside,
whether in whole or in part, only on grounds on which

laThe term "Court" seems to be more appropriate than the words
"competent authority" in view of the decision on the competent body
under article XXVI (cf. footnote 9).

llThis draft provision, which is based on previous draft article 39,
has been incorporated into article XXVIII in view of the decision of
the Working Group to limit the scope of this rule to recognition and
enforcement of only foreign awards (A/CN.9/233, para. 177;
Yearbook 1983. part two, III, C).

"See discussion and conclusions of the Working Group on the
relevant previous draft article 40 in A/CN.91233, paras. 179-180
(Yearbook 1983. part two, III, C).

"See discussion and conclusions of the Working Group on the
relevant previous draft article 41 in A/CN.91233, paras. 182-195
(Yearbook 1983. part two, III, C).

recognition and enforcement may be refused under
article XXVII (I) (a), (b), (c), (d) or (2) [or on which an
arbitrator may be challenged under article IX (2)],14

(2) An [application] [action] for setting aside may not
be [made] [brought] after four months have elapsed
from the date on which the party [making that
application] [bringing that action] had received the
award [in accordance with article XXII (4»). [However,
where the arbitration agreement provides for appeal to
another arbitral tribunal, this period commences on the
date of the receipt of the decision of that arbitral
tribunal.]15

(3) The Court, when asked to set aside an award, may
also order,16 where appropriate17 [and if so requested by
a party], that the arbitral proceedings be continued.
Depending upon the [reason for setting aside] [pro
cedural defect found by the Court], this order may
specify the matters to be considered by the arbitral
tribunal and may contain other instructions concerning
the composition of the arbitral tribunal or the conduct
of the proceedings.

"The words between square brackets would not be necessary if the
Working Group were to decide in favour of the second alternative set
forth in article X (3) in A/CN.9/WG.I1/WP.45 (reproduced in this
Yearbook. part two, 11, A, 2, b).

1'The sentence between square brackets is submitted for considera
tion in the light of the suggestion reported in A/CN.91233, para. 184
(Yearbook 1983. part two, III, C). If a provision concerning appeal to
another arbitral tribunal were to be included in the model law, the
Working Group may wish to consider also the case where a party
does not bring such appeal (within any agreed period of tjme) but
directly requests the court to set aside the award (of first instance).

16This opening phrase would leave it open whether remission to the
arbitral tribunal is an alternative or a supplementary remedy to
setting aside. The Working Group may wish to consider whether the
provision should leave open this question to which varying answers
are given in different national laws.

"This almost self-evident proviso is submitted in this short form
since no other, more detailed formula could be found which would
cover the great variety of cases where remission would either be
appropriate or inappropriate.

B. Seventh session of the Working Group on International Contract Practices
(New York, 6-17 February 1984)

1. Report of the Working Group on the work of its seventh session
(A/CN.9/246-6 March 1984)°
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Annex

DRAFT TEXT OF A MODEL LAW ON INTERNATIONAL COMMERCIAL ARBI
TRATION AS ADOPTED BY THE WORKING GROUpb

INTRODUCTION

I. At its fourteenth session, the Commission decided
to entrust the Working Group on International Contract
Practices with the task of preparing a draft model law on
international commercial arbitration,l

2. The Working Group commenced its work at its
third session by discussing all but four of a series of
questions prepared by the Secretariat designed to
establish the basic features of a draft modellaw.2

3. At its fourth session, the Working Group completed
its discussion on questions prepared by the secretariat on
possible features of a draft model law and some further
issues of arbitral procedure possibly to be dealt with in a
draft model law. At that session, the Working Group
also considered draft articles I to 36 of a draft model law
prepared by the secretariat. 3

bReproduced in this Yearbook, part two, n, B, 2.

IReport of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/l7),
para. 70 (Yearbook 1981, part one, A).

2"Report of the Working Group on International Contract
Practices on the work of its third session" (A/CN.9/2l6; Yearbook
1982, part two, Ill, A).

'''Report of the Working Group on International Contract
Practices on the work of its fourth session" (A/CN.91232, Yearbook
1983, part two, Ill, A).

4. At its fifth session, the Working Group considered
further features and draft articles of a model law and
revised draft articles I to XXVI of a model law on
international commercial arbitration. At that session,
the Working Group also considered draft articles 37 to
41 on recognition and enforcement of awards and on
recourse against awards.4

5. At its sixth session, the Working Group considered
tentative draft articles A to G, revised draft articles XIII
to XXIV and XXV to XXX and redrafted articles I to
XII of a model law on international commercial
arbitration. 5

6. According to a decision by the Commission to
expand the membership of the Working Group to all
States members of the Commission,6 the Working
Group consists of the following 36 States: Algeria,
Australia, Austria, Brazil, Central African Republic,
China, Cuba, Cyprus, Czechoslovakia, Egypt, France,
German Democratic Republic, Germany, Federal

'''Report of the Working Group on International Contract
Practices on the work of its fifth session" (A/CN.91233; Yearbook
1983, part two, Ill, C).

'''Report of the Working Group on International Contract
Practices on the work of its sixth session" (A/CN.91245; reproduced
in this Yearbook. part two, n, A, I).

6Report of the United Nations Commission on International Trade
Law on the work of the sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/17),
para. 143 (Yearbook 1983, part one, A).
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Republic of, Guatemala, Hungary, India, Iraq, Italy,
Japan, Kenya, Mexico, Nigeria, Peru, Philippines,
Senegal, Sierra Leone, Singapore, Spain, Sweden,
Trinidad and Tobago, Uganda, Union of Soviet Socialist
Republics, United Kingdom of Great Britain and
Northern Ireland, United Republic of Tanzania, United
States of America and Yugoslavia.

7. The Working Group held its seventh session in New
York from 6 to 17 February 1984. All the members were
represented except the Central African Republic and
Peru.

8. The session was attended by observers from the
following States: Argentina, Barbados, Canada, Chile,
Congo, Ecuador, El Salvador, Finland, Ghana, Greece,
Guinea, Holy See, Honduras, Norway, Panama,
Republic of Korea, Romania, Suriname, Switzerland,
Thailand, Tunisia, Turkey and Venezuela.

9. The session was attended by observers from the
following intergovernmental organizations: Asian
African Legal Consultative Committee, Commission of
the European Communities and Hague Conference on
Private International Law, and from the following
international non-governmental organizations: Inter
American Commercial Arbitration Commission, Inter
national Bar Association, International Chamber of
Commerce, International Council for Commercial
Arbitration and International Law Association.

10. The Working Group elected the following officers:

Chairman: Ivan Szasz (Hungary)

Rapporteur: James C. Droushiotis (Cyprus)

11. The following documents were placed before the
session:

(a) Report of the Secretary-General: possible features
of a model law on international commercial arbitration
(A/CN.9/207; Yearbook 1981, part two, Ill);

(b) Report of the Working Group on International
Contract Practices on the work of its third session (New
York, 16-26 February 1982) (A/CN.9/216; Yearbook
1982, part two, Ill, B);

(c) Report of the Working Group on International
Contract Practices on the work of its fourth session
(Vienna, 4-15 October 1982) (A/CN.9/232; Yearbook
1983, part two, Ill, A);

(d) Report of the Working Group on International
Contract Practices on the work of its fifth session (New
York, 22 February-4 March 1983) (A/CN.9/233;
Yearbook 1983, part two, Ill, D);

(e) Report of the Working Group on International
Contract Practices on the work of its sixth session
(Vienna, 29 August-9 September 1983) (A/CN.9/245;
reproduced in this Yearbook, part two, 11, A, 1);

(f) Provisional agenda for the session (A/CN.9/
WG.II/WP.47);

(g) Composite draft text of a model law on
international commercial arbitration (A/CN.9/WG.II/
WP.48; reproduced in this Yearbook, part two, 11, B, 3, a);

(h) Territorial scope of application of the model law
and related issues (A/CN.9/WG.II/WP.49; reproduced
in this Yearbook, part two, 11, B, 3, b);

(i) Some notes on the composite draft text of a
model law (A/CN.9/WG.II/WP.50; reproduced in this
Yearbook, part two, 11, B, 3, c).

12. The Working Group adopted the following
agenda:

(a) Election of officers

(b) Adoption of the agenda

(c) Consideration of composite draft text of a model
law on international commercial arbitration

(d) Other business

(e) Adoption of the report

DELIBERAnONS AND DECISIONS

13. The Working Group considered the composite
draft text of a model law on international commercial
arbitration (A/CN.9/WG.II/WP.48; reproduced in this
Yearbook, part two, 11, B, 3, d), as revised by the
Drafting Group (A/CN.9/WG.2/7/CRP.l). In connec
tion with pertinent articles of the draft text, the Working
Group also considered issues of territorial scope of
application of the model law and related issues raised in
document A/CN.9/WG.II/WP.49 (reproduced in this
Yearbook, part two, 11, B, 3, b) and some comments and
suggestions by the secretariat on the composite draft text
which were contained in document A/CN.9/WG.II/
WP.50 (reproduced in this Yearbook, part two, 11, B, 3, c).

14. The Working Group adopted the draft text of the
model law on international commercial arbitration as
contained in the annex to the present report. It was
noted that, for lack of time, the Working Group was
unable to review the articles as to their correlation and
consistency.

15. The Working Group noted that the secretariat had
convened a drafting group in order to establish
corresponding language versions of the text of the model
law before it was sent to governments and international
organizations for comments. The Working Group
expressed its appreciation to the Drafting Group which
met before and during the session of the Working Group.

A. Consideration of composite draft text of a
model law on international commercial arbitration

16. The Working Group decided to postpone its
consideration of chapter I, "General provisions", to a
later stage of the session and to commence its
deliberations with a consideration of chapter 11,
"Arbitration agreement".
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CHAPTER 11. ARBITRAnON AGREEMENT

Article 7

17. The text of article 7 as considered by the Working
Group was as follows:

"Article 7. Definition and form of arbitration agree
ment

"(1) 'Arbitration agreement' is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all
or certain disputes which have arisen or which may
arise between them in respect of a defined legal
relationship, whether contractual or not. An arbitra
tion agreement may be in the form of an arbitration
clause in a contract or in the form of a separate
agreement.

"(2) The arbitration agreement shall be in writing.
An agreement is in writing if it is contained in a
document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecom
munication which provide a record of the agreement.
The reference in a contract to a document containing
an arbitration clause constitutes an arbitration agree
ment provided that the contract is in writing and the
reference is such as to make that clause part of the
contract."

18. The Working Group adopted that article.

19. The Working Group was agreed that the last part
of the last sentence of paragraph (2) should not be
understood as requiring an explicit reference to the
arbitration clause contained in a document referred to.

Article 8

20. The text of article 8 as considered by the Working
Group was as follows:

"Article 8. Arbitration agreement and substantive claim
before court

"(I) A court, before which an action is brought in a
matter which is the subject of an arbitration
agreement, shall, if a party so requests not later than
when submitting his first statement on the substance
of the dispute, refer the parties to arbitration unless it
finds that the agreement is null and void, inoperative
or incapable of being performed.

"(2) Where, in such case, arbitral proceedings have
already commenced, the arbitral tribunal may
continue the proceedings while the issue [of its
jurisdiction] is pending with the court [unless the
court orders a stay of the arbitral proceedings]."

21. The Working Group adopted that article, includ
ing, in paragraph (2), the words "of its jurisdiction" but
deleting the words "unless the court orders a stay of the
arbitral proceedings", although there was some support
for their retention.

22. The Working Group considered the question raised
in the note prepared by the secretariat (A/CN.9/WG.II/
WP.50, para. 15; reproduced in this Yearbook. part two,
11, B, 3, c) whether the model law should deal with the
effect of a party's failure to invoke the arbitration
agreement in accordance with paragraph (1) of that
article. The Working Group was agreed that article 8 (1)
certainly prevented a party from invoking the arbitration
agreement later than the point of time indicated in
paragraph (1), and that the court was not empowered
without a request of a party, Le. ex officio. to refer the
parties to arbitration. While there was wide support for
the view that the failure of the party should have a wider
effect precluding that party from relying on the
arbitration agreement also in other contexts or
proceedings, the Working Group decided not to
incorporate a provision on such general effect because it
would be impossible to devise a simple rule which would
satisfactorily deal with all the aspects of this complex
issue.

23. The Working Group did not accept a suggestion to
add at the end of paragraph (1) the words "or that the
dispute concerns a matter that is not capable of
settlement by arbitration". While recognizing the
importance of the requirement of arbitrability, the
prevailing view was that there was no need for an express
provision as the one suggested. It was noted that an
arbitration agreement concerning a non-arbitrable
subject-matter would normally be regarded as null and
void. It was also pointed out by some representatives
that the issue of non-arbitrability was adequately
addressed in articles 34 and 36.

Article 9

24. The text of article 9 as considered by the Working
Group was as follows:

"Article 9. Arbitration agreement and interim mea
sures by court

"It is not incompatible with the arbitration agreement
for a party to request, before or during arbitral
proceedings, from a court an [interim measure of
protection] [interim measure or a measure of
conservation] and for a court to grant such measure."

25. The Working Group adopted that article, includ
ing the words "interim measure of protection" and
deleting the words "interim measure or a measure of
conservation". While there was some support for the
latter wording which was taken from the 1961 Geneva
Convention, the prevailing view was in favour of the
term "interim measure of protection" which was taken
from the UNCITRAL Arbitration Rules.

26. The Working Group was agreed that the range of
measures covered by article 9 was a wide one and
included, in particular, pre-award attachments. It was
noted that that provision, as regards the range of
measures covered, including their enforcement, was
considerably wider than article 18 which empowered
the arbitral tribunal to order certain interim measures
of protection but did not deal with the enforcement of
such orders.
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CHAPTER Ill. COMPOSITION OF
ARBITRAL TRIBUNAL

Article 10

27. The text of article 10 as considered by the
Working Group was as follows:

"Article 10. Number ofarbitrators

"(1) The parties are free to determine the number
of arbitrators.

"(2) Failing such determination, the number of
arbitrators shall be three."

28. The Working Group adopted that article.

Article 11

29. The text of article 11 as considered by the
Working Group was as follows:

"Article 11. Appointment ofarbitrators

"(1) No person shall be precluded by reason of his
nationality from acting as an arbitrator, unless other
wise agreed by the parties.

"(2) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators, subject to
the provisions of paragraphs (4) and (5) of this
article.

"(3) Failing such agreement.

"(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two
arbitrators thus appointed shall appoint the third
arbitrator; if a party fails to appoint the arbitrator
within thirty days after having been requested to do
so by the other party, or if the two arbitrators fail to
agree on the third arbitrator within thirty days of
their appointment, the appointment shall be made,
upon request of a party, by the Court specified in
article 6;

"(b) in an arbitration with a sole arbitrator, if the
parties are unable to agree on the arbitrator, he shall
be appointed, upon request of a party, by the Court
specified in article 6.

"(4) Where, under an appointment procedure
agreed upon by the parties,

"(a) a party fails to act as required under such
procedure; or

"(b) the parties, or two arbitrators, are unable to
reach an agreement expected of them under such
procedure; or

"(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article 6
to take the necessary measure, unless the agreement
on the appointment procedure provides other means
for securing the appointment.

"(5) A decision on a matter entrusted by para
graph (3) or (4) to the Court specified in article 6 shall
be final. The Court, in appointing an arbitrator, shall
have due regard to any qualifications required of the
arbitrator by the agreement of the parties and to such
considerations as are likely to secure the appointment
of an independent and impartial arbitrator and, in
the case of a sole or third arbitrator, shall take into
account as well the advisability of appointing an
arbitrator of a nationality other than those of the
parties."

30. The Working Group adopted that article.

31. The Working Group noted that the words "or
citizenship" following the word "nationality" in
paragraphs (1) and (5) had been deleted by the Drafting
Group. While there was some support for retaining the
words "or citizenship", the prevailing view was to delete
them since in many legal systems only the term
"nationality" was used. However, the Working Group
was agreed that, in view of the purpose of this provision
to achieve non-discrimination, the term "nationality"
should be given a wide interpretation so as to embrace
citizenship, where such term was used.

32. As regards the function entrusted to the court by
paragraph (4) of that article, the Working Group was
agreed that the words "to take the necessary measure"
meant that the court had to take the necessary measure
itself (that is, to make the appointment) and not, for
example, order an appointing authority, which had
failed to do so, to perform the function entrusted to that
authority by the parties.

Article 12

33. The text of article 12 as considered by the Working
Group was as follows:

"Article 12. Grounds for challenge

"(1) When a person is approached in connection
with his possible appointment as an arbitrator, he
shall [without delay] disclose any circumstances likely
to give rise to justifiable doubts as to his impartiality
or independence. An arbitrator, from the time of his
appointment and thoughout the arbitral proceedings,
shall without delay disclose any such circumstances to
the parties unless they have already been informed of
them by him.

"(2) An arbitrator may be challenged only if
circumstances exist that give rise to justifiable doubts
as to his impartiality or independence. A party may
only challenge the arbitrator appointed by him for
reasons of which he becomes aware after the
appointment has been made.

"(3) The fact that, in cases under article 13 (2) or 14,
an arbitrator withdraws from his office or a party
agrees to the termination of the mandate of an
arbitrator does not imply acceptance of the validity of
any ground referred to in [that provision] [paragraph
(2) of this article or in article 14]."
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34. The Working Group adopted that article, subject
to the deletion of the words "without delay" in the first
sentence of paragraph (1) and subject to the addition, in
the second sentence of paragraph (2), after the words
"the arbitrator appointed by him" of the words "or in
whose appointment he has participated". That addition
was felt to be necessary since the policy considerations
which applied to the case of the party-appointed
arbitrator were of equal force in the case where the
parties jointly appointed an arbitrator.

35. As regards paragraph (3), the Working Group
noted that the Drafting Group had recommended t9
place that provision after article 14 as a new article 14
bis. The Working Group requested the Drafting Group
to implement that idea and also to select the more
appropriate wording of the two variants presented
between square brackets at the end of that paragraph.

Article 13

36. The text of article 13 as considered by the Working
Group was as follows:

"Article 13. Challenge procedure

"(1) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.

"(2) Failing such agreement, a party who intends to
challenge an arbitrator shall, within fifteen days after
becoming aware of any circumstances referred to in
article 12 (2), send a written statement of the reasons
for the challenge to the arbitral tribunal. Unless the
challenged arbitrator withdraws from his office or the
other party agrees to the challenge, the arbitral
tribunal shall decide on the challenge.

"(3) If a challenge under any procedure agreed upon
by the parties or under the procedure of paragraph (2)
is not successful, the challenging party may request,
within fifteen days [after having received the decision
rejecting the challenge], the Court specified in article 6
to decide on the challenge, which decision shall be
final; while such a request is pending, the arbitral
tribunal, including the challenged arbitrator, may
continue the arbitral proceedings."

37. The Working Group adopted that article, subject
to the replacement, in paragraph (2), of the words "after
becoming aware of any circumstances referred to in
article 12 (2)" by the words "of the constitution of the
arbitral tribunal or after becoming aware of any
circumstance referred to in article 12 (2), whichever is
later".

38. The Working Group was agreed that the decision
entrusted to the arbitral tribunal by paragraph (2) of that
article was not to be considered as a decision on a
question of procedure in the terms of article 29 and that
the decision was entrusted to all members of the
tribunal, including the challenged arbitrator. In an
arbitration with more than one arbitrator, that decision

may be made by a majority of all its members in
accordance with article 29 (first sentence).

39. The Working Group did not accept a suggestion to
include in article 13 an explicit statement to the effect
that a successful challenge led to the termination of the
mandate of the challenged arbitrator. The Working
Group felt that that legal effect of a successful challenge
was sufficiently clear by implication.

Article 14

40. The text of article 14 as considered by the Working
Group was as follows:

"Article 14. Failure or impossibility to act

"If an arbitrator [fails to act or becomes de jure or de
facto unable to perform his functions] [becomes de
jure or de facto unable to perform his functions or for
other reasons fails to act], his mandate terminates ifhe
withdraws from his office or if the parties agree on the
termination. Otherwise, if a controversy remains
concerning any of these grounds, any party may
request the Court specified in article 6 to decide on the
termination of the mandate, which decision shall be
final."

41. The Working Group adopted that article, including
the words "becomes de jure or de facto unable to
perform his functions or for other reasons fails to act"
and deleting the words "fails to act or becomes de jure or
de facto unable to perform his functions".

42. It was noted that that article envisaged the
termination of the mandate only for certain reasons
specified in that provision and that neither article 14 nor
article IS indicated clearly in what other cases the
mandate of an arbitrator would terminate. In particular,
there was no provision on the termination of the
mandate of an arbitrator by agreement of the parties and
it was, therefore, not clear whether the parties by consent
could remove an arbitrator only for certain reasons or
whether their freedom in that respect was unlimited.
Another important question in need of clarification was
whether an arbitrator was free to resign only for certain
reasons or whether he was free to resign without showing
sufficient cause.

43. In discussing those questions it was understood
that, as had been decided at earlier sessions, the model
law would not deal with the legal responsibility of an
arbitrator or other issues pertaining to the party
arbitrator relationship.

44. As regards the question of removal of an arbitrator
by consent, there was wide support for the view that,
because of the consensual nature of arbitration, the
parties had unrestricted freedom to agree on the
termination of the mandate of an arbitrator. As regards
the question of resignation of an arbitrator, there was
some support for the view that a person who had
accepted to act as an arbitrator should not be allowed to
resign for capricious reasons. The prevailing view,
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however, was that it was impractical to require just cause
for the resignation, since an unwilling arbitrator could
not, in fact, be forced to perform his functions.

45. While recognizing the complex nature of those
questions the Working Group, after deliberation, decided
that the model law should take a stand on those issues
and express the views prevailing in the Group. It was
thought that the appropriate place for doing so was
article 15. That provision already envisaged resignation
"for any other reason", so that only the case of removal
by consent had to be added there.

Article 15

46. The text of article 15 as considered by the Working
Group was as follows:

"Article 15. Appointment ofsubstitute arbitrator

"[Where the mandate of an arbitrator terminates
under article 13 or 14 or because of his resigning for
any other reason,] a substitute arbitrator shall be
appointed according to the rules that were applicable
to the appointment of the arbitrator being replaced,
unless the parties agree otherwise."

47. The Working Group adopted that article, subject
to the insertion after the words "resigning for any other
reason" of the words "or because of the revocation of his
mandate by agreement of the parties or in any other case
of termination of his mandate".

48. The words "or because of the revocation of his
mandate by agreement of the parties" were added in
pursuance of the decision of the Working Group taken
during its deliberations on article 14 (see para. 45,
above). The words "or in any other case of termination
of his mandate" were added in order to cover all possible
cases in which the need for the appointment of a
substitute arbitrator could arise. While there was some
support for a detailed list of instances (e.g., death,
illness, incapacity), the general formula was preferred for
the sake of simplicity and since the detailed list was liable
to being incomplete.

CHAPTER IV. JURISDICTION OF
ARBITRAL TRIBUNAL

Article 16

49. The text of article 16 as considered by the Working
Group was as follows:

"Article 16. Competence to rule on own jurisdiction

"(1) The arbitral tribunal has the power to rule on
its own jurisdiction, including any objections with
respect to the existence or validity of the arbitration
agreement. For that purpose, an arbitration clause
which forms part of a contract shall be treated as an
agreement independent of the other terms of the
contract. A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso jure the
invalidity of the arbitration clause.

"(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
statement of defence or, with respect to a counter
claim, in the reply to the counter-claim. A party is not
precluded from raising such a plea by the fact that he
has appointed, or participated in the appointment of,
an arbitrator. A plea that the arbitral tribunal has
exceeded the scope of its authority shall be raised
promptly after the arbitral tribunal has indicated its
intention to [deal with] [decide on] the matter alleged
to be beyond the scope of its authority. The arbitral
tribunal may in either case, admit a later plea if it
considers the delay justified.

"(3) The arbitral tribunal may rule on a plea referred
to in paragraph (2) either as a preliminary question or
in an award on the merits. [In either case, a ruling by
the arbitral tribunal that it has jurisdiction may be
contested by any party only in an action for setting
aside the arbitral award.]"

50. The Working Group adopted that article, subject
to the revision of the third sentence in paragraph (2) as
follows: "A plea that the arbitral tribunal is exceeding
the scope of its authority shall be raised promptly after
the arbitral tribunal has indicated its intention to decide
on the matter alleged to be beyond the scope of its
authority".

51. It was observed, with reference to the question
raised in· the note prepared by the secretariat
(A/CN.9/WG.II/WP.50, para. 16; reproduced in this
Yearbook, part two, 11, B, 3, c), that a party who failed to
raise the plea as required under article 16 (2) should be
precluded from raising such objections not only during
the later stages of the arbitral proceedings but also in
other contexts, in particular, in setting aside proceedings
or enforcement proceedings, subject to certain limits
such as public policy, including arbitrability.

52. As regards paragraph (3) of that article, the
Working Group decided to retain that paragraph in the
light of its decision to delete article 17 (see paras. 54-56,
below).

Article 17

53. The text of article 17 as considered by the Working
Group was as follows:

"Article 17. Concurrent court control

"( 1) [Notwithstanding the provisions of article 16,] a
party may [at any time] request the Court specified in
article 6 to decide whether a valid arbitration
agreement exists and [, if arbitral proceedings have
commenced,] whether the arbitral tribunal has
jurisdiction [with regard to the dispute referred to it].

"(2) While such issue is pending with the Court, the
arbitral tribunal may continue the proceedings [unless
the Court orders a stay of the arbitral proceedings]."
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54. The Working Group decided to delete that article.

55. It was noted that the concurrent court control
provided for in that article was to a large extent in
conflict with the provision in the last sentence of
paragraph (3) of article 16, which precluded a party from
contesting an affirmative ruling by the arbitral tribunal
on its jurisdiction until the final award on the merits was
made. There was some support for retaining the
provision on concurrent court control for the sake of a
speedy and cost-saving settlement of any controversy
about the arbitral tribunal's jurisdiction. However, the
prevailing view was in favour of deleting article 17 since
it might have adverse effects throughout the arbitral
proceedings by opening the door to delaying tactics and
obstruction and because it was not in harmony with the
principle underlying article 16 that it was initially and
primarily for the arbitral tribunal to decide on its
competence, subject to ultimate court control.

56. As to the way of providing ultimate court control
over the power of an arbitral tribunal to decide on its
jurisdiction, there was some support for the view that the
arbitral tribunal may make the ruling on its jurisdiction
in the form of an award, which could then be reviewed
by the court in setting aside proceedings under article 34.
The proponents of that view were divided on whether
this approach should be expressly regulated in the model
law. The prevailing view, however, was to allow the
ultimate court control only after the final award on the
merits was made, as provided for in the last sentence of
paragraph (3) of article 16.

Article 18

57. The text of article 18 as considered by the Working
Group was as follows:

"Article 18. Power of arbitral tribunal to order
interim measures

"Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order the
taking of any interim measure [of protection it
considers necessary in respect of the subject-matter of
the dispute]. The arbitral tribunal may require of a
party or the parties security for the costs of such
measure."

58. The Working Group adopted that article, subject to
the revision of the first sentence as follows: "Unless
otherwise agreed by the parties, the arbitral tribunal
may, at the request of a party, order the other party or
the parties to take any interim measure of protection
which the arbitral tribunal considers necessary in respect
of the subject-matter of the dispute".

59. The words "the other party or the parties" were
inserted in order to make clear that the power of the
arbitral tribunal, which was derived from the parties,
was limited to the parties and that, therefore, such orders
could not be addressed to third persons.

CHAPTER V. CONDUCT OF
ARBITRAL PROCEEDINGS

Article 19

60. The text of article 19 as considered by the
Working Group was as follows:

"Article 19. Determination ofrules ofprocedure

"(1) Subject to the [mandatory] provisions of this
Law, the parties are free to agree on the procedure to
be followed by the arbitral tribunal in conducting the
proceedings.

"(2) Failing such agreement, the arbitral tribunal
may, subject to the provisions of this Law, conduct
the arbitration in such manner as it considers
appropriate, provided that the parties are treated
with equality and that each party is given a full
opportunity of presenting his case. The power con
ferred upon the arbitraI tribunal includes the power
to determine the admissibility, relevance, materiality
and weight of any evidence."

61. The Working Group adopted that article, subject
to the deletion of the word "mandatory" in paragraph
(1) and the addition, at the end of that paragraph, of
the words "provided that the parties are treated with
equality and that each party is given a full opportunity
of presenting his case".

62. That addition to paragraph (1) was designed to
emphasize the importance of the principles of equality
and the right to be heard which should be observed not
only by the arbitral tribunal but also by the parties when
laying down any rules of procedure.

63. It was noted, with reference to the question raised
in the note prepared by the secretariat (A/CN.91
WG.II/WP.50, para. 14; reproduced in this Yearbook
part two, 11, B, 3, c), that the freedom of the parties to
agree on the procedure should be a continuing one
throughout the arbitral proceedings, as was provided in
paragraph (1), and should not be limited, for example, to
the time before the first arbitrator was appointed.

Article 20

64. The text of article 20 as considered by the Working
Group was as follows:

"Article 20. Place ofarbitration

"(1) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of
arbitration shall be determined by the arbitral
tribunal.

"(2) Notwithstanding the provisions of paragraph
(1) of this article, the arbitral tribunal may, unless
otherwise agreed by the parties, meet at any place it
considers appropriate for consultation among its
members, for hearing witnesses, experts or the parties,
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or for inspection of goods, other property, or
documents."

65. The Working Group adopted that article.

Article 21

66. The text of article 21 as considered by the Working
Group was as follows:

"Article 21. Commencement ofarbitral proceedings

"Unless otherwise agreed by the parties, the arbitral
proceedings [shall be deemed to] commence on the
date on which a request that a [particular] [specified]
dispute be referred to arbitration is received by the
respondent [provided that such a request identifies the
claim]."

67. The Working Group adopted that article in the
following modified form:

"Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute
commence on the date on which a request that that
dispute be referred to arbitration is received by the
respondent."

Article 22

68. The text of article 22 as considered by the Working
Group was as follows:

"Article 22. Language

"(1) The parties are free to agree on the language or
languages to be used in the arbitral proceedings.
Failing such agreement, the arbitral tribunal shall
determine the language or languages to be used in the
proceedings. This agreement or determination, unless
otherwise specified therein, shall apply to any written
statement by a party, any hearing [of witnesses,
experts or the parties], and any award, decision or
other communication by the arbitral tribunal.

"(2) The arbitral tribunal may order that any
documentary evidence shall be accompanied by a
translation into the language or [one of the] languages
agreed upon by the parties or determined by the
arbitral tribunal."

69. The Working Group adopted that article, subject
to the deletion, in paragraph (1), of the words "of
witnesses, experts or the parties" and, in paragraph (2),
of the words "one of the".

70. While some concern was expressed that the
provisions contained in the last sentence of paragraph (1)
and in paragraph (2) were too detailed for a model law,
the previaling view was that those provisions were useful
in view of the great practical importance of the question
of language and in that they drew the attention of the
parties to different instances in which the agreed or
determined language could affect their position in the
proceedings.

Article 23

71. The text of artide 23 as considered by the Working
Group was as follows:

"Article 23. Statements of claim and defence

"(1) Within the period of time agreed by the parties
or determined by the arbitral tribunal, the claimant
shall state the facts supporting his claim, the points at
issue and the relief or remedy sought, and the
respondent shall state his defence in respect of these
particulars. The parties may annex totheir statements
all documents they consider to be relevant or may
add a reference to the documents or other evidence
they will submit.

"(2) [During the course of the arbitral proceedings]
either party may amend or supplement his claim or
defence unless the arbitral tribunal considers it
inappropriate to allow such amendment having regard
to the delay in making it or prejudice to the other
party or any other circumstances."

72. The Working Group adopted that article, includ
ing, in paragraph (2), the words "During the course of
the arbitral proceedings".

73. It was noted that the provision of paragraph (1)
which referred to the "claim" should also apply to a
counter-claim. As to whether this understanding should
be expressed in that provision, it was agreed that the
same question arose in respect of a number of articles of
the draft of the model law and that it should therefore be
considered at a later stage in a general manner. 7

Article 24

74. The text of article 24 as considered by the Working
Group was as follows:

"Article 24. Hearings and written proceedings

"(I) Subject to any contrary agreement by the
parties, the arbitral tribunal shall decide whether to
hold oral hearings or whether the proceedings shall be
conducted On the basis of documents and other
materials. However, if a party so requests, the arbitral
tribunal shall, at the· appropriate stage of the
proceedings, hold hearings for the presentation of
evidence by witnesses, including expert witnesses, or
for oral argument.

"(2) In order to enable the parties to be present at
any hearing and at any meeting of the arbitral tribunal
for inspection purposes, they shall be given sufficient
notice in advance.

"(3) All statements, documents or other information
supplied to the arbitral tribunal by one party shall be
communicated to the other party. Also any expert
report or other document, on which the arbitral
tribunal may rely in making its decision, shall be
communicated to the parties."

'See decision below, para. 196.
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75. The Working Group adopted that article, subject
to the modification of paragraph (1) and (2) in the
following form:

"(1) Subject to any contrary agreement by the
parties, the arbitral tribunal shall decide whether to
hold oral hearings or whether the proceedings shall be
conducted on the basis of documents and other
materials.

"(1 bis) Notwithstanding the provisions of para
graph (1) of this article, if a party so requests, the
arbitral tribunal may, at an appropriate stage of the
proceedings, hold hearings for the presentation of
evidence or for oral argument.

"(2) The parties shall be given sufficient advance
notice of any hearing or any meeting of the arbitral
tribunal for inspection purposes."

76. The Working Group was agreed that the last
sentence of paragraph (1) was ambiguous in that it
allowed the following conflicting interpretations: (a) a
party has a right to request a hearing only if the parties
have not agreed that the proceedings be conducted on
the basis of documents and other materials and, as a
result, it was for the arbitral tribunal to decide on the
mode of the proceedings; (b) a party has a right to
request an oral hearing even if the parties have agreed on
written proceedings.

77. Divergent views were expressed as to which was the
appropriate rule in terms of policy. Under one view, full
effect should be given to an agreement by the parties that
the arbitral proceedings be conducted without hearings
even if a party later requested a hearing. The prevailing
view was that the right of a party to request a hearing was
of such importance that the parties should not be
allowed to exclude it by agreement.

78. The proponents of the prevailing view were divided
on whether the arbitral tribunal had to follow such a
request by a party and hold hearings or whether it
should have discretion in that regard. Under one view,
the right of a party to request a hearing was so
fundamental that the arbitral tribunal should have to
comply with it. Under another view, which the Working
Group adopted after deliberation, a certain control by
the arbitral tribunal was desirable and the proper
wording for the provision was therefore that the arbitral
tribunal "may hold" hearings, if a party so requested.

79. It was noted that paragraph (I) (second sentence)
referred to "hearings for the presentation of evidence by
witnesses, including expert witnesses" and that that
reference was too limited because it did not cover other
types of evidence, for example, cross-examination or
testimony of a party. The Working Group was agreed
that, instead of enumerating all possible types of
evidence recognized in various legal systems, a general
formula was preferable and that, therefore, the reference
should merely read: "hearings for the presentation of
evidence".

80. It was observed that paragraph (2), in addition to
establishing the requirement of advance notice, could be
understood as dealing with the procedural rights of the
parties at a hearing or at a meeting for inspection
purposes and that such a regulation was insufficient and
too restrictive. In order to meet that concern, the
Working Group decided to revise the provision so as to
retain only the requirement of advance notice.

Article 25

81. The text of article 25 as considered by the Working
Group was as follows:

"Article 25. Default ofa party

"Unless otherwise agreed by the parties, if, without
showing sufficient cause,

"(a) the claimant fails to communicate his
statement of claim in accordance with article 23 (I),
the arbitral proceedings shall be terminated;

"(b) the respondent fails to communicate his
statement of defence in accordance with article 23 (I),

"Variant A: the arbitral proceedings shall continue;

"Variant B: the arbitral tribunal shall continue the
proceedings without treating such failure as an
admission of the claimant's allegations;

" Variant C: the arbitral tribunal shall treat this as a
denial of the claim and continue the proceedings;

"(c) any party fails [to comply with a request by the
arbitral tribunal] to appear at a hearing, or to produce
documentary evidence, the arbitral tribunal [may]
[shall] continue the proceedings [and may make the
award on the evidence before it]."

82. The Working Group adopted that article, including,
in subparagraph (b), the wording of variant B, and
subparagraph (c) in the following modified form:

"(c) any party fails to appear at a hearing, or to
produce documentary evidence, the arbitral tribunal
may continue the proceedings and make the award on
the evidence before it."

83. As regards the three variants presented in
subparagraph (b), the Working Group, after deliberation,
adopted the wording of variant B. That wording, while
according certain discretion to the arbitral tribunal,
contained a limitation which was considered useful in
view of the fact that under many national laws on civil
procedure default of the defendant in court proceedings
was treated as an admission of the claimant's allegations.

84. It was suggested that the provision should be more
elaborate and provide some guidance concerning certain
procedural issues (e.g., how to establish the default and in
what manner to conduct the proceedings and make the
award). The Working Group, after deliberation, was
agreed that a model law need not contain detailed
procedural rules in that respect.
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Article 26

85. The text of article 26 as considered by the
Working Group was as follows:

"Article 26. Expert appointed by arbitral tribunal

"(1) Unless otherwise agreed by the parties before
the appointment of the first arbitrator, the arbitral
tribunal may appoint one or more experts to report
to it on specific issues to be determined by the
tribunal.

"(2) The [expert may, within his terms of reference,
require a party to give him] [arbitral tribunal may
require a party to give the expert] any relevant
information or to produce, or to provide access to,
any relevant documents, goods or other property for
his inspection.

"(3) The expert shall, after delivery of his written or
oral report, participate in a hearing where the parties
have the opportunity to interrogate him and to
present expert witnesses in order to testify on the
points at issue."

86. The Working Group adopted that article, subject
to the deletion, in paragraph (1), of the words "before
the appointment of the first arbitrator" and, in para
graph (2), the deletion of the words "expert may, within
his terms of reference, require a party to give him" and,
before the first word of paragraph (3), the addition of
the words "If a party so requests or if the arbitral
tribunal considers it necessary".

87. There was some support for retalOlOg, in para
graph (I), the words "before the appointment of the
first arbitrator" since that would ensure that an
arbitrator, when accepting his mandate, would know
about the restriction on his power to appoint an expert.
However, the prevailing view was that the freedom of
the parties to restrict that power of the arbitral tribunal
was paramount and should not be subject to such a
time-limit.

88. As regards paragraph (2), the Working Group was
agreed that it was more appropriate that the arbitral
tribunal itself, and not the expert, should require any
relevant information or materials.

89. As regards paragraph (3), the purpose of the
modification was to make clear that a hearing with the
expert had not to be held in each and every case but
only where a party so requested or where, without such
a request, the arbitral tribunal considered it necessary.

Article 27

90. The text of article 27 as considered by the
Working Group was as follows:

"Article 27. Court assistance in taking evidence

"(I) The arbitral tribunal or a party with the
approval of the arbitral tribunal may request from a
competent court of this State assistance in taking

evidence. The request shall [be in the language of the
court, include a certified copy of the arbitration
agreement and] specify:

"(a) The names and addresses of the parties and
the arbitrators;

"(b) The general nature of the claim and the
relief sought;

"(c) The [necessary information on the] evidence
to be obtained, in particular

"(i) the name and address of any person to be
heard as witness or expert witness and a
statement of the subject-matter of the testi
mony required;

"(ii) the description of any document to be
produced or property to be inspected.

"(2) The court may, within its competence and
according to its rules on taking evidence [, including
provisions on admissibility and on enforcement
procedures], execute the request either by taking the
evidence itself or by ordering that the evidence be
provided directly to the arbitral tribunal. If so
[suggested] [demanded] in the request, the court may
transmit the request to a competent court of a
foreign State [where assistance in obtaining evidence
is required].

"[(3) Where a foreign court transmits to a compe
tent court of this State a request for assistance in
taking evidence relating to arbitral proceedings in
that foreign State, the court of this State shall £reat
such request as having been made by that foreign
court itself.]"

91. The Working Group adopted that article in the
following modified form:

"( I) In arbitral proceedings held in this State or
under this Law, the arbitral tribunal or a party with
the approval of the arbitral tribunal may request
from a competent court of this State assistance in
taking evidence. The request shall specify:

"(a) the names and addresses of the parties and
the arbitrators;

"(b) the general nature of the claim and the relief
sought;

"(c) the evidence to be obtained, in particular,
"(i) the name and address of any person to be

heard as witness or expert witness and a
statement of the subject-matter of the testi
mony required;

"(ii) the description of any document to be
produced or property to be inspected.

"(2) The court may, within its competence and
according to its rules on taking evidence, execute the
request either by taking the evidence itself or by
ordering that the evidence be provided directly to the
arbitral tribunal."

92. The Working Group, in considering whether a
provision along the lines of article 27 should be retained
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in the model law, discussed the intended purpose and
possible effect of that article.

93. There was some support for the view that that
article, since it formed part of a law on arbitration,
could not and should not attempt to alter the existing
law of a State concerning court assistance in taking
evidence. For example, where that law contained rules
for court assistance to other courts but not to arbitral
tribunals, article 27 would not open the door to court
assistance in aid of arbitration. Accordingly, the effect
of the provision was limited to recognizing the right to
request court assistance as a part of accepted arbitral
procedure.

94. There was wide support for the view that the
provision had effect beyond the realm of arbitral
procedure and that the right to request court assistance
under article 27 carried with it the expectation that
there were circumstances under which the national law
gave the possibility of obtaining assistance by courts.
While article 27, thus, was designed to change, for
example, a national law which envisaged court assis
tance only to other courts but not to arbitral tribunals,
it did not. attempt to interfere with national rules on civil
procedure concerning the taking of evidence and the
organization of the judicial system including court
competence.

95. In the light of that understanding, divergent views
were expressed as to whether article 27 should be
retained. Under one view, the article should be deleted
since the envisaged involvement of courts was contrary
to the private nature of arbitration and was regulated in
a way which interfered with the internal procedural law.
Under another view, the article should be retained in its
entirety, though with certain modifications. It was
pointed out in support of that view that the provision
was useful in that it would provide the possibility of
assistance in obtaining evidence which the arbitral
tribunal itself could not obtain since it lacked means of
compulsion. In the context of international commercial
arbitration such assistance should be provided not only
in arbitrations which were held in the State where the
court was located but also in arbitrations held abroad
(as envisaged in the second sentence of paragraph (2)
and in paragraph (3». Under yet another view, article
27 should be retained only in so far as it dealt with
court assistance in arbitrations within the same State. It
was stated in support of that view that, while court
assistance as such was useful, its extension to foreign
arbitral tribunals could not be appropriately dealt with
by a model law.

96. That latter view was adopted by the Working
Group as a compromise. Accordingly, it was decided to
retain, with some modifications, paragraph (1) and the
first sentence of paragraph (2).

97. The Working Group was agreed that it was
desirable to express that limited scope of application of
the article by adding, before the first word of paragraph
(1), the words "In arbitral proceedings held in this State
or under this Law". It was understood that that

decision was subject to later review in the context of the
general deliberation on the territorial scope of applica
tion of the modellaw. 8

98. As regards, in paragraph (1), the words "or a
party with the approval of the arbitral tribunal", it was
agreed that that wording reflected a compromise
between the two conflicting views that court assistance
would be rendered only upon request by the parties or
exclusively upon request by the arbitral tribunal.

99. As regards, in paragraph (1), the words "be in the
language of the court", the Working Group decided to
delete them because such a provision was either
redundant or in possible conflict with national regula
tions on the use of languages in courts.

100. As regards, in paragraph (1), the words "include
a certified copy of the arbitration agreement and", the
Working Group decided to delete them since that
requirement was unnecessarily burdensome in some
circumstances, and in other circumstances, for which it
seemed to be intended, not sufficient because it did not
establish proof of the authority of the arbitrators.

101. The Working Group was agreed that, in para
graph (1) (c), the words "necessary information on the"
and, in paragraph (2), the words "including provisions
on admissibility and on enforcement procedures" were
redundant and should be deleted.

CHAPTER VI. MAKING OF AWARD AND
TERMINATION OF PROCEEDINGS

Article 28

102. The text of article 28 as considered by the
Working Group was as follows:

"Article 28. Rules applicable to substance of dispute

"(1) The arbitral tribunal shall decide the dispute in
accordance with such rules of law as [are chosen]
[may be agreed] by the parties as applicable to the
substance of the dispute. Any designation of the law
or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the
substantive law of that State and not to its conflict of
laws rules.

"(2) Failing any designation by the parties, the
arbitral tribunal shall apply the law determined by
the conflict of laws rule which it considers applicable.

"(3) The arbitral tribunal shall decide ex aequo et
bono or as amiable compositeur only if the parties
have expressly authorized it to do so."

103. The Working Group adopted that article, subject
to the retention, in paragraph (1), of the words "are
chosen" and the deletion of the words "may be
agreed".

'See discussion below, paras. 165-168.
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104. An observation was made that, in paragraph (2),
the expression "considers" might be construed as giving
too wide a discretion to the arbitral tribunal in finding
the conflict of laws rules and that it was, therefore,
desirable to use another expression. However, the
Working Group decided to retain the present wording
in view of the fact that the same wording had been
adopted in other legal texts on arbitration.

Article 29

105. The text of article 29 as considered by the
Working Group was as follows:

"Article 29. Decision-making by panel ofarbitrators

"In arbitral proceedings with more than one arbitra
tor, any award, including interim [, interlocutory]
and partial award, and any other decision of the
arbitral tribunal shall be made, unless otherwise
agreed by the parties, by a majority of all its
members. However, the parties or the arbitral tri
bunal may authorize a presiding arbitrator to decide
questions of procedure [on his own]."

106. The Working Group adopted that article in the
following modified form:

"In arbitral proceedings with more than one arbitra
tor, any decision of the arbitral tribunal shall be
made, unless otherwise agreed by the parties, by a
majority of all its members. However, the parties or
the arbitral tribunal may authorize a presiding
arbitrator to decide questions of procedure."

107. The Working Group was of the view that that
article should only deal with the majority principle in
the making of decisions in arbitral proceedings and that
it should not attempt to define the term "award". It
was, therefore, decided to consider at a later stage
whether a definition of "award" should be included in
another appropriate article of the modellaw.9

108. There was some support for deleting the last
sentence of that article because it might create contro
versies in cases where it was not certain whether a
question was one of procedure or one of substance.
However, the Working Group decided to retain the
provision because the parties or the arbitrators may use
it in order to make an arbitration more expedient and
efficient.

Article 30

109. The text of article 30 as considered by the
Working Group was as follows:

"Article 30. Settlement

"(1) If, during arbitral proceedings, the parties
settle the dispute, the arbitral tribunal shall terminate
the proceedings and, if requested by the parties and

'See discussion below, paras. 192-194.

not objected to by the arbitral tribunal, record the
settlement in the form of an arbitral award on agreed
terms.

"(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Such an award has the same
status and executory force as any other award on the
merits of the case."

110. The Working Group adopted that article, subject
to the replacement, in paragraph (2), of the words
"executory force" by the word "effect".

Article 31

111. The text of article 31 as considered by the
Working Group was as follows:

"Article 31. Form and contents ofaward

"(1) The award shall be made in writing and shall
be signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the
signatures of the majority of all members of the
arbitral tribunal shall suffice, provided that the
reason for any omitted signature is stated.

"(2) The award shall state the reasons upon which
it is based, unless the parties have agreed that no
reasons are to be given or the award is an award on
agreed terms under article 30.

"(3) The award shall state its date and the place of
arbitration as determined in accordance with article
20 (1). The award shall be deemed to have been made
at that place.

"(4) After the award is made, a copy signed by the
arbitrators in accordance with paragraph (1) of this
article shall be delivered to each party."

112. The Working Group adopted that article.

Article 32

113. The text of article 32 as considered by the
Working Group was as follows:

"Article 32. Termination ofproceedings

"Variant A:

"( I) The arbitral proceedings are terminated:

"(a) by the making of the final award which
disposes of all claims submitted to arbitration; or

"(b) by an agreement of the parties that the
arbitral proceedings are to be terminated at a
specified date [or after expiry of a specified period of
time]; or

"(c) by an order of the arbitral tribunal in
accordance with paragraph (2) of this article.

"(2) After having given suitable notice to the
parties, the arbitral tribunal shall issue an order for
the termination of the arbitral proceedings
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"(a) when the claimant withdraws his claim,
unless the respondent objects thereto and the arbitral
tribunal recognizes a legitimate interest on his part in
obtaining a final settlement of the dispute; or

"(b) if for any other reason the continuation of
the proceedings becomes unnecessary or inappro
opriate.

"[Where the arbitral tribunal fails to issue an order
of termination, any party may request from the
Court specified in article 6 a ruling on the termination
of the proceedings.]

"(3) The mandate of the arbitral tribunal termi
nates with the termination of the arbitral proceedings,
subject to the provisions of articles 33 and 34 (4)."

"Variant B:

"(1) The arbitral proceedings are terminated either
by the final award or by agreement of the parties or by
an order of termination [by the arbitral tribunal]
[which the arbitral tribunal may issue when the
continuation of the proceedings appears unnecessary
or inappropriate].

"(2) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings,
subject to the provisions of articles 33 and 34 (4)."

114. The Working Group adopted that article, based
on variant B, in the following modified form:

"(1) The arbitral proceedings are terminated either
by the final award or by agreement of the parties or by
an order of the arbitral tribunal in accordance with
paragraph (2) of this article.

"(2) The arbitral tribunal

"(a) shall issue an order for the termination of the
arbitral proceedings when the claimant withdraws his
claim, unless the respondent objects thereto and the
arbitral tribunal recognizes a legitimate interest on his
part in obtaining a final settlement of the dispute;

"(b) may issue an order of termination when the
continuation of the proceedings becomes for any
other reason unnecessary or inappropriate.

"(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings,
subject to the provisions of articles 33 and 34 (4)."

115. While there was some support for the more
elaborate draft provisions presented in variant A, the
Working Group, after deliberation, decided in favour of
variant B, for the sake of simplicity.

116. As regards termination of the proceedings by an
order of the arbitral tribunal, the Working Group
adopted the more explicit wording "which the arbitral
tribunal may issue when the continuation of the
proceedings appears unnecessary or inappropriate" as
well as the provision contained in paragraph (2) (a) of
variant A, in order to give some indication of the reasons
for an order of termination.

Article 33

117. The text of article 33 as considered by the Working
Group was as follows:

"Article 33. Correction and interpretation of awards
and additional awards

"(1) Within thirty days of the receipt of the award,
unless another period of time has been agreed upon by
the parties, a party, with notice to the other party,
may request the arbitral tribunal:

"(a) to correct in the award any errors in
computation, any clerical or typographical errors or
any errors of similar nature; the arbitral tribunal may,
within thirty days of the date of the award, make such
corrections on its own initiative; and

"(b) to give [, within thirty days,] an interpreta
tion of a specific point or part of the award; such
interpretation shall form part of the award.

"(2) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request, within
thirty days of receipt of the award, the arbitral
tribunal to make an additional award -as to claims
presented in the arbitral proceedings but omitted from
the award; if the arbitral tribunal considers such
request to be justified and that the omission can be
rectified without any further hearings or evidence, it
shall make that additional award [within sixty days of
receipt of the request].

"(3) The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award."

118. The Working Group adopted that article in the
following modified form:

"(1) Within thirty days of the receipt of the award,
unless another period of time has been agreed upon by
the parties, a party, with notice to the other party,
may request the arbitral tribunal:

"(a) to correct, within thirty days, in the award
any errors in computation, any clerical or typo
graphical errors or any errors of similar nature;

"(b) to give, within thirty days, an interpretation
of a specific point or part of the award; such
interpretation shall form part of the award.

"(2) The arbitral tribunal may correct any error of
the type referred to in paragraph (1) (a) of this article
on its own initiative within thirty days of the date of
the award.

"(3) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request, within
thirty days of receipt of the award, the arbitral
tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted from
the award. The arbitral tribunal shall make the
additional award within sixty days, if it considers the
request to be justified.
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"(4) The arbitral tribunal may extend, if necessary,
the period of time within which it shall make a
correction, interpretation or an additional award
under paragraph (1) or (3) of this article.

"(5) The provisions of article 31 shall apply to a
correction or interpretation of the award and to an
additional award."

119. Divergent views were expressed as to whether the
article should prescribe a period of time during which
the arbitral tribunal would have to dispose of a request
by a party for a correction or interpretation or an
additional award. Under one view, it was not
appropriate to fix any period of time. It was pointed out
in support of that view that there may be circumstances
in which the arbitral tribunal would be unable, for good
reasons, to comply with a fixed time-limit. Furthermore,
rigid periods of time may create uncertainty as to the
validity of actions taken after their expiration and would
raise questions as to the sanctions for non-compliance.

120. Under another view, time-limits were necessary in
order to ensure timely disposal of a party's request and
to limit the duration of uncertainty about the definitive
content of the award. It was also pointed out that time
limits were needed in view of the provision of article
34 (3) which set a time-limit for an application for setting
aside of an award.

121. Under yet another view, a general formula was
preferable which would, for example, require the arbitral
tribunal to act "promptly" or "without delay".

122. The Working Group, after deliberation, adopted
as a compromise the following solution. Article 33
would set fixed periods of time (of 30 days for a
correction or interpretation and of 60 days for an
additional award) and would empower the arbitral
tribunal to extend these periods of time, if necessary
under the circumstances.

123. The Working Group was agreed that these
periods of times would commence to run when the
arbitral tribunal received the request for a correction,
interpretation or an additional award. While it was
suggested to express that understanding in the text by
adding, after the respective time-period, the words "of
receipt of the request", the Working Group decided that
there was no need for such an explicit statement since the
correct answer obtained clearly from the current text.

124. It was noted that a party requesting a correction,
interpretation or an additional award had to give notice
to the other party in order to give that party the
opportunity to express its views concerning that request.
It was suggested that a reasonable period of time during
which that party could reply should be taken into
account for the calculation of the period of time during
which the arbitral tribunal should dispose of the request.
While the Working Group did not consider it necessary
to lay down an elaborate time schedule in that respect, it
was understood that the arbitral tribunal should allow
sufficient time for a reply.

125. As regards paragraph (2), it was noted that that
provision empowered the arbitral tribunal to make an
additional award only in cases where the omission
could be rectified without any further hearings and
evidence. The Working Group, after deliberation,
decided not to retain that requirement because it was
unduly restrictive in that it excluded a considerable
number of cases where at least a hearing, if not further
evidence, was necessary before making the additional
award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34

126. The text of article 34 as considered by the
Working Group was as follows:

"Article 34. Application for setting aside as exclusive
recourse against arbitral award

"(1) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside
in accordance with paragraphs (2) and (3) of this
article.

"(2) An arbitral award may be set aside by the
Court specified in article 6 only if

"(a) the party making the application furnishes
proof that:

"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it
or, failing any indication thereon, under the
law of this State; or

"(ii) the party making the application was not
given proper notice of the appointment of
the arbitrator(s) or of the arbitral proceed
ings or was otherwise unable to present his
case; or

"(iii) the award deals with a dispute not contem
plated by or not falling within the terms of
the submission to arbitration, or it contains
decisions on matters beyond the scope of
the submission to arbitration, provided
that, if the decisions on matters submitted
to arbitration can be separated from those
not so submitted, only that part of the
award which contains decisions on matters
not submitted to arbitration may be set
aside; or

"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accor
dance with the [mandatory provisions of
this Law and the] agreement of the parties
or, failing such agreement, was not in
accordance with this Law; or
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"(ii)

"(b)
"(i)

the Court finds that:
the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of this State; or
the award or any decision contained therein
is in conflict with the public policy of this
State.

"(3) An application for setting aside may not be
made after three months have elapsed from the date
on which the party making that application had
received the award in accordance with article 31 (4)
[or, if a request had been made under article 33, from
the date on which that request had been disposed of
by the arbitral tribunal].

"(4) The Court, instead of setting aside the award,
[may order, where appropriate, that the arbitral
proceedings be continued] [may authorize the con
tinuation of arbitral proceedings where this would
permit an omission or other procedural defect to be
cured without having to set aside the award]."

127. The Working Group adopted that article, subject
to the addition, at the end of paragraph (1), of the
words "or by a request to refuse recognition or
enforcement in accordance with article 36",10 and
subject to the replacement of the words "mandatory
provisions of this Law and the", in paragraph (2) (a) (iv),
by the words "provisions of this Law from which
the parties cannot derogate and the", and subject to the
deletion, in paragraph (3), of the words "in accordance
with article 31 (4)", and subject to the revision of
paragraph (4) as follows: "The Court, when asked to
set aside an award, may, where appropriate and so
requested by a party, suspend. the setting aside pro
ceedings for a period of time determined by it in order
to give the arbitral tribunal an opportunity to resume
the arbitral proceedings or to take such other action as
in the arbitral tribunal's opinion will eliminate the
grounds for setting aside".

128. While there was some support for the suggestion to
place article 34 after the provisions on recognition and
enforcement, the Working Group decided to retain the
existing order of those articles.

129. It was noted that article 34 regulated the recourse
against an arbitral award without defining the term
"award" or specifying what types of awards would be
covered. In order to achieve the necessary clarification,
the Working Group decided to include in the model law
a general definition of the term "award" or, at least, to
specify what types of awards would be subject to setting
aside under article 34. A suggestion for later considera
tion was to allow recourse against any award deciding on
the substance of the dispute. ll

130. It was observed that paragraph (1), by presenting
the application for setting aside as exclusive recourse
against awards, appeared to disregard the right of a
party under article 36 to raise objections against the

IOSee, however, decision below, para. 197.

"See discussion below, paras. 192-194.

recognition or enforcement of an award. Although that
right was exercised in reply to an initiative by the other
party, the Working Group was agreed that, for the sake
of clarity, paragraph (I) should make reference to that
other type of recourseY

131. As regards the words "[in the territory of this
State] [under this Law]", the Working Group was
agreed that it was premature to decide on the specific
scope of application of article 34 before having discussed
the territorial scope of application of the model law in
genera!.!3

132. As regards paragraph (2) (a) (i), there was
considerable support for substituting the words "a party
to the arbitration agreement referred to in article 7
lacked the capacity to conclude the agreement" for the
words "the parties to the arbitration agreement referred
to in article 7 were, under the law applicable to them,
under some incapacity" since the latter wording was seen
as containing an incomplete and inappropriate conflict
of laws rule. The prevailing view, however, was to
retain the current wording which was identical to the one
in article V (1) (a) of the 1958 New York Convention.

133. There was some support for deleting the reference,
in paragraph (2) (a) (i), to the law applicable to the
validity of the arbitration agreement and, thus, to state
as reason for refusal merely that "the arbitration
agreement is not valid". It was pointed out, in support of
that view, that the reference did not set forth a complete
system of conflicts r.ules and had given rise to some
difficulties. The prevailing view, however, was to retain
the current wording as an acceptable and satisfactory
provision which was identical to the one adopted in the
1958 New York Convention.

134. As regards paragraph (2) (a) (iii), the Working
Group was agreed that the drafting of that provision, in
particular its second part, could be improved. It was
suggested, for example, to replace the words "only that
part of the award which contains decisions on matters
not submitted to arbitration may be set aside" by the
words "that part of the award which contains decisions
on matters submitted to arbitration need not be set
aside" .

135. As regards paragraph (2) (a) (iv), the Working
Group adopted the policy underlying the words
"mandatory provisions of this Law and the arbitration
agreement" since a mandatory provision of that law, by
definition, would prevail over any procedural agreement
by the parties which was in conflict with such provision.
However, it was agreed to redraft that portion of the
provision so as to avoid the expression "mandatory"
which was not understood in all legal systems as
meaning" from which the parties cannot derogate".

136. As regards paragraph (2) (b) (i), it was noted that
that provision made the law of the forum determine the
arbitrability of the subject-matter of the dispute. It was

12See, however, decision below, para. 197.
"See discussion below, paras. 165-171.
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suggested that such a rule, while appropriate in the
context, of recognition and enforcement (art. 36 (1) (b)
(i)), was not appropriate in setting aside proceedings
since here the effect of a finding of non-arbitrability was
not limited to the State of the forum but extended to all
other States by virtue of article 36 (1) (a) (v). Such global
effect should obtain only from a finding that the subject
matter of the dispute was not capable of settlement by
arbitration under the law applicable to that issue which
was not necessarily the law of the State of the setting
aside proceedings. It was, therefore, suggested to delete
the provision of paragraph (2) (b) (i). The result of that
deletion, which received considerable support, would be
to limit the court control under article 34 to those cases
where non-arbitrability of a certain subject-matter
formed part of the public policy of that State (para. (2)
(b) (ii)) or where the court regarded arbitrability as an
element of the validity of an arbitration agreement (para.
(2) (a) (i)), although some proponents of that suggestion
sought the more far-reaching result of excluding non
arbitrability as a reason for setting aside. Another
suggestion was to delete, in paragraph (2) (b) (i), merely
the reference to "the law of this State" and, thus, to leave
open the question as to which was the law applicable to
arbitrability.

137. The Working Group, in discussing those sugges
tions, was agreed that the issues raised were of great
practical importance and, in view of their complex
nature, required further study. The Working Group,
after deliberation, decided to retain, for the time being,
the provision of paragraph (2) (b) (i) in its current form
so as to invite the Commission to reconsider the matter
and to decide, in the light of comments by Governments
and organizations, on whether the present wording was
appropriate or whether the provision should be modified
or deleted.

138. As regards paragraph (3), the Working Group
reaffirmed its decision to delete the words "in
accordance with article 31 (4)". As regards the words
"or, if a request had been made under article 33, from
the dClte on which that request had been disposed of by
the arbitral tribunal", there was considerable support for
deleting those words since they might open the door for
dilatory tactics by a party and because an unbreakable
time-limit for applications for setting aside was desirable
for the sake of certainty and expediency. The prevailing
view, however, was to retain those words since they
presented the reasonable consequence of article 33 which
allowed a party to request a correction, interpretation or
an additional award. It was also pointed out that the
periods of time contained in article 33 enabled the
arbitral tribunal to minimize the risk of dilatory tactics
and provided a basis for calculating the possible
extension of the time-limit prescribed in paragraph (3) of
article 34.

139. As regards paragraph (4), the Working Group
adopted the policy underlying that provision since
remission, though not known in all legal systems, could
be a useful device for curing procedural defects without
having to set aside the award. In was noted that the
wording "instead of setting aside the award" was not

felicitous since it could be understood as upholding the
validity of the award for the time during which the
arbitral tribunal dealt with the case remitted to it. It was
also noted that it was misleading to speak of a
"continuation of the arbitral proceedings" since these
were terminated by the final award and, apart from
that, regard should be had to the fact that the arbitral
tribunal may have to repeat an earlier phase of the
proceedings. The Working Group was agreed that the
wording set forth above (para. 127) would meet those
concerns.

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Article 35

140. The text of article 35 as considered by the
Working Group was as follows:

"Article 35. Recognition and enforcement

"(1) An arbitral award [within the scope of article 1
(1)] [made within or outside the territory of this
State] shall be recognized as binding, subject to the
provisions of article 36.

"(2) To obtain enforcement, an application shall be
made in writing to the competent court, accompanied
by the duly authenticated original award or a duly
certified copy thereof, and the original arbitration
agreement referred to in article 7 or a duly certified
copy thereof. If the award or agreement is not made
in an official language of this State, the party
applying for enforcement of the award shall supply a
duly certified translation of these documents into
such language. *"

"·The conditions set forth in this paragraph are intended to set
maximum standards. It would, thus, not be contrary to the
harmonization to be achieved by the model law if a State retained
even less onerous conditions [for enforcement of awards made in
that State or under the law of that State]."

141. The Working Group adopted that article in the
following modified form:

"(1) An arbitral award, irrespective of the country
in which it was made, shall be recognized as binding
and, upon application in writing to the competent
court, shall be enforced subject to the provisions of
this article and of article 36.

"(2) The party relying on an award or applying for
its enforcement shall supply the duly authenticated
original award or a duly certified copy thereof, and
the original arbitration agreement referred to in
article 7 or a duly certified copy thereof. If the award
or agreement is not made in an official language of
this State, the party shall supply a duly certified
translation thereof into such language.

"(3) Filing, registration or deposit of an award with
a court is not a pre-condition for its recognition or
enforcement in this State."
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142. Divergent views were expressed as to whether the
model law should contain provisions on the recognition
and enforcement of both domestic and foreign awards.
Under one view, it was not appropriate to retain in the
model law provisions which would regulate recognition
and enforcement of foreign awards, in view of the
existence of widely adhered to multilateral treaties such
as the 1958 New York Convention on the Recognition
and Enforcement of Foreign Arbitral Awards. It was
pointed out that those States which had not ratified or
acceded to that Convention should be invited to do so
but that a State which decided not to adhere to that
Convention was unlikely to adopt the almost identical
rules hiid down in articles 35 and 36. It was further
pointed out that provisions on recognition and
enforcement of foreign awards were not needed by those
States which adhered to the 1958 New York Convention.
In addition, such provisions in the model law might cast
doubt on the effect of the reciprocity reservation made
by many member States and may create other difficulties
in the application of this Convention. Yet another
advantage of not covering foreign awards was that the
remaining provisions could be better tailored to
domestic awards without the need for harmony with the
1958 New York Convention.

143. The prevailing view, however, was to retain
provisions covering both domestic and foreign awards.
The main reason in support of that view was that in
international commercial arbitration the place of
arbitration (and of the award) should be of limited
importance and that, therefore, such awards should be
recognized and enforced in a uniform manner,
irrespective of their place of origin. Provisions in the
model law covering also foreign awards could prove
useful to States which had not adopted the legal regime
of the 1958 New York Convention. They could also be of
supplementary assistance to States which adhered to the
1958 New York Convention or a similar convention, by
providing a regime for non-convention awards. It was
pointed out that any possible conflict between the two
regimes would be avoided or settled by the proviso
expressed in article I (I) according to which the model
law yielded to treaty law.

144. The Working Group noted that article 35 would
apply to awards from all countries without any restric
tion such as a requirement of reciprocity. A suggestion
was made to meet the concerns of those States which
were not prepared to adopt such an unrestricted
provision by incorporating into the draft text some kind
of reciprocity mechanism. The Working Group, after
deliberation, decided not to adopt that suggestion for
substantive and technical reasons. It was pointed out,
for example, that a model law on international com
mercial arbitration should not promote the use of
territorial links and that it was technically difficult,
although not impossible, to provide in a model law a
workable mechanism of reciprocity. The Working
Group was agreed that a State which wanted to apply
article 35 only on the basis of reciprocity should express
this restriction in its legislation, specifying the basis or
connecting factor and the technique used by it.

145. The Working Group was agreed that the words
between square brackets in paragraph (I) were in line
with its above policy decisions but that it sufficed to use
the words "irrespective of the country in which it was
made". The Working Group was also agreed to express
the idea, implicit in paragraph (I), that arbitral awards
should not only be recognized as binding but also
enforced.

146. The Working Group was agreed that a distinc
tion should be drawn between recognition standing
alone and enforcement. While an award would be
enforced only upon application by a party, recognition
was an abstract legal effect which could obtain auto
matically without necessarily being requested by a
party.

147. As regards paragraph (2), the Working Group
was agreed that the documents referred to therein
should also be supplied by a party which relied on an
award. As to the footnote annexed to that paragraph,
the Working Group decided to delete the words "for
enforcement of awards made in that State or under the
law of that State".

148. The Working Group considered the issues raised
in the note prepared by the Secretariat (A/CN.91
WG.II/WP.50, paras. 27-29; reproduced in this Year
book, part two, 11, B, 3, c). As regards the suggestions
to express the notion that an award should be recog
nized as binding "between the parties" and to
express the starting point of such recognition, the
Working Group was agreed that there was no need for
express statements. The Working Group adopted the
third suggestion which was to express in the model law
that filing, registration or deposit of an award was not a
pre-condition for its recognition or enforcement under
article 35.

Article 36

149. The text of article 36 as considered by the
Working Group was as follows:

"Article 36. Grounds for refusing recognition or en
forcement

"(I) Recognition or enforcement of an arbitral
award [made within or outside the territory of this
State] may be refused only:

"(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent
court where recognition or enforcement is sought
proof that:

"(i) the parties to the arbitration agreement
referred to in article 7 were, under the law
applicable to them, under some incapacity,
or the said agreement is not valid under the
law to which the parties have subjected it
or, failing any indication thereon, under the
law of the country where the award was
made; or

"(ii) the party against whom the award is in
voked was not given proper notice of the
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appointment of the arbitrator(s) or of the
arbitral proceedings or was otherwise unable
to present his case; or

"(iii) the award deals with a dispute not
contemplated by or not falling within the
terms of the submission to arbitration, or it
contains decisions on matters beyond the
scope of the submission to arbitration,
provided that, if the decisions on matters
submitted to arbitration can be separated
from those not so submitted, that part of the
award which contains decisions on matters
submitted to arbitration may be recognized
and enforced; or

"(iv) the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties or, failing
such agreement, was not in accordance with
the law of the country where the arbitration
took place; or

"(v) the award has not yet become binding on the
parties or has been set aside or suspended by
a court of the country in which, or under the
law of which, that award was made; or

"(b) if the court finds that:

"(i) the subject-matter of the dispute is not
capable of settlement by arbitration under
the law of this State; or

"(ii) the recognition or enforcement of the award
would be contrary to the public policy of
this State.

"(2) A party, against whom recognition or enforce
ment of an award made [in the territory of this State]
[under this Law] is sought during the period of time
referred to in article 34 (3), may raise any objection in
accordance with paragraph (I) of this article only by
an application for setting aside to the Court specified
in article 6.

"[(3) Where a party seeks recognition, but not
enforcement, of an award before an authority other
than a court, the other party may request the Court
specified in article 6 to order refusal of recognition in
accordance with paragraph (I) of this article.]

"[(4) If an application for setting aside or suspension
of an award has been made to a court referred to in
paragraph (1) (a) (v) or (2) of this article, the court
where recognition or enforcement is sought may, if it
considers it proper, adjourn its decision and may also,
on the application of the party claiming recognition or
enforcement of the award, order the other party to
give appropriate security."

150. The Working Group adopted that article, subject
to the replacement, in the opening phrase of para
graph (I), of the words "made within or outside the
territory of this State" by the words "irrespective of the
country in which it was made", and subject to the
deletion of paragraphs (2) and (3) and, in paragraph (4),
of the words "or (2)".

151. As regards the words placed between square
brackets in the opening phrase in paragraph (1), the
Working Group was agreed that the same words as used
in article 35 (I) should be used here.

152. The Working Group noted that the idea
underlying paragraph (2) was to avoid double control
based on identical reasons during the period of time
within which a party could apply for setting aside. There
was considerable support for this policy which would
prevent conflicting decisions of, on the one side, the
court of enforcement and, on the other side, the court
requested to set aside the award. However, the Working
Group, after deliberation, was agreed that the system
envisaged under paragraph (2) was not an appropriate
one. The Working Group therefore decided to delete
paragraph (2), on the understanding that any suggestion
for a more acceptable system could be considered by the
Commission.

153. The Working Group considered a proposal to
insert, after paragraph (2), a new paragraph (2 bis) as
follows:

"(2 bis) If an application for setting aside the award
has not been made within the time-limit prescribed in
article 34 (3), the party against whom recognition or
enforcement thereafter is sought may not raise any
other objections than those referred to in this article,
paragraph (I), subparagraphs (a) (i) or (v) or (b)."

Divergent views were expressed as to whether such a
provision should be incorporated in the model law.
Under one view, it was desirable to adopt a provision
along these lines which would reduce the grounds for
refusal of recognition and enforcement in those cases
where a party had not made an application for setting
aside during the time-limit prescribed therefor. It was
pointed out that the provision was useful in that it
induced a party to raise objections based on the
procedural irregularities covered by article 34 (2) (a) (ii),
(iii) and (iv) during the relatively short time-limit set
forth in article 34 (3). While some proponents of that
view thought that such a provision should apply to
recognition and enforcement of only domestic awards,
others were in favour of including also foreign awards, in
which case the cut-off period was the period of time for
requesting setting aside as prescribed in the law of the
country where the award was made.

154. The prevailing view, however, was not to adopt
such a provision. It was pointed out that the intended
preclusion unduly restricted the freedom of a party to
decide on how to raise its objections. In view of the
different purposes and effects of setting aside and of
invoking grounds for refusal of recognition or enforce
ment, a party should be free to avail itself of the
alternative system of defences which was recognized by
the 1958 New York Convention and should be
maintained in the model law. It was further pointed out
that if the provision were limited to recognition and
enforcement of domestic awards it would not be
consistent with the policy of the model law to treat
awards in a uniform manner irrespective of their place of
origin.
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155. As regards paragraph (3), the Working Group
decided that there was no need for including such 11

provision which dealt with a rather infrequent occurrence
and interfered with the internal system of a State
concerning the relationship between the administrative
branch and the judiciary.

CHAPTER I. GENERAL PROVISIONS

Article 1

156. The text of article I as considered by the Working
Group was as follows:

"Article I. Scope ofapplication

"(I) This Law applies to international commercial*
arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.

"(2) [An] arbitration is international if:

"(a) the parties to an arbitration agreement have,
at the time of the conclusion of that agreement, their
places of business in different States; or

"(b) one of the following places is situated outside
the [territory of the] State in which the parties have
their places of business:

"(i) the place of arbitration as determined in the
arbitration agreement;

"(ii) any place where a [substantial] [the pre
ponderant] part of the [characteristic]
obligations of the [commercial relationship]
[transaction] are to be performed or the
place with which the subject-matter of the
dispute is most closely connected.

"(3) For the purposes of paragraph (2), if a party has
more than one place of business, the relevant place of
business is that which has the closest relationship to
the arbitration agreement. If a party does not have a
place of business, reference is to be made to his
habitual residence."

U*The term 'commercial' should be given a wide interpretation
so as to cover matters arising from all relationships of a
commercial nature, irrespective of whether the parties are 'com
mercial persons' (merchants) under any given national law.
Relationships of a commercial nature include, but are not limited
to, the following transactions: any trade transaction for the supply
or exchange of goods; distribution agreement; commercial repre
sentation or agency; factoring; leasing; construction of works;
consulting; engineering; licensing; investment; financing; banking;
insurance; exploitation agreement or concession; joint venture and
other forms of industrial or business co-operation; carriage of
goods or passengers by air, sea, rail or road."

157. The Working Group adopted that article, subject
to the deletion, in the first sentence of the footnote to
paragraph (I), of the words "irrespective of whether the
parties are 'commercial persons' (merchants) under any
given national law", and subject to the modification of
paragraph (2) in the following form:

"(2) An arbitration is international if:

"(a) the parties to an arbitration agreement have,
at the time of the conclusion of that agreement, their
places of business in different States; or

"(b) one of the following places is situated outside
the State in which the parties have their places of
business:

"(i) the place of arbitration if determined in, or
pursuant to, the arbitration agreement;

"(ii) any place where a substantial part of the
obligations of the commercial relationship is
to be performed or the place with which the
subject-matter of the dispute is most closely
connected;

or

"(c) the subject-matter of the arbitration agree
ment is otherwise related to more than one State."

158. As regards the content of the footnote to
paragraph (I), concern was expressed that the words
"irrespective of whether the parties are 'commercial
persons' (merchants) under any given national law"
might be interpreted as dealing with the issue of State
immunity. The Working Group noted that those words
were not intended to touch upon that sensitive issue but
were incorporated for the sole purpose of clarifying that
the commercial nature was not dependent on the
qualification of the parties as merchants since some
national laws used that qualification for distinguishing
between commercial and civil relationships. While there
was support for maintaining those words for that very
purpose, the Working Group, after deliberation, decided
to delete them in order to meet the above expressed
concern. It was understood that the deletion did not
change the meaning of the first sentence of the footnote.

159. As regards the form of the footnote, the Working
Group was agreed that the technique of a footnote was
not an ideal one. It was nevertheless maintained as an
intermediate solution between the approach of attempt
ing to incorporate in the text of article I or 2 a definition
of the term "commercial" and the mere inclusion in the
report of the content of the footnote. It was observed
that the footnote could provide guidance to the
legislature of a State when adopting the model law but
was unlikely to be reproduced in the national enactment
of the model law.

160. As regards paragraph (2), divergent views were
expressed concerning the test of internationality. Under
one view, an arbitration was international only if the
requirement set forth in subparagraph (a) was met,
which was the test used in the United Nations
Convention on Contracts for the International Sale of
Goods (Vienna, 1980; Yearbook 1980, part three, I, B).
Under another view, a text comprising the criteria
referred to in subparagraphs (a) and (b) was appropriate,
subject to minor modifications in the wording of
subparagraphs (b) (i) and (ii). The prevailing view,
however, was to further widen the scope of the term
"international". To that effect, various suggestions were
made.
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161. One proposal was to use as a criterion significant
foreign ownership or substantial control. The Working
Group did not adopt that proposal in view of the
controversial and sensitive nature of the issue and the
practical difficulties in devising a workable test.

162. Another suggestion was to use a general formula
such as "involving international commercial interests".
The Working Group did not adopt that proposal on the
ground that it was too vague for a model law. Another
suggestion was to combine that general formula with the
element of stipulation of the parties, as follows: "if it
involves international commercial interests and the
parties so agree". While there was considerable support
for that proposal, the Working Group did not accept it,
for the time being, on the ground that it combined a
flexible formula with the requirement of an agreement
by the parties.

163. Yet another suggestion was to add a new
subparagraph (c) to cover all other cases where the
subject-matter of the arbitration agreement was related
to more than one State. The Working Group, after
deliberation, adopted that proposal since it presented a
widely acceptable formula to achieve the desired
widening of the test of internationality.

164. As regards paragraph (3), there was some support
for replacing the criterion used therein by the "principal
place of business", which was regarded as a clearer
criterion. The prevailing view, however, was to retain
paragraph (3) in its present form which was modelled on
the 1980 Vienna Sales Convention.

Territorial scope of application of the model law

165. In the context of article 1, the Working Group
discussed the question of territorial scope of application
of the model law on the basis of a note by the secretariat
(A/CN.9/WG.II./WP.49; reproduced in this Yearbook.
part two, 11, B, 3, b), in particular the question whether
the parties had a right to exclude the applicability of the
procedural law of the place of arbitration by agreeing on
a foreign procedural law. In discussing that question, it
was understood that the working assumption in the
preparation of the model law had been that the model
law would govern arbitrations which took place in the
State of the model law. However, that assumption did
not exclude the possibility of including in the model law
a provision which would give the parties an autonomy in
choosing the procedural law governing the arbitration.

166. Some support was expressed for the view that the
parties should have the autonomy to subject an
arbitration to a procedural law other than the law of the
place of arbitral proceedings. It was pointed out that
arbitral proceedings should not be linked exclusively to
the procedural law of the territory where such
proceedings took place since the parties might have a
legitimate interest to subject an arbitration to a

particular procedural law while having equally legiti
mate interest in conducting arbitral proceedings in a
State other than the State of the governing procedural
law.

167. However, the view prevailed that the place of
arbitration should be the exclusive determining factor
for the applicability of the model law. It was stated in
support of that view that the exclusive territorial
criterion provided a clearer answer to the question as to
which law governed an arbitration and which courts
had the competence to intervene in the arbitral pro
ceedings. It was further stated that, if the parties had
the autonomy to choose a procedural law governing
arbitration, a court of the place of arbitration might
nevertheless consider itself competent to intervene in
arbitral proceedings and that, if the intervening court
would have to apply the chosen procedural law, this
may lead to difficulties where the remedies prescribed in
the applicable procedural law were essentially different
from the remedies prescribed in the law of the place of
arbitration.

168. The Working Group decided not to deal expressly
in this article with a criterion for the delimitation of the
scope of application of the model law. The Working
Group decided not to review individual articles where
this issue might be of particular relevance except for
article 34.

169. The Working Group discussed the words placed
between the two sets of square brackets in paragraph
(1) of article 34. It was noted that the decision on those
words had been deferred until the Working Group
discussed the territorial scope of application of the
model law in general (see para. 131, above).

170. Under one view, the words "in the territory of
this State" should be retained and the words "under
this Law" should be deleted, since this would be
consistent with the prevailing view on the territorial
scope of application of the model law. Under another
view, the words "under this Law" should be retained
and the words "in the territory of this State" should be
deleted because that would be acceptable in a State
which did not allow the autonomy in choosing a
procedural law governing an arbitration as well as in a
State which allowed such autonomy. Under yet another
view, the two sets of words should be retained without
square brackets. This would make it clear that the
courts of the State of the model law would not be
competent to set aside an award unless it was made in
that State and under the law of that State. There was
also a view that the words between both sets of square
brackets should be deleted in order not to prejudge, in
that article, the questions of competence of a court and
of applicable law for setting aside an award.

171. However, in the light of the importance of the
matter, the view prevailed that the draft text should
retain both sets of the words within square brackets.
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Article 2

172. The text of article 2 as considered by the
Working Group was as follows:

"Article 2. Definition and rules of interpretation

"For the purposes of this Law:

"(a) 'arbitral tribunal' means a sole arbitrator
or a panel of arbitrators;

"(b) 'court' means a body or organ of the
judicial system of a country;

"(c) where a provision of this Law leaves the
parties free to determine a certain issue, such
freedom includes the right of the parties to authorize
a third party, including an institution, to make that
determination;

"(d) where a provision of this Law refers to the
fact that the parties have agreed or that they may
agree or in any other way refers to an agreement of
the parties, such agreement includes any arbitration
rules referred to in that agreement;

"(e) any written communication is deemed to
have been received if it is delivered to the addressee
personally or if it is delivered at his place of business,
habitual residence or mailing address, or, if none of
these can be found after making reasonable inquiry,
then at the addressee's last-known place of business
or residence. The communication shall be deemed to
have been received on the day it is so delivered."

173. The Working Group adopted that article, subject
to the replacement of the words "or residence", at the
end of the first sentence of subparagraph (e), by the
words "habitual residence or mailing address".

Article 3

174. The text of article 3 as considered by the
Working Group was as follows:

"Article 3. Mandatory provisions

"The parties may not derogate from the following
provisions of this Law: articles ..."

175. The Working Group decided to delete that article
and to insert, in articles 2 (e), 23 (2) and 26 (2) and (3),
the words "unless otherwise agreed by the parties".

176. The Working Group was agreed that the model
law should not contain a provision like article 3,
wherein all mandatory provisions would be listed, for
the reasons set forth in document A/CN.9/WG.II/
WP.50, paragraph 9. As suggested in that note by the
secretariat, the Working Group was agreed that the
non-mandatory character of articles 2 (e), 23 (2) and
26 (2) and (3) should be expressed in those provisions
by words such as "unless otherwise agreed by the
parties". It was noted that the non-mandatory character
of a considerable number of other provisions was
already expressed in the current text.

177. It was understood that that decision, Le. to delete
article 3 and to express, in articles 2 (e), 23 (2) and
26 (2) and (3), the non-mandatory character of these
provisions, did not mean that all those provisions of the
model law which did not express their non-mandatory
character were necessarily of mandatory nature. It was
noted that the Commission, when reviewing the draft
model law in the light of comments by Governments
and organizations, may wish to express also in other
provisions their non-mandatory character. While there
was some support for the view that it should be left to
arbitrators and judges to determine the character of the
provisions which did not express their non-mandatory
character, the prevailing view, adopted by the Working
Group, was that it was desirable to express the non
mandatory character in all provisions of the final text
which were intended to be non-mandatory.

Article 4

178. The text of article 4 as considered by the
Working Group was as follows:

"Article 4. Waiver of right to object

"A party who knows [or ought to have known]
that any provision of this Law [from which the parties
may derogate] [or any requirement under the arbi
tration agreement] has not been complied with and
yet proceeds with the arbitration without stating his
objection to such non-compliance without delay [or,
if a time-limit is provided therefor, within such
period of time] shall be deemed to have waived his
right to object."

179. The Working Group adopted that article, includ
ing all the words which had been placed between square
brackets.

180. Some support was expressed for deleting the
article since it was too rigid and because the deter
mination of a waiver or estoppel situation was better
left to arbitrators and judges who, under the model law,
were generally accorded discretion. The prevailing view,
however, was to retain the provision.

181. Divergent views were expressed as to the scope of
the effect of a waiver. Under one view, the rule in
article 4 would have effect only for and during the
arbitral proceedings. The prevailing view, however, was
that its effect extended to the post-award stage, i.e.
setting aside proceedings and recognition or enforce
ment (articles 34 and 36).

182. As regards the wording of the article, divergent
views were expressed on the limitation contained in the
words "from which the parties may derogate". Under
one view, the waiver rule should operate in respect of
non-compliance of any provision of law, whether
mandatory or not. Under another view, only funda
mental procedural defects should be excluded from its
operation (e.g., violation of public policy or non
arbitrability). The prevailing view, however, was to
retain in article 4 the demarcation line between non
mandatory and mandatory provisions.
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183. The text of article 5 as considered by the
Working Group was as follows:

"[Article 5. Scope ofcourt intervention

"In matters governed by this Law [concerning the
arbitral proceedings or the composition of the
arbitral tribunal, courts may exercise supervisory or
assisting functions only if] [, no court shall intervene
except where] so provided in this Law.]"

184. The Working Group adopted that article in the
following modified form:

"In matters governed by this Law, no court shall
intervene except where so provided in this Law."

185. Divergent views were expressed as to whether
that article should be retained. Under one view, the
article should be deleted since it unduly limited the
supervision and assistance by courts and infringed on
the sovereign policy decision of a State as to the extent
of control exercised by its courts. The prevailing view,
however, was to retain that article since it was
beneficial to international commercial arbitration by
providing certainty to the parties and the arbitrators
about the instances in which court supervision or
assistance was to be expected.

186. The Working Group, after deliberation, adopted
the latter view, but was agreed that that decision was a
tentative one which the Commission was invited to
reconsider in the light of the comments by Governments
and international organizations.

187. It was noted that article 5 did not itself take a
stand on the extent of court supervision but merely
required that any instance of court involvement be
expressed in the model law. It was, thus, possible to
include, in addition to the various provisions already
now envisaging court involvement, yet another pro
vision for certain instances if the Commission saw a
need therefor.

188. It was further understood that the introductory
words of article 5, "In matters governed by this Law",
had a meaning which was narrower than the term "in
ternational commercial arbitration" used in article 1 (1)
in that it limited the scope of application of article 5
to those matters which were in fact governed by or
regulated in the model law. Article 5 would, for
example, not exclude court control or assistance in those
matters which the Working Group had decided not to
deal with in the law (e.g., capacity of parties to
conclude arbitration agreement; impact of State im
munity; competence of arbitral tribunal to adapt
contracts; enforcement by courts of interim measures of
protection ordered by arbitral tribunal; fixing of fees or
request for deposit, including security for fees or costs;
time-limit for enforcement of awards).

189. The text of article 6 as considered by the
Working Group was as follows:

"Article 6. Special court for certain functions of
arbitration assistance and supervision

"The Court with jurisdiction to perform the
functions referred to in articles 11 (3), (4), 13 (3), 14,
17 (1), [32 (2) Variant A] and 34 (3) shall be the ...
(blanks to be filled by each State when enacting the
model law)."

190. The Working Group adopted that article, subject
to the deletion of the word "Special" in the heading to
that article and the replacement of the words "17 (1),
[32 (2) Variant A] and 34 (3)" by the words "and
34 (2)".

B. Other issues

1. Headings

191. The Working Group decided to retain the head
ings of chapters as forming part of the model law. As
regards the headings of the individual articles, the
Working Group decided to retain them for the mere
purpose of easy reference. It was agreed to express that
understanding, in a footnote or by other means, as
follows: "Headings to individual articles are provided
for easy reference but they are not to be relied on in
interpreting the text of the article".

2. "Award"

192. The Working Group was agreed that it was
desirable for the model law to define the term arbitral
"award", in particular for purposes of determining
which kinds of decisions would be subject to recourse
under article 34. The Working Group considered the
following proposal: "award" means a final award
which disposes of all issues submitted to the arbitral
tribunal and any other decision of the arbitral tribunal
which finally determine any question of substance or
the question of its competence or any other question of
procedure but, in the latter case, only if the arbitral
tribunal terms its decision an award.

193. While there was wide support for the first part of
the proposed definition, i.e. up to the word "substance",
serious concerns were expressed as regards the latter
part, in particular the last portion referring to decisions
on questions of procedure.

194. The Working Group noted that a definition of
"award" had important implications to a number of
provisions of the model law and was of special
relevance to the issues dealt with in articles 34 and 16.
Since there was not sufficient time for considering in
depth those complex questions, the Working Group
decided not to include a definition in the model law to
be adopted by it and to invite the Commission to
consider the matter.
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3. Reference to conciliation

195. A suggestion was made to include in the model
law a reference to conciliation along the following lines:
"Conciliation can be used as an additional method of
settling disputes where parties so wish". The Working
Group was agreed that, if the Commission were to
decide that the model law should be accompanied by a
preamble, such preamble could include the above
reference.

4. Counter-claim

196. The Working Group decided to delete, in article
16 (2), the words "or, with respect to a counter-claim,
in the reply to the counter-claim", on the understanding
that any provision of the model law referring to the
claim would apply, mutatis mutandis, to a counter
claim.

5. Reference in article 34 to article 36

197. The Working Group noted that the term "re
course" in article 34 (I) had, in a number of languages,
the connotation of an initiative or action by a party
such as an "appeal". Since that meaning did not fully
correspond with the raising of objections envisaged
under article 36, the Working Group decided not to
retain the reference to that article in article 34 (I).

6. Conflict of laws issues

198. With reference to the conflict of laws issues
discussed in document A/CN.9/WG.II/WP.49, para
graphs 28 to 41 (reproduced in this Yearbook, part two,
11, B, 3, b), the Working Group considered whether any
general conflict of laws rules should be prepared as part
of the model law.

199. The Working Group was divided on whether
such conflicts rules should be included in the model
law. Under one view, it was desirable to include rules
on the law applicable to the validity of the arbitration
agreement in order to have a comprehensive law
dealing with all important aspects of arbitration. Under
another view, it was desirable to include in the model
law rules on conflict of procedural laws since that issue
was directly connected with the subject-matter dealt
with in the model law.

200. Under yet another view, it was not appropriate to
include in a model law on arbitration any conflicts
rules. It was pointed out in support of that view that
such rules were normally contained in other laws of a
State and that there was less need for such rules in the
model law in view of the decision of the Working
Group not to include a provision on the territorial
scope of its application. It was further noted that the
Hague Conference on Private International Law was
considering the preparation of a convention on the law
applicable to the validity of arbitration clauses.

201. The Working Group was agreed that harmo
nization of conflicts rules relating to arbitration was
desirable but that it was not appropriate to envisage
inclusion of conflicts rules in the model law, which the
Commission was expected to adopt in 1985. It was
understood that the Commission may wish to consider
the matter and decide on its possible future course of
action, in particular, as regards the co-ordination of
work between it and the Hague Conference on Private
International Law.

C. Other business

202. It was noted that the draft text of the model law
would be sent to Governments and international
organizations for comments so that the Commission
could take those comments into account before adopting
its final text.

2. Draft text of a model law on international commercial arbitration as adopted by the Working Group
(A/CN.9/246-Annex)

CHAPTER I. GENERAL PROVISIONS

Article I. Scope of application*

(I) This Law applies to international commercial**
arbitration, subject to any multilateral or bilateral
agreement which has effect in this State.

"Article headings are for reference purposes only and are not to be
used for purposes of interpretation.

""The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships of a commercial
nature. Relationships of a commercial nature include, but are not
limited to, the following transactions: any trade transaction for the
supply or exchange of goods; distribution agreement; commercial
representation or agency; factoring; leasing; construction of works;
consulting; engineering; licensing; investment; financing; banking; in
surance; exploitation agreement or concession; joint venture and
other forms of industrial or business co-operation; carriage of goods
or passengers by air, sea, rail or road.

(2) An arbitration is international if:

(a) the parties to an arbitration agreement have, at
the time of the conclusion of that agreement, their
places of business in different States; or

(b) one of the following places is situated outside
the State in which the parties have their places of
business:

(i) the place of arbitration if determined in, or
pursuant to, the arbitration agreement;

(ii) any place where a substantial part of the obli
gations of the commercial relationship is to be
performed or the place with which the subject
matter of the dispute is most closely connected;
or

(c) the subject-matter of the arbitration agreement
is otherwise related to more than one State.
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(3) For the purposes of paragraph (2) of this article, if
a party has more than one place of business, the
relevant place of business is that which has the closest
relationship to the arbitration agreement. If a party
does not have a place of business, reference is to be
made to his habitual residence.

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(a) "arbitral tribunal" means a sole arbitrator or a
panel of arbitrators;

(b) "court" means a body or organ of the judicial
system of a country;

(c) where a provision of this Law leaves the parties
free to determine a certain issue, such freedom includes
the right of the parties to authorize a third party,
including an institution, to make that determination;

(d) where a provision of this Law refers to the fact
that the parties have agreed or that they may agree or
in any other way refers to an agreement of the parties,
such agreement includes any arbitration rules referred
to in that agreement;

(e) unless otherwise agreed by the parties, any
written communication is deemed to have been received
if it is delivered to the addressee personally or if it is
delivered at his place of business, habitual residence or
mailing address, or, if none of these can be found after
making reasonable inquiry, then at the addressee's last
known place of business, habitual residence or mailing
address. The communication shall be deemed to have
been received on the day it is so delivered.

Article 4. Waiver of right to object

A party who knows or ought to have known that any
provision of this Law from which the parties may
derogate or any requirement under the arbitration
agreement has not been complied with and yet proceeds
with the arbitration without stating his objection to
such non-compliance without delay or, if a time-limit is
provided therefor, within such period of time, shall be
deemed to have waived his right to object.

Article 5. Scope of court intervention

In matters governed by this Law, no court shall
intervene except where so provided in this Law.

Article 6. Court for certain functions of arbitration
assistance and supervision

The Court with jurisdiction to perform the functions
referred to in articles 11 (3), (4), 13 (3), 14 and 34 (2)
shall be the ... (blanks to be filled by each State when
enacting the model law).

CHAPTER II. ARBITRATION AGREEMENT

Article 7. Definition and form ofarbitration agreement

(1) "Arbitration agreement" is an agreement by the
parties to submit to arbitration, whether or not

administered by a permanent arbitral institution, all or
certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement
may be in the form: of an aFbitration clause in a
contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing. An
agreement is in writing if it is contained in a document
signed by the parties or in an exchange of letters, telex,
telegrams or other means of telecommunication which
provide a record of the agreement. The reference in a
contract to a document containing an arbitration clause
constitutes an arbitration agreement provided that the
contract is in writing and the reference is such as to
make that clause part of the contract.

Article 8. Arbitration agreement and substantive claim
before court

(1) A court before which an action is brought in a
matter which is the subject of an arbitration agreement
shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute,fefer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
incapable of being performed.

(2) Where, in such case, arbitral proceedings have
already commenced, the arbitral tribunal may continue
the proceedings while the issue of its jurisdiction is
pending with the court.

Article 9. Arbitration agreement and interim measures
by court

It is not incompatible with the arbitration agreement
for a party to request, before or during arbitral
proceedings, from a court an interim measure of
protection and for a court to grant such measure.

CHAPTER Ill. COMPOSITION
OF ARBITRAL TRIBUNAL

Article 10. Number of arbitrators

(1) The parties are free to determine the number of
arbitrators.

(2) Failing such determination, the number of arbi
trators shall be three.

Article 11. Appointment of arbitrators

(1) No person shall be precluded by reason of his
nationality from acting as an arbitrator, unless other
wise agreed by the parties.

(2) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators, subject to the
provisions of paragraphs (4) and (5) of this article.

(3) Failing such agreement,

(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two arbi-
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trators thus appointed shall appoint the third arbitrator;
if a party fails to appoint the arbitrator within thirty
days after having been requested to do so by the other
party, or if the two arbitrators fail to agree on the third
arbitrator within thirty days of their appointment, the
appointment shall be made, upon request of a party, by
the Court specified in article 6;

(b) in an arbitration with a sole arbitrator, if the
parties are unable to agree on the arbitrator, he shall be
appointed, upon request of a party, by the Court
specified in article 6.

(4) Where, under an appointment procedure agreed
upon by the parties,

(a) a party fails to act as required under such
procedure; or

(b) the parties, or two arbitrators, are unable to
reach an agreement expected of them under such
procedure; or

(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article 6 to
take the necessary measure, unless the agreement on the
appointment procedure provides other means for secur
ing the appointment.

(5) A decision on a matter entrusted by paragraph (3)
or (4) of this article to the Court specified in article 6
shall be final. The Court, in appointing an arbitrator,
shall have due regard to any qualifications required of
the arbitrator by the agreement of the parties and to
such considerations as are likely to secure the appoint
ment of an independent and impartial arbitrator and, in
the case of a sole or third arbitrator, shall take into
account as well the advisability of appointing an
arbitrator of a nationality other than those of the
parties.

Article 12. Grounds for challenge

(1) When a person is approached in connection with
his possible appointment as an arbitrator, he shall
disclose any circumstances likely to give rise to justifiable
doubts as to his impartiality or independence. An
arbitrator, from the time of his appointment and
throughout the arbitral proceedings, shall without delay
disclose any such circumstances to the parties unless
they have already been informed of them by him.

(2) An arbitrator may be challenged only if circum
stances exist that give rise to justifiable doubts as to his
impartiality or independence. A party may challenge an
arbitrator appointed by him, or in whose appointment
he has participated, ,only for reasons of which he
becomes aware after the appointment has been made.

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.

(2) Failing such agreement, a party who intends to
challenge an arbitrator shall, within fifteen days of the

constitution of the arbitral tribunal or after becoming
aware of any circumstance referred to in article 12 (2),
whichever is the later, send a written statement of the
reasons for the challenge to the arbitral tribunal. Unless
the challenged arbitrator withdraws from his office or
the other party agrees to the challenge, the arbitral
tribunal shall decide on the challenge.

(3) If a challenge under any procedure agreed upon by
the parties or under the procedure of paragraph (2) of
this article is not successful, the challenging party may
request, within fifteen days after having received notice
of the decision rejecting the challenge, the Court
specified in article 6 to decide on the challenge, which
decision shall be final; while such a request is pending,
the arbitral tribunal, including the challenged arbitrator,
may continue the arbitral proceedings.

Article 14. Failure or impossibility to act

If an arbitrator becomes de jure or de facto unable to
perform his functions or for other reasons fails to act,
his mandate terminates if he withdraws from his office
or if the parties agree on the termination. Otherwise, if
a controversy remains concerning any of these grounds,
any party may request the Court specified in article 6 to
decide on the termination of the mandate, which
decision shall be final.

Article 14 bis

The fact that, in cases under article 13 (2) or 14, an
arbitrator withdraws from his office or a party agrees to
the termination of the mandate of an arbitrator does
not imply acceptance of the validity of any ground
referred to in article 12 (2) or 14.

Article 15. Appointment ofsubstitute arbitrator

Where the mandate of an arbitrator terminates under
article 13 or 14 or because of his withdrawal from office
for any other reason or because of the revocation of his

'mandate by agreement of the parties or in any other
case of termination of his mandate, a substitute
arbitrator shall be appointed according to the rules that
were applicable to the appointment of the arbitrator
being replaced, unless the parties agree otherwise.

CHAPTER IV. JURISDICTION
OF ARBITRAL TRIBUNAL

Article 16. Competence to rule on own jurisdiction

(1) The arbitral tribunal has the power to rule on its
own jurisdiction, including any objections with respect
to the existence or validity of the arbitration agreement.
For that purpose, an arbitration clause which forms
part of a contract shall be treated as an agreement
independent of the other terms of the contract. A
decison by the arbitral tribunal that the contract is null
and void shall not entail ipso jure the invalidity of the
arbitration clause.
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(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
statement of defence. A party is not precluded from
raising such a plea by the fact that he has appointed, or
participated in the appointment of, an arbitrator. A
plea that the arbitral tribunal is exceeding the scope of
its authority shall be raised promptly after the arbitral
tribunal has indicated its intention to decide on the
matter alleged to be beyond the scope of its authority.
The arbitral tribunal may, in either case, admit a later
plea if it considers the delay justified.

(3) The arbitral tribunal may rule on a plea referred to
in paragraph (2) of this article either as a preliminary
question or in an award on the merits. In either case, a
ruling by the arbitral tribunal that it has jurisdiction
may be contested by any party only in an action for
setting aside the arbitral award.

Article 18. Power of arbitral tribunal to order interim
measures

Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any party
to take such interim measure of protection as the
arbitral tribunal may consider necessary in respect of
the subject-matter of the dispute. The arbitral tribunal
may require any party to provide security for the costs
of such measure.

CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS

Article 19. Determination of rules ofprocedure

(1) Subject to the provisions of this Law, the parties
are free to agree on the procedure to be followed by the
arbitral tribunal in conducting the proceedings.

(2) Failing such agreement, the arbitral tribunal may,
subject to the provisions of this Law, conduct the
arbitration in such manner as it considers appropriate.
The power conferred upon the arbitral tribunal includes
the power to determine the admissibility, relevance,
materiality and weight of any evidence.

(3) In either case, the parties shall be treated with
equality and each party shall be given a full opportunity
of presenting his case.

Article 20. Place of arbitration

(1) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of arbi
tration shall be determined by the arbitral tribunal.

(2) Notwithstanding the provisions of paragraph (1)
of this article, the arbitral tribunal may, unless other
wise agreed by the parties, meet at any place it
considers appropriate for consultation among its mem
bers, for hearing witnesses, experts or the parties, or for
inspection of goods, other property, or documents.

Article 21. Commencement ofarbitral proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute commence
on the date on which a request for that dispute to be
referred to arbitration is received by the respondent.

Article 22. Language

(1) The parties are free to agree on the language or
languages to be used in the arbitral proceedings. Failing
such agreement, the arbitral tribunal shall determine
the language or languages to be used in the proceedings.
This agreement or determination, unless otherwise
specified therein, shall apply to any written statement
by a party, any hearing and any award, decision or
other communication by the arbitral tribunal.

(2) The arbitral tribunal may order that any docu
mentary evidence shall be accompanied by a translation
into the language or languages agreed upon by the
parties or determined by the arbitral tribunal.

Article 23. Statement of claim and defence

(1) Within the period of time agreed by the parties or
determined by the arbitral tribunal, the claimant shall
state the facts supporting his claim, the points at issue
and the relief or remedy sought, and the respondent
shall state his defence in respect of these particulars.
The parties may annex to their statements all docu
ments they consider to be relevant or may add a
reference to the documents or other evidence they will
submit.

(2) Unless otherwise agreed by the parties, either party
may amend or supplement his claim or defence during
the course of the arbitral proceedings, unless the
arbitral tribunal considers it inappropriate to allow
such amendment having regard to the delay in making
it or prejudice to the other party or any other
circumstances.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties,
the arbitral tribunal shall decide whether to hold oral
hearings or whether the proceedings shall be conducted
on the basis of documents and other materials.

(2) Notwithstanding the provisions of paragraph (1)
of this article, if a party so requests, the arbitral
tribunal may, at any appropriate stage of the pro
ceedings, hold hearings for the presentation of evidence
or for oral argument.

(3) The parties shall be given sufficient advance notice
of any hearing and of any meeting of the arbitral
tribunal for inspection purposes.

(4) All statements, documents or other information
supplied to the arbitral tribunal by one party shall be
communicated to the other party. Also any expert
report or other document, on which the arbitral
tribunal may rely in making its decision, shall be
communicated to the parties.
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Article 25. Default ofa party

Unless otherwise agreed by the parties, if, without
showing sufficient cause,

(a) the claimant fails to communicate his statement
of claim in accordance with article 23 (1), the arbitral
proceedings shall be terminated;

(b) the respondent fails to communicate his state
ment of defence in accordance with article 23 (1), the
arbitral tribunal shall continue the proceedings without
treating such failure as an admission of the claimant's
allegations;

(c) any party fails to appear at a hearing or to
produce documentary evidence, the arbitral tribunal
may continue the proceedings and make the award on
the evidence before it.

Article 26. Expert appointed by arbitral tribunal

(1) Unless otherwise agreed by the parties, the arbitral
tribunal

(a) may appoint one or more experts to report to it
on specific issues to be determined by the arbitral
tribunal;

(b) may require a party to give the expert any
relevant information or to produce, or to provide access
to, any relevant documents, goods or other property for
this inspection.

(2) Unless otherwise agreed by the parties, if a party
so requests or if the arbitral tribunal considers it
necessary, the expert shall, after delivery of his written
or oral report, participate in a hearing where the parties
have the opportunity to interrogate him and to present
expert witnesses in order to testify on the points at
issue.

Article 27. Court assistance in taking evidence

(1) In arbitral proceedings held in this State or under
this Law, the arbitral tribunal or a party with the
approval of the arbitral tribunal may request from a
competent court of this State assistance in taking
evidence. The request shall specify:

(a) the names and addresses of the parties and the
arbitrators;

(b) the general nature of the claim and the relief
sought;

(c) the evidence to be obtained, in particular,
(i) the name and address of any person to be heard

as witness or expert witness and a statement of
the subject-matter of the testimony required;

(ii) the description of any document to be produced
or property to be inspected.

(2) The court may, within its competence and accord
ing to its rules on taking evidence, execute the request
either by taking the evidence itself or by ordering that
the evidence be provided directly to the arbitral
tribunal.

CHAPTER VI. MAKING OF AWARD
AND TERMINATION OF PROCEEDINGS

Article 28. Rules applicable to substance ofdispute

(1) The arbitral tribunal shall decide the dispute in
accordance with such rules of law as are chosen by the
parties as applicable to the substance of the dispute.
Any designation of the law or legal system of a given
State shall be construed, unless otherwise expressed, as
directly referring to the substantive law of that State
and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral
tribunal shall apply the law determined by the conflict
of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono
or as amiable compositeur only if the parties have
expressly authorized it to do so.

Article 29. Decision making by panel ofarbitrators

In arbitral proceedings with more than one arbitrator,
any decision of the arbitral tribunal shall be made,
unless otherwise agreed by the parties, by a majority of
all its members. However, the parties or the arbitral
tribunal may authorize a presiding arbitrator to decide
questions of procedure.

Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle
the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not
objected to by the arbitral tribunal, record the settlement
in the form of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Such an award has the same
status and effect as any other award on the merits of
the case.

Article 31. Form and contents ofaward

(1) The award shall be made in writing and shall be
signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the signa
tures of the majority of all members of the arbitral
tribunal shall suffice, provided that the reason for any
omitted signature is stated.

(2) The award shall state the reasons upon which it is
based, unless the parties have agreed that no reasons
are to be given or the award is an award on agreed
terms under article 30.

(3) The award shall state its date and the place of
arbitration as determined in accordance with article
20 (1). The award shall be deemed to have been made
at that place.

(4) After the award is made, a copy signed by the
arbitrators in accordance with paragraph (1) of this
article shall be delivered to each party.



Part Two. International commercial arbitration 217

Article 32. Termination ofproceedings

(1) The arbitral proceedings are terminated by the
final award or by agreement of the parties or by an
order of the arbitral tribunal in accordance with
paragraph (2) of this article.

(2) The arbitral tribunal

(a) shall issue an order for the termination on the
arbitral proceedings when the claimant withdraws his
claim, unless the respondent objects thereto and the
arbitral tribunal recognizes a legitimate interest on his
part in obtaining a final settlement of the dispute;

(b) may issue an order of termination when the
continuation of the proceedings for any other reason
becomes unnecessary or inappropriate.

(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings, subject
to the provisions of articles 33 and 34 (4).

Article 33. Correction and interpretation of awards
and additional awards

(1) Within thirty days of receipt of the award, unless
another period of time has been agreed upon by the
parties, a party, with notice to the other party, may
request the arbitral tribunal:

(a) to correct in the award any errors in compu
tation, any clerical or typographical errors or any errors
of similar nature;

(b) to give an interpretation of a specific point or
part of the award.

The arbitral tribunal shall make the correction or give
the interpretation within thirty days of receipt of the
request. The interpretation shall form part of the
award.

(2) The arbitral tribunal may correct any error of the
type referred to in paragraph (1) (a) of this article on its
own initiative within thirty days of the date of the
award.

(3) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request, within
thirty days of receipt of the award, the arbitral tribunal
to make an additional award as to claims presented in
the arbitral proceedings but omitted from the award.
The arbitral tribunal shall make the additional award
within sixty days, if it considers the request to be
justified.

(4) The arbitral tribunal may extend, if necessary, the
period of time within which it shall make a correction,
interpretation or an additional award under paragraph
(1) or (3) of this article.

(5) The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34. Application for setting aside as exclusive
recourse against arbitral award

(1) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside in
accordance with paragraphs (2) and (3) of this article.

(2) An arbitral award may be set aside by the Court
specified in article 6 only if:

(a) the party making the application furnishes proof
that:

(i) the parties to the arbitration agreement referred
to in article 7 were, under the law applicable to
them, under some incapacity, or the said agree
ment is not valid under the law to which the
parties have subjected it or, failing any indi
cation thereon, under the law of this State; or

(ii) the party making the application was not given
proper notice of the appointment of the arbi
trator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated
by or not falling within the terms of the sub
mission to arbitration, or contains decisions on
matters beyond the scope of the submission to
arbitration, provided that, if the decisions on
matters submitted to arbitration can be sepa
rated from those not so submitted, only that
part of the award which contains decisions on
matters not submitted to arbitration may be set
aside; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with
the agreement of the parties, unless such
agreement was in conflict with a provision of
this Law from which the parties cannot dero
gate, or, failing such agreement, was not in
accordance with this Law; or

(b) the Court finds that:
(i) the subject-matter of the dispute is not capable

of settlement by arbitration under the law of
this State; or

(ii) the award or any decision contained therein is
in conflict with the public policy of this State.

(3) An application for setting aside may not be made
after three months have elapsed from the date on which
the party making that application had received the
award or, if a request had been made under article 33,
from the date on which that request had been disposed
of by the arbitral tribunal.

(4) The Court, when asked to set aside an award,
may, where appropriate and so requested by a party,
suspend the setting aside proceedings for a period of
time determined by it in order to give the arbitral
tribunal an opportunity to resume the arbitral pro
ceedings or to take such other action as in the arbitral
tribunal's opinion will eliminate the grounds for setting
aside.
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CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Article 35. Recognition and enforcement

(1) An arbitral award, irrespective of the country in
which it was made, shall be recognized as binding and,
upon application in writing to the competent court,
shall be enforced subject to the provisions of this article
and of article 36.

(2) The party relying on an award or applying for its
enforcement shall supply the duly authenticated original
award or a duly certified copy thereof, and the original
arbitration agreement referred to in article 7 or a duly
certified copy thereof. If the award or agreement is not
made in an official language of this State, the party
shall supply a duly certified translation thereof into
such language....

(3) Filing, registration or deposit of an award with a
court of the country where the award was made is not a
pre-condition for its recognition or enforcement in this
State.

Article 36. Grounds for refusing recognition or enforce
ment

(1) Recognition or enforcement of an arbitral award,
irrespective of the country in which it was made, may
be refused only:

(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent court
where recognition or enforcement is sought proof that:

(i) the parties to the arbitration agreement referred
to in article 7 were, under the law applicable to
them, under some incapacity, or the said
agreement is not valid under the law to which
the parties have subjected it or, failing any
indication thereon, under the law of the country
where the award was made; or

*The conditions set forth in this paragraph are intended to set
maximum standards. It would, thus, not be contrary to the
harmonization to be achieved by the model law if a State retained
even less onerous conditions.

(ii) the party against whom the award is invoked
was not given proper notice of the appointment
of the arbitrator(s) or of the arbitral proceed
ings or was otherwise unable to present his
case; or

(iii) the award deals with a dispute not contem
plated by or not falling within the terms of the
submission to arbitration, or it contains deci
sions on matters beyond the scope of the
submission to arbitration, provided that, if the
decisions on matters submitted to arbitration
can be separated from those not so submitted,
that part of the award which contains decisions
on matters submitted to arbitration may be
recognized and enforced; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with
the agreement of the parties or, failing such
agreement, was not in accordance with the law
of the country where the arbitration took place;
or

(v) the award has not yet become binding on the
parties or has been set aside or suspended by a
court of the country in which, or under the law
of which, that award was made; or

(b) if the court finds that:

(i) the subject-matter of the dispute is not capable
of settlement by arbitration under the law of
this State; or

(ii) the recognition or enforcement of the award
would be contrary to the public policy of this
State.

(2) If an application for setting aside or suspension of
an award has been made to a court referred to in
paragraph (1) (a) (v) of this article, the court where
recognition or enforcement is sought may, if it considers
it proper, adjourn its decision and may also, on the
application of the party claiming recognition or enforce
ment of the award, order the other party to provide
appropriate security.

3. Working papers submitted to the Working Group at its seventh session

(a) Composite draft text ofa model law on international commercial arbitration: note by the secretariat
(AICN. 91WG.IIIWP. 48)
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INTRODUCTORY NOTE

1. This working paper contains the composite draft
text of a model law on international commercial
arbitration, prepared by the secretariat in accordance
with the conclusions of the Working Group on Inter
national Contract Practices at its sixth session (Vienna,
29 August - 9 September 1983).1 The draft text is
preceded by a comparative table of numbers of draft
articles showing on which previous draft articles the
revised articles of the composite text are based.

Comparative table of numbers of draft articles

Previous Previous
draft article draft article

(A/CN.9/245; (A/CN.9/245;
Article in reproduced in this Article in reproduced in this
composite draft Yearbook. part composite draft Yearbook, part
(WP.48) two, II. A, I) (WP,48) two, II. A, I)

1 I, I bis (e) 18 XIV
2 (a)-(d) Ibis (a)-(d) 19 XV
2 (e) 20 XVI
3 Iter 21 B
4 I quater 22 D
5 III 23 C
6 V 24 XVII (1) (a), (2), (3)
7 11 25 XVIII
8 (I) IV (I) 26 XVII (4), (5), (1) (b)
8 (2) XIII (4) 27 E
9 IV (I) 28 XIX (1), (2), (4)

10 XIII (4) 29 XX
11 (1) IV (2) 30 XXI
11 (2)-(5) VIII 31 XXII
12 (1), (2) IX 32 F
12 (3) 33 XXIV
13 X 34 (1) XXIX
14 XI 34 (2)-(4) XXX
15 XII 35 XXV, XXVI
16 XIII 36 XXVII, XXVIII
17

2. It may be noted that the secretariat did not prepare
any explanatory footnotes to the composite draft text,
which represents a direct implementation of the Working
Group's decisions on the individual previous draft
articles. However, the secretariat will submit to the
Working Group two further notes. One, to be published
as document A/CN.9/WG.II/WP.49 (reproduced in
this Yearbook, part two, 11, B, 3, b), will deal with the
territorial scope of appl'ication and related issues,
including questions of conflict of laws. The other note,
to be published as document A/CN.9/WG.II/WP.50
(reproduced in this Yearbook, part two, 11, B, 3, c), will
contain some annotations on articles of the composite
draft and deal with a variety of issues which the
Working Group may wish to consider, or reconsider, in
its overall review of the draft model law.

3. Finally, it may be noted that the headings of
chapters and of articles are presented by the secretariat
in an attempt to facilitate reference. The Working
Group may wish to consider which headings should be
retained in the final draft.

'''Report of the Working Group on International Contract
Practices on the work of its sixth session" (A/CN.9/245) paras. 12
220; reproduced in this Yearbook, part two, 11, A, 1.

Composite draft text of a model law on international
commercial arbitration

CHAPTER I. GENERAL PROVISIONS

Article 1. Scope ofapplication

(1) This Law applies to international commercial*
arbitration. Its provisions are subject to any multi
lateral or bilateral agreement entered into by this State.

(2) [An] arbitration is international if:

(a) the parties to an arbitration agreement have, at
the time of the conclusion of that agreement, their
places of business in different States; or

(b) one of the following places is situated outside
the [territory of the] State in which the parties have
their places of business:

(i) the place of arbitration if determined in the
arbitration agreement;

(ii) any place where [a substantial] [the prepon
derant] part of the [characteristic] obligations of
the [commercial relationship] [transaction] are
to be performed or where its centre of activity
or its subject-matter is located.

(3) For the purposes of paragraph (2), if a party has
more than one place of business, the relevant place of
business is that which has the closest relationship to the
arbitration agreement. If a party does not have a place
of business, reference is to be made to his habitual
residence.

Article 2. Definitions and rules of interpretation

For the purposes of this Law:

(a) "arbitral tribunal" means a sole arbitrator or a
panel of arbitrators;

(b) "court" means a body or organ of the judicial
system of a country;

(c) where a provision of this Law grants the parties
freedom to determine a certain issue, such freedom
includes the right of the parties to authorize a third
person or institution to make that determination;

(d) where a provision of this Law refers to the fact
that the parties have agreed or that they may agree or
in any other way refers to an agreement of the parties,
such agreement includes any arbitration rules referred
to in that agreement;

(e) any written communication is deemed to have
been received if it is physically delivered to the

*The term "commercial" should be given a wide interpretation so
as to cover matters arising from all relationships of a commercial
nature, irrespective of whether the parties are "commercial persons"
(merchants) under any given national law. Relationships of a
commercial nature include, but are not limited to, the following
transactions: any trade transaction for the supply or exchange of
goods; distribution agreement; commercial representation or agency;
factoring; leasing; construction of works; consulting; engineering;
licensing; investment; financing; banking; insurance; exploitation
agreement or concession; joint venture and other forms of industrial
or business co-operation; carriage of goods or passengers by air, sea,
rail or road.
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addressee or if it is delivered at his place of business,
habitual residence or mailing address, or, if none of
these can be found after making reasonable inquiry,
then at the addressee's last-known place of business or
residence. The communication shall be deemed to have
been received on the day it is so delivered.

Article 3. Manadatory provisions

The parties may not derogate from the following
provisions of this Law: articles ...

Article 4. Waiver of right to object

A party who knows [or ought to have known] that
any provision of this Law [from which the parties may
derogate] [or any requirement under the arbitration
agreement] has not been complied with and yet
proceeds with the arbitration without stating his objec
tion to such non-compliance without delay [or, if a
time-limit is provided therefor, within such period of
time] shall be deemed to have waived his right to
object.

[Article 5. SCope of court intervention

In matters governed by this Law [concerning the
arbitral proceedings or the composition of the arbitral
tribunal, courts may exercise supervisory or assisting
functions only if] [, no court shall intervene except
where] so provided in this Law.]

Article 6. Special court for certain functions
ofarbitration assistance and supervision

The Court with jurisdiction to perform the functions
referred to in articles 11 (3), (4), 13 (3), 14, 17 (1), [32
(2) Variant A] and 34 (3) shall be the ... (blanks to be
filled by each State when enacting the model law).

CHAPTER 11. ARBITRATION AGREEMENT

Article 7. Definition andform ofarbitration agreement

(1) "Arbitration agreement" is an agreement by the
parties to submit to arbitration, whether or not
administered by a permanent arbitral institution, all or
certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement
may be in the form of an arbitration clause in a
contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing. An
agreement is in writing if it is contained in a document
assigned by the parties or in an exchange of letters, telex,
telegrammes or other means of tele-communication
which provide a record of the agreement. The reference
in a contract to a document containing an arbitration
clause constitutes an arbitration agreement provided
that the contract is in writing and the reference is such
as to make that clause a term of the contract.

Article 8. Arbitration agreement and substantive claim
before court

(1) A court, before which an action is brought in a
matter which is the subject of an arbitration agreement,
shall, if a party so requests not later than when
submitting his first statement on the substance of the
dispute, refer the parties to arbitration unless it finds
that the agreement is null and void, inoperative or
incapable of being performed.

(2) Where, in such case, arbitral proceedings had
already commenced, the arbitral tribunal may continue
the proceedings while the issue [of its jurisdiction] is
pending with the court [unless the court orders a stay or
suspension of the arbitral proceedings].

Article 9. Arbitration agreement and interim measures
by court

It is not incompatible with the arbitration agreement
for a party to request, before or during arbitral
proceedings, from a court an [interim measure of
protection] [interim measure or a measure of conser
vation] and for a court to grant such measure.

CHAPTER Ill. COMPOSITION
OF ARBITRAL TRIBUNAL

Article 10. Number ofarbitrators

(1) The parties are free to determine the number of
arbitrators.

(2) Failing such determination, the number of arbi
trators shall be three.

Article 11. Appointment ofarbitrators

(1) No person shall be by reason of his nationality or
citizenship precluded from acting as an arbitrator,
unless otherwise agreed by the parties.

(2) The parties are free to agree on a procedure of
appointing the arbitrator or arbitrators, subject to the
provisions of paragraphs (4) and (5) of this article.

(3) Failing such agreement,

(a) in an arbitration with three arbitrators, each
party shall appoint one arbitrator, and the two arbi
trators thus appointed shall appoint the third arbitrator;
if a party fails to appoint the arbitrator within thirty
days after having been requested to do so by the other
party, or if the two arbitrators fail to agree on the third
arbitrator within thirty days from their appointment,
the appointment shall be made, upon request of a
party, by the Court specified in article 6;

(b) if, in an arbitration with a sole arbitrator, the
parties are unable to agree on the arbitrator, he shall be
appointed, upon request of a party, by the Court
specified in article 6.
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(4) Where, under an appointment procedure agreed
upon by the parties,

(a) a party fails to act as required under such
procedure; or

(b) the parties, or two arbitrators, are unable to
reach an agreement expected from them under such
procedure; or

(c) an appointing authority fails to perform any
function entrusted to it under such procedure,

any party may request the Court specified in article 6 to
take the necessary measure instead, unless the agree
ment on the appointment procedure provides other
means for securing the appointment.

(5) A decision on a matter entrusted by paragraph (3)
or (4) to the Court specified in article 6 shall be final.
The Court, in appoiriting an arbitrator, shall have due
regard to any qualifications required of the arbitrator
by agreement of the parties and to such considerations
as are likely to secure the appointment of an inde
pendent and impartial arbitrator and, in the case of a
sole or third arbitrator, shall take into account as well
the advisability of appointing an arbitrator of a
nationality or citizenship other than those of the
parties.

Article 12. Grounds for challenge

(I) When a person is approached in connection with
his possible appointment as an arbitrator, he shall
[without delay] disclose any circumstances likely to give
rise to justifiable doubts as to his impartiality or
independence. An arbitrator, from the time of his
appointment and thereafter, shall without delay disclose
any such circumstances to the parties unless they have
already been informed by him of these circumstances.

(2) An arbitrator may be challenged only if circum
stances exist that give rise to justifiable doubts as to his
impartiality or independence. A party may challenge
the arbitrator appointed by him only for reasons of
which he becomes aware after the appointment has
been made.

(3) The fact that, in cases under article 13 (2) or 14, an
arbitrator withdraws from his office or a party agrees to
the termination of the mandate of an arbitrator does
not imply acceptance of the validity of any ground
referred to in [that provision] [paragraph (2) of this
article or in article 14].

Article 13. Challenge procedure

(1) The parties are free to agree on a procedure for
challenging an arbitrator, subject to the provisions of
paragraph (3) of this article.

(2) Failing such agreement, a party who intends to
challenge an arbitrator shall, within fifteen days after
knowing any circumstance referred to in article 12 (2),
send a written statement of the reasons for the
challenge to the arbitral tribunal. Unless the challenged

arbitrator withdraws from his office or the other party
agrees to the challenge, the arbitral tribunal shall decide
on the challenge.

(3) If a challenge under any procedure agreed upon by
the parties or under the procedure of paragraph (2) is
not successful, the challenging party may request,
within fifteen days [after having received the decision
rejecting the challenge], from the Court specified in
article 6 a decision on the challenge which shall be final;
while such a request is pending, the arbitral tribunal,
including the challenged arbitrator, may continue the
arbitral proceedings.

Article 14. Failure or impossibility to act

If an arbitrator [fails to act or becomes de jure or de
facto unable to perform his functions] [becomes de jure
or de facto unable to perform his functions or for other
reasons fails to act], his mandate terminates if he
withdraws from his office or if the parties agree on the
termination. Otherwise, if a controversy remains con
cerning any of these grounds, any party may request
from the Court specified in article 6 a decision on the
termination of the mandate which shall be final.

Article 15. Appointment ofsubstitute arbitrator

[Where the mandate of an arbitrator terminates
under article 13 or 14 or because of his resigning for
any other reason,] a substitute artbitrator shall be
appointed according to the rules that were applicable to
the appointment of the arbitrator being replaced, unless
the parties agree otherwise.

CHAPTER IV. JURISDICTION
OF ARBITRAL TRIBUNAL

Article 16. Competence to rule on own jurisdiction

(1) The arbitral tribunal has the power to rule on its
own jurisdiction, including any objections with respect
to the existence or validity of the arbitration agreement.
For that purpose, an arbitration clause which forms
part of a contract shall be treated as an agreement
independent of the other terms of the contract. A
decision by the arbitral tribunal that the contract is null
and void shall not entail ipso jure the invalidity of the
arbitration clause.

(2) A plea that the arbitral tribunal does not have
jurisdiction shall be raised not later than in the
statement of defence or, with respect to a counter
claim, in the reply to the counter-claim. A party is not
precluded from raising such plea by the fact that he has
appointed, or participated in the appointment of, an
arbitrator. A plea that the arbitral tribunal has exceeded
its terms of reference shall be raised promptly after the
arbitral tribunal has indicated its intention to [deal
with] [decide on] the matter alleged to be outside the
terms of reference. The arbitral tribunal may admit a
later plea if it deems the delay justified.
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(3) The arbitral tribunal may rule on a plea referred to
in paragraph (2) either as a preliminary question or in
an award on the merits. [In either case, a ruling by the
arbitral tribunal that it has jurisdiction may be con
tested by any party only in an action for setting aside
the arbitral award.]

Article 17. Concurrent court control

(1) [Notwithstanding the provisions of article 16,] a
party may [at any time] request the Court specified in
article 6 to decide whether or not there exists a valid
arbitration agreement and [, if arbitral proceedings
have commenced,] whether or not the arbitral tribunal
has jurisdiction [with regard to the dispute referred to
it].

(2) While such issue is pending with the Court, the
arbitral tribunal may continue the proceedings [unless
the Court orders a stay or suspension of these proceed
ings].

Article 18. Power ofarbitral tribunal to order interim
measures

Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any
interim measure [of protection it deems necessary in
respect of the subject-matter of the dispute]. The
arbitral tribunal may require of a party or the parties
security for the costs of such measure.

CHAPTER V. CONDUCT OF ARBITRAL
PROCEEDINGS

Article 19. Determination of rules ofprocedure

(1) Subject to the [mandatory] provisions of this Law,
the parties are free to agree on the procedure to be
followed by the arbitral tribunal in conducting the
proceedings.

(2) Failing such agreement, the arbitral tribunal may,
subject to the provisions of this Law, conduct the
arbitration in such manner as it considers appropriate,
provided that the parties are treated with equality and
that each party is given a full opportunity of presenting
his case. The power conferred upon the arbitral tribunal
includes the power to determine the admissibility,
relevance, materiality and weight of any evidence.

Article 20. Place ofarbitration

(1) The parties are free to agree on the place of
arbitration. Failing such agreement, the place of arbi
tration shall be determined by the arbitral tribunal.

(2) Notwithstanding the provisions of the preceding
paragraph, the arbitral tribunal may, unless otherwise
agreed by the parties, meet at any place it considers
appropriate for consultation among its members, for
hearing witnesses, experts or the parties, or for inspec
tion of goods, other property, or documents.

Article 21. Commencement of arbitral proceedings

Unless otherwise agreed by the parties, the arbitral
proceedings [shall be deemed to] commence on the date
at which a request that a [particular] [specified] dispute
be referred to arbitration is received by the respondent
[provided that such a request identifies the claim].

Article 22. Language

(1) The parties are free to agree on the language or
languages to be used in the arbitral proceedings. Failing
such agreement, the arbitral tribunal shall determine
the language or languages to be used in the proceedings.
This agreement or determination, unless otherwise
specified therein, shall apply to any written statement
by a party, any hearing [of witnesses, experts or the
parties], and any award, decision or other communi
cation by the arbitral tribunal.

(2) The arbitral tribunal may order that any documen
tary evidence shall be accompanied by a translation
into the language or [one of the] languages agreed upon
by the parties or determined by the arbitral tribunal.

Article 23. Statements ofclaim and defence

(1) Within the period of time stipulated by the parties
or <l,etermined by the arbitral tribunal, the claimant
shall'state the facts supporting his claim, the points at
issue and the relief or remedy sought, and the respondent
shall state his defence in respect of these particulars.
The parties may annex to their statements all docu
ments they deem relevant or may add a reference to the
documents or other evidence they will submit.

(2) [During the course of the arbitral proceedings]
either party may amend or supplement his claim or
defence unless the arbitral tribunal considers it in
appropriate to allow such amendment having regard to
the delay in making it or prejudice to the other party or
any other circumstances.

Article 24. Hearings and written proceedings

(1) Subject to any contrary agreement by the parties,
the arbitral tribunal shall decide whether to hold
hearings or whether the proceedings shall be conducted
on the basis of documents and other materials. How
ever, if a party so requests, the arbitral tribunal shall, at
the appropriate stage of the proceedings, hold hearings
for the presentation of evidence by witnesses, including
expert witnesses, or for oral argument.

(2) In order to enable the parties to be present at any
hearing and at any meeting of the arbitral tribunal for
inspection purposes, they shall be given sufficient notice
in advance.

(3) All statements, documents or other information
supplied to the arbitral tribunal by one party shall be
communicated to the other party. Also any expert
report or other document, on which the arbitral
tribunal may rely in making its decision, shall be
communicated to the parties.
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Article 25. Default ofa party

Unless otherwise agreed by the parties, if, without
showing sufficient cause for the failure,

(a) the claimant fails to communicate his statement
of claim in accordance with article 23 (1), the arbitral
proceedings shall be terminated;

(b) the respondent fails to communicate his state
ment of defence in accordance with article 23 (I),

Variant A: the arbitral proceedings shall continue;

Variant B: the arbitral tribunal shall continue the
proceedings without treating such failure
as an admission of the claimant's alle
gations;

Variant C: the arbitral tribunal shall treat this as a
denial of the claim and continue the
proceedings;

(c) any party fails [to comply with a request by the
arbitral tribunal] to appear at a hearing, or to produce
documentary evidence, the arbitral tribunal [may]
[shall] continue the proceedings [and may make the
award on the evidence before it].

Article 26. Expert appointed by arbitral tribunal

(I) Unless otherwise agreed by the parties before the
appointment of the first arbitrator, the arbitral tribunal
may appoint one or more experts to report to it on
specific issues to be determined by the tribunal.

(2) The [expert may, within his terms of reference,
require a party to give him] [arbitral tribunal may
require a party to give the expert] any relevant
information or to produce, or to provide access to, any
relevant documents, goods or other property for his
inspection.

(3) The expert shall, after delivery of his written or
oral report, participate in a hearing where the parties
have the opportunity to interrogate him and to present
expert witnesses in order to testify on the points at
issue.

Article 27. Court assistance in taking evidence

(I) The arbitral tribunal or a party with the approval
of the arbitral tribunal may request from a competent
court of this State assistance in taking evidence. The
request shall [be in the language of the court, include a
certified copy of the arbitration agreement and] specify:

(a) the names and addresses of the parties and the
arbitrators;

(b) the general nature of the claim and the relief
sought;

(c) the [necessary information on the] evidence to
be obtained, in particular

(i) the name and address of any person to be heard
as witness or expert witness and a statement of
the subject-matter of the testimony required;

(ii) the description of any document or other
property to be inspected.

(2) The court may, within its competence and according
to its rules on taking evidence [, including provisions on
admissibility and on enforcement procedures], execute
the request either by taking the evidence itself or by
ordering that the evidence be provided directly to the
arbitral tribunal. If so [suggested] [demanded] in the
request, the court may transmit the request to a
competent court of a foreign State [where assistance in
obtaining evidence is required].

[(3) Where a foreign court transmits to a competent
court of this State a request for assistance in taking
evidence relating to arbitral proceedings in that foreign
State, the court of this State shall treat such request as
having been made by that foreign court itself].

CHAPTER VI. MAKING OF AWARD AND
TERMINAnON OF PROCEEDINGS

Article 28. Rules applicable to substance ofdispute

(I) The arbitral tribunal shall decide the dispute in
accordance with such rules of law as [are chosen] [may
be agreed] by the parties as applicable to the substance
of the dispute. Any designation of the law or legal
system of a given State shall be construed, unless other
wise expressed, as directly referring to the substantive
law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral
tribunal shall apply the law determined by the conflict
of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono
or as amiable compositeur only if the parties have
expressly authorized it to do so.

Article 29. Decision-making by panel ofarbitrators

In arbitral proceedings with more than one arbi
trator, any award including interim [, interlocutory]
and partial award, and any other decision of the
arbitral tribunal shall be made, unless otherwise agreed
by the parties, by a majority of all its members.
However, the parties or the arbitral tribunal may
authorize a presiding arbitrator to decide questions of
procedure [on his own].

Article 30. Settlement

(1) If, during arbitral proceedings, the parties settle
the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not
objected to by the arbitral tribunal, record the settlement
in the form of an arbitral award on agreed terms.

(2) An award on agreed terms shall be made in
accordance with the provisions of article 31 and shall
state that it is an award. Such an award has the same
status and executory force as any other award on the
merits of the case.
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Article 31. Form and contents ofaward

(I) An award shall be made in writing and shall be
signed by the arbitrator or arbitrators. In arbitral
proceedings with more than one arbitrator, the signatures
of the majority of all members of the arbitral tribunal
shall suffice, provided that the reason for any missing
signature is stated.

(2) The arbitral tribunal shall state the reasons upon
which the award is based, unless the parties have agreed
that no reasons are to be given or the award is an
award on agreed terms under article 30.

(3) An award shall state its date and the place of
arbitration as determined in accordance with article
20 (I). The award shall be deemed to have been made
at that place.

(4) After an award is made, a copy thereof signed by
the arbitrators in accordance with paragraph (I) of this
article shall be communicated to each party.

Article 32. Termination ofproceedings

Variant A:

(I) The arbitral proceedings are terminated:

(a) by the making of the final award which consti
tutes or completes the disposition of all claims submitted
to arbitration; or

(b) by an agreement of the parties that the arbitral
proceedings are to be terminated at a specified date [or
after expiry of a specified period of time]; or

(c) by an order of the arbitral tribunal in accordance
with paragraph (2) of this article.

(2) After having given suitable notice to the parties,
the arbitral tribunal shall issue an order for the
termination of the arbitral proceedings

(a) when the claimant withdraws his claim, unless
the respondent objects thereto and the arbitral tribunal
recognizes a legitimate interest on his part in obtaining
a final settlement of the dispute; or

(b) if for any other reason the continuation of the
proceedings becomes unnecessary or inappropriate.

[Where the arbitral tribunal fails to issue an order of
termination, any party may request from the Court
specified in article 6 a ruling on the termination of the
proceedings. ]

(3) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings, subject
to the provisions of articles 33 and 34 (4).

Variant B:

(1) The arbitral proceedings are terminated either with
the final award or by agreement of the parties or by an
order of termination [by the arbitral tribunal] [which
the arbitral tribunal may issue when the continuation of
the proceedings appears unnecessary or inappropriate].

(2) The mandate of the arbitral tribunal terminates
with the termination of the arbitral proceedings, subject
to the provisions of articles 33 and 34 (4).

Article 33. Correction, interpretation and completion of
award

(1) Within thirty days after the receipt of the award,
unless another period of time has been agreed upon by
the parties, a party, with notice to the other party, may
request the arbitral tribunal:

(a) to correct in the award any errors in compu
tation, any clerical or typographical errors or any errors
of similar nature; the arbitral tribunal may, within
thirty days after the communication of the award, make
such corrections on its own initiative; and

(b) to give [, within thirty days,] an interpretation of
a specific point or part of the award; such interpretation
shall form part of the award.

(2) Unless otherwise agreed by the parties, a party,
with notice to the other party, may request, within
thirty days after the receipt of the award, the arbitral
tribunal to make an additional award as to claims
presented in the arbitral proceedings but omitted from
the award; if the arbitral tribunal considers such request
to be justified and that the omission can be rectified
without any further hearings or evidence, it shall make
that additional award [within sixty days after the
receipt of the request].

(3) The provisions of article 31 shall apply to a
correction or interpretation of the award or to an
additional award.

CHAPTER VII. RECOURSE AGAINST AWARD

Article 34. Application for setting aside as exclusive
recourse against arbitral award

(I) Recourse to a court against an arbitral award
made [in the territory of this State] [under this Law]
may be made only by an application for setting aside in
accordance with paragraphs (2) and (3) of this article.

(2) An arbitral award may be set aside by the Court
specified in article 6 only if

(a) the party making the application furnishes proof
that:

(i) the parties to the arbitration agreement referred
to in article 7 were, under the law applicable to
them, under some incapacity, or the said
agreement is not valid under the law to which
the parties have subjected it or, failing any
indication thereon, under the law of this State;
or

(ii) the party making the application was not given
proper notice of the appointment of the arbi
trator(s) or of the arbitral proceedings or was
otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated
by or not falling within the terms of the
submission to arbitration, or it contains deci
sions on matters beyond the scope I')f the
submission to arbitration, provided that, if the
decisions on matters submitted to arbitration
can be separated from those not so submitted,
only that part of the award which contains
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decisions on matters not submitted to arbi
tration may be set aside; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with
the [mandatory provisions of this Law and the]
agreement of the parties or, failing such agree
ment, was not in accordance with this Law; or

(b) the Court finds that:

(i) the subject-matter of the dispute is not capable
of settlement by arbitration under the law of
this State; or

(ii) the award or any decision contained therein is
in conflict with the public policy of this State.

(3) An application for setting aside may not be made
after three months have elapsed from the date on which
the party making that application had received the
award in accordance with article 31 (4) [or, if a request
had been made under article 33, from the date on which
that request had been disposed of by the arbitral
tribunal].

(4) The Court, instead of setting aside the award,
[may order, where appropriate, that the arbitral pro
ceedings be continued] [may authorize the continuation
of arbitral proceedings where this would permit an
omission or other procedural defect to be cured without
having to set aside the award].

CHAPTER VIII. RECOGNITION AND
ENFORCEMENT OF AWARDS

Article 35. Procedural conditions of recognition
and enforcement

(I) An arbitral award [within the scope of article 1 (1)]
[made within or outside the territory of this State]
shall be recognized as binding, subject to the provisions
of article 36.

(2) To obtain enforcement, an application shaH be
made in writing to the competent court, accompanied
by the duly authenticated original award or a duly
certified copy thereof, and the original arbitration
agreement referred to in article 7 or a duly certified
copy thereof. If the said award or agreement is not
made in an official language of this State, the party
applying for enforcement of the award shall supply a
duly certified translation of these documents into such
language.*

Article 36. Grounds for refusing recognition
or enforcement

(I) Recognition or enforcement of an arbitral award
[made within or outside the territory of this State] may
be refused only:

*The conditions set forth in this paragraph are intended to set
maximum standards. It would, thus, not be contrary to the
harmonization to be achieved by the model law if a State retained
even less onerous conditions [for enforcement of awards made in that
State or under the law of that State].

(a) at the request of the party against whom it is
invoked, if that party furnishes to the competent court
where recognition or enforcement is sought proof that:

(i) the parties to the arbitration agreement referred
to in article 7 were, under the law applicable to
them, under some incapacity, or the said
agreement is not valid under the law to which
the parties have subjected it or, failing any
indication thereon, under the law of the country
where the award was made; or

(ii) the party against whom the award is invoked
was not given proper notice of the appointment
of the arbitrator(s) or of the arbitral proceedings
or was otherwise unable to present his case; or

(iii) the award deals with a dispute not contemplated
by or not faIling within the terms of the
submission to arbitration, or it contains deci
sions on matters beyond the scope of the
submission to arbitration, provided that, if the
decisions on matters submitted to arbitration
can be separated from those not so submitted,
that part of the award which contains decisions
on matters submitted to arbitration may be
recognized and enforced; or

(iv) the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with
the agreement of the parties or, failing such
agreement, was not in accordance with the law
of the country where the arbitration took place;
or

(v) the award has not yet become binding on the
parties or has been set aside or suspended by a
court of the country in which, or under the law
of which, that award was made; or

(b) if the court finds that:
(i) the subject-matter of the dispute is not capable

of settlement by arbitration under the law of
this State; or

(ii) the recognition or enforcement of the award
would be contrary to the public policy of this
State.

(2) A party, against whom recognition or enforcement
of an award made [in the territory of this State] [under
this Law] is sought during the period of time referred to
in article 34 (3), may raise any objection in accordance
with paragraph (1) of this article only by an application
for setting aside to the Court specified in article 6.

[(3) Where a party seeks recognition, but not enforce
ment, of an award before an authority other than a
court, the other party may request the Court specified
in article 6 to order refusal of recognition in accordance
with paragraph (1) of this article.]

(4) If an application for setting aside or suspension of
an award has been made to a court referred to in
paragraph (1) (a) (v) or (2) of this article, the court
where recognition or enforcement is sought may, if it
considers it proper, adjourn its decision and may also,
on the application of the party claiming recognition or
enforcement of the award, order the other party to give
suitable security.
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INTRODUCTORY NOTE

1. The model law, by providing in article 1 that it
applies to international commercial arbitration, defines
its scope of application in substantive terms. However,
it does not define the territorial scope of its provisions.
While the question of territorial scope was tentatively
discussed by the Working Group in respect of some
articles,l it was agreed to discuss the question in more
detail and with regard to the complete set of draft
provisions at the seventh session of the Working
Group.2

2. The general assumption in the preparation of the
model law has been that it essentially applies to
arbitrations taking place in the State of the model law.
The Working Group may wish to express this principle
in the model law. However, it may need to be qualified
in two respects.

3. Firstly, it may be useful to decide whether the place
of arbitration is the exclusive factor in determining the
applicability of the model law or whether the parties
have a right to agree on the procedural law applicable
to the arbitration. This aspect is discussed under A,
below.

4. Secondly, there may be provisions in the model law
which require a special delimitation of their scope of
application different from the general delimitation of
the scope of application of the model law. This aspect is
discussed under B, below.

5. In this section possible conflicts of procedural laws,
which may arise as a result of a given delimitation of
the scope of application of the model law, are also
discussed. Possible ways of dealing with such conflicts
are discussed under C, below.

A. POSSIBLE CRITERION FOR DELIMITING
THE SCOPE OF APPLICATION OF PROVISIONS

ON ARBITRAL PROCEDURE

6. The basic criterion, common to all legal systems,
for determining the applicability of procedural law on
arbitration is a territorial one. While it appears that in
most legal systems the territorial criterion is applied
strictly, it is supplemented by an autonomy criterion in
some other systems.

7. Under the strict territorial criterion, the place of
arbitration is the exclusive determining factor for the
applicability of the law of a State. Under this approach,

IE.g. articles V and XXX. See "Report of the Working Group on
International Contract Practices on the work of its sixth session"
(A/CN.9/245) paras. 148 and 191 (reproduced in this Yearbook, part
two, 11, A, I).

2/bid., paras. 149 and 191.

a State (State A) does not give effect to an agreement
by the parties that an arbitration taking place in State
A is to be governed by the procedural law of another
State (State B). State A also does not give effect to an
agreement by the parties that an arbitration taking
place in State B is to be governed by the procedural law
of State A.

8. Under the territorial criterion supplemented by the
autonomy criterion, the place of arbitration determines
the applicability of the law unless the parties have
agreed otherwise. Under this approach, the law of a
State (State A) applies to an arbitration if the arbitration
takes place in State A provided that the parties have
not agreed to subject the arbitration to the procedural
law of another State (State B), in which case State A
considers that the arbitration is governed by the
procedural law of State B. The law of State A also
applies to an arbitration if the parties have agreed to
subject the arbitration to the procedural law of State A
even if the arbitration does not take place in State A.

9. It may be noted in this connection that the 1958
New York Convention, while applying the territorial
criterion for its application, recognizes the possibility
that a State may allow the parties to subject an
arbitration to a procedural law different from the law
of the place of arbitration. For legal systems which
allow such an autonomy of parties, article I (1) of the
Convention provides that the Convention also applies
to the awards made in the State of recognition and
enforcement but not considered as domestic in that
State. Furthermore, article V (1) (e) of the Convention
envisages the situation where the competent authority
of a State sets aside an award, Le. an award considered
as domestic in that State, which was made outside that
State but under the procedural law of that State.

10. A reason in favour of the strict territorial criterion
is the simplicity in its application since in most cases it
can easily be ascertained which procedural law governs
an arbitration. Furthermore, the court assistance or
supervision is easily accessible to the parties and to the
arbitral tribunal since the place of arbitration deter
mines the court competence to provide such assistance
or supervision.

11. On the other hand, there is advantage in not
preventing the parties from subjecting an arbitration
to a procedural law other than the law of the place of
arbitration. The parties may have an interest in being
able to agree on the place of arbitration in State A, for
example, because of the convenience of participants,
cost of proceedings or the availability of evidence. Yet,
the parties may prefer that the arbitration is governed
by the procedural law of State B rather than the law of
State A.

12. It may be noted that, under the model law, the
arbitral tribunal is not bound to conduct the entire
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arbitral proceedings in the State of the place of
arbitration. Under article 20 (2), the arbitral tribunal
may decide to meet outside the State of the place of
arbitration for consultations, hearings or inspection of
goods or documents.

13. In addition to the territorial criterion, whether or
not supplemented by the autonomy criterion, the
Working Group may wish to provide a criterion for
determining the applicability of the model law in cases
where the place of arbitration or the law governing the
arbitration has not been agreed upon or determined.
The reason for this is that a party may need court
assistance before the competence of the court to grant
such assistance has been established by an agreement
on the place of arbitration or on the governing
procedural law. The model law could provide, for
example, that in the absence of a factor determining the
applicability of the model law, a party may rely on the
model law, including its provisions on the assistance of
the court specified in article 6, if his place of business or
residence is in the State of the model law. (For a
discussion on the possibility of a conflict created by
such a provision see paragraphs 33 and 34, below.)

B. SPECIAL CONSIDERAnONS WITH REGARD
TO PROVISIONS ON COURT ASSISTANCE AND

SUPERVISION

14. It may be useful to consider which provisions of
the model law dealing with court assistance and
supervision should have the same scope of application
as the model law in general and which provisions
should have a special delimitation of the scope of
application. On the basis of such consideration the
Working Group may wish to decide whether in a
particular case an express provision on the scope of
application is needed.

1. Provisions on court assistance and supervision which
should have the same scope ofapplication as the model

law in general

15. It is submitted that the provisions dealing with the
following instances of court assistance and supervision
are directed to the courts of the State of the model law
and relate to arbitrations which are governed by the
procedural law of that State whose court is to decide
on the matter:

(a) Control over the validity of an arbitration
agreement (article 17);

(b) Review of a decision by an arbitral tribunal that
it has jurisdiction (article 16 (3));

(c) Appointment of an arbitrator (article 11);

(d) Challenge of an arbitrator (article 13);

(e) Termination of the mandate of an arbitrator
(article 14);

(j) Setting aside of an award (article 34).

16. If the Working Group adopts the strict territorial
criterion, the court specified in article 6 would be

competent to make a decision in a matter mentioned in
the previous paragraph if the place of arbitration is in
the State of the model law.

17. If the Working Group adopts the territorial
criterion supplemented by the autonomy criterion, the
court specified in article 6 would be competent to make
a decision in a matter mentioned in paragraph 15 when
the place of arbitration is in the State of the model law,
unless the parties have subjected the arbitration to a
foreign procedural law. The court would also be
competent to make such a decision if the parties have
subjected the arbitration to the procedural law of the
State of the model law even if the arbitration does not
take place in that State.

2. Provisions on court assistance and supervision which
should have a special delimitation ofscope ofapplication

18. Some provisions in the model law dealing with
court assistance and supervision are of such a nature
that they may require a different scope of application
than the model law in general. These provisions are
discussed below.

(a) Referral ofparties to arbitration because
ofexistence ofarbitration agreement (article 8 (1))

19. Under article 8 (1), a court before which an action
is brought in a matter which is the subject of a valid
arbitration agreement, refers the parties to arbitration.
This provision is directed to the courts of the State of
the model law; however, it is submitted that the
arbitration agreement which is the ground for referral
of the parties to arbitration may be any arbitration
agreement irrespective of the place of arbitration or the
law governing the arbitration. The reason for such
universal recognition of arbitration agreements is that
an arbitration agreement can only be effective if it
prevents the parties from bringing an action before a
court in any State.

(b) Granting of interim measure (article 9)

20. Article 9 expresses the principle of compatibility
of an arbitration agreement with a request to a court
for an interim measure. There are two aspects of this
principle.

21. One aspect is that it applies to courts of the State
of the model law requested to grant an interim measure
and provides that a court shall not refuse to grant such
a measure on the ground that there is an arbitration
agreement. In this respect the scope of application of
the rule should be the same as the rule of article 8 (1)
mentioned in paragraph 19.

22. The other aspect is that the rule expresses the
principle according to which a request by a party for an
interim measure should not be construed as a waiver of
the arbitration agreement. This principle should apply
irrespective of whether such a request is made to a
court in the State of the model law or to a court in
any other State.
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(c) Assistance in taking evidence (article 27)

23. Article 27 deals with the assistance of the courts
of the model law to arbitrations, in paragraphs (1) and
(2) to arbitrations governed by the procedural law of
that State and in paragraph (3) to arbitrations not
governed by that procedural law. In this respect the
scope of application of this article is wider than the
general scope of application of the model law.

24. Assistance to arbitrations not governed by the
procedural law of the State where the assistance is to be
given may be subject to stricter conditions than the
assistance to arbitrations governed by that law. The
reason is that a foreign procedural law may be different
from the law of the State where assistance is to be given
and that the courts of that State do not have
supervisory powers over such arbitrations. It is, there
fore, suggested that, for the purpose of assistance in
taking evidence, the distinction between arbitrations
governed by the procedural law of the State where
assistance is to be given and arbitrations not governed
by that procedural law should follow the general scope
of application of the model law.

(d) Recognition and enforcement ofarbitral awards
(articles 35 and 36)

25. The prevailing view in the Working Group was
that the model law should regulate recognition and
enforcement of awards governed by the procedural law
of the State where recognition and enforcement are
sought, i.e. domestic awards, as well as recognition and
enforcement of awards not governed by that law, i.e.
foreign awards. 3 In this respect the scope of application
of this article is wider than the general scope of
application of the model law.

26. The Working Group was also of the view that
there was no convincing reason for providing different
rules for domestic and foreign awards and it was
therefore decided that a uniform regime should be
adopted for both categories of awards.4

27. However, in view of the tentative nature of this
decision,S it might be useful to discuss a criterion for
distinguishing between domestic and foreign awards,
such as the criterion consistent with the one to be
adopted for the delimitation of the scope of application
of the model law. This would mean that an award
made in a domestic arbitration, i.e. arbitration governed
by the model law of the State of recognition and
enforcement, would be recognized and enforced under
procedures for domestic awards, and that an award
made in a foreign arbitration, i.e. arbitration not
governed by the model law of the State of recognition
and enforcement, would be recognized and enforced
under procedures for foreign awards.

3Ibid.,para. 129.

'Ibid., paras. 135 and 139.
5Ibid., paras. 133 and 140.

C. CONFLICT OF LAWS ISSUES

1. Conflict of laws created by a delimitation of scope of
application of the model law

28. A conflict of procedural laws and the resulting
conflict of court competence may arise if the criterion
for the delimitation of the scope of application of the
model law adopted in a State is different from the
criterion for the delimitation of the scope of application
of the procedural law on arbitration adopted in
another State.

29. For example, if a State does not permit the parties
to subject an arbitration taking place in that State to a
foreign procedural law, while the State of the chosen
procedural law accepts the choice, the courts of both
States might consider themselves competent to supervise
the arbitration (positive conflict of competence). In
such a case it would also be uncertain which procedural
law the arbitral tribunal and the parties have to follow.

30. On the other hand, if a State: permits the parties
to subject an arbitration taking place in that State to a
foreign procedural law, while the State of the chosen
procedural law does not accept the choice, the courts of
both States might decline to supervise the arbitration
(negative conflict of competence) and it would also be
uncertain which is the governing procedural law.

31. The Working Group may wish to consider whether
it would be useful to include in the model law a
provision designed to mitigate the effects of positive
and negative conflicts of court competence.

32. The effects of a positive conflict of competence
may be mitigated by authorizing the court of the State
of the model law to decline its competence in respect of
an arbitration when a foreign court may take up or has
taken up an issue in respect of that arbitration. The
effects of negative conflicts of competence may be
mitigated by giving a right to the court of the State of
the model law to assume the competence in respect of
an arbitration when a foreign court has declined to
decide an issue in respect of that arbitration.

33. In paragraph 13, above, it has been suggested that
a criterion for determining the applicability of the
model law may be provided for cases where the place
of arbitration or the law governing the arbitration has
not been agreed upon or determined. The suggested
solution was that the model law should be applicable if
a party has his place of business or residence in the
State of the model law. Under this solution it may
happen that a party relies on the model law in his State
for the purpose of, for example, the appointment of the
sole arbitrator, while the other party relies for the same
purpose on the law in his State (which mayor may not
have adopted the model law). The consequence may be
conflicting court decisions or that the two different
laws contain provisions which conflict in substance.
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34. A way of dealing with the problem may be to
provide that the request by the claimant or by the most
diligent party pre-empts the right of the other party to
rely on his law. Such a provision would eliminate
conflicts where each party is from a State which has
adopted the model law. In situations where one of the
two potentially applicable laws is not the model law,
such a provision may reduce the possibility of con
flicting situations, without, however, eliminating them.

2. Conflict oflaws governing validity
ofarbitration agreement

35. The model law pnwides in the procedure for
setting aside an award and in the procedure for
recognition and enforcement of an award a rule on the
law governing the validity of arbitration agreements
(articles 34 (2) (a) (i) and 36 (1) (a) (i)). In both cases
the chosen law is primarily applicable, while if no
choice is made, different solutions are given for each of
the cases just referred to. In setting aside, the applicable
law is the law of the court which is to decide the issue
of setting aside, and in recognition and enforcement, it
is the law of the place of the making of the award.

36. Since these conflict rules might be regarded as
applicable only in the context of articles 34 and 36, the
Working Group may wish to consider the usefulness of
a general rule which would also apply to the time
before the making of the award or even before the
commencement of arbitral proceedings.

37. As to the content of the conflict rules in articles
34 and 36, it may be noted that both rules would lead
to the same result if the Working Group adopts the
strict territorial criterion in delimiting the scope of
application of the model law. If in such a case a general
rule on the law governing the arbitration agreement
were adopted, the governing law should be the law to
which the parties have subjected the arbitration agree
ment or, failing any indication thereon, the law of the
place of arbitration.

38. If, however, the Working Group decides that the
parties should be allowed to subject the arbitration to a

law different from the law of the place of arbitration, a
conflict between the two rules might arise. If the parties
have subjected the arbitration to a law different from
the law of the place of the making of the award, in the
setting-aside procedure the validity of the arbitration
agreement would be governed by the law which governs
the arbitration and not by the law of the State where
the award was made. In the same arbitration, but in the
recognition and enforcement procedure, the validity of
the arbitration agreement would be governed by the
law of the State where the award was made.

39. Therefore, if the parties were to be given the
autonomy to subject their arbitration to a procedural
law different from the law of the place of arbitration,
the Working Group may wish to consider aligning the
two conflict rules. To achieve the alignment, article 36
(1) (a) (i) would have to be modified to the effect that, if
the award is not made in the State of the law which
governs the arbitration, the arbitration agreement
would be governed by the law governing the arbitration.
If, at the same time, a general rule on the law governing
the validity of the arbitration agreement were to be
adopted, it is submitted that the governing law should
be the law to which the parties have subjected the
arbitration agreement or, failing any indication thereon,
the law which governs the arbitration.

40. Furthermore, it may be noted that no solution has
been provided for cases where the parties have not
subjected the arbitration agreement to a law and it
cannot be ascertained where the award is to be made.
Since the question of the validity of an arbitration
agreement may arise before these connecting factors are
established, the Working Group may wish to consider
whether it would be useful to include in the conflict rule
a provision on a supplementary connecting factor.

41. As to the question which connecting factor might
be included in the conflict rule, no ideal solution has
been found to date. However, it appears that it would
not be contrary to the expectation of the parties if,
failing the first two connecting factors, the arbitration
agreement is governed by the law which governs the
contract in relation to which the dispute has arisen.

(e) Composite draft text ofa model law on international commercial arbitration: some comments and suggestions
for consideration: note by the secretariat (A/CN.9/WG.II/WP.50)

INTRODUCTORY NOTE

1. This Working Paper contains some comments and
suggestions which the Working Group may wish to
consider during its deliberations on the composite draft
text of a model law on international commercial
arbitration. The composite draft text is contained in
document A/CN.9/WG.II/WP.48 (reproduced in this
Yearbook, part two, 11, B, 3, a).

2. Most of the comments and suggestions apply to
more than one draft article. They deal, for example,

with the operation and effect of a given rule in the
context of other relevant provisions or, generally
speaking, deal with the inner consistency and practical
workability of the various draft provisions.

SOME COMMENTS AND SUGGESTIONS
FOR CONSIDERATION

A. Model law as "lex specialis" (articles 1, 5, 34, 36)

3. It seems to be clear and accepted that the model
law is designed to establish a special legal regime for
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international commercial arbitration which, in the States
adopting it, would prevail over any other municipal law
on arbitration. The Working Group may wish to
consider whether this principle of lex speciaUs is
sufficiently covered by the words, "This Law applies to
international commercial arbitration" (article I (1)), or
whether it should be made more explicit.

4. If an explicit rule to that effect were envisaged, it
could state that the application of other national
provisions of law dealing with arbitration is excluded
by "the provisions of this Law" or, preferably, "this
Law in respect of all matters dealt with herein". The
latter wording (or words of similar import) could help
to clarify that the model law is not a self-contained and
self-sufficient legal system which would exclude the
application of all other national provisions of law
dealing with arbitration.

5. The suggested qualification could help to draw
attention to the fact that there are certain matters or
aspects of arbitration not governed by the Law. As an
illustration, one need only recall a number of issues
which the Working Group decided not to settle in the
model law: arbitrability of subject-matter of dispute,
capacity of parties to conclude arbitration agreement,
impact of State immunity, enforcement by courts of
interim measures granted by arbitral tribunal, com
petence of arbitral tribunal to adapt contracts, fixing of
fees and request for a deposit, time-limit for enforce
ment of award. However, as these examples show, it
would not always be an easy task to determine whether
a certain issue is governed by the model law, though
possibly not expressly regulated, or whether it is not
dealt with therein and thus governed by another law.

6. It is submitted that similar considerations apply
with regard to draft article 5, although to a more
limited extent, since the distinction between matters
governed by the Law and those not governed thereby is
relevant there only in respect of possible court super
vision or assistance.

7. Finally, the recognition of the fact that certain
provisions of a national law other than the model law
may be applicable might lead to a modification of
article 34 (2) (a) (iv). The Working Group may wish to
consider whether the conference in that sub-paragraph
to "this Law" is too narrow and whether it should be
replaced by the words "law of this State". It may be
noted that, in the parallel provision of article 36 (1) (a)
(iv), the reference is to "the law of the country where
the arbitration took place" (which, in the domestic
setting, does not restrict the test of compliance to the
model law).

B. Listing ofmandatory provisions (article 3)

8. Draft article 3 is designed to clarify, in one place,
from which provisions of the model law the parties may
not derogate. Such centralisation by means of a list of
all mandatory provisions would make it unnecessary to
include in the non-mandatory provisions such wording
as "unless otherwise agreed by the parties".

9. However, there are certain difficulties and other
considerations which cast some doubt on the appro
priateness and need for such approach. Firstly, a
considerable number of provisions are obviously by
their content of a mandatory nature. Secondly, there
are a number of provisions granting freedom to the
parties, accompanied by suppletive rules failing agree
ment by the parties; here the question of mandatory
nature seems to be a philosophical one and equally
redundant. Thirdly, with respect to some draft articles
only a part of the provision (e.g. a time-limit) is non
mandatory. Fourthly, in respect of some of the pro
visions already decided to be non-mandatory, the
Working Group was of the view that this should, for
the sake of emphasis, be expressed in the individual
provision, despite the general listing in article 3. Fifthly,
it is suggested that, in addition to the provisions already
decided to be non-mandatory and drafted accordingly,
Le. articles 11 (1), 15, 18,20 (2), 21, 24 (1),25,26 (1),
29, 33 (2), there are only few further provisions which
may be regarded as non-mandatory and, if so, could be
easily marked as such by adding the words "unless
otherwise agreed by the parties"; articles 2 (e), 23 (2),
and possibly article 26 (2), (3).

C. Scope and effect of waiver rule (articles 4, 34, 36)

10. The Working Group may wish to consider, in the
light of its decision on which provisions of the model
law are to be mandatory, whether the present restriction
of the operation of the waiver rule to non-mandatory
requirements of the law should be maintained. If only
the provisions mentioned in paragraph 9 above were to
be non-mandatory, the restriction might be regarded as
too narrow. A wider operation of the waiver rule could,
for example, be achieved by excluding from its scope
only any fundamental procedural defects such as
violations of public policy, including arbitrability of the
subject-matter of the dispute.

11. The Working Group may also wish to consider
clarifying the effect of a waiver by virtue of article 4.
While it is obvious that a party would be precluded
from raising his objection during the further stages of
the arbitral proceedings, it is not immediately clear
whether that party is also precluded from invoking the
non-compliance in an application for setting aside or
for refusing recognition or enforcement of the award. It
is submitted that a waiver under article 4 should have
such extensive effect and that this interpretation may be
expressed either in article 4 or in articles 34 and 36. It
may be noted, however, that in the latter case the effect
of the waiver rule would be further extended in that its
inclusion in article 36 would also apply to foreign
arbitral awards made under a procedural law other
than the model law.

D. Arbitration agreement and agreements by the parties
on arbitral procedure (articles 4, 7, 19)

12. The Working Group may wish to consider the
relationship between the term "arbitration agreement"
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and the various references in the model law to agreements
by the parties relating to the composition of the arbitral
tribunal or to the arbitral procedure. While arbitration
agreements frequently contain such procedural stipula
tions, in particular by reference to standard arbitration
rules, it is not uncommon to agree on most or at least
some procedural issues only when a dispute arises, or
even during the arbitral proceedings, that is, long after
the conclusion of the agreement to submit future
disputes to arbitration. This varied practice leads to two
suggestions for consideration by the Working Group.

13. The first idea is to use the term "arbitration
agreement" as defined in article 7 (1) in its literal and
rather narrow sense, i.e. agreement to submit disputes
to arbitration. This basic agreement would be the
foundation of the arbitral tribunal's jurisdiction, to the
exclusion of court jurisdiction, irrespective of whether it
is accompanied by any agreement on the procedure.
The term "arbitration agreement" should then not be
used when the emphasis is on the procedural stipula
tions (as, e.g., in article 4). An important practical
consequence of such interpretation would be that
article 7 (2) would require written form only for that
basic agreement, including any later determination or
modification of the claims or dispute submitted, but not
for any procedural agreements by the parties.

14. The second idea would be to require that the
parties conclude any agreement on the arbitral pro
cedure, if not already included in the arbitration
agreement, before the first or sole arbitrator is ap
pointed. The reason for such time-limit would be that
the rules of procedure should be clear when that
procedure starts and that any arbitrator should know
from the beginning under what rules he is expected to
perform his function. It may be recalled that this very
reason led the Working Group to include this time-limit
in article 26 (1). The suggestion here would be to adopt
the same limit on a more general level, for example, in
the basic provision of article 19 (1), possibly with the
proviso "unless otherwise provided in this Law".

E. Effect offailure to invoke existence or non-existence of
valid arbitration agreement (articles 8, 16, 17,34,36)

15. The Working Group may wish to consider the
effect of a party's failure to invoke the arbitration
agreement in the case of article 8 (1) or, conversely, to
plead in the case of article 16 (2) that the arbitral
tribunal lacks jurisdiction. In the first case, there may
be some doubt as to whether failure to make a timely
request of referral to arbitration should preclude a
party from relying on the arbitration agreement in
other contexts or forums since, for example, its recogni
tion or its scope in terms of arbitrability of the subject
matter may vary from one place to another. However,
for the sake of preventing parallel proceedings and
conflicting decisions, one might consider treating the
failure to request referral as a waiver of the right to rely
anywhere on the arbitration agreement. This would

then, for example, bind the court which is asked under
article 17 to decide whether or not there exists a valid
arbitration agreement.

16. In the reverse case, i.e. article 16 (2), the answer
seems to be less difficult. It is submitted that a party
who fails to raise the plea as required under article 16
(2) should be precluded from raising objections with
respect to the existence or validity (or scope) of the
arbitration agreement also in other contexts, including
the court control envisaged under article 17 and, in
particular, the post-award stage (i.e. articles 34 (2) (a)
(i) and 36 (I) (a) (i». However, such waiver by sub
mission should be subject to certain limits such as
public policy including arbitrability.

F. Court control ofarbitral tribunal's jurisdiction
(articles 16, 17)

17. Where the arbitral tribunal has ruled on a plea
referred to in article 16 (2) as a preliminary question
and has decided that it has jurisdiction, such ruling may
be contested, according to paragraph (3) of that article,
only in an action for setting aside the arbitral award.
The secretariat has placed this provision between
square brackets, not because it wished to indicate any
doubts as to the appropriateness of this very rule, but in
order to invite reconsideration of the relationship
between this rule and article 17.

18. From a formal point of view, the two provisions
deal with different matters since article 16 (3) provides
recourse to a court only against a ruling of the arbitral
tribunal while article 17 envisages direct resort. However,
from a substantive point of view and for all practical
purposes, these two provisions deal with the same issue
and are, it is submitted, in conflict with each other.
There would seem to be two possible approaches to
avoid any conflict.

19. One possibility is to delete the last sentence of
article 16 (3). In this case, one may consider adding to
article 17 (2) the device adopted in article 13 (3) for
accelerating matters, i.e. that the court's decision shall
be final. The other possibility is to exclude the
concurrent court control under article 17 to the extent it
would be in conflict with article 16 (3). Article 17
would, then, be limited to those cases where the arbitral
proceedings have not yet commenced or where they
have been terminated by a ruling of the arbitral tribunal
that it lacks jurisdiction. Where the proceedings have
been terminated by a final award which is based on a
ruling that the arbitral tribunal has jurisdiction, the
court control would be exercised in the proceedings
governed by article 34 and articles 35 (2) and 36.

G. Suspension ofaward (articles 33, 34, 36)

20. The draft model law refers to the procedural
possibility of a suspension of the award only indirectly
in article 36 (1) (a) (v) and (4), stating certain legal
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consequences of a suspension or an application for
suspension. The Working Group may wish to consider
adding a positive provision which would grant a right
to request suspension of an award made under this law.
Such a right may be appropriate in conjunction with
the right to request a correction under article 33 (I) (a),
possibly in conjunction with the right to request an
interpretation under article 33 (1) (b), and certainly in
conjunction with an application for setting aside under
article 34.

H. Additional award requiring further hearings or
evidence (articles 33, 34)

21. Article 33 (2) envisages the making of an additional
award as to claims presented in the arbitral proceedings
but omitted from the award only where such omission
can be rectified without any further hearings or
evidence. The question therefore remains what would
happen in those cases where further evidence or
hearings are required.

22. From a practical point of view, the suggested
answer would be that the arbitral tribunal could still be
entitled or required to make the additional award since
it did not completely fulfill the mandate entrusted to it.
If this view were adopted, it would mean that the
restriction contained in article 33 (2) would be abolished,
although this provision might be retained for the
residual purpose of setting a time-limit of sixty days for
these restricted cases. A supplementary consideration
would be to include in article 34 a provision to the
effect that the award may be set aside if the points dealt
with therein cannot be separated from the points
omitted. In this context, the possibility of remission
under article 34 (4) may prove to be a very useful
device.

23. The need for an express rule on this question
becomes apparent when one looks at the present draft
provisions. It is at least a possible interpretation of
articles 33 (2) and 34 that omission of a claim requiring
further hearings or evidence constitutes a ground for
setting aside the award, irrespective of whether the
omitted points can be separated from the points dealt
with in the award. The omission could then be rectified
by the arbitral tribunal if the award would be remitted
to it for completion. If, however, the court would not
remit the award but would set it aside, a problem of
general relevance arises which is treated in the following
section (paragraphs 24-26).

I. Effect of setting aside on arbitration agreement
(articles 32, 34)

24. The Working Group may wish to consider the
question how a party may pursue his claim after the
award has been set aside under article 34. Where lack of
a valid arbitration agreement was the ground for setting
aside, the answer would be that the party may resort to
a court. If the award was set aside for other reasons,
there are essentially two possible solutions.

25. One possibility would be to conclude that arbi
tration did not work and to refer the parties to court
litigation without, of course, taking away the (here
probably more theoretical than practical) option of
concluding a new arbitration agreement.

26. The other possibility would be to re-activate the
original arbitration agreement or to regard it as still
operative, on the ground that the final award, which
under article 32 would terminate the mandate of the
arbitral tribunal, has been set aside and, thus, cannot
have this terminating effect. However, in order to limit
the risk of repeated futile arbitrations, one might
consider adopting the recent innovation in Austrian law
(sect. 595 (2) Code of Civil Procedure) according to
which the arbitration agreement becomes invalid if an
arbitral award on the matter has been set aside twice.

J. Recognition ofaward as binding (article 35 (1))

27. The Working Group may wish to consider sup
plementing the provision of article 35 (1) in three
respects. The first would be to add after the words
"shall be recognized as binding" the words "between
the parties". This would clarify that a decision which is
founded on an arbitration agreement between two (or
more) parties cannot bind other persons. It would also
help to convey the idea of res judicata, without using
that term which is not known in all legal systems
although the concept seems to be commonly shared.

28. The second suggestion would be to indicate the
exact point of time from which an award shall be
recognized as binding. While it may be in the interest of
a party to be bound by an award only from the date of
the receipt of such award, it might be preferable, for the
sake of certainty, to use the date of the award, referred
to in article 31 (3). In this context, consideration might
be given to expressing the idea, accepted in substance
by the Working Group, that an award would not be
binding (and may not be set aside) if, and as long as, it
is subject to appeal before arbitrators, i.e. an arbitral
tribunal of second instance, as often envisaged in
commodity arbitrations.

29. The third suggestion for consideration would be to
state that registration or deposit of an award in the
country of origin is not a requirement for recognition
and enforcement under the model law. While this rule
might already be inferred from the above suggested
provision that an award is binding from its date, an
express statement may be advisable in view of the fact
that a foreign procedural law may require such regis
tration or deposit. It is even advisable in respect of
awards made under the model law since registration or
deposit is not expressly regulated, in fact not even
mentioned, therein (see article 31). An express statement
would help to clarify that this fact should not be
regarded as an intentional gap to be filled by another
municipal law but as a positive regulation to the effect
that registration or deposit is not a pre-condition for
recognition or enforcement. This clarification would,
thus, help to avoid the uncertainty alluded to earlier (in
paragraph 5 above).
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K. Possible separate treatment offoreign and
ofdomestic awards (articles 35, 36)

30. Finally, it may be recalled that the Working
Group decided to consolidate the previous draft arti
cles XXV and XXVI as well as articles XXVII and
XXVIII so as to have uniform rules covering domestic
and foreign arbitral awards alike. However, in view of
the tentative nature of the policy decision as regards
uniform treatment, observations were made on the

draft articles in case a separate regIme were to be
retained, at least as an option for the time being.
Nevertheless, the secretariat did not prepare alternative
draft provisions for such separate treatment since their
eventual wording could be easily deduced from draft
provisions already existing, i.e. article 35 for domestic
and foreign awards, article 36 for foreign awards and
previous draft article XXVII, as modified by the
Working Group (A/CN.91245, paras. 140 and 141;
reproduced in this Yearbook, part two, 11, A, 1), for
domestic awards.
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INTRODUCTION

1. At its eleventh session (in 1978) the United Nations
Commission on International Trade Law decided to
include in its work programme a topic entitled "the
legal implications of the new international economic
order" and established a Working Group to deal with
this subject. 1 At its twelfth session the Commission
designated member States of the Working Group.2 At
its thirteenth session the Commission decided that the
Working Group should be composed of all States
members of the Commission.3 The Working Group consists
of the following 36 States: Algeria, Australia, Austria,
Brazil, Central African Republic, China, Cuba, Cyprus,
Czechoslovakia, Egypt, France, German Democratic
Republic, Germany, Federal Republic of, Guatemala,
Hungary, India, Iraq, Italy, Japan, Kenya, Mexico,
Nigeria, Peru, Philippines, Senegal, Sierra Leone, Singa
pore, Spain, Sweden, Trinidad and Tobago, Uganda,
Union of Soviet Socialist Republics, United Kingdom

aFor consideration by the Commission see Report, chapter V (part
one, A, avove).

'Report of the United Nations Commission on International Trade
Law on the work of its eleventh session, Official Records of the
General Assembly. Thirty-third Session. Supplement No. 17 (A/33/17),
para. 71 (Yearbook 1978. part one, 11, A).

2Report of the United Nations Commission on International Trade
Law on the work of its twelfth session, Official Records of the General
Assembly. Thirty-fourth Session. Supplement No. 17 (A/34/17), para.
lOO (Yearbook 1979. part one, 11, A).

'Report of the United Nations Commission on International Trade
Law on the work of its thirteenth session, Official Records of the
General Assembly, Thirty-fifth Session, Supplement No. 17 (A/35/17),
para. 143 (Yearbook 1980, part one, 11, A).

of Great Britain and Northern Ireland, United Republic
of Tanzania, United States of America and Yugoslavia.

2. At its first session (in 1980) the Working Group
recommended to the Commission for possible inclusion
in its programme, inter alia, the harmonization, unifi
cation and review of contractual provisions commonly
occurring in international contracts in the field of
industrial development.4 The Commission at its thir
teenth session agreed to accord priority to work related
to these contracts and requested the Secretary-General
to undertake a study concerning contracts on supply
and construction of large industrial works. 3

3. The studies5 prepared by the secretariat were
examined by the Working Group at its second and
third sessions, in 1981 and 1982.6 At its third session the
Working Group requested the secretariat, pursuant to a
decision of the Commission at its fourteenth session,? to
commence the drafting of a legal guide on contractual
provisions relating to contracts for the supply and
construction of large industrial works. 8 The legal guide

'See A/CN.9/176, para. 31 (Yearbook 1980, part two, V, A).
'See A/CN.9/WG.VIWPA and Add.l-8 (Yearbook 1981. part two,

IV, B, I), and AlCN.9/WG.V/WP.7 and Add.I-6 (Yearbook 1982.
part two, IV, B).

6See A/CN.9/198, paras. 11-80 (Yearbook 1981, part two, IV, A),
and A/CN.91217, paras. 13-129 (Yearbook 1982, part two, IV, A).

7Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/l7),
para, 84 (Yearbook 1981, part one, A),

'See A/CN.91217, para. 130 (Yearbook 1982, part two, IV, A).
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is to identify the legal issues involved in such contracts
and to suggest possible solutions to assist parties, in
particular from developing countries, in their nego
tiations. 7

4. At its fourth session (in 1983) the Working Group
examined a draft outline of the structure of the legal
guide and some sample draft chapters prepared by the
secretariat9 and requested the secretariat to proceed
expeditiously with the preparation of the legal guide. IQ

5. The Working Group held its fifth session in New
York from 23 January to 3 February 1984. All the
members of the Working Group were represented with
the exception of the Central African Republic, Peru,
Senegal and the United Republic of Tanzania.

6. The session was attended by observers of the
following States: Argentina, Benin, Canada, Chile,
Colombia, Democratic People's Republic of Korea,
Finland, Honduras, Indonesia, Liberia, Netherlands,
Nicaragua, Republic of Korea, Suriname, Switzerland,
Thailand, Turkey and Venezuela.

7. The session was also attended by observers from
the following international organizations:

(a) United Nations organs: Centre for Transnational
Corporations, United Nations Industrial Development
Organization and United Nations Institute for Training
and Research;

(b) Specialized agency: World Bank;

(c) Other intergovernmental organizations: Asian
African Legal Consultative Committee, European Eco
nomic Community;

(d) Non-governmental organizations: International
Bar Association, International Federation of Consul
tative Engineers, International Chamber of Commerce.

8. The Working Group elected the following officers:

Chairman: Leif SEVON (Finland)*

Rapporteur: Peter Kihara MATHANJUKI (Kenya).

9. The Working Group had before it draft chapters of
the legal guide on drawing up international contracts for
construction of industrial works, on "Termination"
(A/CN.9/WG.V/WP.9/Add.5; Yearbook 1983, part two,
IV, B), and on "Inspection and tests", "Failure to
perform", "Damages", "Liquidated damages and
penalty clauses", "Variation clauses", "Assignment"
and "Suspension of construction" (A/CN.9/WG.V/
WP.11 and Add.I-8; reproduced in this Yearbook, part
two, Ill, B), together with a document discussing some
aspects of the format of the guide (A/CN.9/WG.V/
WP.Il/Add.9; idem.).

'The Chairman was elected in his personal capacity.
'See A/CN.9/WG.V/WP.9 and Add. 1-4 (Yearbook 1983. part

two, IV, B).

IOSee A/CN.91234, paras. 51-52 (Yearbook 1983. part two, IV, A).

10. The Working Group adopted the following agenda:

1. Election of officers
2. Adoption of the agenda
3. Consideration of draft chapters of the legal guide

for drawing up international contracts for the
construction of industrial works

4. Other business
5. Adoption of the report

11. The Working Group reaffirmed the importance of
this project in the context of the new international
economic order and agreed that the draft chapters
should be examined keeping in view its objectives.

FORMAT OF THE LEGAL GUIDE

12. The Working Group discussed various issues
concerning the format of the legal guide (A/CN.9/
WG.V/WP.Il/Add.9).

13. A view of general nature was expressed that the
guide should more clearly bring out that it only
contained recommendations to the parties, and that it
should avoid stating that the parties "must" or be
"obliged to" include certain provisions in their contract.
However, the use of such words may be necessary in the
illustrative provisions of the guide.

14. According to one view, chapter summaries were
disadvantageous in that it would be difficult in such
summaries to reflect the balance achieved in the text of
the chapter, and in that a summary of complex legal
issues and discussions could produce misleading results.
The prevailing view, however, was that chapter sum
maries would be of great help to businessmen, contract
administrators and others who had to be aware of the
principal issues covered by a particular type of contract
clause, but who did not require the detailed information
contained in the text of the chapter.

15. It was suggested that the general approach adopted
in the present set of draft chapters for summaries
should be followed. In this regard, it was suggested that
it would be useful for the chapter summaries to contain
references to paragraphs of the text of the chapter
where particular issues referred to in the summaries
were used, as well as cross-references to other relevant
chapters.

Index

16. It was generally agreed that the legal guide should
contain a detailed alphabetical index with references to
the text of the guide.

Check-lists and table ofcontents

17. It was suggested that a check-list for each chapter
might be useful, if it were detailed enough to make the
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reader aware of the points discussed in the chapter.
According to another view, however, a detailed table of
contents could serve the same purpose. It was generally
agreed that the secretariat should consider whether it
would be possible to structure a table of contents in
such a way as to enable it to serve as a check-list as
well, taking into account that the legal guide will also
have a detailed index.

Illustrative provisions

18. With respect to illustrative provisions, the view
was expressed that such provisions should not normally
be included if they merely repeated what was contained
in the text. Nevertheless, it was recognized that it might
be desirable to include illustrative provisions on some
issues even if the provisions in substance set forth what
was contained in the text, because of the importance of
such issues. It was suggested that, in principle, illus
trative provisions should be included only for the
purpose of illustrating the drafting needed to cover a
complex issue, or making an issue in the text easier to
understand.

19. It was also suggested that the relationship among
the various illustrative provisions contained in a chapter
be clarified, to enable the reader to know whether two
or more illustrative provisions were intended to be or
could be used together.

20. The view was expressed that illustrative provisions
expressed in clear language could be useful in that they
could make it easier for businessmen, contract drafts
men and administrators, particularly from developing
countries, to formulate contractual provisions.

21. The suggestion was made that the legal guide
should make it clear that the illustrative provisions
should not necessarily be regarded as models for
inclusion in particular contracts. There was a general
view that the guide should present alternative illustrative
provisions when it was appropriate and useful to do so.

22. It was suggested that illustrative provisions should
be placed in footnotes at locations in the chapter
containing the issues which are illustrated.

23. It was proposed that the guide should contain
instructions for its use.

VARIAnON CLAUSES

24. The Working Group considered the draft chapter
on variation clauses (A/CN.9/WG.V/WP.Il/Add.6).
A suggestion was made that the chapter would gain in
clarity if the kinds of variations to which it related were
specified at the beginning of the chapter.

25. The Working Group discussed whether variations
of the work to be performed under the contract should
be possible only with the consent of both parties, or

whether the purchaser should be able to order variations
unilaterally. The secretariat was requested to consider
whether the result should depend upon the type of
works contract involved.

26. It was recognized that an appropriate balance
should be struck between the principle of pacta sunt
servanda and the desirability of permitting variations of
the contract when they were necessary or desirable due
to the complex and long-term character of works
contracts. Some support was expressed for the approach
taken in the draft chapter, according to which the
purchaser should be able to vary the contract uni
laterally, subject to certain conditions designed to
protect the interests of the contractor. In this regard, it
was noted that purchasers from developing countries
have a particular interest in being able to order
variations because, due to their lack of experience of
works contracts, they are often not able to foresee at
the time of concluding a contract all circumstances
which may arise during construction. According to
another view, the consent of both parties should be
required for all variations.

27. Certain intermediate approaches were suggested.
According to one, the legal guide would make no
recommendation as to whether the purchaser should be
able to order variations unilaterally, or whether all
variations should require the consent of both parties.
The guide would recommend, however, that if the
parties chose to permit unilateral variations, the contract
should contain provisions dealing with such issues as
the effect of the variation on the contract price, time for
performance and other contract terms, the scope of
variations which may be ordered, the right of the
contractor to object to variations, and procedures to be
followed with respect to ordering and objecting to
variations.

28. According to another intermediate approach, the
consent of both parties would normally be required for
a variation, but it would be recognized that in some
situations the parties might wish to permit the purchaser
unilaterally to order variations. If so, the contract
should contain provisions dealing with the issues
mentioned in the previous paragraph.

29. It was suggested that the scope of variations which
may be ordered unilaterally by the purchaser should be
restricted. Various suggestions were made for achieving
this, such as permitting unilateral variations only if they
have no impact on the contract price, or only up to a
specified percentage of the contract price, or providing
quantitative limits to certain types of variations (e.g.,
permitting variations of the production capacity of the
works only up to a certain limit), or specifying in the
contract which contractual provisions may be varied.
Other suggestions included permitting unilateral varia
tions only as to the construction of the works, and not
as to the supply of equipment or materials to be
incorporated in the works, or limiting the period during
which unilateral variations may be made. It was noted
that the limitation of unilateral variations to those
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"within the overall scope of the works" would become
clearer when considered in relation to chapter IX of the
legal guide ("Scope and quality of works").

30. With respect to the grounds on which the con
tractor should be able to object to a unilateral variation
by the purchaser, various formulations were proposed
as alternatives to the ground of "substantial prejudice"
referred to in the draft chapter. Those included "un
reasonably more work", "unreasonably additional cost",
"undue burden" and "undue inconvenience".

31. A suggestion was made that the contract should
set forth specific circumstances which would entitle the
contractor to object, rather than setting forth general
standards. A further suggestion was that the legal guide
might propose alternative formulations of the grounds
entitling the contractor to object to a unilateral
variation by the purchaser.

32. A view was expressed that if the variation clause
contained a list of specific circumstances which would
entitle the contractor to object, the list should be only
illustrative, since contractors would not agree to have
their ability to object restricted to circumstances con
tained in an exhaustive list.

33. With respect to the time within which the con
tractor should be required to notify the purchaser of his
objection, the view was expressed that a single time
period was unrealistic. One view suggested that the
contract should provide for two time periods, one
within which the contractor must notify his objection,
and a further period within which the contractor would
be obligated to calculate and notify the purchaser of the
effect of the variation on the price and time for
performance, and provide the purchaser with infor
mation pertinent thereto. According to another view,
the time for notification should depend upon the nature
of the variation, and this period should be agreed to by
the parties after the variation had been proposed.

34. With respect to the consequences of a failure by
the contractor to give a timely notification, the view
was expressed that a loss of the right to object and to
obtain adjustments in the contract price and time for
performance was too harsh. It was suggested that the
legal guide should propose alternatives to these con
sequences. One alternative might be to obligate the
contractor to pay damages to the purchaser to com
pensate for any loss caused by the failure to give a
timely notification. Another alternative might be to
obligate the contractor to perform the variation, but to
allow him to obtain appropriate adjustments in the
price and time for performance.

35. A suggestion was made that if the contractor
objected to a unilateral variation by the purchaser, the
contract should require the parties to attempt to resolve
the issue themselves through negotiations. It was sug
gested that if the parties failed to resolve the issue, the
contract should provide for it to be resolved quickly by
an independent third party available on site, who
possessed the knowledge and experience necessary to

resolve such issues. The view was expressed that the
identity of the independent third party should be
specified in the contract itself. A further view was
expressed that a dispute concerning the effect of the
variation on the price and time for performance should
be resolved separately from a dispute over whether the
variation should be performed.

36. With respect to the question of whether the
contractor should be obligated to perform a variation
pending the settlement of a dispute concerning the
variation, one view suggested that it was too burden
some to require the contractor to perform the variation
pending the settlement of the dispute. Another view
suggested that the independent third party who is to
settle the dispute should be empowered to require the
contractor to perform if he makes a prima jacie finding
that the purchaser is entitled to order the variation
unilaterally. According to another view, however, this
could be unduly burdensome for the contractor if it is
ultimately determined that the purchaser is not entitled
to order the variation unilaterally. Suggestions were
made that the independent third party should be
empowered to condition the contractor's performance
of the variation pending settlement of the dispute upon
the purchaser's providing a security for the payment of
the increased price which may be occasioned by the
variation.

37. The view was expressed that the issue of variations
proposed by the contractor was inadequately dealt with
in the chapter. A reference was made to a situation
which sometimes occurs in practice, in which a con
tractor makes an unreasonably low bid, and then
during construction demands variations which he claims
to be necessary for the proper functioning of the works
and which result in a substantially higher contract
price. It was suggested that the solution to such
problems may lie in the negotiation of proper and
reasonable contracts by the purchaser, assisted by the
legal guide.

38. Two alternative approaches were suggested with
respect to the role of a consulting engineer. Under one
approach, a consulting engineer would be empowered
to settle disputes concerning variations, whether or not
he had been engaged by or was an agent of one of the
parties. It was suggested that this approach is some
times followed in practice. Under the other approach,
even if there were a consulting engineer involved in the
project, such disputes should be resolved by an inde
pendent third party.

39. With respect to guidelines for determining the
effect of a variation on the contract price, it was
suggested that such guidelines should be more concrete
and should be expressed in quantitative terms.

40. The Working Group discussed the illustrative
provisions contained in the draft chapter. It agreed that
the illustrative provisions would be redrafted so as to
correspond with changes to be made in the text of the
chapter.
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41. With respect to paragraph (4) of the illustrative
provision in footnote I, it was suggested that an
alternative provision be added requiring the written
agreement of both parties for any variation which
would produce an increase or decrease in the contract
price in excess of a specified percentage.

42. It was suggested that it be made clear that the list
of circumstances in the illustrative provision in foot
note 2 was open-ended and not exhaustive. It was also
suggested that it be made clear that the list of
circumstances need not be adopted as a whole in a
particular contract. The view was also expressed that
terminology other than "substantially prejudice" should
be used in paragraph (a) of this illustrative provision.
With respect to paragraph (c), it was suggested that an
alternative provision be added whereby the contractor
would be obligated to perform a variation involving the
doing of work which he does not normally do only if a
subcontractor whom he has already employed can
perform the variation. It was suggested that the
illustrative provision in footnote 4 make no recommen
dation as to the exact number of days within which the
contractor must dispatch his notification of objection
and claims to the purchaser.

ASSIGNMENT

43. The Working Group discussed the draft chapter
on assignment (A/CN.9/WG.V/WP.IllAdd.7). It was
generally agreed that rather than using the term
"assignment" an attempt should be made to use a
neutral term, such as "transfer", which does not carry
with it special legal meanings under particular legal
systems. A suggestion was made that the chapter should
state that it deals only with assignments by act of a
party, and not by operation of law.

44. It was suggested that the chapter should advise the
parties to consider the positions of third parties in
relation to assignments. In this regard, a suggestion was
made that the chapter should advise an assigning party
to consider whether, under applicable law, the consent
of his guarantor was needed for an assignment since
under some legal systems an assignment without such
consent discharged the guarantor.

45. A view was expressed that the chapter should
distinguish between assignments of the contract as a
whole, assignments of specific rights and assignments
of specific obligations.

46. It was generally agreed that an assignment of the
contract as a whole should not be permitted without the
consent of the other party. It was also generally agreed
that an assignment of most specific rights and obli
gations should also not be permitted without the
consent of the other party, although, in accordance
with contracting practice, an assignment by the con
tractor of his right to receive payments, in order to
obtain financing, should be permitted without the
consent of the purchaser. A view was expressed that

assignments without the consent of the other party
should be permitted in other cases as well, such as an
assignment of the completed works by the purchaser.
According to one view consent should be required in
these cases as well.

47. It was suggested that the chapter should mention
issues concerning succession, merger and reorganization
and should call to the attention of the parties that the
issues in connection with such events would be settled
under the applicable law. In this regard, the secretariat
noted that some of these issues might be explored when
the legal issues associated with joint ventures and
consortia in the context of industrial contracts was later
considered by the Working Group.

48. With respect to assignment of a contract by one
State organ or enterprise to another, it was suggested
that the chapter should point out that when a Govern
ment was a party to the contract, the Government
might decide which organ or enterprise was to ad
minister the contract and that this should be reflected in
the contract. It was also suggested that the chapter
should point out that in some cases under the applicable
law an assignment might be subject to the approval of a
State authority and should advise the parties to
examine the applicable law in this regard.

49. It was suggested that the chapter should point out
that the rights of an assignee would in some cases be
governed by mandatory provisions of the applicable
law and should advise the parties to ascertain the extent
to which their ability in their contract to affect the
rights of an assignee may be restricted.

50. For cases in which the contractor is able to assign
his right to receive payments without the consent of the
purchaser, it was suggested that the chapter propose
two alternative means of protecting the interests of the
purchaser. The first means would require the contractor
to notify the purchaser of the assignment. The second
means would, in addition to the notice requirement,
entitle the purchaser to object to the assignment on
reasonable and substantial grounds.

51. It was suggested that the chapter should mention
that when a contract requires notice of an assignment
to be given to the non-assigning party, the assignee
might wish to ensure that such notice has been given. In
this regard, however, the view was expressed that the
contract could not deal with this issue. Rather, the
assignee should explore his obligations and position
under applicable law and take such actions as were
necessary to protect his position.

52. It was noted that the consequence recommended
in the draft chapter of an unauthorized assignment,
e.g., that the non-assigning party should be entitled to
disregard the assignment, may not be possible under
applicable law. It was suggested that alternative con
sequences should be added, such as a right of the non
assigning party to damages, or termination. A view was
expressed that the consequences of an improper assign-
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ment should be dealt with in connection with the
discussion of means to protect the rights of the non
assigning party.

53. It was agreed that in the illustrative provision in
footnote 3 of the draft chapter, the period of time
therein specified should be deleted. It was also suggested
that an illustrative provision should be added under
which, if the contractor were permitted to assign his
right to payments, this should be conditioned upon his
undertaking to procure the assignee's consent to the
right of the purchaser to set off sums owed to the
purchaser by the contractor against payments to be
made to the assignee.

54. It was generally agreed to delete the illustrative
provision in footnote 8 of the draft chapter.

SUSPENSION OF CONSTRUCTION

55. The Working Group considered the draft chapter
on suspension of construction (A/CN.9/WG.5/WP.ll/
Add.8). A question was raised whether the topic of
suspension should not be dealt with in a separate
chapter, but rather in other chapters where the topic
was relevant, e.g., in the chapter on termination. It was
agreed that it would be preferable to discuss the topic in
a separate chapter.

56. It was suggested that the guide should propose
that in respect of suspension for convenience by the
purchaser, it should be required that the suspension
should be effective only if exercised in good faith. The
view was expressed, however, that the requirement of
good faith was a general principle which might be
equally applicable in other chapters and that it should
be dealt with separately. Furthermore, it was noted that
such a requirement might not be in accordance with the
concept of suspension for convenience under which the
purchaser was not obliged to indicate reasons for
suspension. It was agreed, therefore, that it was
unnecessary to make reference to good faith in this
context.

57. In connection with the treatment in the contract of
suspension by the purchaser on specific grounds, it was
suggested that parties might wish to include in the
contract either a complete list of grounds for suspension,
or only examples of such grounds.

58. It was agreed that the view set forth in paragraph
(13) was unnecessary. It was also agreed that the
question of compensating the contractor for loss of
profit in respect of the contract affected by the
suspension should be dealt with in paragraph (12). It
was suggested that compensation should be payable for
such loss of profit.

59. It was suggested that the guide should not express
the view set forth in paragraph (17) that the contractor
should be entitled to suspend the construction in cases
of failure to perform certain obligations by the pur-

chaser. According to another view, such a provision in
the contract was admissible. It was agreed to mention
in the guide the possibility of specifying in the contract
situations in which the contractor might suspend the
contract due to the failure to perform certain obligations
by the purchaser, e.g., in case the purchaser fails to
fulfil his obligation to supply a design to be used for the
construction by the contractor. It was suggested that
such a right of the contractor should be limited to cases
where the design was to be supplied by the purchaser
during construction.

60. It was suggested that paragraph (7) in the illus
trative clause set forth in footnote 2 should include a
reference to the costs of demobilization and remobili
zation, including housing and transportation.

TERMINATION

61. The Working Group discussed the draft chapter
on termination (A/CN.9/WG.V/WP.9/Add.5). The
secretariat informed the Working Group that this
chapter would be redrafted in a style corresponding to
the other draft chapters which were before the Working
Group at the present session. In particular, the text
would be shortened and would be presented in a less
normative style, and illustrative provisions and a
summary would be added.

62. A suggestion was made that the chapter should
clearly state that it dealt only with the termination of a
contract by a party and not with the validity of
contracts under applicable law, since the latter issue
was outside the scope of the legal guide. It was also
suggested that the chapter should stress that, if events
occur which may give rise to a right of termination, it
would be desirable for the parties to attempt negotiation
or conciliation before resorting to termination, which
should be regarded as a remedy of last resort.

63. Partial termination was discussed and the diffi
culties with respect to the matter were considered. It
was agreed that the parties in drafting contract pro
visions with respect to partial termination should
consider it carefully. According to one view a dis
cussion of partial termination would be inadvisable.

64. With respect to termination by the purchaser for a
breach by the contractor, it was suggested that, rather
than permitting termination if the contractor does not
remedy the breach within a certain time after being
notified by the purchaser to do so, the contractor
should be able to avoid termination if he begins to
remedy the breach within the period and progresses in
accordance with a mutually agreed schedule. According
to another view, both these possibilities should be
presented in the chapter as alternatives.

65. A suggestion was made that the treatment of
termination for abandonment of the contract by the
contractor and for delay by the contractor should be
placed in separate sections.
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66. There was a difference of opinion as to whether
the purchaser should be able to terminate for delay by
the contractor only if the delay was serious. According
to one view, the chapter should recommend to the
parties to set forth the circumstances of delay which
would justify termination, without regard to their
seriousness. According to another view, the contract
should be terminable only if the delay was serious.

67. It was suggested that the purchaser should be able
to terminate if there was one long delay of a specified
period, or an accumulation of shorter delays totalling a
specified period, at the purchaser's option.

68. Since the validity and effects of an assignment of
the contract as a whole by the contractor in violation of
the contract vary among legal systems, a suggestion was
made that the chapter should recommend to the parties
that they determine the effects of such an assignment by
reference to the law applicable to the contract. One
view was expressed that if such an assignment was not
valid under applicable law, it should not be possible to
terminate the contract for such an assignment. According
to another view, however, the contract should be
terminable even if the purported assignment was not
valid, since the purported assignment could indicate a
lack of interest by the contractor in performing the
contract. However, it was acknowledged that a provision
that the contract might be terminable in such cases
could be retained.

69. In addition to permitting the purchaser to ter
minate if the contractor improperly purported to assign
the contract as a whole, it was suggested that the
purchaser should also be able to terminate if the
contractor improperly purported to assign specific
rights and obligations under the contract.

70. In addition to permitting the purchaser to ter
minate if the contractor violated a provision of the
contract or applicable law prohibiting subcontracting
without the purchaser's consent, it was suggested
that the purchaser should be able to terminate if the
contractor violated other restrictions on the ability to
subcontract. In this connection, it was suggested that
the chapter should mention that restrictions on the
ability of the contractor to subcontract might be
imposed by applicable law, in addition to restrictions
set forth in the contract itself.

71. A suggestion was made that even if the contract
did not permit termination for trivial breaches, it
should be made clear that the purchaser's other
remedies in respect of such breaches were not pre
judiced. It was also suggested that a failure to exercise
the right of termination in one instance should not
prejudice a party's right to terminate in other instances.

72. With respect to termination due to the bankruptcy
of a party, it was suggested that the chapter mention
that in some legal systems a contract could not be
terminated when a party was bankrupt, and the parties
should be advised to explore carefully the applicable

law in this regard. It was suggested that, if permitted by
applicable law, the contract should be terminable if a
party entered receivership.

73. A suggestion was made that termination in the
event of bankruptcy or similar proceedings should be
permitted only after allowing a period of time which
would allow the party affected to take steps to have the
proceedings dismissed or stayed.

74. According to one view, the treatment of termina
tion for convenience should be deleted from the
chapter, since termination should be resorted to only as
a last resort. According to another view, however, this
treatment should be retained because, due to the high
cost to the purchaser of terminating for convenience, it
would in fact be used only as a last resort. In addition,
according to this view, a provision permitting termi
nation for convenience benefited both parties by pro
viding an orderly and certain procedure for such a.
termination in the limited areas when it became
necessary, without having to rely on applicable law.

75. It was suggested that the chapter should make it
clear that the consequence of termination for con
venience, particularly with respect to the costs of such
termination to the purchasers, would be different from
the consequences of termination by the purchaser on
grounds of a breach by the contractor or circumstances
not within the responsibility of either party.

76. With respect to termination by the contractor for
interference by the purchaser with the contractor's
work, it was suggested that the contract specify types of
interference which would give rise to a right of
termination.

77. It was agreed that the treatment in the chapter of
termination when performance was prevented by the
actions of a State should be deleted and that the
chapter should merely state that the validity of the
exercise of jurisdiction by a State and its consequences
under national law were beyond the scope of the legal
guide.

78. It was suggested that the chapter should mention
the possibility of enabling the non-terminating party to
ask the party entitled to terminate whether he would do
so, thus reducing the uncertainty as to the continuance
of the contract. However, it was noted that such a
provision may not be suited to all situations in which
the right of termination existed under a works contract,
since, for example, in cases of delay by the contractor,
the purchaser might wish to postpone the decision of
whether to terminate in order to see whether the work
would resume. Furthermore, if the purchaser renounced
his right to terminate, and thought the contractor failed
to perform or cure defects, the purchaser may be left
without a remedy.

79. A suggestion was made that the legal guide should
deal in general with issues related to the giving of notice
in works contracts. It was suggested that the chapter
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should advise the parties to consider the possibility of
notice being given to a representative of a party on site.

80. With respect to the hiring of a new contractor to
replace a terminated contractor, it was suggested that
the chapter refer to the fact that the surety under a
performance bond sometimes provided a new con
tractor, and that a cross-reference be made to the
chapter dealing with performance bonds.

81. A suggestion was made that in addition to being
obligated to deliver existing drawings and descriptive
documents to the purchaser, a contractor, upon termi
nation of the contract, should be obligated to create
and deliver such necessary drawings or descriptive
documents that have not yet been created.

82. It was suggested that in connection with the
treatment of payments to be made to a contractor when
the contract is terminated, reference should be made to
any obligation on the part of the contractor to mitigate
his losses. A suggestion was made that when the
contract is terminated due to circumstances within the
responsibility of the purchaser, or for convenience, the
purchaser should reimburse the contractor for his costs
incidental to the termination only to the extent that
they are not already included in the contract price.

83. With regard to the losses in respect of which a
purchaser would be entitled to be compensated in the
event of termination, it was suggested that reference be
made to the possibility of limiting such damages to a
liquidated sum.

84. With respect to the treatment in the chapter of the
question whether the contractor should be entitled to be
compensated for his lost profit on the terminated
portion of the contract when the contract was termi
nated for convenience by the purchaser, differing views
were expressed. According to one view, the contractor
should be compensated for his lost profit on the
contract in question, since the contractor may have
foregone other contracting opportunities in anticipation
of completing the contract in its entirety. Another view
suggested that the contractor should be compensated
for some of his lost profit through the payment of a
premium or penalty by the purchaser. On the other
hand, it waS suggested that if the purchaser had to
compensate the contractor for his lost profit, termination
for convenience would be deprived of its purpose. A
further view suggested that rather than making any
recommendation on the question, the chapter should
merely advise the parties to consider whether and to
what extent the contractor should be entitled to his lost
profit, and how this profit should be calculated. It was
also suggested that the chapter should note that in
international practice, while under some works contracts
the contractor was not entitled to his lost profits,
under other contracts he was so entitled. A suggestion
was made that the practice in this regard should be
investigated further by the secretariat.

85. It was suggested that the chapter should deal with
the question whether the contractor should be able to

terminate even after the purchaser made a delayed
payment, and whether the purchaser should be able to
terminate even after the contractor had completed
performance after delay.

INSPECTION AND TESTS

86. The Working Group considered the draft chapter
on inspection and tests(A/CN.9/WG.V/WP.Il/Add.I).
There was agreement that certain parts of the chapter
should be redrafted with a greater emphasis on sug
gestions as to what parties might include in their
contract. Suggestions were also made for improving the
terminology used in the draft chapter.

87. It was pointed out that the phrase "inspection and
tests" was uniformly used throughout the chapter. It
was noted, however, that in respect of some situations
to which the phrase was applied, only the term
"inspection" was relevant, while in respect of others
only the term "tests" should be used. It was also
observed that the guide should indicate that the kinds
of inspection and tests might differ in various situations
and might also differ depending on the type of contract
concluded by the parties.

88. The view was expressed that the section on
"general remarks" did not sufficiently clarify the
distinctions between inspections and tests during manu
facture, building and erection, and those upon com
pletion. It was suggested that the differing functions of
these inspections and tests, and their different legal
consequences, should be amplified.

89. It was observed that, while all testing requirements
did not need to be expressly specified in the contract
documents, it was nevertheless advisable that they
should be specified in as much detail as was appropriate.
Such a course would reduce possible disputes at a later
stage.

90. There was general agreement that inspection by
the purchaser's personnel during manufacture may give
such personnel an opportunity to acquaint themselves
with certain aspects of the plant. The view was
expressed, however, that improper operation of equip
ment by the purchaser's personnel during such inspection
might lead to defects in the equipment and might,
therefore, diminish the contractor's responsibility for
providing equipment free of defects.

91. The question of possible restrictions on the pur
chaser's access to sites of manufacture because of the
need to protect confidential information was discussed.
It was observed that, in addition to the factors which
might restrict access noted in the chaper, the public law
in the country of manufacture relating to secrecy might
restrict access. However, the view was expressed that
confidentiality should not be unduly overemphasized so
as to unnecessarily limit participation by the purchaser
in inspection and tests. It was also noted that the
contracts under discussion always involved to a certain
degree a transfer of technology, and concern was
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expressed that restrictions on access might hinder the
transfer of technology. It was noted in that connection
that the legal guide would contain a separate chapter on
the transfer of technology and that that issue could be
addressed therein.

92. In regard to tests additional to or different from
those originally specified in the contract, it was suggested
that the contract should provide that such tests should
only be permitted with the consent of both parties, but
that the contract should also provide that consent could
not be unreasonably withheld. It was further suggested
that what was to be regarded as standard practice
should be clarified in the contract. The view was
expressed that if a requirement by the purchaser of
additional or modified tests caused delay and consequent
loss to the contractor, he should be compensated for
such loss. The view was expressed that the attention of
the parties should be drawn to the fact that the practice
as to the tests might change after the conclusion of the
contract and that, therefore, the contract should deal
therewith in one way or another.

93. Suggestions were made in regard to the section
dealing with inspection of shipments relating to pay
ments and passing of risks. Concern was expressed that,
if such inspection were made by third parties, confi
dential information might be wrongfully divulged. It
was stated, however, that this might be prevented by
providing that the inspection was to be made by an
agent of the party entitled to inspect. Furthermore, it
was noted that inspections of the kind referred to would
mainly be visual inspections to ascertain shortages or
breakages, as in a normal sale of goods transaction, and
would not involve the operation of machinery or
inspection of technical documents. The view was also
expressed that the relationship between inspection and
the passing of risks should be clarified. The passing of
risks occurred by operation of law and was unconnected
with inspection. It was noted, however, that under
certain contracts for the supply of machinery or
equipment, the responsibility of the supplier for the
condition and quality of the goods might end with the
shipment, and that the contract might provide that the
risk of loss of or damage to the goods passed to the
purchaser after inspection. In that connection, it was
pointed out by the secretariat that the passing of risk
and the transfer of property would be dealt with in
detail in two separate chapters. It was also noted that
inspection of the packing of goods was often important
and should be mentioned.

94. The view was expressed that the chapter should
provide more detailed suggestions as to certain pro
cedural aspects of inspection and tests. Additional
information should be supplied as to possible methods
of collaboration between the parties in the keeping and
product\on of records of the work done and in verifying
and preserving the records of inspection and tests.

95. In regard to mechanical completion tests, it was
observed that the chapter should mention the possibility
of performing certain tests even before the date fixed
for completion, as sometimes occurred in practice. In
regard to performance tests, it was observed that, in

exceptional cases, those were conducted by the
purchaser, and that the chapter should deal with the
issues which might arise in such cases.

96. There was general agreement that the secretariat
should add some illustrative provisions relating to
situations dealt with in the chapter where the pro
cedures envisaged were complex and needed to be
clearly described.

97. A suggestion was made that the summary of this
chapter should refer to the availability of international
inspection services and standards.

FAILURE TO PERFORM

98. The Working Group considered the draft chapter
on failure to perform (A/CN.9/WG.5/WP.ll1Add.3).
It was suggested that the chapter should be drafted in a
style which would give more guidance to the parties and
should present various options and examples where
appropriate.

99. It was decided that, in the light of the issues
covered by the chapter, an appropriate title to it would
be "Delay, defects and other failures to perform". It
was suggested that an introductory section of the
chapter should clarify the system of remedies proposed
and their interrelationship. Various suggestions were
made for the elaboration of certain paragraphs to
clarify the situations covered by them. The inclusion of
more cross-references to other chapters was recom
mended.

100. Some suggestions were made in respect of the
terminology to be used; for example, different terms
should be used to describe equipment to be incorporated
in the works and equipment of the contractor used for
effecting the construction. It was suggested that some
issues dealt with in the chapter might more appro
priately be dealt with in other chapters. For example, the
issues of the quality of the equipment and services to be
supplied and the standards for performance and func
tioning of the works discussed in paragraphs (12) to
(IS) might be discussed in the chapter entitled "Scope
and quality of works".

101. It was suggested that this chapter should deal
only with the remedies available to the purchaser in
case of a breach of a quality guarantee and that the
nature and scope of the guarantee should be dealt with
in another chapter, for example in the chapter entitled
"Scope and quality of works" or the one entitled
"Completion, take-over and acceptance". It was agreed
that the secretariat should find a more appropriate
place in the legal guide for the treatment of the
guarantee in the light of the discussion.

102. It was suggested that this chapter should include
a consolidated description of the main categories of
delay by either party and should have, if necessary,
cross-references to other chapters. One view was that
the issue of the delay of the purchaser to pay the price
should be dealt with in the chapter entitled "Price".
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103. A suggestion was made to exclude from the
category of delay in construction by the contractor not
only cases where the failure of the contractor to
perform was due to the lack of co-operation of the
purchaser, but also cases where such failure was due to
the acts of other contractors employed by the purchaser.

104. A view was expressed that "delay" should not
always be the essence of non-performance of contracts
of this type. Obligations to perform contract and its
breach would give rise to liability not only as provided
under the contract but also as dictated by the applicable
law.

105. It was suggested that the issue of liability of the
contractor for failure in the training of the purchaser's
personnel should not be discussed in paragraph (21) of
this chapter, but should rather be discussed in the
chapter entitled "Training".

106. It was noted that in cases of partial take-over
there may be several guarantee periods in respect of
different parts of the works. It was agreed that it was
not appropriate to indicate in the legal guide any
specific guarantee period (even in the form of an
example) and that parties should be advised to deter
mine the length of such a period in the light of the
relevant factors mentioned in the guide. According to
one view, the legal guide should state that the parties
should take into consideration usages in different
industries.

107. With respect to a manufacturer's guarantee, the
view was expressed that assignment of such a guarantee
to the purchaser may not be permitted by the applicable
law. A suggestion was made that one way of overcoming
this difficulty might be for the contractor to act as the
agent of the purchaser in procuring the equipment from
the manufacturer.

108. The view was expressed that the legal guide
should stress that the parties should take into account
the rules of the applicable law in determining the
remedies to be available in case ofa failure to perform.
It was noted that enforcing performance· by the
contractor was often not available or practicable as a
legal remedy. However, it was desirable that in the case
of a failure to perform by the contractor the purchaser
should, in the first instance, request him to effect
proper performance.

109. With respect to the suggested obligation of the
contractor not to take from the site defective equipment
at least partially paid for by the purchaser without his
approval, it was pointed out that in some cases
defective equipment had to be repaired in the con
tractor's country and removal should be possible if a
financial guarantee was procured.

110. Under one view, the purchaser should bear
certain consequences if he inspects equipment during
manufacture and does not object to their quality. It was
suggested that, for example, he should be considered to

have accepted the quality if defects were discoverable
by the inspection. Under another view, however, during
manufacture the purchaser only participates in tests
carried out by the contractor, and if the defects are
discoverable they should be discovered and cured by
the contractor. It was suggested that the legal guide
should suggest that when the purchaser does not
discover the defects, he should not lose any of his rights
arising from such defects. If the purchaser discovers
defects, he should be obliged to notify them to the
contractor.

111. A suggestion was made that the distinction
between defects which entitle the purchaser not to take
over the works and other defects should be elaborated.
It was suggested that some defects causing a reduction
of the production capacity of the works to a specified
percentage should not be considered as serious defects.
It was generally agreed that the parties should be
advised to specify as precisely as possible the situations
where the purchaser was not obliged to take over the
works.

112. It was suggested that in cases of non-performance
for whatever reason, the parties should have opportunity
through a process of constant interaction to agree on
mutually acceptable alternatives before resorting to
remedies such as cure of defects, price reduction or
termination. Further, it was suggested that the guide
should provide for a clear analysis of remedies available
in case of non-performance due to defects discovered
during the manufacture or construction, during the
guarantee period and during the post-guarantee period.

113. A view was expressed that price reduction may
not be appropriate as a remedy as it might give rise to
bargaining between the parties. Under another view,
however, price reduction was frequently used in works
contracts as a remedy and, in some situations, might be
the only remedy which was practicable. The question
was raised whether, instead of the term "value", another
term might be used in connection with the calculation
of the price reduction. It was also suggested that the
relationship between price reduction and damages
should be clarified.

114. It was suggested that the remedies available in
respect of defects discovered and notified after the take
over but during the guarantee period might be more
limited in comparison with the remedies available in
respect of defects discovered at taking over, e.g., price
reduction may be excluded.

115. It was suggested that the time within which the
purchaser might exercise the remedies of cure of defects
by employing a new contractor, price reduction and
termination should be clarified. A reasonable oppor
tunity should be given to the contractor to cure the
defects, and if he fails to do so the purchaser should
notify him of his choice of remedy. It was suggested
that paragraph (63) should be redrafted to make clearer
the situation when the purchaser was entitled to change
a choice of the remedy.
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116. A view was expressed that in some cases it was
important to the purchaser for defects to be cured
immediately. It was suggested that in such cases the
purchaser should be able to hire a new contractor
immediately to cure the defects, at the expense of the
first contractor, rather than being required to notify the
first contractor of the defects and to give him an
opportunity to cure them. It was also suggested that the
purchaser should be permitted in some cases to cure the
defects himself.

117. A discussion was held concerning the remedy of
permitting the purchaser to hire a new contractor to
cure defects caused by the first contractor. It was
suggested that the chapter should alert the purchaser to
the fact that under some performance bonds the hiring
of a new contractor was subject to the consent of the
surety.

118. It was agreed that the co.sts of hiring a new
contract-or should be borne by the first contractor.
However, different views were expressed concerning
whether the efforts by the new contractor to cure the
defects should be at the risk of the first contractor.
According to one view, the first contractor should not
bear this risk. Another view suggested that it might be
appropriate for the first contractor to bear this risk in
the case of a separate contract dealing with a part of the
works (e.g., a contract for electrical or mechanical
work), but it would not be appropriate in a contract for
the construction of the entire works. A third view
suggested that the first contractor should bear the risk
of all defects in work performed by him unless he
proved that the defect was caused by the new contractor.
In such a case, the first contractor and the new
contractor should each be responsible for his own
defects. It was also suggested that the original contractor
and the contractor engaged by the purchaser could be
jointly liable as regards defects. According to another
view this should only be the case where the defects
could not be' attributable to either of these contractors.
A suggestion was made that the chapter should provide
various alternatives with respect to this question,
including the bearing of risk by the first contractor, but
that in connection with the latter alternative reference
should be made to contract forms or general conditions
which contain that alternative.

119. Reference was made to the possibility mentioned
in paragraph (72)that the liability of the contractor for
the purchaser's lost profit might be limited to cases in
which the contractor intentionally caused a delay, or
performed with d~fects intentionally or with knowledge
that defects would result. A view was expressed that
such a limitation on the recovery of lost profits by the
purchaser was excessive. A suggestion was made that
the chapter present, as alternatives, this limitation
together with the ability of the purchaser to recover his
lost profits fully. Another suggestion was made that the
section on damages for failure to perform be removed
from the chapter and included in the chapter entitled
"Damages".

120. With respect to the obligation of the purchaser to
pay interest when he fails to make a payment on the
due date, a view was expressed that the purchaser
should be obligated to pay interest even when his
failure to pay on time was due to an exempting
impediment. A different view was also expressed in this
regard. As to the interest rate to be applied, one view
suggested that the contract merely refer to applicable
law, while another view suggested that the contract
provide a specific rate or formula for determining the
rate. A suggestion was made that the rate or formula
should be one used in the particular industry involved.
A further suggestion was that the interest rate should be
related to the contractor's borrowing rate.

121. Reference was made to the obligations of the
purchaser to notify the contractor of defects discovered
during the guarantee period. Differing opinions were
expressed as to the consequence of a failure by the
purchaser to give such notice in time. According to one
view, in the event of such a failure the purchaser should
lose his rights with respect to the contractor's defective
peformance, while, according to another view, he
should not lose his rights, but he should be obligated to
compensate the contractor for losses caused by a failure
to give timely notice. It was suggested that the chapter
should present both these approaches as alternatives. It
was also suggested, however, that the purchaser should
lose his rights if he does not give notice within the
guarantee period. With respect to whether the conse
quences of a failure to notify in time should arise if the
purchaser does not dispatch a notice in time, or
whether they should arise if the notice is not received by
the contractor in time, it was suggested that both these
approaches should by presented in the chapter as
alternatives.

122. It was agreed that the summary of the chapter
should be redrafted so as to correspond with changes in
the text. A suggestion was made that the summary refer
to two types of situations which might be considered
delay, i.e. performance which occurred late, and per
formance which had not occurred at all.

123. It was agreed that the illustrative provisions
should be redrafted so as to correspond with changes in
the text. It was suggested that, in the illustrative
provision in footnote 1, it should be made clear that the
contractor;s guarantee covered only equipment, ma
terials and supplies which were incorporated in the
works. A suggestion was made that the illustrative
provision in footnote 2 make it clear that it was not
intended to be an exhaustive list of exclusions from the
guarantee, but merely illustrations, and that the parties
could choose such of those exclusions mentioned which
were useful or appropriate to their contract.

124. A suggestion was made for the addition to the
illustrative provision in footnote 3 of an optional
provision for a maximum guarantee period. A sug
gestion was also made for the addition of an optional
provision under which the guarantee period would be
suspended when the works were incapable of operation
and resumed when they became capable of operation. It
was also suggested that it be made clear that when a
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part of the works was repaired or replaced, a new
guarantee period would cover only that part, and not
the entire works.

125. Various suggestions were made concerning the
desirability of including in the illustrative provision in
footnote 10 specific figures as to the percentage of price
reduction to which the purchaser would be entitled.
One suggestion was that the figures should be omitted,
as they might not be appropriate in some contracts and
could mislead readers of the legal guide. Another
suggestion was that the figures should be placed in
square brackets. It was agreed that the secretariat
should consider the best way to deal with this question,
including the possibility of a text or verbal description
of different methods of price reduction, such as a
progressive, degressive or proportional reduction. It
was suggested that the illustrative provision should note
that this mechanism for determining a price reduction
was useful only for turn-key contracts.

126. Various other suggestions were made for im
proving the drafting of the illustrative provisions.

DAMAGES

127. The Working Group held an exchange of general
observations on the draft chapter on damages (A/CN.9/
WG.5/WP.ll1Add.4). The view was expressed that
there was a need to emphasize the limitations on the
contractor's liability which existed in practice in relation
to works contracts. Thus the liabilities of the contractor
under quality guarantees, his liabilities covered by
various forms of insurance and his extra-contractual
liabilities were all, in practice, subject to certain forms
of limitation. Under another view, however, the chapter
should stress that the purchaser was likely to suffer
serious loss by failure of performance on the part of the
contractor, and the legal guide should indicate that he
should be compensated for such losses. It was observed
that one approach to resolve that difference of views
was to distinguish between direct losses (in respect of
which liability should in principle be unlimited) and
indirect losses (in respect of which the parties should be
advised to provide in their contract for a proper
limitation of liability). It was also suggested that the
parties should consider an overall limitation of liability
on part of both parties. Discussion continued and it
was decided to revert to this issue at the next session of
the Working Group.

128. There was general agreement that it would be
advantageous to include in the chapter an introductory
section which would mention methods other than
damages of compensating the purchaser for loss (e.g.,
insurance, performance bonds and guarantees, liquidated
damages) and would indicate the interrelationship
between these various methods. Thereafter, the chapter
could deal with various possible approaches to settling
the question of recovery of damages and indicate the
relative advantages and disadvantages of each approach,
as well as the impact of the various approaches on
other methods of obtaining compensation (e.g., a

restricted liability for damages may necessitate the
taking out of insurance with a wide coverage). The
parties should also be advised to consider the applicable
law relating to damages and the extent to which it
might be desirable or possible to modify the impact of
such law by agreement. The chapter would, therefore,
indicate the risks the purchaser might bear under
different contractual arrangements and the techniques
which he might adopt to cover such risks.

129. The view was expressed that the terminology used
in the chapter should be clarified and, in particular,
that attention should be paid to the terms "liability"
and "responsibility" and to the distinction between
"compensation" and "damages". It was noted that the
distinction between "compensation" and "damages"
resulted in certain sections of the chapter (e.g., the
section relating to mitigation of losses) not applying to
cases where compensation and not damages was pay
able, and that this might not always be advisable.

130. A view was expressed that no suggestions should
be made in the guide that the parties should provide for
a limitation of liability of the contractor to compensate
any loss caused by him to the purchaser.

131. It was agreed that the Working Group should, at
its next session, continue its deliberations on the basis
of the draft chapter, which would then be examined in
detail.

OTHER BUSINESS AND FUTURE WORK

132. There was general agreement in the Working
Group that the work on the legal guide should proceed
as quickly as possible and that two sessions of the
Working Group should, whenever feasible, be held
every year in order to expedite the work. The Secretary
of the Commission informed the Working Group that,
subject to approval by the Commission, the sixth
session of the Working Group could be held at Vienna
from 10 to 21 September 1984 and the seventh session
in New York in February 1985.

133. The Working Group was informed that, due to
the limited capacity of the Arabic Translation Service at
Vienna, it had been impossible to provide the Arabic
version of documents for the present session of the
Working Group, but that all efforts would be made to
provide Arabic translation of documents starting from
the next session. The Working Group welcomed this
information and agreed that the availability of the
Arabic version of documents would be highly desirable,
particularly in the light of the objective sought in the
preparation of the legal guide.

134. At the close of the session, the Working Group
expressed its appreciation to its Chairman, Leif Sevon,
for his assistance and guidance. Appreciation was also
expressed on behalf of the Group of 77 which recognized
the value of the Chairman's services from the point of
view of developing countries.
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[A/CN.9/WG.V/WP.ll]

Introduction

1. At its second session the UNCITRAL Working
Group on the New International Economic Order
decided to entrust the secretariat with the drafting of a
legal guide on contracts for the supply and construction
of large industrial works. I The Commission at its
fourteenth session approved this decision by the Work
ing Group and authorized the secretariat to draft the
legal guide, which should identify the legal issues
involved in contracts for the supply and construction of
large industrial works and suggest possible solutions to
assist parties, in particular from developing countries,
in their negotiations.2

2. After having completed at its second3 and third4

sessions the consideration of a study submitted by the
secretariat of clauses used in contracts for the supply
and construction oflarge industrial works,s the Working
Group requested the secretariat to prepare a few sample
chapters and an outline of the structure of the guide.6

In compliance with this request the secretariat submitted
to the fourth session of the Working Group a draft
outline of the structure of the legal guide and some
sample draft chapters.

3. At its fourth session the Working Group discussed
the draft outline of the structure of the guide and draft
chapters on "Choice of contract type", "Exemptions"
and "Hardship c1auses"7 while the discussion on the
chapter "Termination"g was postponed to the fifth
session. There was general agreement that the draft
outline of the structure of the guide was on the whole
acceptable. It was generally recognized that, as the
work progressed, some rearrangement of chapters might
become necessary and the secretariat was given the
discretion to do so, if needed. While the draft chapters
were on the whole considered to be acceptable, it was
suggested that certain portions of the chapters needed
rearrangement or redrafting in the light of the dis
cussion. There was general agreement in the Working
Group on the need to prepare the guide expeditiously.9
These conclusions of the Working Group were ap
proved by the Commission at its sixteenth session. lo

lA/CN.9/198, para. 92 (Yearbook 1981, part two, IV, A).
2Report of the United Nations Commission on International Trade

Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17),
para. 84 (Yearbook 1981, part one, A).

JA/CN.9/198 (Yearbook 1981, part two, IV, A).
4A/CN.91217 (Yearbook 1982, part two, IV, A).

sA/CN.9/WG.V/WP.4 and Add. 1-8 (Yearbook 1981, part two,
IV, B, I), A/CN.9/WG.V/WP.7 and Add. 1-6 (Yearbook 1982, part
two, IV, A).

6A/CN.91217, paras. 132-133 (Yearbook 1981, part two, IV, A).

7A/CN.9/WG.V/WP.9 and Add. 1-4 (Yearbook 1983, part two,
IV, B).

8A/CN.9/WG.V/WP.9/Add.S (Yearbook 1983. part two, IV, B).

9A/CN.91234 (Yearbook 1983, part two, IV, A).
IOReport of the United Nations Commission on International

Trade Law on the work of its sixteenth session, Official Records of the
General Assembly. Thirty-eighth Session, Supplement No. 17 (A/38/17).
paras. 90-92 (Yearbook 1983. part one, A).

4. With regard to the question of title to be given to
the legal guide, the sample chapters submitted to the
fourth session were entitled "Legal Guide on drawing
up contracts for construction of industrial works". The
Working Group agreed that the term "international"
should be added to in the title to qualify the term
"contracts" and that the omission of the term "large"
originally used in the title in connection with the term
"industrial works" was justified. However, the issue
whether the term "contracts for construction of indus
trial works" or the term "contracts for supply and
construction of industrial works" should be used for
the title remains open and it may be advisable to settle
it in the future after the definition of the term
"construction" has become well-settled as the prepa
ration of the guide progresses.

5. The present report contains in its addenda the
following draft chapters prepared by the secretariat:
"Inspection and tests", Add.l; "Failure to perform:
delay", Add.2; "Failure to perform: defective con
struction", Add.3; "Damages", Add.4; "Liquidated
damages and penalty clauses", Add.5; "Variation
clauses", Add.6; "Assignment", Add.7 and "Suspension
of construction", Add.8 as well as a note on the format
of the guide, Add.9.

[A/CN.9/WG.V/WP.ll/Add.l]

Chapter XIII. Inspection and tests

Summary

The contract should specify clearly the requirements
and procedures for inspection and tests, and their legal
effects. Inspection and tests during production, building
and erection (paragraphs 2, 3 and 7) should be dis
tinguished from those upon completion.

Provisions on tests during production, building and
erection should take into account inspection and tests
required under national regulations in the countries
where the works are being erected, and where equipment
is produced (paragraphs 4-6).

Tests during production should be regarded as a part
of the contractor's obligation of quality control. There
fore, an expression by the purchaser of satisfaction with
such tests should not release the contractor from the
obligation to demonstrate on completion that the works
conform to the contract specifications (paragraph 10).

The purchaser's representatives should, to the extent
possible, be assured a right of access to places where the
plant and its components are produced, so that they
can inspect them during production (paragraphs 12-14).
The contractor should be obligated to give reasonable
advance notice of the performance of tests (paragraphs
15 and 16). The contract should permit the purchaser to
modify the tests to be performed by the contractor, or
to require the contractor to perform tests not specified
in the contract, and should establish who is to bear the
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costs of such tests and whether they should entitle the
contractor to additional time to perform the contract
(paragraphs 18 and 19). Unsuccessful tests should be
repeated at the contractor's expense, and without
entitling the contractor to additional time to perform
the contract (paragraph 20). The contract should
contain provisions concerning the issuance, notifica
tion, and legal effects of reports and certificates of tests
(paragraphs 21-23). The costs of inspection and tests
during production should in principle be borne by the
contractor (paragraph 24).

The contract should establish procedures concerning
inspection and tests during building and erection
(paragraphs 27-31).

Inspection and tests to be performed upon completion
of the works should include mechanical completion
tests (to demonstrate that the works has been properly
completed), and performance tests (to determine whether
the works meets the performance requirements stipulated
in the contract). The contract should clearly set forth
the steps to be included in the mechanical completion
tests, and the procedures connected therewith (para
graphs 34-36). The contract should permit the purchaser
to modify such tests and to require the performance of
tests in addition to those specified in the contract
(paragraph 37). The contract should establish proce
dures concerning the conduct of performance tests
(paragraphs 39-43), and should establish which party is
to bear costs associated with such tests (paragraph 44).

* * *
A. General remarks

1. It is important for a works contract to specify
clearly the requirements and procedures for inspection
and tests, and their legal effects. Procedures should be
established to ascertain whether the works constructed
conform to the contractual requirements. The pro
cedures should relate not only to visual inspection of
the works but should also provide for a variety of tests
to be performed. The precise nature, scope and timing
of the inspection and tests provided for by the contract
will, of course, depend upon the nature of the works to
be constructed. However, inspection and tests should
normally be carried out not only upon completion of
the work but throughout the construction process.

2. Inspection and tests during production, building
and erection serve a purpose different from those upon
completion. This difference should be borne in mind
when drafting the corresponding contract provisions.

3. Tests during production, building and erection are
not, in principle, conceived to demonstrate that the
contractor has met his obligations. Consequently a
failure of the purchaser to detect and notify a defect
should not deprive him from relying later on such a
defect. These tests rather constitute part of the con
tractor's obligations to construct the works and to
observe certain rules on quality control. The purchaser
may also wish to satisfy himself that production is
proceeding in accordance with the agreed time-schedule.

4. A number of countries, especially those in which
industry is highly developed, have issued legal regula
tions which require that industrial installations and
many of their components be inspected and tested by
public authorities or private institutions. In some areas,
and in particular in the field of nuclear energy, such
inspection and tests may also be prescribed at an
international level.

5. Such inspection and tests prescribed by national
legal regulations which relate primarily to safety, health
and environmental standards in principle are applicable
irrespective of whether they are provided for in the
contract or not. Nevertheless, consideration should be
given to them when drafting the contract. This applies
first of all to inspection and tests required by national
legal regulations at the place where the works is built
(see chapter XXXIX, "Applicable law"). In addition,
inspection and tests required in the countries where
equipment and components are produced should also
be considered. Where they apply to the production of
equipment and components, the contractor has to
provide such inspection and tests independently of any
stipulation in the contract. It is, nevertheless, important
for the purchaser to take account of them in specifying
the contractual requirements for inspection and tests; in
fact where certain quality control requirements have to
be met under legal requirements in the producer's
country, additional contractual provisions on testing
such quality requirements may not be necessary, and it
may be sufficient for the contractor to show that the
inspection and tests required in the country of pro
duction have been properly performed.

6. On the other hand, where such inspection and tests
are only required immediately prior to operating a
plant or certain components, the legal regulations in the
contractor's country may not be directly applicable.
The purchaser may therefore wish to stipulate that
these inspection and tests should also be performed in
his own country. Some of the institutions carrying out
inspection and tests under national legal regulations in
countries with a high degree of industrial development
can also perform these services abroad; in cases where a
new industry is built up in the purchaser's country it
may be preferable, at an initial stage, to have certain
inspection and tests carried out by an experienced
foreign institution. The necessary arrangements can be
made directly between the purchaser and the institution,

-and in that case the contract should provide that the
respective regulations on inspection and tests are to be
observed as if they were regulations in the purchaser's
country. Alternatively, the contract could provide that
the necessary arrangements are to be made by the
contractor.

7. In some cases inspection and tests may be required
with respect to equipment and materials supplied by the
purchaser. The contractor should be required to make
such inspection and tests as soon as feasible after such
equipment and materials have been supplied to him.
The contract should deal with the consequences of the
contractor's failure to discover defects (see chapter
XXX, "Failure to perform").
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8. Particular attention should be paid to specifying
inspection and tests upon completion (see section D,
below). With respect to tests during production and
erection, a more flexible approach might be adopted.
These latter tests may be regarded as a part of the
contractor's own quality control system, and it may be
sufficient for the purchaser to satisfy himself that this
quality control system is adequate. Excessive inspection
and testing requirements, like other interferences with
the contractor's methods of production and work, are
likely to increase the cost of the works.

9. However, not all testing requirements need to be
specified expressly in the contract documents. A number
of technical standards prepared by national or inter
national standardization institutions also specify testing
requirements. Consequently, before specifying the testing
requirements in the contract documents it should be
determined whether the technical standards which are
made applicable already contain such requirements.
The contract may also provide that certain require
ments under national legal regulations of the con
tractor's country or a third country should be applied.

B. Inspection and tests during production

1. Function and effects

10. The cont.ract should expressly state that the
performance of tests during production, and an expres
sion of satisfaction by the purchaser's representative
during the course of such tests, do not release the
contractor from the obligation to demonstrate by tests
on completionthat the works conform to the contract
specifications (see chapter XXX, "Failure to perform").

11. Inspection during the production process may give
to the purchaser's personnel an opportunity to acquaint
themselves with certain aspects of the plant. If the
purchaser wishes to secure this training effect, the
contract should specify that the right to attend tests
during production is not limited to the· purchaser's
engineer or other personnel supervising the construction
of the plant, but also extends to other persons whom
the purchaser may choose (see, however, paragraph 12,
below). .

2. Access for purchaser's representatives to places of
pro·duction,andfacilities to be prOVided by contractor

12. Because of the purchaser's interest in inspecting
the plant and its components during production, it is
usual for works contracts to provide that the purchaser's
representatives should during working hours have
access to all places where the plant or its components
are produced. Difficulties in applying this principle
arise primarily in two areas. One area relates to
questions of confidentiality; the contractor may wish to
protect the confidential know-how of certain production
processes, or he may be under an obligation to preserve
such confidentiality either under contractual arrange
ments with other firms, such as licensors, or under
arrangements with certain clients, especially when he

also performs certain contracts for government authori
ties in sensitive areas. In such cases the only possibility
for according to the purchaser some form of inspection
might consist in retaining a specialized engineering firm
in the contractor's country. Such a firm could provide
the necessary guarantees of confidentiality.

13. The second area relates to subcontractors and
suppliers. Not infrequently, the contractor's subcon
tractors and suppliers, in particular where they are
specialists in high technology products, refuse to allow
access to their premises to the purchaser. As sub
contractors have no contractual relationship with the
purchaser, the right of access may be provided through
the main contract between the purchaser and the
contractor, by requiring the contractor to include such
a right of access in his contracts with subcontractors.

14. Where the purchaser has a right of access at least
to the contractor's premises, the contract should also
specify what facilities are to be provided to the
purchaser's representatives to enable them to carry out
their inspection. Such facilities may consist in particular
of office space, and in the supply of samples for
independent testing by the purchaser or institutions
retained by him.

3. Time for tests and prior notification

15. Production tests form part of the contractor's
manufacturing programme. Consequently, it is usual
for the contractor to fix the times for these tests.
However, it is rare for these times to be fixed in the
schedule of the contract itself, except possibly in respect
of some critical major items.

16. The contract should specify that the purchaser has
the right to delegate a representative to observe the tests
and their results. In order to enable the· purchaser to
exercise this right, the contractor should be obligated to
advise him in advance of the time when certain tests
will be performed. The contract should provide a
reasonable period of notice to be given to the purchaser.
In developed countries this period of notice normally is
relatively short, Le. a week or two. Where the purchaser
is in a distant developing country, the period of notice
might have to be longer, to allow the purchaser to make
the necessary travel, visa and other arrangements for his
representatives to attend the tests.

17. In the case of certain important parts of equip
ment, it might be advisable to allow the contractor to
proceed with the work only after these parts have been
inspected by the purchaser's representatives, subject, of
course, to arrangements protecting the contractor's
interests in case the purchaser unreasonably delays
inspection.

4. Additional or modified test requirements

18. It may not be possible to set out in the contract all
production tests required. Certain tests not specified in
the contract may, for a variety of reasons (such as
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technological developments subsequent to the con
clusion of the contract), become necessary during the
production process. The purchaser should therefore
reserve for himself the right to require tests not
specified in the contract, or require modifications to the
test procedures. The contractor should be obliged to
perform such additional or modified tests, but he
should have the right to disclaim liability for damage to
the equipment caused by such tests, where such tests
create a risk for the equipment.

19. The contract should provide that the costs of such
additional or modified tests, and whether they should
give a right to the contractor to additional time to
perform the contract, should be determined by reference
to standard practice in the industry. The contractor
should be paid his additional costs and be granted
additional time only if such tests are not standard
practice in the industry. When determining what is
standard practice, account should also be taken of the
particular conditions under which the plant will be
operated in the purchaser's country (e.g. humid con
ditions).

5. Unsuccessful tests

20. If the tests have been unsuccessful they should be
repeated. In structuring his time schedule the contractor
should take into account the possibility or likelihood of
having to repeat the tests. The contractor should not be
granted additional time to perform the contract if
unsuccessful tests have to be repeated, and he should be
required to bear all costs of unsuccessful tests. For the
purchaser's remedies in cases of defects discovered
during production, see chapter XXX, "Failure to
perform".

6. Test reports and certificates

21. The contract should require all tests to be recorded,
and such. records should include the procedures which
were followed and the quantified test results. When a
test has been attended by representatives of the pur
chaser, the test report should also be signed by these
representatives. However, such signature should consti
tute only an acknowledgement that the test procedures
and readings have been correctly recorded.

22. When a test is not attended by representatives of
the purchaser, the contractor should be obligated to
transmit the test reports immediately to the purchaser.
If the purchaser has been given proper notice of the
tests, the procedures and results recorded in the reports
should in principle be deemed to be correct.

23. When inspection or tests are performed by an
independent testing institution, the institution normally
issues a certificate or a similar document. The contract
should obligate the contractor to transmit such certi
ficates to the purchaser either immediately after they
have been issued or as part of the documentation
submitted to the purchaser prior to take-over of the
plant.

7. Costs

24. The costs of inspection and tests during produc
tion should in principle be borne by the contractor,
except for the costs of the purchaser's representatives.
The costs to be borne by the contractor should also
include labour, materials, electricity, fuel and other
items necessary for the proper conduct of such tests, as
well as the costs of such tests performed by subcon
tractors.

C. Inspection of shipments relating to payments and
passing of risk

25. There are certain inspection and tests which have
a function in connection with payments and the passing
of risk. This applies in particular to inspection prior to
shipment. When certain payments are' made upon
shipment of the equipment, or where the risk in respect
of such equipment passes at this stage, inspection is
sometimes carried out by the purchaser's representatives.
However, it is normally more economical for the
inspection to be carried out by a specialized firm at the
place of production or shipment.

26. Inspection of shipped equipment may also be
made upon arrival of the shipment at the site. Again,
this is done primarily for payment purposes. Such
inspection may also be required in order to preserve
possible claims against the carrier in case the equipment
has been damaged during transport. The costs of such
inspection and tests should in prillciple be borne in the
same manner as the costs of inspection and tests during
production.

D. Inspection and tests during building and erection

27. The discussion concerning inspection and tests
during production also applies to a large extent to
inspection and tests during building and erection on
site. However, some additional aspects should be
considered.

28. During building and erection, the purchaser will
usually have appointed a representative to observe or
supervise the work. Normally the problems of confi
dentiality to which reference has been made above (see
paragraph 12) do not occur at this stage, and the period
of notice to be given to the purchaser can be con
siderably shorter.

29. Even where the purchaser's representative regularly
is present on the site, the contractor should be obligated
to keep complete records of his work, and to produce
them to the purchaser's representative upon request.

30. In addition, the purchaser or his representative
should have the right during building and erection to
inspect all work which cannot be inspected later. This
applies in particular to work which is being covered up
as building progresses.



254 Yearbook of the United Nations Commission on International Trade Law, 1984, Volume XV

31. When the works are to be erected not by the
contractor but by the purchaser, and the contractor is
to provide only assistance and supervision of erection,
the contractor should be responsible for specifying and
performing inspection and tests of the works. Here, too,
the contract should be obligated to prepare and keep
records of such inspection and tests.

E. Inspection and tests upon completion

1. Types of tests

32. The contract should provide for procedures by
which the works are inspected and tested by the
purchaser, so that the contractor can demonstrate, and
the purchaser can satisfy himself before take-over, that
the works have been constructed in accordance with the
contract. The,se inspection and tests in all cases concern
the proper mechanical operation of the works. Such
tests are referred to herein as mechanical completion
tests (see also chapter XIV, "Completion, take-over and
acceptance of works").

33. For certain types of works, and in particular in the
case of processing plants, the contract may provide for
tests to be conducted to determine whether the works
meet the performance requirements stipulated in the
contract. In this Guide such tests are referred to as
performance tests. The latter type of tests may be
performed together with the mechanical completion
tests before the purchaser takes over the works.

2. Mechanical completion tests

34. Since the objective of mechanical completion tests
is to demonstrate that the works has been properly
completed and that the component parts are in proper
mechanical order, mechanical completion tests should
be commenced only after construction has been com
pleted and the contractor has notified the purchaser of
this completion, and has requested that the purchaser
initiate procedures to take over the works.

35. The mechanical completion tests consist of a
variety of steps, and often may require a considerable
amount of time. It is desirable that they be set out
clearly in the contract. These tests should include such
of the following as are appropriate in a particular
contract:

• Visual inspection of the works and its components;
• Checking and calibration of instruments;

• Safety tests;
• Dry runs;
• Mechanical operation of the works and its various

components;
• Inspection of the technical documentation which

the contractor has to supply for operation and
maintenance of the works, (e.g. as-built plans,
reports and certificates, and list of spare parts);

• Inspection of the stock of spare parts and materials
which the contractor may have to deliver with the
works.

36. During mechanical completion tests, the contractor
should normally remain responsible for the works (see
chapter XIV, "Completion, take-over and acceptance
of works"). Consequently, the tests should be conducted
by the contractor, but in the presence of and in co
ordination with the purchaser or his engineer. The
purchaser may undertake a number of responsibilities,
such as supplying raw materials and utilities for
consumption in the works during the tests. Moreover,
where the works are connected to other installations of
the purchaser, e.g. a power plant which feeds the
purchaser's installations or transmission lines, the
purchaser may undertake additional responsibilities for
specifying and supervising those aspects of the mechan
ical completion tests which relate to these other
installations. All these aspects should be clearly specified
in the contract.

37. As in the case of tests during production, the
purchaser may require additional or modified testing
procedures, and the principles discussed above with
respect to the costs of such procedures, and their effect
on the time for the contractor's performance of the
contract (see paragraphs 18-19, above) also apply here,
as do the principles concerning repetition of tests (see
paragraph 20, above). Thus, except as indicated in
paragraph 19, above, the costs of the tests should be
borne by the contractor. However, the purchaser
should normally bear the costs of raw materials,
utilities and fuel which he is obligated to supply, as well
as the costs of his own personnel.

38. Particular problems may arise when the tests are
delayed for causes not attributable to the contractor. As
the tests are a prerequisite for the take-over of the
works by the purchaser, and thereby affect such issues
as payments to the contractor and acceptance of the
works by the purchaser (see chapter XIV, "Completion,
take-over and acceptance of works"), it is in the
contractor's interest that take-over and acceptance not
be held up by a delay in the tests. A provision may be
included in the contract to the effect that if a delay
exceeds a certain period of time, all those tests which
can be performed should be carried out; others may be
simulated.

3. Performance tests

39. Performance tests are of particular importance in
works contracts. Their purpose is to show that the
works meets the performance standards specified in the
contract, not only with respect to the output and its
qualities, but also for a number of other parameters,
such as consumption of feedstock or other materials
and energy, as well as with respect to the performance
of the works under a variety of conditions. In view of
the importance of these tests, the procedures to be
followed should be described carefully in the contract
documents. But, because of the variations which have
to be allowed for, such description is particularly
difficult.
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40. The document describing performance test proce
dures should state the test procedures for the operation
of the works as contemplated at the time when the
contract is entered into. It should state the duration of
the tests, the criteria for performance, the methods of
measurement and analysis, the tolerances, and the
number of times unsuccessful tests should be repeated.

41. However, it is not sufficient to specify the details
for the performance tests in those cases in which the
works operates as specified in the contract. In fact, it is
not infrequent that, due to variations in the course of
design and construction of the works, and due to
differences in feedstock, materials and energy supply, the
parameters for the performance of the works as finally
constructed differ from those specified originally. For
example, during the course of construction of the plant
the purchaser may decide on a different source for raw
materials and feedstock, or his own raw materials and
feedstock may have characteristics different from those
originally considered. Such differences obviously affect
the performance and the output of the works, and the
performance tests schedule, to the extent possible,
should provide for adjustments in those cases.

42. For a number of reasons, it may occur that the
tests do not proceed as scheduled. This may be due to
defects in the works itself, in its design or in the
technology used; it may be due to defects in design or
construction of other parts of the works which have not
been supplied by the contractor; it may be due to the
feedstock, material or energy not conforming to contract
specifications; or it may be due to differences in the
conditions under which the works is operating, such as
outside temperature or humidity. For these and similar
reasons, the test procedures themselves may have to be
modified.

43. Where such situations lead to short interruptions
(e.g. where conditions of extreme humidity require a
postponement of the tests), these interruptions should
not normally extend the duration of the performance
tests unless these tests and the process of the works
make uninterrupted performance an absolute prere
quisite. Where these situations lead to a longer inter
ruption of the tests, the contract should provide for the
duration of the tests to be adjusted accordingly or for
all or part of the tests to be repeated. Such prolon
gation or repetition should normally be provided for
irrespective of the cause of the interruption. However,
this cause may be taken into account when dealing with
the costs of the ensuing prolongation or repetition;
thus the contractor should bear the costs if the cause
is attributable to him, and otherwise should be re
imbursed his costs by the purchaser.

44. With respect to other costs, their allocation should
also generally depend on who has caused them.
Accordingly, costs for corrections and adjustments
which the contractor wishes to make before the
performance tests are conducted should in principle be
borne by the contractor, unless he shows that the need
for such corrections or adjustments is due to some
cause attributable to the purchaser.

45. The test procedures, readings and results should
normally be recorded and evaluated jointly by the
parties and form the subject of test reports. Any
differences concerning the readings or the evaluation of
the tests should be reflected in the report. In case of
such differences, the contract should provide that either
party may call immediately upon a neutral expert to
make the necessary assessment of the facts.

46. If the contract is a product-in-hand contract (see
chapter 11, "Choice of contract type"), the testing
procedures must be designed so as to reflect the nature
of the obligations particular to this type of contract.
The performance guarantees by the contractor in these
contracts relate not only to the technical performance
of the works, but also to the success of the training he is
obligated to provide. As this latter aspect is determined
primarily not by technical but by human capacities,
appropriate test procedures should be specified (see
chapter XXIII, "Training").

[A/CN.9/WG.V/WP.ll/Add.3]

Chapter XXX. Failure to performa

Summary

Failure to perform covers two types of situations, i.e.
delay and defective performance. Delay applies to
situations where a party fails to perform his obligations
under the contract in time. Defective performance
applies to cases where the performance is effected with
defects (paragraph 2).

In determining whether there is delay in the construc
tion of the works on the part of the contractor it is
useful for the contract to provide for a time-schedule
and to indicate which periods for performance under
the time-schedule are to be obligatory (paragraphs 6-8).
The determination of defects should depend upon the
quality of the work required by the contract, and upon
the type of contract (paragraphs 10-18).

It is advisable to agree upon a quality guarantee
(paragraphs 19-23). In principle, the contractor should
be responsible for all defects discovered and notified
during the guarantee period. It maybe reasonable,
however, to exclude certain defects from the scope of
guarantee (paragraphs 19-26). The guarantee period
should be long enough to enable discovery of all
potential defects in the works (paragraphs 28-32). Its
length should depend upon the nature of the works and
the extent and character of the contractor's partici
pation in the construction.

all had originally been decided to divide chapter XXX into parts A
"Failure to perform: delay" and B "Failure to perform: defective
construction". As noted in document A/CN.9/WG.V/WP.ll/Add.2
it was subsequently found preferable to deal with delay and defective
construction in one chapter entitled "Failure to perform". That
chapter (chapter XXX) was contained in addendum 3.
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The remedies for delay to which the purchaser should
be entitled may depend on whether the delay occurs
before or after the construction commences, or after the
scheduled date for completion. These remedies should
include requiring performance by the contractor, termi
nation, or completion of the works at the expense and
risk of the original contractor. In requiring performance,
the contractor should be given a reasonable or specified
time to perform. If the contractor still fails to perform
within the period of time, the purchaser should be
entitled to terminate the contract (paragraphs 34-38).

The remedies for defective construction should depend
upon the nature of the defects and the time when they
are discovered. It is advisable to distinguish between
defects discovered during construction of the works,
defects discovered during taking over or notified during
the guarantee period and defects notified after its
expiration (paragraph 39).

During the construction of the works, the purchaser's
remedies should in substance be limited to the right to
stop defective construction and to claim cure of defects.
In some exceptional cases, the purchaser may be
entitled even to terminate the contract (paragraphs 41
49).

If serious defects (for example, those which prevent a
proper operation of the works) are discovered at the
time of taking over, the purchaser should be entitled to
refuse to take over the works and he should have rights
analogous to those he has when the contractor fails to
complete the works in time. The defects which will
entitle the purchaser to refuse to take over the works
should be defined in the contract. If other defects are
discovered or if the purchaser does not exercise his right
to refuse to take over the works, the purchaser should
be entitled to claim cure of defects by the contractor or
an adequate price reduction if the defects are not
curable. If the contractor fails to cure defects within a
reasonable time or time specified in the contract, the
purchaser should be entitled to do so through a new
contractor reasonably employed by him at the expense
and risk of the contractor, or to claim an adequate
price reduction. In some situations the purchaser
should be entitled to terminate the contract (paragraphs
50-69). The contractor should not generally be respon
sible for defects discovered or notified after the expira
tion of the guarantee period (paragraph 83).

The contractor should be obligated to cure even those
defects for which he is not responsible at the expense of
the purchaser, if the defects are notified during the
guarantee period and the contractor is asked by the
purchaser to cure the defects (paragraph 78).

In addition to the above-mentioned remedies, the
purchaser may be entitled to damages, liquidated
damages or penalties. The parties may wish to limit the
liability of the contractor for loss of profits to certain
instances of delay and defective performance.

If the purchaser fails to pay the contract price or any
portion thereof on the date when it is due, the
contractor should be entitled to require payment,

suspend the construction of the works or terminate the
contract. In addition, the contractor should be entitled
to interest.

The parties should agree upon an appropriate pro
cedure to be followed for claims arising from defects, in
order to facilitate a choice of remedy by the purchaser,
to accelerate the cure of defects, and to prevent
excessive loss being caused to either party (paragraphs
79-82).

* * *

A. General remarks

1. Strict adherence to contract terms relating to the
performance of obligations is particularly important in
works contracts, as the failure to adhere to these terms
may have serious consequences. The issues of whether
there is a failure of performance and, if so, what are the
legal consequences of such failure, are frequently the
cause of long and complicated disputes. It is therefore
advisable to agree upon clear contractual stipulation
relating to these issues.

2. Failure to perform covers two types of situations,
i.e. delay and defective performance. Delay applies to
situations where a party fails to perform his obligations
under the contract in time. In such situations a party
will be in delay until he performs at a later stage, or
until the contract is terminated. Defective performance
applies to situations where the performance is effected
with defects.

3. This chapter deals only with the failure to perform
the main obligations of the parties, i.e. the contractor's
obligation to construct the works and the purchaser's
obligation to pay the contract price. As regards the
other main obligations of the purchaser, the obligation
to take over the works is discussed in chapter XIV,
"Completion, take-over and acceptance of works". The
failure of the contractor to perform certain obligations
after completion of the construction, e.g. to provide
management services and technical advisory services
and to maintain and repair, are discussed in the
chapters dealing with these obligations, Le. chapter
XVIII, "Management services", chapter XIX, "Main
tenance and repairs" and chapter XX, "Technical
advisory services". In addition to the main obligations
the parties have a number of auxiliary obligations (such
as to notify certain events) and the legal effects of
failures to perform such obligations are discussed in
relevant chapters, e.g. chapter XXXII, "Exemptions"
and chapter XXXVIII, "Termination".

4. Infringement of a right (in particular a right based
on industrial property or other intellectual property) of
a third party, which is characterized under some legal
systems as a "legal defect" is dealt with in chapter
XXII, "Transfer of technology" and chapter XXV,
"Transfer of property".

5. The parties should agree in particular upon the
defects in the works for which the contractor would be
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responsible, the guarantee period for the quality of the
works, the procedure for the notification of defects and
the purchaser's remedies. The provisions on these issues
should be carefully harmonized with the contractual
provisions on the scope and quality of the works (see
chapter IX, "Scope and quality of works"), on inspec
tion and tests (see chapter XIII, "Inspection and
tests"), as well as on completion, take-over and
acceptance (see chapter XIV, "Completion, take-over
and acceptance of works"). The contractual provisions
on passing of risks (see chapter XXIV, "Passing of
risks") and damages (see chapter XXXI, "Damages")
should also be taken into consideration when drafting
the provisions relating to defects.

B. Determination offailure to perform

I. Determination ofdelay

6. It is advisable for the parties to provide for a time
schedule for the overall progress of construction. The
contract should indicate which periods for performance
under the time-schedule are to be obligatory. Failure to
comply with the obligatory periods as specified in the
contract should constitute delay.

7. If the construction involves several contractors, the
parties preparing a time-schedule should take into
consideration the aspects of the works which required
the co-ordination of the contractors. Where co-ordina
tion among several contractors is required for the
completion of a particular portion of the works, the
time-schedule of the contractors applying to such
portion should be made obligatory.

8. Although the time-schedule in a turnkey contract
need not be as stringent as when separate contractors
are employed, the timely performance of those portions
of the works which are considered critical should be
obligatory. For example, the purchaser may wish to
obligate the contractor to complete a portion of the
works at a specified date so that he can operate the
completed portion profitably, independently of other
uncompleted portions. If the contractor fails to perform
in time there may be delay.

9. When the time for performance is postponed due to
certain events, e.g. when a contractor fails to perform at
the time originally fixed because the construction is
varied or suspended, there should be no liability for
delay (see chapter XXXV, "Variation clauses" and
chapter XXXVII, "Suspension of construction"). There
should also be no liability for delay when the failure of
a party to perform in time is caused by the other party,
e.g. where the performance of the contractor is dependent
on the co-operation of the purchaser, and the purchaser
fails to co-operate with him.

2. Determination of defective construction

10. Defective construction includes both cases where
defects are discovered in works which are completed

and cases where, during the construction, it is discovered
that there are defects in the equipment, material or
plant, or that the contractor is using incorrect methods
of construction which would result in defects.

11. The determination of defects in the works for
which a contractor should be responsible under a
works contract will depend on the nature of the
particular contract and the performance due from the
contractor under it. The contractor should be res
ponsible only for the failure to perform his obligations
in accordance with the terms of the contract. In this
connection the extent of the responsibility for the
construction assumed by the contractor may be relevant.

12. If the contractor assumes responsibility for the
entire design and construction of the works, putting it
into operation, and handing over to the purchaser
works capable of operation in accordance with the
contract (i.e. in a turnkey contract), the works should
be considered defective in particular in all cases where
the contractor fails to fulfil this obligation. All equip
ment and services needed for the completion and
appropriate operation of the works in accordance with
the contract, even if not expressly provided in the
contract specifications, should be supplied by the
contractor (see chapter 11, "Choice of contract type").

13. A different situation may exist regarding the
extent of the contractor's responsibility when two or
more contractors participate in the construction, and
the purchaser is to co-ordinate the construction of the
works as a whole. A contractor who is not the supplier
of the works design should assume responsibility for the
proper functioning of equipment and the quality of
materials which he supplies. Such a contractor should
not, however, be responsible for the suitability of his
supplies for integration within the works, so long as
the equipment or materials conform to the contract
specifications.

14. Since the existence of defects will be determined
by reference to the contractual terms, it is advisable for
the contract to stipulate as clearly as possible the
standards for performance and functioning of the
works to be supplied by the contractor, in particular in
respect of the quantity and quality of expected pro
duction, and the consumption of power and raw
materials (see chapter IX, "Scope and quality of
works"). As regards the quality of the works, require
ments should be specified in terms of operating
capability rather than only design, materials or work
manship. By employing this functional approach, the
contractor would be liable for a failure of the equipment
or works to obtain this capability without a need for
the purchaser to prove that the defects resulted from
faulty design, material or workmanship. Even if the
purchaser used the separate contracts approach (see
chapter 11, "Choice of contract type"), it may be
necessary or advisable to require a certain operating
capability if it is possible to do so with respect to that
part of the works to be supplied by the separate
contractor.
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15. In respect of some supplies, however, this func
tional approach to the definition of defects may not be
possible (for example, in case of supplies of materials to
be used for construction). In such cases the respon
sibility of the contractor should be based upon the lack
of conformity with the qualitative features described in
the contract. Such qualitative features might include
design, workmanship, material and fabrication. This
responsibility should, however, be included even if the
functional approach is used for the determination of
defects (see second sentence of illustrative provision in
footnote 1), as some defects may be irrelevant to the
capability of the works to operate (e.g. lack of painting
in administrative buildings, or low-grade metal used
resulting in shortening of service life of the works).

16. The contractor should not be responsible for
defects arising from a design or equipment or materials
supplied or instructions given by the purchaser for the
construction. The parties may, however, agree that the
contractor's responsibility in these cases is to be
excluded only if the contractor could not have been
reasonably expected to discover the defective nature of
the design or equipment or materials at the time when
they were used by him or of the instructions at the time
when they were followed by him, in constructing the
works. If the latter approach is adopted the contractor
should not be responsible if he discovers these defects in
time, informs the purchaser immediately thereof and
disclaims his responsibility for them. In such cases the
contractor should be entitled to suspend the construc
tion (see chapter XXXVII, "Suspension of construc
tion") relating to the use of the design, equipment or
materials or observance of the instructions, until the
defects are cured by the purchaser, or until the
purchaser notifies his decision that the design, equip
ment or materials should be used, or that instructions
should be followed.

17. During the time when the contractor bears the risk
of loss of or damage to equipment or materials or the
works, he should be responsible for defects caused by
events covered by this risk. The time when the risk
passes may depend upon the type of works contract; in
most cases the passing of risks occurs at the time of
take-over (see paragraph 40, below, and chapter XXIV,
"Passing of risks").

18. The complex and long-term nature of the execution
of a works contract makes it advantageous to give the
purchaser the right to check the quality of the equip
ment, materials or plant even before taking over the
works (Le. during construction), in order to prevent
construction which would result in defective works (see
paragraphs 41-49, below).

c. Quality guarantee

1. Defects covered by guarantee

19. All works contracts should include a quality
guarantee under which the contractor assumes respon
sibility for defects discovered and notified before the

expiry of a guarantee period specified in the contract.
In principle, the guarantee should cover all defects for
which the contractor would have been responsible if
they had been discovered during take-over of the
works. 1 The parties may, however, wish to exclude from
the guarantee the following defects.

20. Defects as result of normal wear and tear: The
parties may wish to exclude from the guarantee defects
which are the result of normal wear and tear, since the
purpose of the quality guarantee is not to prolong the
normal service life of the works.

21. Defects caused by faulty use or maintenance:
Guarantees are usually given subject to the appropriate
use and maintenance of the works by the purchaser,
and in particular the scrupulous observance of instruc
tions given by the contractor for the operation of the
works. On the other hand, the instructions given by the
contractor for use and maintenance should be suffi
ciently detailed, taking into account conditions in the
purchaser's country and the training of the personnel
who will operate and maintain the works. In addition,
defects caused by faulty use or maintenance should not
be excluded if the contractor trained the purchaser's
personnel and assumed the responsibility for their
ability to operate and maintain the works (see chapter
XXIII, "Training").

22. Defects caused by defective design, equipment or
material supplied or defective instruction given by pur
chaser: The guarantee should not cover defects which
are a result of the defective nature of design, equipment
or materials supplied or defective instructions given by
the purchaser if the contractor fulfils his obligation to
discover and notify their defective nature in time (see
paragraph 16, above).

23. Defects caused by improper repairs or alterations by
purchaser or person employed by him: The quality
guarantee of the contractor should not operate if the
quality of the works is changed by an improper repair
or alteration carried out without the contractor's
consent by the purchaser or by a person employed by
him. A dispute may arise later whether defects occurring
after the employment of such person are defects for
which the contractor is responsible. Accordingly, the
purchaser may find it advisable to choose the remedy of
curing the defects at the expense and risk of the original
contractor (see paragraphs 64-67, below).

24. However, if the purchaser chooses the remedy of
curing the defects by a new contractor at the expense
and risk of the original contractor defects which may be

1Illustrative provision
"The contractor guarantees that at the time of take-over and

during the guarantee period, the works will be capable of
operation in accordance with the contract, and that all equipment,
materials or other supplies used by him in constructing the works
will conform with the drawings, specifications, plans and all other
terms of the contract, and that all plans, technical data and
documents supplied by him are correct and complete. In addition
the contractor shall be responsible for any faulty or improper
design, production, material or workmanship in the supplies
effected by him."
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the result of an improper repair by the new contractor
should not be excluded from the guarantee.

25. Defects in respect of which price reduction has been
claimed: If the purchaser is entitled to a price reduction,
and claims this remedy, the defects in respect of which
the reduction is claimed should be excluded from the
guarantee after the time of notification of the choice of
such remedy; by choosing this remedy, the purchaser
accepts the works with the defects in return for the
price reduction.

26. Defects as result of risk borne by purchaser: The
guarantee should be excluded in respect of defects
which are caused. by events covered by the risk borne by
the purchaser. This exclusion would operate in respect
of all defects caused by an accidental event or by a third
person for whom the contractor is not responsible after
passing of the risk of loss of or damage to equipment,
materials, plant or works to the purchaser. However,
defects caused by the contractor or a person employed
by him even after passing of the risk should of course
not be covered· by the risk borne by the purchaser, and
should not be excluded from the guarantee (see
chapter XIV, "Passing of risks").2

2. Guarantee period

27. The responsibility of the contractor for defects
discovered after the take-over of the works by the
purchaser should be limited to a specified period of
time, i.e. to a guarantee period. While on the o~e hand
the guarantee gives assurances and safeguards to the
purchaser in regard to the quality of the work, on the
other hand the specified period limits in a reasonable
manner the time during which the contractor is
responsible for the defects.

(a) Length ofguarantee period

28. Several factors may be relevant in determining
what length of time would be reasonable for the
guarantee period, such as the extent and character of
the contractor's participation in the construction (in

2I1lustrative provision

"The guarantee shall not cover defects:
"(a) arising from normal wear and tear;
"(b) arising from the purchaser's faulty maintenance or from an

alteration carried out by the purchaser or another person
employed by him, without the contractor's consent in writing;

"(c) caused by the defective nature of design, equipment, or
materials supplied, or instructions given, by the purchaser, if the
contractor fulfils his obligation to discover and notify their
defective nature in time;

"(cl) caused by an improper repair by the purchaser or by a
person employed by him; however, if the contractor is required to
cure a defect, and fails to cure it within a reasonable time, and the
purchaser employs a third person to cure the defects at the expense
and risk of the contractor, the guarantee shall cover defects in the
work executed by such third person;

"(e) for which a price reduction has been claimed by the
purchaser; or

"(f) caused by an event covered by the risk of loss of or damage
to the works borne by the purchaser."

particular, whether the contractor was solely responsible
for the construction, or whether his participation in the
construction was limited), the nature of the works, in
particular whether the equipment supplied is of a
complex nature, and the difficulty of discovering
defects. The guarantee period should be long enough to
enable the purchaser to discover all defects for which
the contractor may be responsible. On the other hand,
it should not result in making the contractor responsible
for the maintenance of the works, whicH may be the
consequence of too long a guarantee period.

(b) Commencement ofguarantee period

29. In cases where a single contractor is responsible
for the construction of the whole works, the guarantee
period should commence to run on the date when the
works are taken over by the purchaser. However, if the
purchaser breaches the contract by refusing to take over
the works, and the contract in such circumstances
provides for a presumed take-over, the guarantee
period should start to run on the date of the presumed
take-over. When the purchaser refuses to take over and
the contract does not provide fOf a presumed take-over,
the parties may wish to agree that the guarantee period
commences to run from the date when the performance
tests have been successfully carried out. For cases where
the purchaser unjustifiably prevents the performance
tests from being carried out, the contract may stipulate
that the guarantee period will commence to run when a
written notice to that effect has been sent by the
contractor to the purchaser.

30. In cases where several contractors participate in the
construction of the works and the equipment supplied
by a contractor cannot be put into operation until the
entire works are capable of operation, it is advisable to
agree that the guarantee period will commence to run
from the date when the works are capable of operation.

31. The contractor may, however, be reluctant to
accept the putting into operation of the equipment at
the commencement of the guarantee period. A long
period may elapse between his performance and the
performance of other contractors needed to put the
works into operation together with the equipment. This
may result in the contractor's responsibility existing for
an unforeseeable period of time. One approach to
resolve this difficulty may be to add to a normal
guarantee period, which would commence to run at the
date of putting the equipment into operation, an
additional period of time during which the construction
would be normally completed, and to provide for a
guarantee period consisting of both these periods
commencing to run from the date of take-over of the
equipment. Even if the putting into operation of the
works took longer than anticipated the guarantee
period would not be extended and would expire within
the specified period oftime from the date of take-over.
Another approach may be to specify that the guarantee
period commences to run at the date of putting the
equipment into operation, but cannot in any event
exceed a specified longer period from the date of take
over of the equipment.
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(c) Extension ofguarantee period

32. The guarantee period given by the contractor
should be extended by any period of time during which
the works could not be operated as a result of a defect
covered by the guarantee. This extension should cover
the whole works if no part thereof could be operated,
or a part thereof if only that part could not be
operated. In relation to defective supplies which have
been repaired or replaced, a new guarantee period
should commence from the time when the works can be
operated after cure of defects. The length of such a
period should in principle be the same as that originally
applicable to the defective part.3 The parties may wish
to consider whether it is advisable to agree upon a
maximum guarantee period which would apply in any
event, to be computed from the date of take-over or
acceptance of the works.

3. Manufacturer's guarantee

33. If equipment to be used by the contractor in
constructing the works is supplied by manufacturers or
other persons to the contractor, guarantees are usually
given by such suppliers. It is advisable to agree that the
contractor should inform the purchaser of such guaran
tees after they have been granted and that he should
assign to the purchaser all the rights which may arise
from such guarantees, whenever possible. An alter
native approach may be to agree that the guarantee
given by the contractor will not expire in respect of
equipment covered by a manufacturer's guarantee
before the expiration of such guarantee.

D. Remedies for failure to perform

1. Purchaser's remedies

(a) Delay in construction

34. The purchaser's remedies for delay in construction
should include requiring the contractor to perform,
termination (see chapter XXXVIII, "Termination")
and completion of the construction of the works by a
new contractor at the expense and risk of the original
contractor (see paragraph 38, below). In requiring the
contractor to perform, a reasonable or specified period
should be given to him. If the contractor still fails to
perform within this period of time the purchaser should
be entitled to terminate the contract. However, during
this period the purchaser should not be entitled to
terminate the contract.

J Illustrative provision

"The guarantee period shall cease to run during any period
during which the works are not capable of being operated due to a
defect covered by the guarantee given by the contractor. If only a
part of the works becomes incapable of being operated, the
guarantee period shall cease to run only in respect of that part. If
defective supplies are repaired or replaced by the contractor, or by
a new contractor at the risk of the contractor, a new guarantee
period of the same length as the original one shall commence in
respect of these supplies from the time that the works can be
operated after cure of the defects."

35. In addition to these remedies the purchaser may
be entitled to damages (see chapter XXXI, "Damages"),
or to liquidated damages or penalties (see chapter
XXXIII, "Liquidated damages and penalty clauses").
However, the purchaser should be entitled to damages
only if the contractor was not prevented from per
forming by an exempting impediment (see chapter
XXXII, "Exemptions"). Other remedies (Le. requiring
performance, termination, completion of construction
by employing a new contractor at the expense and risk
of the original contractor) should be available even in
cases where the contractor is in delay due to an
exempting impediment.

(i) Delay before scheduled date for completion

a. Delay before commencement ofconstruction

36. If the contractor fails to commence construction
at the time stipulated in the contract, the purchaser
should be entitled to require performance. If the
contractor still fails to perform within a reasonable or
specified period of time given, the purchaser should be
entitled to terminate the contract (see chapter XXXVIII,
"Termination"). If the contractor expresses his intention
to abandon the contract the purchaser should be
entitled to terminate the contract without giving the
contractor an additional period for performance.

b. Delay after commencement ofconstruction

37. If the contractor fails to meet the obligatory
periods of time set out in the time-schedule, the
purchaser should be entitled to require the contractor
to perform and, if the contractor still fails to perform
within a reasonable or specified period of time given,
the purchaser should be entitled to terminate the
contract in respect of the delayed portion. However, the
parties may wish to permit the purchaser to terminate
only in certain situations, e.g. when the contractor has,
without justification, stopped work for a period of time
(see chapter XXXVIII, "Termination"). If the con
tractor terminates the contract only in respect of the
delayed portion of the construction, and employs a new
contractor to complete that portion, the original and
the new contractor would simultaneously be working at
the site. This may lead to difficulties. Accordingly, the
parties may wish to provide that the purchaser is also
entitled to terminate the contract in respect of all
portions of the construction not yet completed.

(ii) Delay after scheduled date for completion

38. If the contractor fails to complete the works on
the date scheduled in the contract, the purchaser should
be entitled to require the contractor to perform and
complete the construction. If the contractor still fails to
complete within a reasonable or specified period of time
given, the purchaser should be entitled to terminate the
contract in respect of the delayed portion. The parties
may wish to stipulate, as an alternative, the right to
complete the construction by employing a new con
tractor at the expense and risk of the original contractor.
The consequences of this remedy should be the same as
the consequences of the analogous remedy of cure of
defects by employing a new contractor at the expense
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and risk of the original contractor (see paragraphs 63
67, below).

(b) Defective construction

39. The purchaser's remedies for defective construction
may depend on the stage when defective construction is
discovered (Le. during the construction, at taking-over
and during the guarantee period, or after its expiration)
and on the nature of the defects (i.e. defects preventing
the works' operation in accordance with the contract,
such as reducing their capacity, lowering the quality of
products, increasing consumption of raw materials, or
defects not preventing the works' operation in accord
ance with the contract). Depending on these factors, the
purchaser's remedies may include the right to order
stoppage of defective construction (see paragraphs 42
and 43, below), the right to refuse to take over defective
works (see paragraphs 52 and 53, below), the right to
require the contractor to cure defects at his expense by
repair or replacement (see paragraphs 42, 54, 57 and 58,
below), the right to cure defects by a new contractor
employed by the purchaser at the expense and risk of
the original contractor (see paragraphs 64-67, below) or
the right to a price reduction (see paragraphs 59, 60 and
68, below). The contract may also be made terminable
in certain situations (see paragraphs 48, 49, 55 and 69,
below). In addition to these remedies the purchaser may
be entitled to damages (see paragraphs 70-72, below),
or to liquidated damages or a penalty (see chapter
XXXIII, "Liquidated damages and penalty clauses").

40. During a certain period, the contractor will, under
the contract or the applicable law, bear the risk of loss
of or damage to equipment, materials, plant or the
works. Such risk may include damage caused by
accidental events, or the acts of a third party for whose
acts the purchaser is not responsible. The consequences
of the contractor bearing such risk is that, if an event
covered by the risk occurs and causes damage resulting
in a defect, the contractor must nevertheless effect
performance free of defects (e.g. repair or replace
defective equipment). If the contractor fails to effect
performance free of defects, the purchaser would have
all the remedies mentioned in the preceding paragraph
even if the failure was due to an exempting impediment,
with the important exception that he should not have
the remedy of damages. The reason for this distinction
is that the purpose of the remedies other than damages
is to restore an equivalence between the price and the
value of the performance effected by the contractor.
Sums paid by the contractor to the purchaser in order
to restore such an equivalence either directly or in the
form of a set-off against the price to be paid by the
purchaser, are considered to be price reduction and not
damages.

(i) Defects discovered during construction

41. The purchaser should have the right during the
construction to inspect the design and the equipment
and materials to be used, and the way in which the
erection and other services are effected (see chapter XIII,
"Inspection and tests"). Even if such inspection is
effected and defective construction is not discovered by

the purchaser, he should not lose any of his rights
arising from the failure of performance by the con
tractor. If the purchaser waives his right of inspection,
or if he inspects but has no objections to the quality of
the inspected design, equipment, materials or services,
he should not be deemed to have approved their
quality, unless otherwise agreed.

42. If the purchaser discovers during the construction
that the equipment being produced or services being
effected do not conform to those required by the
contract, he should be entitled to order stoppage of the
defective construction and to demand that the construc
tion be effected in accordance with the contract.4

43. If the purchaser asks the contractor to stop
construction which the purchaser considers to be
defective, the contractor should be obliged to do so
even if he considers the construction to be in accordance
with the contract. The purchaser should also be entitled
to order stoppage of construction in cases where it may
not be possible to discover defects without an inter
ruption of the construction. If it turns out later that the
construction is not defective, the contractor should
have the same rights from the date of interruption of
the construction as in cases where the purchaser
suspends the construction for his convenience (see
chapter XXXVII, "Suspension of construction").

44. Some contracts oblige the contractor to check the
quality during the production of the equipment and the
erection of the works. However, such provision may be
important only in cases where the responsibility of the
contractor for third persons employed by him for the
construction is limited (e.g. only to an appropriate
choice of subcontractors). It is, however, preferable to
provide for the full responsibility of the contractor for
persons employed by him for performance of his
obligations (see chapter XXVIII, "Third parties em
ployed in execution of contract"). If the latter approach
is adopted such an obligation to check may not be
necessary. However, such an obligation is of course
different from an obligation of the contractor to
procure a certificate of inspection issued by an inspec
tion body (see chapter XIII, "Inspection and tests").

45. In some cases it may be advisable to agree that the
contractor shall check whether the equipment, materials
or services supplied by third parties employed by the
purchaser are appropriate for the construction. If the
contractor fails to discover and notify in time defects
which he could reasonably by expected to discover, he
should be liable for damages. In some kinds of works
contracts (in particular semi-turnkey contracts), the
parties may wish to agree that such failure may ma~e

the contractor liable to the same extent as for defects III

4I1lustrative provision
"The purchaser shall be entitled to check the production of any

equipment and the construction of the works and to order
stoppage of any production or construction which results or would
result in defects in the works. The contractor shall discontinue
such production or construction, and shall expeditiously replace. or
repair any defective supplies already effected, or any defectIve
part of the plant."
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his perfbrmance. In such cases, the purchaser should,
however, be obliged to assign to the contractor the
rights the purchaser may have against third parties
employed by him as a result of the failure of such third
parties which the contractor was obliged to check.

46. If the purchaser exercises his right to order
stoppage of defective construction the contractor should
be obliged to proceed with proper construction. The
contractor should not be entitled to any postponement
of the time for his performance, and all costs connected
with the interruption of the defective construction
should be borne by the contractor.

47. The contractor should be free to choose the way in
which the defects are to be remedied. He may either
repair defective equipment or materials or replace them.
The purchaser may wish to stipulate in the contract that
defective equipment or material for which he has paid
at least in part cannot be taken from the site without
his approval or without being replaced by new equip
ment or materials.

48. If the contractor fails within a reasonable time to
remedy defects which would prevent the works from
operating in accordance with the contract, or if he
declares that he will not cure them, or if the contractor
persists with defective construction, the purchaser
should be entitled to terminate the contract (see
chapter XXXVIII, "Termination").

49. Special provisions may be required in some
contracts in respect of defects in the design. Such
provisions are advisable in contracts where a contractor
supplies a design for the whole or part of the
construction and both he and other contractors are to
participate in the construction under that design. In
these situations defects in the design may affect not
only the construction to be executed by the supplier of
the design, but also the construction to be executed by
other contractors. The purchaser may suffer serious
losses due to the need to suspend or vary contracts
concluded with other contractors, and his remedies
should be appropriate to cover these consequences. The
contractor should expeditiously make good the defects
in the design. If he fails to do so within a reasonable
time the purchaser should be entitled to employ a new
contractor to cure the defects at the expense and risk of
the original contractor. Alternatively the purchaser
should be entitled to terminate the contract.

(ii) Defects discovered during take-over or notified
during guarantee period

50. When the contractor finishes the construction he
should be entitled to have the works taken over by the
purchaser. Before the take-over the purchaser should
have the right to check the quality of the works and to
have the contractor cure defects which are then
discovered. For this purpose performance tests are
usually carried out.

51. If defects are discovered during take-over the
purchaser should have the remedies which are discussed

in paragraphs 52-69. The contractor should also have
the same remedies in respect of defects notified during
the guarantee period. However, after the works have
been taken over, the purchaser should not be able to
reverse the take-over.

a. Refusal to take over

52. If the contractor fails to demonstrate through a
successful performance test that the works are free of
serious defects, the purchaser should be entitled to
refuse to take over the works. When a defect is to be
considered serious should be defined in the contract. If
the needs of the purchaser do not require a different
approach, the parties may wish to define them as
defects preventing the works from being capable of
operation in accordance with the contract. 5 Some
defects which under this approach would entitle the
purchaser to refuse to take over the works may,
however, be acceptable to the purchaser if the price is
adequately reduced. The parties may therefore stipulate
that for such defects the purchaser's only remedy is to
claim a price reduction (see paragraph 61, below).

53. Upon refusal by the purchaser to take over the
works, his consequent remedies should be analogous to
those which he has in cases where the contractor is in
delay (see paragraph 38, above). This approach is based
on the consideration that in both cases the purchaser is
prevented from operating the works in accordance with
the contract and that a precise borderline between delay
in construction and defective construction may be
difficult to draw. In case of refusal to take over the
works the purchaser should have the following con
sequent remedies.

i. Requiring performance without defects

54. The contractor should be obliged to cure the
discovered defects, and to prove through further per
formance tests stipulated in the contract that his
performance is in accordance with the contract. If
during the repeated performance tests the defects
discovered during the previous performance tests or
new defects of a serious character appear, the purchaser
should again be entitled to refuse to take over the
works and to require performance without defects.6 If
no further performance tests are specified in the
contract, additional tests should be held within a
reasonable time.

5Illustrative provision
"If the contractor fails to prove through a successful per

formance test that the works are capable of being operated in
accordance with the contract, the purchaser shall be entitled to
refuse to take over the works. After the take-over occurs, the
purchaser shall not be entitled to reverse the take-over."

"Illustrative provision
"If the purchaser refuses to take over the works, the contractor

shall be obliged to cure the discovered defects expeditiously and to
prove through new performance tests that the works are capable of
operation in accordance with the contract. If during the repeated
performance tests the same defects or new defects preventing the
works from being operated in accordance with the contract
appear, the purchaser shall again be entitled to refuse to take over
the works."
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ii. Termination of contract

55. If during the final performance tests provided for
in the contract defects are discovered which entitle the
purchaser to refuse to take over the works, he should,
as an alternative to the right to require performance
without defects, have the right to terminate the contract. 7

The extent to which the contract may be terminated
and the effects of termination are discussed in
chapter XXXVIII, "Termination".

b. Remedies in respect ofdefects in works taken over

56. If the purchaser takes over the works because he
was not entitled to refuse to do so, or if he has decided
not to exercise his right of refusal, he should have the
following remedies in respect of defects discovered
during taking-over or notified before the expiration of
the guarantee period.

1. Remedies at time of discovery or notification
ofdefects in works taken over

aa. Cure ofdefects by contractor

57. In the first instance, the purchaser's sole remedy
should be to require cure of the defects. The contractor
should be obliged to cure the defects expeditiously after
they are discovered during taking over, or after their
notification during the guarantee period. 8 Either the
time-limit for curing defects should be specified in the
contract, or the contract should provide that the defects
are to be cured within a reasonable time. If the
contractor fails to do so, within the time given to him
by the purchaser, the purchaser should have the
remedies mentioned in paragraphs 62-69, below.

58. If the contractor is obliged to cure the defects, he
should be responsible for making an appropriate,
complete and timely cure. He may repair or replace
defective equipment. If the cause of the defects lies in a
defective design supplied by the contractor, he should
be obliged to cure the design and also to replace
equipment which is not in accordance with a proper
design. In order to protect adequately the purchaser's
interest, it may be advisable to stipulate that equipment
or material to be replaced by the contractor may be
taken from the site only after having been replaced by
new equipment or material without defects, or with the
purchaser's consent.

bb. Price reduction

59. The purchaser should have this remedy to the
exclusion of the remedy of cure only in two cases. The
purchaser should be entitled to a price reduction
regardless of whether or not the price or any part of the
price of the defective equipment or material has been
paid.

60. Firstly, he should have it when the defects are not
curable. An appropriate formula for calculating the
price reduction may be to provide that it should be
equal to the difference between the value which the
works without defects would have had, and the value of
the defective works at the time of discovery of the
defects. 9 The parties may wish to provide for the latter
point of time in order to prevent the purchaser from
delaying his choice of the remedy and speculating on
possible changes in the values of the works. If the
values prevailing at the time of the conclusion of the
contract are adopted, changes in the price level occur
ring during the period of time which elapses till the
discovery of defects would not be taken into account.

61. Secondly, the purchaser should have this remedy
when the contract provides that for certain defects the
purchaser's only remedy is price reduction. Such defects
should be precisely defined in the contract (for example,
in terms of a percentage of reduction production
capacity). Furthermore, parties should agree upon a
precise method of determining the price reduction, if
possible by using a mathematical formula. 10

ii. Remedies after expiration of time given to con-
tractor for curing defects in works taken over

62. If the contractor is obliged to cure the defects, he
should be entitled to a reasonable time to do so. If
within such reasonable time given to him by the
purchaser he fails to cure the defects, the purchaser
should be entitled alternatively to do so through a new
contractor employed by him at the original contractor's
expense and risk (see paragraphs 64-67, below), to
claim a price reduction (see paragraph 68, below), or to
terminate the contract in certain situations (see para
graph 69, below). When, after the lapse of the reasonable
time given for cure, the purchaser notifies the con
tractor of his choice of one of the latter remedies, the
contractor should be obliged to discontinue his attempts
to cure the defects.

9Illustrative provision

"The purchaser who has taken over the works shall be entitled
to a price reduction if the defects discovered during take-over
cannot be cured. The price reduction shall be equal to the
difference between the value which the works without defects
would have had. and the value of the defective works, at the time
of the discovery of the defects."
IOFor example, the parties may agree that the purchaser should

take over the works with a lower production capacity if the difference
does not exceed 5 per cent of the agreed capacity. In such a case the
parties may agree that the purchaser should be entitled to the
following price reduction:

7Illustrative provision

"If the contractor fails to prove through the final performance
test specified in the contract that the works are capable of being
operated in accordance with the contract the purchaser shall be
entitled either to claim that the defects be cured and performance
without defects be proved through additional performance tests
within a reasonable period of time or to terminate the contract.
The remedy chosen by the purchaser shall not be changed without
the consent of the contractor. The purchaser shall be entitled to
such alternative remedies also in the case of a failure of any
additional performance tests."

8Illustrative provision

"If defects are discovered at the time of take-over and the
purchaser does not refuse to take over the works, or defects
covered by the guarantee are discovered and notified before the
expiration of the guarantee period, the contractor shall be obliged
to cure the defects expeditiously."

Reduced production not exceeding

I per cent
2 per cent
3 per cent
4 per cent
5 per cent

Price reduction

2 per cent
4 per cent
6 per cent
8 per cent

10 per cent
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63. The purchaser should be permitted to change a
choice of one of the latter remedies mentioned in the
preceding paragraph for another of the latter remedies
mentioned therein only with the consent of the con
tractor. However, in case the purchaser chooses the
option of employing a new contractor to cure the
defects at the expense and risk of the original contractor
and the new contractor fails to cure the defects, the
purchaser should be entitled to a price reduction or to
terminate the contract. ll

aa. Cure ofdefects by employing new contractor

64. If the contractor fails to cure the defects, it may be
advisable in some cases to use this remedy instead of
price reduction or termination of the contract, in
particular if a turnkey contract has been concluded. If
price reduction is claimed, or if the contract is
terminated in respect of a defective portion of the
works, the original contractor would not be liable to
cure the defects, and the purchaser must usually employ
a new contractor to cure them. The new contractor may
hesitate to assume responsibility for ensuring the proper
operation of the works since he did not effect the entire
construction and each contractor would only be res
ponsible for the construction effected by him. Further
more, defects resulting from improper construction by
the new contractor would not be covered by the
guarantee given by the original contractor. Such a
division of responsibility between the original contractor
and the new contractor may be avoided by employing
the new contractor at the expense and risk of the
original contractor.

65. If the purchaser chooses the remedy of curing
defects by a new contractor at the expense and risk of
the original contractor, he should be obliged to make a
reasonable selection of a new contractor and to agree
with him reasonable contractual terms. The original
contractor should be obliged to pay all costs reasonably
incurred by the purchaser, including the price to be
paid to the new contractor. The risk connected with a
failure by the new contractor reasonably chosen by the
purchaser to perform his obligations should be borne
by the original contractor. The guarantee for defects
granted by the original contractor should cover not
only defects not cured by the new contractor but also
those caused by him. However, if the original contractor
paid costs incurred by the purchaser in employing the new

11 Illustrative provisions

"(I) If the contractor fails to cure the defects in the works taken
over by the purchaser [within a reasonable time] [within ... days]
given to him by the purchaser, the purchaser shall be entitled:

"(a) to an adequate price reduction;
"(b) to cure the defects through a new contractor employed by

him at the expense and risk of the contractor; or
"(c) to terminate the contract if the defects are incurable and

the works are not capable of being operated in accordance with the
contract.

"(2) The remedy chosen by the purchaser shall not be changed
without the consent of the contractor. However, if the purchaser
chooses to employ a new contractor to cure the defects at the
expense and risk of the original contractor and the new contractor
fails to cure them, the purchaser shall be entitled, either to
terminate the contract if the works are not capable of being
operated in accordance with the contract, or to a price reduction."

contractor under this remedy, the purchaser should be
obliged to assign to him rights he may have against the
new contractor due to the failure of the latter to
perform, and the purchaser should remain obliged to
pay him the price agreed upon in the contract. 12

66. If the purchaser chooses the remedy of curing the
defects by a new contractor, the original contractor
should be obliged to stop his efforts to cure the defects
and to leave the site to enable the cure by the new
contractor. The contract should stipulate when the
original contractor is obliged to stop (for example, the
day when the original contractor is notified of the
choice of this remedy by the purchaser or a later date
determined by the purchaser).

67. Before the cure of defects the contractor should be
obliged not to remove any of his equipment or material
which is at the site if it can be used in curing the
defects. Reasonable use of such equipment and materials
should be permitted in order to speed up the cure of the
defects.

bb. Price reduction

68. The purchaser should be entitled to claim a price
reduction as an alternative to the cure of the defects by
a new contractor, or in cases where it turns out that
defects were not cured by the new contractor. The price
reduction should consist of the difference between the
value which the works without defects would have had
and the value of the defective works at the time the
purchaser claims the price reduction. This approach
also takes into consideration changes in the value of the
works between the time of conclusion of the contract
and the time of claiming the price reduction. If the
defects are curable the price reduction should be equal
to the costs which would normally be incurred in curing
such defectsY

cc. Termination ofcontract

69. Termination of the contract should be available
only in limited cases. Thus it may be available when the
contractor fails to cure defects or when a new contractor
employed by the purchaser to cure the defects at the
expense and risk of the original contractor fails to do
so, and as a result of the defects the works are unable to
be operated in accordance with the contract (see

12Illustrative provision

"If the purchaser employs a new contractor to cure the defects,
provided the selection of such new contractor and the terms of the
contract with him are reasonable, the purchaser shall be entitled
to all costs reasonably incurred by him. If the performance by the
new contractor is defective, the contractor shall be responsible for
such defects to the same extent as if he had effected such
performance. To the extent to which the contractor paid costs
incurred by the purchaser in employing the new contractor, the
purchaser shall assign any rights he may have against the new
contractor to the contractor."
13Illustrative provision

"The price reduction shall be equal to the difference between the
value which the works without defects would have had and the
value of the defective works at the time the purchaser claims the
price reduction. If the defects are curable the price reduction shall
be equal to the cost which would normally be incurred in curing
the defects."
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footnote 11, above). The parties may even wish to limit
this remedy to certain specified cases (for example, if
the capacity of the works does not achieve a certain
percentage of the capacity specified in the contract).
The extent to which th~ contract may be terminated and
the effects of termination are discussed in chapter
XXXVIII, "Termination".

(c) Damagesfor failure to perform

70. In addition to the remedies discussed in the
previous paragraphs, the purchaser should be entitled
to be compensated for losses caused by his failure to
perform, unless the failure was due to an exempting
impediment (see chapter XXXI, "Damages" and chapter
XXXII, "Exemptions"). The extent of damages may
depend upon the other remedies chosen by the purchaser,
and should of course not include compensation for
losses covered by such remedies.

71. The purchaser may be entitled to be compensated
for costs which he incurs as a result of delay (e.g.
salaries paid to the purchaser's personnel) or the cure of
defects by repair or replacement effected by the
contractor (e.g. the cost of laying a new concrete
platform where the contractor has to replace a defective
machine and it is the purchaser's obligation to lay the
new platform on which a new machine is to be
installed). The purchaser may also recover damages for
losses suffered through his liability to pay compensation
to a third person which arises because of failure to
perform by the contractor. Such compensation to a
third person may take the form of damages payable to
him (for example, due to breach of an obligation to
enable the third person to start erection on a particular
date) or compensation payable to the third person as
the result of variation or suspension of the third
person's obligations, or termination of a contract for
the purchaser's convenience necessitated by the failure
to perform by the contractor (see chapter XXXV,
"Variation clauses", chapter XXXVII, "Suspension of
construction" and chapter XXXVIII, "Termination").

72. The extent to which compensation should be paid
for loss of profits is debatable. Compensation for loss
of profits usually has no practical importance when
delay occurs before the date scheduled for completion
or when defects are discovered during construction
since the loss of profits will be suffered by the purchaser
only when the works cannot be operated properly on
the date scheduled for completion. However, cure of
defects discovered during construction may result in
delay in the completion of the construction and loss of
profits may be caused. The parties may wish to
stipulate that the contractor is liable to the purchaser
for loss of profits only in cases when the contractor
intentionally causes the delay. In the case of defective
construction the parties may wish to limit liability for
loss of profits to cases where the contractor intentionally
performed with defects, or where he constructed the
works with knowledge that defects would result. The
parties may also wish to use other approaches to limit
liability for loss of profits (see chapter XXXI,
"Damages").

(d) Delay in payment by contractor

73. The contractor may be obliged to pay a sum of
money to the purchaser, e.g. to pay costs incurred by
the purchaser in employing a new contractor for
completion of the construction or cure of defects at his
expense and risk (see paragraph 65, above). If the
contractor fails to perform this obligation in time he
should be liable to pay interest and damages to the
same extent as the purchaser is liable when he fails to
pay the price (see paragraphs 74-76, below).

2. Contractor's remedies for purchaser's failure to pay

74. The payment conditions in a contract will often
determine when the contract price or a part thereof is to
be paid. If the purchaser fails to pay the contract price
or a part thereof on the date when it is due, the
contractor should be entitled to require payment,
suspend the construction of the works (see chapter
XXXVII, "Suspension ofconstruction") or terminate the
contract (see chapter XXXVIII, "Termination"). In
addition, the contractor should be entitled to interest in
the event of the failure of the purchaser to make
payment on the due date, if the applicable law permits.
The parties should consider whether the interest payable
by the purchaser should be governed by the applicable
law or regulated in the contract. However, there may be
mandatory rules under the applicable law with regard
to interest, such as restrictions on the interest rate. If
parties provide for the payment of interest in the event
of failure to make payment by the purchaser, the
contract should state the time during which interest is
to be payable, for example, interest may be payable
from the date of failure to make payment, as the money
to be paid to the contractor could earn interest from
that date. The parties should stipulate whether, in
addition, damages should be payable for loss suffered
which is not covered by the interest.

75. The parties may wish to consider whether interest
should be due in cases where an exempting impediment
prevents the purchaser from paying the contract price.
Parties may wish to provide that interest is payable in
such cases in order to prevent the purchaser from
benefiting from the use of the money which should have
been paid to the contractor. Damages for loss suffered
which is not covered by the interest should not be
payable if the delay in payment is caused by an
exempting impediment (see chapter XXXII, "Exemp
tions").

76. The interest rate may be determined so as to
safeguard against the fluctuation of interest rates in the
market between the time payment is due and the actual
time when payment is made. However, it may not be
possible to predict accurately what the interest rate will
be at the time payment becomes due. It is therefore not
advisable to stipulate a specific rate of interest, but to
provide for a formula. One approach is to base the
interest rate on some banking rate (e.g. the London
Inter-bank Offering Rate) at the time payment is due,
without stipulating a particular rate in the contract.
Other possible approaches to determining the interest
rate include providing either the interest rate for the
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time being prevailing in the purchaser's country, or that
for the time being prevailing in the contractor's
country, during the time when the purchaser is in delay
in payment. If the rate prevailing in the contractor's
country is to apply, the purchaser might be tempted to
delay payment when the rate prevailing in his own
country is higher than the rate prevailing in the
contractor's country. If the rate prevailing in the
purchaser's country is to apply, there would be no such
inducement. However, if the latter approach is adopted,
and the rate prevailing in the contractor's country is
higher than the rate prevailing in the purchaser's
country, the contractor might regard the approach as
unfair. Such possible unfairness might be mitigated by
permitting the contractor to sue for damages for the
loss caused by the difference in interest rates. Yet
another approach may be to link the interest rate to
that prevailing in the country in whose currency the
payment is to be made (see chapter XXXI, "Damages",
paragraph to). Parties must in any event agree on
which of the many interest rates prevailing in a country
is to apply. One rate which might be adopted is the
official discount rate in a country.

77. The rules applicable to the obligation to pay
interest and damages should apply also to the pur
chaser's failure to make payment other than payment of
the price.

E. Purchaser's remedies in respect ofdefects not
covered by contractor's liability

78. The parties may wish to agree that the contractor
is obligated at the purchaser's request to cure as soon as
possible defects for which he is not responsible, at the
expense of the purchaser, if they are notified during the
guarantee period. The extent to which the contractor
may be obliged to cure, at the expense of the purchaser,
defects which appear after the expiration of the
guarantee period are dealt with in chapter XIX,
"Maintenance and repairs".

F. Procedure for claims in respect ofdefects notified
during guarantee period

79. This section deals only with the procedure for
claims relating to defects discovered and notified during
the guarantee period. The procedure to be followed
during the construction period is discussed in chap
ter XIII, "Inspection and tests". The procedure relating
to defects discovered at taking-over is dealt with in
chapter XIV, "Completion, take-over and acceptance
of works".

80. The purchaser should be obliged to notify the
contractor as soon as possible in writing of any defect
which may be discovered during the guarantee period.
The failure to give such a notification, or to give it in
time, should not result in a loss of the purchaser's rights
arising from the defective performance. The purchaser
should, however, be liable to compensate the contractor
for losses caused by the non-receipt of such a notice.

81. The notice of defects should specify the defects
and the date of their discovery. It should also specify
the nature and extent of damage to the purchaser's
property caused by the defects. The contractor should
be given an opportunity of inspecting the defects
notified.

82. The contractor should inform the purchaser in
writing within a period of time to be stipulated in the
contract whether he contests the existence of the defects
or the coverage thereof under the guarantee. Even if the
contractor denies his responsibility for the defects, he
should be obliged to take immediate steps to cure the
defects informing the purchaser of the time he needs to
cure the defects if he is required by the purchaser to do
so. If the contractor later proves that he is not
responsible for the defects, he should be entitled to the
costs reasonably incurred in curing the defects (see
paragraph 78, above).

G. Defects notified after expiration ofguarantee period

83. The contractor should not be responsible for any
defects which are discovered or notified after the
expiration of the guarantee period. Under the applicable
law or where parties so provide in the contract, there
may be some exceptions to this principle (for example,
the contractor may be responsible for defects discovered
by the purchaser after the expiration and the guarantee
period if the contractor knew of these defects at the
time of his performance, or if he fraudulently concealed
the defects).

[AlCN.9/WG.V/WP.lI/Add.4]

Chapter XXXI. Damages

Summary

The contract should provide that a party who has
failed to perform any obligation under the contract is
liable for damages unless the failure was due to an
exempting impediment.

The contract should specify the types of losses to be
compensated and the extent of damages to be paid. A
determination of these factors should take into consi
deration the long term and complex nature of works
contracts and the large losses which may be caused by
the breach. The parties may also wish to provide for
methods to reduce the scope or amount of damages
payable, such as excluding compensation for losses
which are unforeseeable, excluding compensation for
indirect or consequential losses, and limiting the amount
of damages. The extent of damages payable may also
depend upon the nature of the breach and the time
when it occurs. It is advisable to obligate the aggrieved
party to mitigate his losses resulting from the breach
through appropriate measures reasonable under the
circumstances.
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The issue of the liability to pay damages for personal
injury and for damage caused to property of third
persons need not be settled in the contract. The parties
may, however, wish to agree upon the internal allocation
of risks between them to be paid to third persons.

* * *

A. General remarks

1. An important consequence of a failure to perform
which constitutes a breach of contract! is that the party
in breach must pay damages to the other party to
compensate him for losses suffered as a result of the
breach. The applicable law will usually determine when
a failure to perform constitutes a breach of contract,
and under what circumstances the aggrieved party is
entitled to damages. However, the approaches to these
issues under various legal systems may differ. The legal
rules on some matters relating to liability may be
mandatory, while on other matters they may be capable
of modification by the parties. Under some legal
systems, mandatory rules may prevent the parties from
excluding liability or reducing the extent of recoverable
damages.

2. Damages as conceived in this Guide do not include
compensation payable to the other party for reasons
which do not constitute a failure to perform (see
chapter XXXV, "Variation clauses", chapter XXXVII,
"Suspension of construction", and chapter XXXVIII,
"Termination"). Damages should also be distinguished
from other remedies which the purchaser may have in
case of defective construction, such as price reduction
(see chapter XXX, "Failure to perform").

3. It may be noted that under some liquidated
damages or penalty clauses the liability to pay an
agreed sum may exist regardless of whether the failure
constitutes a breach of contract (see chapter XXXIII,
"Liquidated damages and penalty clauses"). The pay
ment of interest arising from the failure of a party to
make timely payment should also be distinguished from
damages in that interest should be paid regardless of
whether or not the failure was due to an exempting
impediment (see chapter XXX, "Failure to perform").

B. Liability for damages

4. As a general principle, the contract should provide
that the party who is in breach of contract is obligated
to compensate the other party for losses suffered as a
result of the breach. This rule should apply to the
failure to perform any obligation by either party.
However exceptions thereto may be agreed upon in the
contract for some cases. 2

'Failures to perform due to exempting impediments are not
considered to be breaches of contract (see chapter XXXII. "Exemp
tions").

2111us trative provision

"Unless otherwise provided in this contract, a party who fails to
perform any obligation under this contract shall be liable for
damages unless the failure was due to an exempting impediment."

5. The contract may provide that the aggrieved party
is entitled to be compensated for all losses caused by
the breach, except for certain losses which are excluded.
A more restrictive approach may be to provide that the
aggrieved party is entitled to be compensated only for
certain types of losses expressly mentioned.

6. In determining what losses are to be compensated
by damages the parties may wish to consider in
particular the following types of losses:

(a) Diminution in the value of assets of the aggrieved
party (e.g. damage to equipment owned by the purchaser
as a result of defects in other equipment supplied by the
contractor);

(b) Costs reasonably incurred by the aggrieved
party as a result of a breach by the other party (e.g.
wages and overhead expenses of the purchaser during
the time when the works are not capable of being
operated);

(c) Payments which the aggrieved party makes to a
third party because of a liability to make such payments
which arises due to the breach;

(d) Loss of profits which would have accrued to the
aggrieved party if the contract had been properly
performed (see paragraph 8, below).

7. When the aggrieved party is liable to pay compen
sation to a third party due to a breach by the other
party, the payments to be made to the third party could
be substantial. Therefore, when the aggrieved party is
entitled to recover from the party in breach damages in
respect of such payments, he may wish to obtain these
damages before making payment to the third party. On
the other hand, if the aggrieved party's actual payment
to the third party is less than the amount of damages
received from the party in breach the aggrieved party
will be unjustly enriched. The parties should consider
whether the rules of the law applicable to the contract
or rules of procedure which will be applicable to the
settlement of a dispute arising from the contract resolve
these problems satisfactorily. If not, the parties may
wish to provide for payment to be made directly by the
party in breach to the third party in the name of the
aggrieved party. Another approach may be to provide
that the damages must be repaid to the extent to which
the aggrieved party fails to prove within a certain
period of time that he discharged his obligation towards
the third party.

8. It may often be difficult to determine the amount of
lost profits; furthermore, this amount could potentially
be very large. As a result, contractors are reluctant to
assume unlimited liability for lost profits. In addition,
such unlimited liability may not be insurable. One
approach to limiting liability may be to compensate for
loss of profits under a liquidated damages or penalty
clause. Another approach may be to restrict liability for
lost profits only to certain cases of delay or defective
performance (see chapter XXX, "Failure to perform").
Yet another approach may be for the contract to limit
compensation for loss of profits to a certain amount or
to loss of profits suffered during a limited period of
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time after a breach. Such limitation could result in a
lower contract price since the contractor's liability
insurance costs (which he would normally include in the
price), or his financial reserves to cover liability risks
could be lower.

9. A breach of contract may result in some benefits or
savings to the aggrieved party (for example, he may
save certain costs in the operation of the works which
he would have incurred if there were no breach). These
benefits and savings should be taken into account in
determining the losses to be compensated. However, it
may be noted that when the aggrieved party receives
insurance indemnification for the losses suffered the
claim for damages may be subjected to subrogation by
or assignment to the insurer to the extent of losses
indemnified.

10. The party in breach should generally be obliged to
compensate the other party by paying a sum of money
equivalent to the losses suffered. As a general principle,
the contract may require damages to be paid in the
same currency in which the price is to be paid.
However, in some cases, in particular if the price is to
be paid in a currency which is not freely convertible, the
contract may provide for damages to be paid in the
currency in which the loss has been suffered (e.g. if the
aggrieved party is obliged to pay compensation to a
third party in a freely convertible currency, the damages
in respect of the payment of such compensation should
be paid to the aggrieved party in the freely convertible
currency).

C. Extent ofdamages

1. Mitigation of losses

11. The parties may wish to provide in the contract
that the aggrieved party must endeavour to mitigate the
losses resulting from the breach of contract. If the
aggrieved party fails to fulfill his obligation to mitigate
his losses he should not be entitled to compensation for
losses which could have been prevented if he had
fulfilled this obligation. However, the party should be
obligated to take only measures which can reasonably
be expected to mitigate the losses and which are
reasonable for a party in his position to take (for
example, he should not be obligated to take any
measures which might endanger his own commercial
reputation or which are too onerous). If the aggrieved
party takes such measures he should be able to recover
his losses in full including costs reasonably incurred in
taking such measures, even if the measures were
unsuccessful. 3

JIllustrative provision

"A party who suffers losses as a result of a breach by the other
party shall take all measures which he can reasonably be expected
to take to mitigate the losses. If he fails to take such measures any
losses which could have been prevented thereby shall not be
recoverable. If he takes such measures he shall be entitled to
recover the full extent of his losses, including costs reasonably
incurred by him in taking such measures, even if such measures
were not successful in mitigating the losses."

2. Reduction ofscope or amount ofrecovery

(a) Unforeseeable losses

12. The contract may exclude recovery by the aggrieved
party for losses which the party in breach could not
have been expected to foresee. The relevant time for
determining the foreseeability of a loss may be the time
of the conclusion of the contract,4 or the date of the
breach. Because of the long-term character of a works
contract the parties may wish to stipulate that the date
of the breach of contract is the relevant date to
determine foreseeability. Such a stipulation would
expand the scope of recovery since a particular type of
loss may become foreseeable between the times of the
conclusion and the breach of the contract.

13. If the parties provide that unforeseeable losses are
not to be recoverable they should provide an objective
test to determine unforeseeability, for example, losses
which are not foreseeable by a reasonable person in the
same position as the party in breach.s

(b) Indirect or consequential losses

14. Some works contracts exclude from recovery
compensation for indirect or consequential losses.
However, the terms "indirect" and "consequential" are
vague and could give rise to differing interpretations.
Therefore, these terms should be defined if they are to
be used in the contract. The parties may wish to specify
the types of losses which are not to be compensable,
without using these terms. For example, the parties may
wish to exclude from recovery losses suffered by the
aggrieved party as a result of a liability which the
aggrieved party has assumed towards a third person
even in cases where no loss was caused (e.g. if the
contractor undertakes to pay to a subcontractor an
agreed sum as liquidated damages or a penalty if the
erection of the equipment cannot be commenced in
time due to the purchaser's failure to co-ordinate
construction, and the sub-contractor did not suffer any
loss). If the contract excludes from recovery losses
which are unforeseeable, this will in many cases also
exclude recovery for indirect or consequential losses,
since such losses are often unforeseeable. In such cases
an additional clause excluding indirect and consequen
tiallosses from damages may therefore be superfluous.

(c) Damages limited by amount

15. Some works contracts limit the extent of recover
able damages to a certain amount. Such an amount
may be determinable as a percentage of the price of the
works, or a sum may be specified in the contract. In
contracts in which the exact price is not known at the

4This approach was adopted in the United Nations Convention on
Contracts for the International Sale of Goods, Vienna (1980), annex
I, article 74, (A/CONF. 97/18; Yearbook 1980, part three, I, B).

l Illustrative provision

"Unless otherwise provided in the contract, damages shall not
exceed the amount of the loss which the party in breach foresaw or
could have been reasonably expected to foresee at the time of [the
conclusion of the contract] [the breach of the contract] in the light
of the facts and matters of which he then knew or could
reasonably have been expected to know."
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time of the making of the contract (for example, in the
case of a cost-reimbursable contract) a combination of
these approaches; may be used, for example, by limiting
damages to the greater of the percentage or the
specified sum. A liquidated damages or penalty clause
can also serve as a limitation upon the extent of
recovery (see chapter XXXIII, "Liquidated damages
and penalty clauses"). Parties may, however" wish to'
exclude a limitation of the extent of recoverable
damages in certain types of breach of the contract (e.g.
in cases where a loss results from an act or omission of
the party in breach done with the intent to cause such
loss).

D. Personal injury and damage to property
of third persons

16. Defective construction may result in death or
personal injury to the employees of the purchaser or to
other third persons, or in damage to their property. The
issues concerning damages in such cases are complex,
and may be governed not by the law applicable to the
contract, but rather by other mandatory rules. The
contract cannot affect the liability of the contractor or
the purchaser to compensate third persons who are not
parties to the contract. The parties may, however, wish
to provide for the internal allocation of risks between
them in respect of damages to be paid to third parties
due to death or personal injury or damage to their
property, and to provide for insurance against such
risks (see chapter XXVI, "Insurance").

17. If a person suffers personal injury or damage to
his property as a result of the construction, and brings a
claim against the purchaser, the contract should obligate
the contractor to indemnify the purchaser against such
a claim to the extent of the purchaser's liability, if the
injury or damage was caused by the contractor's failure
to use proper skill and care in constructing the works.
The contractor should also be obligated to indemnify
the purchaser against claims arising from such a failure
by persons employed by the contractor to perform the
contractor's obligations under the works contract.

18. The purchaser against whom a claim is made in
respect of injury or damage to property of a third
person should be obligated to notify the contractor of
such a claim, and to permit him, if he wishes, to
participate in all negotiations for the settlement of the
claim and to join in legal proceedings, to the extent
permitted by the law of the country where the action is
brought.

[A1CN.9/WG.V/WP.ll/Add.S]

Chapter XXXIII. Liquidated damages
and penalty clauses

Summary

Liquidated damages and penalty clauses provide that,
upon a failure of performance by one party, the other

party is entitled to an agreed sum of money from the
party failing to perform. Such clauses have certain
advantages. Since the agreed sum is recoverable without
the need to prove that losses have been suffered, the
costs and uncertainty associated with the proof of losses
are removed. The sum also often serves as the limit of
liability of that party (paragraph 2).

Most legal systems have some mandatory rules on
liquidated damages and penalty clauses. Under some
systems, agreed sums intended to coerce performance
are invalid. Under other systems, the agreed sum may
be reduced in certain circumstances (paragraph 5).
There are also rules, which are often not mandatory, on
the following questions: whether damages can be
recovered in addition to the agreed sum for losses not
compensated by the agreed sum; and whether, in
addition to recovering the agreed sum, there can be
enforcement of the performance in respect of which
there has been a failure (paragraphs 6 and 7). The
normal rule under most legal systems is that, for an
agreed sum to be payable by a party, that party must
not only fail to perform, but such failure must
constitute a breach of contract. However, the contract
may provide that the agreed sum should be payable
even if there is no liability for the failure of performance
(paragraph 8).

Parties should decide upon the objectives which they
wish to attain by these clauses, and fix the amount of
the sum accordingly. Because of the long-term nature of
works contracts, such objectives are more difficult to
achieve in these contracts. A sum which may be of a
sufficient amount to compensate for a particular failure
in the light of conditions existing at the time the
contract is made may be insufficient if the failure occurs
after the lapse of a considerable period. When the
applicable law so permits, parties may find it beneficial
to provide for the payment of agreed sums which exert
a moderate pressure on the contractor to perform.
Harsh penalties may not be useful and under many
legal systems such penalties are also likely to be set
aside or reduced in legal proceedings (paragraphs 9 and
11). A technique often adopted to limit liability is to
place a ceiling on the agreed sums payable. Parties may
also decide that the limitation is to be excluded in
defined circumstances (e.g. when the failure consists of
an intentional or reckless act) (paragraphs 12 and 14).

The contract should also deal with means to obtain
liquidated damages or penalties. In addition to entitling
the purchaser to recover the agreed sum, he should be
authorized to deduct the agreed sum from sums payable
to the contractor (paragraph 15).

Liquidated damages and penalties are most often
provided for delay in performance. The contract should
clarify the rights of the parties where the failure consists
not only of failure to perform in time but of complete
failure of performance. Furthermore, the contract
should contain mechanisms for fixing new dates for
performance if the dates originally fixed for performance
by the contractor become inoperative (e.g. owing to
failures of performance by the purchaser) (para
graph 16).
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The purchaser may wish to provide that liquidated
damages or penalties are to be payable, not only when
there is delay in completing the whole works, but even
when there is delay in completing a specified portion of
the works. In such cases the appropriate quantification
of the agreed sum requires careful consideration (para
graphs 17 to 20).

The parties may wish to provide for the effect of
termination on the right to recover the agreed sum, and
on the effect that the provision of a ceiling on recovery
should have on the right of termination (paragraph 21).

* * *
A. General remarks

1. Liquidated damages and penalty clauses provide
that, upon a failure to perform a specified obligation by
one party, the other party is entitled to an agreed sum
of money from the party failing to perform. Such an
agreed sum may serve as a penalty, or as compensation,
or both.* Such clauses are inserted in respect of failures
of performance other than failures to make payment,
and therefore in works contracts such clauses are
usually inserted in respect of failures of performance by
the contractor. As regards failures to make payment, it
is usual to stipulate for the payment of interest. Interest
is dealt with in chapter XXX, "Failure to perform".

2. Liquidated damages and penalty clauses may be
included in a works contract for the purpose of
achieving one or more of the following purposes:

(a) The sum payable as compensation for failure of
performance is agreed at the time the contract is made.
Such an agreed sum eliminates the expenses incurred in
the proof of loss. Furthermore, because of difficulties
sometimes encountered in proving the extent of loss,
the amount of damages which might be awarded in
legal proceedings may be uncertain. An agreed sum is
certain, and this certainty may be of benefit to both
parties;

(b) Fixing the agreed sum at an amount higher than
that which the contractor might save by not performing
his obligations puts pressure on him to perform, rather
than breach, his obligations;

(c) The agreed sum is often the limit of liability of
the contractor. The contractor is assisted by knowing in
advance the maximum liability to which he is likely to
be exposed. 1

*In many civil law systems the term penalty describes not only an
agreed sum intended to coerce performance but also a sum intended
only to compensate, and a sum with both these purposes. Studies on
the nature and operation of liquidated damages and penalty clauses
in international contracts are contained in Yearbook 1979, part two, I,
A, and Yearbook 1981. part two, I, B, I. "Uniform rules on contract
clauses for an agreed sum due upon failure of performance" adopted
by the Commission are set forth in the Report of the United Nations
Commission on International Trade Law on the work of its sixteenth
session, Official Records of the General Assembly, Thirty-eighth
session. Annexes. annex No. I, document A/38/17 (Yearbook 1983,
part one, A).

I Illustrative provision
"(1) If the contractor fails to complete the works on the date
fixed for completion, the purchaser shall be entitled to recover
from the contractor [$] for each day of delay which elapses from
that date till the date of completion."

3. These considerations can be of special importance
in international construction contracts. A purchaser
who has to establish his loss in a foreign court, or in an
arbitration held away from the country of construction
may incur considerable expenses, and may also b~
uncertain of the extent of his recovery. Furthermore,
purchasers may find it advantageous to stimulate
performance. The employment of alternative contractors
to complete or cure performance may entail considerable
time, expense and disruption. Stimulating performance
through an agreed sum may also be advantageous where
there are difficulties in the way of directly enforcing
performance through court action. Stimulating per
formance may also be useful when the works form one
item in a project, and non-completion or delayed
completion of this item can adversely affect the entire
project.

4. Liquidated damages and penalty clauses should be
distinguished from two other types of clauses which are
sometimes found in works contracts, i.e. clauses limiting
the amount recoverable and clauses providing alter
native obligations. A clause limiting the amount re
coverable fixes a maximum amount payable if liability
is proved, but not a minimum. A plaintiff must
establish the amount of his loss, and if the loss falls
below the maximum, only the loss proved is recoverable.
In the case of a liquidated damages or penalty clause, in
general the sum stipulated is recoverable, without proof
of loss. A clause providing an alternative obligation in
favour of a contractor gives him the option either of
performing a specified obligation or paying an agreed
sum. If he chooses to pay the agreed sum, performance
cannot be enforced. Under a liquidated damages or
penalty clause, however, the obligation to perform may
not be discharged by paying the agreed sum.

B. Liquidated damages and penalty clauses and
applicable law

5. Many legal systems have rules, which are sometimes
mandatory, regulating liquidated damages and penalty
clauses, and such rules will often restrict what the
parties may achieve through such clauses. Under some
legal systems, liquidated damages clauses, i.e. clauses by
which the parties, at the time of contracting, fix an
agreed sum payable as compensation for loss caused by
a breach of contract, are valid. In contrast, clauses
imposing a penalty are invalid, and the party who fails
to perform is liable only for the damages recoverable
under the general law. Under other legal systems,
however, clauses providing for compensation, or impos
ing a penalty, or fixing a sum which has both these
purposes, are in principle valid. The courts have the
power to reduce the agreed sum in specified circum
stances e.g. if the amount is grossly excessive in the
circumstances, or there has been part performance.
Parties by agreement cannot derogate from the power
to reduce the agreed sum.

6. The applicable law also regulates the relationship
between recovery of the agreed sum and recovery of
damages. Since one of the objects of an agreed sum is
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to avoid the difficulties of an inquiry into the extent of
recoverable damages, most legal systems do not permit
the purchaser, in cases where recoverable damages
under the ordinary rules exceed the agreed amount, to
waive the agreed amount and claim damages. Nor can
the contractor, in cases where the amount recoverable
as damages is less than the agreed amount, assert that
he should only be liable for damages. Under some legal
systems, however, where the loss exceeds the agreed
sum, the purchaser can, in addition to the agreed sum,
recover damages to the extent of the excess, either
unconditionally or subject to satisfying certain con
ditions (for example, that the failure of performance
was negligent, or was committed with an intention to
cause loss, or that there was an express agreement that
damages for such excess was to be recoverable). The
purchaser may justify the maintenance of such claims
on the ground that he is seeking only to be compen
sated for loss proved by him which would otherwise not
be compensated. The contractor may seek to exclude
such claims on the ground that they make his liability
exposure uncertain. Parties may therefore wish to
regulate these issues in the contract to the extent
permitted by the applicable law. 2

7. The applicable law also regulates, though generally
by rules for interpreting the contract made by the
parties, the relationship between recovery of the agreed
sum and enforcement of performance. Under certain
legal systems, enforced performance is not usually
granted, and therefore the purchaser will be restricted
to claiming the agreed sum. Where enforced per
formance is granted, however, the normal rules of
interpretation are that, where an agreed sum is provided
for delay in performance or defective performance
other than delay, the purchaser can claim both per
formance and the agreed sum. It would be advisable for
the contract clearly to affirm this rule. 3 The agreed sum
normally only compensates for the loss suffered by the
purchaser during the period of delay, or during the
period which elapses before the defect is cured. Accord
ingly, the purchaser must, in addition to the agreed
sum, be able to claim performance or cure respectively.
The provision of an agreed sum for complete non
performance of an obligation is very rarely found in
works contracts, because complete non-performance is
normally not envisaged by the parties. If such an agreed
sum is provided, the contract should clarify its function.

8. The rule in many legal systems is that, for
liquidated damages or a penalty to be due, there must
not only be the specified failure of performance, but
such failure must constitute a breach of contract. Thus,
if the failure of performance was caused by an
exempting impediment, or by the acts of the other

2I1lustrative provision
"(2) Subject to the provision of paragraph (7) of this clause, and
without prejudice to any right to recover the sum referred to in
paragraph (I) of this clause, no damages are recoverable in respect
of the delay in completion referred to in the latter paragraph."

'Illustrative provision
"(3) Without prejudice to any right to recover the sum referred
to in paragraph (I) of this clause, the purchaser shall be entitled to
require the contractor to complete the works."

party, the liquidated damages or penalty would not be
due. Parties may wish (e.g. in the interests of certainty)
to change the incidence of risks resulting from this rule,
and to provide that the contractor must pay liquidated
damages or a penalty even if he is not liable for a
failure. Such a change would, however, nearly always
result in an increase in the price.

C. Increasing effectiveness of liquidated damages
and penalty clauses

9. The effectiveness of such clauses depends on a
number of factors. In a long-term contract, it is
extremely difficult to estimate at the time of contracting
the losses which will be suffered at the time of breach.
Fluctuations, for example, in the prices of raw materials
or feedstocks used for consumption, of markets for the
finished products, or of the cost of labour or materials,
may result in the agreed sum being over-compensatory
or under-compensatory, or being an effective or inef
fective deterrent to breach. From the point of view of
the purchaser, the agreed sum should not be fixed at
such a level that he will suffer serious uncompensated
loss upon failure of performance. A sum which is too
low will also reduce the inducement to the contractor to
perform properly, or on time. An agreed sum will also
be less effective as an inducement to proper or timely
performance if the contractor has as a safety margin
included in the price at the time of tendering a certain
sum which he is prepared to pay by way of liquidated
damages or a penalty. The effectiveness of the agreed
sum as a remedy will also depend on the ease with
which it can be recovered; if it can only be recovered
after protracted legal proceedings, it will be less
effective (see paragraph 15, below). From the point of
view of the contractor, the effectiveness of the agreed
sum in limiting his liability exposure will depend on the
extent to which it constitutes an absolute limit of
liability.

10. A very clear delimitation of the failure of per
formance for which the agreed sum constitutes compen
sation or a penalty would be in the interests of both
parties. Thus where an agreed sum constitutes compen
sation for delay in performance by the contractor, the
fact that this sum is not to be the purchaser's only
compensation when the contractor completely fails to
perform should be clarified. Again, as is common
practice, when an agreed sum is payable on delay in
completion, how delay and completion are defined for
this purpose should be clarified. For example, a clear
definition of completion is needed to determine the date
from which the agreed sum becomes payable (see
chapter XIV, "Completion, take-over and acceptance
of works").

11. If the applicable law so permits, the purchaser
may find it beneficial for the contract to fix an agr~ed

sum for failure of performance by the contractor WhICh
both provides reasonable compensation to the purchaser
and puts a moderate pressure on the contractor .to
perform. In determining what sum is reaso~able, ,Partles
may consider such factors as the loss WhICh mIght be
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caused to the purchaser by the failure, the effect of
payment of the agreed sum on the financial position of
the contractor, and the fact that the sum should be
substantial enough to induce the contractor to perform.
Harsh penalties should be avoided, as their stipulation
in tender requirements may deter some reputable
contractors from undertaking the construction, and
may also have no special deterrent effect if it can be
predicted that in all likelihood they will be reduced in
legal proceedings. Furthermore, when accepting the
provision of harsh penalties in the contract, contractors
may as a counterbalance increase their safety margins
in respect of the performances undertaken (e.g. by
fixing later dates for completion, or lower guaranteed
performance standards or by over-designing the works).
Where a legal system permits an agreed sum only to
serve as compensation, parties should attempt to
estimate as accurately as possible the loss which the
purchaser is likely to suffer. Any records relating to the
basis of the estimate and the calculations should be
preserved, as evidence that the sum was not fixed
arbitrarily.

D. Ceiling on recovery ofagreed sum

12. The liquidated damages or penalties are often
fixed by way of increments, a fixed amount being due
per unit of delay or per unit by which performance
standards are not met. Very often, however, the
function of liquidated damages or penalties as imposing
a limitation on liability is emphasized by placing a
ceiling on the amount to which the agreed sum can
increase.4 A contractor may be unwilling to accept
liability without a ceiling, and the provision of a ceiling
may tend to a reduction of the price. A purchaser
should, however, only agree to a ceiling after careful
consideration, as he may suffer serious uncompensated
loss after the ceiling is reached. Where a contractor
insists on an unreasonably low ceiling, or on un
reasonably low agreed sums, the purchaser should
consider whether, despite the difficulties and costs
associated with recovery under it, he would find it more
beneficial to rely on the general law of damages.

13. In regard to a ceiling, parties may wish to consider
whether the limitation created by the ceiling should be
absolute, or be excluded in certain cases. Parties may
wish to consider the insertion of a provision under
which the ceiling is excluded, for example, where loss
results from a failure commited with the intent to cause
loss.5

14. What remedies the purchaser might have if delay
continues after the ceiling is reached should also be

4I1lustrative provision

"(4) The amount recoverable under paragraph (I) of this clause
shall not exceed a maximum of [$]."

5Illustrative provision

"(5) The maximum specified in paragraph (4) of this clause shall
not apply to a failure to perform with the intent to cause loss."

(This approach to the exclusion of the limitation of liability is also
adopted in the United Nations Convention on the Carriage of Goods
by Sea, 1978, article 8 (I) (A/CONF.89/13; Yearbook 1981, part three,
I, B).)

settled. If the legal system in question permits enforced
performance, such a right would exist from the time
delay commenced, and would continue even after the
ceiling is reached. With respect to the right to recover
damages, a possible approach is to provide that, after
the ceiling is reached, the purchaser is entitled to
recover damages for loss suffered by non-completion
after the date on which the ceiling was reached. He
should also be entitled to terminate the contract (see
paragraph 21, below, and the illustrative provision
appended thereto).

E. Obtaining agreed sum

15. The liquidated damages or penalty clause should
entitle the purchaser to recover from the contractor the
agreed sum in the event of failure of performance. Since
legal proceedings for recovery entail time and expense,
it· is normal practice for the contract to authorize the
purchaser to deduct the agreed sum from funds of the
contractor in the hands of the purchaser (e.g. a deposit)
or from funds due from the purchaser to the contractor
(e.g. the price). The clause should clarify that deduction
is an optional mode of obtaining the agreed sum.
Where the same purchaser and contractor have entered
into more than one contract with each other, each
contract might authorize deduction from funds due
under the other contract or contracts.6 The purchaser
can enhance the certainty of obtaining the agreed sum
through provisions in the contract that the contractor
must arrange for· a financial institution to open in
favour of the purchaser a guarantee in respect of the
performance for failure of which the sum is stipulated,
and that in the event of a failure of performance the
purchaser can claim the agreed sum from the financial
institution.

F. Liquidated damages and penalty clauses for delay

16. In works contracts liquidated damages and penal
ties are most commonly stipulated for delay in per
formance by the contractor. In some cases, however,
difficulties arise under some legal systems because the
date originally fixed for performance may become
inoperative. This can happen either because of a breach
of obligation by the purchaser (e.g. he hands over the
site late, or gives necessary drawings or specifications
late), or through acts of the purchaser which are not
breaches of obligation (e.g. ordering extra work under a
variation clause), or through occurrences for which
neither party is responsible (e.g. exempting impediments
preventing the contractor from performing). The result
is that the contractor is only bound to perform within a
reasonable time, and the liquidated damages or penalty
clause will also be inoperative by reference to the date

6Illustrative provision
"(6) Without prejudice to any other remedy to which the
purchaser may be entitled for recovery of the sum mentioned in
paragraph (I) of this clause, he shall be entitled to deduct such
sum, in whole or in part, from any sums due to the contractor,
either under this contract, or any other contract between the
purchaser and the contractor."
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originally fixed for performance. Accordingly the con
tract should contain a mechanism for fixing a new date
for performance (see chapter XXXII "Exemptions",
chapter XXXV "Variation clauses" and chapter XXXVII
"Suspension of construction").

17. Parties may wish to consider in what circumstances
liquidated damages or penalties are to be provided for
delay in completion of a portion of the works by a
contractor. The purchaser may wish to impose an
obligation on the contractor to complete portions of the
works by specified dates to ensure steady progress in
the construction, even though delay in completion of
the portion does not by itself cause him loss. He may

. also find it advantageous to impose an obligation to
complete a particular portion by a specified date if he
can enter and use that portion independently of the
completion of the rest of the works. It may also be
advantageous where one main contractor and some
subsidiary contractors are employed. Failure to complete
a portion on schedule by the main contractor may
result in the purchaser having to pay damages to the
subsidiary contractors whose work cannot as a result be
started on schedule.

18. The quantification of the agreed sum in such
circumstances should depend on the reason why the
portion is required to be completed by the specified
date. If the obligation is imposed only to ensure steady
progress, the agreed sum will assume the character of a
penalty, and, if the applicable law permits the imposition
of penalties, may be based on a percentage of the value
of the delayed portion. Where, however, the portion is
required to be completed by the specified date for the
other reasons noted in paragraph 17, above, the agreed
sum may assume a compensatory character, and be
quantified on the basis of the expected loss from the
delay.

19. The parties may wish to provide that liquidated
damages or penalties are provided both for delayed
completion of a portion and for delayed completion of
the whole works. In such a case, in order to quantify
the agreed sums they would have to identify separately
the loss caused by delay in completion of the portion,
and delay in completion of the whole works.

20. A related problem arises when liquidated damages
or penalties are only specified for delay in completion
of the whole works, and on the date specified for
completion certain portions are completed, although
the whole is still incomplete. In such circumstances one
approach may be for the parties to provide that the
agreed sum is to be reduced if the contractor can prove
that the purchaser's loss was less than the agreed sum.
The contractor may be able to prove this, for example,
if the purchaser has entered upon the completed
portions and is using them. Another approach, however,
is not to provide for any reduction of the agreed sum in
such circumstances, since the quantification of the
reduction may lead to those disputes and difficulties of
proof which the agreed sum was intended to eliminate.
Furthermore, if the agreed sum is to be reduced in such
circumstances to accord with the actual loss suffered by

the purchaser, it might be suggested that it should also
be increased if the actual loss suffered by the purchaser
exceeds it. The possibility of both increasing and
reducing the agreed sum could deprive it of much of its
utility.

G. Termination ofcontract and liquidated damages
and penalty clauses

21. Parties may wish to provide that, where liquidated
damages or penalties are stipulated by way of increments
with a ceiling on the amount recoverable, no termination
by the purchaser is possible in respect of the failure for
which liquidated damages or penalties are provided
until the ceiling is reached. Parties should also speci
fically provide for the effect of termination upon the
recovery of liquidated damages and penalties, and on
the ceiling. It has been suggested that termination
should not have a retrospective effect on the contract,
and that parties should preserve certain rights and
obligations in respect of performances due before
termination (see chapter XXXVIII, "Termination").
Accordingly, if a ceiling has been reached, and termina
tion occurs after the ceiling has been reached, the
termination would have no practical effect on the
operation of the liquidated damages or penalty clause.
If, however, termination by the purchaser occurs before
the ceiling is reached (e.g., if the purchaser terminates
for a failure other than the one for which the agreed
sum has been stipulated), the parties may wish to
provide that the termination does not affect the right to
recover the amount due on the date of termination, but
puts an end to the right to recover the agreed sum after
termination, and also makes the ceiling inoperative.
However, the purchaser should of course be entitled to
recover damages for loss suffered by non-performance
after the termination. 7

[A/CN.9/WG. VIWP.ll1Add.6]

Chapter XXXV. Variation clauses

Summary

Variations are often necessary in an industrial works
project. The contract should include a variation clause
permitting variations and settling the substantive and
procedural conditions under which they may be made.
It is usually in the interest of the purchaser to be able to

'Illustrative provision

"(7) (a) The purchaser shall not be entitled to terminate the
contract on the ground of the delay in completion for which the
sum payable under paragraph (I) of this clause is provided. unless
the maximum specified in paragraph (4) has been reached;

"(b) If the delay occurs for which the sum payable under
paragraph (i) of this clause is provided, and the contract is
terminated by the purchaser for reasons other than such delay
before the date when the sums payable under paragraph (I) of this
clause reach the maximum specified in paragraph (4), this clause
shall not be operative after termination, and the purchaser shall be
entitled to recover damages from the contractor for loss suffered
after that date by failure of completion."
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order variations, as long as the contractor is not unduly
prejudiced by them (paragraphs 2 and 7). Variations
which increase or reduce the equipment, materials or
services to be supplied by the contractor should result
in commensurate and reasonable adjustments in the
contract price, time for performance and other terms as
appropriate (paragraphs 4 and 5).

The clause should permit only variations which are
within the overall scope of the work (paragraphs 8
and 9). The contractor should be able to object to a
variation ordered by the purchaser if performance of it
would cause him substantial prejudice (paragraphs 10
to 14).

The variation clause should settle various procedural
matters in connection with variations.

• A variation ordered by the purchaser should be in
writing (paragraph 16).

• An objection to a variation ordered by the purchaser,
a proposed alteration to such a variation, or a
contention concerning the consequences of the
variation, should be made by the contractor in
writing within a stipulated time period (paragraph
17). The parties should attempt to resolve between
themselves any dispute concerning the variation or
its consequences, failing which the dispute should
be submissible for third-party settlement (para
graphs 19 and 20). If the parties disagree with
respect to the consequences of the variation, but not
its nature, the contractor should be obligated to
perform the variation pending the resolution of the
issue of the consequences (paragraph 19). If the
contractor objects to the variation, or proposes an
alteration to it, the variation clause should establish
when the variation must be performed pending
settlement of the dispute (paragraphs 21 and 22).

• Variations proposed by the contractor should not
be executed unless they have been agreed to in
writing by both parties (paragraphs 23 to 24).

• If an engineer is to be authorized to act on behalf of
the purchaser to order, confirm or consent to
variations, or to settle disputes between the parties
concerning variations, this authority should be set
forth in the variation clause (paragraphs 25 and 26).

• The variation clause should set forth guidelines for
determining the effect of a variation upon the
contract price. Factors to be taken into account in
determining this effect should include increases or
decreases in construction costs, overhead and profit,
the effect of a variation on other aspects of the
contract, and other losses and expenses of the
contractor (paragraphs 27 to 31). The parties should
be required to keep proper records of the cost and
expenses associated with a variation (paragraph 32).

* * *

A. General remarks

1. During the course of construction of a complex
industrial works project it is usual for situations to be

encountered which make it necessary or advisable to
vary certain aspects of the work. These situations most
often occur due to problems with the availability of
feedstock or materials. They could also result from
other unforeseen problems during construction requiring
different equipment, materials, or services, from cir
cumstances affecting the expected profitability of the
works, or from technological innovation of which the
purchaser or contractor wishes to take advantage. In
addition, the contractor may seek variations to suit his
construction techniques. Variations may be in the form
of changes in the performance required under the
contract as well as additions to or omissions from that
performance.

2. In most cases it will be the purchaser who, upon his
own initiative or the advice of his engineer, will seek
variations. Two basic approaches are possible. First,
variations sought by the purchaser could be permitted
only with the consent of the contractor, with a possible
exception for variations which do not affect the
functioning of the works (e.g. the use of a different
colour paint) which the purchaser might be permitted
to order without the consent of the contractor. Second,
the purchaser could be permitted to order all variations
unilaterally, with some exceptions and subject to certain
conditions designed to protect the contractor. It is
usually in the interest of the purchaser, as the party for
whom the works are being built and who is paying for
them, to be able to order variations unilaterally.
However, under most legal systems the purchaser will
be unable to do so unless the contract expressly
authorizes such unilateral variations.

3. To enable the purchaser to order variations, there
fore, a clause permitting this must be included in the
contract. As its essential elements, such a variation
clause should authorize the purchaser to make varia
tions, obligate the contractor to execute them, subject
to the contractor's right to object in certain circum
stances, and settle various procedural matters, such as
the requirement that variations be ordered in writing. If
an engineer is to have the power to order variations
with which the contractor must comply, this authoriza
tion should also be set forth in the variation clause.

4. In addition, the variation clause should provide for
adjustments in various terms of the contract as appro
priate, such as the price and the time for performance
by the contractor. The purchaser should be obligated to
pay a higher price to compensate the contractor for
additional work performed by him pursuant to the
variation. Similarly, the purchaser should benefit finan
cially from reductions in equipment, materials or
services to be supplied by the contractor resulting from
variations. It is important for the variation clause
specifically to provide for adjustments of the contract
price. This is particularly the ~ase .with lU?"lp-sum con
tracts, in which the contract pnce WIll remam unchanged
notwithstanding variations unless the contract expressly
provides for adjustments of the price. In un!t~price
contracts variations which change only quantItIes of
units used will automatically produce changes in the
total price to be paid by the purchaser in ac~ordance

with the number of additional or fewer umts used.
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However, other expenses or losses accruing to the
contractor would not affect the contract price unless the
contract so provides. In a cost-reimbursable contract
increases or decreases in construction costs will often,
but not always, be reflected through commensurate
changes in the total price paid by the purchaser. For
example, if the contract imposes a price ceiling,
increases in construction costs could not cause the total
price to exceed the ceiling. Here, too, other expenses or
losses of the contractor would not be reflected in price
changes unless the contract so provides.

5. An increase or reduction in the equipment, materials
or services to be supplied by the contractor may also
make it reasonable to extend or reduce the time for
performance of the contract by the contractor. Adjust
ments in other contract terms (e.g. payment conditions,
insurance and guarantees) may also be warranted.

6. This chapter discusses clauses for variations which
are within the overall scope of the works under the
contract. Changes in the overall scope of the works
itself, and alterations to the drawings and descriptive
documents affecting the overall scope of the contract,
are discussed in chapter IX, "Scope and quality of
works". Changes in the price are dealt with in this
chapter only in connection with variations; other price
revisions are discussed in chapter XV, "Price". Re
negotiation of the contract in cases of hardship is
discussed in chapter XXXIV, "Hardship clauses". For
termination by the contractor in cases of exempting
impediments see chapter XXXVIII, "Termination".

B. Variations ordered by purchaser

7. It is usually advisable for the purchaser to be able
to institute variations in respect of the equipment,
materials or services to be supplied by the contractor
regardless of whether or not the contractor agrees with
the variations. However, the variations should be
capable of being performed by the contractor, should
not impair the performance by the contractor of his
other obligations, and should not otherwise cause the
contractor undue prejudice.

1. Scope o/variations

8. The variation clause should define the scope of the
variations which it governs. The following points
should be considered in this regard. First, equipment,
materials or services which are not specifically provided
for in the contract but which the contractor is never
theless obligated to supply (e.g. when they are ancillary
to express contract specifications, necessitated by cir
cumstances which are within the risk assumed by the
contractor, or required as a result of the contractQr
having performed defectively) are not variations, and
should therefore not be governed by the variation
clause. Nor should the variation clause cover changes in
performance which are already provided for in the
contract price. In all of these cases, the contractor
should be obliged to effect the necessary changes at his
own expense and within the original time for per
formance.

9. Second, the variation clause should permit the
purchaser to order only variations which are within the
overall scope of the work. Variations which alter the
nature of the contract should require the agreement of
both parties. As a legal matter, under many legal
systems such changes are not valid without mutual
agreement. As a policy matter, the contractor should
not be compelled to execute work which is funda
mentally different from that which he originally agreed
to perform. 1

2. Right 0/ contractor to object to variations

10. There may be reasons why a contractor would not
want to execute a variation ordered by the purchaser.
For example, a variation which alters or adds to the
work which the contractor originally undertook to
perform may not be consistent with his usual construc
tion practices, may unduly prolong the completion of
the contract and thereby interfere with the performance
of his obligations in other projects, or may affect the
extent to which he can be bonded by a bonding
company. If the contractor has supplied the design for
the works and guarantees the output of the works he
could be prejudiced if he is compelled to perform a
variation which is inconsistent with the design. The
contractor should be able to object to a variation if he
would suffer substantial prejudice if he were compelled
to perform it.

11. The grounds upon which the contractor may
object to a variation, and the effect of such an
objection, should be formulated so as to balance the
right of the purchaser to have the work performed as he
wishes with the necessity to protect the contractor from
any undue prejudice which the variation may cause
him, after taking into consideration the fact that a
variation will result in adjustments in the price and time
for performance.

I Illustrative provisions

"(I) The term 'variation' as used in this clause means any
alteration to the type or amount of the equipment, materials or
services to be supplied by the contractor, whether an amendment
of, omission from, or addition thereto.
"(2) This clause does not govern alterations which the con
tractor is otherwise obligated to execute.
"(3) The purchaser may order variations and the contractor shall
execute them subject to the provisions of this clause.
"(4) No variation shall be made which by itself, or together with
other variations at any previous time made, alters the general
scope of the works under this control, and in particular the
character and nature of the works, without the written agreement
of both parties.

"(5) For any variation which increases the equipment, materials
or services which the contractor is obligated to supply under this
contract, the contractor shall be entitled to a commensurate and
reasonable increase in the contract price and in the time for
performance of this contract; and for any variation which reduces
such equipment, materials or services the purchaser shall be
entitled to a commensurate and reasonable reduction in the
contract price and in the time for performance of this contract.
However, no such adjustment in the contract price or time for
performance shall be made to the extent that such increases or
reductions in equipment, materials or services have already been
accounted for in the contract price or time for performance."
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12. The grounds for objection can be formulated in
various ways. One approach is to provide simply that
the contractor may object to the variation if he would
suffer substantial prejudice by performing the variation.
For greater certainty, and to reduce the possibility of
abuse of the clause by the contractor, the parties may
prefer to refer to specific types of prejudice which
would entitle the contractor to object.2

13. It is also possible to enable the contractor to
object to a variation if it, together with all other
variations which have previously been ordered, results
in an increase or decrease of the contract price by a
specified percentage.

14. With respect to the effect of an objection by the
contractor, it would be inconsistent with the goal of
balance described in paragraph 11, above, for the
contractor's objection to constitute a veto. The pre
ferable result is for the parties to discuss and attempt to
agree on whether, in view of the prejudice claimed by
the contractor, the variation should be required, or
whether the variation ordered by the purchaser could
be modified so as to take into account the interests of
the contractor. If the parties fail to agree, the dispute
should be submitted to an independent third party for
settlement. The specific procedures to implement this
mechanism are discussed in paragraphs 17-22, below.

3. Procedure

15. The variation clause should set forth procedural
requirements in connection with variations ordered by
the purchaser. These requirements should be designed
to minimize ambiguities and disputes, minimize inter
ruptions of the work, and protect the interests of both
parties.

(a) Variations to be in writing

16. The variation clause should require variations
governed by it to be in writing. The writing should also
advise the contractor ofany contention by the purchaser
concerning the amount by which the contract price or

2 Illustrative provisions

"The contractor may object to a variation ordered by the
purchaser:

"(a) if performance of the variations would prevent or sub
stantially prejudice the contractor from or in fulfilling any of his
other obligations under the contract;

"(b) if performance of the variation would require the con
tractor to act in breach of any enforceable undertaking or
agreement with a third party or would cause him to infringe any
patent, registered design, copyright or other protected right of any
third party;

"(c) if performance of the variation would require the con
tractor to do work or to exercise skills which are not of the kind
the contractor normally does or exercises, unless the variation may
be performed by a subcontractor and under the effective super
vision of the contractor; or

"(cl) if the variation would prevent the achievement of output
targets guaranteed by the contractor."

time for performance of the contract should be adjusted,
or as to any other adjustments in the contract. 3

(b) Response by contractor and ensuing procedwe

(i) Notification by contractor

17. A contractor who objects or suggests alterations
to a written variation ordered by the purchaser, or who
disagrees with the purchaser's contentions concerning
adjustments in the price, in the time for performance,
or in any other terms of the contract, as a result of the
variation, or who contends that adjustments should be
made in the price, time for performance, or other
contractual terms (e.g. guarantees) because of the
variation, should be required so to notify the purchaser
within a stipulated time period. The contractor should
be required to include in this notification all pertinent
information and data so that the purchaser can evaluate
the contractor's contentions. If the contractor objects to
the variation as ordered by the purchaser but considers
that it could be altered so as to accommodate the
interests of both parties, he should be required to make
such a proposal in his notification, giving all pertinent
information.4

(ii) Failure of contractor to notify

18. If the contractor fails to submit the required
notification to the purchaser within the time specified,
he should be obligated to perform the variation as
ordered by the purchaser, with such adjustments in the
price, the time to .perform, or other contract terms, as
are set forth in the purchaser's variation order. 5

3Il1ustrative provision

"All variations ordered by the purchaser under this clause shall
be in writing. Such writing shall contain any contention by the
purchaser as to the amount by which the. contract price or the time
for performance of the contract by the contractor should be
adjusted, or as to any other adjustments in the contract."

4 Illustrative provision

"If the contractor objects to a variation ordered in writing by
the purchaser, or disagrees with a contention by the purchaser
concerning the effect of the variation on the contract price, time
for performance, or other terms of the contract, or if as a result of
the variation the contractor claims an increase in the contract price
or an extension of time to perform the contract, or an adjustment
in any other terms of the contract, then within [21] days after
receiving a variation order from the purchaser, and before
performing the variation, the contractor shall despatch to the
purchaser notice in writing of such objection and claims. The
notification shall include all information and data pertinent to the
objection and claims asserted by the contractor in the notification.
If the contractor proposes any alteration of the variation as
ordered by the purchaser, this proposal, together with the effect of
the variation as altered on the contract price, the time for
performance of the contract, and any other terms of contract, and
all information and data pertinent thereto, shall be included in the
notification."
5Il1ustrative provision

"If the contractor fails to despatch to the purchaser a
notification as provided in the preceeding paragraph within the
time provided therein, then upon the expiry of the said ti~e period
the contractor shall be obligated to perform the vanatlOn as
ordered by the purchaser, and the contract price, time for
performance of the contract and/or any other terms of the
contract shall be adjusted in accordance With the contentions of
the purchaser, if any, as set forth in the writing containing the
variation."
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(iii) Contractor's concurrence with variation but not its
effects6

19. When the contractor submits a timely notification
to the purchaser a number of possibilities exist. If the
contractor does not object or propose an alteration to
the variation, but disagrees with the contentions by the
purchaser concerning the effects of the variation on the
price, time for performance or other contractual terms
or if the contractor claims an increase in the contrac~
price, an extension of time to perform, or an adjustment
10 another term of the contract, he should be obligated
to perform the variation, and the differences between
the parties concerning the adjustments to be made
s~ould be settled by the parties, or, failing that, by
dispute settlement proceedings.

(iv) Contractor's objection to or proposal
to alter variation

20. If the contractor proposes an alteration to a
variation ordered by the purchaser, the parties should
en~eavour t? settle the variation and its effects, failing
W.hlCh the dispute should be referable for resolution by
dispute settlement proceedings. An objection by the
contractor to the variation should also be referrable for
resolution by dispute settlement proceedings.

(v) Performance of variation pending settlement
of dispute

21. In order to prevent such proceedings from delaying
the progress of the work, there should be some
mechanism for requiring the contractor to perform the

6 Illustrative provisions

"(I) If the contractor does not object, or propose an alteration,
to the variation ordered by the purchaser, but in a timely written
notification to the purchaser disagrees with a contention by the
purchaser concerning the effect of the variation on the contract
price, time for performance or other terms of the contract, or
claims an increase in the contract price, an extension of time to
perform the contract, or an adjustment in any other terms of the
contract, the contractor shall be obligated to perform the variation
forthwith unless the purchaser orders the contractor to postpone
such performance to some future date, and the parties shall
endeavour to agree upon the effects of the variation on the
contract price, the time for performance of the contract, or other
contract terms as a result of the variation. Failing such agreement
the dispute may be submitted by either party for resolution in
accordance with [the dispute settlement provisions of the contract].

"(2) If the contractor proposes in his notification an alteration
of the variation ordered by the purchaser, the parties shall
endeavour to agree upon the variation and upon the effects of the
variation on the contract price, time for performance of the
contract or any other terms of the contract. Failing such
agreement the dispute may be submitted by either party for
resolution in accordance with [the dispute settlement provisions of
the contract].
"(3) If the contractor objects to the variation, the dispute may be
submitted by either party for resolution in accordance with [the
dispute settlement provisions of the contract].
"(4) Pending settlement of a dispute concerning the nature or
scope of a variation, and unless the purchaser orders the
contractor to postpone such performance, the contractor shall be
obligated to perform the variation forthwith [, if the [arbitrators]
[engineer] determine that a delay will prejudice the satisfactory
completion of the work or will otherwise significantly prejudice the
purchaser]. "

variation as ordered by the purchaser pending settlement
of the dispute. Either the contractor could always be
obligated to perform the variation pending settlement
of the dispute, or he could be required to do so if the
arbitrators who are to resolve the dispute, or an
independent engineer, if any, determine that a delay will
prejudice the satisfactory completion of the work or
will otherwise prejudice the purchaser.

22. However, in some cases it may be advisable for
the purchaser not to insist upon performance of the
variation until the disputes relating to the variation (e.g.
concerning the price) have been settled. The contract
should therefore permit the purchaser to order the
contractor to postpone performance of the variation to
some future date.6

C. Variations proposed by contractor

23. There may be cases in which the contractor will
wish to propose variations in the work, in order, for
example, to facilitate construction, to take advantage of
price differentials in materials, or to incorporate inno
vations.

24. Variations proposed by the contractor should not
be executed unless they have been agreed to in writing
by both parties. 7 Except in unusual cases the purchaser
should be able to receive what he has contracted for
even if the contractor considers that a variation would
be preferable, and the purchaser should not be com
pelled to accept price increases or interruptions of the
work because of changes in work to which he has not
agreed. For those situations in which the contractor, for
reasons which do not result from his breach and are not
within the risks assumed by him, cannot perform the
work as specified in the contract, or if he would be
prejudiced if the work is not varied, he may rely on
other mechanisms and remedies under the contract,
such as exemption, renegotiation, or termination (for
discussions of these mechanisms and remedies see
chapters XXXII, "Exemptions"; XXXIV, "Hardship
clauses"; and XXXVIII, "Termination").

D. Role ofengineer

25. If an engineer is to play a significant role in the
contract on behalf of the purchaser (see chapter XVII,
"Consulting engineer"), one of his functions might be
to determine the necessity for variation orders and to
issue such orders on behalf of the purchaser, and to
perform other acts in connection therewith, as described
in the preceding paragraphs. The nature and extent of
the engineer's authority should be specified in the
variation clause in order to avoid questions and
disputes about his authority. If any act, such as the

7Illustrative provision

"The contractor may propose variations to the purchaser. No
such variation shall be executed unless it has been agreed to in
writing by both parties."
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signing or confirmation of variation orders, or deciding
on variations proposed by the contractor, are to be
performed by the engineer, the provisions dealing with
such acts should make specific reference to the engineer.

26. In some contracts the engineer might be given an
independent role (see chapter XVII, "Consulting en
gineer"). In such contracts certain functions which the
parties consider appropriate for an independent entity
might be delegated to the engineer. These might include
determining whether the contractor should perform a
variation pending the resolution of a dispute concerning
the variation, or issuing rulings on objections by the
contractor to variations or determining the effects of
variations on the contract price, the time for per
formance, or on another contract term. Such rulings
could be subject to review in accordance with the
dispute settlement mechanism in the contract.

E. Guidelines for effect of variations on contract price

27. A variation should often result in a reasonable
adjustment of the contract price. It would be useful for
the contract to contain guidelines to assist in the
determination of the required amount of adjustment of
the contract price. These guidelines could assist the
parties in reaching agreement on this issue, and could
provide criteria to be applied by arbitrators or an
engineer when the parties cannot agree.

28. Some contracts may contain a schedule of prices
for particular types of work or materials. Such contracts
might provide that increases or decreases in specified
equipment, materials or services shall be valued in
accordance with prices set forth in the schedule.
However, it might not always be appropriate to use
these prices. For example, prices specified for particular
types of work may be based upon the work being
performed in a particular sequence, and a variation in
this sequence may make the prices inappropriate. In
addition, the contractor's overhead and profit may be
distributed unevenly among the prices designated for
various items, and a valuation of variations in the
quantities of particular items based on these prices may
take excessive or insufficient account of overhead or
profit. Therefore, if variations in items specified in a
contract schedule are to be valued in accordance with
prices designated in a schedule, provision should be
made for departing from these prices in cases where, for
reasons similar to those just discussed, these prices
would be inappropriate.

29. If the contract contains a schedule of prices for
equipment, materials and services and variations occur
in items which are not specified in the schedule, the
prices designated in the schedule could be used as a
basis for the valuation of the variation if it is reasonable
to do so (as when the items which are the subject of the
variation are analogous to items specified in the
schedule).

30. When the contract contains a schedule but it is not
employed to determine the adjustment in the contract
price, the adjustment should be based upon changes in
costs, plus the following additional factors: 8

(a) Increments for overhead and profit in respect of
varied work should be added or deducted, as appro
priate;

(b) A variation of one aspect of the contract may
affect the prices of other aspects. For example, during
an interruption of a particular construction process
caused by a variation, the prices of materials to be used
in connection with other elements of the work may rise.
Such effects should also be taken into consideration;

(c) Other losses and expenses incurred by the
contractor, such as losses resulting from an interruption
of construction, and expenses incurred for terminating
subcontractors if work is omitted, should be taken into
consideration.

31. When the contract does not contain a schedule,
the adjustment in the contract price should be based
upon the factors referred to in paragraph 30, above.

32. In order to facilitate the determination of costs
each party should be required to keep and produce
appropriate accurate records relating to such costs
incurred by him.9

8Illustrative provisions
"(1) The following principles shall be applied by the parties, or, if
the parties cannot agree, by the [engineer] [arbitrators], in
determining the effect of a variation on the contract price.

"(2) If the equipment, materials or services which have been
varied are identical in character to and supplied under the same
conditions as equipment, materials or services specified in [the
schedule], then the prices therein for such equipment, materials, or
services shall be applied, unless a party proves that he would suffer
substantial prejudice if such prices were applied, in which case the
effect of the variation on the contract price shall be based upon
such of the factors in paragraph (4), below, as may be appropriate.

"(3) If the equipment, materials or services which have been
varied are not of such identical character or executed under such
same conditions, the prices in [the schedule] shall be applied
whenever reasonable. If a party proves that it is not reasonable to
apply such prices then the effect of the variation upon the contract
price shall be based upon such of the factors in paragraph (4),
below, as may be appropriate.

"(4) The factors referred to in paragraphs (2) and (3), above, are
the following:

"(a) the actual cost of varied equipment, materials or services
(or, in the case of omitted equipment or materials, the market cost
thereof);

"(b) reasonable profit;
"(c) any financial effects of a variation upon other aspects of

the work to be performed by the contractor;
"(d) any costs and expenses accruing to the contractor from an

interruption of work resulting from a variation;
"(e) any other costs and expenses accruing to the contractor as

a result of the variation;
"(j) any other factors which it would be equitable to take into

consideration with respect to the variation."

9Illustrative provision
"Each party shall keep and present to the ot~er party, wh~n

required, proper records of all costs and expenses IOcurred by him
in connection with all variations."
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Chapter XXXVI. Assignment

Summary

An assignment clause should deal with assignment of
the contract (substitution of a third party for a party to
the contract), and assignment by a party of certain
specific rights and obligations under the contract.
Neither party should be able to assign the contract
without the consent of the other (paragraph 3). The
assignment of specific rights and obligations should in
general also require the consent of the other party, but
an exception may be made for assignments by the
contractor of his right to receive payments from the
purchaser (paragraph 6). If such an exception is made
the interests of the purchaser may be protected by
enabling him to prevent the assignment on reasonable
and substantial grounds (paragraph 7).

The assignment clause should contain provisions to
ensure that the contractual rights of the non-assigning
party are not diminished or extinguished by the
assignment. This should be done by making the
assignee subject to the same obligations and remedies as
was the contracting party (paragraph 9), and by
enabling the non-assigning party to subject his consent
to conditions (paragraph 10).

The assignment clause should also contain other
provisions designed to safeguard the interests of the
parties. Such provisions include the following:

• A requirement that a consent to an assignment be in
writing (paragraph 11);

• A requirement that the assigning party notify the
other party of an assignment (paragraph 12);

• A provision that in the event of violation of the
clause the non-assigning party shall be able to
disregard the assignment (paragraph 13).

* * *

A. General remarks

1. The concept of assignment as considered in this
chapter covers both assignment of the contract in its
entirety, whereby a new party is substituted for one of
the original parties to the contract, and assignment of
certain specific rights and obligations under the con
tract. 1

2. Most legal systems contain rules governing the right
of a party to assign the contract and certain of his
rights and obligations under the contract, as well as the
legal effects of an assignment. However, it is usually
possible for the parties to supersede these rules by
stipulating in the contract the terms and conditions
under which an assignment may be made.

'Subcontracting, which, strictly speaking, is not an assignment of
obligations, is discussed in chapter XXVIII, "Third parties employed
in execution of contract".

3. Assignment of the contract by either party without
the consent of the other should be prohibited. A
contractual relationship between parties to a works
contract is usually based upon mutual confidence
between the parties. In particular, the purchaser nor
mally selects a contractor because of the contractor's
skill and experience, his reputation, his financial
strength, and similar factors personal to the contractor.
Significant problems could arise for the purchaser if,
for example, the contractor were able to assign the
contract to a third party which does not possess the
same degree of skill and expertise as the contractor.
Similarly, the purchaser could suffer if the contractor
assigned the contract to a subsidiary which had no
assets or financial resources of its own from which
damages could be paid to the purchaser in the event of
a breach. The substitution of a new party may result in
significant disruption of the work programme, as well
as of other aspects of the contract. For these reasons,
an assignment of the contract should be permitted only
with the consent of the non-assigning party. 2

C. Assignment ofspecific contractual rights
and obligations

4. There are a number of situations in which a party
may wish to assign specific rights under the contract
without assigning the contract in its entirety. For
example, a purchaser may wish to sell his rights to the
works to a third party prior to completion, under an
arrangement in which the third party is to pay the
purchase price to the purchaser, and the purchaser is to
remain bound to pay the contract price to the con
tractor. A contractor may often wish to assign his rights
to receive payments under the contract, in order to
obtain financing.

5. The assignment of rights should entail that the
assignee is subject to the rights and remedies of the
non-assigning party affecting the rights assigned. For
example, a sale of the plant by the purchaser prior to
their completion should be subject to modifications in
construction which may be provided for under the
hardship or variation clauses of the contract; such sale
should also be subject to the exemptions clause.
Similarly, an assignment by the contractor of his right
to receive payments from the purchaser should be
subject to a right of the purchaser to set-off against
such sums which the purchaser is to receive from the
contractor.

6. For reasons similar to those discussed in connection
with the assignment of a contract in its entirety, a party

2Illustrative provisions
"(1) For the purposes of the following paragraph an assignment
of this contract shall mean an assignment by a party of all his
rights and obligations under the contract.

"(2) Neither party to this contract shall assign this contract
without the prior consent of the other party."
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should not normally be able to assign specific rights
and obligations under the contract unless the other
party consents to the assignment. An exception to this
principle may be made in the case of an assignment by
the contractor of his right to receive payment from the
purchaser. Contractors often find it necessary to make
such an assignment in order to borrow funds or obtain
financing needed to purchase equipment and supplies,
to pay labour or cover other costs of performing the
contract, or to benefit from an export credit guarantee
scheme. The parties may consider it appropriate to
permit such an assignment without requiring the
consent of the purchaser. If so, in the case of
assignments for the purpose of borrowing funds or
obtaining financing, the parties should consider whether
the requirement of consent should be dispensed with for
assignments to creditors of all types, or whether it
should be dispensed with only in the case of assign
ments to banks or similar institutions.

7. If such an assignment by the contractor is to be
permitted without the consent of the purchaser, the
parties may wish to provide a means of protecting the
purchaser against substantial prejudice which could
result from such an assignment. This could be accom
plished by requiring the contractor to notify the purchaser
of the proposed assignment, and allowing the purchaser
to prevent the assignment if he has reasonable and
substantial grounds for doing SO.3 A dispute between
the parties as to whether the grounds are reasonable
and substantial would be settled under the general
dispute settlement provisions of the contract.

D. Provisions to safeguard interests ofparties

8. There are various provisions which could be in
corporated in the assignment clause in order to safe
guard the interests of the parties. Examples of such
provisions are discussed in the following paragraphs.

1. Preservation of rights ofnon-assigning party

9. The contract should ensure that the contractual
rights of the non-assigning party are not diminished or

J Illustrative provisions

"( I) Except as provided in the following subparagraphs, neither
party shall assign any of his rights or obligations under this
contract to a third party without the prior consent of the non
assigning party.

"(2) If the contractor desires to assign his right to receive
payments from the purchaser under this contract for the purpose
of borrowing funds or obtaining financing [from banks or similar
institutions], or to benefit from an export credit guarantee scheme,
or for similar purposes, he shall so notify the purchaser in writing,
and shall specify in the notice the sums desired to be assigned and
the name and address of the assignee.

"(3) The contractor shall be permitted to make the assignment as
described in the notice after [14] days following delivery of the
notice to the purchaser unless within such [14] day period the
purchaser delivers to the contractor, in writing, an objection to the
assignment which is based upon reasonable and substantial
grounds. "

extinguished by the assignment. Two types of provisions
should be considered in this regard. First, the contract
should ensure that within the scope of the rights
assigned, the assignee will be subject to the same
contractual obligations and remedies as was the assign
ing party. In particular, purchasers should be aware
that if the contractor assigns his right to receive
payments, the purchaser's right to set off sums which
are due to him from the contractor against sums which
he owes to the contractor and have been assigned to a
third party will depend upon applicable law. Since the
assignee is not a party to the works contract, under
some legal systems he might not be directly bound by
provisions in that contract. Therefore, the contract
should provide that any assignment made by a party
must subject the assignee to the same rights and
remedies of the non-assigning party with respect to the
subject-matter of the assignment as the latter had with
respect to the assigning party.4

10. Second, when, as should usually be the case, an
assignment is not permitted without the prior consent
of the other party, the party giving consent may wish to
subject his consent to certain conditions. For example,
whether an assignment of the contract relieves the
assigning party from the performance of his contractual
obligations may vary depending upon the applicable
law. A party consenting to an assignment of the contract
may wish to do so only on the condition that the
assigning party remains jointly and severally liable with
the assignee for the performance of those obligations,
or that he guarantees the performance of those obliga
tions. Therefore, the contract should provide that an
assignment must subject the assignee to any conditions
contained in the consent of the non-assigning party.s

2. Consent to be in writing

11. The contract should require consent to an assign
ment to be given in writing. If the consent is subject to
conditions, these conditions should also be required to
be set forth in writing.6

4Illustrative provision

"Any assignment by a party of his rights under this contract
shall be under the express condition that the assignee shall be
bound by and subject to the same obligations and remedies under
the contract with respect to the assigned rights as was the assigning
party. In particular, and without limiting the generality of the
foregoing, any assignment by the contractor of his right to receive
payments under this contract shall be made subject to the express
condition that any set-off which would have been available to the
purchaser against such payments to the contractor shall also be
available to the purchaser in respect of such payments to be made
to the contractor's assignee."
5Illustrative provision

"When under this clause an assignment is not permitted without
the consent of a party to this contract, the consenting party may
make his consent subject to conditions, and the assignment must
subject the assignee to such conditions."
6Illustrative provision

"Any consent pursuant to the provisions of this clause shall be
given in writing. If a consent is subject to conditions, such
conditions shall be set forth in the written consent."
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3. Notification ofassignment

12. It is important for the non-assigning party to
know when an assignment has been executed. Even if
he has consented to the assignment, it is advisable for
him to receive confirmation that the assignment has in
fact occurred. The contract should therefore require the
assigning party to notify the non-assigning party of the
assignment and the date at which it becomes effective,
and identify the assignee. The assignee should not be
entitled to rights under the contract which have been
assigned until the non-assigning party has received such
notification. 7

E. Consequences ofimproper assignment

13. The contract should specify the consequences of
an assignment which violates the provisions of the
assignment clause. In such a case the non-assigning
party should be able to disregard the assignment and
continue to act, in relation to the contract and the
assigning party, as if no assignment had been made. 8

[AlCN.9/WG.V/WP.ll/Add.S]

Chapter XXXVII. Suspension of construction

Summary

This chapter deals with situations where the purchaser
may order suspension of the construction of works for
convenience or on specified grounds and where the
contractor may suspend the construction due to a
failure of performance by the purchaser.

As no developed doctrine of suspension exists in
most legal systems, parties should consider the nature
of suspension, the circumstances in which suspension
may be invoked and the legal effects of suspension.

The purchaser may be given a right to order
suspension for convenience (paragraphs 6 and 7) or

'lI/ustrative provisions
"(I) In the event of an assignment permissib.le .under this
contract, the assigning party shall notify the non-asslgmng party of
the subject-matter of the assignment, the name and address ?f the
assignee and the date at which the assignment becomes effective.

"(2) Until the non-assigning party receives the. noti~cation
required in the foregoing subparagraph he shall remam ent.ltled to
treat only the assigning party as the party to receive the
performance or to perform the obligations which are the subject of
the assignment."
811/ustrative provision

"If a party makes or purports to make an as~ig~ment in
violation of any provision of this contract, the non-asslgmng party
shall be entitled to disregard the assignment or purported
assignment and to act in relation to the contract. and to the
assigning party as if the assignment or purported assignment had
not been made."

only in certain exhaustively defined circumstances
(paragraph 8). When the purchaser orders suspension
of construction, the performance of all correlative
obligations of the purchaser should be automatically
suspended (paragraph 9).

A suspension clause for convenience may have the
advantage of allowing the purchaser time to overcome
any temporary difficulties he may have rather than
resorting to the more drastic remedy of termination of
the contract (paragraph 7). However, suspension may
also have a disruptive effect on the construction of the
works (paragraph 12). Thus, the contractor should be
able to terminate the contract if the suspension or
cumulative suspensions exceed a. sp.ecified period (para
graph 14). The purchaser should also be accountable to
the contractor for any losses suffered by the contractor,
such as costs of rented equipment which are maintained
at the site and costs incurred as a consequence of the
postponement of the completion of the works (para
graph 12). The contractor should be entitled to an
extension of time reasonably commensurate with the
suspension period for the completion of works (para
graph 11).

With regard to the contractor, it may be advisable to
give him a right of suspension in two circumstances.
First, the contractor may be given the right to suspend
construction as an alternative to the more drastic
remedy of termination in cases where a failure of
obligation by the purchaser is serious enough to justify
unilateral termination on the part of the contractor
(paragraph 16). The second instance is when a failure of
performance on the part of the purchaser affects the
construction of the works so as to make it unreasonable
for the contractor to proceed with the construction
(paragraph 17).

The parties may wish to consider whether the exercise
of the right to suspend by the contractor for failure of
performance by the purchaser should be conditioned
upon a written notice being given to the purchaser
requiring him to perform within a specified time.
However, when a failure of obligation on the part of
the purchaser makes it necessary to suspend the
construction immediately, the contractor should be
permitted to do so by giving written notice of sus
pension to the purchaser (paragraph 18).

* * *

A. General remarks

1. This chapter deals with situations where the
purchaser l may order suspension of the construction of

I Where reference is made to the purchaser, it should be noted that
such a reference includes the engineer or any person to whom the
purchaser has delegated his authority. If the engineer i~ to exercise. an
independent function, including the power of ordering suspensIOn
and settling ancillary matters, this power should be expres.sly
conferred on him in the contract (see chapter XVII, "Consultmg
engineer" ).
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works for convenience or on specified grounds and
where the contractor may suspend the construction due
to a failure of performance by the purchaser.

2. In view of the fact that no developed doctrine of
suspension exists in most legal systems, it is important
for parties to consider the nature of suspension, the
circumstances in which suspension may be invoked and
the legal effects of suspension.

3. Suspension may also occur in other contexts, and
this is considered elsewhere in the Guide. In cases of
exempting impediments, it may be necessary, as a
practical measure, to provide for automatic suspension
of the obligation to construct the works (see chap
ter XXXII, "Exemptions"). Where the contractor in
vokes a hardship clause the contract may be suspended
by the mutual agreement of the parties (see chap
ter XXXIV, "Hardship clauses").

4. A distinction should be made with an order by the
purchaser to the contractor to stop construction of
work which is defective. Although both suspension and
stoppage of construction involve a temporary inter
ruption of construction, the legal effects of such
interruptions are different. Stoppage of defective con
struction may occur where the purchaser orders the
contractor to stop using defective materials for the
construction of the works. The contractor may have to
stop the construction for some time until appropriate
materials are obtained. Since the obligation of the
contractor to perform is not suspended, the purchaser is
not liable to the contractor for losses suffered in the
stoppage, and the contractor may be liable for damages
resulting from delay in performance (see chapter XXX,
"Failure to perform"). For the legal effects of sus
pension by the purchaser considered in this chapter, see
section B, 3.

5. The mechanism of suspension involves a temporary
interruption of the construction of the works. During
suspension all construction activity to which the order
of suspension relates should be temporarily interrupted.
However, construction of other parts of the works not
affected by the suspension should continue. As the
construction is merely suspended and the contract is
not terminated, the contractor is under an obligation to
resume construction after the suspension period.

B. Suspension by purchaser

I. Suspension by purchaser for convenience

6. The parties may wish to consider whether the
purchaser, as a matter of policy, should be given the
right to order suspension of the construction of the
works for any reason. For example, he may wish to
order suspension because of a delay in obtaining cre~it

from a financial institution, or because of a delay In

obtaining a licence for the project. He may also wish to
suspend for reasons which are too delicate to be
revealed. Although the scope of a suspension for
convenience clause is wide, it is unlikely that the

purchaser would order suspension capriciously, both
because of the high costs ensuing to him of ordering
suspension (see paragraph 12, below) and because the
date for completion of the works may be postponed
(see paragraph 11, below).

7. If the right to order suspension were not available,
the purchaser might have to resort to the more drastic
remedy of termination in situations where, for the
moment, he would have no other choice but to
interrupt the construction (see termination for con
venience in chapter XXXVIII, "Termination"). On the
other hand, suspension may give him time to overcome
his difficulties even though at a high cost.

2. Suspension on specified grounds

8. The parties may, however, wish to narrow the
scope of the purchaser's right to order suspension by
providing only an exhaustive list of circumstances
where the purchaser may order suspension. Unlike
suspension for convenience where the purchaser does
not have to state his reasons, under suspension on
specified grounds, the purchaser should be required to
state the ground justifying the suspension. Therefore,
these circumstances must be clearly specified to avoid
any uncertainties in interpretation. For example, in a
contract where more than one contractor is involved,
the delay in construction by one contractor may make
it necessary for the purchaser to suspend construction
by the other contractors.

3. Some suggestions on contents ofsuspension clause

9. Provision should be made to ensure that the
contractor is not prejudiced by the suspension. Certain
ancillary matters such as the protection and preser
vation of the equipment and materials should also be
dealt with in the clause. When the purchaser orders
suspension, the performance of all correlative obli
gations of the purchaser should be automatically
suspended.

10. Suspension may be either for a definite or indefinite
period. The purchaser should be entitled to cease the
suspension by written notice to the contractor. Although
the contractor is obliged to resume construction imme
diately the suspension is over, the immediate resumption
of the construction may sometimes be difficult as, for
example, where the suspension ceases by a notice from
the purchaser to that effect. The contractor, for
example, may have already cancelled an order for
materials because of the prior order of suspension and
may have to re-order them. Therefore, the parties may
wish to stipulate in the contract for a reasonable time to
be given to the contractor to resume work in such cases.

11. The suspension may affect the work schedule and,
in some instances, the date of completion of the works.
The contractor should be entitled to an extension of
time reasonably commensurate with the suspension
period for the completion of the works. The contractor
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should notify the purchaser in writing of the period of
time he considers necessary giving detailed particulars
of the need for the extension to complete the works.
Any dispute as to the extension of time shall be settled
by the dispute settlement mechanism provided for in
the contract.

12. While the mechanism of suspension could be
useful, it may also have a disruptive effect on the
construction of the works. For example, if the con
tractor employs several subcontractors in the construc
tion of the works, suspension may prevent him from
co-ordinating their work. The financial viability of a
project may also be jeopardized due to the cost of
shutting down and restarting the works. The purchaser
should therefore be accountable to the contractor for
any losses suffered. However, the determination of the
losses could be complicated. The suspension clause
may, therefore, include an illustrative list of the usual
types of losses in this regard. Such an itemization would
also assist the purchaser in determining beforehand the
financial implications should he wish to order sus
pension. Such losses should include costs incurred for
the maintenance and protection of the works, equipment
and materials; costs in demobilization of personnel and
subcontractors; increased costs of equipment and mate
rials; costs of rented equipment which are maintained at
the site; costs incurred for the resumption of work;
additional overhead costs; and costs incurred as a
consequence of the postponement of the completion of
the works (for example, the contractor may have to
employ another subcontractor at a higher cost to
replace the one whose contract has come to an end and
who does not wish to renew his service). The clause
should also obligate the parties to consult each other on
how to reduce the losses.

13. An extension of time to complete the works may
prevent the contractor from performing other contracts.
The parties should consider whether the purchaser
should be obligated to compensate the contractor for
profits which the contractor was unable to earn under
those contracts.

14. The parties may further agree that if the suspension
extends beyond a specified period, the contractor
should be entitled to terminate the contract. Extension
beyond the specified period may occur either through a
single suspension, or through the cumulation of periods
of suspension occurring at different times, whether such
periods are in respect of the same portion of the
construction or different portions. This specified period
should not be unduly long. Even though the purchaser is
liable for certain losses suffered by the contractor, he
may still be prejudiced if he is required to maintain his
commitment to the project indefinitely or for a long
period. The purpose of stating a specified period is to
empower the contractor to terminate the contract if the
suspension exceeds this period. The contract should
therefore provide the contractor with an option to
terminate if the suspension or cumulative suspensions
exceed this period. If the contract is terminated, the
termination should be regarded as on the same basis as
termination for the convenience of the purchaser in

respect of the liability for loss caused by the termination
(see chapter XXXVIII, "Termination").2

21llustrative clause
"(1) The purchaser may at any time order suspension of the
construction of the works or any portion thereof by giving written
notice to the contractor specifying the construction or any portion
thereof to be suspended and the effective date of suspension. The
purchaser is not required to state his reasons for the suspension.
The suspension shall not affect the validity of the contract."
or

"(I) The purchaser may at any time on any of the grounds
specified in the contract order suspension of the construction of
the works or any portion thereof. He shall give written notice to
the contractor specifying the construction or any portion thereof
to be suspended and state the grounds for the suspension and the
effective date of suspension. The suspension shall not affect the
validity of the contract.

"(2) The contractor shall interrupt the construction or any
portion thereof, from the effective date of suspension specified in
the notice or as soon as possible. However, he shall continue to
perform the unsuspended portion of the construction, if any.

"(3) When the construction of the works or any portion thereof
is suspended, the performance of all correlative obligations of the
purchaser shall automatically be suspended, and the purchaser
shall not be obliged to perform such obligations during the period
of suspension.

"(4) The contractor shall take necessary measures needed for the
protection and preservation of the equipment and materials on the
site during the suspension or, if the purchaser wishes to take such
measures, shall inform the purchaser what measures should be
taken by him. During the period of suspension, the contractor
shall not remove from the site any of the equipment or materials
without the consent of the purchaser.

"(5) Suspension may be either for a definite or indefinite period.
Subject to paragraph (9), of this clause, the contractor shall resume
construction of the suspended construction immediately, or, if that
is not possible, within a reasonable time after the suspension ceases
whether by the expiry of the specified period or by a written notice
from the purchaser. The purchaser shall also resume the per
formance of his correlative obligations.

"(6) The contractor shall be entitled to an extension of time
reasonably commensurate with the period of suspension for the
completion of the works. The contractor shall notify the purchaser in
writing of the extended period of time he considers necessary giving
detailed particulars of the need for the extension to complete the
works. Any dispute as to the extension of time shall be settled by [the
dispute settlement mechanism provided for in the contract].

"(7) The purchaser shall pay the contractor compensation for
any losses suffered by the contractor. Such losses shall include in
particular the following: costs incurred for the maintenance and
protection of the works, equipment and materials; costs in
demobilization of personnel and subcontractors; increased costs of
equipment and raw materials; costs of rented equipment which is
maintained at the site; costs incurred for the resumption of work;
additional overhead costs; and costs incurred as a consequence of
the postponement of the completion of the works. The parties shall
consult each other regularly during the period of suspension on
how to reduce the losses.

"(8) The purchaser shall not be liable to compensate the
contractor for profits which the contractor was unable to earn
under contracts which he was unable to perform as a result of the
extended time needed to complete the works due to the suspension.

"(9) If the suspension or cumulative suspensions continue for a
period exceeding [ 1days, the contractor is entitled to terminate
the contract, and he is entitled to be compensated as in the case of
termination of the contract for convenience by the purchaser for
loss caused by the termination. Such cumulative suspensions shall
consist of the totality of the periods of suspension occurring at
different times, whether such periods are in respect of the same
portion of the construction or different portions of construction."
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15. The right of suspension for convenience should
not be available to the contractor as he is in an entirely
different position from that of the purchaser. The
contractor is engaged by the purchaser to construct the
works and he should complete it despite difficulties,
financial or otherwise. Even where there is a failure of
performance by the purchaser, it should in principle not
be possible for the contractor to resort to suspension, as
other remedies, such as damages, would ordinarily be
adequate to compensate him for such failure. There are,
however, two situations in which suspension may serve
a useful function (see paragraphs 16 and 17, below).

C. Suspension by contractor

16. First, the contractor may be given the right to
suspend construction as an alternative to the more
drastic remedy of termination in cases where a failure
of obligation by the purchaser is serious enough to
justify unilateral termination on the part of the con
tractor. An example where suspension might be used as
a remedy is a case of non-payment of a contract sum
due from the purchaser. Such non-payment may be
considered serious enough to justify termination. The
parties may wish to provide for the option of suspension
as a possible means of exerting pressure for performance
before the contractor exercises the right of termination
(see chapter XXXVIII, "Termination").

17. The second instance is when the failure of per
formance on the part of the purchaser affects the
construction of the works or a portion thereof so as to
make it unreasonable to proceed with the construction.
For example, where the purchaser supplies a defective
design and construction based on it endangers the
safety of the works or the personnel, it may be
necessary for the contractor to suspend the construction
until the design is recified.

18. The parties may wish to consider whether the
exercise of the right to suspend should be conditioned
upon the contractor giving notice to the purchaser to
perform within a specified time the obligation which he
has. failed to perform. If so, the suspension would only
be effected if the purchaser does not comply with the
request within the time specified. If, however, a failure
of performance on the part of the purchaser makes it
necessary to suspend the construction immediately, the
contractor should be permitted to do so by giving
written notice of the suspension to the purchaser.

19. It would not be practical to require the contractor
to specify the suspension period because such suspension
should last as long as the failure of obligation of the
purchaser persists. However, when the purchaser per
forms his obligation, the contractor should resume
construction immediately or, if that is not possible,
within a reasonable time.

20. With regard to the contractor's entitlement to an
extension of time for the completion of the works and

the purchaser's obligation to compensate the contractor
for losses because of the suspension, see paragraphs 11
and 12, above, respectively. The resort by the contractor
to suspension should not deprive him of any other
remedies he may have under the contract. 3

[AlCN.9/WG.V/WP.l1/Add.9]

Format of the legal guide

Introduction

1. At the fourth session of the Working Group on the
New International Economic Order, suggestions were
made relating to the format of the legal guide on
drawing up international contracts for the construction
of industrial works. l This note has been prepared in
order to assist the Working Group in its consideration
of these suggestions and other aspects of the format of
the legal guide.

2. At the previous session of the Working Group it
was suggested that the guide should be of practical
value for at least two categories of persons involved in
the negotiation and drafting of works contracts, i.e.
lawyers who are involved in actual negotiation and

3Illustrative clause

"(I) Subject to paragraphs (2) and (3) of this clause, the
contractor may suspend the construction of the works or any
portion thereof when the purchaser fails to perform an obligation
which justifies the termination of the contract, or when the failure
of performance on the part of the purchaser affects the construc
tion of the works or any portion thereof so as to make it
unreasonable to proceed with the construction. The suspension
shall not affect the validity of the contract.

"(2) Where the contractor intends to suspend the construction of
the works or any portion thereof due to a failure of performance
by the purchaser, the contractor shall give the purchaser notice in
writing informing him of the failure of performance justifying
suspension and requiring him to perform within a specified time. If
'the purchaser fails to perform within the specified time, the
contractor may suspend the construction of the works or any
portion thereof immediately by giving written notice of the
suspension to the purchaser.

"(3) If, however. a failure of performance on the part of the
purchaser makes it necessary to suspend the construction of the
works or any portion thereof immediately, the contractor may do
so by giving written notice of the suspension to the purchaser.

"(4) The suspension may last as long as the failure to perform the
obligation persists. Howeve.r, it shall in any event come to an end
when the purchaser performs his obligation, and the contractor
shall resume construction of the suspended construction im
mediately or, if that is not possible, within a reasonable time. The
contractor shall give written notice to the purchaser of the
resumption of the construction.

"(5) Identical to footnote 2, paragraph (6).

"(6) Identical to footnote 2, paragraph (7).

"(7) The resort by the contractor to suspension shall not deprive
him of any other remedies he may have under the contract."

'A/CN.91234, paras. 15,16,25-28 (Yearbook 1983. part two, IV, A).
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drafting, and businessmen or administrators who are
responsible for initiating and carrying through a project.
In order to enhance the practicality of the legal guide,
the Working Group may wish to consider the elements
of the format discussed below. In addition, it may be
noted that the secretariat will consider the appropriate
positioning of a glossary and consolidated index to the
guide.

I. Chapter summaries

3. As requested by the Working Group, sample
summaries have been included in the draft chapters
which have been prepared for the current session.2

Summaries could serve the needs of businessmen or
administrators who need to be aware of the principal
issues to be covered by a particular type of contract
clause, but who do not require a discussion of the issues
in the depth or detail contained in the text of a chapter.
For such persons the summaries could set forth the
principal issues which should be covered by a clause
and the main solutions recommended in the text of the
chapter. It is, of course, the lawyers involved in
negotiating and drafting the contract for whom the
chapter text itself is intended.

4. If the Working Group considers that summaries are
useful, it may wish to consider whether they should
appear at the beginning or at the end of each chapter. A
reader of a chapter may be assisted in understanding
the interrelationship among the issues and solutions
discussed in the chapter by being presented with a
summary of such issues and solutions before he reads
the text of the chapter. By the inclusion in the summary
of references to paragraphs in the chapter where such
items and solutions are discussed, the summary could
also assist the reader in locating in the chapter
particular issues which are of interest to him. If such a
summary is provided at the beginning of a chapter the
Working Group may wish to consider whether a table
of contents such as that described in paragraph 10,
below, would be unnecessary.

5. On the other hand, a summary at the end of the
chapter may provide a useful means of enabling one
who has read the text to synthesize the information
contained in it. Such a summary could also operate in
the nature of a check-list of points to be dealt with in
the course of negotiating or drafting a works contract.
However, if a check-list is provided at the end of each
chapter (see paragraph 8, below), a summary at that
location may not be needed.

6. Summaries, may, however, have certain disadvan
tages. In the first place, the attempt to compress the
often sophisticated discussion in the text of the chapter
for the purposes of a summary may lead to a summary
which does not adequately reflect the difficulties in the
subjects dealt with. Furthermore, because of the simpli
fication which has to be achieved for the purposes of a

2A/CN.9/WG.V/WP.ll and Add. 1-8.

summary, it may contain little that businessmen or
administrators in the industrial sector of a country do
not already know.

7. If the Working Group were to consider that
summaries are not useful, it may wish to consider
whether an outline of the contents of each chapter
could be included immediately after the title of a
chapter and before the main text commences. This
approach is sometimes adopted in the "Licensing
Guide for Developing Countries" of the World Intel
lectual Property Organization (WIPO).3 Such an outline
may make unnecessary a table of contents for the
chapter (see paragraph 10, below).

11. Check-list

8. The Working Group may wish to consider the
desirability of providing a check-list at the end of each
chapter. It could be helpful to lawyers, businessmen
and administrators to have a check-list of the issues
which should be dealt with in the clauses discussed in
each chapter. The check-list could provide references to
paragraphs in the chapter where a point mentioned in
the check-list is discussed. In addition, cross-references
to related matters in other chapters couldassist the user
of the guide in achieving necessary co-ordination
among various provisions and clauses of the contract
being negotiated or drafted. Such a check-list could also
assist the reader of a chapter in synthesizing information
which he has obtained from the chapter.

9. The Working Group may wish to consider whether
it might be preferable to provide check-lists instead of
summaries or a table of contents at the beginning of
each chapter. Check-lists could serve the same purposes
as summaries (i.e. to indicate the principal issues to be
covered by a clause and the main solutions recom
mended, and to synthesize information). In addition,
because of the concise, telegraphic style in which check
lists can be drafted, it may be possible both to deal with
the issues in less space than would be taken by a
summary, and also to focus the reader's attention on an
issue in a more pointed manner.4

3The following example of such an outline is the heading to
section D of "Part Ill: Explanatory notes and examples" of the
WIPO Guide:

"D. SCOPE OF THE LICENCE OR AGREEMENT
"(Identification of the technology necessary for the manufacture

of the product or the application of the process or for some other
given purpose; description of the technolog~ in terms of t~me ~r by
reference to specified documentation or deSignated expertise; ~ghts
conferred under the law of industrial property and laws applicable
to the use disclosure and communication of know-how; field of
use or activity for which the invention, the industrial design, the
know-how, or the trademark may be applied; specification of the
territory of manufacture, use or sale; exclusivity and non
exclusivity; acquisition or use of competing technology)."

4The WIPO Guide contains a check-list, in addition to outlines of the
contents of each chapter (see footnote 3, above). Check-lists are also
used in Guidelinesfor Contracting for Industrial Projects in Devel?ping
Countries (United Nations publication, Sales No. E. 75.II.B.3) and 10 the
Guide for Drawing up International Contracts on Consulting Engineering,
Including some Related Aspects of Technical Assistance (ECE/
TRADE/145).
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Ill. Table ofcontents at beginning ofeach chapter

10. The Working Group may wish to consider whether,
in addition to the master table of contents which will
appear at the beginning of the legal guide, it would be
helpful for each chapter to have its own table of
contents immediately preceeding the text of the chapter.
Such an individual table of contents could assist the
reader in obtaining a rapid overview of the issues
covered by the chapter to which he has turned, as well
as enable him to locate particular issues in the chapter.
The individual table of contents could be identical to
the master table; alternatively, it could be more detailed
than the master table.

IV. Possible arrangements

11. In the light of the foregoing discussion, the
following arrangements of the chapters appear to be
reasonable:

(a) Outline of contents or table of contents at the
beginning of each chapter, followed by the text of the
chapter, followed by a check-list; or

(b) Outline of contents or table of contents at the
beginning of each chapter, followed by the text of the
chapter, followed by a summary; or

(c) Summary followed by the text of the chapter, or
the text of the chapter followed by a check-list (the
table of contents of each chapter being reflected in the
master table of contents at the beginning of the legal
guide).

V. Illustrative and model provisions

12. The draft chapters prepared for the current session
of the Working Group contain illustrative provisions. 5

The Working Group may consider such provisions to
be useful as illustrations of issues referred to in the text.
These provisions may also serve as examples of how
certain solutions discussed in the text, particularly those
that are complex or may otherwise present difficulties
in drafting, might be structured.

13. The Working Group may consider it inadvisable
for illustrative provisions to be drafted to illustrate
every issue or represent every solution referred to in the
text. Many issues and solutions may be sufficiently clear
so as not to require illustration. Moreover, the text will
in many cases discuss alternative, and in some cases

'As used in the chapters of the legal guide drafted thus far, the
word "provision" refers to a portion or section of a contract clause
which deals with a particular issue in the clause; "clause" refers to a
collection of provisions which deal with a certain major topic under
the contract.

conflicting, approaches and solutions. Presenting illus
trative provisions for each such analysis or solution
could hinder and confuse the reader, rather than assist
him.

14. The Working Group may also wish to consider
whether it is desirable to include model provisions in
the legal guide. These are provisions which would be
recommended by the Commission for actual use by
parties in their contracts. There are, however, difficulties
in drafting such model provisions. The content of a
contract provision may depend upon the type of
contract in which the provision appears, and on the
subject-matter of the contract. In addition, the content
may depend on the requirements of the parties with
respect to a particular provision (e.g. the scope of an
exemption clause may depend on the particular allo
cation of risks between the parties). The Working
Group may therefore wish to authorize the secretariat
to include model clauses only when the secretariat
considers it feasible to draft such clauses.

15. If the Working Group considers illustrative or
model provisions to be desirable, it may wish to
consider where in the chapter they should be placed. In
the draft chapters prepared for this session of the
Working Group, illustrative provisions have been placed
in footnotes. Another possibility is to place illustrative
or model provisions in the text itself. A disadvantage to
the latter approach may be that a provision appearing
in the text could interrupt the progress of the reader
through the discussion. Moreover, it may be necessary,
for drafting reasons or for clarity, to present as a unit
provisions on a particular group of issues which are
discussed in various locations in the text. It would be
undesirable to locate such a unit in all portions of the
text in which the issues represented by the provisions
are discussed. If, however, the unit is located in one
place, the reader may be confused. Such a unit may,
however, be located in a footnote after the conclusion
of the discussion on the group of issues.

VI. Space for notes by users ofguide

16. The Working Group may consider it desirable for
each chapter of the legal guide to include blank spaces
in which the user could, for example, insert his own
notes concerning points to remember, cross-references to
other clauses, and rules of law applicable to the
contract being negotiated or drafted. To permit notes to
be taken immediately adjacent to the relevant portion
of the text, it may be desirable for each page of the
guide to contain extra-wide margins. As an alternative
or additional method of providing space for notes,
blank pages could be provided at the end of each
chapter.
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A. Liability of operators of transport terminals: report of the Secretary-General (A/CN.9/252)Q
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INTRODUCTION

1. The Commission, at its sixteenth session, had
before it a report of the Secretary-General on some
recent developments in the field of international trans
port of goods (A/CN.91236; Yearbook 1983, part two,

aFor consideration by the Commission see Report, chapter IV
(part one, A, above).

bReproduced in this Yearbook. part two, IV, B, as a separate
section.

v, CV That report, inter alia, described the work of the
International Institute for the Unification of Private
Law (UNIDROIT) on the liability of international
terminal operators; and discussed a preliminary draft
Convention on this subject which had been prepared by
a UNIDROIT study group.

'Report of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/l7),
para. 109 (Yearbook 1983, part one, A).
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2. After considering the report, the Commission
decided to include the topic of liability of international
terminal operators in its programme of work, to request
UNIDROIT to transmit the preliminary draft Con
vention to the Commission for its consideration, and to
assign work on the preparation of uniform rules on this
topic to a Working Group. The Commission deferred
to its seventeenth session the decision on the composition
of the Working Group. The secretariat was requested to
submit to the Commission at its seventeenth session a
study of important issues arising from the preliminary
draft Convention, and to consider in this study the
possibility of broading the scope of the uniform rules to
cover the storage and safekeeping of goods not involved
in transport. 2

3. UNIDROIT has transmitted to the Commission the
preliminary draft Convention as adopted by the
UNIDROIT Governing Council in May 1983.3 The text
of the preliminary draft Convention is contained in
annex 11 to this study. The present study, prepared in
response to the request of the Commission, discusses
some of the major issues which arise from the pre
liminary draft Convention and which may merit con
sideration in the formulation of uniform rules on the
liability of operators of transport terminals (OTTs).

4. Whether or not the application of the uniform rules
is limited to operations which are directly related to
international transport, it may be desirable in dealing
with certain issues (e.g. the standard of liability, limit of
liability, and limitation period) to keep in mind
approaches which are adopted in international trans
port conventions. For ease of reference, a table sum
marizing the approaches adopted in various major
international transport conventions is provided in
annex I to this study.

I. Scope of application of uniform rules

A. Relationship ofuniform rules
to international transport

5. A principal reason for undertaking to unify the
legal rules relating to the liability of OTTs is to fill gaps
in the liability regimes left by international transport
conventions.4 These conventions achieve a high degree
of uniformity with respect to legal rules governing the
liability of carriers for loss of and damage to goods
during carriage operations. However, the liability of

'Ibid.• para. 115.
'The preliminary draft Convention, as adopted by the Governing

Council of UNIDROIT at its 62nd session in May 1983, is titled
"Preliminary draft Convention on Operators of Transport Termi
nals" (UNIDROIT 1983, study XLIV-document 24; reproduced in
this Yearbook, part two, IV, B). The term "operators of transport
terminals" (OTTs), rather than "international terminal operators",
will be used in the balance of this study.

4See A/CN.91236, paras. 28-32 (Yearbook 1983, part two, V, C);
also, "Explanatory report on the preliminary draft Convention on
Operators of Transport Terminals" (UNIDROIT 1983, study XLIV
document 24) (hereinafter referred to as "Explanatory report")
paras. 1 and 9·10 (reproduced in this Yearbook, part two, IV, C).

non-carrying intermediaries for loss of and damage to
goods before and after carriage (which is when such
loss and damage most frequently occur), as well as
during carriage, remains governed by disparate legal
regimes under national legal systems.s It has been
considered desirable for this liability, too, to be
governed by a uniform international legal regime, in
order to give due protection to persons with interests in
cargo, and to facilitate recourse by carriers, multimodal
transport operators, freight forwarders and similar
entities against intermediaries when the former are held
liable for loss of or damage to goods in the custody of
the intermediaries.

6. With these objectives in mind, the drafters of the
UNIDROIT preliminary draft Convention restricted its
application to operations of OTTs which are related to
international carriage (article 2 (b». However, it has
been questioned whether such a restriction is desirable,
or whether all operations of OTTs, even if they are not
related to international transport, or to transport at all,
should be governed by a uniform international legal
regime. Within the UNIDROIT study group which
prepared the preliminary draft Convention it was
suggested, in favour of having the convention govern
even operations of OTTs which were not related to
international transport, that restricting the scope of
the rules to operations related to international transport
would make it difficult in some cases to determine when
an OTT's operations would be governed by the
Convention. For example, goods might be deposited in
a terminal by a customer who had not yet determined
whether they would be exported and transported
internationally, or sold domestically. Even if the cus
tomer did know, it might not be known by the OTT. In
such circumstances the OTT would not know whether
he should take out insurance to cover his liability under
the Convention. 6

7. It might be considered, however, that cases in
which a customer depositing goods in a terminal does
not know whether they will be carried in international
transport are probably not very numerous, and will
occur only with respect to goods deposited before
transport, rather than during or after transport. In any
event, if the application of the uniform rules is to be
restricted to operations of OTTs related to international
transport, it might be possible to cover those situations
in which the OTT does not know whether the goods
will be carried in international transport, by obligating
the customer to declare to the OTT that the goods are
to be carried in international transport, failing which
the operations of the OTT would not be governed by
the uniform rules. It might also be possible to subject
the operations to the uniform rules only if the OTT
knew or ought to have known that the goods had been
deposited with him in connection with international
transport.

'See A/CN.91236, paras. 22-27. See also Ramberg, "Liability of
sea terminals-some preliminary thoughts" (International Maritime
Committee, Documentation, 1975, Il); and D. Hill "Preliminary
report on the warehousing contract" (UNIDROIT 1976, study
XLIV--document 2).

'Explanatory report, para. 33.
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8. In connection with the question of whether the
uniform rules should apply only to operation of OTTs
which are related to international transport, it may also
be noted that the safekeeping of goods which is not
related to transport, or which is only remotely or
tenuously related to transport, usually does not have
foreign elements, and for these situations the existence
of disparate rules under other national legal systems
should create few problems. These transactions might
continue to be governed by local law, and there may be
no need for international harmonization of the legal
rules applicable to them. Moreover, an attempt to unify
legal rules which would also be applicable to operations
of OTTs unrelated to transport or related only to
transport of a purely local nature may encounter
significant opposition from OTTs engaged in such
operations, as well as from some States, and may
unnecessarily jeopardize the international acceptance of
uniform rules covering operations related to inter
national transport.

9. If the application of the uniform rules is to be
restricted lo operations related to international trans
port, it might be considered advisable for the rules to
establish the degree and nature of the relationship
required in order for the rules to apply. One possible
approach might be to have the rules apply only to
operations of an OTT which are performed between the
time when the goods are taken over by a carrier from
the shipper in one State and the time when the goods
are delivered to a recipient in another State. Since this
would include periods during which a carrier would be
responsible for the goods, this approach would protect
the carrier's right of recourse against the OTT. However,
under this approach the uniform rules would not apply
to some situations in which uniformity in the legal rules
governing the operations of OTTs might be thought to
be desirable, such as the safekeeping of goods for a
shipper before carriage in international transport has
begun, and the safekeeping of goods at the end of
international transport by an OTT to whom the goods
are delivered by a carrier and who acts as agent for the
recipient.

10. The preliminary draft Convention is made appli
cable to operations of OTTs which are "related to
carriage in which the place of departure and the place
of destination are situated in two different States"
(article 2 (b». The degree and nature of the relationship
are not further defined, and such a formulation could
give rise to questions in particular cases as to whether
the Convention is applicable.

B. Types ofoperators and operations to be governed
by uniform rules

11. It may be considered what types of operations
performed by an intermediary should be governed by
the uniform rules. The preliminary draft Convention
applies to operators of transport terminals, i.e. persons
acting in a capacity other than that of a carrier who
undertake against remuneration the safekeeping of
goods before, during or after carriage (article 1 (1». An

OTT would be responsible for the safekeeping of goods
from the time he has taken them in charge until their
handing over to the person entitled to take delivery of
them (article 3 (1». During this basic period of
responsibility, it appears that the OTT would be
responsible for loss of or damage to the goods whether
they occurred while the goods were in safekeeping, or
during any other operation performed by the OTT with
respect to the goods ancillary to safekeeping. In
addition, if the OTT has undertaken discharging,
loading or stowage of the goods even before or after the
basic period of responsibility, he would be responsible
for loss or damage occurring during these operations as
well (article 3 (2».

12. On the other hand, it appears that the preliminary
draft Convention does not apply to an intermediary
(such as a stevedore) who handles the goods before,
during or after carriage, but for whom safekeeping does
not constitute part of his undertaking.

13. This approach was adopted as a compromise
between creating a single, unified legal regime to cover
all handling operations taking place at any time before,
during and after carriage, whether or not these opera
tions were related to a primary obligation of safe
keeping, and restricting such a regime to safekeeping
alone. It was based on the desire to fill to the greatest
extent possible the gaps left by international transport
conventions, and to avoid enabling an OTT to escape
the application of the Convention by claiming that the
loss or damage occurred during handling operations,
rather than safekeeping. It was therefore decided not
to restrict the application of the preliminary draft
Convention to safekeeping operations alone. On the
other hand, it was considered unrealistic at the present
time to create a unified regime covering all handling
operations, whether or not they were related to safe
keeping, and that a single regime may not be suitable
for all operations. 7

14. A related issue may be whether the safekeeping of
goods and ancillary operations performed by a freight
forwarder (i.e. an intermediary who arranges for
transportation of goods for a shipper or consignee and
who may perform other services in connection with the
transportation) should be covered by the uniform legal
rules. In this regard, a distinction may be drawn
between a forwarder who acts as a principal in the
transport of goods, i.e., one who, in his own name,
assumes responsibility for the transport from the point
of receipt of the goods to the final destination,8 and one
who merely arranges for transport for the shipper, by
entering into a contract with the carrier either on behalf
of the shipper9 or on his own behalf.

15. The activities of a forwarder acting as a principal
will in many cases be governed by a combined transport
document such as the Combined Transport Bill of
Lading issued by the International Federation of

7Ibid.• paras. 36 and 37.
g"Survey of the work of international organizations in the field of

transport law: report of the Secretary-General" (A/CN.9/l72)
paras. 59-62 (Yearbook 1979. part two, V, A).

9Ibid.• paras. 54 and 55.
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Freight Forwarders Associations (FIATA),1O which has
achieved a degree of international uniformity with
respect to the liability of forwarders issuing the docu
ment. Moreover, the activities of a forwarder acting as
a principal will likely be governed by the United
Nations Convention on International Multimodal
Transport of Goods (1980) (the "Multimodal
Convention") when it comes into force. ll It may
therefore be unnecessary for the uniform rules to
govern these activities. In this regard, it may be noted
that the preliminary draft Convention specifically pre
cludes its application to one acting as a carrier (article 1
(1)),12 and that the liability of carriers is governed by
other conventions. 13 By analogous reasoning the uniform
rules might also exclude freight forwarders acting as
principals, and perhaps other similar operators, such as
multimodal transport operators. However, if a freight
forwarder acting as a principal engages and deposits
goods with an OTT during the period when the
forwarder is responsible for the goods, the operations
of the OTT should be governed by the uniform rules in
order to preserve the forwarder's right of recourse
against the OTT.

16. Where, on the other hand, the forwarder merely
arranges for transport for the shipper, he may tem
porarily store the goods in his own premises. Such
operations would not be governed by other inter
national transport conventions. Moreover, although the
safekeeping of the goods is not the primary undertaking
by forwarders in such cases, safekeeping and related
operations (e.g. pick-up and delivery of the goods) are
sometimes the major material or physical acts performed
by the forwarder (his other tasks being ministerial in
nature, such as arranging for carriage and insurance,
preparing and receiving shipping documents, and cus
toms clearance), and one during which the goods could
suffer actual loss or damage. It may therefore be
reasonable to include within the scope of the uniform
regime the safekeeping and related operations of freight
forwarders who act in this capacity.

IOThisdocument has been approved by the Joint Committee on
Intermodal Transport of the International Chamber of Commerce
(lcq, as conforming with the ICC Uniform Rules for a Combined
Transport Document.

"TD/MT/CONF.16. An exception may be when, after carriage
has ended, the forwarder holds the goods in his own facility at the
disposal of the consignee, and notifies the consignee of the arrival of
the goods, but after a reasonable time the consignee fails to collect
them. Under article 14 (2) (b) (ii) of the Multimodal Convention the
responsibility of the forwarder may terminate; if so, storage would be
subject to rules of national law .

l2See also Explanatory report, para. 24. It should be noted that
under some legal systems after a carrier unloads goods and retains
them in his own storage areas and a reasonable time for collection of
the goods by one entitled to receive them has elapsed, the carrier
ceases to be liable for the goods as a carrier, and is liable only as a
bailee. It may be questioned whether, as a consequence of the words
"other than that of a carrier" in article I (I) of the preliminary draft
Convention, a carrier whose situation under the position just
described is changed to that of a bailee would be subject to the rules
of the Convention. If not, it may be considered whether a carrier in
such a position should be made subject to the regime applicable to
OTTs.

13Pursuant to article 14, the preliminary draft Convention would
be subordinate to other international conventions relating to the
international transport of goods.

11. Issuance of document

17. The issues of whether the OTT should be obligated
to issue a document in respect of goods taken in charge
by him, and if so, the nature and contents of the
document, might be considered. Current practice in this
regard varies. In some locations documents are not
issued by an OTT. In those areas in which documents
are issued, the contents and nature of the document,
and the time of its issuance, vary considerably. 14

18. It has been suggested that requiring a document in
connection with international terminal operations in
addition to the documents covering the carriage of the
goods could be an unnecessary hindrance to the rapid
movement of goods. 15 On the other hand, it has also
been argued that there is no value in establishing a
liability regime for OTTs if no document is to be
available to prove that the goods have actually been
taken in charge. 16 In addition, a document serving as a
receipt for goods taken in charge by an OTT may be
useful in connection with claims for loss of or damage
to the goods. A document could also be useful in
connection with obtaining finance against the goods.
This is particularly true in international trade, where it
is not uncommon for a seller to ship goods to a foreign
warehouse, and for either the seller or a buyer to obtain
financing against the goods.

19. The drafter of the preliminary draft Convention
chose to require the OTT to issue a document only
upon request of the customer (article 4 (1)), on the
ground that the need for the document would vary
according to the circumstancesY

20. With regard to the question whether the document
should be negotiable, the UNIDROIT study group
which prepared the preliminary draft Convention was
unsure of the commercial need for a negotiable docu
ment. The next provides that the document may be
negotiable if the parties so agree and the applicable law
so permits (article 4 (4)).18

21. Arguments against requiring the OTT to issue a
negotiable document include the following. There are
many cases in which it is not necessary for the
document to be negotiable. The existence of a negotiable
transport document may in some cases obviate the need
for a negotiable OTT document. The problem of fraud
in connection with negotiable transport documents is
becoming increasingly serious, and the widespread
issuance of negotiable OTT documents could add to
this problem. Difficulties could arise if two documents
of title for the same goods were to be in effect at the

'4Explanatory report, para. 41 (reproduced in this Yearbook, part
two, IV, C).

IlIbid., para. 40.

16Ibid., para. 41.

I7Ibid., para. 42.

18This provision was included by UNIDROIT merely for the
purpose of stimulating discussion on the issue of negotiability, as the
UNIDROIT study group which prepared the preliminary draft
Convention felt that it did not have sufficient information to take a
final decision on the issue (ibid., para. 46).
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same time. There is a growing body of opinion that the
speed of modern international transport makes negoti
able transport documents, and the costs, time and risks
associated with them, unnecessary, and makes non
negotiable documents preferable. 19 In some cases a
negotiable document can impede the flow of goods out
of a terminal. An example is when goods deposited
together are to be released at different times or to
different persons. With a non-negotiable document,
goods could be released against orders executed by the
party to whom the document has been issued.

22. On the other hand, in order to accommodate
those situations in which the customer needs or wants a
negotiable document, it may be appropriate to require
the OTT to issue a negotiable document when the
customer requests one (compare article 4 (4) of the
preliminary draft Convention).

23. If the uniform rules were to provide for a
negotiable document, it might be desirable for pro
visions to be included dealing with various issues
arising from the negotiability of the document, such as
the position of a good-faith transferee of the document
who relies on an erroneous description of the goods in
the document, and an adjustment of rights of a good
faith transferee with the rights of a person entitled to
the goods under a transport document.

24. If the OTT is obligated to issue a document, it
might also be considered desirable for the uniform rules
to specify a time-limit within which he must do so. If
the OTT were to be obligated to issue a document in all
cases, the time-limit might begin to run from the time
he has taken over the goods. The preliminary draft
Convention does not specify a time-limit within which
the document must be issued.

25. It might also be considered whether it would be
desirable for the uniform rules to provide sanctions for
a failure of the OTT to issue a document within the
time allowed, or whether the consequences of such a
failure should be left to existing rules of national law.
Possible sanctions might include the payment of com
pensation to the customer for losses incurred by him
due to the OTT's failure, or a presumption that the
goods were received by the OTT in good condition or
as claimed by the customer. The preliminary draft
Convention does not provide for sanctions in the event
of a failure of the OTT to issue a document.

26. As to the contents of the document, the pre
liminary draft Convention requires the document to be
dated, to acknowledge receipt of the goods, and to state
the date on which the goods were taken in charge by

""Co-ordination of work: international transport documents:
report of the Secretary-General" (A/CN.91225), paras. 68-76 (Year
book 1982. part two, VI, B). For mechanisms designed to overcome
problems associated with the use of non-negotiable sea-way bills
instead of negotiable bills of lading, and in connection therewith the
simplification of documents and the role of automatic data processing
and other techniques, see ibid.. paras. 74-76.

the OTT (article 4 (1». The document need not itself
indicate the quantity or condition of the goods;
however, it must indicate "any inaccuracy or inadequacy
of any particular concerning the description of the
goods taken in charge as far as this can be ascertained
by reasonable means of checking" (article 4 (2». The
document is given prima facie evidentiary effect (article
4 (3». It may be considered whether the document
should also indicate the quantity, condition and other
relevant particulars concerning the goods, insofar as
these can be reasonably ascertained by the OTT. Where
a container is used, an OTT will often be unable to
examine goods inside the container which has been
deposited with him. In such cases, his obligation might
be therefore limited to indicating the condition of the
container.

Ill. Standard of liability

27. Various approaches may be adopted with respect
to the standard of liability to which an OTT should be
subject. If the operations of an OTT are related to
transport, one approach could be to impose on the
OTT the same standard of liability as the standard
which governs the transport to which the operations are
related. Although this approach would facilitate the
carrier's right of recourse against the OTT, it could lead
to differences in the standards of liability applicable to
OTTs whose operations are related to different modes
of transport. Moreover, such an approach would be
difficult to apply when carriage is effected by two or
more different modes of transport.

28. Another approach could be to establish a single
standard of liability to apply to all operations of OTTs
covered by the uniform rules, regardless of whether
they are related to a particular mode of transport. This
approach would have the advantage of uniformity. This
is the approach adopted by the preliminary draft
Convention. The standard adopted is presumed fault
(article 6), following the regime under the United
Nations Convention on the Carriage of Goods by Sea,
1978 (Hamburg) ("Hamburg Rules"),2° and the Multi
modal Convention (see annex I, infra).

29. The following considerations may be relevant to
the question of whether this or some other standard
may be appropriate. First, the evidence and the means
of determining the circumstances relating to loss of or
damage to the goods are likely to be within the control
of the OTT. It may therefore be appopriate for him to
bear the burden of proving that the loss or damage was
not due to his fault, rather than requiring the claimant
to prove that the loss or damage resulted from the fault
of the OTT. Second, the presumed fault standard is the
lowest standard employed in most of the major existing
international transport conventions (including those not
yet in force) (see annex I). If the uniform rules were to
adopt a lower standard than this, recourse by carriers

'0 Official Records of the United Nations Conference on the Carriage
of Goods by Sea (United Nations publication, Sales No. E.80.VIII.l)
(Yearbook 1978, part three, I, B).
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against OTTs would not be fully assured. 21 Third, since
in some modes of transport other than carriage by sea it
is customary for carriers to store goods in their own
facilities, rather than to employ OTTs, the uniform
rules will more frequently apply to OTT operations
connected with carriage by sea, or with multimodal
transport, than to operations connected with other
modes of transport. It may therefore be appropriate to
employ in the uniform rules governing the operations of
OTTs the same standard as that applicable to carriage
by sea and multimodal transport. Also for this reason,
a standard more strict than presumed fault might be
excessive for the purpose of assuring recourse against
OTTs by carriers who would principally be affected by
the uniform rules.

IV. Liability for delay

30. It may be considered whether the uniform rules
should deal with the liability of an OTT for delay in
handing over the goods. The preliminary draft Con
vention does not deal with the liability of the OTT for
delay, on the ground that the question of delay is
relevant essentially to the movement of goods, rather
than to stationary goods such as those deposited in a
terminal.22 On the other hand, the operations to be
covered by the uniform rules will in any event include
those connected with the transport of goods; the
question of delay may therefore be relevant from the
points of view both of the person entitled to receive the
goods and the carrier. The intended recipient of goods
in transport will be affected by a delay in an OTT's
handing them over (either to a carrier for transport or
to the intended recipient) just as he would be by a delay
in the transport itself. Under international transport
conventions a carrier is responsible for delay in
delivery, and he may be liable even if the delay was that
of an OTT. The question of the delay of an OTT may
therefore be relevant to the carrier from the point of
view of his recourse against the OTT if the carrier is
held liable for delay.

31. The preliminary draft Convention does, however,
provide that if an OTT does not hand over goods
within 60 days following a request by the person
entitled to receive them, the goods may be treated as
lost (article 6 (2».23 This would apparently give a
claimant a choice as to whether to claim for loss of the
goods, which would be governed by the Convention
and its limitation of liability, or to claim for delay
under national law.

21This may be illustrated by the following: a carrier is liable to a
shipper upon the basis of presumed fault (such as under the Hamburg
Rules or the Multimodal Convention). Goods are damaged while in
the custody of an OTT but within the period of the carrier's
responsibility for the goods. The standard of liability applicable to
the OTT is ordinary negligence, which must be proved by the
claimant. In such a case the carrier may be held liable to the shipper
or consignee under his stricter standard of liability but his recourse
action against the OTT may fail due to an inability to prove that the
OTT was negligent.

"Explanatory report, para. 55.

"Comparable to the Hamburg Rules, article 5 (3).

32. If the uniform rules do not deal with the issue of
delay, it will be governed by other rules of national law,
under which the liability of an OTT for consequential
damages may be extensive, or perhaps by general
conditions, which might severely restrict an OTT's
liability for delay and thus prejudice recovery by a
person entitled to receive the goods and recourse by a
carrier. Consideration might therefore be given as to
whether the uniform rules should impose liability on an
OTT for delay in handing over the goods, and whether
they should establish a financial limit to this liability.24

V. Limit of liability

33. One feature of the preliminary draft Convention
that was thought by some members of the UNIDROIT
study group to constitute an inducement to OTTs to
agree to the higher standard of liability under the
Convention is as a limit ofliability that would be difficult
to break. 25 The limit in the preliminary draft Convention
is 2.75 units of account per kilogramme (article 7).26

34. Assuming that the uniform rules are to contain
financial limits to liability for loss of or damage to the
goods, it may be considered whether the limit used in
the preliminary draft Convention is appropriate, or
whether some other limit should be used. It may be
noted, for example, that this limit is lower than limits
established in some international transport conventions
(see annex I). The preliminary draft Convention adopts
the limit contained in the Multimodal Convention27

because this limit was considered to be the most recent
expression of the will of the international community.28
A further justification for the adoption of this limit
might be that the safekeeping of goods in transport by
an entity which is not a carrier or an analogous entity
(e.g. multimodal transport operator or freight forwarder
acting as a principal) may most often occur before,
during or after carriage by sea or multimodal transport.
It may therefore be appropriate to key the limits of
liability of an OTT to the limits to which carriers in
these modes of transport would be subject. Adopting
the 2.75 units of account limit would enable full
recourse against OTTs by carriers subject to the
Multimodal Convention, as well as those subject to the

2'See Hamburg Rules, article 6 (I) (b); Multimodal Convention,
article 18 (4).

"Explanatory report, para. 13.

2·The preliminary draft Convention incorporates the unit of
account provision (defining the unit of account as the Special
Drawing Right of the International Monetary Fund) (article 13), and
the expedited procedure for revising the limits of liability (article V),
which were recommended by the Commission at its fifteenth session
(Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17(A/37/17),
para. 63; Yearbook 1982, part one, A). The unit of account provision
and two alternative provisions recommended by the Commission for
revising limits of liability (i.e. the expedited revision procedure, and
revision in accordance with changes in a price index) have also been
recommended by the General Assembly for use in international
conventions containing limit of liability provisions (resolution 37/107
of 16 December 1982; Yearbook 1982, part one, D).

"Multimodal Convention, article 18 (I).

"Explanatory report, para. 59.
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Hamburg Rules and the International Convention for
the Unification of Certain Rules of Law relating to Bills
of Lading ("Hague Rules") (both under the original
Convention and as amended), which impose lower
limits of liability.

35. Like a carrier under the Hamburg Rules and a
multim'odaV transport operator under the Multimodal
Convention,29 under the preliminary draft Convention
the OTT could agree to higher limits (article 7 (3)). An
ability of the OTT to agree to increase his limits to
those to which the carrier is subject would protect the
ability of the carrier to obtain full compensation from'
the OTT in a recourse action. It has been suggested,
however, that this possibility could make the uniform
rules less attractive to OTTs, since they could be
subjected to pressure from shipping companies to agree
to higher limits. 30

36. The question may be considered whether, and if so
under what circumstances, the limit of liability may be
broken. The preliminary draft Convention subjects the
OTT to damages in full if the loss or damage "resulted
from an act or omission of the OTT done with the
intent to cause such loss or damage, or recklessly and
with knowledge that such loss or damage would
probably result" (article 9 (1)).

37. The liability limits under the Hamburg Rules and
the Multimodal Convention are breakable only in the
event of the wilful misconduct or recklessness of the
carrier. 31 In favour of such an approach it has been
suggested that as a general rule insurance carriers prefer
limits that are difficult to break, since this enables them
to assess their risks accurately and calculate reasonable
premiums. This implies that relatively unbreakable
limits may result in premiums that are somewhat lower
than they would be with easily breakable limits. It has
also been suggested that relatively unbreakable limits
would be an inducement to OTTs to accept a standard
of liability which is more stringent than that to which
they are accustomed. 32

38. In connection with the limit of liability it might
further be questioned whether, in addition to the per
kilogramme limit, a total limit of liability per event
should be incorporated in the uniform rules. Such a
limit may be appropriate for covering cases of excessive
damage (e.g. caused by fire or explosion) against which
it would be difficult or expensive to insure. If such an
approach is adopted it might be desirable for the
uniform rules to provide a means of apportioning the
available recovery among the various claimants, in the
event the total of the damages to which they would be
entitled under the per-kilogramme limit exceed the
maximum.

29Hamburg Rules, article 6 (4); Multimodal Convention, article
18 (6).

30Explanatory report, para. 60.
31Hamburg Rules, article 8. See also Official Records of the United

Nations Conference on the Carriage of Goods by Sea (United Nations
publication, Sales No. E.80.VIII.I) part 11, Summary records of the
First Committee, 34th meeting, para. 24; Multimodal Convention,
article 21.

32Explanatory report, para. 62.

39. It might also be considered whether, as an
alternative to the per-kilogramme limit, the uniform
rules should include a per-package limit, as do the
Hamburg Rules and the Multimodal Convention. 33 An
argument against including the per-package limit has
been that the goods may arrive in a terminal in the
form of a single package, and then be broken up to be
transported further to separate destinations. 34

VI. Limitation period

40. The limitation: periQd. for bringing. an actiol1ll under
the preliminary draft Co:n'Ve11ltion is two yeliWs f'i;(i)m the
day on which the goods are handed over by the OTT,
or from the time when they may be treated as lost (see
paragraph 31, above) (article H). In determining
whether this period is appropri:ate, it may be relevant to
consider that it is equal to the periods within which
actions must be brought against carriers under the
Hamburg Rules and the Multimodal Convention, and is
longer than the limitation periods applicable to carriers
under other international transport conventions (see
annex I). It should be noted, however, that the two-year
period applicable to an action against an OTT may in
some cases bar a recourse action by a carrier or a
multimodal transport operator against an OTT. For
example, when goods are handed over by an OTT to a
carrier or a multimodal transport operator during
transport, the limitation period applicable to an action
by a cargo interest against the carrier or multimodal
transport operator would commence at the end of the
transport; the limitation period applicable to a recourse
action by the carrier or multimodal transport operator
against the OTT would commence earlier, i.e. when the
goods are handed over to the carrier or multimodal
transport operator by the OTT. With both types of
action subject to the same limitation period, the
recourse action against the OTT would be barred
before the action against the carrier or multimodal
transport operator. It may be considered whether the
limitation period in the uniform rules should contain a
provision which effectively preserves the ability of a
carrier or a multimodal transport operator to bring
such a recourse action.

41. The preliminary draft Convention does not deal
with the question of interruption or suspension of the
limitation period or other related issues. 35 For example,
in some legal systems, rules of national law may be
applied if the uniform rules are silent as to these issues.
In other legal systems the silence of the uniform rules
could be interpreted to mean that the limitation period
may not be interrupted or suspended, notwithstanding
the existence of national legal rules. From the point of
view of uniformity in the application of the limitation

33Hamburg Rules, article 6 (I); Multimodal Convention, article
18 (I).

34Explanatory report, para. 58.
35For identification of these issues, see, e.g., Convention on the

Limitation Period in the International Sale of Goods (New York,
1974), Official Records of the United Nations Conference on Prescrip
tion (Limitation) in the International Sale of Goods (United Nations
publication, Sales No. E.74.V.8) (Yearbook 1974. part three, I, Bl.
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period, it may be desirable for the uniform rules either
to provide detailed rules for the operation of the
limitation period, or to provide that these related issues
are to be resolved in accordance with national legal
rules. '

VII. Security interests in goods

42. The preliminary draft Convention grants the OTT
a security interest in gooqs taken in charge by him for
his costs and claims relating to the goods, including the
right to retain the goods and the right to sell them to
satisfy his claims (article 5).

43. If these rights are exercised by an OTT, they may
conflict with and interfere with the rights of the person
entitled to receive the goods. It might be considered
whether this is an appropriate result. For example, in
cases where an OTT engaged by a carrier retains the
goods until the carrier pays the OTT's charges, the
carrier may be liable for damages to the person entitled
to receive the goods. This may constitute sufficient
protection to that person. However, when an OTT sells
the goods to satisfy his claim against the carrier for
unpaid charges, the carrier's liability to pay damages
may not constitute adequate protection to the person
entitled to receive the goods. On the other hand, if such
rights of retention and sale are exercised by an OTT
who is engaged by, or acts as agent for, the person
entitled to receive the goods, it may not be inappropriate
for him to suffer the consequences of the retention or
sale, since the claims of the OTT leading to such actions
(e.g. non-payment of storage fees) will usually be the
responsibility of that person himself. Moreover, it may
be noted that such cases will in any event usually occur
outside the period of the carrier's responsibility.

44. In connection with conflicts such as these it may
be noted that article 14 of the preliminary draft
Convention provides, "This Convention does not modify
any rights or duties which may arise under any
international Convention relating to the international
carriage of goods". Another approach might be to leave
such matters to national law.

VIII. Issues not dealt with in the preliminary
draft Convention

45. In addition to the question of whether the uniform
rules should deal with the liability of an OTT for delay
in handing over the goods, a number of other issues
relevant to the operations and liability of OTTs are not
dealt with in the preliminary draft Convention. These
include, for example, the obligations of a customer,
such as his obligation to pay the charges of the OTT,
and to inform the OTT as to the nature of hazardous
goods or instruct him relative to their safekeeping. Nor
does it deal with the right of the OTT to dispose of
dangerous goods. The preliminary draft Convention
also does not deal with the liability of an OTT for his
failure to accept goods for safekeeping under a contract
with a customer. The intention of the drafters of the

preliminary draft Convention was to produce an outline
draft establishing a minimum set of rules governing
essentially the liability of OTTs. They anticipated that
omitted details, such as those just referred to, could be
included in the text at a later stage or, alternatively,
could be regulated by standard conditions which could
be prepared by an interested commercial organization. 36

In this regard, it may be noted that the International
Maritime Committee has been preparing a set of
standard conditions to be used by OTTs. The
UNCITRAL secretariat has been in contact with the
International Maritime Committee and has informed it
of the decisions taken by UNCITRAL at its sixteenth
session with respect to the topic of the liability of
OTTs.

IX. Form and nature of uniform rules

46. The current great disparity in legal rules governing
the liability of OTTs arises from rules of national law,
as well as from general conditions employed by OTTs
which may not be consistent with the interests of parties
under modern commercial conditions. Uniformity in
this area might be achieved by providing for uniformity
in national law through a convention or model law, and
by requiring general conditions to be consistent with
these uniform rules. Even if the uniform rules were non
mandatory (see paragraph 47, below), the existence of a
formal legal framework could constitute an increased
incentive to OTTs to follow them. It could also
legitimize provisions of general conditions which are
consistent with the uniform rules. This would benefit
both customers of OTTs and OTTs themselves, since
general conditions alone, even if they were substantially
unified, might otherwise be contrary to mandatory rules
of national law, and since advantages to OTTs under
such unified general conditions (e.g. limits of liability)
might otherwise run the risk of being struck down by
courts in some legal systems.

47. Another issue is whether the uniform rules con
tained in a convention or model law should be made
applicable to all OTTs within the State which is a party
to the convention or which enacts the model law.
Within the UNIDROIT study group that prepared the
preliminary draft Convention, the view was expressed
that if the uniform rules were mandatorily applicable to
all OTTs within a State it might be difficult for States
to overcome the pressure of professional interests not to
adhere to the text. A suggestion was therefore made
that States which wished to do so might be permitted to
apply the uniform rules only to OTTs who undertook
to be bound by them. Those favouring this view
considered that under such an approach OTTs could be
induced to "opt-in" to the uniform regime by certain
incentives, such as a moderate liability regime, a limit
to liability which would be difficult to break, a lien over
goods deposited with the OTT, and the reduced
likelihood that general conditions which conform to the
rules would be struck down by a court. However, it was
decided not to complicate the preliminary draft Con-

"Explanatory report, para. 20.
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vention at its present stage by including an "opting-in"
provision, but rather to present the uniform rules
without prejudice as to the ultimate form which the text
would assume. 37 It is submitted that the Commission
might also wish to defer its decision on the ultimate
form the uniform rules should take until after the
working group which will be entrusted with the work of
preparing draft texts finalizes its work, at which time
the Commission may be in a better position to decide
on the matter in the light of developments surrounding
the project.

X. Future work

48. With respect to the procedure to be followed in
the elaboration of uniform rules, one approach may be

37Ibid.. para. 13.

for the working group to which the work is assigned
first to review the UNIDROIT preliminary draft Con
vention with the need in mind to take decisions on the
approaches to be adopted with respect to issues
discussed in this study, and then to proceed to the
preparation of a draft set of uniform rules on the basis
of a draft which the secretariat might be requested to
prepare after such decisions have been taken.

49. With respect to the working group to which the
work should be assigned, it may be noted that the
Working Group on International Contract Practices
has recently completed its work on a model law on
international commercial arbitration, and would be
available to commence work on the liability of OTTs in
the third quarter of 1984. The working group may be
expected to be able to proceed with its work expe
ditiously, and perhaps complete a set of draft uniform
rules during the course of 1985.

ANNEX I

Selected provisions of major international transport Conventions

Convention

Carriage by sea

International Convention
for the Unification of
Certain Rules of Law
relating to Bills of Lading
(1924) ("Hague Rules")

Hague Rules as amended
by Protocol done at
Brussels on 23 February
1968 ("Hague/
Visby Rules")

Protocol amending the
International Convention
for the Unification of
Certain Rules of Law
Relating to Bills of Lading,
25 August 1924, as amended
by the Protocol of
23 February 1968 (1979)
(not yet in force)

United Nations Convention
on the Carriage of Goods
by Sea, 1978 (Hamburg)
("Hamburg Rules")
(not yet in force)

Standard ofliability

Based on duties and immunities in
articles 3 and 4; broadly, a duty of
reasonable care

Essentially as Hague Rules, above

Not applicable

Carrier liable unless he proves that he, his
servants or agents took "all measures that
could reasonably be required to avoid the
occurrence and its consequences"
(article 5 (I»

Limit of liability for
loss of or damage to

goods (per kilogramme)*

No per-kilogramme limit:
100 pounds sterling per
package or unit
(article 4 (5»

30 Poincare francs
(article 4 (5) (a»

2 units of account (SDR)
(non-IMF members which
cannot apply SDR
provision may fix limit at
30 monetary units
(I monetary unit equal to
I Poincare franc»
(article 11)

2.5 units of account (SDR)
(article 6 (I» (non-IMF
members which cannot
apply SDR provision may
fix limit at 37.5 monetary
units (I monetary unit
equal to 1 Poincare franc»
(article 26)

Limitation
period

I year (article 3 (6»

I year (article 3 (6»

Not applicable

2 years (article 20)
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Limit ofliability for
loss ofor damage to Limitation

Convention Standard ofliability goods (per kilogramme)" period

Carriage by a!r

Convention for the Carrier liable (article 18 (1): (a) unless he 250 Poincare francs 2 years (article 29)
Unification of Certain proves he and his agents have taken "all (article 22 (2»
Rules relating to necessary measures to avoid the damage
International Carriage or that it was impossible for him or them
by Air (1929) ("Warsaw to take such measures" (article 20 (1), or
Convention") (b) unless he proves that the damage was

occasioned by negligent pilotage,
negligence in handling of aircraft or in
navigation, and that in all other respects
he and his agents have taken all necessary
measures to avoid the damage
(article 20 (2»

Warsaw Convention as Warsaw Convention standard "(a)", 250 Poincare francs 2 years (article 29)
amended by Protocol done above, only (article 20) (article 22 (2»
at The Hague on
28 September 1955

Montreal Protocol No. 4 to Carrier liable unless he proves that 17 SDRs (non-IMF Not applicable
amend the Warsaw destruction, loss or damage resulted solely members which cannot
Convention as amended by from inherent defect etc., defective packing apply SDR provision may
the Protocol done at The by one other than carrier, his servants or fix limit at 250 monetary
Hague on 28 September agents, act of war or armed conflict, or act units (1 monetary unit
1955 (1975) (not yet in of public authority in connection with equal to 1 Poincare franc»
force) entry exit or transit of cargo (article IV) (article VII)

Carriage by road

Convention on the Carrier liable (article 17 (1» unless 25 Germinal francs 1 year; 3 years if
Contract for the he proves loss or damage caused by (article 23 (3» wilful misconduct
International Carriage of wrongful act or neglect of claimant, by (article 32)
Goods by Road (CMR) instructions of claimant not resulting from
(1956) wrongful act or neglect of carrier, by

inherent vice, or through "circumstances"
which the carrier could not avoid and the
consequences of which he was unable to
prevent" (article 17 (2»; or unless he
proves that loss or damages arose from an
enumerated special risk (article 17 (4»
(generally loss or damage is rebuttably
presumed to have arisen from a special
risk if carrier establishes it could have so
arisen (article 18»

Protocol to the Convention Not applicable 8.33 units of account (SDR) Not applicable
on the Contract for the (non-IMF members which
International Carriage of cannot apply SDR
Goods by Road (CMR) provision may fix limit at
(1978) 25 monetary units

(1 monetary unit equal to
1 Germinal franc»
(article 2)

Carriage by rail

Agreement concerning the Carrier liable unless he proves that loss Price of goods or declared 9 months (article 30)
International Carriage of or damage resulted from circumstances he value (articles 24, 25)
Goods by Rail (SMGS) could not avoid or consequences of
(1966) which he could not prevent or unless they

resulted from other enumerated
circumstances (article 22)

International Convention Essentially same as CMR Convention, 50 Germinal francs 1 year; 2 years if
concerning the Carriage of above (articles 27, 28) (articles 31 (1),33) wilful misconduct,
Goods by Rail (CIM) fraud, others
(1970) (article 47)
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Convention

Complementary provision
concerning method of
conversion of gold franc
under the CIM Convention
(1977)

Appendice B ala
Convention relative aux
transports internationaux
ferroviaires (COTIF) du
19 Mai 1980 (not yet in
force)

Multimodal transport

United Nations Convention
on International
Multimodal Transport of
Goods (1980) ("Multimodal
Convention") (not yet
in force)

Standard of liability

Not applicable

Same as CIM Convention, above
(articles 36, 37)

Essentially same as Hamburg Rules,
above (article 16)

Limit ofliability for
loss of or damage to

goods (per kilogramme)*

3 francs = I SDR

17 units of account (SDR)
(articles 40 (2), 42) (for
non-IMF members which
cannot apply SDR
provision the unit of
account equals 3 Germinal
francs) (article 7)

2.75 units of account (SDR)
(article 18 (I)) (non-IMF
members which cannot
apply SDR provision may
fix limit at 41.25 monetary
units (I monetary unit
equal to I Poincare franc))
(article 31)

Limitation
period

Not applicable

Same as CIM
Convention
(article 58)

2 years (article 25)

.The Poincare franc referred to in this column consists of 65 1/5 milligrammes of gold of millesimal fineness 900; the Germinal franc consists of 10/31 of a gramme
of gold of millesimal fineness 900. The relative values of these units is therefore approximately I Germinal franc = 5 Poincare francs. Most of the Conventions listed in
this chart. either in the Conventions themselves or in Protocols, contain equivalences between these units and the SDR; in general, I SDR = IS Poincare francs or
3 Germinal francs. For cases in which these provisions do not apply (e.g. to a State which is a party to a Convention but not to the Protocol which contains the
provision) there is no international agreement on the method of converting the Poincare or Germinal franc into national currencies. This has led to disparities in the
conversion of liability limits expressed in these units.

ANNEX II

For the text of annex Il see the following section B.

B. Text of preliminary draft Convention on Operators of Transport Terminalsa (A/CN.91252, annex 11)

Preamble

THE STATES PARTIES TO THE PRESENT CON
VENTION,

HAVING RECOGNIZED the desirability of deter
mining by agreement certain rules relating to the rights
and duties of operators of transport terminals and in
particular to their liability;

HAVE DECIDED to conclude a Convention for this
purpose and have thereto agreed as follows:

aUNIDROIT 1983, study XLIV, document 24.

Article 1

DEFINITIONS

For the purposes of the application of this Con
vention:

(I) "Operator of a transport terminal (OTT)" means
any person acting in a capacity other than that of a
carrier, who undertakes against remuneration the safe
keeping of goods before, during or after carriage, either
by agreement or by taking in charge such goods from a
shipper, carrier, forwarder or any other person, with a
view to their being handed over to any person entitled
to take delivery of them.
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(2) "Goods" includes any container, pallet or similar
article of transport or packaging, if not supplied by the
OTT.

Article 2

SCOPE OF APPLICATION

This Convention applies whenever the operations for
which the OTT is responsible are:

(a) performed in the territory of a Contracting
State, and

(b) related to carriage in which the place of depar
ture and the place of destination are situated in two
different States.

Article 3

PERIOD OF RESPONSIBILITY

(1) The OTT shall be responsible for the safe~

keeping of goods from the time he has taken them in
charge until their handing over to the person entitled to
take delivery of them.

(2) If the OTT has undertaken to perform or to
procure performance of discharging, loading or stowage
of the goods, even before their taking in charge or after
their being handed over, the period of responsibility
shall be extended so as to cover such additional
operations also.

Article 4

ISSUANCE OF DOCUMENT

(1) The OTT shall, at the request of the other party
to the contract issue a dated document acknowledging
receipt of the goods and stating the date on which they
were taken in charge.

(2) Such a document shall indicate any inaccuracy or
inadequacy of any particular concerning the description
of the goods taken in charge as far as this can be
ascertained by reasonable means of checking.

(3) Such a document is prima jacie evidence of the
contract for the safekeeping of goods and the taking in
charge of the goods as therein described.

(4) The document issued by the OTT may, if the
parties so agree, and the applicable national law so
permits, contain an undertaking by the OTT to deliver
the goods against surrender of the document. A
provision in the document that the goods are to be
delivered to the order of a named person or to order, or
to bearer, constitutes such an undertaking.

(5) Nothing in this Convention shall prevent the
issuing of documents by any mechanical or electronic
means, if not inconsistent with the law of the place
where the document is issued.

Article 5

SECURITY RIGHTS IN THE GOODS

(1) The OTT shall have a right of retention over the
goods he has taken in charge for costs and claims
relating to such goods, fees and warehousing rent
included. However, nothing in this Convention shall
affect the validity under national law of any contractual
arrangements extending the OTT's security in the
goods.

(2) The OTT shall not be entitled to retain the
goods he has taken in charge if a sufficient guarantee
for the sum claimed is provided or if an equivalent sum
is deposited with a mutually accepted third party or
with an official institution in the State where the
operations for which the OTT is responsible under this
Convention are performed.

(3) The OTT may, after giving timely and adequate
notice, sell or cause to be sold all or part of the goods
retained by him so as to obtain the amount necessary to
satisfy his claim.

Article 6

BASIS OF LIABILITY

(1) The OTT is liable for loss resulting from loss of
or damage to the goods for which he is responsible
under this Convention, unless he proves that he, his
servants or agents took all measures that could reason
ably be required to avoid the occurrence which caused
the loss or damage, and its consequences.

(2) If the OTT does not hand over the goods at the
request of the person entitled to take delivery of them
within a period of 60 consecutive days following such
request, the person entitled to make a claim for the loss
of the goods may treat them as lost.

(3) Where fault or neglect on the part of the OTT,
his servants or agents combines with another cause to
produce loss or damage the OTT is liable only to the
extent that the loss or damage is attributable to such
fault or neglect, provided that the OTT proves the
amount of the loss or damage not attributable thereto.

Article 7

LIMIT OF LIABILITY

(1) The liability of the OTT for loss resulting from
loss of or damage to goods according to the provisions
of article 6 is limited to an amount equivalent to 2.75
units of account per kilogramme of gross weight of the
goods lost or damaged.

(2) Unit of account means the unit of account
mentioned in article 13.

(3) The OTT may, by agreement, increase the limits
of liability provided for in paragraph 1 of this article.
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Article 8

NON-CONTRACTUAL LIABILITY

(1) The defences and limits of liability provided for
in this Convention apply in any action against the OTT
in respect of loss of or damage to goods caused by any
act or omission within the scope of the OTT's obli
gations provided for under this Convention, whether
the action is founded in contract, in tort or otherwise.

(2) If such an action is brought against a servant or
agent of the OTT, such servant or agent, if he proves
that he acted within the scope of his employment, is
entitled to avail himself of the defences and limits of
liability which the OTT is entitled to invoke under this
Convention.

(3) Except as provided in article 9, the aggregate of
the amounts recoverable from the OTT and from any
person referred to in paragraph 2 of this article shall
not exceed the limits of liability provided for in this
Convention.

Article 9

LOSS OF THE RIGHT TO LIMIT LIABILITY

(1) The OTT is not entitled to the benefit of the
limitation of liability provided for in article 7 if it is
proved that the loss or damage resulted from an act or
omission of the OTT done with the intent to cause such
loss or damage, or recklessly and with knowledge that
such loss or damage would probably result.

(2) Notwithstanding the provisions of article 8,
paragraph 2, a servant or agent of the OTT is not
entitled to the benefit of the limitation of liability
provided for in article 7 if it is proved that the loss or
damage resulted from an act or omission of such
servant or agent, done with the intent to cause such loss
or damage, or recklessly and with knowledge that such
loss or damage would probably result.

Article 10

NOTICE OF LOSS OR DAMAGE

(1) Unless notice of loss or damage, specifying the
general nature of such loss or damage, is given in
writing to the OTT not later than the working day after
the day when the goods were handed over to the person
entitled to take delivery of them, such handing over is
prima jacie evidence of the delivery by the OTT of the
goods as described in the document issued by the OTT
or, if no such document has been issued, in good
condition.

(2) Where the loss or damage is not apparent, the
provisions of paragraph 1 of this article apply corres
pondingly if notice in writing is not given within 15
consecutive days after the day when the goods were
handed over to the person entitled to take delivery of
them.

(3) If the state of the goods at the time they were
handed over to the person entitled to take delivery of
them has been the subject of a joint surveyor
inspection, notice in writing need not be given of loss or
damage ascertained during such surveyor inspection.

(4) In the case of any actual or apprehended loss or
damage the OTT and the person entitled to take
delivery of the goods must give all reasonable facilities
to each other for inspecting and tallying the goods.

Article 11

LIMITATION OF ACTIONS

(1) Any action under this Convention is time-barred
if judicial or arbitral proceedings have not been
instituted within a period of two years.

(2) The limitation period commences on the day on
which the OTT has handed over the goods or part
thereof or, in cases where no goods have been handed
over, on the last day of the period referred to in
article 6, paragraph 2.

(3) The day on which the limitation period com
mences is not included in the period.

(4) The person against whom a claim is made may
at any time during the running of the limitation period
extend that period by a declaration in writing to the
claimant. This period may be further extended by
another declaration or declarations.

(5) Provided that the provisions of another appli
cable international convention are not to the contrary,
a recourse action for indemnity by a person held liable
under this Convention may be instituted even after the
expiration of the limitation period provided for in the
preceding paragraphs if instituted within the time
allowed by the law of the State where proceedings are
instituted; however, the time allowed shall not be less
than 90 days commencing from the day when the
person instituting such action for indemnity has settled
the claim or has been served with process in the action
against himself.

Article 12

CONTRACTUAL STIPULATION

(1) Any stipulation in a contract for the safekeeping
of goods concluded by an OTT or in any document
evidencing such a contract is null and void to the extent
that it derogates, directly or indirectly, from the
provisions of this Convention. The nullity of such a
stipulation does not affect the validity of the other
provisions of the contract or document of which it
forms a part.

(2) Notwithstanding the provisions of paragraph 1
of this article, the OTT may, by agreement, increase his
responsibilities and obligations under this Convention.
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Article 13

UNIT OF ACCOUNT AND CONVERSION

(1) The unit of account referred to in article 7 of
this Convention is the Special Drawing Right as defined
by the International Monetary Fund. The amounts
mentioned in article 7 are to be expressed in the
national currency of a State according to the value of
such currency at the date of judgment or the date
agreed upon by the parties. The equivalence between
the national currency of a Contracting State which is a
member of the International Monetary Fund and the
Special Drawing Right is to be calculated in accordance
with the method of valuation applied by the Inter
national Monetary Fund in effect at the date in
question for its operations and transactions. The
equivalence between the national currency of a Con
tracting State which is not a member of the Inter
national Monetary Fund and the Special Drawing
Right is to be calculated in a manner determined by
that State.

(2) The calculation mentioned in the last sentence
of paragraph 1 is to be made in such a manner as to
express in the national currency of the Contracting
State as far as possible the same real value for amounts
in article 7 as is expressed there in units of account.
Contracting States must communicate to the Depositary
the manner of calculation at the time of signature or
when depositing their instrument of ratification,
acceptance, approval or accession and whenever there is
a change in the manner of such calculation.

Article 14

OTHER CONVENTIONS

This Convention does not modify any rights or duties
which may arise under any international convention
relating to the international carriage of goods.

Article 15

INTERPRETATION OF THE CONVENTION

(1) In the interpretation of this Convention, regard
is to be had to its international character and to the
need to promote uniformity in its application and the
observance of good faith in international trade.

(2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to
be settled in conformity with the general principles on
which it is based, or in the absence of such principles, in

conformity with the law appiicable by virtue of the
rules of private international law.

Article Y

REVISION OF THE LIMITATION AMOUNTS AND
UNIT OF ACCOUNT

(1) The Depositary shall convene a meeting of a
Committee composed of a representative from each
Contracting State to consider increasing or decreasing
the amounts in article 7:

(a) Upon the request of at least [ ] Contracting
States; or

(b) When five years have passed since the Conven
tion was opened for signature or since the Committee
last met.

(2) If the present Convention comes into force more
than five years after it was opened for signature, the
Depositary shall convene a meeting of the Committee
within the first year after it comes into force.

(3) Amendments shall be adopted by the Committee
by a [ ] majority of its members present and voting.

(4) Any amendment adopted in accordance with
paragraph 3 of this article shall be notified by the
Depositary to all Contracting States. The amendment
shall be deemed to have been accepted at the end of a
period of [6] months after it has been notified, unless
within that period not less than [one-third] of the States
that were Contracting States at the time of the adoption
of the amendment by the Committee have communi
cated to the Depositary that they do not accept the
amendment. An amendment deemed to have been
accepted in accordance with this paragraph shall enter
into force for all Contracting States [12] months after
its acceptance.

(5) A Contracting State which has not accepted an
amendment shall nevertheless be bound by it, unless
such State denounces the present Convention at least
one month before the amendment has entered into
force. Such denunciation shall take effect when the
amendment enters into force.

(6) When an amendment has been adopted by the
Committee but the [6] month period for its acceptance
has not yet expired, a State which becomes a Con
tracting State to this Convention during that period
shall be bound by the amendment if it comes into force.
A State which becomes a Contracting State to this
Convention after that period shall be bound by any
amendment which has been accepted in accordance
with paragraph 4.
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C. Explanatory report on the preliminary draft Convention on the Liability of Operators of Transport
Terminals prepared by the secretariat of UNIDROIT: note by the secretariata
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I. Background to the preliminary draft Convention

1. It was in 1960 that the subject of bailment and
warehousing contracts first appeared in UNIDROIT's
Work Programme. It had been included therein in the
context of combined transport operations since it was
here that the lack of uniform rules for the liability of
those persons into whose custody goods are entrusted,
whether before, during or after the transport operation
or operations, had made itself particularly felt. A
preliminary report on this aspect of the topic was
submitted by Professor Le Gall! in 1966 and the
Governing Council of UNIDROIT requested the Secre
tariat to: conduct an enquiry among Governments and
the appropriate organisations for the purpose of assess
ing their interest. In the subject and of giving greater
precision to its scope.

2. The outcome of these enquiries fed! the Secretariat
to the conclusion that a large amount of information
assembled by other organisations was becoming avail
able and that the gap mentioned in the preceding
paragraph was being fully brought out during the
revision work on the 1924 Convention on bills of lading
within UNCTAD and UNCITRAL. In fact, during this
work some countries, in particular developing countries,
suggested that a study should be made of the liability of
independent contractors used by maritime carriers,
especially warehousemen and storekeepers. A wish was,
therefore, expressed by some Governments that
UNIDROIT resume its study of the subject and at its
53rd session, held in Rome in February 1974, the
Governing Council decided to instruct the Secretariat
to update Professor Le Gall's report.

"This study was made available to the Commission at its
seventeenth session, together with the preliminary draft Convention,
but was not reproduced as an UNCITRAL document until later, in
time for the eighth session of the Working Group on International
Contract Practices (A/CN.9/WG.II/WP.52/Add.I).

The text of the "Explanatory report" was introduced in these
,terms:

"The mandate of the Working Group in connection with the
formulation of uniform rules on the liability of operators of
transport terminals is to base its work, inter alia, on the
Explanatory Report, which has been prepared by the Secretariat of
UNIDROIT, on the UNIDROIT preliminary draft Convention on
this subject.' Copies of the Explanatory Report, which has been
issued by UNIDROIT in English and French only, were made
available to the Commission at its seventeenth session. As noted in
the preliminary agenda for the current session of the Working
Group (A/CN.9/WG.II/WP.51), copies in those languages will
also be made available at the session of the Working Group. In
addition, for the convenience of member States and observers and
their representatives, the text of the Explanatory Report,2in one of
the two languages in which it was issued by UNIDROIT, is
contained in the annex hereto.

"'Report of the United Nations Commission on International
Trade Law on the work of its seventeenth session, Official Records
of the General Assembly, Thirty-ninth Session, Supplement No. 17
(A/39/17), para. 113 (reproduced in this Yearbook, part one, A).

"2The Explanatory Report is contained in UNIDROIT Document
1983, Study XLIV-Doe. 24, pp. 9-35."

'U.D.P. 1966-Etude: XLIV-Doe. 1.

3. In accordance with these instructions, the Secretariat
commissioned a preliminary report on the warehousing
contract from the late Dr. Donald J. Hill of the
Queen's University, Belfast.2 Dr. Hill outlined his
report to the Council at its 55th session, held in
September 1976, and the Council instructed the Secre
tariat to transmit the report to Governments and to the
organisations concerned with a request for observations
on the desirability and feasibility of preparing uniform
rules in this connection.

4. The bulk of the observations received3 favoured
continuance of work by UNIDROFT and at its 56th
session helcli in: May 19177 the Governing Council
decided to set up a Study Group, the composition of
which should reflect a balance between States with
different economic and legal systems and also between
the various modes of transport, to draw up uniform
rules on the warehousing contract.

5. The Study Group held three sessions under the
chairmanship of Professor Kurt Gronfors (Sweden),
member of the Governing Council of UNIDROIT.4 At
the first session,5 held in Rome from 10 to 12 April
1978, the Group had before it Dr. Hill's preliminary
report, as well as the analysis of the replies to the
enquiry conducted by the Secretariat. On the basis of
this documentation, the Study Group gave lengthy
consideration to such questions as the nature of a
possible future instrument on the warehousing contract,
the scope of the operations to be covered by it, the
obligations of the warehouseman and the liability
regime to which he should be subject, including rules on
limitation of liability, the obligations of the customer,
the warehouseman's lien etc. On many points a wide
measure of agreement emerged and, in accordance with
the instructions of the Group, the Secretariat prepared
the text of a preliminary draft Convention on the
liability of international terminal operators6 which was
considered by the Study Group at its second session,
held in Rome from 23 to,26 January 1979.7

6. In the course of this session, the Study Group
substantially amended the text elaborated by the
Secretariat and instructed the latter to prepare an
explanatory report for submission, together with the
revised text of the preliminary draft Convention, to the
Governing Council.

2Study XLIV-Doe. 2. UNIDROIT 1976. This report is also
reproduced in the Uniform Law Review 1978, 1,55.

3Analysed in UNIDROIT 1977, Study XLIV-Doe. 3.
<For the participants in the three sessions of the Study Group, see

the Annex hereto.
'For the report, see UNIDROIT 1978, Study XLIV-Doe. 4.
6UNIDROIT 1978, Study XLIV-Doe. 5.
'The report on this session is contained in UNIDROIT 1979,

Study XLIV-Doe. 13.
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7. At its 58th session (September 1979) the Council
decided to transmit the text of the preliminary draft
Convention to Governments and to the interested
international organisations with a request for obser
vations. Replies were received from fifteen Govern
ments and from four international organisations, most
of which expressed keen interest in the UNIDROIT
initiative. A consolidated document setting out these
observations8 was submitted to the Study Group at its
third session, held in Rome from 19 to 21 October
1981,9 In the light of these comments a substantial
number of amendments were made to the text of the
preliminary draft Convention, the revised version of
which (Study XLIV-Doc. 14) was, in accordance with
a decision of the Governing Council taken at its 6lst
session in April 1982, submitted to organisations for a
final round of observations.

8. These observations were considered by a restricted
group of members of the Council, chaired by Professor
Gr6nfors, which met on 2 and 3 May 1983 in Rome.
The text of the preliminary draft Convention on
operators of transport terminals as drawn up by this
group was approved by the Governing Council on
4 May 1983 in the course of its 62nd session.

11. General considerations

9. In embarking upon the preparation of uniform
rules governing the warehousing contract, the scope of
which was subsequently extended to deal with other
operations carried out by modern terminal operators, the
UNIDROIT Study Group recognised from the outset
that its task was one of particular difficulty, the
complexity of the problem having already been clearly
illustrated in Dr. Hill's preliminary report. Not only
was there the distinction between long-term and transit
warehousing but in addition customs and practices
differed widely among warehousemen and terminal
operators, not only as regards the conduct of their
operations but also in respect of the liability regime
applied. Then again, unlike carriage operations, ware
housing was a sphere of activity which had been left
almost exclusively within the province of national
regulation and it was to be feared that there might be
opposition to the introduction of rules designed to
bring about uniformity.

10. Notwithstanding these difficulties, a general feeling
prevailed that there was a need for the introduction of
uniform rules relating to the safekeeping of goods,
especially in the context of international carriage. This
latter subject had, to a very large extent, been regulated
by international Conventions and yet, paradoxically
perhaps, the most frequent cases of damage to, or loss
of, goods could be proved statistically to occur before
and after transport operations. In these circumstances it
seemed important to try to fill in the gaps in the
liability regime left by the existing international trans-

'UNIDROIT 1981, Study XLIV-Doe. 10.
9The report on this session is contained in UNIDROlT 1981,

Study XLIV-Doe. 13.

port law Conventions and to ensure the availability of a
recourse action to the carrier or the multimodal
transport operator against non-carrying intermediaries
such as the warehouseman or terminal operator.

11. Given these premises, the majority of the Group
was of the opinion that it would be desirable to limit
the application of the future instrument to international
operations as it was felt that unification of domestic
law, where there are substantial differences in conceptual
approach between different legal systems, might be an
unrealistic goal at the present time. A consequence of
this conclusion was the decision to deal only with the
safekeeping of goods linked to international carriage, as
it is this dynamic element alone which would permit the
delimitation of the scope of the preliminary draft
Convention in such a way as to exclude from its
application purely domestic operations as well as long
term warehousing per se. It was further agreed that the
future instrument should be applicable irrespective of
the mode, or modes, of transport preceding or fol
lowing the safekeeping, although in this connection
some of the written observations from States and
interested organisations indicated that such a Conven
tion might be of less relevance to the safekeeping of
goods in connection with carriage by road and rail and
one member of the Group suggested that if it were
finally decided to adopt a fully mandatory Convention,
then it might be wise to consider attempting to delimit
its scope of application more strictly, for example by
restricting it to operations related to carriage by certain
modes of transport only.

12. Although the regulation of international ware
housing operations was seen as the main objective of
the preliminary draft Convention, the Study Group
recognised at the same time that modern terminal
operators often undertake a number of services asso
ciated with the handling of goods, such as loading,
stowage and unloading, and while there was little
support for the idea of extending the scope of the future
instrument to cover the performance of such operations
in all cases, and thus to regulate what might be termed
the "contrat de transit", it was nevertheless agreed that
to the extent that the operator who undertakes the
safekeeping of goods also undertakes to perform or to
procure the performance of such operations, he should
be liable in the same way and on the same basis as he
would be in the performance of his obligation to ensure
the safekeeping of the goods.

13. Another question which was the subject of lengthy
discussion by the Group was that of the character of
the future instrument. While some members argued in
favour of a Convention of a traditional nature, the
provisions of which would be of a mandatory character,
others considered that it might be difficult to overcome
the pressure of the professional interests involved on
States not to adopt such a Convention and a number of
compromise solutions were considered. That enjoying
most support was one whereby those States which
wished to do so might apply the provisions of the future
instrument to all terminals operating in their territory
whereas others might make a declaration to the effect
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that they would give effect to the rules relating to the
operators of transport terminals contained in the
Convention only in respect of those operators who
expressly or impliedly undertook to apply the rules.
Those pleading in favour of this semi-mandatory
solution considered that the voluntary acceptance of the
minimum rules by operators might be obtained if the
Convention were to contain a number of incentives
such as a moderate liability regime based on that of the
Hamburg Rules, a limitation on liability which could be
broken only in highly exceptional circumstances, the
granting of a wide lien over the goods, a short
prescription period, and above all the fact that the
insertion of those rules in general conditions would be
recognised by the courts of Contracting States, whereas
they might otherwise be exposed to the risk of being
struck down in the face of the growing pressure of
consumer and users' lobbies. In the opinion, however,
of the restricted group of members of the Governing
Council which finalised the text of the preliminary draft
Convention, it would be preferable to avoid undue
complication at this stage of the elaboration of the
uniform rules, the final form of which could not be
foreseen at present. The uniform rules are therefore
presented as a preliminary draft Convention, as is
customary in UNIDROIT, but without prejudice to the
ultimate form which the instrument containing them
will assume.

14. As to the general structure of the preliminary draft
Convention, it may be stated that it is built around the
concept of the "operator of a transport terminal
(OTT)", who is defined in Article 1 as "any person
acting in a capacity other than of a carrier, who
undertakes against remuneration the safekeeping of
goods before, during or after carriage, either by
agreement or by taking in charge such goods from a
shipper, carrier, forwarder or any other person, with a
view to their being handed over to any person entitled
to take delivery of them".

15. For the uniform rules to apply, however, Article 2
lays down two further requirements, namely that the
operations for which the OTT is responsible are
performed in the territory of a Contracting State and
that they are related to carriage in which the place of
departure and the place of destination are situated in
two different States, thus providing the international
element referred to above in paragraph 11.

16. Article 3 lays down the general statement of the
responsibility of the OTT in respect of the performance
of his obligations for the safekeeping of the goods and
also indicates the period during which he shall be
liable. Paragraph 2 of the article extends the respon
sibility of the OTT to the time before the taking in
charge of the goods or after their handing over in
respect of operations of discharging, loading or stowage
of the goods which the OTT has undertaken to perform
or the performance of which he has procured.

17. Two key articles of the preliminary draft are
Articles 4 and 5. Article 4 is concerned with the
issuance by the OTT of a dated document acknow-

ledging receipt of the goods and stating the date on
which they were taken in charge. Such a document,
however, need only be issued if requested by the other
party to the contract for the safekeeping of the goods.
Article 5, which is modelled to a certain extent on
corresponding provisions of the UNIDROIT draft
Convention on the hotelkeeper's contract, deals with
the OTT's rights of retention and sale over goods.

18. Articles 6 to 15 of the preliminary draft Con
vention are based in very large measure on corres
ponding provisions of the Hamburg Rules and of the
Geneva Convention of 1980 on International Multi
modal Transport of Goods (hereafter referred to as
"the Geneva Convention") and this is true especially of
the basic liability regime (presumed fault with the
burden of proof reversed) and the rules governing
limitation of liability, availability of defences, loss of
the right to limit liability, notice of loss, prescription
and nullity of stipulations contrary to the provisions of
the Convention. As regards the question of the unit of
account the draft contains the text of the model
provisions worked out by UNCITRAL (Article 13)
while Article 14 provides that the Convention does not
modify any rights or duties which may arise under any
international Convention relating to the international
carriage of goods.

19. During the final revision of the text, the restricted
group of members of the Governing Council reached
the conclusion that it would be premature at this stage
to insert a set of draft final clauses although it
considered that it would be desirable to include a
provision, Article Y, relating to the revision of the
limitation amounts and unit of account and based on
the UNCITRAL model.

20. It is necessary to realise that the preliminary draft
Convention does not deal with a number of important
aspects of contracts concluded by OTTs. In particular,
it is silent on the question of the customer's obligation
such as those of paying the price for the services and, in
the event of his tendering dangerous goods to the OTT
for handling or safekeeping, that of giving the necessary
instructions. Neither does it deal with the OTT's right
to dispose of or to sell dangerous goods nor with the
obligations of the person tendering the goods for
safekeeping or of the OTT to take them in charge when
a contract for their safekeeping has been concluded in
advance. It is, in effect, an outline draft concerned
essentially with establishing a set of minimum rules
governing essentially the liability of OTTs, and many
points of detail have been omitted which might be
included at a later stage or alternatively regulated by
standard conditions which, if a need for them were to
be recognised, might be prepared by the interested
commercial organisations such as the CMI, the ICC,
and International Association of Ports and Harbours
(IAPH). Other organisations might wish to co-operate
in this task but what was considered essential was to
avoid any incompatibility between such conditions and
the prospective Convention on operators of transport
terminals.
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Ill. Article by article commentary on the preliminary
draft Convention

Article 1

21. The text adopted by the Governing Council
contains only two definitions of terms which recur
throughout the preliminary draft Convention, although
it should be noted that the first of these definitions, that
of the "operator of a transport terminal (OTT)" to
some extent determines the scope of application of the
future instrument. For the purposes of the Convention
the OTT is defined as "any person, acting in a capacity
other than that of a carrier, who undertakes against
remuneration ,the safekeeping of goods before, during
or after carriage, either by agreement or by taking in
charge such goods from a shipper, carrier, forwarder or
any other person, with a view to their being handed
over to any person entitled to take delivery of them".

22. Now, it will readily be seen that this definition of a
legal figure, the OTT, not only contains a description of
his primary obligations, that of "the safekeeping of
goods ... Wjth a view to their being handed over to any
person entitled to take delivery of them" and of the
capacity in which he acts, that is, "other than [in] that
of a carrier", but that it also specifies the safekeeping of
goods with which the preliminary draft Convention is
concerned, namely that which occurs "before, during or
after carriage" as wel1 as the manner in which the OTT
undertakes such safekeeping, that is to say "either by
agreement or by taking [the goods] in charge". In these
circumstances it would seem desirable to examine in
detail the constituent elements of the definition, which
to a large extent reflects the whole philosophy under
lying the preliminary draft Convention.

23. In the first place then, why speak of "an operator
of a transport terminal" rather than of a warehouseman
in English and of an "exploitant de terminal de
transport" instead of an "entrepositaire" in French?
The reason for the choice of terminology is that, on the
one hand, it was felt that the very concept of a
"warehouse", with its implication of shelter, was
becoming increasingly outmoded as new techniques of
storing goods are developed and, on the other, that in
view of the decision to hold the operator liable in
certain cases in respect of the performance of handling
services which would not normally have been entrusted
to the traditional warehouseman (see below, para
graph 35 et seq.), it could be positively misleading to
use the terms "warehouseman" or "entrepositaire", the
latter of which has fairly strict connotations in some
legal systems. Moreover, warehousing unconnected
with carriage operations was not dealt with by the
draft. It was therefore deemed advisable to seek a more
neutral term and the growing use of the concept of
"terminal" in a number of modes of transport was seen
as militating in favour of the expression "operator of a
transport terminal".

24. Some criticism was level1ed by members of the
Group and in governmental observations at the language
used in Article I, paragraph I, in particular in relation

to the circumscribing of the OTT's obligation of
safekeeping under the prospective Convention to the
period "before, during or after carriage" and it was in
particular suggested that the words "during ... car
riage" might be taken as referring to the carrier's
obligations in respect of the goods during actual
carriage. It has however been pointed out that such an
interpretation cannot stand alongside Article 14 and
that the clear intention of the drafters must be to cover
cases of safekeeping during transshipment and not the
carriage itself. To make the matter absolutely clear
however the Study Group decided to introduce at the
beginning of paragraph 1 the words "acting in a
capacity other than that of a carrier".

25. The view was also expressed by one participant in
the work of the Study Group that, as a rule, and in
particular in the case of carriage by sea, the cargo
would be covered by an insurance policy against al1
risks from warehouse to warehouse. Provided that such
insurance had been taken out, the customer would not
be interested in the liability regime applicable to the
warehouse where the goods were stored, whether this be
a port terminal or a state warehouse such as a customs
warehouse. He feared therefore that the end result of
the exercise would be to increase costs by duplicating
insurance cover of goods. The future instrument should
therefore, he argued, deal with warehousing operations
per se and not concentrate on those occurring between
different legs of a transport operation, for otherwise
there was a danger of impinging upon the activities of
freight forwarders and combined transport operators.

26. To this it was replied that while insurance consi
derations were most certainly of importance, the fact
could not be overlooked that at the UNCITRAL
Conference for the adoption of the Hamburg Rules the
view had prevailed that the determination of the
liability regime should precede the consideration of
insurance questions. Moreover, if one were to argue
that it is the exclusive function of cargo insurance to
cover the gaps left by the international transport
Conventions, one might equal1y wel1 ask why it was
thought desirable to lay down mandatory rules govern
ing the carriage operations themselves. Final1y, as
already mentioned above, statistics seemed to show that
most cases of damage to, or loss of, goods arise before,
and more especial1y after, carriage, at least in the
maritime sector, and in this connection stress was laid
on the need to secure the availability of an effective
right of recourse to carriers who have extended their
liability beyond the period of actual carriage itself,
especial1y under modern container contracts, and to
other persons, including freight forwarders and com
bined transport operators, against intermediaries hand
ling the goods such as terminal operators.

27. This view was shared by the majority of the
Group, who also considered that if the definition of the
OTT were to contain a clear statement of his principal
obligations, namely the safekeeping of the goods and
their handing over to any person entitled to take
delivery of them, it would not be necessary to define the
contract for the safekeeping of goods. This approach
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was reinforced once the Group had agreed that the
OTT should, in certain cases, also be responsible, under
the terms of Article 3, paragraph 2 of the preliminary
draft Convention, for the performance of other services
associated with the handling of the goods, as the
performance of such services could not be regarded as
falling within the traditional scope of warehousing
operations.

28. As mentioned above in paragraph 22 of this
explanatory report, the definition of the OTT also
indicates the manner in which he assumes the obligation
of safekeeping of the goods and, although it was
recognised that in a great majority of cases the contract
would be concluded by his physically taking the goods
in charge, it was agreed that logic dictates that reference
should first be made to the situation in which an
agreement is concluded for the safekeeping of the goods
prior to their taking in charge, without prejudice to the
theoretical question of whether taking in charge itself
constitutes an agreement. In this connection the Group
also rejected a proposal the effect of which would have
been to clarify the cases in which a person could be
deemed to be an OTT for the purposes of the
prospective Convention by deleting the words "or by
taking in charge such goods" and by introducing a
provision to the effect that the operator would only be
considered to be an OTT where a special agreement was
concluded to that effect. Such a sweeping restriction, it
was considered, would deprive the Convention of much
of its importance by removing from its scope of
application one of the commonest situations arising in
practice.

29. Two other points should be mentioned in con
nection with the definition of the OTT. The first of
these is that the words "against remuneration" indicate
that the future Convention should only apply to
operations conducted by operators acting for reward
and hire, the word "remuneration" having been chosen
in preference to "payment" to make it clear that
consideration does not necessarily consist in the pay
ment of a sum of money. As to a statement of the
customer's obligation to pay the price for the services
provided by the OTT, the Group felt however that it
would be desirable to leave this to be regulated in the
context of the operator's general conditions.

30. The last aspect of the definition of an OTT calling
for comment is the reference to the persons from whom
the OTT takes the goods in charge, namely the
"shipper, carrier, forwarder or any other person", a
formula which recognises the central position of the
OTT in the context of the movement of goods and the
variety of factual situations in which he may be called
upon to act.

31. The second definition, that of "goods" in para
graph 2 of Article 1, is based on that to be found in
Article 1, paragraph 7 of the Geneva Convention, and
was chosen in preference to the lengthier formula
contained in Article 1, paragraph 5 of the Hamburg
Rules.

Article 2

32. This article is concerned with the geographical
scope of application of the Convention. Paragraph (a)
recognizes the essentially "static" nature of the opera
tions performed by the OTT, as opposed to the
dynamic character of transport which involves the
movement of goods, and it consequently provides that
the connecting factor for the application of the Con
vention is that the operations for which the OTT is
responsible are performed in the territory of a Con
tracting State. Paragraph (b), on the other hand, defines
the international element which is necessary for the
future instrument to apply, namely that the operations
for which the OTT is responsible must be related to
"carriage in which the place of departure and the place
of destination are situated in two different States". The
reason for the limitation of the sphere of application of
the draft to international operations has already been
given in paragraph 10 et seq.of this report but it should
be noted that this view was not shared by all members
of the Study Group.

33. In particular, some participants considered that it
would be a worthwhile task to unify the law relating to
all contracts for the safekeeping of goods throughout
the world and that from a practical viewpoint the
limitation of the scope of the future instrument to
operations connected with international carriage would
deprive it of much of its interest. Moreover, hesitations
were voiced in this connection as regards the precise
circumstances in which the OTT would be responsible
under the future Convention and the objection was in
particular raised that goods might be stored in a
terminal without it being known ab initio whether they
would be the subject of international carriage. At what
time therefore would an operator cease to be a simple
warehouseman and instead become an OTT? One
member of the Group considered that what was vital
was the operator's knowledge of the international
character of the carriage preceding or subsequent to the
safekeeping for otherwise he would not know whether
he had to take out insurance to cover his eventual
liability under the Convention. In his view it would be
preferable to speak of the OTT's undertaking the
safekeeping of goods in connection with international
carriage and to define this notion by reference to
whether the OTT knew or ought to have known that
the safekeeping was to take place before, during or after
international carriage. A majority of the Group however
was of the opinion that it would be extremely difficult,
if not impossible, to prove knowledge in such cases and
accordingly it retained the objective criterion to be
found in Article 2 (b).

Article 3

34. Paragraph 1 of this article reverts to the primary
obligations of the OTT referred to in Article 1,
providing as it does that he "shall be responsible for the
safekeeping of goods from the time he has taken them
in charge until their handing over to the person entitled
to take delivery of them". It should be noted that this
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pinpointing of the time during which the OTT is liable
for the safekeeping of goods excludes his liability under
the draft for failure to accept them when he has
undertaken to do so by prior agreement, as the Group
as a whole considered that this question should not be
dealt with in an international instrument seeking to lay
down minimum rules governing the rights and duties of
OTTs, but rather be left to be regulated by general
conditions, as also should a number of other matters
connected with non-performance of contractual obli
gations.

35. As mentioned above in paragraph 16 of this
explanatory report, paragraph 2 of the article provides
that the OTT shall also be responsible for goods which
he has taken in charge for safekeeping when he
undertakes to perform in relation to them additional
operations of discharging, loading or stowage or when
he undertakes to procure the performance of such
operations by an independent contractor. This solution,
which reflects the view of the majority of the Group,
represents a compromise between two more radical
proposals. One of these recommended the application
of the future instrument to all handling operations
performed before, during, or after carriage operations,
irrespective of whether the operator had undertaken the
primary obligation of the safekeeping of the goods,
while the other would have restricted the scope of the
preliminary draft to warehousing operations stricto
sensu, principally on the ground that Article 3, para
graph 2 would introduce differences in the liability
regime applicable to those engaged in handling opera
tions according to whether or not such operations were
linked to the safekeeping of the goods. It was also
suggested that it was not clear whether paragraph 2
would apply when the safekeeping was ancillary to the
handling operations, performed for example by steve
dores, and that such uncertainty would be even less
acceptable if the future Convention were to be fully
mandatory in character.

36. A majority of the members of the Group con
sidered however that the future instrument should, as
far as possible, fill in the gaps left in the liability regime
established by existing international Conventions dealing
with the carriage of goods and, given the tendency to
reduce the period of safekeeping by means of advanced
technology with a view to cutting costs, it was agreed that
regard must be had to the fact that more and more
comprehensive services are provided by modern terminal
operators. Such operators should not, therefore, be
permitted to avoid the application of the provisions of the
Convention by alleging that the damage occurred to the
goods not during the period of safekeeping but in the
course of the performance of handling operations. On the
other hand, it was felt that there could be strenuous
resistance on the part of the interested professional circles
to an extension of the Convention to cover all handling
operations before, during or after carriage, principally
because the liability regime proposed under Article 6
might not prove to be suitable for all such operations.

37. Desirable as it might be, therefore, to establish at
international level a uniform liability for handling
intermediaries on the model of the French law of 1966, it

was considered unrealistic to seek to achieve this goal at
the present time. It was further agreed that the operations
contemplated by Article 3 paragraph 2 should not extend
to those, such as checking of the goods, which would fall
within the French concept of "actes juridiques" as
opposed to "actes materiels", and the defective per
formance of which, although giving rise to financial loss,
does not result in actual damage to, or loss of, the goods.
Similarly the handling operations covered by the
provision are restricted to discharging, stowage and
loading, that is to say operations directly linked to the
vehicle or craft transporting the goods and do not include
such services as distribution of the goods from a terminal
at the end of international carriage.

38. Notwithstanding the general feeling within the
Group that ancillary handling operations should be dealt
with by the future instrument, some participants con
sidered that paragraph 2 was unnecessary as the handling
operations mentioned therein were already covered by the
wording of paragraph 1, while others were of the opinion
that even if this were the case it might still be desirable to
add the words "and handling" after "safekeeping" so as
to make it clear that the OTT is liable in respect of such
handling operations. With respect to this latter suggestion
it was however pointed out that the notion of taking in
charge, mentioned in paragraph 1, while perfectly
compatible with the safekeeping of goods, did not
perhaps fully fit in with the performance of handling
operations.

39. It should be noted that paragraph 2 establishes a
certain parallelism with paragraph 1 in that whereas the
former states that the period of responsibility in relation
to the safekeeping of goods runs from the time the OTT
takes them in charge until their handing over to the
person entitled to take delivery of them, the period of
responsibility is extended under paragraph 2 to cover the
duration of the additional operations performed, even
before the taking in charge of the goods or after their
handing over. The language of paragraph 2, when read in
conjunction with Article 6, paragraph 1, makes it clear
that the OTT is liable only for damage to or loss of the
goods occurring during the period of safekeeping or
during the operations specified in Article 3and not for the
due performance of his obligations as such. Thus, for
example, if faulty stowage of goods were to result in
damage to goods during the voyage, the OTT would not
be liable for such damage under the Convention,
irrespective of what his position might be under his
general conditions or under the applicable law.

Article 4

40. This article was the subject of lengthy discussion by
the Group and represents a compromise solution between
the various solutions proposed. On the one hand, some
participants expressed scepticism as to the nee~ for
another document in international transport operatIOns.
In particular, it was suggested that it would be
unnecessary for the OTT to issue a document acknow
ledging receipt of the goods when they were already

. covered by a transport document against which the goods



Part Two. International transport law 307

would have to be handed over and that today, as modern
transport techniques increase the speed with which goods
are moved, operations might be unduly slowed down ifan
OTT were always to have to issue a document when
taking the goods in charge. In addition, one participant
considered that if the OTT were to be obliged to issue a
document, the evidentiary value of which would have
some bearing on his liability, he ought to be entitled to
insure the goods unless he receives contrary instructions
indicating that they are already covered.

41. Against this view, one member of the Group argued
that there was no value in laying down an elaborate
liability regime for OTTs intended to fill in the gaps in
Article 4, paragraph 2 of the Hamburg Rules and
providing the carrier with a recourse action against the
OTT, or the cargo interest with a direct action against him
if no document were to be available to prove that the
goods had actually been taken in charge. In some
countries no confirming documents were issued or, ifthey
were, then many weeks or months after discharge of the
goods from the terminal and with no indication whatever
regarding the state of the goods on arrival or discharge.
This was particularly the case with barge enterprises in
typical roadstead ports and with customs warehouses.
There should therefore be a duty to confirm the taking
over of the goods and a statement of their quantity and
quality within a certain limited time in a dated document,
for if the issue of the document were to be conditional
upon a request by a customer and the OTT were to refuse
to issue the document, how could the former prove that he
had in fact requested it? Only in those cases where the
document was to be of a negotiable character therefore
should it be necessary for an express request to be made,
while provision should in addition be allowed for
sanctions in the event of the OTT failing to observe his
duty to issue a document acknowledging receipt of the
goods. In such cases, as also in those where the OTT
issued the said document in a way which did not conform
to the requirements of Article 4, paragraph 2 of the
preliminary draft, it should, in the absence of proof to the
contrary, be presumed that he had taken delivery of the
goods in the circumstances appearing from the docu
mentary evidence provided by the other party to the
contract, i.e. the last document in the latter's possession
relating to the goods, including his own exit certificate.

42. The prevailing view was however that such a
proposal would go too far. In the first place, it was
suggested that the need for a confirming document as
evidence of the goods having been taken in charge would
vary according to the circumstances. In some cases, the
parties would prefer to dispense with a document as
evidence for the taking in charge as being too expensive or
time-consuming and a simple receipt would be sufficient,
especially when the goods were not of any great value.
Moreover, on the question of refusal by the OTT to issue a
document on request, it was suggested that the matter
could best be left for determination by national law, and
one member of the Group recalled that in his experience
he had come across no case of a maritime carrier refusing
to issue a bill of lading in accordance with Article 3,
paragraph 3 of the 1924 Brussels Convention on Bills of
Lading.

43. In these circumstances, it was agreed that Article 4,
paragraph 1 of the preliminary draft should provide
merely for the issuing on request by the OTT of a
document acknowledging receipt of the goods, it being
understood that signature by the OTT of a carriage
document should be regarded as the issuance of a
document for the purposes of the provision. With a view
to allaying some of the fears expressed during the
discussions, paragraph 1 further stipulates that the
document must be dated and that it must also state the
date on which the goods were taken in charge. The
question of the legal consequences offailure to issue such
a document is therefore left to national law.

44. The document to be issued in accordance with
paragraph 1of Article 4 is not however a mere receipt as
paragraphs 2 and 3 are concerned respectively with its
content and with its evidentiary effect. Here it was
considered unnecessary to enter into the detail to be
found in the various Conventions concerning the carriage
ofgoods, for example the provisions of Articles 15 to 18 of
the Hamburg Rules. As regards the content of the
document therefore, paragraph 2 provides that it shall
"indicate any inaccuracy or inadequacy of any particular
concerning the description of the goods taken in charge as
far as this can be ascertained by reasonable means of
checking", although one member was of the opinion that
the last words of the paragraph were unduly wide and that
they might permit the OTT to make general reservations
of a sweeping character in cases where it would be
impossible to make an adequate check, thereby rendering
the whole provision ineffective. In reply to these
criticisms, it was however recalled that the preliminary
draft was not seeking to regulate all points of detail and
that one might perhaps envisage the elaboration by the
interested professional organisations of some kind of
check list to assist OTTs.

45. With respect to the evidentiary value of the
document to be issued by the OTT, paragraph 3 is
modelled on Article 18 of the Hamburg Rules in that it
provides that the document is "primajacie evidence of the
contract for the safekeeping of goods and the taking in
charge of the goods as therein described".

46. Paragraph 4 of Article 4 seeks to deal with a
question which was discussed at considerable length by
the Study Group, namely whether the document acknow
ledging receipt of the goods should be of a negotiable
character or not. The principal difficulty encountered in
this connection was that the Group did not feel itself to be
in a position to judge the extent to which international
trade actually experiences the need for a negotiable
warehouseman's document, although it was recognised
that there might well be some such need at distribution
terminals in cases where it is not known to whom the
goods will be sold upon their arrival at the terminal. In
consequence, it was decided that no final decision should
be taken on the question until further information had
been obtained but that with a view to stimulating
discussion on the question within the interested circles
provision be made in paragraph 4, the wording of which is
in part inspired by Article 1, paragraph 7of the Hamburg
Rules, for the possibility of the OTT's document being of
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a negotiable character, subject however to two conditions,
namely that the parties so agree and that the national law,
i.e. the law of the State where the safekeeping and, where
appropriate, handling operations are performed, so
permits.

47. Paragraph 5 was inserted at the request of a
number of participants who considered that the future
Convention should take account of the ever increasing
trend away from a traditional paper documentation in
favour of the use of mechanical and electronic means of
communication and the provision is based on a
simplified form of wording of Article 14, paragraph 3
of the Hamburg Rules (Article 5, paragraph 3 of the
Geneva Convention). In this connection it should
however be pointed out that, as it stands, paragraph 5
may be taken as referring only to the document referred
to in Article 4 itself and that provision might also be
made elsewhere, as is the case with Article 1, para
graph 8 of the Hamburg Rules (Article 1, paragraph 10
of the Geneva Convention), to the effect that "writing"
includes, inter alia, telegram and telex, which could be
of relevance in particular in connection with Articles 6,
10 and 11 of the preliminary draft Convention.

Article 5

48. A number of members of the Group expressed the
opinion throughout its meetings that the presence of a
provision in the future Convention granting a right of
general lien to the OTT might prove to be an incentive
to operators to accept the provisions of the Convention
as a whole. They considered that such a lien would
permit the OTT to grant credit to his customers, thus
speeding up the flow of goods, and that it would also be
important in those situations where there was a dispute
over the price of the agreed services for in such cases
there could be a risk of the OTT's delay in delivery of
the goods being converted into a liability for physical
loss (see below, paragraph 55). It was, admittedly, true
that many freight forwarders' and warehousemen's
general conditions provided for such a general lien but
it was far from clear that such liens were recognised in
all countries so that the availability of a right of general
lien under an international Convention could be of real
benefit to operators in those countries where the
exercise of such a lien is not permitted or where it is
doubtful whether it would be upheld by the courts.

49. Other members of the Group were however of the
opinion that it might not, at the present time, be
realistic to attempt to unify the widely differing
national laws governing the warehouseman's lien and
were opposed to the granting to the OTT of a general
lien, partly on the ground that such a lien was not
recognised by their legal systems and partly for fear of
the confusion which might be caused by the creation of
unconnected liens. It was, moreover, suggested that the
existence of such a wide right of retention would
seriously reduce the value of any negotiable document
which might be issued under Article 4, paragraph 4,
while possible conflicts were also seen between the
OTT's right of retention and his duty to surrender
goods on production of a carriage document.

50. The same difference of opinion emerged from the
written observations of States and international orga
nisations on the preliminary draft and in these circum
stances the Group came to the conclusion that it would
not be possible to accord a right of general lien to the
OTT under the future Convention. On the other hand it
was considered necessary to avoid giving rise to an a
contrario interpretation that it did not permit a general
lien. Paragraph 1 consists therefore of two sentences,
the first of which makes provision for the OTT's right
of retention over goods taken in charge by him for costs
and claims relating to those goods. The second sentence
states that "nothing in this Convention shall affect the
validity under national law of any contractual arrange
ments extending the OTT's security in the goods",
thereby seeking to uphold, inter alia, provisions in the
general conditions of OTTs providing for a general lien
which are not themselves contrary to the applicable
law. Finally, in connection with paragraph 1, it may be
questioned whether the words "fees and warehousing
rent included" do not suggest that Article 5 applies not
only in respect of claims relating to the safekeeping of
the goods but also to the other services which may be
provided by the OTT and for which he is responsible
under Article 3, paragraph 2.

51. Paragraph 2 of the article which, like paragraph 3,
is based on Article 10 of the UNIDROIT draft
Convention on the hotelkeeper's contract, makes pro
vision for the operator's being obliged to release the
goods if the person entitled to them provides, or
obtains from another person, a sufficient guarantee for
the sum claimed, as he might be willing to do so as to
ensure that the goods may be moved out of the terminal
and sold, pending the settlement of a dispute between
the operator and himself. Similarly, the OTT will not be
entitled to retain the goods if a sum equivalent to that
claimed by him is deposited with a mutually accepted
third party or with an official institution in the State
where the operations for which the OTT is responsible
under the Convention are performed.

52. Paragraph 3 asserts the principle that the OTT, in
addition to his right of retention of the goods, may also
"sell or cause to be sold all or part of the goods
retained by him so as to obtain the amount necessary to
satisfy his claim" after giving adequate and timely
notice, a notion to be interpreted according to the
applicable law.

Article 6

53. This article lays down the basic liability regime to
which the OTT is subject under the preliminary draft
Convention and it will readily be seen that this regime
closely follows that established by Article 5 of the
Hamburg Rules and Article 16 of the Geneva Con
vention, namely that referred to in basic principle (d) of
the Preamble to the Geneva Convention where it is
provided that "the liability of the multimodal transport
operator under this Convention should be based on the
principle of presumed fault or neglect". Although the
Group did not find it possible for technical reasons to
follow precisely the language of the above-mentioned
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prOViSIOns of the Hamburg Rules and the Geneva
Convention, its intention was however, subject to the
decision not to deal in principle with liability for delay,
to lay down the same liability system as that contained
in those two Conventions and it is for this reason that
the comma before the last three words of paragraph 1
has been inserted so as to make it clear that the verb
"avoid" refers not only to the occurrence which caused
the loss or damage, but also the consequences of that
occurrence.

54. Broadly speaking, the choice of the liability regime
established by Article 6 represents the preference of the
Group as a whole as no participant spoke in favour of a
system under which the customer could be called upon
to prove that the loss or damage had been caused by
the fault of the OTT or his servants and agents as a
pre-condition for recovery. Although some doubts were
expressed as to whether a regime based on that of the
Hamburg Rules and founded on the presumed fault of
the OTT, which was less severe than that imposed upon
carriers by air, road and rail, was appropriate, the
choice of the "Hamburg" and "Geneva" solution was
seen by the majority of the Group, as well as of the
States and organisations which commented on the
preliminary draft, as being dictated by a number of
considerations. In the first place, it was recalled that the
present legal position of warehousemen, as Or. Hill's
report had illustrated, is characterised by many restric
tions on legal liability and a low level of financial
responsibility, irrespective of whether the rules are
based on statute, conditions of trading or general
conditions, although with the development of contain
erisation larger consortia have been successful in
obtaining higher levels of liability. If, therefore, it was
hoped to overcome the opposition of the profession to
the imposition of liability in excess of that to which it is
accustomed, then a realistic, uniform level of liability
would have to be established. It was this concern for
laying down a uniform liability for OTTs, an innovation
which would certainly be favoured by banks who are
opposed to gaps in liability regimes, which also led the
Group to reject the idea of increasing the OTT's
liability to the level of that of the carrier in those cases
where the carrier has himself extended his liability to
cover the period after carriage and before delivery to
the ultimate consignee, while considerations based on
grounds of practicality caused it to dismiss a similar
suggestion that the OTT's liability might somehow be
related to the mode of transport with which the
terminal operations were connected. Such a solution
might be workable, although contrary to the interests of
uniformity, if only one mode of transport were involved
but, if the terminal operations were to be sandwiched
between carriage effected by different modes of trans
port, there would be no objective criterion for deter
mining which liability regime should be applicable.

55. After lengthy discussion, the Group decided, as
mentioned above in paragraph 53, in principle not to
make provision for the OTT's liability for loss or
damage resulting from delay in handing over the goods.
On the one hand, some participants saw no reason why
an efficient OTT should not in normal circumstances be

able to hand over goods to the consignee on demand
and they added that there would usually be evidence,
for example the issuing of a receipt for the goods by the
OTT to the carrier, which would indicate whether the
delay in delivery to the consignee had been caused
during the transport operations or by an event occurring
while the goods were in the terminal. There did not
therefore seem to be valid reasons for not holding the
OTT liable for damage resulting from delay in handing
over the goods. On the other hand however, a majority
of members of the Group, whose view was moreover
shared by a number of Governments in their written
observations, were opposed to dealing in the preliminary
draft with the OTT's possible liability for delay on the
ground that the question of delay is one essentially tied
up with the movement of goods as opposed to
stationary goods, such as those deposited in a terminal.
In reply to the observation that to leave liability for
delay to be determined in principle by national law
would be to expose an OTT who might be responsible
for loss or damage resulting from delay to large claims
for consequential damage which would not be subject
to limitation under the future Convention, it was
pointed out that such cases could be settled in the
general conditions of the operators who might, for
example, limit their liability to the cost of retrieving the
goods. Failing this, they would be liable under para
graph 2 of Article 6, which deals essentially with the
case where the OTT claims that he intends to hand over
the goods and that he will do so as soon as he has
found them. Usually, failure to produce the goods
could be attributed to the fact that the OTT no longer
has them and to avoid his indefinitely claiming that the
goods are simply misplaced, the Group decided to
impose a time-limit after which the person entitled to
the goods may treat them as lost. Although some
criticism was made of the period of 60 days laid down
in Article 6 paragraph 2 as being too long, the Group
decided to retain it on the model of the corresponding
provision of the Hamburg Rules. It did not however see
any justification in this context for taking over the
longer period of 90 days referred to in Article 16,
paragraph 3 of the Geneva Convention.

56. In view of the decision not to deal with delay as
such in Article 6, the provisions of that article are
concerned only with those cases where the goods have
been damaged or lost as a result of the defective
performance of the OTT's obligations under the pre
liminary draft Convention. It was not the Group's
intention, therefore, that he be liable thereunder for loss
caused, for instance, by his failure to take the goods in
charge at the agreed time in cases where the contract
for the safekeeping of the goods has been concluded
prior to their being taken in charge, as it was felt that
such question could best be dealt with in standard
conditions (see above, paragraph 20). Similarly, the
wording of Article 6 is such that the OTT will not be
liable thereunder where the customer suffers financial
loss as a result, for example, of the OTT's failing to
clear out old invoices.

57. To the extent that Article 6 closely follows, where
appropriate, the corresponding articles of the Hamburg
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Rules and the Geneva Convention, its provisions do not
call for any detailed comment, except for one point,
relating to the use of the words "servants and agents".
A number of participants in the Study Group expressed
dissatisfaction with this term, in view of the differences
in interpretation to which the concept of an "agent" is
open. The suggestion was therefore made that some
form of words such as those to be found in Article 3 of
the Convention on the Contract for the International
Carriage of Goods by Road (CMR), which speaks of
the persons of whose services the carrier makes use in
the performance of his obligations, might be preferable.
Ultimately, however, it was decided to retain the term
used in the Hamburg Rules and the Geneva Convention
as it represented the most recent expression of the will
of States, although here again it was agreed that the
matter could be reverted to at a later stage of the
elaboration of the preliminary draft Convention when a
final decision might be taken as to the precise form of
wording to be employed, it being understood that what
the Group had in mind were the classes of persons
referred to in Article 3 of the CMR.

Article 7

58. The provisions of this article are to a large extent
based on an amalgam of those of Article 6 of the
Hamburg Rules and of Article 18 of the Geneva
Convention. The principal differences between Article 7
of the preliminary draft and the above-mentioned
articles lie in the absence of any provision relating to
delay, given the decision in respect of Article 6, and in
the fact that a majority of the members of the Study
Group was opposed to the application to the liabil
ity of OTTs of the alternative between the package
limitation and the limitation by kilogramme, an im
portant practical difficulty as regards the former being
that goods might arrive in a terminal in the form of a
package after carriage, especially by sea, and then be
broken up and sent on by other modes of transport to
another destination. Furthermore, it was considered
unnecessary in connection with the activities of terminal
operators to draw the distinction to be found in Article
18, paragraph 3 of the Geneva Convention between
international transport which does, and that which does
not, include carriage of goods by sea or by inland
waterway for the purpose of establishing different
limitation figures in the two situations.

59. It will be noted that the Group has taken as the
limitation figure in paragraph 1 of Article 7 that of 2.75
units of account per kilogramme of the gross weight of
the goods, based on Article 18, paragraph 1 of the
Geneva Convention, rather than that of 2.50 units of
account which was retained in Article 6, paragraph I of
the Hamburg Rules as in this respect it was considered
preferable to follow the most recent expression of the
will of the international community. Finally, with
regard to the amount of the limitation, the Group
considered it advisable to reserve for a future stage of
the elaboration of the future Convention the question
of whether a limit of liability per event should be
introduced to cover those cases of excessive damage,

caused for example by fire or explosion, where a simple
limitation by kilogramme might still result in a limita
tion figure that it would not be possible to insure.

60. While paragraph 2 of Article 7 calls for no
comment, it should be mentioned that some hesitations
were expressed in connection with the inclusion of a
provision in paragraph 3 similar to Article 6, paragraph
4 of the Hamburg Rules, under which the OTT may, by
agreement, increase the limits of liability provided for
in paragraph I of Article 7. It was, in particular, argued
that by making provision for such an alteration of the
limit on compensation payable by the OTT, the future
instrument might prove less attractive to the operators
in question, some of whom are exposed to pressure by
large shipping companies, and that it was in principle
undesirable to stimulate competition between them on
the basis of the most favourable limitation amounts on
offer rather than on the ground of price and efficiency.
Indeed, it was suggested that the existence of such a
provision would go so far as to deny the OTT the
benefit of the limitation laid down by paragraph 1.
Sympathy was expressed with this view but on the other
hand it was recalled that it was only in the CMR among
the international instruments dealing with the carriage
of goods that a prohibition was put upon altering the
limitation figure established by the Convention and that
even their ingenious insurance schemes were sometimes
used to get round the letter of the Convention. In
addition, the fact that the limitation figures contained
in Article 7 were to be found in an international
Convention, which would hopefully be backed up by
standard conditions to be prepared by the interested
professional organisations, would strengthen the bar
gaining position of terminal operators, although of
course the latter would not be entirely protected against
pressure being exerted on them to raise their limitation
figures by strong shipping lines. It has also been
pointed out in this connection that some States might
have difficulty in accepting a Convention which did not
make allowance for an increase in the limitation
amounts.

Article 8

61. This provlSlon, dealing with the applicability of
the defences and limits of liability provided under the
Convention to non-contractual claims, follows closely
Article 7 of the Hamburg Rules, subject only to minor
drafting changes.

Article 9

62. This provlSlon is almost entirely modelled on
Article 8 of the Hamburg Rules and on Article 21 of the
Geneva Convention. As regards paragraph 1, it differs
from those mentioned above in that it contains no
reference to liability for delay. Originally the text
contained a further amendment to the Hamburg and
Geneva texts, namely the addition of the word "per-
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sonal" before "act or omission" which sprang from the
desire of many members of the Group to make the
limitation as "unbreakable" as possible. In the first
place this addition was advocated on the ground that as
a general rule insurance prefers unbreakable limits, thus
permitting the calculation of realistic premiums.
Secondly, it was suggested that such a limitation would
be attractive to OTTs and an incentive for them to
accept the provisions of the future Convention as a
whole, and thirdly that the presence of the word
"personal" would serve to indicate expressly what was
implicit in the corresponding provisions of the Hamburg
Rules and Geneva Convention. It would moreover, it
was argued, halt the tendency of courts in some
countries whenever possible to break the limits appli
cable under international Conventions. In the view of
some members of the Group there would be no purpose
in introducing any limitation system if the OTT could
be held liable in full for the wilful misconduct of his
servants or agents, as would for instance be the case
where they stole goods in the safekeeping of the OTT.

63. Other members of the Group however considered
that the addition of the word "personal" would bring
about a change in the system as conceived by the
Hamburg Rules and by the Geneva Convention. It was
not in their view by chance that it had not been
included in Article 8, paragraph 1 of the Hamburg
Rules or in Article 21, paragraph 1 of the Geneva
Convention where the intention had precisely been to
lay down breakable limits. On the other hand, these
members of the Group considered that the case of theft
of goods by a servant would not result in the breaking
of the limitation, either because the servant would not
be regarded as acting within the scope of his employ
ment in such a situation, or because the court would
only hold the OTT liable if the fault had been
committed by a sufficiently senior executive such as the
managing director or possibly a member of the board of
directors, or if there were gross negligence in the
organisation of the terminal.

64. In these circumstances the Study Group decided
by way of compromise to include the word "personal"
in square brackets so as to permit full debate on the
matter during the next stage of the work, but in view of
the strong objections to its presence raised by some
members of the restricted group of members of the
Governing Council it was deleted.

65. Finally, it should be noted that the same objec
tions to the word "agent" were made in this connection
as had been levelled against its use in Article 6 (see
above, paragraph 57).

Article 10

66. The prOViSiOns of this article, concerning the
giving of notice of loss or damage, are based on those
of Article 19 of the Hamburg Rules and Article 24 of
the Geneva Convention. The text has however been
somewhat simplified to take account on the one hand

of the differences between carriage and safekeeping and
on the other of the fact that the preliminary draft
Convention is not concerned with liability for delay as
such.

67. Paragraph I of Article 10 follows very closely the
language of the corresponding provisions of the
Hamburg Rules and of the Geneva Convention although
it should be noted that the wording of the French text
has been altered with a view to obtaining greater
clarity. It was however decided to retain in paragraph 2
the period of 15 consecutive days, which had been
taken over from Article 19 of the Hamburg Rules, as
opposed to that of six days, as in Article 24, paragraph
2 of the Geneva Convention, for the reason that the
shorter six day period was necessary there for the
multimodal transport operator as he might himself have
to pass on notice to his sub-contractors.

68. Lengthy consideration was given to the introduc
tion of a provision similar to Article 19, paragraph 8 of
the Hamburg Rules and Article 24, paragraph 8 of the
Geneva Convention indicating the persons to whom,
for the purpose of the article, notice may validly be
given. Particular difficulties were however experienced
in this connection in determining who would be those
persons. Would notice to a lighterman or a docker, for
example, be sufficient? The Group considered that if
the word "person" were to be read as a "person
authorised to receive such notice", then the provision
would be acceptable and indeed paragraph 8 of Article 19
of the Hamburg R~les gave some guidance on the
matter by speaking of "a person... including the
master or the officer in charge of the ship". Even this
formulation was not, however, fully satisfactory as the
number of persons might be increased considerably by
the application of the eiusdem generis rule. In these
circumstances, the Group decided to include no such
provision and to leave the matter to be determined by
national law.

Article 11

69. In view of the fact that a majority of the members
of the Group saw their task as the preparation only of
minimum rules relating to the operations of OTTs, and
given that some had also insisted on its semi-mandatory
character, it was not deemed appropriate at this stage
to include provisions dealing with such procedural
questions as jurisdiction, enforcement of judgments and
arbitration which are customarily found in international
transport Conventions. The Group also considered the
introduction of a provision which would indicate those
persons, other than those contractually bound by the
OTT, who might institute proceedings against him
under the future Convention. It was recognised that this
was an important and complex question but it was
thought preferable to follow the precedents established
by the transport law Conventions, especially the
Hamburg Rules and the Geneva Convention, and not
to deal specifically with the matter in the preliminary
draft Convention.
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70. In these circumstances the draft only contains an
article dealing with limitation of actions based on
provisions contained in Article 20 of the Hamburg
Rules and Article 25 of the Geneva Convention.
Although some participants considered the two year
limitation period provided for in paragraph 1 to be too
long, and suggested an alternative of one year, it was
considered that even a two-year period would represent
a substantial improvement in the position of terminal
operators in some countries where a general limitation
period of thirty years is at present applicable to actions
brought against them.

71. Attention was also drawn to the absence from the
article of any provision concerning the interruption or
suspension of actions of the kind to be found in the
International Convention concerning the Carriage of
Goods by Rail (CIM) and CMR Conventions which, it
was suggested, would be advantageous to the extent
that they permit a reduction in litigation. In this
connection it was pointed out that the CIM/CMR
system whereby the lodging of a substantiated claim
automatically interrupts the period of limitation often
gives rise to difficulties of computation in practice and
that the solution, which had hitherto been confined to
European regional Conventions, had not been taken
over in the Hamburg Rules.

72. Even if the CIM/CMR system were not adopted,
one member of the Group still considered that the
drafting of the article was defective in that it did not
state whether the limitation period could in any
circumstances be suspended or interrupted, and reference
was made in particular to the difficulties which had
arisen in the interpretation of Article 29 of the Warsaw
Convention in respect of which the highest courts of
different States had reached widely divergent decisions.
Some rule regarding interruption and suspension of
actions should, it was therefore recommended, be
included in the article. Another member pointed out
that it was the wording of Article 29 of the Warsaw
Convention and the difficulties surrounding the concept
of a "delai de decheance" which had given rise to
problems of interpretation and, while he therefore saw
no serious defect in the text as it stood, he proposed
that a provision be inserted to the effect that questions
relating to the interruption and suspension of the
limitation period be left to be regulated by national law.
After further discussion, however, the Group decided to
adopt the formulation of the Hamburg Rules without
prejudice of course to the matter being taken up again
in the final stages of the drafting of the future
instrument.

Article 12

73. This article, concerned as it is with certain
contractual stipulations, is inspired by Article 23,
paragraphs 1 and 2 of the Hamburg Rules and, more
particularly as regards the French text, by Article 28,
paragraphs 1 and 2 of the Geneva Convention. Para
graph 1 establishes the general rule that the parties may
not derogate from the provisions of the Convention.

Paragraph 2 has been subjected to the same criticism as
Article 7, paragraph 3 in that it permits derogation only
in the sense that the OTT's responsibilities under the
Convention may be increased. It should however be
borne in mind that although Article 12, paragraph 2
encompasses Article 7, paragraph 3 in that the latter
provision already contemplates the possibility of the
OTT's increasing the limitation figures laid down by the
preliminary draft, Article 12, paragraph 2 goes further
and would, for example, permit the OTT to accept a
more onerous liability regime or to extend the time
during which notice of loss or damage might be given
under paragraphs 1 or 2 or Article 10.

74. Finally in connection with Article 12, it was not
considered necessary to introduce a provision along the
line of Article 23, paragraph 3 of the Hamburg Rules
and Article 28, paragraph 3 of the Geneva Convention
under which the OTT would be obliged to make a
statement that the safekeeping of the goods is subject to
the provisions of the Convention.

Article 13

75. As mentioned in the general considerations (para
graph 18, above) the text of this article follows the
model provision for a universal unit of account
approved by UNCITRAL.

Article 14

76. This article resolves in favour of international
Conventions relating to the international carriage of
goods any conflict which might arise between the
provisions of such Conventions regarding rights and
duties arising thereunder and the provisions of the
future instrument governing the liability of OTTs.

Article 15

77. This article reproduces a provision increasingly to
be found in international Conventions dealing with
private law matters adopted within the United Nations,
and corresponds to Article 7 of the 1980 United
Nations Convention on Contracts for the International
Sale of Goods.

Article Y

78. As already mentioned above in paragraph 19 of
this report, the introduction of this provision, which is
of course closely related to Articles 7 and 13 and which
follows the new UNCITRAL model, constitutes the one
exception to the decision of the Governing Council of
UNIDROIT not to include any final provisions in the
text of the preliminary draft Convention.



v. CO-ORDINATION OF WORK

A. Co-ordination of work in general: report of the Secretary-General (A/CN.91255)a

1. In its resolution 38/134 of 19 December 1983 on
the report of the Commission on the work of its
sixteenth session, the General Assembly reaffirmed the
mandate of the Commission to co-ordinate legal activi
ties in the field of international trade law in order to
avoid duplication of efforts and to promote efficiency,
consistency and coherence in the unification and
harmonization of international trade law. The main
activities undertaken for the purpose of co-ordination
since the sixteenth session of the Commission are set
forth below.' .

2. On the occasion of the Second Symposium on
Transborder Data Flows organized by the Organisation
for Economic Co-operation and Development (OECD)
(London, 30 November-2 December 1983), the secre
tariats of the Economic Commission for Europe (ECE),
Customs Co-operation Council (CCC), OECD, Nordic
Legal Committee and UNCITRAL discussed means of
co-operating in the field of legal problems of automatic
data processing. Subsequently, the secretariats of
UNCITRAL and CCC jointly prepared questionnaires
on the legal value of computer records. The CCC
questionnaire, which focused on the legal acceptability
of a goods declaration submitted to customs authorities
in computer-readable form, was sent to the member
States of CCC and was enclosed for information with
the questionnaire from the UNCITRAL secretariat. The
UNCITRAL questionnaire was sent to all States
members of the United Nations and was enclosed for
information with the questionnaire sent by CCC. The
UNCITRAL secretariat has also established formal
liaison status with the Banking Commission (TC 68) of
the International Organization for Standardization and
the secretariat was represented at meetings of the Sub
committees on Bank Operations and Procedures and on
Telecommunication Messages in Banking (Toronto,
Canada, 6-9 September 1983). The UNCITRAL secre
tariat was also represented at the meeting of the
ECE/UNCTAD Working Party on Facilitation of
International Trade Procedures (Geneva, 26-30 Sep
tember 1983) at which legal problems arising in the
context of trade facilitation and the need for co
ordination of activities of international organizations
concerned were discussed.

aFor consideration by the Commission see Report, chapter VI, A
(part one, A, above).

'See also Chapter VII, "Training and assistance" (A/CN.91256;
reproduced in this Yearbook, part two, VII).

3. With regard to the UNCITRAL project on elec
tronic funds transfers, the secretariat was represented at
the Fifth Meeting of Latin American Lawyers Expert in
Banking Laws (Guayaquil and Quito, Ecuador, 3-5
October 1983), and the annual seminar of the Society
for World-wide Interbank Financial Telecommunica
tions (S.W,I.F.T,) (Montreux, Switzerland, 26-30 Sep
tember 1983), The UNCITRAL secretariat was also
invited to the Forum on Legal Issues organized by the
American Bar Association for the International Tele
communication Union's Telecom '83, (Geneva,
290ctober-1 November 1983), The Bank for Inter
national Settlements (BIS), the International Monetary
Fund (IMF) and the Latin American Banking Federa
tion (FELABAN) are also co-operating with the
UNCITRAL secretariat in the work on electronic funds
transfers. The International Monetary Law Committee
of the International Law Association has been kept
informed of the activities of UNCITRAL in the field of
international payments, including the preparation of
draft chapters of the legal guide on electronic funds
transfers, in the context of their undertaking to examine
finality of payment questions in international
transactions.

4. In the context of construction contracts, the Expert
Group on International Contract Practices in Industry
of the ECE (Geneva, 12-16 December 1983), considered
a draft of a legal guide for drawing up international
contracts on services relating to maintenance, repair
and management of industrial works. Because of the
close relationship to the draft legal guide on drawing up
international contracts for the construction of industrial
works, being prepared by UNCITRAL, a close liaison
has been established with the Group. The United
Nations Industrial Development Organization (UNIDO)
and the UNCITRAL secretariat have continued the
programme of inter-secretariat meetings to co-ordinate
activities, begun in 1982. The UNCITRAL secretariat
will be represented as an observer at the Fourth
General Conference of UNIDO (Vienna, 2-18 August
1984). Besides UNIDO, the Centre for Transnational
Corporations (CTC), the Economic and Social Com
mission for Asia and the Pacific (ESCAP), the World
Bank, the Asian Development Bank and the Inter
national Federation of Consulting Engineers (FIDIC)
continue to co-operate actively with the UNCITRAL
secretariat in the preparation of draft chapters on the
legal guide on international contracts for the construc
tion of industrial works.
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5. The UNCITRAL-secretariat was represented at a
meeting organized by UNIDO and the International
Centre for Public Enterprises in Developing Countries
(ICPE) (Ljubljana, Yugoslavia, 16-19 April 1984) on
guarantees in contracts for the transfer of technology.
The ICPE is a joint institution of developing countries
devoted to the cause of public enterprise in those
countries. It has at present a membership of thirty-three
countries. It is planned to collaborate with ICPE in
areas of common interest in the legal field, particularly
in connection with the preparation of the legal guide on
industrial works.

6. The International Chamber of Commerce (ICe),
which adopted the 1983 revision of the Uniform
Customs and Practice for Documentary Credits on 21
June 1983 with an effective date of 1 October 1984,
submitted the text to UNCITRAL for its possible
endorsement. The text of the 1983 revision with an
explanatory note by the ICC secretariat is reproduced
in document A/CN.9/251 (reproduced in this Yearbook,
part two, V, B). During the period of preparation of the
1983 revision the UNCITRAL secretariat co-operated
with ICC in this task by sending a note verbale on 16
August 1982 to all Governments enclosing the then
current draft of the revision with a request for
comments. The comments received were forwarded to
ICC for its consideration. The UNCITRAL secretariat
was represented at the meetings of the ICC Commission
on Banking Technique and Practice at which the
revision was considered. The ICC Commission on
International Contract Practices recommended to the
national committees of ICC that they encourage their
respective Governments to ratify the United Nations
Convention on Contracts for the International Sale of
Goods (Vienna, 1980) (Vienna Sales Convention) and
approved a commentary aimed at giving practical
advice to parties involved in negotiating and drafting
international sales contracts in the context of the
Convention once it will have come into force.

7. The second session of the Special Commision of the
Hague Conference on Private International Law to
consider the revision of the 1955 Convention on the
Law Applicable to International Sales of Goods in the
light of the adoption of the Vienna Sales Convention
was held at The Hague (7-18 November 1983). In
addition to the member States of the Conference, the
States members of UNCITRAL and previous States
members of UNCITRAL who had participated in the
1982 meeting were invited to attend. The Special
Commission adopted the draft text of the revision and
it is expected that the Hague Conference will convene a
diplomatic conference in 1985to revise the Convention.

8. The secretariat of UNCTAD and the UNCITRAL
secretariat have exchanged information on the work

being carried out by UNCTAD on the rights and duties
of container terminal operators and users pursuant to
paragraph 8 of UNCTAD resolution 144 (VI), and by
UNCITRAL on the liability of transport terminal
operators. UNCTAD has also been encouraging the
ratification of the United Nations Convention on the
Carriage of Goods by Sea, 1978 (Hamburg Rules), in
particular in paragraph 13 of resolution 144 (VI). The
secretariats of the two organizations have also expressed
their interest in participating in regional seminars on
topics of mutual interest sponsored by the other
organization.

9. UNCITRAL has been invited by the Economic
Commission for Africa to participate in an inter
institutional co-ordinating committee on the moderni
zation and unification of maritime legislation in Africa.
The other members of the committee are the Internation
al Maritime Organization, UNCTAD, the International
Labour Organisation and the Ministerial Conference of
West and Central African States on Maritime Transport.
Several other international organizations have also been
invited to participate.

10. The UNCITRAL draft model law on international
commercial arbitration will be the main theme at the
Interim Congress of the International Council for
Commercial Arbitration (ICCA) (Lausanne, Switzer
land, 10-12 May 1984). The secretariat will participate
in that Congress where about 550 experts on arbitration
from all over the world will assemble and it is expected
that the contribution of ICCA to the UNCITRAL
project on a model arbitration law will be as great as it
was with regard to the preparation of the UNCITRAL
Arbitration Rules. The UNICTRAL secretariat was
represented at the Arbitration Congress of ICC (Paris,
11-13 October 1983) on the occasion of the sixtieth
anniversary of the ICC Court of Arbitration.

11. In General Assembly resolution 38/128 of 19
December 1983 the Commission was requested to
continue to submit relevant information to, and to co
operate fully with, the United Nations Institute for
Training and Research (UNITAR) in its study on
progressive development of the principles and norms of
international law relating to the new international
economic order. As in the past, information on relevant
activities of the Commission was supplied by the
UNCITRAL secretariat to UNITAR for use in its
study.

12. In addition to those organizations mentioned in
the preceding paragraphs, the secretariat maintains
close contact with the Asian-African Legal Consultative
Committee, the Council of Mutual Economic Assistance
and the Organization of American States.
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B. Uniform customs and practice for documentary credits: report of the Secretary-General (A/CN.9/2S1)a

1. The Commission, at its fifteenth session (1982),
received a note submitted by the secretariat describing
the revision then in progress by the International
Chamber of Commerce (ICC) of the 1974 version of the
Uniform Customs and Practice for Documentary Credits
(UCP) (A/CN.91229; Yearbook 1982, part two, VI, C).

2. The note pointed out that the subject of docu
mentary credits had been on the Commission's priority
list of topics since 1968 and that the Commission at its
second session in 1969 had recommended to Govern
ments the use of the 1962 version of UCP, while at its
eighth session in 1975 it had recommended the use of
the 1974 version of UCP. The latter recommendation
was adopted in a form suitable for ICC to reprint in its
brochure containing the text of UCP.

3. The note further pointed out that developments in
documentary credit practice, and especially those
brought about by changes in transport technology and
documentation and the increased use of stand-by letters
of credit, had led to the revision of UCP then in
progress. In order to permit interested circles in
countries not represented in ICC to make observations
on the operation of UCP so that these could be taken
into account in the revision, the Secretary-General, in
accordance with the past practices on this subject, had
addressed to all Governments the same questionnaire as
was sent by ICC to its National Committees and had
transmitted the replies received to ICC for its con
sideration. It was expected that the final version of the
revised text would be available for the sixteenth session
of the Commission, and it was suggested that the
Commission might wish to consider at its sixteenth
session the possibility of recommending the use of the
revised text of UCP, as it had in respect of the 1962 and
1974 versions of UCP.

4. At the fifteenth session of the Commission, a
proposal was made that a study should be undertaken
by the secretariat on the operation of letters of credit in
order to identify legal problems arising from their use,
especially in connection with contracts other than those
for the sale of goods. l The proposal was accepted.
However, it was noted that such a study, which would
be a long-term project, should not prejudice any future
endorsement by the Commission of the new revision of
UCP, since the revision had been undertaken largely to
reflect recent changes in transport technology and
banking practice as they affected the sale of goods. 2

aFor consideration by the Commission see Report, chapter VI, B
(part one, A, above).

IReport of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17 (A/371
17), paras. 109-112 (Yearbook 1982, part one, A).

2The secretariat intends to submit, after consultation with ICC, a
preliminary report on this study at the eighteenth session of the
Commission (1985).

5. Although it had been initially expected that the
revised text of UCP would be ready for the Commis
sion's sixteenth session for endorsement, final approval
of the text was delayed beyond that time, and on
21 June 1983 the Council of ICC adopted the 1983
revised version of UCP to be in force as from 1 October
1984. Accordingly, ICC has now submitted the 1983
revised version of UCP to the Commission with a
request that the Commission consider recommending
its use in international trade, as was done in respect of
the 1962 and 1974 revisions. A short explanatory note
on the current revision prepared by ICC is contained in
annex I. The original text of the 1983 revision of UCP,
in English or French, is contained in annex 11.

ANNEX I

Explanatory note submitted by the International Chamber
of Commerce to the seventeenth session of the

United Nations Commission on International Trade Law
on the 1983 revision of uniform customs and practice

for documentary credits

The code applied to documentary credit operations through
out the world-the Uniform Customs and Practice for
Documentary Credits-has been revised. The revision was
carried out by the Code's "author", the International
Chamber of Commerce (ICC), and will come into effect on
1 October 1984.

Documentary credits-also known as letters of credit-are
often used to effect payment for goods in international trade.
A bank in the buyer's country undertakes to pay the seller
against presentation of documents giving shipment and other
key details of the goods. Usually the credit is made payable to
the seller at a bank in his own country. Payment may be at
sight or on deferred terms. Credits frequently stipulate that
drafts are to be presented for acceptance or negotiation.

The international rules of practice applied to these opera
tions were first codified by ICC in 1933. The last revision
agreed in 1974-is accepted in nearly every country, and was
commended for use by UNCITRAL at its eighth session in
1975.

The principal aim of the 1983 revision has been to update
the sections dealing with the transport documents the seller
has to produce to show that the goods have been dispatched
to the buyer. The old rules emphasized the traditional
maritime bill of lading which indicated loading on board a
particular ship. The amended version makes it easier for
banks to accept new style documents covering containerized
shipment and multi-modal transport operations. Such docu
ments normally indicate taking in charge at an inland point
rather than loading on board.
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Other changes include clarification of the different ways of
making a credit payable to the seller, and of procedures for
amending the credit terms. A new provision stipulates that
documents produced by electronic and other copying pro
cesses are acceptable as originals, subject to safeguards.
Stand"by letters of credit-issued mainly by banks in the
United States of America to guarantee the obligations of
suppliers in international projects-are now specifically covered
by the rules.

The revision was adopted by the Council of ICC on 21
June 1983, and is the result of three and a half years' work of
the ICC Banking Commission. The time-lag before it will
come into effect is intended to give banks and other interested
parties enough time to acquaint themselves with the new
provisions and to adapt their procedures accordingly.

The work was carried out by representatives of the users of
the rules-banks, commercial parties, insurers and transport
operators in particular. Business and financial interests in
ICC member countries in both the industrialized and develop
ing worlds were able to comment and influence the revision
procedure as it progressed. Other interested international
organizations-including the UNCITRAL secretariat-were
also kept informed of progress, and the revision work was
periodically reviewed in a Special ICC Liaison Committee
with Chambers of Commerce from the Socialist Countries of
Eastern Europe.

The revised Uniform Customs and Practice will be published
initially in English and French. Additional language versions
will be made available at a later time.

The work is a private codification applied by voluntary
acceptance. National banking associations obtain their
members' adherance and notify this to ICC headquarters.
Individual credits make reference to the Uniform Customs
and Practice.

ANNEX 11

Text of the uniform customs and practice for documentary
credits* (1983 revision)

A. General provisions and definitions

Article 1

These articles apply to all documentary credits, including,
to the extent to which they may be applicable, standby letters
of credit and are binding on all parties thereto unless
otherwise expressly agreed. They shall be incorporated into
each documentary credit by wording in the credit indicating
that such credit is issued subject to Uniform Customs and
Practice for Documentary Credits, 1983 revision, ICC Publi
cation No. 400.

Article 2

For the purposes of these articles, the expressions "docu
mentary credit(s)" and "standby letter(s) of credit" used
herein (hereinafter referred to as "credit(s)"), mean any

*Copyright 1983, by ICC Publishing S.A., Publication No. 400.

arrangement, however named or described, whereby a bank
(the issuing bank), acting at the request and on the instruc
tions of a customer (the applicant for the credit),

i. is to make a payment to or to the order of a third party
(the beneficiary), or is to payor accept bills of
exchange (drafts) drawn by the beneficiary,

or

ii. authorizes another bank to effect such payment, or to
pay, accept or negotiate such bills of exchange (drafts),

against stipulated documents, provided that the terms and
conditions of the credit are complied with.

Article 3

Credits, by their nature, are separate transactions from the
sales or other contract(s) on which they may be based and
banks are in no way concerned with or bound by such
contract(s), even if any reference whatsoever to such con
tract(s) is included in the credit.

Article 4

In credit operations all parties concerned deal in documents,
and not in goods, services and/or other performances to which
the documents may relate.

Article 5

Instructions for the issuance ofcredits, the credits themselves,
instructions for any amendments thereto and the amendments
themselves must be complete and precise.

In order to guard against confusion and misunderstanding,
banks should discourage any attempt to include excessive detail
in the credit or in any amendment thereto.

Article 6

A beneficiary can in no case avail himself of the contractual
relationships existing between the banks or between the
applicant for the credit and the issuing bank.

B. Form and notification ofcredits

Article 7

a. Credits may be either

1. revocable, or
ii. irrevocable.

b. All credits, therefore, should clearly indicate whether
they are revocable or irrevocable.

c. In the absence of such indication the credit shall be
deemed to be revocable.

Article 8

A credit may be advised to a beneficiary through another
bank (the advising bank) without engagement on the part of
the advising bank, but that bank shall take reasonable care to
check the apparent authenticity of the credit which it advises.
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Article 9

a. A revocable credit may be amended or cancelled by the
issuing bank at any moment and without prior notice to the
beneficiary.

b. However, the issuing bank is bound to:
i. reimburse a branch or bank with which a revocable

credit has been made available for sight payment,
acceptance or negotiation, for any payment, accep
tance or negotation made by such branch or bank
prior to receipt by it of notice of amendment or
cancellation, against documents which appear on
their face to be in accordance with the terms and
conditions of the credit;

ii. reimburse a branch or bank with which a revocable
credit has been made available for deferred payment,
if such branch or bank has, prior to receipt by it of
notice of amendment or cancellation, taken up
documents which appear on their face to be in
accordance with the terms and conditions of the
credit.

Article 10

a. An irrevocable credit constitutes a definite undertaking
of the issuing bank, provided that the stipulated documents
are presented and that the terms and conditions of the credit
are complied with:

i. if the credit provides for sight payment-to pay, or
that payment will be made;

ii. if the credit provides for deferred payment-to pay,
or that payment will be made, on the date(s)
determinable in accordance with the stipulations of
the credit;

iii. if the credit provides for acceptance-to accept
drafts drawn by the beneficiary if the credit stipu
lates that they are to be drawn on the issuing bank,
or to be responsible for their acceptance and
payment at maturity if the credit stipulates that they
are to be drawn on the applicant for the credit or
any other drawee stipulated in the credit;

iv. if the credit provides for negotiation-to pay with
out recourse to drawers and/or bona fide holders,
draft(s) drawn by the beneficiary, at sight or at a
tenor, on the applicant for the credit or on any
other drawee stipulated in the credit other than the
issuing bank itself, or to provide for negotiation by
another bank and to pay, as above, if such
negotiation is not effected.

b. When an issuing bank authorizes or requests another
bank to confirm its irrevocable credit and the latter has added
its confirmation, such confirmation constitutes a definite
undertaking of such bank (the confirming bank), in addition
to that of the issuing bank, provided that the stipulated
documents are presented and that the terms and conditions of
the credit are complied with:

i. if the credit provides for sight payment-to pay, or
that payment will be made;

ii. if the credit provides for deferred payment-to pay,
or that payment will be made, on the date(s)
determinable in accordance with the stipulations of
the credit;

iii. if the credit provides for acceptance-to accept
drafts drawn by the beneficiary if the credit stipu
lates that they are to be drawn on the confirming
bank, or to be responsible for their acceptance and
payment at maturity if the credit stipulates that they

are to be drawn on the applicant for the credit or
any other drawee stipulated in the credit;

iv. if the credit provides for negotiation-to negotiate
without recourse to drawers and/or bona fide
holders, draft(s) drawn by the beneficiary, at sight
or at a tenor, on the issuing bank or on the
applicant for the credit or on any other drawee
stipulated in the credit other than the confirming
bank itself.

c. If a bank is authorized or requested by the issuing bank
to add its confirmation to a credit but is not prepared to do
so, it must so inform the issuing bank without delay. Unless
the issuing bank specifies otherwise in its confirmation
authorization or request, the advising bank will advise the
credit to the beneficiary without adding its confirmation.

d. Such undertakings can neither be amended nor can
celled without the agreement of the issuing bank, the
confirming bank (if any), and the beneficiary. Partial accep
tance of amendments contained in one and the same advice of
amendment is not effective without the agreement of all the
above named parties.

Article 11

a. All credits must clearly indicate whether they are
available by sight payment, by deferred payment, by accep
tance or by negotiation.

b. All credits must nominate the bank (nominated bank)
which is authorized to pay (paying bank), or to accept drafts
(accepting bank), or to negotiate (negotiating bank), unless
the credit allows negotiation by any bank (negotiating bank).

c. Unless the nominated bank is the issuing bank or the
confirming bank, its nomination by the issuing bank does
not constitute any undertaking by the nominated bank to pay,
to accept, or to negotiate.

d. By nominating a bank other than itself, or by allowing
for negotiation by any bank, or by authorizing or requesting a
bank to add its confirmation, the issuing bank authorizes
such bank to pay, accept or negotiate, as the case may be,
against documents which appear on their face to be in
accordance with the terms and conditions of the credit, and
undertakes to reimburse such bank in accordance with the
provisions of these articles.

Article 12

a. When an issuing bank instructs a bank (advising bank)
by any teletransmission to advise a credit or an amendment to
a credit, and intends the mail confirmation to be the operative
credit instrument, or the operative amendment, the tele
transmission must state "full details to follow" (or words of
similar effect), or that the mail confirmation will be the
operative credit instrument or the operative amendment. The
issuing bank must forward the operative credit instrument or
the operative amendment to such advising bank without
delay.

b. The teletransmission will be deemed to be the operative
credit instrument or the operative amendment, and no mail
confirmation should be sent, unless the teletransmission states
"full details to follow" (or words of similar effect), or states
that the mail confirmation is to be the operative credit
instrument or the operative amendment.

c. A teletransmission intended by the issuing bank to be
the operative credit instrument should clearly indicate that the
credit is issued subject to Uniform Customs and Practice for
Documentary Credits, 1983 revision, ICC Publication No. 400.
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d. If a bank uses the services of another bank or banks
(the advising bank) to have the credit advised to the
beneficiary, it must also use the services of the same bank(s)
for advising any amendments.

e. Banks shall be responsible for any consequences arising
from their failure to follow the procedures set out in the
preceding paragraphs.

Article 13

When a bank is instructed to issue, confirm or advise a
credit similar in terms to one previously issued, confirmed or
advised (similar credit) and the previous credit has been the
subject of amendment(s), it shall be understood that the
similar credit will not include any such amendment(s) unless
the instructions specify clearly the amendment(s) which is/are
to apply to the similar credit. Banks should discourage
instructions to issue, confirm or advise a credit in this
manner.

Article 14

If incomplete or unclear instructions are received to issue,
confirm, advise or amend a credit, the bank requested to act
on such instructions may give preliminary notification to the
beneficiary for information only and without responsibility.
The credit will be issued, confirmed, advised or amended only
when the necessary information has been received and if the
bank is then prepared to act on the instructions. Banks should
provide the necessary information without delay.

c. Liabilities and responsibilities

Article 15

Banks must examine all documents with reasonable care to
ascertain that they appear on their face to be in accordance
with the terms and conditions of the credit. Documents which
appear on their face to be inconsistent with one another will
be considered as not appearing on their face to be in
accordance with the terms and conditions of the credit.

Article 16

a. If a bank so authorized effects payment, or incurs a
deferred payment undertaking, or accepts, or negotiates
against documents which appear on their face to be in
accordance with the terms and conditions of a credit, the
party giving such authority shall be bound to reimburse the
bank which has effected payment, or incurred a deferred
payment undertaking, or has accepted, or negotiated, and to
take up the documents.

b. If, upon receipt of the documents, the issuing bank
considers that they appear on their face not be in accordance
with the terms and conditions of the credit, it must determine,
on the basis of the documents alone, whether to take up such
documents, or to refuse them and claim that they appear on
their face not to be in accordance with the terms and
conditions of the credit. '

c. The issuing bank shall have a reasonable tim.e in which
to examine the documents and to determine as above whether
to take up or to refuse the documents.

d. If the issuing bank decides to refuse the documents, it
must give notice to that effect without delay by telecommuni
cation, or, if that is not possible, by other expeditious means,

to the bank from which it received the documents (the
remitting bank), or to the beneficiary, if it received the
documents directly from him. Such notice must state the
discrepancies in respect of which the issuing bank refuses the
documents and must also state whether it is holding the
documents at the disposal of or is returning them to, the
presentor (remitting bank or the beneficiary, as the case may
be). The issuing bank shall then be entitled to claim from the
remitting bank refund of any reimbursement which may have
been made to that bank.

e. If the issuing bank fails to act in accordance with the
provisions of paragraphs (c) and (d) of this article and/or fails
to hold the documents at the disposal of, or to return them to,
the presentor, the issuing bank shall be precluded from
claiming that the documents are not in accordance with the
terms and conditions of the credit.

f If the remitting bank draws the attention of the issuing
bank to any discrepancies in the documents or advises the
issuing bank that it has paid, incurred a deferred payment
undertaking, accepted or negotiated under reserve or against
an indemnity in respect of such discrepancies, the issuing
bank shall not be thereby relieved from any of its obligations
under any provision of this article. Such reserve or indemnity
concerns only the relations between the remitting bank and
the party towards whom the reserve was made, or from
Whom, or on .,vhose behalf, the indemnity was obtained.

Article 17

Banks assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal effect
of any documents, or for the general and/or particular
conditions stipulated in the documents or superimposed
thereon; nor do they assume any liability or responsibility for
the description, quantity, weight, quality, condition, packing,
delivery, value or existence of the goods represented by any
documents, or for the good faith or acts and/or omissions,
solvency, performance or standing of the consignor, the
carriers, or the insurers of the goods, or any other person
whomsoever.

Article 18

Banks assume no liability or responsibility for the conse
quences arising out of delay and/or loss in transit of any
messages, letters or documents, or for delay, mutilation or
other errors arising in the transmission of any telecommunica
tion. Banks assume no liability or responsibility for errors in
translation or interpretation of technical terms, and reserve
the right to transmit credit terms without translating them.

Article 19

Banks assume no liability or responsibility for conse
quences arising out of the interruption of their business by
Acts of God, riots, civil commotions, insurrections, wars or
any other causes beyond their control, or by any strikes or
lockouts. Unless specifically authorized, banks will not, upon
resumption of their business, incur a deferred payment
undertaking, or effect payment, acceptance or negotiation
under credits which expired during such interruption of their
business.

Article 20

a. BaQks utilising the services of another bank or other
banks for the purpose of giving effect to the instructions of
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the applicant for the credit do so for the account and at the
risk of such applicant.

b. Banks assume no liability or responsibility should the
instructions they transmit not be carried out, even if they have
themselves taken the initiative in the choice of such other
bank(s).

c. The applicant for the credit shall be bound by and
liable to indemnify the banks against all obligations and
responsibilities imposed by foreign laws and usages.

Article 21

a. If an issuing bank intends that the reimbursement to
which a paying, accepting or negotiating bank is entitled shall
be obtained by such bank claiming on another branch or
office of the issuing bank or on a third bank (all hereinafter
referred to as the reimbursing bank) it shall provide such
reimbursing bank in good time with the proper instructions or
authorization to honour such reimbursement claims and
without making it a condition that the bank entitled to claim
reimbursement must certify compliance with the terms and
conditions of the credit to the reimbursing bank.

b. An issuing bank will not be relieved from any of its
obligations to provide reimbursement itself if and when
reimbursement is not effected by the reimbursing bank.

c. The issuing bank will be responsible to the paying,
accepting or negotiating bank for any loss of interest if
reimbursement is not provided on first demand made to the
reimbursing bank, or as otherwise specified in the credit, or
mutually agreed, as the case may be.

D. Documents

Article 22

a. All instructions for the issuance of credits and the
credits themselves and, where applicable, all instructions for
amendments thereto and the amendments themselves, must
state precisely the document(s) against which payment,
acceptance or negotiation is to be made.

b. Terms such as "first class", "well known", "qualified",
"independent", "official", and the like shall not be used to
describe the issuers of any documents to be presented under a
credit. If such terms are incorporated in the credit I terms,
banks will accept the relative documents as presented,
provided that they appear on their face to be in accordance
with the other terms and conditions of the credit.

c. Unless otherwise stipulated in the credit, banks will
accept as originals documents produced or appearing to have
been produced:

i. by reprographic systems;
ii. by, or as the result of, automated or computerized

systems;
iii. as carbon copies;

if marked as originals, always provided that, where necessary,
such documents appear to have been authenticated.

Article 23

When documents other than transport documents,
insurance documents and commercial invoices are called for,
the credit should stipulate by whom such documents are to be
issued and their wording or data content. If the credit does

not so stipulate, banks will accept such documents as
presented, provided that their data content makes it possible
to relate the goods and/or services referred to therein to those
referred to in the commercial invoice(s) presented, or to those
referred to in the credit if the credit does not stipulate
presentation of a commercial invoice.

Article 24

Unless otherwise stipulated in the credit, banks will accept
a document bearing a date of issuance prior to that of the
credit, subject to such document being presented within the
time limits set out in the credit and in these articles.

D.l Transport documents (documents indicating loading on
board or dispatch or taking in charge)

Article 25

Unless a credit calling for a transport document stipulates
as such document a marine bill of lading (ocean bill of lading
or a bill of lading covering carriage by sea), or a post receipt
or certificate of posting:

a. banks will, unless otherwise stipulated in the credit,
accept a transport document which:

i. appears on its face to have been issued by a named
carrier, or his agent, and

ii. indicates dispatch or taking in charge of the goods,
or loading on board, as the case may be, and

iii. consists of the full set of originals issued to the
consignor if issued in more than one original, and

iv. meets all other stipulations of the credit.

b. Subject to the above, and unless otherwise stipulated in
the credit, banks will not reject a transport document which:

i. bears, a title such as "Combined transport bill of
lading", "Combined transport document", "Com
bined transport bill of lading or port-to-port bill of
lading", or a title or a combination of titles of
similar intent and effect, and/or

ii. indicates some or all of the conditions of carriage by
refetence to a source or document other than the
transport document itself (short form/blank trans
port document), and/or

iii. indicates a place of taking in charge different from
the port of loading and/or a place of final destina
tion different from the port of discharge, and/or

iv. relates to cargoes such as those in Containers or on
pallets, and the like, and/or

v. contains the indication "intended", or similar quali
fication, in relation to the ves~el or other means of
transport, and/or the port of loading and/or the
port of discharge.

c. Unless otherwise stipulated in the credit in the case of
carriage by sea or by more than one mode of transport but
including carriage by sea, banks will reject a transport
document which:

i. indicates that it is subject to a charter party, and/or
ii. indicates that the carrying vessel is propelled by sail

only.

d. Unless otherwise stipulated in the credit, banks will
reject a transport document issued by a freight forwarder
unless it is the FIATA Combined Transport Bill of Lading
approved by the International Chamber of Commerce or
otherwise indicates that it is issued by a freight forwarder
acting as a carrier or agent of a named carrier.
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Article 26
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Article 28

If a credit calling for a transport document stipulates as
such document a marine bill of lading:

a. banks will, unless otherwise stipulated in the credit,
accept a document which:

i. appears on its face to have been issued by a named
carrier, or his agent, and

ii. indicates that the goods have been loaded on board
or shipped on a named vessel, and

Hi. consists of the full set of originals issued to the
consignor if issued in more than one original, and

iv. meets all other stipulations of the credit.

b. Subject to the above, and unless otherwise stipulated in
the credit, banks will not reject a document which:

i. bears a title such as "Combined transport bill of
lading", "Combined transport document", "Com
bined transport bill of lading or port-to-port bill of
lading", or a title or a combination of titles of
similar intent and effect, and/or

ii. indicates some or all of the conditions of carriage by
reference to a source or document other than the
transport document itself (short form/blank back
transport document), and/or

iii. indicates a place of taking in charge different from
the port of loading, and/or a place of final
destination different from the port of discharge,
and/or

iv. relates to cargoes such as those in Containers or on
pallets, and the like.

c. Unless otherwise stipulated in the credit, banks will
reject a document which:

i. indicates that it is subject to a charter party, and/or
ii. indicates that the carrying vessel is propelled by sail

only, and/or
iii. contains the indication "intended", or similar quali

fication in relation to the vessel and/or the port of
loading-unless such document bears an on board
notation in accordance with article 27 (b) and also
indicates the actual port of loading, and/or the port
of discharge-unless the place of final destination
indicated on the document is other than the port of
discharge, and/or

IV. is issued by a freight forwarder, unless it indicates
that it is issued by such freight forwarder acting as a
carrier, or as the agent of a named carrier.

Article 27

a. Unless a credit specifically calls for an on board
transport document, or unless inconsistent with other stipula
tion(s) in the credit, or with article 26, banks will accept a
transport document which indicates that the goods have been
taken in charge or received for shipment.

b. Loading on board or shipment on a vessel may be
evidenced either by a transport document bearing wording
indicating loading on board a named vessel or shipment on a
named vessel, or, in the case of a transport document stating
"received for shipment", by means of a notation of loading
on board on the transport document signed or initialled and
dated by the carrier or his agent, and the date of this notation
shall be regarded as the date of loading on board the named
vessel or shipment on the named vessel.

a. In the case of carriage by sea or by more than one
mode of transport but including carriage by sea, banks will
refuse a transport document stating that the goods are or will
be loaded on deck, unless specifically authorized in the credit.

b. Banks will not refuse a transport document which
contains a provision that the goods may be carried on deck,
provided it does not specifically state that they are or will be
loaded on deck.

Article 29

a. For the purpose of this article transhipment means a
transfer and reloading during the course of carriage from the
port of loading or place of dispatch or taking in charge to the
port of discharge or place of destination either from one
conveyance or vessel to another conveyance or vessel within
the same mode of transport or from one mode of transport to
another mode of transport.

b. Unless transhipment is prohibited by the terms of the
credit, banks will accept transport documents which indicate
that the goods will be transhipped, provided the entire
carriage is covered by one and the same transport document.

c. Even if transhipment is prohibited by the terms of the
credit, banks will accept transport documents which:

i. incorporate printed clauses stating that the carrier
has the right to tranship, or

ii. state or indicate that transhipment will or may take
place, when the credit stipulates a combined trans
port document, or indicates carriage from a place of
taking in charge to a place of final destination by
different modes of transport including a carriage by
sea, provided that the entire carriage is covered by
one and the same transport document, or

iii. state or indicate that the goods are in a Container(s)
trailer(s), "LASH" barge(s), and the like will be
carried from the place of taking in charge to the
place of final destination in the same Container(s),
trailer(s), "LASH" barge(s), and the like under one
and the same transport document.

iv. state or indicate the place of receipt and/or of final
destination as "C.F.S." (container freight station) or
"C.Y." (container yard) at, or associated with, the
port of loading and/or the port of destination.

Article 30

If the credit stipulates dispatch of goods by post and calls
for a post receipt or certificate of posting, banks will accept
such post receipt or certificate of posting if it appears to have
been stamped or otherwise authenticated and dated in the
place from which the credit stipulates the goods are to be
dispatched.

Article 31

a. Unless otherwise stipulated in the credit, or inconsistent
with any of the documents presented under the credit, banks
will accept transport documents stating that freight or
transportation charges (hereinafter referred to as "freight")
have still to be paid.
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b. If a credit stipulates that the transport document has to
indicate that freight has been paid or prepaid, banks will
accept a transport document on which words clearly indicating
payment or prepayment of freight appear by stamp or
otherwise, or on which payment of freight is indicated by
other means.

c. The words "freight prepayable" or "freight to be
prepaid" or words of similar effect, if appearing on transport
documents, will not be accepted as constituting evidence of
the payment of freight.

d. Banks will accept transport documents bearing reference
by stamp or otherwise to costs additional to the freight
charges, such as costs of, or disbursements incurred in
connection with, loading, unloading or similar operations,
unless the conditions of the credit specifically prohibit such
reference.

Article 32

Unless otherwise stipulated in the credit, banks will accept
transport documents which bear a clause on the face thereof
such as "shippers load and count" or "said by shipper to
contain" or words of similar effect.

Article 33

Unless otherwise stipulated in the credit, banks will
accept transport documents indicating as the consignor of the
goods a party other than the beneficiary of the credit.

Article 34

a. A clean transport document is one which bears no
superimposed clause or notation which expressly declares a
defective condition of the goods and!or the packaging.

b. Banks will refuse transport documents bearing such
clauses or notations unless the credit expressly stipulates the
clauses or notations which may be accepted.

c. Banks will regard a requirement in a credit for a
transport document to bear the clause "clean on board" as
complied with if such transport document meets the require
ments of this article and of article 27 (b).

D.2 Insurance documents

Article 35

a. Insurance documents must be as stipulated in the
credit, and must be issued and!or signed by insurance
companies or underwriters, or their agents.

b. Cover notes issued by brokers will be not accepted,
unless specifically authorised by the credit.

Article 36

Unless otherwise stipulated in the credit, or unless it
appears from the insurance document(s) that the cover is
effective at the latest from the date of loading on board or
dispatch or taking in charge of the goods, banks will refuse
insurance documents presented which bear a date later than
the date of loading on board or dispatch or taking in charge
of the goods as indicated by the transport document(s).

Article 37

a. Unless otherwise stipulated in the credit, the insurance
document must be expressed in the same currency as the
credit.

b. Unless otherwise stipulated in the credit, the minimum
amount for which the insurance document must indicate the
insurance cover to have been effected is the CIF (cost,
insurance and freight ... "named port of destination") or
CIP (freight/carriage and insurance paid to "named point of
destination") value of the goods, as the case may be, plus
10%. However, if banks cannot determine the CIF or CIP
value, as the case may be, from the documents on their face,
they will accept as such minimum amount the amount for
which payment, acceptance or negotiation is requested under
the credit, or the amount of the commercial invoice,
whichever is the greater.

Article 38

a. Credits should stipulate the type of insurance required
and, if any, the additional risks which are to be covered.
Imprecise terms such as "usual risks" or "customary risks"
should not be used; if they are used, banks will accept
insurance documents as presented, without responsibility for
any risks not being covered.

b. Failing specific stipulations in the credit, banks will
accept insurance documents as presented, without responsi
bility for any risks not being covered.

Article 39

Where a credit stipulates "insurance against all risks",
banks will accept an insurance document which contains any
"all risks" notation or clause, whether or not bearing the
heading "all risks", even if indicating that certain risks are
excluded, without responsibility for any risk(s) not being
covered.

Article 40

Banks will accept an insurance document which indicates
that the cover is subject to a franchise or an excess
(deductible), unless it is specifically stipulated in the credit
that the insurance must be issued irrespective of percentage.

D.3 Commercial invoice

Article 41

a. Unless otherwise stipulated in the credit, commercial
invoices must be made out in the name of the applicant for
the credit.

b. Unless otherwise stipulated in the credit, banks may
refuse commercial invoices issued for amounts in excess of the
amount permitted by the credit. Nevertheless, if a bank
authorised to pay, incur a deferred payment undertaking,
accept, or negotiate under a credit accepts such invoices, its
decision will be binding upon all parties, provided such bank
has not paid, incurred a deferred payment undertaking,
accepted or effected negotiation for an amount in excess of
that permitted by the credit.

c. The description of the goods in the commercial invoice
must correspond with the description in the credit. In all
other documents, the goods may be described in general terms
not inconsistent with the description of the goods in the
credit.
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Article 42

D.4 Other documents subsequent instalments, unless otherwise stipulated in the
credit.

If a credit calls for an attestation or certification of weight
in the case of transport other than by sea, banks will accept a
weight stamp or declaration of weight which appears to have
been superimposed on the transport document by the carrier
or his agent unless the credit specifically stipulates that the
attestation or certification of weight must be by means of
a separate document.

E. Miscellaneous provisions

Quantity and amount

Article 43

a. The words I"about", "circa" or similar expressions used
in connection with the amount of the credit or the quantity or
the unit price stated in the credit are to be construed as
allowing a difference not to exceed 10% more or 10% less
than the amount or the quantity or the unit price to which
they refer.

b. Unless a credit stipulates that the quantity of the goods
specified must not be exceeded or reduced, a tolerance of 5%
more or 5% less will be permissible, even if partial shipments
are not permitted, always provided that the amount of the
drawings does not exceed the amount of I the credit. This
tolerance does not apply when the credit stipulates the
quantity in terms of a stated number of packing units or
individual items.

Partial drawings and/or shipments

Article 44

a. Partial drawings and/or shipments are allowed, unless
the credit stipulates otherwise.

b. Shipments by sea, or by more than one mode of
transport but including carriage by sea, made on the same
vessel and for the same voyage, will not be regarded as partial
shipments, even if the transport documents indicating loading
on board bear different dates of issuance and/or indicate
different ports of loading on board.

c. Shipments made by post will not be regarded as partial
shipments if the post receipts or certificates of posting appear
to have been stamped or otherwise authenticated in the place
from which the credit stipulates the goods are to be
dispatched, and on the same date.

d. Shipments made by modes of transport other than
those referred to in paragraphs (b) and (c) of this article will
not be regarded as partial shipments, provided the transport
documents are issued by one and the same carrier or his agent
and indicate the same date of issuance, the same place of
dispatch or taking in charge of the goods, and the same
destination.

Drawings and/or shipments by instalments

Article 45

If drawings and/or shipments by instalments within given
periods are stipulated in the credit and any instalment is not
drawn and/or shipped within the period allowed for that
instalment, the credit ceases to be available for that and any

Expiry date and presentation

Article 46

a. All credits must stipulate an expiry date for presenta
tion of documents for payment, acceptance or negotiation.

b. Except as provided in Article 48 (a), documents must
be presented on or before such expiry date.

c. If an issuing bank states that the credit is to be
available "for one month", "for six months" or the like, but
does not specify the date from which the time is to run, the
date of issuance of the credit by the issuing bank will be
deemed to be the first day from which such time is to run.
Banks should discourage indication of the expiry date of the
credit in this manner.

Article 47

a. In addition to stipulating an expiry date for presenta
tion of documents, every credit which calls for a transport
document(s) should also stipulate a specified period of time
after the date of issuance of the transport document(s) during
which presentation of documents for payment, acceptance or
negotiation must be made. If no such period of time is
stipulated, banks will refuse documents presented to them
later than 21 days after the date of issuance of the transport
document(s). In every case, however, documents must be
presented not later than the expiry date of the credit.

.b. For the purpose of these articles, the date of issuance of
a transport document(s) will be deemed to be:

i. in the case of a transport document evidencing
dispatch, or taking in charge, or receipt of goods for
shipment by a mode of transport other than by
air-the date of issuance indicated on the transport
document or the date of the reception stamp
thereon whichever is the later.

ii. in the case of a transport document evidencing
carriage by air-the date of issuance indicated on
the transport document or, if the credit stipulates
that the transport document shall indicate an actual
flight date, the actual flight date as indicated on the
transport document.

iii. in the case of a transport document evidencing
loading on board a named vessel-the date of
issuance of the transport document or, in the case of
an on board notation in accordance with article
27 (b), the date of such notation.

iv. in cases to which Article 44 (b) applies, the date
determined as above of the latest transport docu
ment issued.

Article 48

a. If the expiry date of the credit and/or the last day of
the period of time after the date of issuance of the transport
document(s) for presentation of documents stipulated by the
credit or applicable by virtue of Article 47 falls on a day on
which the bank to which presentation has to be made is
closed for reasons other than those referred to in article 19,
the stipulated expiry date and/or the last day of the period of
time after the date of issuance of the transport document(s)
for presentation of documents, as the case may be, shall be
extended to the first following business day on which such
bank is open.
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b. The latest date for loading on board, or dispatch, or
taking in charge shall not be extended by reason of the
extension of the expiry date and/or the period of time after
the date of issuance of the transport document(s) for
presentation of document(s) in accordance with this article. If
no such latest date for shipment is stipulated in the credit or
amendments thereto, banks will reject transport documents
indicating a date of issuance later than the expiry date
stipulated in the credit or amendments thereto.

c. The bank to which presentation is made on such first
following business day must add to the documents its
certificate that the documents were presented within the time
limits extended in accordance with Article 48 (a) of the
Uniform Customs and Practice for Documentary. Credits,
1983 revision, ICC Publication No. 400.

Article 49

Banks are under no obligation to accept presentation of
documents outside their banking hours.

Loading on board, dispatch and taking in charge (shipment)

Article 50

a. Unless otherwise stipulated in the credit, the expression
"shipm'ent" used in stipulating an earliest and/or a latest
shipment date will be understood to include the expressions
"loading on board", "dispatch" and "taking in charge".

b. The date of issuance of the transport document
determined in accordance with article 47 (b) will be taken to
be the date of shipment.

c. Expressions such as "prompt", "immediately", "as
soon as possible", and the like should not be used. If they are
used, banks will interpret them as a stipulation that shipment
is to be made within thirty days from the date of issuance of
the credit by the issuing bank.

d. If the expression "on or about" and similar expressions
are used, banks will interpret them as a stipulation that
shipment is to be made during the period from five days
before to five days after the specified date, both end days
included.

Date terms

Article 51

The words "to", "until", "till", "from", and words of
similar import applying to any date term in the credit will be
understood to include the date mentioned. The word "after"
will be understood to exclude the date mentioned.

Article 52

The terms "first half', "second half' of a month shall be
construed respectively as from the 1st to the 15th, and 16th to
the last day of each month, inclusive.

Article 53

The terms "beginning", "middle", or "end" of a month
shall be construed respectively as from the 1st to the 10th, the

11th to the 20th, and the 21st to the last day of each month,
inclusive.

F. Transfer

Article 54

a. A transferable credit is a credit under which the
beneficiary has the right to request the bank called upon to
effect payment or acceptance or any bank entitled to effect
negotiation to make the credit available in who~ or in part to
one or more other parties (second beneficiaries).

b. A credit can be transferred only if it is expressly
designated as "transferable" by the issuing bank. Terms such
as "divisible", "fractionable", "assignable", and "trans
missible" add nothing to the meaning of the term "trans
ferable" and shall not be used.

c. The bank requested to effect the transfer (transferring
bank), whether it has confirmed the credit or, not, shall be
under no obligation to effect such transfer except to the extent
and in the manner expressly consented to by such bank.

d. Bank charges in respect of transfer are payable by the
first beneficiary unless otherwise specified. The transferring
bank shall be under no obligation to effect the transfer until
such charges are paid.

e. A transferable credit can be transferred once only.
Fractions of a transferable credit (not exceeding in the
aggregate the amount of the credit) can be transferred
separately, provided partial shipments are not prohibited, and
the aggregate of such transfers will be considered as consti
tuting only one transfer of the credit. The credit can be
transferred only on the terms and conditions specified in the
original credit, with the exception of the amount of the credit,
of any unit prices stated therein, of the period of validity, of
the last date for presentation of documents in accordance
with Article 47 and the period for shipment, any or all of
which may be reduced or curtailed, or the percentage for
which insurance cover must be effected, which may be
increased in such a way as to provide the amount of cover
stipulated in the original credit, or these articles. Additionally,
the name of the first beneficiary can be substituted for that of
the applicant for the'credit, but if the name of the applicant
for the credit is specifically required by the original credit to
appear in any document other than the invoice, such
requirement must be fulfilled.

f The first beneficiary has the right to substitute his own
invoices (and drafts if the credit stipulates that drafts are to be
drawn on the applicant for the credit) in exchange for those of
the second beneficiary, for amounts not in excess of the
original amount stipUlated in the credit and for the original
unit prices if stipulated in the credit, and! upon such
substitution of invoices (and drafts) the first beneficiary can
draw under the credit for the difference, if any, between his
invoices and the second beneficiary's invoices. When a credit
has been transferred and the first beneficiary is to supply his
own invoices (and drafts) in exchange for the second
beneficiary's invoices (and drafts) but fails to do so on first
demand, the paying, accepting or negotiating bank has the
right to deliver to the issuing bank the documents received
under the credit, including the second beneficiary's invoices
(and drafts) without further responsibility to the first
beneficiary.

g. Unless otherwise stipulated in the credit, the first
beneficiary of a transferable credit may request that the credit
be transferred to a second beneficiary in the same country, or
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in another country. Further, unless otherwise stipulated in the
credit, the first beneficiary shall have the right to request that
payment or negotiation be effected to the second beneficiary
at the place to which the credit has been transferred, up to
and including the expiry date of the original credit, and
without prejudice to the first beneficiary's right subsequently
to susbtitute his own invoices and drafts (if any) for those of
the second beneficiary and to claim any difference due to him.

Assignment ofproceeds

Article 55

The fact that a credit is not stated to be transferable shall
not affect the beneficiary's right to assign any proceeds to
which he may be, or may become, entitled under such credit,
in accordance with the provisions of the applicable law.

C. Current activities of international organizations in the field of barter and barter-like transactions:
report of the Secretary-General (A/CN.9/253)a
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INTRODUCTION

1. At its eleventh session in 1978 the Commission, in
its decision on its new programme of work, decided to
include as a priority item the subject of international
barter and exchange. l At its twelfth session the Com
mission had before it a report of the Secretary-General
entitled "Barter or exchange in international trade".2

aFor consideration by the Commission see Report, chapter VI, C
(part one, A, above).

lReport of the United Nations Commission on International Trade
Law on the work of its eleventh session (1978), Official Records of the
General Assembly. Thirty-third Session, Supplement No. 17 (A/33/17),
paras. 67-69 (Yearbook 1982, part one, n. A).

2A/CN.9/159 (Yearbook 1979. part two, I, A).

The Commission decided to request its secretariat to
include in the studies then being conducted in respect of
contract practices, consideration of clauses of particular
importance in barter-like transactions. The Commission
also requested the secretariat to approach other organi
zations within the United Nations engaged in studies on
such transactions, and to report to it on the work being
undertaken by these organizations.3

2. This report is submitted in response to the request
of the Commission at its twelfth session. It constitutes a

3Report of the United Nations Commission on International Trade
Law on the work of its twelfth session (1979), Official Records of the
General Assembly, Thirty-fourth Session. Supplement No. 17 (A/341
17), paras. 21 and 22 (Yearbook 1979, part one, n, A).
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part of the series of reports on the work of other
organizations in particular areas of international trade
law, pursuant to the decision of the Commission at its
fourteenth session.4

I. Barter or barter-like transactions

3. The needs of some countries to finance their
imports have led importers from these countries to
resort to barter or barter-like transactions. Such trans
actions may assist the importer in developing markets
for his own exports in the exporter's country or in third
countries, and also help to reduce foreign exchange
costs. While barter or barter-like transactions are
particularly common in East-West trade, over the last
ten years they have also become more common in
North-South trade.

4. Barter, in its strict legal sense, is generally defined
as a transaction which provides for a direct exchange of
goods of approximately equal value between two
parties, with no money involved. Such barter trans
actions, which were employed extensively immediately
after the Second World War, are today less often used,
because it is difficult to find two parties prepared to
make a simultaneous or nearly simultaneous exchange
of goods of equivalent value.

5. Barter-like transactions are those transactions which
have as a basic characteristic a linkage, legal or
otherwise, between exports and imports of goods or
services in addition to, or in place of, financial
settlement. In contrast to barter, a barter-like trans
action is often effected by more than one contract. The
terms used in available documents and literature to
describe various types of barter-like transactions
include counter-trade, contra-trade, and linked trans
actions. Although there is no generally accepted defini
tion of these terms, the Economic Commission of Europe
(ECE) has used the term "counter-trade" as the generic
term covering both barter and barter-like transactions,
"counter-purchase" to designate short- and medium
term transactions involving an original sales contract
and a counter-purchase agreement, and "product buy
back" to designate long-term industrial co-operation
agreements where compensation is in whole or in part
effected by the purchase of resultant products. 5

6. Multilateral barter-like transactions: In addition to
bilateral counter-purchase transactions and buy-back
transactions, multilateral forms of barter-like trans
actions which involve more than two parties also occur.
An exporter in State A may conclude an agreement to
supply X goods to an importer in State B with the
coming into force of this agreement made subject to the
conclusion or performance of another agreement
between an exporter in State B and an importer in State

4Report of the United Nations Commission on International Trade
Law on the work of its fourteenth session, Official Records of the
General Assembly, Thirty-sixth Session, Supplement No. 17 (A/36/17),
para. 100 (Yearbook 1981, part one, A).

5A useful description of the terminology in use in different
countries and for different types of transactions is found in the report
of the Economic Commission for Europe, "Counter-trade practices in
the ECE region" (TRADE/R.385).

A for the supply of Y goods. Such transactions are
sometimes called conjunctive transactions and are
concluded in connection with an interstate bilateral
clearing agreement with the aim of preventing an
undesired surplus in the payment balance of one of the
States party 'to the clearing agreement. Where both the
contracts are made interdependent, such transactions
are sometimes called reciprocal transactions. Where
interdependent agreements are concluded between
parties in different States, the value of the goods
exchanged between the two States is equal, and no
interstate bilateral clearing agreement exists between
those States, the monetary obligation may be settled by
each of the importers paying the exporter from his State
in their local currency, thereby excluding the need for
any international payment. Such kinds of transactions
are sometimes known as compensation transactions or
multilateral barter transactions.

11. Work of international organizations

A. United Nations organizations

1. Economic Commission for Europe (ECE)

7. The subject of counter-trade was first discussed by
the ECE at the twenty-seventh session of the Committee
on the Development of Trade in 1978, in the context of
the Committee's "Review of recent and prospective
trends, policies and problems".6 At the conclusion of its
discussion, the Committee invited its secretariat to
prepare a report for submission to the twenty-eighth
session of the Committee that would define and describe
the use of counter-trade practices in the ECE region. 7

8. Part of the report prepared pursuant to this request,
which was entitled "Counter-trade practices in the ECE
region",8 contained a typology of counter-trade ar
rangements, a description of the main practices
encountered in the ECE region and a brief assessment of
trends in various sectors. Part two dealt with policies at
the national and international levels in the field of
counter-trade, and examined the role and the motives of
enterprises and organizations engaged in this type of
activity. Contractual and financial aspects were also
dealt with in the second part of the study. Two addenda
to the report, prepared by the joint unit of the ECE
secretariat and the United Nations Centre for Trans
national Corporations (CTC), dealt with counter-trade
practices in specific industries.9

6ECE/TRADE/130.

'Ibid., para. 24 (i).
'TRADE/R.385.
9"East-west industrial co-operation in the automotive sector and

counter-trade arrangements" (TRADE/R.385/Add.l). In view of the
close connections between counter-trade and industrial co-operation
in the automative sector, a part of the report was concerned with the
terminology, typology and economic significance of various forms of
counter-trade. "Institutional arrangements at the national level for
counter-trade in selected western countries" (TRADE/R.385/Add.3)
examined some of the forms of counter-trade practiced by western
chemical producers and plant engineering and contracting firms,
including buy-back of resultant or related products and counter
purchase arrangements of non-resultant and often unrelated products.
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9. Following discussion of this report, the ECE
Committee decided to convene an Ad Hoc Meeting on
Compensation Trade to be held in 1981.10

10. In addition to the report previously submitted to
the twenty-eighth session of the ECE Committee, four
more reports were submitted to the Ad Hoc Meeting on
Compensation Trade:

(a) "Large-scale and long-term compensation
agreements in East-West trade".11 The purpose of this
report was to review the main developments which had
taken place since 1968, when the first large-scale and
long-term arrangements were signed between Eastern
and Western enterprises;

(b) "Reciprocal trading arrangements at the western
enterprise leve~, with special reference to East-West
trade" .12 This report examined a representative sample
of organizational forms and trading practices currently
in use within various industrial and commercial sectors;

(c) "Short- and medium-term linked transactions in
East-West trade"Y This report reviewed the main types
of short- and medium-term linked transactions found in
East-West trade;

(d) "Counter-trade practices in the c~emicals indus
try: the experience of selected Western chemicals
producers and plant contractors in East-West trade" .14

11. The report of the Ad Hoc Meeting on Compensa
tion Trade l5 and a note by the secretariat entitled
"Recent developments in compensation trade in the
ECE region"16 containing updated information relevant
to compensation trade in the ECE region and a
discussion of the problems and perspectives of this type
of trade were submitted to the thirty-first session of the
ECE Committee held in 1982. The ECE Committee
decided to convene a Special Experts' Meeting on
Compensation Trade in the summer of 1983 and to
return to the subject at its thirty-second session in
December 1983.17

12. The Special Experts' Meeting had before it a study
entitled "Compensation trade in the ECE region: a
survey of quantitative estimates" .18 The Meeting also
discussed the practical problems encountered in com
pensation trade by both Eastern and Western operators,
in particular small and medium-sized enterprises.

13. At the most recent meeting of the ECE Committee
on the Development of Trade, held in December 1983,
the subject of compensation agreements was considered

lOECE/TRADE/136, annex I, work area 15.1.1. The preparatory
meeting for the Ad Hoc Meeting on Compensation Trade was held
from 4-7 May, and from 2-4 September 1981, at which the provisional
agenda for this meeting was drawn up (see TRADE/AC.l8/1).

lITRADE/AC.l8/R.1.
12TRADE/AC.18/R.2.
l'TRADE/AC.l8/R.3.
14TRADE/RAIO.
l~TRADE/AC.l8/2.
16TRADE/RA44.
17ECE/TRADE/144, para. 46.
18TRADE/AC.19/R.1.

in the context of a "Review of recent and prospective
trends, policies and problems in intra-regional trade: a
profile of the East-West trade of the USSR" .19

14. It will be seen that the ECE Committee on the
Development of Trade has since 1979 had an active
interest in barter-like transactions as they are used in
East-West trade. Its studies and reports have described
the various forms in which these transactions take place
and have served a useful role in clarifying the
terminology, typology and economic significance of
these transactions.

2. United Nations Industrial Development
Organization (UNIDO)

15. The subject of compensation and buy-back
agreements was considered by the UNIDO Expert
Group Meeting on Industrial Financing, in 197820 and,
subsequently, by the UNIDO Expert Group Meeting on
Buy-back Agreements, in 1979.21 Both meetings dealt
with the financing of industrial development in the
developing countries.

16. As part of the background material for the study
Industry 2000-New Perspectives, 22 prepared for the
Third General Conference of UNIDO in 1980, UNIDO
published a study on barter-like trade and investmentsY

B. Work of other organizations

1. Organisation for Economic Co-operation
and Development (OECD)

17. The OECD secretariat has published various
studies on compensation transactions related to major
industrial contracts. 24

2. Work ofacademic research centres

(a) Centre de Droit des Obligations: Working Group on
International Contracts

18. The Working Group on International Contracts
(Louvain) studied the legal aspects of compensation
contracts. The results of this study were reflected in a
report published in 1981.25 The report considers the
nature of counter-purchase and buy-back transactions
and some of the clauses found in such transactions.

19TRADE/R.442/Add.5
2°ID/WG.287/10.
2IUNIDO/EX.78.
22ID/237 (ID/CONFA13).
231. Outters-Jaeger. "Barter-related investment mechanisms" (UNIDO/

IOD/324. va!. I) p. 349.
"E.g., OECD, Counter-trade Practices in East/West Economic

Relations (Paris, 1979); OECD, East-West Trade in Chemicals (Paris,
1980): and OECD, East-West Trade: Recent Developments in Counter
trade (Paris, 1981).

2~Marcel Fontaine, "Aspects juridiques des contrats de compensa
tion", Droit et Pratique du Commerce International-International trade
law and practice, va!. 7, (1981), p. 179.
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(b) Fondation pour L'Etude du Droit et des Usages du
Commerce International (FEDUCI)

19. FEDUCI (Paris) sponsored a colloquium on
"Aspects juridiques des contrats de compensation"
(Legal aspects of compensation contracts) in 1982. In
addition, a number of articles on industrial barter
agreements were published under its auspices in Droit et
Pratique du Commerce International-International trade
law and practice. 26

Ill. Some legal aspects of barter-like transactions

20. The dearth of available barter-like contracts in
practice makes it difficult to undertake an analysis of the
various types of clauses found in such contracts. It has
been pointed out in an ECE study that:

"Despite the increasing number of studies which have
been devoted in recent years to this phenomenon
[compensation trade], the analysis of compensation
trade is fraught with considerable difficulties. These
difficulties are for the most part attributable to
reasons of commercial confidentiality (which limits
the scope of available information) and to the
different meanings attached to the notion of
compensation in various countries (which restrict the
comparability of whatever data are available). "27

21. While the comment in the ECE study was made to
explain the difficulty of analysing the economic effects of
barter-like transactions, it applies equally to the legal
aspects of these transactions. The following is a review of
some of the legal aspects of barter-like transactions as
found in documents and literature published on that
subject. 28

A. Counter-purchase transactions

22. A counter-purchase transaction often involves two
separate agreements, i.e. the original sales contract and
an agreement on the part of the primary exporter to

26Marcel Fontaine, "Les contrats de contre-achat", Droit et
Pratique du Commerce International-International trade law and
practice, vo!. 8 (1982), p. 161; Octavian Capatine, "Considerations
sur les operations de contre-achat dans les relations de commerce
exterieur de la Roumanie", ibid., p. 175; Patrick Rothey, "Les
contrats de buy-back", ibid., p. 187; Pascal Durand-Bartez, "Le troc
dans le commerce international et les operations de 'switch''', ibid.,
p. 195; and Albert Previsani, "Cooperation industrielle et compensa
tion", ibid., p. 209.

27"Compensation trade in the ECE region: a survey of quantitative
estimates" (TRADE/AC.19/R.I) para. 3.

28Some of the documents published by ECE, UNIDO and OECD
which are cited in this study contain some discussion on the legal
aspects of barter-like transactions as understood in this study. The
work of the Centre de Droit des Obligations and of FEDUCI, is the
most thorough source of information on the legal aspects of barter
like transactions. Another significant source of information are the
publications by Business International S.A., Geneva, which include
the following: Current Countertrade Policies and Practices in East
West Trade-A Group Research Study (1976); Doing Business in Eastern
Europe-Operating Techniques (1977) vols. I and 2; Selling Turnkey
Plants and Equipment to Eastern Europe (1979); and Payment Practices
in Eastern Europe (1980). See also, Thomas B. McVey, "Countertrade
and barter: alternative trade financing by third world nations",
International Trade Law Journal, vo!. 6, (1980-81), p. 197.

counter-purchase an agreed amount of goods. If the
counter-purchase goods can be identified with sufficient
specificity at the time of the original transaction, a
counter-purchase sales agreement for those goods may
also be concluded at that time if the parties do not wish
to conclude a barter transaction. If not, the parties may
agree only that the primary exporter will purchase goods
up to a certain value, with the specific goods to be
determined in the future. At the time the counter
purchase goods are agreed on, a suppletive counter
purchase sales agreement will be concluded.

23. Even though the economic nature of a counter
purchase transaction may anticipate a minimal net
exchange of money, each of the two agreements is
usually priced in an agreed currency. This aids in
accounting for the transaction, and lays a basis for such
matters as customs duties.

24. When the counter-purchase agreement simply
specifies that goods up to a certain value are to be
purchased in the future, there can be difficulties both in
regard to the administration of the contract and in
regard to its legal effects. When the goods to be counter
purchased are not specified in detail, there may later be
disagreement as to the nature and quality of goods which
are to be delivered under the agreement. If the
description, quantity and price of the goods are not
specified, or a means to determine them is not agreed on
in the original contract, some legal systems may even
refuse to recognize either that a contract is in existence
or that there is an obligation to conclude a contract in
the future.

25. The primary exporter may be required to counter
purchase goods for which he has little use and is not
equipped to sell. To overcome this difficulty an
assignment of the rights and obligations under the
counter-purchase agreement is often made to a third
party who specializes in such transactions. The
anticipated involvement of a third party may call for
different terms of the counter-purchase agreement than
would be the case if the primary exporter intended to
take the counter-purchase goods himself.

26. Most reported counter-purchase agreements con
tain penalty clauses for the failure to counter-purchase
the goods as required. The penalty was usually based on
the percentage of the value of the goods to be counter
purchased. A concern often expressed by those.obligated
to counter-purchase goods was that they might have to
pay the penalty even though the reason they have not
accepted the goods was their belief that the goods did
not meet the necessary standards of quality. A penalty
provision may also be included to render the seller under
the counter-purchase contract liable for failing to deliver
goods of the required quality or for late deliveries.

27. One of the primary legal concerns in connection
with counter-purchase transactions is whether the two or
more related agreements should be considered legally
separate or whether a failure by one party to perform his
obligations under one agreement should affect the other
party's obligations under another agreement. The
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conclusion of two or more agreements may even make it
possible to argue that the original sales contract and the
counter-purchase agreement are legally separate. In
general, the seller under a counter-purchase agreement
prefers them to be considered together, since he might
have to pressure the primary exporter to accept goods
under the counter-purchase agreement. The primary
exporter tends to prefer separate treatment so that
disputes in regard to the counter-purchase agreement
would not affect the original sales contract. On the other
hand, however, if the original sales contract is
terminated for any reason, he may not wish to continue
to be obligated under the counter-purchase agreement.
Third parties to whom the rights and obligations under
the counter-purchase agreements have been assigned
may have an interest that the agreement be treated
separately since they may already have made arrange
ments in anticipation that the counter-purchase agree
ment would be executed.

B. Product buy-back transactions

28. Product buy-backs occur in long-term industrial
co-operation agreements for the acquisition of plants,
equipment or natural resources. These agreements
which usually include licensing or transfer of tech
nology necessary to operate the items purchased, are
considerably more complicated than those for the
ordinary counter-purchase of goods or services. Fur
thermore, their long-term nature often makes it difficult
to specify in the contract all of the matters which will
arise during the course of the contract. Although this is
true of all contracts for the acquisition of large industrial
works, particular difficulties arise in connection with the
buy-back aspect of the transaction.

29. In a buy-back agreement the goods to be purchased
by the primary exporter are usually the resultant product
from the plant to be supplied by him. To this extent the
buy-back agreement tends to be more specific than is a
counter-purchase agreement.

30. However, since the buy-back obligation does not
commence until the plant or equipment is installed and
operating and it usually extends over a long period of
time, there are particular difficulties in establishing the

price. According to an ECE study,29 there does not
appear to be any accepted formula for calculating the
price of counter-deliveries under buy-back agreements as
the pricing formula may depend on the types of buy
back products.

31. The UNIDO Expert Group Meeting on Buy-back
Agreements, held in 1979, suggested some methods of
pricing and made the following main observations:
"(i) Products should be supplied at best market prices
plus appropriate commissions; (ii) Each shipment needs a
separate agreement on pricing through negotiation;
(iii) Fix prices on the basis of the calculated price with an
escalation clause which would go into force through
renegotiations if the deviation would exceed, for
instance, +10%; (iv) Competitive bidding (offers); ...
and (vi) Periodic price fixing (every 3, 6 or 12 months)
could be agreed upon. "30

32. Since the goods to be purchased under the buy
back agreement are usually the product of the plant or
equipment installed under the primary contract, the
obligations under the buy-back agreement would usually
be legally linked to the obligations under the primary
contract.

IV. Conclusion

33. There have been attempts to overcome various
obstacles existing in the field of international payments
which intefere with the development of trade, by
resorting to barter or barter-like transactions. However,
most of the studies on the subject indicate that problems
encountered in such transactions are far more economic
and financial than legal. Moreover, even if an
international uniform regulation were desired, the
complexity of these transactions and their variety may
militate against such a possibility. At the same time, any
general conclusion may be somewhat hazardous in the
absence of a sufficient volume of contracts that are easily
available for analysis. The Commission may wish to take
note of the intention of the secretariat to continue to
monitor developments in this field.

29"Counter-trade practices in the chemicals industry: The expe
rience of selected western chemicals producers and plant contractors
in East-West trade" (TRADE/RAlO) para. 34.

JOUNIDO/EX.78, para. 4.

D. Legal aspects of automatic data processing: report of the Secretary-General (A/CN.9I2S4)a
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INTRODUCTION

1. The Commission, at its sixteenth session, had
before it a note by the secretariat which conveyed in an
annex a report on the legal aspects of automatic data
processing (ADP) of the ECE/UNCTAD Working
Party on Facilitation of International Trade Procedures
(A/CN.9/238; Yearbook 1983, part two, V, D). The
report of the Working Party described legal problems
which arose in the teletransmission of trade data and
suggested actions which might be undertaken by various
international organizations in their respective areas of
competence. The report of the Working Party suggested
that, since the problems were essentially those of
international trade law, the Commission as the core legal
body in the field of international trade law appeared to
be the appropriate central forum to undertake and co
ordinate the necessary action. The Commission took
note of the intention of the secretariat to submit to the
seventeenth session a report on this subject. 1

2. The use of various ADP techniques is already firmly
established throughout the world and is to be found in
most phases of both domestic and international trade.
As the cost of ADP equipment has reduced, the cost
advantages arising out of its use have extended to an
increasing number of activities and users in all countries,
and this trend is continuing. One consequence has been
that legal rules based upon pre-ADP paper-based means
of documenting international trade transactions are
leading to legal insecurity in some cases and in other
cases are impeding the efficient use of ADP where its use
is otherwise economically justified.

3. The legal issues in respect of which the Commission
might best serve as the central forum are those in which
adaptations in the existing law governing international
trade transactions may be necessary in order to
accommodate the use of ADP for the facilitation of
trade. Although no complete listing of such legal issues
can be made at this time, since developments in ADP are
certain to give rise to new problems not presently
foreseen, some important legal issues have already been
identified.

'Report of the United Nations Commission on International Trade
Law on the work of its sixteenth session, Official Records of the
General Assembly, Thirty-eighth Session, Supplement No. 17 (A/38/
17), para. 118 (Yearbook 1983, part one, A).

Some legal issues

A. Legal value ofcomputer records

4. In many countries rules of general application
require that commercial as well as other types of
transactions must be in writing, or provide that those
transactions can be proven in case of dispute only by a
writing. In these countries the record of a transaction
stored in a computer or in a magnetic tape or other
computer memory device is of doubtful legal value.
Furthermore, paper-based records produced by the
computer may also be of questionable legal value, since
there may be the same doubts as to the accuracy of the
data.

5. As a result of the need to accommodate the
widespread use of computers for commercial and
administrative purposes, a number of countries have
changed the relevant legislation to permit the use of
computers in· these circumstances and to accept as
evidence records stored in computers or in computer
memory devices when certain criteria are met. Because
of the discrepancy in the criteria used to decide on the
legal value of these records, as well as the existence of
other States which continue not to accord any legal value
to computer records, there are serious problems for the
use of such records which have been stored in one State
as evidence in a dispute arising in another State.
Furthermore, many of the laws enacted to facilitate the
legal acceptability of computer records did not
anticipate the problems which might be created when the
computer record was created in the computer of one firm
or agency, transmitted to the computer of another firm
or agency by teletransmission or by the physical delivery
of a computer memory device and stored in the second
computer.

6. The Commission at its fifteenth session requested
the secretariat to submit to a future session of the
Commission a report on the legal value of· computer
records. 2 A report on this subject will be submitted to the
eighteenth sesion of the Commission. As part of its
preparation for the report, the secretariat has sent a note
verbale to all Governments enclosing a questionnaire
requesting information on this subject.

2Report of the United Nations Commission on International Trade
Law on the work of its fifteenth session, Official Records of the
General Assembly, Thirty-seventh Session, Supplement No. 17 (A/37/
17), para. 73 (Yearbook 1982, part one, A).
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B. Requirement ofa writing

7. Many legal rules which require that a transaction be
made in or evidenced by a writing, accept a telegramme
or a telex as a writing. Presumably, these legal rules
would also accept a paper print-out from a computer as
a writing. In many cases one party enters data into a
computer and for technical or legal reasons produces a
print-out of that data for transmission to the other party,
who then re-enters the data into its own computer. The
Customs Co-operation Council is conducting a study
which, inter alia, enquires into the extent to which
customs authorities accept goods declarations in
computer-readable form, either by the teletransmision of
the data or by the physical transmission of a computer
memory device.

C. Authentication

8. Paper-based documents are often authenticated by
the signature of an authorized person. Although usually
handwritten, in many countries a signature may also be
made by a stamp or other mechanical or electronic
means, and a number of international conventions
recognize this practice. 3

9. Techniques are available to verify the terminal from
which a teletransmitted message was sent as well as to
verify the identity of the sender of such a message or the
source of a magnetic tape or other computer memory
device. These techniques seem to offer an assurance of
genuineness that is at least equivalent to that of a
signature. Nevertheless, authentication of an electronic
message by electronic means may not be accepted in all
countries. The question has been raised whether an
electronic authentication on a paper-based print-out
would serve as a "signature" for purposes of a statutory
requirement that the particular type of transaction be
evidenced by a signed writing.

D. General conditions

10. Many commercial documents used in international
trade contain the general conditions applicable to the
transaction. When traditional paper-based documents
are eliminated in favour of the teletransmission of the
essential data, there is no location available in the
teletransmitted message for the economical reproduction
of the general conditions applicable to the transaction.

11. In some countries incorporation of general
conditions by reference in a contract or in a document is
widely practiced. The ECE/UNCTAD Working Party
on Facilitation of International Trade Procedures has
recommended an incorporation clause for use in

3The Commission itself has accepted such forms of authentication
for use on paper-based bills of lading (United Nations Convention on
the Carriage of Goods by Sea, 1978, art. 14 (3); Yearbook 1978. part
three, I, B) and a similar provision is before the Commission at this
session in the draft Convention on International Bills of Exchange
and International Promissory Notes and the draft Convention on
International Cheques (A/CN.91211, art. 4 (10); A/CN.91212, art. 6
(8); Yearbook 1982. part two, 11, A, 3 and 5).

shipper-supplied or blank-back transport documents.4

The recommended clause could easily be adapted to
other forms of contract or document. However, in other
countries general conditions incorporated into a
contract or document by reference are not enforced in
respect of some or all types of contracts and documents
used in international trade. The general concern is that
the party receiving the contract or document, or others
who might rely on it, would not have adequate access to
the current version of the general conditions and would
not, therefore, be in a position to know the intended
contractual terms. Furthermore, there is a concern that
general conditions whose terms are unknown to one of
the parties at the time of contracting may be unfair.

E. Liability

12. It is expected that the advent of wide-spread
inter-firm computer-to-computer teletransmission of
data will raise questions of liability which cannot easily
be solved by application of traditional rules. Some of
the sources of error and delay in the transmission and
reception of messages are distinctly different from those
where other modes of telecommunication are involved.
Although it would appear that the rules in respect of
liability might also be different, the outlines of the
problem are not clear and there has as yet been little
research on the subject. In explanation of this state of
affairs the secretariat for the Organisation for Economic
Co-operation and Development, which commissioned
several studies by consultants attempting to establish a
conceptual framework for further analysis of liability in
transborder data flows, has observed: "The main
problems encountered in determining liability are due to:
(1) the number of transactors involved in data flows and
thus the wide range of potentially harmful behaviour; (2)
the newness of the technology and the consequent lack
of precision as regards liability arising from its use, the
difficulty of deciding who is liable and the resulting
problems of what evidence is required."5

13. The impact of the new technology on liability for
errors and delay in the context of electronic funds
transfers is discussed in the draft chapter of the legal
guide on electronic funds transfers which is before the
Commission at this session for general comments.6 The
consideration of the problems within that specific factual
setting may also help to clarify the issues within the
broader setting of data flow in general.

F. Bills of lading

14. The difficulties arising out of the arrival of goods at
the port of destination prior to arrival of the bill of

'Recommendation No. 12, para. 16, TRADE/WP.4/INF.61, TD/
B/FALlINF.6I, quoted in A/CN.91225, para. 61 (Yearbook 1982.
part two, VI, B).

SOrganisation for Economic Co-operation and Development,
"Programme of work on the legal aspects of transborder data flows"
(DSTI/ICCP 82.5) p. 2.

6A/CN.91250/Add.4 (reproduced in this Yearbook. part two, I, B,
6).
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lading are well-known. A number of different solutions
have been proposed. When the goods are not to be sold
while in transit and are not financed under a letter of
credit, in certain trades a sea waybill is often used
permitting the carrier to deliver to the consignee without
presentation of a transport document.

15. Other proposed solutions rely upon the tele
transmission of data in various forms. When a bill of
lading is required at the port of discharge to satisfy
administrative requirements, to allow for sale of the
goods while afloat or to secure financing under a letter of
credit from a bank at the port of discharge, the essential
data could be teletransmitted to that port and the bill of
lading be issued by the carrier at that place. 7

16. Under another proposed solution, the bill of lading
issued at the port of loading would be deposited in a
central registry and subsequent sales or financing of the
goods would be notified to the registry by teletrans
mission. When the goods arrived at the port of
discharge, the registry would notify the carrier that it
had the bill of lading in its possession and would inform
the carrier of the proper recipient of the goods.s Yet
other proposals envisage the complete substitution of
paper-based maritime transport documents by the tele
transmission of the essential data. Such a proposal is
most easily implemented where a sea waybill would
otherwise be acceptable. Where a bill of lading would be
needed to satisfy administrative requirements, to
facilitate sale of the goods afloat or to finance the sale
through a letter of credit, special techniques have been
envisaged which are intended to give the same security of
control over the goods as is currently offered by the bill
of lading.

1A/CN.91225, para. 33 (Yearbook 1982. part two, VI, B).
8The UNCTAD Ad hoc Intergovernmental Group to consider

Means of Cornbatting all Aspects of Maritime Fraud, including
Piracy, at its meeting held at Geneva from 6 to 17 February 1984,
requested the Trade and Development Board to invite the relevant
specialized international and commercial organizations to study, inter
alia, this proposal as a means of cornbatting documentary fraud
(TD/B/L.684).

17. The proposals to reduce delays at the port of
discharge and to reduce the cost of documentation for
ocean shipment of goods by substitution of other
acceptable forms of transport documentation, and
particularly by the eventual use of data transmission as
an optional form of documentation,face many legal and
commercial obstacles before they can be realized.
Among the legal obstacles are the need to find a means
to incorporate general conditions of transport into the
contract in an acceptable way, as mentioned in
paragraphs 10 to 11 above, and the refinement of the
techniques referred to above for assuring adequate
control over the goods while afloat.

Conclusion

18. The need for co-ordination by the Commission to
find appropriate and harmonized solutions to the legal
problems which are arising out of ADP has been stressed
at various fora as being of particular importance
because, with the exception of the Commission, the
international organizations competent in respect of
aspects of these problems are either regional in nature or
have a specialized substantive competence. The
Commission at its fifteenth session has already
recognized the increasing importance to international
trade law ofthe legal problems arising out of ADP by its
request to the secretariat to commence the preparation
of a draft legal guide on electronic funds transfers and to
submit to a future session of the Commission a report on
the legal value of computer records. The Commission
may now wish to decide that the subject of legal
implications of ADP to the flow of international trade
should be added as a priority item. A session of one of
the working groups may be held to identify the concrete
areas where solutions or the establishment of inter
national understandings are desirable. Other inter
national organizations concerned might be invited with
the view in mind to co-ordinate activities in this field as
well as to identify concrete projects on which it might be
suitable for the Commission to commence work on its
own. The holding of such a session may be appropriate
after the Commission's eighteenth session.



VI. STATUS OF CONVENTIONS

Note by the secretariat (A/CN.9/257)a

1. At its thirteenth session, in 1980, the Commission
decided that it would consider, at each of its sessions,
the status of conventions that were the outcome of
work carried out by it.*

2. The present note is submitted pursuant to that
decision. The annex hereto sets forth the state of
signatures, ratifications and accessions as at 25 May
1984 to the following conventions: Convention on the
Limitation Period in the International Sale of Goods
(New York, 1974) (Yearbook 1974, part three, I, B);
Protocol amending the Convention on the Limitation
Period in the International Sale of Goods (Vienna,
1980) (Yearbook 1980, part three, I, C); United Nations
Convention on the Carriage of Goods by Sea, 1978
(Hamburg) (Yearbook 1978, part three, I, B); and
United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980) (Yearbook
1980, part three, I, B).

ANNEX

1. Convention on the Limitation Period in
the International Sale of Goods (New York, 1974)

State Signature Ratification Accession

German
Democratic
Republic 14 June 1974

Ghana 5 December 1974 7 October
1975

Hungary 14 June 1974 16 June
1983

Mongolia 14 June 1974
Nicaragua 13 May 1975
Norway 11 December 1975 20 March

1980
Poland 14 June 1974
Ukrainian SSR 14 June 1974
USSR 14 June 1974
Yugoslavia 27 November

1978

Signatures only: 10; ratifications and accessions: 8

Declarations and reservations

Upon signature Norway declared that in accordance with
article 34 the Convention would not govern contracts of sale
where the seller and the buyer both had their relevant places
of business within the territories of the Nordic States (i.e.
Denmark, Finland, Iceland, Norway and Sweden),

2. Protocol amending the Convention on the Limitation
Period in the International Sale of Goods (Vienna, 1980)

State

Argentina

Brazil
Bulgaria
Byelorussian

SSR
Costa Rica
Czechoslovakia

Signature

14 June 1974
24 February 1975

14 June 1974
30 August 1974
29 August 1975

Ratification

26 May
1977

Accession

9 October
1981

State

Argentina
Egypt
Hungary

Accession

19 July 1983
6 December 1982

16 June 1983

Dominican
Republic

Egypt

23 December
1977

6 December
1982··

3. United Nations Convention on the Carriage
of Goods by Sea, 1978 (Hamburg)

aFor consideration by the Commission see Report, chapter VIII,
(part one, A, above).

·Report of the United Nations Commission on International
Trade Law on the work of its thirteenth session, Official Records of
the General Assembly. Thirty-fifth Session. Supplement No. 17 (A/35/
17), para. 163 (Yearbook 1980, part one, II, A).

··By virtue of accession to Protocol amending the Convention on
the Limitation Period in the International Sale of Goods (Vienna,
1980) (article VIII (2) of the Protocol).

State Signature Ratification Accession

Austria 30 Apri11979
Barbados 2 February

1981
Brazil 31 March 1978
Chile 31 March 1978 9 July

1982
Czechoslovakia 6 March 1979
Denmark 18 April 1979
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Declarations and reservations

Signatures only: 18; ratifications and accessions: 6

Chile 11 April 1980
China 30 September 1981
Czechoslovakia 1 September 1981
Denmark 26 May 1981
Egypt

Finland 26 May 1981
France 27 August 1981 6 August

1982
German

Democratic
Republic 13 August 1981

Germany,
Federal
Republic of 26 May 1981

Ghana 11 April 1980
Hungary 11 April 1980 16 June

1983
Italy 30 September 1981
Lesotho 18 June 1981 18 June

1981
Netherlands 29 May 1981
Norway 26 May 1981
Poland 28 September 1981
Singapore 11 April 1980
Sweden 26 May 1981
Syrian Arab

Republic
United States

of America 31 August 1981
Venezuela 28 September 1981
Yugoslavia 11 April 1980

State Signature Ratification

Ecuador 31 March 1978
Egypt 31 March 1978 23 April

1979
Finland -fSApriil979
France 18 April 1979
Germany,

Federal
Republic of 31 March 1978

Ghana 31 March 1978
Holy See 31 March 1978
Hungary 23 April 1979
Lebanon
Madagascar 31 March 1978
Mexico 31 March 1978
Morocco
Norway 18 April 1979
Pakistan 8 March 1979
Panama 31 March 1978
Philippines 14 June 1978
Portugal 31 March 1978
Romania

Senegal 31 March 1978
Sierra Leone 15 August 1978
Singapore 31 March 1978
Sweden 18 April 1979
Tunisia

Uganda
United

Republic of
Tanzania

United States
of America 30 April 1979

Venezuela 31 March 1978
Zaire 19 April 1979

Signatures only: 25; ratifications and accessions: 9

Accession

4 April 1983

12 June 1981

7 January
1982

15 September
1980

6 July 1979

24 July 1979

State Signature Ratification Accession

6 December
1982

19 October
1982

Declarations and reservations

Upon signing the Convention the Czechoslovak Socialist
Republic declared in accordance with article 26 a formula for
converting the amounts of liability referred to in paragraph 2
of that article into the Czechoslovak currency and the amount
of the limits of liability to be applied in the territory of the
Czechoslovak Socialist Republic as expressed in the Czecho
slovak currency.

Upon signing the Convention the Governments of Denmark
Finland, Norway and Sweden declared in accordance with
article 92 (I) that they would not be bound by Part 11 of the
Convention (Formation of the Contract).

Upon ratifying the Convention the Government of
Hungary declared that it considered the General Conditions of
Delivery of Goods between Organizations of the Member
Countries of the Council for Mutual Economic Assistance
(GCD CMEA, 1968/1975, version of 1979) to be subject to the
provisions of article 90 of the Convention.

United Nations Convention on Contracts for the
International Sale of Goods, Vienna (1980)

4.

State

Argentina
Austria

Signature

11 April 1980

Ratification Accession

19 July 1983

Upon ratifying the Convention the Governments of
Argentina and Hungary stated, in accordance with articles 12
an~ 96 of the Convention, that any provision of article 11,
article 29 or Part 11 of the Convention that allows a contract of
sale or its modification or termination by agreement or any
offer, acceptance or other indication of intention to be made in
any form other than in writing, does not apply where any party
has his place of business in their respective States.



VII. TRAINING AND ASSISTANCE

Report of the Secretary-General (A/CN.9/256)a

1. At its sixteenth session in 1983, the Commission
decided that it would be desirable to continue the
sponsorship of symposia and seminars on international
trade law in collaboration with other organizations.! It
also affirmed the importance of regional symposia and
seminars, both for the purpose of promoting the work of
the Commission, and for the purpose of making
participants, particularly from developing countries,
aware of current legal problems of international trade.
The Commission approved the approach taken by the
secretariat in organizing symposia and seminars.

2. By its resolution 38/134 of 19 December 1983 on the
report of the Commission on the work of its sixteenth
session, the General Assembly reaffirmed the impor
tance, in particular for developing countries, of the work
of the Commission concerned with training and
assistance in the field of international trade law. It also
reaffirmed the desirability for the Commission to
sponsor symposia and seminars, in particular those
organized on a regional basis, to promote training and
assistance in the field of international trade law. The
General Assembly also expressed its appreciation to
Governments and institutions for arranging symposia
and seminars, and invited Governments, relevant United
Nations organs, organizations, institutions and indi
viduals to assist the secretariat in financing and
organizing symposia and seminars. The main activities
undertaken in this field by the UNCITRAL secretariat
since the sixteenth session of the Commission are set
forth below.2

3. The UNCITRAL secretariat for the second time co
operated with the Organization of American States
(OAS) in its annual international law seminar (Rio de
Janeiro, Brazil, 18-19 August 1983). The subjects
discussed at this seminar included, inter alia, the
activities of the Commission, the United Nations
Convention on the Carriage of Goods by Sea, 1978
(hereinafter referred to as the Hamburg Rules), and the
draft legal guide on drawing up international contracts
for the construction of industrial works. The seminar
was attended by lawyers from several Latin American
countries.

apor consideration by the Commission see Report, chapter VII
(part one, A, above).

IReport of the United Nations Commission on International Trade
Law on the work of its sixteenth session, OffiCial Records of the
General Assembly, Thirty-eighth Session. Supplement No. 17 (A/38/
17), para. 130 (Yearbook 1983. part one, A).

2See also, "Co-ordination of work in general" (A/CN.91255;
reproduced in this Yearbook. part two, V, A).

4. An international conference on the techniques of
international commerce (Abidjan, Ivory Coast, 21
23 November 1983) was organized by the International
Chamber of Commerce and the Chamber of Industry of
the Ivory Coast, with the collaboration of the
UNCITRAL Secretariat and the Economic Community
of West Africa. The subjects considered included, inter
alia, the work of the Commission, the unification of
international trade law and international commercial
arbitration, The Conference was attended by lawyers,
businessmen and government officials from several
countries of West Africa.

5. A regional symposium on arbitration (New Delhi,
India, 12-14 March 1984) was organized by the Asian
African Legal Consultative Committee (AALCC) and
the UNCITRAL secretariat, and was hosted by the
Indian Council of Arbitration. The symposium was
attended by government officials and practising lawyers
from many countries in the Asian-African region. The
focus of the symposium was the work of UNCITRAL in
the field of international commercial arbitration. The
symposium also considered the activities of the regional
arbitration centres at Kuala Lumpur and Cairo
organized under the auspices of the AALCC, and
problems currently encountered in the practice of
arbitration. These regional arbitration centres use the
UNCITRAL Arbitration Rules as their own.

6. A regional symposium on the activities of
UNCITRAL is planned to be held in June 1984 in
Bogota, Colombia. The symposium will be organized
by the Chamber of Commerce of Bogota, in
collaboration with the UNCITRAL secretariat. The
symposium has the support of the OAS secretariat,
and lawyers, businessmen and government officials from
the Andean region will be invited to partiyipate. The
symposium will discuss, in particular, the United
Nations Convention on Contracts for the International
Sale of Goods (Vienna, 1980) (hereinafter referred to as
the Vienna Sales Convention), the model law on
international commercial arbitration, the Hamburg
Rules, the draft legal guide on drawing up international
contracts for the construction of industrial works, and
the relevance of the work of UNCITRAL for the
countries of the Andean region.

7. An Asian Pacific Regional Trade Law Seminar
(Canberra, Australia, 22-27 November 1984) will be
conducted by the Attorney-General's Department of
Australia, in association with the UNCITRAL secre-
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tariat and the Asian-African Legal Consultative
Committee (AALCC). The International Institute for
the Unification of Private Law (UNIDROIT) and the
Hague Conference on Private International Law will
also participate. The UNCITRAL secretariat has co
operated in mobilizing the expertise of these organiza
tions as well as of the AALCC. The Seminar has as its
theme the unification and harmonization of inter
national trade law and practices with particular
reference to the work and role of the Commission as
the core international legal body in the field. The
Seminar is specially designed to contribute to the
Commission's programme in training and assistance,
and the Government of Australia will provide
fellowships for participants from the region.

8. A workshop on the Vienna Sales Convention was
held at the biennial LAWASIA Conference (Manila,
Philippines, 9-13 September 1983). The Conference was
very widely attended by lawyers from the Asian and
Pacific region. The UNCITRAL secretariat presented
the Vienna Sales Convention to the workshop, and
interest was created in adhering to the Convention by
States of the Asian and Pacific region. A resolution was
adopted urging Governments in the Asian-Pacific region
to disseminate appropriate information about the
Convention with the end in view of ensuring its
ratification within the shortest possible time.

9. A workshop on the legal aspects of foreign trade
(Geneva, 21-25 November 1983) was organized by the
UNCTAD/GATT International Trade Centre, with the
collaboration of the UNCITRAL secretariat and of the
International Chamber of Commerce. The purpose of
the workshop was to produce a guide on the legal
aspects of foreign trade to assist chambers of commerce
and governmental trade promotion agencies. The guide
is being prepared by consultants under the auspices of
the UNCTAD/GATT International Trade Centre. The
workshop was attended by lawyers and officials
representing chambers of commerce and trade pro
motion agencies in Africa, Asia and Latin America.

10. The UNCITRAL secretariat was invited to a
symposium organized by the American Bar Association
(Atlanta, United States of America, 1-2 August 1983)
on the Vienna Sales Convention. The symposium
considered the value of the Vienna Sales Convention as
an instrument for harmonizing the law of international
sales. The general conclusion of the symposium was
that the Vienna Sales Convention was an acceptable
compromise between the different approaches of
national law towards international sales contracts. An
international conference was also organized (New York,
21-22 October 1983) by the Parker School of Foreign
and Comparative Law, Columbia University, New

York, 0n the Vienna Sales Convention. The Conference
examined the solutions adopted in the Convention to
certain key problems in international sales contracts in
relation to solutions adop,ted in various national
systems. The UNCITRAL secretariat was invited to the
Conference and explained the approaches adopted in
the Vienna Sales Convention to those problems. An
international trade law seminar (Ottawa, Canada,
20 October 1983), at which the UNCITRAL secretariat
was also invited to participate, was organized by the
Department of Justice of Canada. The secretariat
described the recent achievements of UNCITRAL, and
discussed with participants at the seminar the on-going
work programme of UNCITRAL. Interest in the
activities of UNCITRAL was exhibited by active
participation from all provinces of Canada.

11. The UNCITRAL secretariat was invited to take
part in an international conference of experts (Bielefeld,
Federal Republic of Germany, 20-22 June 1983) on the
theme of the adaptation and renegotiation of
international commercial contracts. The secretariat
made a presentation on the UNCITRAL Conciliation
Rules, and the conference discussed the Rules in the
context of the adaptation and renegotiation of
contracts. The UNCITRAL secretariat also participated
in an international arbitration symposium (London,
5-6 July 1983) organized by the Chartered Institute of
Arbitrators. The symposium extensively discussed the
UNCITRAL model law project on international
commercial arbitration. The secretariat explained the
main features of the UNCITRAL model law, in
particular with reference to the common law rules on
arbitration.

12. The UNCITRAL secretariat participated in a
conference of scholars of international private law and
international trade law (Ludwigsburg, Federal Republic
of Germany, 25-30 September 1983). A presentation
was made of explaining some significant features of the
Hamburg Rules, and also the work of the Commission
on a universal unit of account for international
conventions.

13. On several occasions other than those mentioned
in the preceding paragraphs, the UNCITRAL secre
tariat has addressed gatherings of lawyers and
government officials in order to promote the work of
the Commission. The secretariat intends to keep in
touch with organizations and Governments with a view
to collaborating with them in organizing symposia and
seminars.

14. During the past year, three interns received
training with the UNCITRAL secretariat, and were
associated with on-going projects of the Commission.



I. SUMMARY RECORDS OF THE UNITED NATIONS COMMISSION
ON INTERNATIONAL TRADE LAW FOR SESSIONS DEVOTED TO

THE PREPARATION OF DRAFT LEGAL TEXTSa

Draft Convention on International Bills of Exchange and International Promissory Notes and
draft Convention on International Chequesb

Summary records of the 286th to 299th and 301st meetings
25 June-6 July 1984

Summary record of the 286th meeting
Monday, 2S June 1984, 3 p.m.

[A/CN.9/SR.286]

Chairman: Mr. SZASZ

The meeting was called to order at 3.10 p.m.

1. Mr. SONO (Secretary of the Commission) said that the
two draft Conventions before the Commission were the
product of long efforts by the Working Group on
International Negotiable Instruments and represented a
corner-stone of the Commission's work in the field of
international payments. The Commission also had before it
an analytical compilation of the comments of Governments
and international organizations (A/CN.91248) and a note by
the secretariat which identified major controversial and other
issues in the light of comments received (A/CN.91249 and
Add. I).

2. The CHAIRMAN suggested that the Commission should
begin with a general discussion and then identify particular
points for special debate. He trusted that those points would
be along the lines of the key features and major controversial
issues identified by the secretariat. He wished to emphasize
that the Commission should not function as a drafting or
working group; the objective was to take a final decision on
the future course of action.

3. Mr. CHAFIK (Egypt) said that efforts in the field of
negotiable instruments should be directed towards the
revision of the 1930 Geneva Convention providing a Uniform
Law for Bills of Exchange and Promissory Notes and the 1931
Geneva Convention providing a Uniform Law for Cheques
with a view to making them more acceptable to countries
following the Anglo-American system and more in accord
with the present needs of international trade. The Uniform
Laws had contributed to unifying banking practice and

a'fhe summary records contained in this volume include the
corrections requested by the delegations and such editorial changes as
were considered necessary.

bPor all documents referred to in the discussion, see this Yearbook,
part two, I, A.

resolving legal difficulties. Nevertheless, the draft Conventions
under consideration represented a workable compromise
between the two current legal systems for negotiable
instruments, and were therefore most likely to be adopted by
the majority of States. Egypt was ready to accept them, subject
to certain formal and substantive amendments.

4. For the provisions to be fully effective and in order to
prevent the use of different types of international exchange
instruments, the Conventions should be multilateral and
binding. The alternative-a uniform law-would not bring
about the necessary standardization, and an optional system
would lead to a diversity of negotiable instruments in
international operations, possibly resulting in a conflict of
laws. Two separate Conventions had been recommended to the
Commission, and that was a preferable solution since it would
leave any State free to adopt the position it deemed most
appropriate to its interests with regard to each Convention.

5. Both draft Conventions were purely international in their
scope of application. Unfortunately, contracting parties would
therefore have two parallel systems in operation, one for
national instruments and the other for international instru
ments. Such parallelism was a complication that could be
avoided, and there was nothing in the draft Conventions to
prevent a State from extending the scope of the Conventions to
both categories of instruments. That was a possibility which
some parties might accept but others would reject.

6. Mr. MAEDA (Japan) said that it would be of great benefit
to unify the Anglo-American and Geneva systems. His
Government believed that the draft Convention on Inter
national Bills of Exchange and International Promissory Notes
provided an excellent basis for achieving a compromise
between the two systems. Japanese banking and trading circles
likewise considered the fundamental principles on which the
draft was based to be quite acceptable, although it was felt that
some provisions could be improved to make the text more
comprehensive.

7. With regard to the draft Convention on International
Cheques, it was undeniable that electronic funds transfers,
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inter alia, were replacing cheques as a tool of international
payment. However, cheques still played a significant role in
international settlements, and his Government supported the
idea of creating an international cheque for the same reason
that it supported the idea of a new international bill of
exchange or promissory note. Nevertheless, in order to leave
States free to adopt either or both of the Conventions, Japan
felt it was appropriate to consider the two separately.

8. Mr. KOZHEVNIKOV (Union of Soviet Socialist Re
publics) said that the draft Convention on International Bills
of Exchange and International Promissory Notes was the result
of a great deal of fruitful work aimed at the further unification
of the rules governing such negotiable instruments. To achieve
uniformity in international trade law, it was necessary to
resove the problems arising from the differences between the
civil-law and common-law systems and to revise existing norms
which were not consonant with the needs of present-day
practice governing international payments.

9. While the proposed Convention largely met those
requirements, the draft nevertheless had certain drawbacks.
Some of the provisions were formulated imprecisely or
required the reader to refer to other articles for clarification.
That applied, for instance, to articles 16 and 17 and also to
chapter 5, which did not give a unified picture of the conditions
for presentment and recourse. Other provisions were made
unduly complicated or were too theoretical. Article 46 was
totally impractical in the way it was formulated; a much
simpler procedure was already provided under article 34,
paragraph (2). His delegation also had misgivings about article
52 and others on delays in presentment. Finally, in some cases
the draft diverged from the principle that the rights and
obligations of contracting parties should be determined only
by the content of the bills of exchange themselves.

10. However, the drawbacks did not detract from the merits of
the draft Convention, which on the whole was acceptable and
could serve as a basis for further work in producing a final text.
His delegation favoured the adoption of a separate convention
on negotiable instruments for optional use.

Il. Mr. ANKELE (Federal Republic of Germany) said that
while his Government welcomed efforts to unify legislation on
negotiable instruments so as to facilitate international trade
and payments, it seriously doubted that the draft Convention
on International Bills of Exchange and International
Promissory Notes would serve that purpose. The new legal
system proposed in the draft might have an adverse effect on
the broad harmonization of legislation already achieved by the
Geneva system and could well result in a conflict of laws.

12. Despite its shortcomings, the draft Convention would be
acceptable if it met an important practical need. However,
that was not the case since the Geneva system had so far not
given rise to serious difficulties in the handling of financial
operations. The draft was of necessity a compromise, with all
the disadvantages that entailed. The new system was unlikely
to gain wide use in international practice because, compared
with the Geneva system, it was very complex and unclear and
offered only limited protection for the circulation of bills of
exchange.

13. His Government felt that the Commission's efforts to
unify legislation on international negotiable instruments
should be aimed at revising the Geneva Uniform Laws so as
to make them acceptable to a larger number of States and at
developing that system, as necessary, to meet the require
ments of modern international payments operations. The
Working Group had, of course, a useful role in that process.

14. His Government also had reservations about the practi
cal need for a convention on international cheques. Instruments
other than cheques were available for carrying out inter
national transactions. Moreover, given the differences in
banking systems, a solution acceptable to the majority could
not realistically be expected.

15. Mr. MAGNUSSON (Sweden) said that the texts under
consideration represented a workable compromise between the
two legal systems. Swedish banking exports, however, had
some doubts as to whether the Conventions were necessary.
Since the coexistence of the Geneva and common-law systems
had as yet presented no problem, there was no clear need for a
compromise system. His Government had suggested that it
might be time to revise and update the Geneva Uniform Laws,
and it had submitted a document on the matter to the Council
of Europe. Although the process of revision would involve
many practical problems, it would make the Uniform Laws
more acceptable to the countries of the common-law system.
However, Sweden would not insist on such a revision until it
saw the outcome of deliberations on the UNCITRAL draft.

16. Although the draft Convention was commendable in
many ways, the text should be clarified and the articles
rearranged in order to make it more understandable. The
Uniform Laws would also have to be changed to enable States
parties to opt out and choose the new system. There was also
the question whether the Conventions should be binding.

17. His delegation was optimistic and would not oppose
future attempts to create a new compromise system. While it
had greater misgivings about the draft Convention on
International Cheques, it believed that it would not make sense
to have a convention on international bills of exchange without
some provision being made for international cheques. Although
cheques were becoming less important in international trade,
they still played an important role in relations between certain
countries.

18. Mr. DUCHEK (Austria) said that his Government
viewed the principle of the draft Convention on International
Bills of Exchange and International Promissory Notes as an
acceptable compromise, but had strong reservations about the
over-complicated language and structure. The Working Group
should revise and simplify the text. He agreed with the
representative of Sweden that States parties to the Geneva
Uniform Laws would be unable to ratify the Convention on
International Bills of Exchange unless the Uniform Laws were
changed.

19. With regard to the draft Convention on International
Cheques, he suggested that the work should be concentrated
on bills of exchange rather than cheques, since the use of
cheques was being replaced by electronic funds transfers.

20. Mr. WAGNER (German Democratic Republic) reaf
firmed that both draft Conventions offered an acceptable, fair
and practicable compromise in order to facilitate the use of a
uniform international legal basis for bills of exchange,
promissory notes and cheques. National provisions for
domestic transactions would continue to be of importance. In
his delegation's view, the two Conventions would not create a
third system governing negotiable instruments, but would
provide international, uniform rules having their own qbject,
namely, relations of an exclusively international character
connected with bills of exchange, promissory notes and
cheques. Those relations were characterized not only by their
international nature, but by the fact that they resulted mainly
from foreign-trade operations and generally involved firms
having excellent experience in international dealings.
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21. The existing national laws on bills of exchange,
promissory notes and cheques were not always adequate to
meet the requirements. Moreover, in addition to the differences
between the common-law system and the civil-law system,
there were considerable differences between national laws
within each system. He emphasized that the Geneva Uniform
Laws of 1930 and 1931 contained quite a number of
reservations, on the basis of which several States had later
acted. His delegation believed that the Commission's future
activities concerning the two draft Conventions should be
directed towards elaborating less complicated and more
feasible provisions, with a view to the desired international
unification.

22. Mr. ANGELICl (Italy) said that Italy would have
preferred to see the activities concerning the draft Conventions
directed towards the general unification of domestic laws. It
fully appreciated, however, the political necessities that had
brought about the present draft Convention on International
Bills of Exchange, which was a fair compromise between the
Geneva system and the common-law system. Unfortunately,
the draft excluded some of the more interesting aspects of the
common-law system and had rather complicated formulations.

23. His delegation found Austria's proposals particularly
interesting and well balanced, but felt that a discussion of the
future of the draft should be postponed until the major
outstanding issues were discussed.

24. The meeting was suspended at 4.20 p.m.and resumed at
4.45 p.m.

25. Mr. GUEST (United Kingdom) pointed out that despite
the considerable investment in time and money in the draft,
there remained some serious problems. His delegation agreed
with the statement in pararaph 6 (a) of document A/CN.91249
that the draft Convention represented an acceptable and
workable compromise between the civil-law and common-law
systems. There was no evidence, however, to support the
statement in subparagraph (b) that the draft Convention
generally simplified the issue, negotiation and payment of the
proposed instruments. The comments contained in sub
paragraph (c), to the effect that the draft Convention provided
certainty in the rules applicable to international commercial
transactions and obviated the application of conflict of laws
rules, might become true at some time in the future if the
Convention gained universal acceptal1.ce, but was not true for
the time being. On the other hand, the comment contained in
subparagraph (d) was on the whole justified.

26. In response to delegations which felt that the text needed
to be simplified, he pointed out that a simple text was not
necessarily the best text, and that clarity was more important
than simplicity. There were three major problems concerning
the draft Conventions. First, it was doubtful whether traders
and bankers would voluntarily embark upon the use of a new
system of bills of exchange and promissory notes. Second, with
regard to the question of internationality, it would not be
sensible for Governments to adopt one set of rules for
international transactions and another for domestic trans
actions. Third, there was a distinct lack of enthusiasm for the
draft Convention on International Cheques. Such cheques,
which were little used at present, would be used even less in the
future. It would therefore be better to forget about such
a convention. That would not make it easy, however, to solve
the problem of the regulation of international cheques.

27. Several courses were open to the Commission: (a) the
topic could be dropped entirely; (b) work could continue on the
drafts, which could then become model laws or be included in

the proposed compilation of international trade law; (c) the
draft Conventions could be revised and an international
conference held, either to revise the Geneva Uniform Laws or
to adopt separate UNCITRAL Conventions. The question was
whether the Conventions were worth such additional
expenditure. His delegation believed that the Commission
should proceed with caution and perhaps pursue more modest
goals.

28. Mr. SEVON (observer for Finland) said that he wondered
whether there was a need for the two Conventions. So far,
banks that dealt in international exchange had not felt such a
need, and States would" be in no hurry to ratify the
Conventions. His delegation did not believe that some States
were against the texts because of their complexity. One reason
that the Geneva system was being advocated was that all were
familiar with it. It was not worth while to spend two more
years discussing the draft Conventions. UNCITRAL could put
its time to better use.

29. Mr. OLIVENCIA (Spain) said that the unification of
international trade law had always been difficult. UNCITRAL
should therefore take a realistic approach to its work and
acknowledge the existence of two major systems, namely, the
Geneva system and the common-law system. While Spain was a
party to the Geneva Uniform Laws, it had not incorporated
them in its domestic legislation.

30. One way to achieve harmonization of the two systems
might be to convene a diplomatic conference to decide on an
international text, whatever the obstacles. His delegation
believed that UNCITRAL should continue on its slow but sure
path towards the unification of international trade law.

31. Mr. OU Zhi Min (China) said that bills of exchange and
promissory notes had been used increasingly as means of
payment in international transactions. It was therefore
imperative to have a universally accepted law on negotiable
instruments. His delegation hoped that the current session
would be used to obtain the views of all. A serious discussion
would help to make both drafts clearer with a view to unifying
them and making them fair, reasonable and easy to apply.

32. Mr. DIXIT (India) said that the developing countries had
not participated in the development of past laws on inter
national bills of exchange. They believed that there should
be a unified system, not a diversity of laws.

33. It had been stated that the two draft Conventions would
in effect create a third system. Similar cases occurred even in
public international law. His delegation agreed that there
might be conflicts among the various laws and that the
situation would have to be corrected.

34. Some delegations had criticized the call for simplification.
He wished to point out that 90 per cent of the time,
simplification meant clarity. Other delegations had suggested
that UNCITRAL should not attempt to deal with the larger
question of a convention or a protocol. Without a convention,
there could be no uniformity. Even when conventions were not
ratified, they provided a basis for other international drafts.

35. Mr. ROEHRICH (France) said he wished to correct the
impression that his delegation was pessimistic about the future
of UNCITRAL. However, it was not at all clear that the two
texts adopted by the Working Group on International
Negotiable Instruments would lead to widely accepted
international conventions.

36. The draft Convention on International Bills of Exchange
and International Promissory Notes was extremely complex
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and gave rise to considerable substantive problems. There were
a number of lacunae in the draft Convention, the most
important of which concerned the issue of the liability of the
drawee (article 23, paragraph (2), of the draft articles). If the
Convention took effect, there would also be problems
concerning its compatibility with the domestic legal provisions
already in existence, particularly those of countries of the
Geneva system. He therefore wondered whether the text could
be revised in order to accommodate the needs of those
countries. His delegation was prepared to continue work on
the draft articles, but believed that it would take at least two or
three more years to eliminate most of the difficulties.

37. He was not convinced that there was sufficient interest
among delegations in the concept of unifying trade law, since
the legal instruments under the Geneva system and the
common-law system were coexisting satisfactorily. Although
his delegation was willing to endeavour to simplify the draft
articles, the entire question must be viewed in the light of the
whole programme of work of UNCITRAL. His delegation
would not object if other topics were considered more urgent
and given priority.

38. His delegation believed that since international cheques
did not offer any advantage, consideration of the draft
Convention on International Cheques should be discontinued
for the time being.

39. Mr. GOH Phai Cheng (Singapore) said that his delega
tion accepted the draft Convention on International Bills of
Exchange and International Promissory Notes as a compro
mise between the two legal systems. However, it doubted that
the draft Convention would serve the needs of the inter
national banking system and was of the view that UNCITRAL
should not consider that aspect of the question any further.

40. Mr. CUKER (Czechoslovakia) said that the two draft
Conventions provided a good basis for further work.
UNCITRAL should endeavour to make the texts clearer and
thus more suitable for practical use. His delegation endorsed
the views concerning the range of questions to be considered by
UNCITRAL, as set forth in document A/CN.91249.

The meeting rose at 5.55 p.m.

Summary record of the 287th meeting
Tuesday, 26 June 1984, 10 a.m.

[A1CN.9/SR.287]

Chairman: Mr. SZASZ

The meeting was called to order at 10.10 a.m.

1. Mr. VIS (observer for the Netherlands) said that bills of
exchange and promissory notes were the preferred instruments
for export financing, and their use had increased enormously
of late, especially in Europe. They facilitated the conversion of
credit sales into cash transactions and enabled the seller to
protect himself against any recourse on the part of the
purchaser. Clearly, therefore, they fulfilled certain functions in
international payment transactions that cheques did not. That
was why his delegation wanted the Commission to focus its
attention on the draft Convention on International Bills of
Exchange and International Promissory Notes. In so doing, it
should examine not only the problems which stemmed from
the existence of divergent legal rules but also whether the
Convention would promote the efficient use of bills and notes
in export financing. Although many delegations contended
that the absence of litigation proved that the differences among
legal systems did not cause serious problems, one of the
Commission's questionnaires had shown that the problems
were rarely taken to the Courts, because bankers preferred to
settle matters among themselves. It was impossible to say to
what extent the customer bore the burden of solutions reached
in that manner.

2. Although it would be preferable for the draft Convention
not to introduce a new legal system governing international
negotiable instruments, the Commission had long been
working to separate international trade law from domestic law,
and the banking community could easily adapt to a new
system.

3. As to whether the Convention should be of a mandatory
nature or be subject to ratification, he said that his delegation
preferred the latter approach. The success of the Geneva

Uniform Laws stemmed not from the fact that 20 countries
had ratified them, but from their use as models for the
domestic legislation of nearly 60 countries. Regarding the
charge that the draft Convention was too complicated he said
it was no more so than any other legislation on negotiable
instruments which, by its nature, should be detailed. He did
not believe that the entire draft Convention should be revised:
it was a sound text which had emerged after extensive
negotiations in which the Working Group had been assisted by
a study group composed of bankers from various parts of the
world.

4. Ms. VILUS (Yugoslavia) said that Yugoslav financial
experts had found a number of shortcomings in the draft
Convention. It would transform the bill of exchange from an
abstract legal act into an instrument connected with the main
transaction, which could lead to practical difficulties. There
were many common-law institutions-the protected holder,
for example-which could not be easily incorporated into the
current system. Especially in articles 6, 11, 14 and 23, the draft
Convention favoured creditors over debtors, which was
acceptable in domestic transactions but could cause problems
in international payments. Many provisions, for example,
those in article 31 (2), needed to be revised because, as
currently drafted, they militated against the speedy circulation
of bills of exchange.

5. The fact that only 26 Governments had furnished their
comments on the draft Conventions made it impossible to
determine how the Conventions would actually be received;
furthermore, many of the comments were overly diplomatic
and skirted the real difficulties. The document on major
controversial and other issues (A/CN.9/249) was too general
and did not point out the consequences of the concepts
incorporated in the drafts. Her country regretted the close
resemblance between the two drafts, and believed that the
different roles of the different instruments should have been
more clearly reflected.
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6. Yugoslavia did not advocate abandoning the drafts, but
was unsure how best to approach the task of improving them;
at any event, an international conference should not be
convened before they had been carefully studied in the light of
comments received by the Secretary-General and those made
at the Commission's current session.

7. Mr. VOLKEN (observer for Switzerland) said that, in view
of the time taken for the Geneva Conventions of 1930 and 1931
to be finalized, the 10 years which the Commission had
devoted to elaborating the draft Conventions did not seem
excessive. The Geneva Conventions had essentially merged the
German and French systems, although uniformity had not
been achieved in many cases and domestic legislation had had
to fill the gaps. Universal uniformity was still a goal to be
pursued: that was why Switzerland did not favour creating a
third system for bills of exchange. If Governments possessed
the will to create a truly uniform system, solutions to the
remaining problems, which were primarily technical, could be
found. In future, the Commission's work should be focused on
the draft Convention on International Bills of Exchange and
International Promissory Notes.

8. Mr. GRIFFITH (Australia) said that his delegation
supported the establishment of a uniform legislation on
international negotiable bills and believed that the draft
Convention represented a workable compromise between the
two existing systems. The Australian banking community
viewed the draft Convention as a distinct improvement on the
present situation, and the civil law system was not seen as
posing a serious obstacle to adapting the new system to
Australian commercial and legal practice. The Conventions
did not significantly weaken the existing rights and obligations
of parties to international negotiable instruments and should
simplify the issuance, negotiation and payment of such
instruments. His delegation endorsed the arguments in favour
of continuing the work on the draft Conventions set out in
document A/CN.91249, paragraph 6, and believed that to
abandon it would undermine the Commission's credibility as a
force for the harmonization of international trade law.
Although it had been contended that it was impractical to
revise the Geneva Conventions of 1930 and 1931 in a way that
would be acceptable to the common-law countries, his
delegation believed that the Commission could resolve the
major outstanding difficulties, and that it should concentrate
its work on the draft Convention on International Bills of
Exchange and International Promissory Notes.

9. Mr. CRAWFORD (observer for Canada) said that
banking and governmental circles in his country favoured the
draft Conventions, which were seen as a good basis for
compromise among the competing systems now governing
international financial instruments. The civil-law countries had
mentioned many respects in which their current rules would be
modified; the common-law countries were in exactly the same
position, but the parties which would be affected by the
changes were prepared to accept them. Many technical points
should be further discussed and some revisions made to clarify
a number of ideas. When the discussion turned to substantive
issues, countries might find that they agreed on many points
concerning which changes could be made in the wording of the
draft Conventions. He hoped, however, that the basic
compromise represented by the drafts would not be lost.

10. Mr. ROGNLIEN (observer for Norway) said that the
draft Conventions represented a workable compromise
between different legal systems. While the need for a new
instrument in that field had been questioned, he believed that,
if the texts were made optional, the international commercial
community could subject them to a trial application. In any

event, it would be unfortunate if work on the draft
Conventions was suspended.

11. The drafts created a problem for the countries which had
ratified the Geneva Conventions of 1930 and 1931, since the
uniform laws contained in those instruments were binding;
consequently, those countries could not state in a court that
they had derogated from the uniform laws in the matter of a
contract. Changes would have to be made in the Geneva
Conventions if the countries which had ratified them were to
be able to ratify even an optional new convention. Most
countries having a civil law system would probably prefer to
continue to abide by the Geneva Conventions rather than
denounce them. However, since the Geneva Conventions
required revision on additional points as well, it was to be
hoped that the Commission would be able to carry out such
revisions.

12. Mr. SAMI (Iraq) said that there were a number of
characteristics which distinguished bills of exchange from
other forms of payment, the most important of which was
confidence in the instrument generated by assigning a special
quality to the note. It was for that reason that important
provisions had been included in the Geneva Uniform Law on
Bills of Exchange and Promissory Notes which conferred
power on the instrument by virtue of its legal definition and
not by virtue of the contracts or transactions which had
preceded it. The two draft Conventions before the Commission
had followed the opposite path; thus, if a challenge was issued
to the contract that had preceded the instrument in question,
the instrument itself could be revoked. That was a major error
in both Conventions which would impede their acceptance in
international commercial circles.

13. Another problem was the proVISIOn concerning the
"protected holder". The many details provided in connection
with that subject merely complicated it, since the Geneva
Conventions had already ruled on the matter by stating that a
holder in good faith would be protected upon receipt of an
instrument. Likewise, the question which laws of conflicting
legal systems were to be applied to bills of exchange had also
been settled in the Geneva Conventions.

14. Nevertheless, his delegation believed that the two draft
Conventions covered matters of legal and practical importance
in the field of international trade, and he therefore supported
the proposals to study the drafts further in order to make them
more acceptable to States. Any body established for that
purpose must consider whether the Commission wished its
draft Conventions eventually to replace the Geneva Conven
tions or whether the new Conventions would apply only to
international bills of exchange.

15. Mr. GLATZ (Hungary) welcomed the Commission's
desire to unify international trade law. In that connection, the
draft Conventions before the Commission were generally
acceptable, despite the need for a few drafting refinements. His
delegation supported the optional method of settlement
provided for in the draft Convention and .felt con~dent that
banking circles would be able to work with a thud system
intended specifically for international trade.

16. Mr. FARNSWORTH (United States of America) said
that his delegation did not support the draft Convention on
International Cheques; consequently his remarks would apply
only to the draft Convention on International Bills of
Exchange and Promissory Notes, which it found generally
acceptable.

17. Since there appeared to be a divergence of systems for
international payments even within groups of countries having
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similar legal systems, the establishment of an optional system
under the draft Convention that would unify existing systems
had merit. Some delegations had expressed the view that the
compromise reached in the draft Convention to countries
having a particular legal system was unfavourable. However,
he interpreted criticisms of the draft as being directed more at
the differences in treatment accorded to borrowers and lenders.
Nevertheless, his delegation believed that the compromise
fairly accommodated the interests of both groups.

18. Finally, some members had criticized the draft Conven
tion for being unclear. However, any legal instrument in the
field of international trade tended to appear complex on first
reading. The complexity of the text should not be used as a
pretext for claiming that the unification of international trade
law was impossible. UNCITRAL should find a means for
clarifying the most problematic areas of the text.

19. Mr. MAEDA (Japan) said that, as a country which
subscribed to the Geneva system, Japan was interested in the
issues raised by other delegations concerning the complexity of
the provisions of the draft Conventions and the inadvisability
of establishing a third system of international payments. The
"protected holder" concept had frequently been cited as an
example of the complexity of the provisions of the two draft
Conventions; however, it did not appear excessively complex
to his delegation. Moreover, that concept appeared to be
directly related to article 16, paragraph 2, and article 17 of the
Geneva Uniform Law on Bills of Exchange and Promissory
Notes, which contained different requirements that must be
met in order to protect the holder of an instrument against
claims from previous holders. Since the new draft Convention
did not make any such distinctions in defining the "protected
holder", it could be considered to constitute a simplification,
rather than a complication, of the Geneva Uniform Law.

20. With regard to the establishment of a third system, it was
true that negotiating instruments currently fell into one of two
categories of legal system. However, as previous speakers had
pointed out, considerable variety of legislation existed even
within similar systems. Under the circumstances, Japan felt
that the establishment of a new multilateral instrument was
necessary to harmonize the various existing systems.

21. Mr. CHAFIK (Egypt) said that his delegation had
originally been in favour of modifying the existing Geneva
Conventions so that they might become acceptable to more
countries and more compatible with modern commerce.
However, since the Commission had decided to draft new
instruments and had devoted 10 years to that effort, he did not
believe that it could abandon that task at present.

22. The Commission was agreed that the basic problem with
the draft Conventions lay in the compromise which they
represented between the Geneva and Anglo-American systems.
However, the objections raised pertained to details in the
instrument, all of which could be revised. The elaboration of
the Geneva Conventions had taken a great deal of time;
consequently the Commission should not concern itself with
deadlines but should seek instead to complete its task.

23. The CHAIRMAN said it appeared that most delegations
continued to support the idea of unifying international trade
law and felt that the draft Conventions constituted a suitable
means to that end. Concern had been expressed at the
development of a system of international payments that would
parallel existing domestic systems; however, the Commission
had on previous occasions formulated a policy involving the
development of such international systems.

24. Most delegations appeared to favour the adoption of
optional rules and were concerned about the way in which the
Geneva Uniform Laws would then be implemented within
commercial circles. In the future, the Commission might wish
to see how the draft Conventions could be co-ordinated with
the existing Geneva system so that countries which had ratified
the Geneva Conventions might also make use of the new
systems. He suggested that the Commission should examine
the texts of the draft Conventions in greater detail in order to
determine what further steps would be required for their
adoption and implementation.

The meeting was suspended at 11.35 a.m. and resumed at
12.05 p.m.

25. The CHAIRMAN invited members to comment on
part II of document A/CN.9/249 (paragraphs 12-20), which
contained the major controversial issues in respect of the draft
Convention on International Bills of Exchange and Inter
national Promissory Notes, as well as the draft Convention on
International Cheques. With regard to forged endorsements,
he drew attention to the note by the Secretariat, contained in
paragraph 14, which indicated that only the first of the
controversial issues materially affected the compromise
proposed in the draft Convention. It was his impression that
the structure of the proposed compromise was acceptable and
that the Commission should proceed to discuss ways of
improving it.

26. Mr. ROEHRICH (France) said that his delegation
supported the comments submitted by the Governments of
Mexico and Spain in connection with the liability of the
transferee from the forger (paragraph 3 (a». The provisions of
article 23 constituted a compromise between the concepts of
Anglo-American law and those of the Geneva Convention.
The latter placed the greatest risk on the owner of the bill
from whom it was stolen, who was in a better position to
protect himself against theft. However, there was a contra
diction between the provisions of article 23 and those of
article 14 (I) (b), which specified that signature by an agent
without authority did not interrupt the series of endorsements.
In his opinion, the first endorsee should be exempt from any
liability. Because the two texts were incompatible and because
rigorous formalism was lacking in connection with the
effectiveness an instrument could have, his delegation hesitated
to support the compromise reached in article 23.

27. Mr. CHAFIK (Egypt) said that the provisions of article
23 (I), even if amended to include receipt of a forged
instrument in good faith, were Draconian and should be
changed.

28. Mr. ANGELICI (Italy) said that, in his OpIniOn, the
question of forged endorsements was not particularly relevant
in a field dominated by banks, especially since national courts
usually reached different conclusions on similar cases.

29. In general, the articles could perhaps be accepted as a
compromise, except for the provisions on endorsement by an
agent without authority which made it much more difficult for
the endorsee to ascertain the true situation. It was therefore
unfair to impose liability on the transferee in every case.

30. Mr. WAGNER (German Democratic Republic) said that
he considered the prohibition against forged endorsements to
be a fair and workable compromise between the two existing
systems. The third system, which placed the burden of liability
on the forger, helped to minimize the disadvantages of existing
national provisions. In addition, he welcomed the clear and
convincing commentary on page 50 of document A/CN.912I3.
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31. Although forged endorsements rarely occurred in
transactions involving international bills of exchange, provi
sions governing such situations would favour the circulation of
international bills and promissory notes and would reinforce
the liability of recipients of forged endorsements. It was
important to adhere to the principle that an endorsee must
know his endorser, and the inclusion of provisions to that
effect in international regulations governing foreign trade was
therefore justified. Accordingly, his delegation fully supported
the compromise provisions contained in article 23.

32. Mr. GUEST (United Kingdom) supported the compro
mise reached in connection with article 23 and drew attention
to document A/CN.91213, which described the two existing
approaches and gave examples of the application of the new
system. The new system did not seem materially to affect the
proper negotiation of bills of exchange or promissory notes
and appeared to be a satisfactory compromise which could, in
his opinion, be accepted by both existing legal systems.

33. Mr. MAGNUSSON (Sweden) said that he preferred the
Geneva system whereby the recipient of a forged instrument
was protected ifhe had acted in good faith. He pointed out that
banks were generally very careful about accepting instruments.
Accordingly, his delegation could accept the proposed
provisions, which would probably be acceptable to banking
circles as well.

34. Mr. ANKELE (Federal Republic of Germany) said that
his delegation did not consider the compromise solution to be
satisfactory and found the Geneva system-whereby liability
was borne by the person who committed the negligence and
not by the payee, if he had received the instrument in good
faith-to be much fairer. He also supported the comments
made by the representative of France and those submitted by
the Governments of Mexico and Spain to the effect that the
proposed solution was not likely to produce satisfactory
results.

35. Mr. SAMI (Iraq) agreed that the compromise would not
solve the problem under consideration. The first paragraph of
article 23 would give rise to questions as to whether the
endorsement of a bill of exchange was forged, and it was
important to provide protection for persons who accepted such
instruments without knowing they were forged. His delegation
therefore considered the solution provided under the Geneva
system to be appropriate and fair.

36. Mr. VIS (observer for the Netherlands) said that, in
general, he supported the compromise solution but suggested
that article 23 (2) should be given further consideration. The
commentary contained in the second paragraph under example
D on page 50 of document A/CN.9I2l3 did not seem to follow
from the text of article 23, and he observed that the Geneva
Uniform Law contained provisions to indicate when an
instrument was properly payable.

37. Mr. OLIVENCIA (Spain) confirmed his delegation's
previous comments as contained in document A/CN.9/249
(paragraph 13 (a». The imbalance between articles 14 and 23
might produce unfair results. Moreover, the non-liability of the
endorsee for collection, as in article 23 (2), was unjustified, and
his delegation was also opposed to the equating of a forger
with a person acting without authority, as in article 23 (3).

38. Mr. KOZHEVNIKOV (Union of Soviet Socialist
Republics) said that he agreed with the principle behind
article 23 (I) but objected to its automatic extension to any
payment where a note was endorsed in good faith. Such an
extension of the principle could not be supported because,

unlike the endorser and the endorsee who were linked by a
bilateral deal involving forgery, the drawee who paid had only
a unilateral obligation to the holder, which he fulfilled by
paying. Also, in a case where a person facing risk of loss due to
forgery sought to prevent payment of a note by so informing
the drawee in good time, the drawee would, under the terms of
article 68 (3), not be discharged of liability if the note were paid
to the forger.

39. In drafting article 23 (2), the Working Group had been
unable to decide on the liability of either the drawee or the
endorser, but a generally acceptable solution had to be found.
The Union of Soviet Socialist Republics supported the rule by
which the drawee, having paid the forger of the endorsement or
the endorser cashing the note, would be liable under article 23
(I) only if he was aware of the forgery.

40. Mr. ROGNLIEN (observer for Norway) said that he
thought article 23 was an acceptable compromise and would
support it. The ruleing of the Geneva Conventions on the good
faith requirement was not embodied in any other convention,
and its application in practice differed. Good faith meant that
the parties in question should exercise care. However, since it
was hard to prove good faith or determine how much care
should be exercised, he felt it advisable to dispense with that
requirement in connection with article 23.

41. Mr. DUCHEK (Austria) said that the compromise
formulation in article 23 (1) was acceptable, particularly in
view of existing bank practice. There was, however, a
contradiction between that text-according to which the risk
of loss because of a forged signature was borne only by the
person to whom a note was directly transferred (and not by the
drawer or drawee or any other person to whom it might be
later transferred)-and the unclear formulation and con
sequences of article 23 (2), where the important question of the
liability of the drawee who paid a note bearing a forged
signature was not regulated by the Convention but left to
applicable national law. Under common law, however, a
drawee who paid on an instrument bearing a forged
endorsement was not discharged of liability; he bore the risk of
loss until he could transfer the risk to the person to whom he
had transferred the instrument. Were, then, such common law
provisions to apply as well as those provisions of the
Convention which they contradicted? For the compromise in
paragraph (I) of article 23 to be acceptable, further
consideration should be given to whether paragraph (2) of that
article was necessary at all; and article 68 of the Convention
should provide expressly that a drawee paying in good faith
was discharged of all liability.

42. Mr. FARNSWORTH (United States of 'America)
observed that the compromise provisions of article 23 (I)
called for major changed in the mechanical handling of notes
by common-law countries. Parties who had believed them
selves protected because they had not yet endorsed in blank
would now find that they must keep such order notes under
lock and key.

43. A number of representatives had suggested that the
transferee should be discharged of liability if he accepted a note
in good faith. The purpose behind the compromise in article 23
(1), however, had not been to induce honesty but rather to
induce a habit of care which was already incorporated in the
common-law approach; to induce transferees to take proper
care to identify the transferor or, failing that, to take a note at
their own risk.

44. Mr. OU Zhi Min (China) said that article 23 (2) which left
the liability of a payee of a note bearing a forged endorsement
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unregulated in the Convention and subject to national law,
would in practice lead to confusion. Some regulation was,
therefore, needed. China believed that the payee who paid in
good faith should not be liable. The endorsee who accepted in
good faith should not bear any responsibility. However, the
forger should be liable.

45. Mr. SEVON (observer for Finland) said that Finland
could accept article 23 even though it did not correspond to its
own legal system. Paragraph I of the article was a workable
solution, if not perhaps the best. As for paragraph (2), he was
in much greater agreement with the commentary on the text
than with the draft itself, particularly with the assumptions in
examples C and D on page 50 of document A/CN.9/213. He
agreed with the representative of Austria, that the solution
should be incorporated in the draft Convention and not left to
be decided under applicable national law.

46. Mr. CRAWFORD (observer for Canada) said that
Canada had supported the compromise text but was concerned
about leaving such an important point unregulated in article 23
(2), for solution by national courts. The concern was perhaps
groundless, depending on the extent to which the national
courts accepted the principle of article 23 (1) and applied it to
achieve a uniform application of a uniform law of liability.

47. He himself had difficulty understanding what liability
was left to be determined by national law. According to a strict
interpretation of article 23 (I), the first endorsee was liable in
the case of a forged endorsement of a note. If a drawee had
paid such a note before discovery of the forgery on a claim by a
drawer, he would be obliged to reimburse the drawer's account
and would have a claim against the first endorsee, which would
automatically come under article 23 (I) and not under national
law. Yet it might be possible under the Geneva system for a

court to allow such a drawee to invoke article 23 (2) and thus
escape liability for reimbursement to the drawer's account. The
drawer would supposedly then be the one to seek to impose
liability under article 23 (I).

48. Given such uncertainties, the Commission should try to
resolve the rights of reimbursement in the Convention itself
rather than leaving the question to national law.

49. Mr. MACCARONE (observer, European Banking
Federation) observed that the compromise solution in article
23 (1) and (2) departed from common law, particularly the
American system, more than from the Geneva system. Reading
article 23 (I) in conjunction with article 68, the conclusion was
that the Geneva Convention diverged only in the case where a
note was presented for payment by the forger himself, which
was very unlikely. Conversely, if a note was presented for
payment by a person who acquired it from the forger, that
person was not liable, under the terms of article 68 (3), if he
had done so in good faith.

50. A number of speakers had argued for regulating the
liability of a drawee more explicitly in article 23 (2), but in his
view such a liability was one arising outside the instrument, on
grounds other than the bill itself. The general approach had
been to leave out of the draft whenever possible any such
liability. There were only two exceptions and one was in
article 23 itself. To regulate such a liability under article 23 (2)
would demand a complete reworking of the basic principles
adopted by the Working Group. Therefore, the best approach
would be to leave the text as it stood and let national law
provide for such liability.

The meeting rose at 1 p.m.

[A/CN.9/SR.288]

Summary record of the 288th meeting
Tuesday, 26 June 1984,3 p.m.

paragraph (I) should be redrafted in order to guarantee the
negotiability of instruments.

Chairman: Mr. SZASZ

The meeting was called to order at 3.10 p.m.

1. The CHAIRMAN invited the members of UNCITRAL to
express their views on article 23 of the draft Convention of
International Bills of Exchange and International Promissory
Notes (A/CN.9121I).

2. Mr. PAVLIK (Czechoslovakia) said that his delegation
supported the comprimise set forth in article 23. Para
graph (2) should contain a reference to the rule of liability, in
accordance with the principle that the payee or endorsee
should be considered liable in cases where they had been
aware of the forgery.

3. Mr. SEVON (observer for Finland) said that the wording
of paragraph (2) needed to be made clearer. His delegation
could accept the substance of the compromise, as proposed in
the draft as a whole.

4. Mr. VOLKEN (observer for Switzerland) said that the
implications of paragraph (2) were unclear. Furthermore,

5. The CHAIRMAN, referring to a question by the represen
tative of Canada about the status of the commentary on the
draft Convention (A/CN.91213), said that for the time being
the only authentic text was the draft Convention itself, which
must therefore be self-explanatory.

6. Mr. DUCHEK (Austria) said that his delegation could
not support a compromise that would permit countries acting
in accordance with one legal system to claim that the drawee
had to pay a second time, while allowing countries that
operated in accordance with the other system to claim that he
had discharged his liability. It must be stated clearly in
article 23 that a drawee paying an instrument in good faith
had no further liability whatsoever. The issue in question
should be reconsidered by the Working Group on Inter
national Negotiable Instruments.

7. Mr. GUEST (United Kingdom), responding to the state
ment by the Observer for Switzerland concerning article 23
(I), said that while the system derived from the Bills of
Exchange Act (BEA) and the Uniform Commercial Code
(UCC) might impose a more extreme liability risk on the
person taking the instrument than article 23 did, there was no
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evidence that that in any way inhibited the negotiability of
bills of exchange within the BEA or UCC systems.

8. Where paragraph (2) was concerned, the intention had
been to deal with the question of arrangements which might
impose some liability on a party who paid. It had certainly
not been the intention to enable, for example, a common-law
court to impose a rule that would be at variance with
article 68. He recalled, in connection with the words "or of an
endorsee for collection who collects, an instrument on which
there is a forged endorsement", that a question had arisen
concerning liability, in certain common-law systems, for
conversion of an instrument by a collecting bank. It had been
decided that the question should be regulated by national law,
owing to its tricky nature. If the scope of liablity dealt with in
article 23 was not clear, then it must be made clear.

9. Mr. MACCARONE (observer, European Banking Fed
eration) suggested that paragraph (2) should be deleted.

10. Mr. MAEDA (Japan) said that it would be helpful if
there could be a compromise between the BEA and UCC
systems.

11. Mr. VIS (observer for the Netherlands) said that his
delegation was still having difficulty with article 23, but did
not wish to stand in the way of a compromise. In particular,
he wished to point out that article 68 did not concern
payment by the drawee. A similar problem arose in article 23
(1). His delegation did not wish to introduce the notion of
good faith into paragraph (2), which was unclear, and would
prefer the notion of payment with or without knowledge of
the forgery.

12. The CHAIRMAN said it seemed that the majority
supported the compromise reached in article 23, particularly
as reflected in paragraph (I). However, it was clear that
something must be done about paragraph (2). He believed
that there were two drafting possibilities: a substantive rule
could be drafted and incorporated in the compromise
solution; or a deletion could be made and the substance of the
wording that had been deleted could be incorporated in the
compromise solution.

13. Mr. MAEDA (Japan), referring to paragraph 13 (c) of
the note by the Secretariat (A/CN.9/249), pointed out that
the draft Convention on International Bills of Exchange set
no limit for compensation recoverable under article 23 (I),
whereas a limit was set for the amounts recoverable under
articles 41 (2), 64 and 75 (3). His Government felt that the
amount recoverable under article 23 (I) should be limited to
the amount specified in articles 66 or 67. The amount
recoverable from the forger did not need to be limited. He
emphasized that his comments were solely directed at
improving the draft Convention, not at undermining the
compromise.

14. Mr. OLIVENCIA (Spain) said that he agreed with the
remarks made by the Chairman in his last statement. Most
participants in the general discussion had been in favour of
the compromise solution contained in article 23 (I), but the
Mexican and Spanish position referred to in paragraph 13 (a)
of document A/CN.91249 had also received considerable
support. Spain would agree to any compromise formula that
would help to achieve progress in the Commission's work.
However, concern had been expressed that the provisions of
article 23 might lead to an injustice, and that important issue
could not be completely ignored. While it was perhaps

inadvisable to introduce the notion of good faith under article
23, the text could usefully include a provision concerning
knowledge or lack of knowledge of the forgery. The conditions
under which a person was considered to have knowledge were
clearly stated in article 5.

15. Mr. FARNSWORTH (United States of America) said
that, if the Commission wished to consider the adoption of
the draft Convention on International Bills of Exchange and
International Promissory Notes in conjunction with the draft
Convention on International Cheques, his delegation would
recommend the suggestion referred to in paragraph 13 (e) of
document A/CN.91249. However, if-as appeared to be the
case-the Commission wished to concentrate solely on a
convention dealing with bills of exchange and promissory
notes, his delegation would not press that suggestion further.
The problem dealt with in paragraph 13 (e) related to
common-law systems and did not arise with respect to bills of
exchange to an extent sufficient to warrant a special provision
under article 23.

16. Mr. SAMI (Iraq) wondered whether further considera
tion might be given to the article in a working group.

17. There were discrepancies between the language versions
of the draft Convention on International Bills of Exchange. In
articles 23 (1) and 41, for example, "party" was rendered in
French by "signataire". The meaning of the two terms was not
the same. With regard to article 41, a contradiction arose
because the article was based on the Geneva Uniform Laws
while article 23 (1) was based on the common-law system.

18. Mr. ROEHRICH (France) welcomed the Iraqi represen
tative's remarks about the discrepancies between the language
versions. He trusted that the inconsistencies in the presen
tation and even the substance of certain articles of the draft
would be eliminated.

19. The CHAIRMAN said that there would be ample
opportunity to reconcile any differences in the texts. Con
cerning the statement by the representative of Spain, he said
that while a certain level of compromise had been achieved on
article 23 (I) and while there had been quite significant
support for the position referred to in paragraph 13 (a) of
document A/CN.91249, it did not appear that the Com
mission had expressed the general desire to achieve a higher
level of compromise.

20. The meeting was suspended at 4.15 p.m. and resumed at
4.45p.m.

21. The CHAIRMAN suggested that the Commission should
next consider paragraphs 15 and 16 of document A/CN.91249,
concerning the concept of holder and protected holder.

22. Mr. DUCHEK (Austria) said that articles 4 (7), 25 and
26 of the draft Convention on International Bills of Exchange
were unclear and should be revised. With regard to the
substance, he said that the approach of the draft Convention
was very similar to that of the Geneva Uniform Laws, with
one major exception. Whereas the Uniform Laws stressed the
circumstances under which defences could be raised or claims
could be brought, the draft Convention described a person's
status as either a protected or unprotected holder. Referring
to article 4 (7) (a), in particular, concerning a holder's
knowlege of a claim to or defence upon the instrument
referred to in article 25, he said that there was a danger of a
holder's being unfairly deprived of his protection under
certain circumstances. A case might occur in which a claim
could be brought by a drawer against a holder who had
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acquired the status of unprotected holder by virtue of his
knowledge about a claim to or defence upon the instrument
on the basis of a defective underlying transaction between two
previous holders, yet who had no knowledge of an original
fraudulent acquisition of the instrument by an entirely
different, third party. In such a case, his knowledge of the
claim of one holder against another would unjustly affect his
status as a protected holder. It was therefore necessary to
simplify, or even change, the structure of the articles. Instead
of merely describing the status of the holder, the articles
should describe the circumstances in which claims could be
brought or defences raised.

23. Mr. MAEDA (Japan) offered an additional example of a
case where a person might be defined as an unprotected
holder although he had no knowledge of a prior fraudulent
transaction or a claim to or defence upon the instrument.

24. Mr. GUEST (United Kingdom) said that under the
common-law system, bills of exchange must be beyond
suspicion; at the time of acquisition of the instrument, the
person acquiring it was expected to have no suspicion about
any possible defects in the instrument. The draft Convention
was correct in establishing the concept of the protected
holder. There were legitimate grounds for discussing, however,
whether the protected holder could be deprived of his status
by virtue of knowledge of any claim to or defence upon an
instrument, or of only certain types of claims and defences.
That question might be discussed in the appropriate working
group.

25. Mr. OLIVENCIA (Spain) said that the focal point of the
entire draft Convention was the concept of the protected
holder. His delegation felt that the draft was not clear on that
point, but that the question was one rather of form than of
substance. Spain was opposed in principle to the system of
definitions, and felt that the definition of a "holder" in article
4 (6) was incomplete because it referred to another article
rather than being self-contained. The definition of a "pro
tected holder" in article 4 (7) was also incomplete and
confusing. A person might unjustifiably lose his status as a
protected holder merely by virtue of having received an
incomplete instrument. The draft articles needed to state
clearly what criteria would be used to define a "complete"
instrument.

26. Subparagraphs (a) and (b) of article 4 (7) contained
subjective concepts and negative formulations which made
them difficult to interpret, a problem which was compounded
by the lack of co-ordination between that article and the
presumptions involved in articles 5 and 28. His delegation
continued, therefore, to share the doubts expressed by the
representative of Austria, despite the clarifications offered by
other representatives.

27. With respect to articles 25 and 26, it did not seem
illogical to state that a defence could not be set up against a
protected holder. Instead of stating exceptions, those two
articles should merely set forth general rules. The substantive
problems could be solved through a concerted effort to
simplify the draft while respecting the complexity of the
subject.

28. Mr. ANGELICI (Italy) said that he agreed with the
representatives of Austria and Spain. Efforts should be
concentrated on practical problems rather than on theoretical
ones. The issue of general definitions could be deferred until

a later date. At present, there was no need for a general
definition of the term "protected holder".

29. Mr. MAGNUSSON (Sweden) said that the text was
complicated because of the many cross-references between
articles. He wondered whether there was any real need for the
concept of the protected holder. The text should refer only to
the holder and the action which could be brought against that
person. He agreed that the deletion of the term "protected
holder" would mean substantive changes. However, that
could be left to the Working Group.

30. With respect to substance, he supported the idea that the
holder should be regarded as protected even if the instrument
was incomplete at the time that he became a holder.
Accordingly, the term "complete" should be deleted from the
definition of "protected holder".

31. Mr. FARNSWORTH (United States of America) said
that the definition of "protected holder" could be redrafted.
In common law, as the representative of the United Kingdom
had pointed out, the holder should be above reproach.
However, it was difficult to justify the requirement that the
instrument should be complete, even though it was accepted
in common law.

32. Mr. ROGNLIEN (observer for Norway) said that
knowledge of a partlcular defence or claim should not
preclude protection against other claims of which the holder
had no knowledge. The text would be less complicated if a
distinction were made between defences which should and
those which should not be excluded. The representative of
Austria had suggested a good way of making the draft less
complicated.

33. Mr. SEVON (observer for Finland) said that while he
was not conversant with all the legal niceties which the
representatives of the common-law countries were trying to
persuade others to accept, in time even he might be able to
understand the concept of protected holder. In other words,
he was not sure that it should be deleted from the text. He
appreciated the contention that everyone should refrain from
accepting an instrument that was suspicious. What he was
concerned about was the notion that a holder could not be a
protected holder if the instrument was incomplete at the time
he became a holder, even if the instrument was subsequently
completed by that holder in accordance with the authority
given. If that concept was removed, then he could accept the
definition of "protected holder".

34. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) said that in principle his delegation endorsed the
concepts of holder and protected holder and the conditions
under which the definitions applied. It also agreed with the
possible defences set forth in articles 25 and 26. However,
articles 4 (7), 25 and 26 should be clarified in order to
eliminate the possibility of different interpretations of the
definitions.

35. Mr. MACCARONE (observer, European Banking Fede
ration) said that he shared the views expressed by the
representative of the United States. The concept of protected
holder was important in theory, but in practice, if it was
retained the results would be similar to what had occurred
with res~ect to the Geneva Uniform Law. He did not agree
that a holder should lose his status as a protected holder even
when he had been given the authority to complete an
instrument.

The meeting rose at 6.05 p.m.
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[A/CN.9/SR.289]

Chairman: Mr. SZASZ

The meeting was called to order at 10.20 a.m.

1. The CHAIRMAN invited the Commission to resume
discussion of the concept of holder and protected holder, one
of the major controversial issues in the draft Convention on
International Bills of Exchange and International Promissory
Notes and the draft Convention on International Cheques.
The concept was discussed in part II B, paragraphs 15 and 16,
of the secretariat commentary in document A/CN.9/249. He
informed the Commission that the suggestion contained in
subparagraph (iii) of paragraph 16 (a) had been withdrawn.

2. Mr. CHAFIK (Egypt) said that banking circles in his own
and other countries had found the concept of holder and
protected holder ambiguous and imprecise, as developed in
the Convention, all the more so because of the many defences
that could be set up against both types of holder under
various provisions of the text; thus there was a tendency to
prefer the Geneva Convention notion of "holder in good
faith".

3. A close look at the draft text, however, revealed that the
differences between the two systems were actually minimal in
so far as the protection of holders was concerned. Egypt
therefore had no objection to the concept of protected holder
as such, although the Working Group should simplify it in
particular by drawing up a list of defences that could be set
up against the two types of holder. The definition of a
protected holder in article 28 of the Convention called for a
clear further definition of what constituted a non-protected
holder.

4. A better term than "protected holder" should be found,
however, both because the term was foreign to accepted legal
usage and because it seemed to detract from the legitimacy of
the non-protected holder. He himself would prefer the term,
"holder in due course", taken from English law.

5. Mr. WAGNER (German Democratic Republic) said that,
in the interests of clarity and wide circulation of instruments,
it would be best not to introduce the distinction between the
two types of holder into the Convention. The concept of
holder in the Geneva Convention was more comprehensive.
Since fewer parties were generally involved in international
dealings than in national dealings, there was no need to make
the distinction in respect of international dealings.

6. The various articles on the matter gave rise to a number
of questions which were insufficiently dealt with in the
Convention. The German Democratic Republic joined other
Governments in requesting reconsideration of the whole
concept.

7. Mr. PAVLIK (Czechoslovakia) agreed that legal regula
tion of the concept of holder and protected holder must
incorporate equal protection of the interests of the holder, on
the one hand, and the debtor, on the other. The definition of
a holder in the Geneva Uniform Law on Bills of Exchange
and Promissory Notes should be adopted in the Convention,
since it better covered equal protection of creditor and debtor
interests and eliminated the difficult problem of regulating
differences between the two types of holder.

8. Mr. ANKELE (Federal Republic of Germany) said that
the distinction in the Convention between the two types of
holder was one reason why the draft was thought to be too
complicated and impractical. He agreed that the draft
regulations in that area needed to be reorganized, in line with
the more acceptable Geneva provisions. That could be done
without undermining the system followed in drafting the text.

9. He agreed with others who had observed that the non
protected holder was in a very weak position, particularly in
view of the many defences that could be set up against him
under article 25. The question of protection therefore became
all-important. Article 4 (7) required that, to be protected, a
holder must have had no prior knowledge of a claim to or
defence upon an instrument. The representative of Austria
had shown convincingly the untoward consequences such a
requirementcould have. A holder who through negligence did
not know of one particular defence upon an instrument
should not be denied protection against other claims or
defences of which he had no knowledge. As a compromise,
denial of protection could be limited to holders who had
actual knowledge of a claim or defence. In addition, it did not
seem justified to deny protection, under the terms of article 4
(7), to the holder of an instrument endorsed in blank on the
ground that the instrument on the face of it was not complete.
He agreed with other delegations that article 4 (7) needed
revision.

10. Mr. MAEDA (Japan) said that he supported the concept
of protected holder. However, the definition in article 4 (7) of
the regularity of an instrument which affected the status of a
protected holder did not seem sufficiently comprehensive, as
indicated by the example given in paragraph 13 of the
secretariat commentary (A/CN.9/213, page 21) on that
article. There had been disagreement among the Anglo
American members of the Working Group as to whether, for
instance, a bearer cheque was regular on the face of it when
an endorsement appeared on the back. The whole question of
the regularity of an instrument needed further study and, in
that connection, the Commission would probably find section
3-304 of the Uniform Commercial Code of the United States
very helpful.

I!. Ms. VILUS (Yugoslavia) said that she was dissatisfied
with the concept of protected holder, which had been
introduced into the draft text as a major concession to the
common-law system. Although she understood the difficulties
of introducing the good faith principle, she also understood
that there was a good faith requirement in Anglo-American
law and wondered why the Working Group had not included
that requirement.

12. The concept of protected holder as formulated could
lead to serious problems, particularly in the case of incom
plete instruments which were regulated in article 38. Articles
25 and 26, closely connected to article 4 (7), were also the
natural result of the compromise on the concept of protected
holder. It was difficult to see, however, how that concept
could serve the principle of wide circulation of a bill of
exchange and why wide circulation should be linked to an
underlying transaction. She was particularly unhappy with the
term "any defence" in article 25 (I) (b), for it was too broad
and could even be dangerous. It would be better to draw up a
list of defences, perhaps with cross-references to other articles
regulating defences.

13. Mr. DIXIT (India) said that it was difficult to under
stand from the draft text exactly what the distinction was
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between the two types of holder. Since so many intermediate
parties, not all of them bankers, were involved in the use of
bills of exchange, it was important to make the text more
comprehensible. The text lacked clarity partly because there
were too many cross-references between articles.

14. In principle, he supported the concept of protected
holder. He did not agree with the criticism that the
requirements which must be met by a holder in order to
obtain protected status were too strict and went beyond those
that should be required for a person to be a holder in good
faith; such conditions had to be spelled out in detail. Nor did
he agree that it was liifficult on the basis of the instrument
alone to determine the rights of a person in possession of an
instrument. It was true that what constitutes a valid claim to
the instrument was not regulated but left to applicable
national law; but in such situations there had to be a reference
to local law.

15. Mr. ROEHRICH (France) said that he had very serious
difficulties with the legal consequences of the concept of
protected holder, and agreed with the comments in para
graph 15 of document A/CN.9/249, especially subparagraphs
(a) and (c). He believed that a protected holder under the
draft Convention had less security than a holder under the
Geneva Convention. The draft extended the notion of bad
faith in a manner prejudicial to the wide circulation of
instruments.

16. Under article 4 (7), a protected holder lost that status if
he knew of one particular claim to or defence upon an
instrument. Elsewhere, in article 5, a person was considered to
have knowledge of a fact if he could not have been unaware
of its existence. The combined effect of those two articles gave
far greater scope to claims or defences.

17. Given such reservations, he could only suggest a return
to the concept of holder embodied in the Geneva Convention
system.

18. Mr. GRIFFITH (Australia) agreed with the comments
made by the representatives of Egypt and Yugoslavia about
the fact that article 4 (7) did not refer to a "holder in good
faith". The difficulty might be resolved by deleting from
article 4 (7) (a) the reference to knowledge of a claim or
defence and introducing the concept, recognized in common
law, that a protected holder was required to take an
instrument in good faith and without knowledge of any defect
in the title of the individual who transferred it to him. The
wording of article 5 reflected the doctrine of constructive
knowledge, which had not been incorporated in the common
law system and had apparently not been widely applied in the
civil-law system. He therefore suggested that article 5 should
be deleted.

19. Mr. GUEST (United Kingdom) said that bankers and
academicians in various countries had apparently praised the
draft Convention if it mirrored their own legislation, and
criticized it if it did not. The Working Group had made a
conscious effort to depart from existing legal systems,
however, the draft Convention was intended to be not an
amalgam or composite of those systems, but a truly new
approach to international commercial legislation.

20. "Good faith" meant different things under the two
systems, and even among the civil-law countries the concept
varied widely. In developing the protected holder concept, the
Working Group has sought, not to reproduce the common
law notion of "holder in due course" or the civil-law idea of
"holder in good faith", but to create a new concept which all
judges would recognize as not being covered by the juris-

prudence they were accustomed to apply. In no system of law
were the rights of the holder absolute and, if the Working
Group had failed to make clear the scope of defence against
the protected holder and the conditions in which the holder's
rights were not absolute, more work could be done on those
issues. Delegations should refrain, however, from seeking to
insert in the text familiar concepts derived from their own
legal systems.

21. Mr. GLATZ (Hungary) said that his delegation agreed
that the protected holder system should be simplified. The
new system should impose as few conditions as possible on
the transfer of international negotiable instruments.

22. Mr. VIS (observer for the Netherlands) said that the
example given at the 288th meeting by the representative of
Austria illustrated a fundamental difference between the
Geneva Conventions of 1930 and 1931 and the draft
Conventions. Such differences were mainly policy ones: the
Geneva Conventions reflected the majority view that the
holder should be protected at all costs in the interest of the
free circulation of international negotiable instruments
although they had not necessarily had that effect.

23. The draft Convention represented a fair balance between
the competing systems and, wherever possible, rules common
to both systems had been incorporated. He agreed that the
wording of articles 25 and 26 could be improved, but
defended the draft Convention's single approach to both
claims and defences, in line with the common-law system and
in contrast to the civil-law system.

24. His delegation had no objection to further discussion of
the idea of the protected holder, although it disagreed with
the representative o( Egypt about replacing it with the notion
of the "holder in due course".

25. Mr. SAMI (Iraq) said that the legal rules of both
commercial systems had been poorly co-ordinated in the
draft: the text was much too complicated and left the door
open to different interpretations of a single rule. The new
concept of protected holder, which illustrated that obscurity,
should be abandoned, and the Commission should concentrate
instead on the idea of the holder in good faith, which was
accepted world-wide, often used in international business
transactions, and indirectly reflected in articles 5, 30 and 41
(3) of the draft Convention. In response to the explanation
from the representative of the United Kingdom that the draft
was intended to establish a new and original system, he said
that, in devising rules of trade law, it was essential to take
into account notions that were widely and currently accepted
and were frequently used by businessmen.

26. Mr. CRAWFORD (observer for Canada) noted that
many delegations were unable to accept the provision that
"protected holder" status could not be conferred upon the
holder of an instrument if the instrument in question was
incomplete at the time the holder received it. His delegation
supported the draft text as it stood, but could support a
proposal to the effect that the provision should deal specifi
cally with an incomplete instrument which was subsequently
completed in strict accordance with instructions. The require
ment concerning completion would be retained in all other
cases. To delete the word "complete" from the definition of
protected holder in the Conventions would be unacceptable,
however, since it might promote traffic in incomplete instru
ments. The circumstances covered by that provision demon
strated that the draft Conventions were of necessity complex
since they had to provide satisfactory solutions for a wide
variety of situations.



Part Three. Summary records of UNCITRAL for sessions devoted to the preparation of draft legal texts 351

27. He was puzzled as to why so many delegations felt that
the text would make the face of a bill of exchange less
reliable, since dealings involving any commercial instrument
necessarily involved more than the face. For example, the
Geneva Uniform Law on Bills of Exchange and Promissory
Notes contained a provision regarding action to the detriment
of the debtor, which could be ascertained only by an
examination of facts off the face of the instrument. Further
consideration might be given to the modification which the
representative of Australia had proposed to article 5 of the
draft Convention on International Bills of Exchange and
International Promissory Notes; that might allay the concern
of those delegations which objected to the extent to which the
article permitted inquiries to be made from off the face of an
instrument. In his view, article 5 did not incorporate the
concept of constructive knowledge, but represented an attempt
to legislate a rule of credibility. Constructive knowledge
implied that an individual has an intimate knowledge of all
the provisions of the legal statutes involved, whereas actual
knowledge, the concept embodied in article 5, was limited to
knowledge of whether or not an instrument had been
correctly completed.

28. It had been suggested that good faith should be added as
a qualification for acquiring the status of protected holder.
He disagreed with the inclusion of that qualification for the
reasons cited by the representative of the United Kingdom.
However, his delegation could accept the inclusion of a
similar concept if it could be worded in a way that differed
significantly from the wording of concepts that appeared
frequently in the legislation of the countries whose courts
would be required to interpret the provisions of the Conven
tion.

29. The terms "holder" and "protected holder" had been
chosen in an effort to protect the person receiving the
instrument in due course. In that connection, the proposal
made by the representative of Egypt might dispel the
confusion with regard to those terms. Thus, the "protected
holder" of the draft Convention would be called the "due
course holder", while the current "holder" would become the
"unprotected holder". That would serve the purposes of the
draft Convention by denying the benefit of negotiation to a
person who, in accepting an instrument, was aware of
something amiss in the transaction. Such wording would not
discourage the negotiation of bills of exchange in transactions
where they were desirable, but would promote negotiability in
favour of due-course holders.

30. Mr. SPANOGLE (United States of America) said that
the deletion of the requirement that an instrument should be
complete was acceptable to his delegation as long as the draft
Convention included a provision that completion should be
authorized. With regard to article 5, the wording could not be
construed to mean constructive knowledge as that concept
was interpreted in the United States. Finally, the fact that the
concept of good faith had been mentioned by so many
delegations led him to believe that it should be taken into
consideration in any redrafting of the definition of protected
holder. The reasons for the Working Group's avoidance of a
good faith requirement had been adequately explained by the
representative of the United Kingdom; however, he shared the
view that a comparable concept should be included that
would be worded as precisely as possible so that it would not
be confused with the various interpretations of the concept of
good faith in different countries.

31. Mr. GOH (Singapore) said that his delegation supported
the inclusion of concepts of holder and protected holder in
the draft Convention, but appreciated the fact that various

articles in which those concepts appeared were unclear and
inconsistent. The drafts should be improved, if possible, in
order to satisfy the countries with civil-law systems. However,
those countries must also accept the idea that the draft
instruments were intended to develop a new system founded
on compromise; if the concept of protected holder was
deleted, the draft text would not be acceptable to delegations
familiar with the common-law system.

32. Mr. MACCARONE (observer, European Banking Fede
ration) agreed that the criticisms of the draft Conventions
were largely political in nature, and were based more on a
concern as to whether debtors or creditors were to be
protected by the instruments. In elaborating the Conventions,
the Working Group had had to consider whether to draw on
the provisions of the Geneva system or the common-law
system; it had evidently steered a middle course, opting to
include provisions from both systems. Such a course was
obviously necessary, since adhesion to only one legal system
would have prevented countries subscribing to the other
system from accepting the instrument. If States felt that the
Conventions had been poorly drafted or were inconsistent,
then those defects must be remedied. However, the Com
mission could not delete provisions from them simply on the
ground that they did not conform to the practices of a
particular legal system.

33. The anxiety of countries which followed the Geneva
Uniform Laws might be lessened if it was borne in mind that
the draft Conventions were ultimately intended for almost
exlcusive circulation within banking circles. He disagreed with
the Australian proposal to delete the provision relating to
constructive knowledge so that only actual knowledge of a
fact might be taken into consideration. If the burden of proof
in an incorrect transaction was to be placed on the liable
party and knowledge of the irregularity was considered to be
a state of mind, it would be impossible for a court to prove
that a person had knowledge of the fact in question. The
courts would therefore be compelled to turn to the concept of
constructive knowledge even if that concept was not included
in the draft Conventions. For that reason, he favoured the
inclusion of a constructive knowledge provision in the draft
texts.

34. Mr. DUCHEK (Austria) said that the system presented
in the draft Conventions was an all-or-nothing system: once a
holder was protected, he was fully protected; otherwise, he
was subject to claims and defences. That provision came
directly from the common-law system. However, if the
Commission wished to create an intermediate system, it
should try to understand the concerns of the civil-law
countries, an approach which had been followed in the
Working Group.

35. Some delegations maintained that the proposal which he
had made at the 288th meeting to simplify certain articles,
particularly by specifying the circumstances under which a
holder could make a claim or a defence could be brought,
would favour the interests of holders excessively. Attention
had been drawn to article 28 of the draft Convention on
International Bills of Exchange and International Promissory
Notes to illustrate that the burden of proof in cases of
irregular transactions lay with the initial holder, even though
it would be difficult for him to establish any defect in
subsequent transactions or to have constructive knowledge of
the relationships between subsequent holders. He wished to
know what some speakers meant when they said that an
instrument must be above suspicion and a holder above
reproach. The concept of protected holder contained in the
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present draft would be difficult to abandon, given the
complications of the provisions in question.

36. He was not defending the Geneva system per se, but
rather a system which had been proved effective over time.
That was why he maintained that the proposed Conventions
should not distinguish between holders and protected holders,
but should specify the conditions under which a claim could
be brought.

37. Mr. JUMA (United Republic of Tanzania) said he
thought that confusion had arisen because the drafting of the
tex~ of the draft Conventions was complex. His delegation
belIeved that holders of complete instruments should be
afforded greater protection than holders in general, and that
the two categories of holder should therefore be defined
clearly and simply.

The meeting rose at noon.

[A/CN.9/SR.290]

Chairman: Mr. SZASZ

Summary record of the 290th meeting
Wednesday, 27 June 1984, 3 p.m.

of good faith or bad faith should be included in the definition
of "protected holder". There was still the possibility of
further clarifying some points before the matter was referred
to the Working Group.

The meeting was called to order at 3.25 p.m.

I. Mr. MAEDA (Japan), referring to the concept of holder
and protected holder in the draft Convention on International
Bills of Exchange and International Promissory Notes
(A/CN.91211), said that article 4 (7) had no provision
regarding bad faith and negligence, unlike the Geneva
Uniform Law. However, article 5 of the draft corresponded to
the bad faith provision in the Uniform Law. His delegation
therefore supported the concept of protected holder in article
4 and supported article 5 as it stood.

2. Mr. VIS (observer for the Netherlands) said that he had
held a discussion with the representative of Austria and the
observer for Switzerland concerning the example given at the
288th meeting by the representative of Austria: an instrument
issued to A was transferred to B in a situation involving
fraud; B then transferred it to C in a transaction that was
irregular; C then transferred it to D and D had knowledge of
what had taken place between Band C, but no knowledge of
what had occurred between A and B. The question which the
Working Group should consider was whether D would be
protected or would be subject to A's claim.

3. The CHAIRMAN said that all delegations had difficulties
with the drafting of the text, which they felt needed
considerable improvement. Several delegations had supported
the concept of holder and protected holder, while others had
expressed preference for a structure that was closer to the
Geneva Uniform Law. While both approaches had con
siderable support, he was under the impression that most
members would go along with the concept of two categories
of holder if the concept of protected holder were broadened
to make it easier for a person to become a protected holder.
He understood that to be an expression of a policy that would
strengthen the position of the creditor. Concern had been
expressed that if a careful balance was not established
between holder and protected holder, then that would
discourage drawers.

4. According to some delegations, the fact that the instru
ment had been incomplete at the time a person became a
holder should not preclude that person from being a
protected holder. It had been stated that knowledge of a
particular claim or defence should not preclude protection
against other claims or defences of which the holder had no
knowledge. It had also been stated that article 5 of the draft
Convention needed further consideration and that the element

5. Mr. ROGNLIEN (observer for Norway) said that if the
idea was to retain the concept of protected holder in the text
merely for drafting purposes, then the Working Group should
be requested to prepare an alternative text with a view to
expressing the concept more simply. He hoped that article 5
of the draft could be retained as it stood and that the concept
of bad faith, which was unclear in practice, could be avoided.

6.. Mr. VIS (observer for the Netherlands), referring to
artIcles 25 and 26, said that the question of defences against a
protected holder had given rise to many problems with regard
to the Geneva Uniform Law, which had only two references
to that matter. He therefore wondered whether defences based
on incapacity and forged signatures, referred to in article 26
(I), should not be more clearly defined in an international
system.

7. Mr. MACCARONE (observer, European Banking Federa
tion) said that those defences could give rise to problems since
a person who signed an instrument as a witness could later
state that he had no knowledge of incapacity or forged
signature. Inasmuch as there were several provisions governing
those matters in national la w, no such provision was needed
in international law.

8. Mr. VOLKEN (observer for Switzerland) said he agreed
with the Observer for Norway that the Working Group
should be requested to prepare an alternative text on the
question of protected holder. With respect to the point made
by the Observer for the European Banking Federation, a
concrete solution had to be found lest the international
community should find itself always faIling back on national
law.

Liability ofa transferor by mere delivery

9. The CHAIRMAN invited the members of UNCITRAL to
express their views on paragraphs 17 and 18 of the note by the
secretariat on major controversial and other issues concerning
the draft Conventions (A/CN.9/249).

10. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) said that the provision in article 41 of the draft
Convention on International Bills of Exchange regarding the
liability, off the instrument, of the person who was not a
party to the instrument because he had not signed it
constituted an exception to the basic principle laid down in
the draft. The principle in question was that the rights and
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duties of the parties to and the holder of the instrument were
determined only by the content of the instrument itself and
that the uniform norms should govern only the legal
consequences of the transfer of the instrument by endorsement
and the liability of the parties based on the signing of the
instrument.

11. The Working Group had been of the view that all relations
not resulting from the signature on the instrument should be
governed by the applicable national law. An exception had
been made only in the case of article 23, with a view to
reaching a compromise between the two legal systems on the
question of the risk of damages resulting from forged
endorsement.

12. Although article 41 was based on the British and United
States legal systems, it in fact went much further in that it
gave the holder what, in his delegation's view, were unjusti
fiably extensive rights. Furthermore, when article 41 was
compared with other articles of the draft Convention relating
to the liability of the endorser, it could be seen that the
liability of the person who had not signed the instrument was
in some respects greater than that of the endorser. It would be
advisable to consider the question of the endorser's liability
more closely. Both the Geneva Uniform Law and the draft
Convention regulated only the special function of the endorse
ment, and it would therefore be desirable to delete article 41
from the draft altogether.

13. Mr. VIS (observer for the Netherlands) said that his
delegation was also experiencing difficulties with the part of
the draft under consideration, for reasons similar to those
stated by the representative of the Soviet Union. He was not
sure whether it would be preferable to delete article 41 or to
review the whole question of warranties. In any event, the
provision in question required further consideration.

14. Mr. MACCARONE (observer, European Banking Fede
ration), supported by Mr. MAGNUSSON (Sweden), said that
article 41 should be deleted.

15. The meeting was suspended at 4.20 p.m. and resumed at
4.50p.m.

16. Mr. GUEST (United Kingdom) said that the mere
deletion of article 41 would not solve the problem, because
there would still be the question, in the individual legal
systems, of what warranty was provided by the person who
transferred an instrument by mere delivery to the holder. The
deletion of article 41 would result in a divergence between the
individual legal systems.

17. The scope of the article was relatively narrow in that, in
the majority of cases, the holder would not be liable for any
claim because he was a protected holder. The question of
recourse against the transferor would not arise in most cases.
Account must also be taken of the limitation that was set
forth in paragraph (3).

18. Admittedly, article 41 raised a number of issues. For
example, any person who transferred an instrument by mere
delivery was liable vis-a-vis any subsequent holder and not
merely the immediate transferee. There was also the difficulty
of adjusting liability under article 41 to the liability of a
person who had actually signed the instrument. However, the
fact that those issues were legitimate matters for discussion
would not justify the deletion of the article.

19. Mr. OLlVENCIA (Spain) said that his delegation was
having difficulties with article 41, particularly paragraphs (I)
(d) and (3), and was therefore in favour of deleting it.

20. Mr. GRIFFITH (Australia) said that the question of the
potential liability of a person who transferred an instrument
by mere delivery would remain even if article 41 were deleted.
There was perhaps room for compromise by including a
provision under which transfers by mere delivery would incur
liability only vis-a-vis the immediate transferee. Given the
obvious difficulty of ascertaining the identity of subsequent
holders, such a provision would be more practical, if less all
embracing, than the one in the draft and might well go some
way towards meeting the criticisms expressed by previous
speakers.

21. Mr. SPANOGLE (United States of America) welcomed
the statement by the representative of the United Kingdom,
who had put many of the problems in their proper perspective. It
could not be said that article 41 created greater liability for
the person who transferred by mere delivery than for an
endorser, since the liability of the latter off the instrument was
not specified in the draft and would have to be determined by
local law.

22. As he saw it, there were two options to choose from.
The first was to delete article 41 and leave to local law the
question of determining liability for both endorsers and
transferors by mere delivery. That option was hardly a model
approach for achieving uniformity because of the differences
in national laws. He therefore recommended a second option
which was to make article 41 applicable to both endorsers and
transferors by mere delivery and to cover liability off the
instrument within the Convention. That approach was more
likely to produce a uniform result. He supported the proposal
to limit liability to the immediate transferee, although that
was a secondary issue.

23. Mr. OU Zhi Min (China) pointed out that transfers by
mere delivery did occur in the negotiation of instruments. In
his view, that practice should be regulated. Article 41, which
established an important principle concerning liability, should
be preserved in some form. One solution might be to provide
for the transfer of instruments by endorsement elsewhere in
the Convention, thereby making it possible to delete article 41
as such.

24. Mr. BARRERA GRAF (Mexico) said that the article
should be deleted because it related to a liability that did not
need to be regulated by a convention or law on negotiable
instruments. Transfers of such instruments were by endorse
ment, and the liability of the endorser and any subsequent
party was specified under article 40, while article 29 estab
lished the general liability of the parties. Article 41 admitted
an exception to the general rule of transfer by endorsement.
That hypothesis, in his view, should not be envisaged by the
draft, and liability in cases of transfer by mere delivery should
be determined instead by national law.

25. Mr. ROGNLlEN (observer for Norway) indicated that
his country's position had been wrongly stated in document
A/CN.91249. Norway was not in favour of deleting article 41.
The text should be applicable to both transferors by mere
delivery and endorsers. Futhermore, he would prefer to limit
the grounds for liability under the article. The application of
paragraph I should be restricted to the forged signature of, or
the unauthorized signature on behalf of, the drawer. Sub
paragraphs (b) and (c) should be deleted.

26. Mr. CRAWFORD (observer for Canada) said that it
was extremely undesirable to leave the question of Iiabilit.y
unregulated. Liability should be established on an equal baSIS
for all transferors and the latter should be liable only vis-a-vis
the immediate transferee.
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27. Mr. VOLKEN (observer for Switzerland) called for the
deletion of article 41. The hypothetical situation with which it
dealt could be covered in another context.

28. Mr. CHAFIK (Egypt) agreed that article 41 should be
deleted. If it were retained, he wondered whether a liability
claim would be subject to the rules of the proposed
Convention and what scope it could have.

29. Mr. PAVLIK (Czechoslovakia) also called for the
deletion of the article. There was little need in international
trade for a provision such as the one contemplated in the
draft for regulating transfers by mere delivery.

30. Mr. SEVON (observer for Finland) said that he favoured
the proposal to include a provision applicable to both
transferors by mere delivery and endorsers. However, ex
tending the scope of article 41 to establish equal liability
would mean that the principle of article 23 (I) would apply as
a general rule, and he had some misgivings about that
implication. He would favour some provision in the Con
vention based on article 41, as well as a combination of the
proposals made by the Observers for Norway and Canada.
Deleting subparagraphs (b) and (c) and limiting subparagraph
(a) to the signature of the drawer would probably eliminate
most of the negative effects pointed out by previous speakers.

31. Mr. WAGNER (German Democratic Republic) said that
article 41 should be deleted because it imposed liability, off
the instrument, on a transferor by mere delivery. Such a
provision was not necessary because the international transfer
of instruments by mere delivery was extremely rare.

32. Mr. ROEHRICH (France) said that his delegation was
in favour of deleting article 41 for the reasons developed by
the representative of Mexico and the observer for Switzerland.

33. Mr. CRAWFORD (observer for Canada) said it was not
safe to assume that the international transfer of instruments
by mere delivery was extremely rare. Loans to Canadian
corporations by European banks could be made payable to
the bearer and could be transferred many times and in various
places. Such instruments should not be left unregulated.

34. Mr. ANKELE (Federal Republic of Germany) said that
article 41 should be deleted because it provided for liability on
the part of the transferor, even if there was no knowledge of
any irregularity. Such a liability would be unacceptable
because it would be contrary to the general principle of good
faith. He agreed that the transfer of an instrument by mere
delivery was extremely rare in international transactions.

35. Mr. VIS (observer for the Netherlands) said that his
delegation would be in favour of the deletion of article 41 if it
were certain that such a deletion would not impair the use of
the international instrument. If no warranty was provided in
the Convention for liability due to a fraudulent change in the
face amount of an instrument, there would be uncertainty
with regard to the right of action under the various local laws.

36. Mr. SAMI (Iraq) said that the deletion of article 41
would open the way for anyone who was aware of defects in
an instrument to transfer it by mere delivery and therefore not
incur liability. The article should be reconsidered by the
relevant working group.

37. Mr. DUCHEK (Austria) asked whether it was worth
taking the risk of leaving the matter to national law and
thereby contradicting the goal of unification. Forgeries and
alterations in international transactions had so far been rare,
but if such problems began to arise more often, they would
have to be solved. Perhaps there was no need for a strict
liability rule but instead for a rule to cover cases where the
party involved knew or ought to have known of the defect.

38. Mr. VIS (observer for the Netherlands) asked whether
cheques were being included in the discussion, since the blank
endorsement of cheques was standard practice. A rule in the
draft Convention which provided a penalty for forging or
altering an instrument might have an influence on practice.

39. Mr. DIXIT (India) said that article 41 was needed but
should be modified so as not to impose an unnecessary burden
on transferors by mere delivery.

40. The CHAIRMAN said it appeared that the maJonty
favoured the deletion of article 41 of the draft Convention.
Such a decision would be premature, however, because the
drafting was not yet in the final stage and the composition of
the majority and the minority was based on the different legal
traditions of the various countries. Many of those in the
minority had said that liability should be regulated so that
transfers by mere delivery and transfers by endorsement and
delivery would receive equal treatment. The Commission's
final report should reflect both the majority view and the
arguments in favour of retaining article 41, especially the
reasons given by Canada. It should also reflect proposals,
such as those of Australia, Canada and Norway, in favour of
retaining the article with a narrower sphere of application.

The meeting rose at 6 p.m.

[A/CN.9/SR.291]

Summary record of the 291st meeting
Thursday, 28 June 1984, 10 a.m.

2. It was so decided.

Chairman: Mr. SZASZ

The meeting was called to order at 10.20 a.m.

1. The CHAIRMAN reminded members that a small majority
had favoured the deletion of article 41 of the draft Con
vention on International Bills of Exchange and International
Promissory Notes (A/CN.9/211), while other members had
been divided into groups advocating several other approaches.
Accordingly, he felt that a final decision on that issue should
be postponed.

3. Mr. CHAFIK (Egypt), supported by Mr. SAMI (Iraq),
pointed out that, because of ambiguous wording, article 41,
paragraph 3, in the Arabic version of the draft on bills of
exchange actually meant the opposite of what was intended.
At the request of the secretariat he personally had prepared
an Arabic translation of the draft in order to correct that and
other ambiguities and, accordingly, he asked why the erroneous
version was still in circulation.

4. The CHAIRMAN invited members to consider section D
of document A/CN.91249, which concerned crossed cheques
and cheques payable in account, and, in particular, to decide
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whether in the long term the commission should discuss the
two draft Conventions in a parallel manner or should make a
distinction between them.

5. Mr. DIXIT (India), supported by Mr. SAMI (Iraq), said
that, although the work on international cheques was
important, the draft on bills of exchange and promissory
notes should be given priority. Simultaneous discussion of the
two drafts would give rise to ambiguity and would complicate
the Commission's work. Therefore, the discussion of the draft
on bills of exchange, as a separate document having wider
practical application, should be completed first and. the draft
Convention on International Cheques (A/CN.9/212) should
be dealt with at a later date in the light of the former
discussion.

6. Mr. SEVON (observer for Finland) agreed that the
Commission's work should focus on the draft on bills of
exchange; it seemed less likely that anything could be
achieved in connection with international cheques, even at a
later date. However, he suggested that the decision on
whether to abandon that issue should not be taken until the
draft on bills of exchange had been finalized.

7. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) said that international cheques played an important role
in international trade, and unification in that connection was
of particular interest. Since a great deal of work had already
been done in preparing the draft Convention on International
Cheques, the Law Commission should proceed to consider
that useful and appropriate question in more detail. However,
his delegation would support the majority decision on
whether or not the two drafts should be dealt with in a
parallel manner.

8. Mr. CHAFIK (Egypt) said that he supported the regula
tion of international cheques, which played an important role
in some areas of international trade, and felt that the subject
should receive the priority granted to it originally in the
Commission's programme of work. That undertaking would
be greatly facilitated by the work on electronic funds
transfers.

9. However, he did not object to postponing consideration
of the draft on international cheques until the consideration
of that on bills of exchange had been completed.

10. Mr. MAGNUSSON (Sweden) said that he was not
opposed to the future consideration of international cheques,
since they played an important role in international trade and
since it might seem strange for there to be up-to-date
provisions on bills of exchange and not on international
cheques. However, the Commission's work should focus first
on the draft Convention on Bills of Exchange. He agreed with
the observer for Finland that the final decision on the draft
on international cheques could be taken at a later date.

11. Mr. BARRERA GRAF (Mexico) supported the com
ments made by the representative of Sweden and the observer
for Finland. His delegation felt that the regulation of
international cheques was necessary but that it was premature
to consider the draft prepared to that effect because of the
similarity between many of its provisions and those of the
draft on bills of exchange. Accordingly, consideration of the
former should be postponed until a final decision was taken
on the latter.

12. Mr. DUCHEK (Austria) said that it was not necessary
to unify the different systems of law governing international
cheques and that the current draft could not serve as a

suitable basis for fruitful discussion. Therefore, his delegation
felt that the work on international cheques should not be
continued. If the decision on that issue was postponed, his
delegation's position in the discussion of the draft bills of
exchange would be based on the assumption that there would
be no convention on international cheques. The discussion on
bills of exchange should be entirely separate from any
consideration of international cheques.

13. Mr. FARNSWORTH (United States of America) sup
ported the comments made by the representative of Austria.
His delegation did not believe that the draft on international
cheques offered any hope of unification and felt that the
Commission should decide to abandon, not postpone, consi
deration of it. Eliminating consideration of international
cheques, which were not a. frequent occurrence, would
facilitate consideration of the draft on bills of exchange. In
the United States and, if he was not mistaken, in other
common-law countries as well, international cheques consti
tuted a particular kind of bill of exchange and, for those
countries, it would be necessary merely to include in the
convention on bills of exchange a very general provision to
the effect that certain regulations did not apply to inter
national cheques.

14. The CHAIRMAN suggested that, in the light of the
views expressed, the Commission should focus on completing
the draft Convention on Bills of Exchange but should not
take any decision on the draft on international cheques until
work on the former convention had been concluded. Accord
ingly, the Commission would not discuss part D of document
A/CN.9/249 at the current stage.

IS. It was so decided.

16. The CHAIRMAN invited the Commission to consider
the additional issues outlined in part III of document
AlCN.91249.

17. Mr. MAEDA (Japan) referred to the issue dealt with in
paragraph 22: whether the criteria established in article 1 (2)
(e) of the draft Convention on International Bills of Exchange
and International Promissory Notes were sufficient to make a
bill of exchange qualify as an international instrument. Japan,
as indicated in paragraph 22, felt that the places specified in
article I (2) (e) should be divided into two groups: one
including those specified in subparagraphs (i) and (ii), and
one including those specified in subparagraphs (Hi), (iv) and
(v). An instrument would qualify as an international instru
ment only when at least one of the places in one group and
one of the places in the other group were situated in different
States.

18. Furthermore, Japan proposed that, of the places specified
in article 1 (2) (e) and (3) (e), the place where the instrument
was drawn or made and the place of payment should be
designated as indispensable requisites for purposes of the
application of the Convention, just as they were regarded as
essential factors determining the law applicable to issues not
covered by the draft Convention.

19. Mr. GUEST (United Kingdom) explained that the
Working Group had thought that the most important element
for determining the internationality of an instrument was the
inclusion of the words "international bill of exchange
(Convention of )" or "international promissory note
(Convention of )", as required in article I (2) (a) and I (3)
(a) respectively. It had been felt that, in view of the presence
of those words in the text of the instrument itself, the bill or
note could safely be given the largest possible scope. Thus, if
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at least some international element was present, coupled with
the presence of those words, the Convention should apply.
Otherwise, there was some risk that an instrument bearing the
words in question might fail to meet the internationality
requirements and so be made subject to national law.

20. Regarding the second point raised by Japan, the bills or
notes would probably be pre-printed, so that at least the place
of drawing was likely to appear. However, the indication of
the place of payment depended on whether the address of the
payee appeared on the bill or note.

The meeting was suspended at 11.15 a.m. and resumed at
11.55 a.m.

21. Mr. PISEK (Chechoslovakia) said that he favoured the
text of article I (2) (e) as drafted. If the drawer of an
instrument was of the opinion that in a particular case two
alone of the elements listed in subparagraph (e) were not
sufficient, he could exclude the applicability of the Con
vention by omitting from the text of the instrument the words
"international bill of exchange" or "international promissory
note".

22. The basis question in article I-the elements that must
be present in order for an instrument to be an international
instrument-was perfectly clear in paragraph (2) (a) through
(d). With regard to paragraph (2) (e), it was not certain
whether all five of the elements listed had to be indicated or
only two of them. He himself felt that perhaps all five
elements must be indicated in a bill or note and that, of the
five place specified, two must be situated in different States.

23. Mr. MAGNUSSON (Sweden) agreed with the represen
tative of the United Kingdom that the scope of an instrument
should be as wide as possible. If the instrument included
"international bill of exchange" or "international promissory
note", the details of the wording of paragraph (2) (e) became
less crucial. Indeed, one could then ask why paragraph (2) (e)
should not be deleted together and why the inclusion of those
words was not sufficient. The parties would then have perfect
freedom to choose when they wanted to use the set of rules
embodied in paragraph (2) (e), even for an instrument of
purely domestic character.

24. Mr. ROGNLIEN (observer for Norway) said that he
agreed with the representative of Sweden and wished to go
further and propose the deletion of paragraph (2) (e) and its
detailed criteria, since the really important element was the
inclusion of the heading "international bill of exchange" on a
bill. Indeed, the detailed criteria in paragraph (2) (e) could be
a trap for the parties, not all of whom would necessarily
scrutinize all the elements and ensure that all were present.

25. Mr. OLIVENCIA (Spain) said that his delegation could
not support either the draft text or the amendment suggested
by Japan. The problem raised by Japan was related to other
general issues with which Spain had difficulty, such as the
international character of an instrument, the optional character
of the draft Convention, the specific elements to be taken into
account for an instrument to qualify as international and the
essential requisites for internationality.

26. Given the optional nature of the draft Convention, there
would be some international instruments which the drawers
opted not to make subject to the Convention under the terms
of article I (2). The distinction therefore had to be made
between international instruments and international instru
ments subject to the Convention and article I (1) should
therefore refer explicitly to the optional nature of the
Convention and its necessarily limited sphere of application.

27. The chief difficulty stemmed from the fact that para
graph (2) (e)-and indeed the whole of article I-confused
two issues that should be separated: the question of the
essential requirements to be met in order for a bill or note to
be a valid international instrument, and the question of the
elements of internationality arising from the instrument itself.
Not all the elements of internationality listed in paragraph (2)
(e), for example, were essential to an international bill or
note; some, like those in subparagraphs (ii) and (iv), were
optional. Yet, according to the related article 11, instruments
which lacked any element whatsoever of the requirements
listed in article 1 (2) or (3) were considered to be incomplete
instruments. For the purpose of article 11 as well, a clearer
distinction had to be made between essential requirements for
internationality and elements of internationality.

28. Similarly, there should also be some clarification in
paragraph (2) (e) as to how the information listed was to be
indicated. For the purposes of internationality, the simple
indication of geographical place could be sufficient; but for
the purpose of satisfying essential requirements, a simple
geographic indication would have to be complemented by
more specific indications of address.

29. Another concern was the fact that, if the sphere of
application of the Convention were extended too far, its
optional character could serve as an excuse allowing drawers
to elude national laws by opting for the regulations of the
Convention in order to give bills or notes a false appearance
of internationality. The Convention might thereby come into
conflict with national laws.

30. Mr. SAMI (Iraq) said that the two requirements for a
bill of exchange to be international, namely that the word
"international" should appear on it and that the places
specified in paragraph (2) (e) should be situated in two
different States, were insufficiently stringent to prevent
individuals from negotiating under the Convention instruments
which were not truly international. The Japanese proposal
was not sufficiently far-reaching to represent a solution to the
problem, and he recalled that the United Nations Convention
on Contracts for the International Sale of Goods provided
that, in order for a sale to be considered international, the
two parties had to be domiciled in two different States. The
Commission should reconsider article 1 and develop more
specific criteria for the internationality of an instrument in
order to prevent individuals from evading coverage of their
transactions by domestic legislation.

31. Mr. BARRERA GRAF (Mexico) said that he endorsed
the text of article 1, but that a distinction had to be drawn
between the requirements of internationality that applied to
an instrument from the outset and those that applied at the
time it was drawn. The relationship between article 1 (2) (e)
and article 1 (4) was not clear: because of the latter provision,
the requirements set out in article I (2) (e) might not apply; in
that case, in order to fall within the scope of the Convention,
an instrument would only have to be labelled "international".
The Convention's sphere of application would thus be
expanded to include instruments normally covered by domestic
legislation. The two paragraphs he had just mentioned must
be borne in mind when considering the Canadian proposal
that a readily reproducible symbol or abbreviation be adopted
to aid the process of recognition of the instruments requiring
special treatment under the Convention.

32. Mr. CRAWFORD (observer for Canada) said that the
concern expressed about article 1 (2) (e) corroborated the
validity of his delegation's suggestion about symbols or
abbreviation. Canada could support the idea of differentiating
between those elements which conferred internationality upon
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an instrument, as described in article 1, and those which made
it complete for the purposes of due negotiation, as set out in
article 11, and did not fear that makers of international
instruments would be encouraged to evade domestic juris
diction by the ease of invoking article 1 (4). His delegation
supported the draft as a whole.

33. Mr. ROEHRICH (France) said that his delegation
endorsed the sphere of application of the Convention as set
out in article 1, including the list of places given in paragraph
(2) (e), and could not accept the Swedish proposal to delete
that paragraph. He did not understand why the Japanese
delegation wished to regroup the places mentioned in para
graph (2) (e): as the representative of the United Kingdom
had stated, the list should be as comprehensive as possible.
His delegation understood that article I did not list elements
which were all absolutely essential in order for a bill of
exchange to be valid, but that article 11 did.

34. Mr. DIXIT (India) agreed with the representative of
Iraq that the genuinely international nature of a negotiable
instrument should be the factor determining the applicability
of the Convention.

35. Mr. VIS (observer for the Netherlands) said that his
delegation endorsed the text of article 1 as it stood.

36. Mr. GRIFFITH (Australia) said that his delegation had
no difficulty with article I and agreed with the representative
of the United Kingdom that the inclusion of the words
"international bill of exchange" was sufficient to establish the
internationality of an instrument.

37. Mr. VOLKEN (observer for Switzerland) said that his
delegation endorsed the proposal that article I should draw a
distinction between the material validity and the internation
ality of a bill of exchange. He opposed the deletion of
article I (2) (e).

38. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) expressed support for the draft article but agreed with the

Japanese delegation that indication of the place where the bill
was drawn should be an essential requisite for the application
of the Convention.

39. Mr. DUCHEK (Austria) endorsed the underlying con
~ept of article 1. Paragraph (2) (e) should not be deleted, but
It was necessary to clarify whether all the places specified
therein had to be indicated in the instrument or whether they
were merely criteria for the application of the Convention and
only two of them had to be indicated. An indication on the
bill of the place where it was drawn should definitely be a
mandatory requirement for the application of the Convention,
while reference to the place of payment should perhaps also
be made mandatory.

40. Mr. VINCENT (Sierra Leone) said that his delegation
favoured the retention of paragraph (2) (e); without it, the
Convention's sphere of application was unclear.

41. Mr. AKINLEYE (Nigeria) said that those elements which
made a bill of exchange international were clearly set out in
paragraphs (2) (a) to (d), but that paragraph (2) (e) did not
specify that only two of the elements listed in it would suffice
in order for the Convention to apply. The Working Group
might have to improve the wording to make that clear. He
agreed that article I should be read in conjunction with article
II and that further consideration should be given to the
relationship between the two articles.

42. Mr. CHAFIK (Egypt) said that his delegation endorsed
the text of article I but believed that further consideration
should be given to expanding the criteria for internationality
to cover cases in which the place where the bill was drawn
and paid were situated in the same State but the instrument
was endorsed in another State. His delegation understood
paragraph (2) (e) to mean that only two of the places listed
had to be indicated on the instrument and had to be in
different States.

The meeting rose at 12.55 p.m.

[A/CN.9/SR.292]

Chairman: Mr. SZASZ

Summary record of the 292nd meeting
Thursday, 28 June 1984,3 p.m.

3. He suggested that the Commission should next take up
the question of definition of signature dealt with in articles 4
(10) and (X) of the draft Convention on International Bills of
Exchange and in paragraph 23 of document A/CN.91249.

The meeting was called to order at 3.15 p.m.

1. Mr. ANKELE (Federal Republic of Germany) said that
his delegation supported the principle of article I of the draft
Convention on International Bills of Exchange and Inter
national Promissory Notes (A/CN.9/211) as an appropriate
basis for achieving the goals accepted by most delegations. In
particular, he did not feel that it was possible to eliminate the
criteria mentioned in article I (2) (e), because of the practical
difficulties that would arise from the coexistence of the
different judicial systems.

2. The CHAIRMAN said that while some delegations
wished to narrow the scope of article I, others wished to
broaden it. Most delegations, however, seemed in favour of
the existing structure of the article, even though the drafting
left room for improvement.

4. Mr. MAGNUSSON (Sweden) said that in Swedish
banking circles it had been regarded as a considerable
disadvantage that bills of exchange and cheques had to be
signed by hand. His delegation was therefore strongly in
favour of a rule allowing the issue of cheques or promissory
notes signed by mechanical means. He pointed out that the
use of promissory notes was becoming more frequent in
international transactions and that bonds and debentures
were normally signed by mechanical means.

5. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) noted that the concept of signature contained in article 4
(10) could cause problems for countries whose legislation
required handwritten signatures on instruments. His delegation
felt that a contracting State should have the right, as indicated
in article (X) to make a declaration to the effect that a
signature placed on an instrument in its territory must be
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handwritten. It would also be desirable to include in the
Convention an article along the lines of article 12 of the
United Nations Convention on Contracts for the International
Sale of Goods.

6. Mr. CRAWFORD (observer for Canada) said his dele
gation understood that many national laws relating to forgery
might affect the issue and was sympathetic to delegations
which had difficulties in that area. Many means were
available, however, to ensure security in the use of mechanical
devices. The number of practical uses of mechanical signatures
in international commerce was increasing. A change in
national laws regarding forgery should therefore be en
couraged by the Commission in order to permit mechanical
signatures to be used. That would simplify modern business
practice and enhance the Convention by eliminating one more
point on which national law might intrude and produce
different results in different countries.

7. Mr. VOLKEN (observer for Switzerland) said that
paragraph 12 (b) of document A/CN.9/249/Add.l did not
accurately reflect his Government's position. If Switzerland
felt that facsimile and other technical means should not be
used in international exchanges, it was not because there
would be problems with national legislation, but rather
because it would be more appropriate to apply the provision
to cheques, on which the use of mechanical means might be
quite justifiable.

8. Mr. WAGNER (German Democratic Republic) and Mr.
PAVLIK (Czechoslovakia) expressed strong support for the
retention of article (X) of the draft Convention and for the
inclusion of an article along the lines of article 12 of the
United Nations Convention on Contracts for the International
Sale of Goods.

9. Mr. CHAFIK (Egypt) suggested that article 4 (10) of the
draft Convention should be reworded so that the term
"signature" would cover all kinds of signatures, even hand
written ones. Article (X) was useful and should be incorporated
in article 4 (l0).

10. Mr. SAMI (Iraq) proposed that, if article 4 (10) were to
be retained, the following phrase should be added at the
beginning of the paragraph: "Taking into consideration the
provisions of national laws" . Article (X) was not an adequate
provision because it covered only written signatures and
omitted signature by thumb-print, and means of signature used
in many developing countries.

11. Mr. SEVON (observer for Finland) said that his
delegation supported article 4 (10). It had already been
recognized in the Commission that handwritten signatures
were not the only feasible means of signature. It was
important to solve the problem within the Convention and
not leave it to national law. The existing provision would
mean that non-handwritten signatures would be recognized
by all States parties to the Convention, even if they did not
allow mechanical signatures in their own territory.

12. His delegation could not see how that would make
forgery easier. A handwritten signature was easier to forge
than a printed one. The draft offered a sound solution in so
far as it recognized that there were States whose legislation
required that a signature on an instrument must be hand
written and allowed such States to make a declaration to that
effect.

13. Mr. OLIVENCIA (Spain) said that paragraph 23 (c) of
document A/CN.91249 did not accurately reflect his Govern
ment's position. Spain did not oppose the use of mechanical

signatures when necessary, in the case of mass-produced
documents such as cheques, for example. They were not
necessary on bills of exchange, which were not mass
produced, and the requirement of handwritten signature
could be retained. Spain had not proposed the deletion of
article 4 (l0), but had merely expressed a reservation on it.

14. His delegation had also expressed concern about the
disconnected manner in which the text dealt with forgery. All
the references to that subject in the draft should be brought
together and dealt with as a whole. In short, articles 4 (10), 23
(3), 30 and 32 should all be revised together. His Government
had expressed reservations about article 23 (3) because it did
not believe that a forger should be placed on the same footing
as a person exceeding his authority.

15. Mr. VIS (observer for the Netherlands) said that the
declaration provided for in article (X) was an acceptable
compromise. However, he would like some clarification about
its legal implications. He wondered whether a mechanical
signature by, for example, a Soviet citizen in the Soviet Union
would be valid in Canada. If he could get such clarification,
he would agree that articles 4 (10) and (X) should be retained.

16. Mr. ANKELE (Federal Republic of Germany) said that
article 4 (l0) raised certain problems. His country's banks
were happy with the legal requirement that a signature on an
instrument must be handwritten. While he would be inclined
to agree that a handwritten signature could be replaced by a
facsimile, he believed that article 4 (10) went too far in
permitting all kinds of mechanical means, which would
increase considerably the risks of forgery. Since a bill of
exchange was not a mass-produced document, he wondered
whether there was any practical need to include all kinds of
mechanical means. He therefore believed that article (X),
which should be more clearly defined, should be included if
article 4 (IO) was to be retained.

17. Mr. ROGNLIEN (observer for Norway) said that, for
reasons of social justice, he supported the retention of
article 4 (10) as a means of enabling those who could
not write to issue bills of exchange.

18. Mr. SPANOGLE (United States of America) said that
his delegation's proposal in paragraph 23 (d) of document
A/CN.9/249 was intended only as a drafting change, not a
policy change. The definition of "forged signature" should be
comprehensive.

19. Mr. GUEST (United Kingdom) said that the Working
Group had considered at length the various forms of
signature, including everything from thumb-prints to modern
means of coded magnetic symbols. It should be borne in mind
that the users of international bills of exchange were
sophisticated people and hardly illiterates. His delegation
could support article 4 (10) and had no objection to article
(X). He interpreted the latter to mean that if a signature by
mechanical means was used outside of the Soviet Union, for
example, then that country would recognize it.

20. Mr. ROEHRICH (France) said that he understood the
point just made by the representative of the United Kingdom
and believed that members should attempt to move away
from national concerns when drafting an international uniform
law. While he was prepared to accept the inclusion of article
(X), he believed that the real issue was what would be the
effects of the declaration. He interpreted the wording of
article 4 (10) to mean that a Contracting State would
recognize all forms of signature referred to therein, even if it
had made the reservation provided for in article (X). In other
words, the requirement of handwritten signature would apply



Part Three. Summary records of UNCITRAL for sessions devoted to the preparation of draft legal texts 359

only to documents signed in the country making the
declaration. The draft Convention should provide for modern
processes which might eventually replace handwritten signa
tures. The arguments about forgery were not conclusive
because it was as easy to forge a handwritten signature as a
mechanical signature.

21. Mr. ANGELICI (Italy) said his delegation believed that
article 23 (3) should be deleted because a forged endorsement
was quite different from an endorsement by a person
exceeding his authority. He agreed in substance with article 30
as it stood and therefore could not support the United States
proposal. He supported the text of the draft Convention,
including article (X).

22. Mr. GRIFFITH (Australia) said that one difficulty with
article 4 (10) was that it could be interpreted in such a way as
to allow a person to place a symbol on a document without
identifying himself. One should be able to ascertain the
identity of the person signing. Article (X) should be more
specific because it too was open to abuse.

23. Mr. GOH (Singapore) said that while his delegation
generally supported article 4 (10), it had difficulty with the
suggestion that the term "forged signature" should cover a
signature by the wrongful or unauthorized use of mechanical
means. The wrongful use of mechanical means should not be
placed on the same footing as the forgery of a handwritten
signature.

24. With respect to article (X), he sympathized with those
delegations whose national laws required that signatures be
handwritten. Accordingly, he could accept the inclusion of
that article, but believed that it should be redrafted. An
instrument signed by mechanical means in a given country
and presented for payment in another country would be
accepted if both recognized mechanical means. He wondered,
however, what would be the situation if an instrument signed
by mechanical means in one country was then presented for
payment in a country that required handwritten signatures.
Article (X) should be more specific in that respect.

The meeting was suspended at 4.20 p.m. and resumed at
4.50p.m.

25. Mr. PERSSON (Sweden) said that promissory notes
were widely used on international financial markets and there
might be mass production of documents in that field. It would
therefore be desirable to include article 4 (10) in the draft
Convention.

26. He agreed that signature by mechanical means could
lead to an increased number of cases of forgery; even though
handwriting could also be forged.

27. Mr. VIS (observer for the Netherlands) said that the
issues relating to the legal effects of articles 4 (10) and (X)
should be dealt with in the Working Group.

28. Mr. MACCARONE (observer, European Banking Fede
ration) said that the latest revision of the Uniform Customs
and Practice for Documentary Credits, which was about to
enter into force, contained a provision allowing for the
production of documents by computer and other mechanical
means.

29. Although bills of exchange were not usually mass
produced, bank acceptances were. He could cite the example
of a large company in which bills were drawn and endorsed
by computer. Virtually all the negotiable instruments in
question were circulated through bank channels on the basis
of mechanical endorsement.

30. Mr. SEVON (observer for Finland) said that he wished
to know the purpose of including in the draft Convention a
provision along the lines of article 12 of the Sales Convention.

31. Mr. DUCHEK (Austria) said that the Working Group
should reconsider the issue of forged signatures and sig
natures by unauthorized persons. The question of what was
understood by "authority" and what obligation the transferee
had when taking an instrument from a person purporting to
have authority must be clarified at least to the extent that it
affected article 23 of the draft Convention. If a new provision
on forgery was drafted, as he hoped, the question of the
precise meaning of authority should be reconsidered.

32. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) said that when the inclusion of article (X) had been
proposed and reference had been made to article 12 of the
Sales Convention, the intention had been to indicate that in
cases where the legislation of an individual country requir~d a
handwritten signature, a corresponding provision should be
included in agreements, including the draft Convention. Since
there were many secondary issues that called for further
discussion, it would be desirable for the Working Group to
consider the entire question in detail.

33. The CHAIRMAN said that there appeared to be
agreement on policy matters, including the retention of
article (X), although it was clear that further work was
required in order to solve drafting problems. Since
UNCITRAL had reached a clear decision on policy, it would
not be necessary for the Working Group to reconsider the
issues concerned.

34. Mr. EFFROS (observer, International Monetary Fund)
said that article 4 (11) of the draft Convention on Inter
national Bills of Exchange and International Promissory
Notes would introduce a definition of "money" or "currency".
In recent years, monetary units had been established by a
number of intergovernmental institutions. Under the law
governing traditional negotiable instruments, the effect of an
instr11ment drawn in relation to such a monetary unit was not
clear. There was now an opportunity, in the draft Convention,
to make the status of instruments clear. There were two
reasons for clarifying the matter. Firstly, it would be desirable
to make it clear that, under the Convention, States Members
of intergovernmental institutions, and other holders authorized
by them, might make or draw instruments denominated and
payable in a particular monetary unit. Secondly, it would be
desirable to enable a private party to denominate a negotiable
instrument under the Convention in terms of a monetary unit,
even though such an instrument was payable in a currency
rather than in the unit itself.

35. If a working group considered the matter subsequently,
it might be desirable to examine whether a distinction should
be made between the terms "money" and "currency". It
might also be appropriate to consider whether a distinction
should be made between the concepts of credit and physical
currency.

36. Mr. FARNSWORTH (United States of America) said
his delegation agreed that the definition of the terms "money"
and "currency" could be improved; that was largely a
drafting problem. It supported the proposals put forward by
the observer for the International Monetary Fund and
considered that the Working Group should look into the
question of currency and credit, particularly in the light of the
United States proposal set forth in paragraph 24 (b) of the
note by the secretariat (A/CN.91249).
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37. Mr. PAVLIK (Czechoslovakia), supported by Mr.
KOZHEVNIKOV (Union of Soviet Socialist Republics),
endorsed the idea of introducing the substance of article 4
(11) into the draft Convention. The definition of the terms
"money" and "currency" should be expanded to include units
of account established by intergovernmental treaties, con
ventions and agreements.

38. Mr. VIS (observer for the Netherlands) pointed out that
if article 4 (11) was accepted, certain modifications would
probably have to be made in the draft, for example, in
article 6.

39. The CHAIRMAN said that, if he heard no objection, he
would take it that the Commission decided that the square
brackets enclosing article 4 (11) should be deleted, that the
definition should be based upon the proposal of the Inter
national Monetary Fund as contained in paragraph 24 (c) of
document A/CN.9/249, with certain modifications, and that
the definition should clearly differentiate between physical
currency and immediately available credit.

40. It was so decided.

41. The CHAIRMAN invited comments on paragraphs 25
and 26 of document A/CN.9/249.

42. Mr. PAVLIK (Czechoslovakia) said that the Czechoslovak
proposal referred to in paragraph 25 (a) of the document
should be considered in connection with article 7 (4) of the
draft Convention with a view to elaborating a single
provision covering the rate of interest stipulated.

43. Mr. ANKELE (Federal Republic of Germany) observed
that the draft had frequently been criticized for its complexity.
It could be simplified by the deletion of subparagraphs (b)
and (c) of article 6 since they dealt with a problem of little
importance in banking practice. That deletion would facilitate
the implementation of subparagraphs (c) and (d) of article 8
(3).

44. Mr. SPANOGLE (United States of America) said that
his delegation did not wish to pursue the proposal in
paragraph 25 (a) of document A/CN.9/249. The point made
in paragraph 25 (b), however, involved a major policy
decision that he wished to recommend. Floating rate notes
were not negotiable under most statutory systems, yet the
majority of notes in circulation today were floating rate notes.
He would like the Commission to consider whether the
proposed Convention should apply to promissory notes that
were outstanding in international trade.

45. Mr. SAMI (Iraq) said that the Geneva Uniform Law
contained a clearer provision than the draft with regard to the
rate of interest stipulated. He agreed with the representative
of the Federal Republic of Germany that it was unnecessary
to retain sub paragraphs (b) and (c) of article 6.

46. Mr. PERSSON (Sweden) expressed strong support for
article 6 (a). One of the main defects in the present text of the
Geneva Uniform Law was that interest could not be
stipulated on all kinds of bills of exchange. He supported the
United States proposal concerning floating rate notes.

47. Mr. CRA WFORD (observer for Canada) also supported
that proposal. A provision on floating rate notes would be a
powerful incentive to use the Convention. It was customary in
many markets to use a 360-day year, rather than the calendar
year, for such notes. That was contrary to some national laws
and it might also increase the effective rate of interest. The
matter required some consideration in the adoption of what
was otherwise a very valuable suggestion.

48. Mr. GUEST (United Kingdom), referring to the
observation made by the representative of the Federal
Republic of Germany, indicated that promissory notes in the
United Kingdom almost invariably stipulated the rate of
interest, and a reasonable proportion of such notes were in
the form envisaged by subparagraphs (b) and (c) of article 6.
Clearly, practice varied from country to country.

49. The adoption of the United States proposal in para
graph 25 (b) of document A/CN.9/249 would have a beneficial
effect on the use of the Convention and the proposed
instruments. Some difficulties might arise, at the drafting
stage, in defining a floating rate, but he was confident that
those difficulties could be overcome.

50. Mr. VIS (observer for the Netherlands) said that he was
in favour of article 6 as it stood and agreed with the proposal
concerning floating rate notes.

51. Mr. BARRERA GRAF (Mexico) said that he supported
the provision in article 6 (a) as long as it was interpreted in
accordance with article 7 (4). With regard to the United States
proposal, negotiable floating rate notes might impose a
greater burden on the payer of the instrument. Also, a rate
that was not fixed might be considered as contrary to the very
concept of a bill of exchange as expressed in article 1 (2) (b),
which referred to "a definite sum of money". Although he
was reluctant to accept a floating rate of interest, the Working
Group might be able to arrive at a formulation that would
clearly indicate how such rates should operate so as not to be
detrimental to the payer of the instrument.

52. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) said that his delegation was in favour of article 6 as it
stood. It did not support the proposal to delete subparagraphs
(b) and (c) because the kinds of instruments for which they
provided were often placed in circulation. With regard to the
proposal on floating rate notes, he agreed with the views of
the representative of Mexico. The question was an interesting
one and merited further consideration in the Working Group.

53. Mr. VOLKEN (observer for Switzerland) said that Swiss
bankers had a number of reservations about the rate of
interest on bills of exchange. Difficulties might arise if a
particular bank wished to apply a different rate from the one
stipulated on the instrument.

54. Ms. VILUS (Yugoslavia) said that her delegation had
reservations about floating rate notes and agreed with the
comments made by the representative of Mexico.

55. Mr. CHAFIK (Egypt) said that he was in favour of
interest being stipulated on the instrument. He was opposed,
however, to instalments at successive dates as proposed in
subparagraphs (b) and (c) of article 6, since that would create
difficulties when the instrument was presented for payment.
He felt that the proposal concerning floating rate notes was a
useful one. With regard to article 7 (4), he felt that the
condition imposed by that provision was excessive.

56. Mr. OLIVENCIA (Spain) said that he agreed with the
representative of Egypt concerning the stipulation of interest
and like him was hesitant to accept the idea of payment by
inst~lments a;successive dates. His delegation had reservations
about permitting floating rate notes to be n~gotiable: th~re
was no objection to considering the proposal m the Workmg
Group, but specific guarantees or limits were necessary.

The meeting rose at 6 p.m.
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[A/CN.9/SR.293] identity or even location of the debtor at the time the
financial instrument matured.

Chairman: Mr. SZASZ

The meeting was called to order at 10.20 a.m.

1. Mr. PERSSON (Sweden) said that most medium- and
long-term loan contracts in the international financial market
contained clauses stipulating that, in cases where tax was
withheld by debtor States on the interest to be paid on a loan,
the interest rate would be correspondingly increased to offset
the loss represented by the tax withheld. He proposed that
article 6 of the draft Convention on International Bills of
Exchange and International Promissory Notes should contain
such a provision.

2. Mr. BARRERA GRAF (Mexico) reiterated his delega
tion's reservations to the proposed provision for variable or
floating interest rates in the light of the remarks just made by
the representative of Sweden. The problem of a withholding
tax on the interest payable under an instrument of credit was
not specifically related to the instruments covered by the draft
Conventions; nevertheless, contract practices of that nature,
which were so unfair to debtors should not be sanctioned in
an international legal text. Consequently, Mexico remained
opposed to the inclusion in article 6 of a provision for floating
interest rates.

3. Mr. VOLKEN (observer for Switzerland) associated
himself with the reservations which had been expressed
concerning the inclusion of a provision for payment by
instalments at successive dates. Other procedures currently
existed that would yield the same results. For example,
individual bills of exchange could be drawn up for each
payment, a system which simplified the procedure for
protesting the non-payment of an instalment. The drafting of
individual documents for each instalment meant that each
could be treated as a separate transaction, thereby eliminating
the need for paying stamp duty on cheques for partial
payments. If article 6 was to be examined further, his
delegation wished to have those considerations taken into
account.

4. Mr. CRAWFORD (observer for Canada) said that
delegations that viewed the introduction of a floating rate of
interest as a new source of uncertainty should understand that
it was actually a common method for controlling uncertainty,
since the risks to both parties inherent in the setting of a fixed
rate were removed. By including a reference to a rate set in an
established financial centre, both parties would be assured
that in their transaction no hidden costs would result from a
change in interest rates.

5. The proposal of the representative of Sweden, on the
other hand, appeared to inject an undesirable element of
uncertainty into the draft Convention. While a clause
requiring debtors to pay an additional amount to compensate
for withholding tax was common in commercial agreements,
pertinent facts regarding the debtor, such as his identity, were
generally known when the instrument was drawn up, which
meant that the creditor could determine whether such an
additional payment would be necessary and could even
calculate the exact amount required. In the case of a
negotiable instrument such as a promissory note, however,
the liability of the borrower was variable and depended on the

6. Mr. de PAIVA (Brazil) said that his delegation shared the
reservations expressed by the representative of Mexico.

7. Mr. SAMI (Iraq) said that his delegation rejected the
inclusion of a requirement for variable interest rates, since
such a provision was harmful to the interests of debtor States,
particularly developing countries. The most important consi
deration in negotiating an instrument for a commercial
transaction was the precise amount that was to be owed. The
acceptance of a provision for floating interest rates would
prevent States from having such information at hand when
they negotiated an instrument.

8. Mr. DIXIT (India) said that, as the representative of a
developing country, he could not accept the concept of a
floating interest rate. Negotiable instruments were acceptable
in general precisely because of the clear way in which they
laid down obligations. Utilization of a floating rate meant
that the parties to an instrument would not know the exact
amount of their obligation when the instrument was negotiated.
Furthermore, the utilization of a floating rate ran counter to
the foreign-exchange regulations in effect in many developing
countries.

9. His delegation also opposed the payment of negotiable
instruments by instalments at successive dates, as stipulated in
article 6 (b), preferring instead the issuing of separate
negotiable instruments for each instalment.

10. Mr. GUEST (United Kingdom) said that the draft
Convention had attempted to accommodate practices followed
by countries in different parts of the world, even if such
practices were not universal. The Working Group had taken
that approach with a view to giving the largest possible scope,
within the limits of reasonableness, to the use of existing
institutions. For example, the use of payment by instalments,
with an acceleration clause in the event that one instalment
was not paid, was a common practice in the United Kingdom
in so far as promissory notes were concerned. Unlike bills of
exchange, promissory notes were generally negotiated only
once, with the financial institution advancing the money
against the debt represented by the note. The rationale for the
inclusion of a provision allowing variable rates of interest was
similar, in that it would allow countries which already
followed that practice to continue to do so. Those provisions
were not intended to make such practices mandatory, but
rather to allow countries that already used them to continue
to do so.

11. He urged that, as the draft text was examined further,
subsequent references to practices that might appear foreign
to some delegations should not be eliminated on that basis
alone. However, the proposal made by the representative of
Sweden should be investigated with great caution.

12. Mr. FARNSWORTH (United States of America), sup
ported by Mr. GRIFFITH (Australia) and Mr. GOH (Singa
pore), endorsed the remarks made by the representative of the
United Kingdom. He added that promissory notes payable in
instalments were commonly used in his country; consequently,
there might be some consternation if an international con
vention dealing with that instrument did not provide for that
practice.
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13. Mr. BARRERA GRAF (Mexico) said that he could
agree to the regulation of payment by instalments at
successive dates, even though that possibility did not exist in
Mexico in connection with bills of exchange or promissory
notes. Moreover, the Convention should regulate both pay
ment by instalments at successive dates as stipulated in a
single instrument and the acceleration of payments if several
instruments were issued upon default in payment on one or
several of the instruments. It was important also for the
Working Group to bear those possibilities in mind in its work
in that regard.

14. Mr. VOLKEN (observer for Switzerland) said that he
agreed with the representative of the United Kingdom that the
draft should make provision for arrangements which were
used only in certain countries or regions. However, there were
fears that, if the arrangements used in the common-law
countries were included in the draft, they might be applied to
bills of exchange as welI as promissory notes. He therefore
suggested that a clear distinction should be made between the
two types of instrument.

15. Mr. SEVON (observer for Finland) said that, although
Scandinavian law did not contain any provisions on payment
by instalments, the proposal to that effect might constitute an
improvement. Similarly, it seemed unrealistic to avoid the
issue of the currently unstable interest rates. If floating rates
were prohibited, interest rates might be used to cover
currency fluctuations, and that might result in even higher
interest rates. Therefore, he also supported the proposal on
floating rate notes.

16. Mr. OLIVENCIA (Spain) said that it was necessary to
be precise in .regulating bills of exchange and promissory
notes and that existing international practices did not meet
that need adequately. His delegation did not object either to
the frequency or to the possible effects that floating rates and
payment by instalments might have on the economies of
States. Its main concern was to ensure that clear regulations
were established to govern bills of exchange. The scope of the
draft provisions should not be expanded to the point of
distorting the nature of bills of exchange and complicating
such fundamental matters as circulation and liability. If the
provisions of subparagraphs (b) and (c) were to apply to bills
of exchange, alI the related problems must be foreseen and
fulIy regulated.

17. His delegation also had reservations about the legal
regulation of floating rate notes, which would continue to
circulate even if unregulated. In that connection, he asked
whether the concept of the liability of successive endorsers
would be compatible with the concept of floating interest
rates, since the elimination of that type of liability would
affect the amount of interest established and therefore the
circulation of that type of note.

18. In conclusion, while reiterating his delegation's oppo
sition to subparagraphs (b) and (c), he suggested as a
compromise that they could perhaps be retain~d only ~or
promissory notes. He stressed that, if extended to Ipclude bills
of exchange, the provisions must be completely clear and
precise.

19. Mr. DIXIT (India) said that, while floating interest rates
might continue to be used even if unregulated, States must be
able to know in advance what financial obligations were
entailed by the instruments they signed. Moreover, the foreign
exchange acts in force in many countries should not be
disregarded. Accordingly, his country could not agree to
permit floating interest rates. Although a distinction could be

made between bills of exchange and promissory notes in that
regard, that might undermine the coherence of the Convention.

20. Mr. CRAWFORD (observer for Canada) supported the
suggestion that the provisions on instalments should apply
only to promissory notes. He drew attention to the fact that
the objections expressed in connection with those provisions
were similar to his delegation's objections to article 39,
paragraph 3, which divided a bill of exchange into a good half
and a bad half and thus would create uncertainty.

The meeting was suspended at 11.20 a.m., and the part of the
meeting covered by the summary record was resumed at
12.05p.m.

21. Mr. SHU Xianli (China) noted that, owing to the
constant change in international interest rates, the creditors in
international financial transactions often required interest on
international instruments to be paid at the international
market rate prevailing on the date of the payment. He
therefore proposed that a phrase should be added to the draft
alIowing interest to be paid at the international market rate at
a definite time and place. Such a stipulation should be written
on the time bill itself in specific and unambiguous terms. In
such a case, of course, the holder of the instrument would not
know its precise value in advance, which could be a problem.
China would not press its proposal if the Commission
believed it would be too difficult to implement.

22. Mr. DUCHEK (Austria) said that payment on instru
ments by instalments and with floating interest rates was a
common practice in the common-law countries. That fact
should be reflected in the Convention. His first preference,
therefore, would be to include subparagraphs (b) and (c) but
restrict their provisions to promissory notes, according to the
compromise solution put forward.

23. The sphere of application of the Convention should also
be broadened to make floating interest rates possible, but also
only for promissory notes. For the moment he wished to
reserve his delegation's position on the specific suggestion
made by the representative of China with regard to floating
interest rates, since he did not know what was meant by
"international market rate" or to what legal set of rules it
referred. The matter should be studied, and, if such a world
wide rate existed, Austria would accept it.

24. Mr. ANGELICI (Italy) said that the various provisions
of article 6 needed improvement. He was, however, reserving
his position on the article until his and other Governments
had had an opportunity to review alI the specific points
involved.

25. Mr. MAEDA (Japan) said that he supported the United
States proposal regarding floating interest rates because it
would broaden the scope of international negotiable instru
ments under the Convention, and, in practice, such instru
ments were needed in some financial markets. It seemed to
him that the Commission had already permitted a kind of
floating rate for interest after maturity, in article 66 (2).

26. Regarding subparagraphs (b) and (c) of article 6, Japan
felt they should be retained.

27. Mr. PISEK (Czechoslovakia) said that, even thoug?
Cze.choslovak law and banking practice did not permit
instruments to be paid by instalments at successive dates, the
practice did exist in other countries and that subparagraphs
(b) and (c) should, therefore, be included in .article 6 to
broaden the sphere of application of the ConventIOn.
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28. Regarding floating interest rates, a bill of exchange
should, in principle, state a specific rate of interest. However,
the floating rate was a reality, and the scope of the
Convention would therefore be broadened if it regulated
instruments bearing such rates. That should be done, however,
without prejudice to the certainty of the instrument: the
clauses on floating interest rates must be very clear, and both
payer and holder must know how to calculate, without any
controversy or ambiguity, from the face of the instrument
itself, the exact amount of interest.

29. Mr. CHAFIK (Egypt), supported by Mr. ANKELE
(Federal Republic of Germany) and Ms. VILUS (Yugoslavia),
said that, although his delegation had been in favour of
deleting subparagraphs (b) and (c) of article 6, it would now
accept, as a second choice, the compromise proposal to make
them applicable only to promissory notes and not to bills of
exchange.

30. Mr. ANKELE (Federal Republic of Germany) said that
he still had reservations regarding floating interest rates but
would accept the compromise suggestion made by Spain to
limit such rates to promissory notes.

31. Ms. VILUS (Yugoslavia) said that she maintained the
reservations expressed earlier regarding floating rates of
interest.

32. Mr. CHAFIK (Egypt) said that Egypt was in favour of
regulating floating interest rates in the Convention, because
they were a widespread practice in all banking operations.
Since, however, the practice worked against the developing
countries, Egypt would follow the wishes of the majority as
to whether a provision on floating interest rates should be
included or excluded.

33. Mr. MATHANJUKI (Kenya) said that his delegation
had reservations about including a provision on floating
interest rates in article 6, because it felt it would create
uncertainty over the negotiability of the bills themselves. If,
however, a definite mechanism could be developed for

calculating such rates and the amount due could be indicated
with certainty on the bills themselves, his delegation would
not object to such a provision.

34. The CHAIRMAN, summarizing the results of the
discussions on article 6, said that the problem of how to relate
article 6 (a) to article 7 (4) was felt to be essentially a drafting
problem.

35. Regarding article 6 (b) and (c), the impression was that
many of those who opposed those two subparagraphs might
accept a compromise that restricted their application to
promissory notes. He suggested, therefore, that the Commis
sion should instruct the Working Group to draft texts along
those lines.

36. It was so decided.

37. The CHAIRMAN, referring to the discussion on floating
interest rates, observed that, while some delegations still had
strong reservations, the majority seemed to be in favour of
including a provision on floating interest rates in the
Convention, although in many cases their approval was
conditional upon the degree of certainty that could be
guaranteed to the parties to an instrument. A suggested
intermediary solution of restricting floating interest rates to
promissory notes had not received strong support.

38. The main issues were how the practice of floating
interest rates could be reconciled with the Convention's
approach to international instruments and how an inter
national instrument could fulfil its function as a legal
document, with adequate guarantees, under such a system. He
therefore suggested that the Working Group should prepare
an appropriate draft on the matter for further consideration,
taking account of the reservations and conditional approvals
that had been expressed.

39. It was so decided.

The meeting rose at 12.50 p.m.

[A/CN.9/SR.294]

Chairman: Mr. SZASZ

Summary record of the 294th meeting
Friday, 29 June 1984, 3 p.m.

9 (1). However, he took note of the United Kingdom
representative's earlier observation that the procedures en
visaged in that article was followed in some countries, and he
therefore favoured the proposal to amend paragraph (3).

The meeting was called to order at 3.15 p.m.

I. The CHAIRMAN invited comments on article 9 of the
draft Convention on International Bills of Exchange and
International Promissory Notes (A/CN.9/211) and on para
graph 16 of document A/CN.9/249/Add. I.

2. Mr. VOLKEN (observer for Switzerland) said that since
the plurality of drawers or payees was almost never en
countered in practice, the usefulness of the procedure en
visaged in article 9 (1) was doubtful. The deletion of
subparagraphs (b) and (c) of that article would simplify the
text. Another solution was to amend paragraph (3) so as to
provide that payment would be made to only one of the
payees unless expressly stated otherwise in the bill.

3. Mr. ANKELE (Federal Republic of Germany) agreed
with what the Observer for Switzerland had said about article

4. Mr. OLIVENCIA (Spain) said that the presumption of
article 9 (3) should be reversed. Joint and several liability
should be indicated when, for example, there were two or
more drawers. Although the other provisions of article 9
covered cases which rarely occurred, he would prefer their
retention.

5. Mr. CHAFIK (Egypt) said that he favoured the retention
of article 9 as it stood. He saw no particular merits, nor
indeed any real drawbacks, in paragraphs (1) and (2). The
presumption made in paragraph (3) was logical, and there was
no good reason to change it.

6. Mr. PISEK (Czechoslovakia) reiterated his Government's
view that payment to all holders at the same time would be
difficult from the technical point of view unless divisable
payment was split in equal portions among all holders
(A/CN .9/248, page 42).
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7. Mr. VIS (observer for the Netherlands) said that he was in
favour of the present text of article 9.

8. Mr. DUCHEK (Austria) said that he too favoured the
retention of article 9. With regard to paragraph (3), he
supported the proposal made by the Observer for Switzerland.

9. Mr. ANGELICI (Italy) said that he also supported that
proposal.

10. The CHAIRMAN invited comments on article 10 of the
draft Convention and on paragraph 27 of document
A/CN.91249.

11. Mr. SHU Xianli (China) referred to his Government's
proposal that article 10 (a) should be supplemented with the
words "and regarded by the holder as an international
promissory note;" (A/CN.9/249, para. 27). That was simply a
drafting matter, not a question of policy or principle; a bill
drawn by the drawer on himself was by nature a promissory
note.

12. Mr. MACCARONE (observer, European Banking Fede
ration) said that was not simply a drafting matter. If a bill
was drawn by the drawer on himself, it would have to be
established whether the bill was to be presented for accept
ance, whether the drawer became primarily liable by accepting
the bill or drawing it on himself, and whether there was any
difference between the case where the bill was accepted by the
drawer and the case where it was dishonoured.

13. It was insufficient to say that the bill could be regarded
by the holder as a promissory note. If the Commission wished
to accept the Chinese proposal, the text of the Convention
would have to state explicitly that the instrument was indeed
a promissory note.

14. Mr. OLIVENCIA (Spain) said that he fully endorsed the
comments just made. The issue was all the more important
because of the differences between national legal systems.

15. Mr. GRIFFITH (Australia) said that he also agreed with
the observer for the European Banking Federation.

16. Mr. VIS (observer for the Netherlands) said that if the
provision in article 10 were to be retained he would prefer the
wording proposed by China, which was in line with section 5
of the British Bills of Exchange Act. The proposal was
therefore not without precedent and merited further considera
tion.

17. The CHAIRMAN drew attention to the Chinese proposal
on page 44 of document A/CN.91248 concerning article 11 of
the draft Convention.

18. Mr. SHU Xianli (China) said that his Government
favoured the delegation of the article for the reasons stated on
page 44 of document A/CN.9/248.

19. Mr. PISEK (Czechoslovakia) and Mr. WAGNER
(German Democratic Republic) strongly supported the
retention of article 11, because incomplete instruments were
frequently used in international trade.

20. Mr. OLIVENCIA (Spain) proposed that article 11
should be retained and revised, with a view to eliminating the
differences in the interpretation of article 1 (2) (e). The
essential requirements and the deadline for completing the
instrument must be spelt out. A promissory note lacking in
some of those requirements would be defective, and in rem
defences could be set up against it.

21. Mr. VOLKEN (observer for Switzerland) pointed out
that under article 11 (2), especially subparagraph (b), a party
who signed a promissory note completed otherwise than in
accordance with the agreement could no longer make any
defence against the holder, even though the latter had acted in
bad faith. The holder who acted in bad faith should not be
protected by the Convention, and the article should therefore
be revised.

22. Mr. DUCHEK (Austria) said that article 11 should be
retained. He fully supported the approach in paragraph (2)
(a). The same concept should be expanded to include the
defences provided for under article 25 (1) (b) and the claims
provided for under article 25 (2).

23. Mr. BARRERA GRAF (Mexico) said that article 11
should be retained. However, the question of the simultaneity
of the completion of the requirements and the concept of
"incomplete instrument" should be clarified.

24. The CHAIRMAN said he took it that the Commission
was generally in favour of retaining the substance of
article 11. The proposals aimed at clarifying the article and
bringing it into harmony with article 1 would need to be
discussed in the appropriate working group.

25. The meeting was suspended at 4.15 p.m. and resumed at
4.45 p.m.

26. Mr. KOZHEVNIKOV (Union of Soviet Socialist Re
publics), referring to articles 30, 52, 58 and 63, said that the
concept of implied act or omission was not clearly defined.
The concept of implied dishonour could in practice lead to
disputes among parties. It was impractical and inappropriate
and should be deleted from the text.

27. Mr. GLATZ (Hungary) agreed with the representative
of the Soviet Union. The concept of implied act or omission
should be deleted.

28. Mr. WAGNER (German Democratic Republic) said
that his delegation supported the position of the Soviet Union
for the reasons set forth in document A/CN.91248.

29. Mr. PISEK (Czechoslovakia) said that he shared the
views of the three previous speakers. The concept of implied
act or omission could lead to problems of interpretation.

30. Mr. GUEST (United Kingdom) said that a look at the
pattern of articles 52, 58 and 63 would show that they took
into account situations where presentment, protest and notice
of dishonour were dispensed with. The articles followed the
same pattern.

31. Mr. ROEHRICH (France) said that the difficulty arose
because there were two different schools of thought. His
delegation associated itself with the position taken by the
representative of the Soviet Union on articles 30, 52, 58 and
63. Provisions such as those could give rise to uncertainty and
artificial disputes.

32. Mr. ANGELICI (Italy) said that the concept of implied
act would be interpreted differently by courts in different
countries and should therefore not be retained in the
Convention.

33. Mr. VOLKEN (observer for Switzerland) said that he
associated himself with the views expressed by the represen
tative of the Soviet Union.
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34. Mr. MACCARONE (observer, European Banking Fede
ration) said that the concept of implied act or omission was
confusing and could be deleted.

35. Mr. SAMI (Iraq) said that the obligations under the
instrument must be clear and accepted by all parties. There
could be no legal effects with respect to matters that had
nothing to do with the instrument. Transactions or events
outside of the instrument could cause confusion and problems.
His delegation therefore opposed the concept of implied act
or omission.

36. Mr. ANKELE (Federal Republic of Germany) said that
his delegation too opposed the concept of implied act.

37. Mr. GUEST (United Kingdom), supported by Mr. GOH
(Singapore), proposed that the words "expressly or implied
by" should be deleted from article 30.

38. Mr. OLIVENCIA (Spain) said that the deletion would
not solve the problem completely. What was needed was
greater clarity.

39. Article 30 must be considered in conjunction with
article 23, and it must be recognized that articles 52, 58 and
63 gave rise to problems of a different nature. All the articles
in question must be reconsidered.

40. Mr. CHAFIK (Egypt) said that the word "expressly"
did not need to be deleted.

41. Mr. MAGNUSSON (Sweden) said that while his dele
gation had no strong views on the matter, it doubted the
wisdom of deleting article 30 altogether.

42. Mr. SPANOGLE (United States of America) said that
his delegation did not have a strong opinion on the question
of implied waivers as it affected articles 52, 58 and 63,
although it favoured the current wording of those articles.
However, it was extremely unfortunate that the discussion of
the concepts affected by the deletion of the words "or
impliedly" from article 30 should be enveloped in a debate on
a number of relatively unimportant points. His delegation
objected to the attempt being made, through the elimination

of a particular word from the draft Convention, to dispense
with the concepts of implied authorization and apparent
authorization.

43. Mr. BARRERA GRAF (Mexico) said that the current
discussion was yet another manifestation of the differences
between the two legal systems. The United Kingdom proposal
could be regarded as acceptable. In any event, it might be
desirable to clarify the implications of the articles in question.

44. Mr. GRIFFITH (Australia) said that while his delegation
could go along with the United Kingdom proposal, it would
prefer to retain the current text of articles 30, 52, 58 and 63.

45. Mr. VIS (observer for the Netherlands) said that the
Working Group should be requested to produce an appro
priate solution.

46. Mr. JUMA (United Republic of Tanzania) said that his
delegation was somewhat surprised at the United Kingdom
proposal and was in favour of deleting the words "or
impliedly" and "or by implication" from articles 30, 52, 58
and 63.

47. Mr. MACCARONE (observer, European Banking Fede
ration) said that the United States representative had intro
duced the issue of the position of a principal who recognized
the authority of an agent who signed an instrument without
authority. Although that was an important issue, article 30
was not the right place in which to deal with it. The question
of lack of authority could be dealt with in other articles of the
draft Convention. There was no reason to equate forged
endorsements with unauthorized signatures.

48. Mr. DIXIT (India) said that his delegation was in favour
of deleting the words "or impliedly" and "or by implication".

49. The CHAIRMAN said it was clear from the discussion
that the United Kingdom proposal would not solve the
problem. The Working Group should consider the various
implications of deleting the terms "or impliedly" and "or by
implication" from articles 30, 52, 58 and 63.

The meeting rose at 6 p. m.

[A/CN.9/SR.295]

Chairman: Mr. SZASZ

Summary record of the 295th meeting
Monday, 2 July 1984, 10 a.m.

the draft Convention, the liability of the maker of a
promissory note could not be limited or excluded, since the
maker was the principal debtor in the transaction.

The meeting was called to order at 10.15 a.m.

l. The CHAIRMAN drew attention to paragraph 30 of
document A/CN.91249, concerning the provision for exclusion
of liability by a drawer contained in article 34 (2) of the draft
Convention on International Bills of Exchange and Inter
national Promissory Notes and invited delegations to submit
their views on it.

2. Mr. OLIVENCIA (Spain) said that a crucial feature of a
bill of exchange was that the drawer not only issued the order
of payment but assumed liability until the bill was accepted,
thus becoming the principal debtor. Article 40 (2) stipulated
that an endorser could exclude or limit his own liability by an
express stipulation on the instrument, a notion to which no
objections had been raised. However, under article 35 (2) of

3. Following that reasoning, Spain could not accept the
inclusion of such a provision in the draft Convention in the
case of bills of exchange that had not been accepted, since,
under those circumstances, the principal debtor was not the
drawee. His delegation preferred article 9 of the Geneva
Uniform Law on Bills of Exchange and Promissory Notes,
since it authorized the drawer to release himself from liability
for acceptance but not for payment of the instrument.

4. Mr. ROGNLIEN (observer for Norway) said that he, too,
opposed the provision contained in article 34 (2). If a drawer
wished to exclude his liability, he might do so by drawing up
an instrument of a type other than those covered by the draft
Convention. It would be disconcerting, however, to discover
that the drawer of a bill of exchange had excluded his liability
even before the bill had been accepted.
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5. The draft Convention should not require persons utilizing
bills of exchange to scrutinize the instrument in order to
identify all the minute provisions it might contain. Under the
circumstances, the Commission would do better to retain the
provisions contained in the Geneva Uniform Law.

6. Mr. CHAFIK (Egypt) said that the role attributed to the
drawer under the draft Convention merited serious consi
deration. The draft Convention treated the drawer as a simple
guarantor, and not as a principal debtor, even before the
instrument was accepted by the drawee. For instance,
article 34 of the draft Convention enabled the drawer to
exclude or limit his liability without making any distinction
between guarantee of acceptance and guarantee of payment.
However, while one might allow a drawer to exempt himself
because he was unsure of the drawee's attitude towards the
order of payment, it was unacceptable to allow him to exempt
himself also from the guarantee of payment of a bill which he
had drawn up against a value which he had obtained at the
time of issue.

7. Other examples of the weakness of the drawer's obli
gation could be found in articles 49, 53 and 59 of the draft
Convention, which gave to the drawer, even in cases of non
acceptance of the instrument by the drawee, the right to take
advantage of the holder's negligence when a bill was not duly
presented for acceptance or payment or when it was not duly
protested for non-payment. In general, the concept of the
drawer's obligation was too weak in the draft Convention and
did not promote the negotiability of bills of exchange. The
whole system should therefore be reconsidered when the text
was reviewed.

8. Ms. VILUS (Yugoslavia) expressed surprise that no
reference had been made to her delegation's observations in
document A/CN.91249, even though they had been included
in document A/CN.9/248. She agreed with the views expressed
by previous speakers but wished to emphasize her delegation's
view that article 34 (2) should refer only to bills of exchange
and not to promissory notes. If the provision applied to both
instruments, it contradicted article I (3), which defined a
promissory note as containing an unconditional promise. An
unconditional promise could not involve exemptions and
remain unconditional. Consequently, she proposed that para
graph (2) of article 34 should be either deleted or reworded so
that it applied only to bills of exchange.

9. The CHAIRMAN drew the attention of the representative
of Yugoslavia to article 35 (2) of the draft Convention.

10. Mr. ROEHRICH (France) said that, although the
exclusion in question was not permitted under the Geneva
Uniform Law, to which France subscribed, his delegation
favoured it, since it enabled the drawer to exercise a number
of options, including outright discounting, invoicing and
confirmation of orders. However, those operations pre
supposed the drawer's guarantee of the existence of the claim
and thus of the drawee's acceptance. Consequently, he
proposed that article 34 (2) should be reworded to begin:
"When a bill of exchange has been accepted, the drawer may
exclude or limit ...".

11. Mr. VIS (observer for the Netherlands) pointed out that
the existing text of article 34 accommodated a practice
utilized only in common-law countries. His delegation there
fore favoured a compromise solution along the lines suggested
by France. The Geneva Uniform Law already provided for
the exclusion of liability for the sum of a non-acceptance, and
that provision should therefore be retained. He also agreed

that the drawer should be allowed to exclude his liability if
the bill had been accepted.

12. In addtion, since article 43 made provision for an aval to
a drawee, the drawee should then also be allowed to excuse
his liability for dishonour by non-payment.

13. Mr. CHAFIK (Egypt) said that it should be specified
that the representative of the Netherlands was concerned not
with a guarantee of acceptance but only with a guarantee of
payment.

14. Regarding the French compromise proposal, it should
be pointed out that the normal practice was for a drawer to
insert a stipulation disclaiming liability for payment at the
time a bill was drawn or issued and for the acceptance to
come only after the bill was drawn or issued. The compromise
proposed by France, however, covered only the very unusual
case in which the drawer inserted a clause disclaiming liability
after the acceptance of the bill.

15. Mr. WAGNER (German Democratic Republic) said his
delegation accepted article 34 (2) as it stood. In his under
standing, the drawer was a secondary debtor and should
therefore be in the same position as an endorser to exclude
liability.

16. Mr. ANKELE (Federal Republic of Germany) said there
was no justification for allowing a drawer to exclude his
obligation; a bill of exchange that was drafted with such a
clause appeared to him obscure, and he questioned the
significance of such an instrument in international practice.
However, since the remarks made by other delegations
seemed to indicate that such practices were followed in other
States, he could accept the French proposal limiting the
application of the provision to a drawee who had accepted a
bill of exchange.

17. Mr. SAMI (Iraq) said that, as the drawer's signature
was the only signature to appear on a bill of exchange when it
was issued, he was the principal liable party. The Geneva
Uniform Law did not allow the drawer to exclude his liability,
since, if he could, the bill of exchange would become
meaningless and the holder would have no guarantee.
Consequently, his delegation fully supported the French
proposal.

18. Mr. PERSSON (Sweden) said he favoured the draft text
as it stood but could accept the French proposal. An
exporter-drawer holding a bill of exchange often wanted to
discount the bill without recourse because he wanted the bill
off the books as a guarantee. Banks would often allow that
practice so as not to exercise the drawer's liability. Thus,
while he could understand why, in theory, a drawer should
not be allowed to claim exclusion-so that someone would
bear responsibility for the bill-he nevertheless believed that
the practical reasons which he had cited should take
precedence.

19. Mr. JOKO-SMART (Sierra Leone) said that the pro
visions contained in article 34 (2) were entirely acceptable.
Presumably, the drafters of that article had been thinking of
the "accommodation bill" which existed in the common-law
system. In such a bill, the drawee lent his name to the drawer,
who might not be in a position to make payment if the bill
was dishonoured. That practice was entirely legitimate in his
country, and he saw no reason why it could not be extended
to apply to the case of an endorser who accommodated a
drawer. The holder of such a bill was well protected, since he
was free to accept or refuse to accept it.
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20. Mr. DIXIT (India) opposed the clause in question for
the reasons stated by the representatives of the Federal
Republic of Germany, Iraq and Spain. While such exclusions
were utilized in some countries, it should be borne in mind
that the Commission was trying to promote trade in which
bills of exchange which conformed to the Convention would
be used. Article 34 (2) went against the spirit of the draft
Convention.

21. He proposed that the word "engages" in article 34 (1)
should be replaced with the word "undertakes".

22. Mr. SPANOGLE (United States of America) agreed
with the representative of India that the Commission ought to
promote the use of instruments covered by the draft Con
ventions. Various delegations had shown that instruments
containing the provision under discussion were in use under
the common law system. If the UNCITRAL system was to
preclude their use by the deletion of article 34 (2), such
instruments would be used outside that system regardless.
Therefore, in order to ensure that the draft Convention were
widely followed, the clause in question should be retained.

23. Mr. BARRERA GRAF (Mexico) said he thought that
the French proposal could be broadened to provide for
another obligation or liability in accordance with the pro
visions of article 42, which stated that the drawer could have
certain guarantees from the guarantor. He proposed that,
when the drawer limited or excluded his liability, the bill
should specify that another person could be made liable.
Acceptance must also cover cases in which the drawer was
sending a bill at his own charge. When a bill was delivered on
the account of the drawer, then the signature of the drawer
must be interpreted as signifying acceptance when it was
transferred on his behalf. He agreed to the provisions
contained in article 34 (2) on condition that the bill was
accepted. At the same time, however, such a condition
appeared to contradict article 42 (4) (b), which stated that the
signature alone of the drawee on the front of the instrument
was an acceptance. If that was true, then the drawer would
also be the acceptor of the bill. However, by limiting the
provisions of article 34 (2) to apply to cases in which another
party was made liable for payment as well as in cases of
acceptance, the inconsistency might be corrected.

24. Mr. GUEST (United Kingdom) said he supported the
text as it stood for the practical reasons stated by the
representative of Sweden.

25. Mr. DUCHEK (Austria) said he could support the
exclusion of liability by the drawer only when the bill had
been accepted; he also favoured allowing exclusion if there
was a guarantor.

26. Mr. GRIFFITH (Australia) said that his delegation
supported the draft text as it stood.

27. Mr. GOH (Singapore) said that his delegation also
supported the present text, but could agree to the compromise
proposed by the representative of France.

28. Mr. ANGELICI (Italy) expressed support for the pro
posal made by the representative of Mexico.

29. Mr. PAVLIK (Czechoslovakia) said that it would be
hard to imagine how a bill of exchange bearing only the
signature of a drawer who had excluded his liability for
acceptance and for payment could be circulated. If, however,
such a bill was backed by a banking instrument, as often
happened in practice, that would enable the drawer, who had

been authorized under that banking instrument to draw
without liability, to shift the entire burden on the bank. In
such cases, article 34 (2) as drafted might be useful.

30. Mr. CRAWFORD (observer for Canada) said that he
supported the text as drafted but could accept the com
promises proposed by the representatives of France and the
Netherlands.

31. He felt, however, that an undesirable circumvention of
the Convention would be fostered by the fact that its
provisions discouraged established practices such as for
feiting, where there was complete negotiation of documen
tation without recourse, thus encouraging the parties to use
some other body of law and make side agreements allowing
the drawer to be indemnified against the liability that the
Convention prevented him from negating.

32. Mr. KOZHEVNIKOV (Union of Soviet Socialist
Republics) said that the Soviet Union was satisfied with the
draft for reasons already stated by other members of the
Commission.

33. Mr. ROGNLIEN (observer for Norway) said that he
would like to have a survey of how many exclusion clauses
were allowed on a bill of exchange according to the
Convention rules. If there were too many such clauses, it
would be hard for the parties to use the instrument because
they would have to read it very closely. Another question was
how legible such clauses should be-should they be printed in
block capitals on the face of the bill or in small print?

34. The CHAIRMAN said that, although opinions were still
very divided on the question, it was his feeling that the
Commission was ready at least to decide on a policy to be
followed with regard to article 34 (2), namely, that the drawer
should be permitted to exclude or limit his liability in those
cases where some other liable person could be found. The
appropriate working group would then proceed, in the light
of that policy, to study not only the compromise proposed by
France and the exceptions mentioned by other delegations but
also any other cases that might be covered by that policy, and
to draft appropriate provisions.

35. Mr. VIS (observer for the Netherlands) said that his
delegation could accept the policy proposed by the Chairman
only if the drawer was allowed to disclaim liability for
dishonour by non-payment. Moreover, it could accept the
exceptional cases mentioned by the various delegations only
if, indeed, the drawer issued an accepted bill or issued a bill
containing a guarantee for the drawee at the time of issuance
and not at a later stage.

36. The CHAIRMAN said that he would take it that the
Commission wished the appropriate working group to pursue
the policy he had just suggested with regard to article 34, on
the understanding that the implications of the policy should
be made as broad as possible.

37. It was so decided.

The meeting was suspended at 11.15 a. m. and resumed at
11.50a.m.

38. The CHAIRMAN invited the Committee to consider
paragraph 31 of document A/CN.91249 regarding the con
cept of guarantee in article 42 of the draft Convention.

39. Mr. WAGNER (Federal Republic of Germany) said that
his delegation objected to the irrefragable presumption in
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article 42 (5) that, if a guarantor had not specified the person
for whom he had become guarantor that person was the
acceptor or the drawee in the case of a bilI and the maker in
the case of a note, on the ground that the -intention of the
guarantor was usually expressed by the fact that his signature
was placed next to that of the person for whom the guarantee
was given. The Convention should provide only for a simple
presumption of the real intention of the guarantor. That
would make it easier for his delegation to accept the principle
that an aval, or guarantee, should be given for a drawee-a
questionable principle because it provided a security for a
non-existent obligation.

40. The CHAIRMAN drew the Commission's attention to
the fact that Switzerland had made the same proposal.

41. Mr. MAEDA (Japan) said that article 42 as drafted did
not make it clear whether or not an incomplete instrument
could be guaranteed, while article 38 (1) did clearly state that
an incomplete instrument which satisfied the requirements set
out in article 1 (2) (a) might be accepted by the drawee under
certain conditions. It was difficult to see why a guarantee
should be treated differently from an acceptance. Therefore,
Japan proposed that a provision should be added to article 42
to the effect that an incomplete instrument might be
guaranteed before it had been signed by the drawer or the
maker or while otherwise incomplete.

42. Mr. OLIVENCIA (Spain) said that Spain questioned the
provision in article 42 (1) allowing a guarantee to be given for
a drawee who was not an acceptor and therefore not liable on
an instrument. The provision did, of course, have the
advantage of strengthening liability under the instrument and
giving effect to a signature appearing on the instrument. The
problem was to understand how, legally, article 42 (1) could
allow a guarantee-which was normally given for another
liable party-to be given for the drawee, in whose case there
was no liability to be guaranteed. In that connection, it
should be noted that the provision in article 43 (I)-that a
guarantor was liable to the same extent as the party for whom
he had become guarantor-had not been made to apply in
article 43 (2) to a guarantor for the drawee, since the former
undertook to pay the bill at maturity.

43. The practical question that then arose was whether the
guarantee for a drawee was really a true aval and a true
exchange intervention, or whether it was not rather an
acceptance in the sense of article 36 (2). If the latter was the
case and such a guarantee was, for instance, subject to
qualification, the provisions of article 39 (2) would have to
apply. Spain believed that the legal consequences of the
guarantee for the drawee should be clearly and fully specified
in the text of article 42 by the Working Group.

44. The CHAIRMAN observed that the proposal of Japan
was relevant in terms of the policy decision just taken with
respect to article 34.

45. The Spanish objections to the text of article 42 seemed
to be a question not of changing the policy but rather of
improving the clarity of the draft.

46. Mr. ROEHRICH (France) said that, on the whole, his
delegation favoured article 42 as drafted, including paragraph
(5). His delegation did feel, however, that the Convention
should allow the useful option-which existed in several
national legislations-of giving a guarantee in a separate
document. Article 42 (2), as drafted, apparently covered only
a guarantee written on the instrument itself or on an allonge.

47. Mr. PISEK (Czechoslovakia) said that his delegation
supported article 42 as drafted, in view of prevailing inter-

national business practice. From that same point of view, it
could not support the proposal by the Federal Republic of
Germany, which would be prejudicial to the principle of legal
certainty and sound interpretation. He did support the
proposal of Japan, in view both of established international
business practice and of the fact that civil law allowed the
possibility of giving guarantees for future business operations.

48. Mr. VIS (observer for the Netherlands) said that articles
42 and 43 as drafted had incorporated the Geneva system
legislation of the aval but had gone beyond it to add the rule,
which his delegation favoured, that permitted a person to
become a guarantor for the drawee. The Working Group had
made that addition on the basis of replies by Governments to
the questionnaire of the UNCITRAL Study Group on
International Payments, which had indicated that such
stipulations as payment guarantees were found in practice in
both the civil law and the common law systems.

49. The Convention contained other rules where the guaran
tor had guaranteed payment and was therefore the guarantor
for the drawee, as in article 50 and article 53 (3); and his
delegation therefore preferred that the rule should be main
tained in article 42.

50. Mr. WAGNER (Federal Republic of Germany) said that
it was customary in international transactions for a guarantee
to be issued for the principal debtor, namely, the acceptor of
the draft or the maker of the note. On the basis of that
international practice, his delegation deemed it appropriate to
specify for whom a guarantee was given by express wording
on the instrument in all cases where a guarantee had to be
given for a party who was secondarily liable. It therefore
favoured maintaining the draft text as it stood.

51. Mr. AKINLEYE (Nigeria) said that his delegation found
article 42 entirely acceptable as drafted. However the Work
ing Group could improve on the wording of paragraph (5) in
order to allay the fears expressed by the Federal Republic of
Germany, since it was not clear in the draft text whether the
presumption involved was rebuttable or not.

52. Mr. SAMI (Iraq) said that his delegation favoured
adding a clarification to the text of article 42 (5) along the
lines suggested by the Federal Republic of Germany, to the
effect that a guarantee did not always favour the guarantor
but sometimes also another party who was not an acceptor.
The obligation of the guarantor was an obligation of principle
which could not be disclaimed, a fact demonstrated by article
50 (2) (b), which permitted an immediate right of recourse
against the guarantor of the drawee.

53. Mr. PERSSON (Sweden) said that, under the Geneva
system, aval was almost always applied to the acceptor.
Problems had arisen because many people were unaware of
that. With regard to international bills of exchange, his
country favoured the current text because of the presumption
that aval was meant to be security for the acceptor's liability.

54. Mr. DUCHEK (Austria) said that his delegation favoured
the current draft of articles 42 and 43. It was true that the
presumption in article 42 (5) was prejudicial to cases where
the signature of the guarantor was next to the signature of a
party on the instrument. In such cases, however, it was clear
that the guarantor did not wish to guarantee for the person to
whom the presumption would apply, but rather for the person
besides whose signature he had placed his own signature.
Nevertheless, the first sentence of article 42 (5) did not
stipulate that specification must be explicit. Under the Geneva
system implied specification must be considered in the cases
referred to by the representative of the Federal Republic of
Germany. Therefore, even if article 42 (5) was not redrafted,
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that practice could continue under the Convention. Such a
presumption would not apply to the cases referred to by the
representative of the Federal Republic of Germany. There
would, however, be specification in favour of the person
whose signature was next to the signature of the guarantor.

55. The CHAIRMAN said that it was clear that the majority
of the members of the Commission supported the wording of
article 42 and wished to retain the presumption contained in
paragraph (5). The various drafting proposals would be taken
into consideration. The Commission did not seem to support
the proposal made by Japan. Nevertheless, in accordance with
the policy decision taken with regard to article 34, the
working group to which the text was referred might decide
that the Japanese proposal should be incorporated into the
text of article 42.

56. Mr. VIS (observer for the Netherlands), Mr. GRIFFITH
(Australia), Mr. SPANOGLE (United States of America), and
Mr. KOZHEVNIKOV (Union of Soviet Socialist Republics)
said that they supported the proposal made by Japan.

57. The CHAIRMAN said that the proposal made by Japan
could be incorporated in the text of article 42 if the
Commission carried out the policy decision made with regard
to article 34 (2).

58. Mr. WAGNER (German Democratic Republic) reaf
firmed the comments made by his Government with regard to
articles 48 and 52 of the draft Convention and contained in
document A/CN.91248. The current version should be revised
in order to provide also those possibilities for exercising the
right of recourse before maturity which were based on the
Geneva Convention and had proved their practical effec
tiveness in many countries.

59. Mr. PISEK (Czechoslovakia) said that, in accordance
with the comments by his Government concerning article 55
of the draft Convention, his delegation supported the view
expressed by the representative of the German Democratic
Republic.

60. Mr. GLATZ (Hungary) reaffirmed the position of his
Government as set forth in paragraph 32 of document
AlCN.9/249.

61. Mr. KOZHEVNIKOV (Union of Soviet Socialist Repub
lics) reaffirmed the position of his Government with regard
to the articles under consideration and expressed support for
the position of the German Democratic Republic.

62. Mr. OLIVENCIA (Spain) reaffirmed his Government's
position with regard to articles 48 and 52. The current text
should be further clarified with regard to cases of insolvency
of the drawee. The text should also include the other major
legal consequences arising out of insolvency and bankruptcy.
Under article 50 (2), if a bill was dishonoured by non
acceptance, the holder could exercise an immediate right of
recourse against the drawer, the endorsers and their guaran
tors.

63. Mr. VIS (observer for the Netherlands) said that the
thought that the proposal made by the German Democratic

Republic was covered by article 48 of the draft Convention.
The Working Group had intended that there should be an
immediate right of recourse for non-acceptance and non
payment in cases involving bankruptcy.

64. Mr. GUEST (United Kingdom) said that the Working
Group had intended thilt the words "has no longer the power
freely to deal with assets by reason of his insolvency" in
article 48 should cover cases involving bankruptcy and other
types of insolvency. There were so many types of insolvency
under domestic legislation that a general phrase of that sort
was required. Under the legislation of certain countries of the
Geneva system there was an acceleration of liability if the
drawee or acceptor became bankrupt before the date of
maturity. That acceleration of liability was not provided for
in the draft Convention. In the case of dishonour by non
payment it would be necessary to wait until the date of
maturity. If at that time the acceptor was bankrupt, then the
liability to present the bill for payment would be waived and
there would be a case of dishonour and liability.

65. Mr. ROEHRICH (France) said that article 48 gave rise
to a number of difficulties for his delegation both with regard
to form and substance. It was clear that the formulation in
paragraph 48 (a) covered cases of bankruptcy. Nevertheless,
his delegation felt that the draft text contained too many cases
of anticipated recourse without acceptance. Under the Geneva
system such types of recourse were considered exceptional.
The number of cases in which presentment for acceptance was
dispensed with under article 48 (a) seemed excessive.

66. Mr. ROGNLIEN (observer for Norway) said that the
phrase "a necessary or optional presentment for acceptance"
was not clear. With regard to article 48 (a), he pointed out
that, if a deceased drawee had an estate, it might be in the
interest of the estate to accept the bill. For that reason, the
draft should be made more flexible by stating that, if the
deceased drawee had an estate which under the law of the
place of business was able to succeed in respect of the rights
and obligations of the deceased person, then presentment for
acceptance should not be dispensed with, if presentment was
possible under the national law.

67. With regard to cases of insolvency, a bankrupt estate
might be in a position to accept and it might be in the interest
of the parties to arrange acceptance. If a bill was not
presented, it would be dishonoured even, if the estate was
unable to act.

68. Mr. VIS (observer for the Netherlands), referring to the
view expressed by the representative of the United Kingdom,
said that acceleration of liability arising outof dishonour by
non-acceptance was provided for under the draft Convention.
If the drawee was bankrupt, there was an immediate right of
recourse by the holder against prior parties. The holder
would, therefore, be paid. The word "necessary" was required
in article 48 because article 45 (a) gave the drawer the
possibility of stipulating that the bill must be presented for
acceptance. Under article 48 the necessary presentment for
acceptance was dispensed with if the drawee was bankrupt or
insolvent.

The meeting rose at 1.05 p.m.

Summary record of the 296th meeting
Monday, 2 July 1984, 3 p.m.

[A/CN.9/SR.296]

Chairman: Mr. SZASZ

The meeting was called to order at 3.10 p.m.

I. The CHAIRMAN invited the members of UNCITRAL to
clarify further their views on articles 48 and 52 of the draft
Convention on International Bills of Exchange and Inter
national Promissory Notes (A/CN.9/211).
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2. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
drew attention to the relevant differences between the two
basic legal systems regarding the immediate right of recourse
for the holder of the instrument against the acceptor whose
bankruptcy took place prior to maturity.

3. With respect to immediate recourse, she referred first of
all to the question of non-acceptance. Articles 48 (a) and 52
(2) (d) envisaged situations where the drawee no longer had
the power to deal freely with assets by reason of his
insolvency, in other words, his bankruptcy. In such instances,
it was not necessary to make a protest either. Under article 50
(2) (a), if a bill was dishonoured by non-acceptance, the
holder could exercise an immediate right of recourse against
the drawer, the endorsers and their guarantors. That was the
way in which the draft Convention dealt with the problein of
the right of recourse prior to maturity in cases of non
acceptance.

4. There was, however, the question whether it was possible
to have immediate recourse in cases where, although the
instrument was accepted, the acceptor went bankrupt after a
protest had been made but prior to maturity. In that
connection, she referred to articles 52 (2) (d), 58 (2) (d) and 54
(I) (b). Article 54 did not allow the holder to exercise an
immediate right of recourse in cases of non-payment owing to
bankruptcy prior to maturity. That approach was inap
propriate for practical reasons, particularly where inter
national instruments were concerned. The holder's interests
must be safeguarded properly, through provision of an
immediate right of recourse in the case of bankruptcy of the
acceptor prior to maturity.

5. Mr. ROGNLIEN (observer for Norway) said that the
chapeau to article 48 should be brought into line with the
French text.

6. With regard to the substance of that article, he noted that
in many cases business continued as usual after the drawee's
death and should not be disrupted. He therefore suggested
two possible approaches, the first being the deletion of the
words "is dead or" from subparagraph (a). If that alternative
was chosen, it must be made clear that the provisions in
question also applied in the case of the death of the drawee.
The other possibility was to insert a separate subparagraph
into article 48 to deal with cases where the drawee was dead.
Such a subparagraph could be drafted along the following
lines: "If the drawee is dead and is not succeeded by an
organized estate which under the law of his place of business
is entitled to accept the bill".

7. Mr. VIS (observer for the Netherlands), referring to his
response to the United Kingdom representative at the
previous meeting, said that he had since ascertained that that
representative's interpretation of the draft Convention was in
fact correct.

8. Mr. OLIVENCIA (Spain) said that his delegation sup
ported the recent drafting suggestion regarding the first line of
article 48. The scope of subparagraph (a) of that article was
too broad, and. the wording of the subparagraph was too
vague. His delegation supported the general thrust of the
comments made by the observer for Norway on situations
where the drawee was dead. However, it believed that the
legal implications in such cases were not very clear.

9. The immediate right of recourse laid down in article 50
gave rise to considerable problems of interpretation. It would
be necessary to clarify whether the holder had an immediate
right of recourse in the case of the drawee's death, as in cases
of non-payment.

10. Mr. ANGELICI (Italy) said that he was substantially in
agreement with the suggestion made at the previous meeting
by the representative of France. An effort was needed to
simplify the rules in question, especially by reducing the large
number of cross-references in the text. It was also desirable to
limit the situations in which presentment for acceptance was
dispensed with because such cases were exceptional and
broader provisions were bound to lead to practical difficulties.
For example, it was not always easy to establish when a
corporation had ceased to exist or whether a person did not
have the capacity to incur liability on the instrument as an
acceptor. In the case of a fictitious person, there was the
additional problem of the burden of proving the non
existence of the person indicated on the instrument.

11. Mr. JOKO-SMART (Sierra Leone) pointed out that
some legal systems made a distinction between a fictitious
person and a non-existent person; the draft could be clearer
on that point. In other respects, he was in favour of the
present text.

12. Mr. SPANOGLE (United States of America) said that
he was grateful for the Soviet Union representative's explana
tion of the reasons for the suggested amendment to articles 48
and 52. If he understood correctly, it related to those rare
cases where a bill of exchange had been acceptable and then
held out for an extensive period, creating concern about the
delay. It was also necessary, however, to consider the case of
an accepted bill that was payable at sight or upon demand.
Any modification of the text would involve inserting a very
condition-laden amendment. Thus, while he took note of the
argument advanced by the representative of the Soviet Union,
he nevertheless supported the present draft. In the case of a
bill of exchange which was used as a financing document and
would be outstanding for a significant period, the proper
means of obtaining the result desired by die representative of
the Soviet Union was, in his view, a clause providing for
accelerated payment.

13. Mr. GUEST (United Kingdom) said that he had no
strong feelings on the question of accelerated payment where
the acceptor of the bill became bankrupt. The case could be
regarded as a kind of anticipatory breach of the obligation of
the acceptor, with the result that an immediate right of
recourse would come into effect against the parties which
were secondarily liable. On the other hand, it could be said
the guarantors and endorsers had placed their names on the
bill in the expectation that their liability would accrue, if at
all, at a much later date.

14. With regard to article 48 (a), the representative of Italy
had not made it clear what would happen if the drawee was a
fictitious person or if a corporation had ceased to exist.
Where, when and to whom could the bill be presented for
acceptance? That problem, in his view, had been solved by the
draft; an alternative might be possible, but some solution was
definitely required.

15. The representative of Spain had drawn attention to the
difference between article 48 (a), which referred specifically to
the death of the drawee, and article 52 (2) (d), which did not.
The Working Group had made a firm distinction between the
two cases, feeling that, if the drawee died, there was no need
to present the bill to his heirs for acceptance. In the case of
presentment for payment, however, it was felt necessary and
indeed proper to present the bill to those persons who
succeeded to the estate. Views might differ on the two cases,
but the distinction was deliberate and not accidental.

16. The CHAIRMAN said that, as he saw it, the various
proposals to amend articles 48 and 52 concerned only certain
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marginal aspects of the two articles and could be dealt with at
a later drafting stage. The majority view was in favour of the
present text.

17. He invited comments on article 58 (2) (d) of the draft
Convention.

18. Mr. OLIVENCIA (Spain) said that his delegation had
misgivings about the provision on dispensation of protest for
dishonour in article 58. Specifically, it objected to para
graph 2 (d), which dispensed with protest for dishonour by
non-acceptance or non-payment if presentment for acceptance
or for payment was dispensed with. The scope of the
provision was too broad and the reasons for the dispensation
in so many cases were not clear. The mechanism for protest
was supposed to provide security; however, the wide range of
cases in which protest was dispensed with would increase the
insecurity of liable persons. Thus, a question of principle was
clearly involved. His delegation felt that there was no logical
or necessary symmetry between the basis for waiver of
presentment on the one hand and the dispensation of protest
on the other. The question of protest should be subject to
greater restriction in the draft.

19. Mr. ANGELICI (Italy) said that he fully endorsed the
statement by the representative of Spain.

20. The CHAIRMAN noted that the majority of members
were in favour of the present text of article 58.

21. The meeting was suspended at 4.15 p.m. and resumed at
4.55 p.m.

22. The CHAIRMAN drew the Commission's attention to
paragraph 34 of document A/CN.9/249, which dealt with the
concept of "ius tertii" as it applied to article 68 (3).

23. Mr. ROGNLIEN (observer for Norway) reiterated his
Government's contention that the position of a party liable
on the instrument might be rather delicate if a third party
asserted a claim to it (A/CN.9/248, p. 112). The problem was
in several countries dealt with by specific rules on discharge
by paying the amount due into court or by other similar
procedures. Norway suggested that article 68 (3) should refer
to the national law of the place of payment regarding such
arrangements.

24. Mr. SPANOGLE (United States of America) reiterated
his Government's proposal that article 68 should be amended

to make an exception to discharge of the payor where the
third party claimant both notified the payor of his claim and
provided security deemed adequate by the payor before the
instrument had been paid by the payor (A/CN.9/248, p. 113).
That would protect a third party claimant and permit him to
delay payment long enough to seek court resolution of
competing claims.

25. Mr. PELICHET (observer, Hague Conference on Pri
vate International Law), referring to Norway's proposal,
requested an exact definition of "place of payment".

26. Mr. CRAWFORD (observer for Canada) said that a
person making payment ought not to be at risk if he had only
partial information. He therefore supported the United States
proposal. If court proceedings were not available under
domestic law, a person could then show willingness to
perform and have time to clarify any allegations against him.

27. Mr. OLIVENCIA (Spain) said that his delegation was
not in favour of the existing text of article 68 (3) because it
established a regime of insecurity for the payor. Purely
subjective criteria might be used to determine whether the
payor had knowledge at the time of payment that a third
person had asserted a valid claim to the instrument. He
therefore felt that either the Norwegian proposal or the
United States proposal would improve the draft Convention.

28. Mr. VIS (observer for the Netherlands) said that his
delegation supported the United States proposal but wished
to have further clarification of its precise legal effects.

29. Mr. PAVLIK (Czechoslovakia) said that the United
States proposal would solve a very difficult problem. However,
he believed that it should be broadened to provide for
settlement by a court in cases where the parties failed to reach
agreement.

30. Mr. GUEST (United Kingdom) said that the United
States proposal rested on the supposition that there would be
a court that was prepared to take a decision on the matter
and that that court would be in a country that was a party to
the Convention. The question of conflict of laws again arose.

31. The CHAIRMAN said that while the Norwegian and the
United States proposals had both received support, neither
had been supported by a majority of members.

The discussion covered in the summary record ended at 5.35 p.m.

[A/CN.9/SR.297]

Chairman: Mr. SZASZ

Summary record of the 297th meeting
Tuesday, 3 July 1984, 10 a.m.

privileged position in making the initial choice to use an
instrument subject to the Convention. There should be an
express provision regulating the initial choice, particularly
with regard to the consequences of that choice.

The meeting was called to order at 10.20 a.m.

1. The CHAIRMAN said that, in accordance with the
decision taken at the previous meeting, the Commission would
discuss the substantive aspects of articles 1 (2), 16, 46, 51 (h),
68 (4) and 69 (1). Proposed drafting changes would be con
sidered by an appropriate working group to be set up for
that purpose.

2. Mr. PISEK (Czechoslovakia) said that under article 1 (2)
the drawer of a bill or the maker of a note enjoyed a

3. Mr. ROGNLIEN (observer for Norway) inquired whether
the statement made by the representative of CzeChoslovakia
was a drafting point.

4. Mr. PELICHET (observer for the Hague Conference on
Private International Law) said that under the current system,
a drawer could determine the legal system governing bills of
exchange and could draw a bill on a country which would not
be a contracting party to the future Convention. It was very
unlikely that such a bill would be accepted by businessmen or
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bankers in international trade. That fact gave rise to serious
doubts about the viability of the future Convention. He,
therefore, proposed that the scope of article 1 should be
limited by stipulating that bills of exchange could be drawn
only on countries which were contracting parties.

5. Furthermore difficulties would also arise due to conflict
of laws. For the countries of the Geneva system, autonomy of
the parties was not possible. The draft Convention should be
amended in order to take that into account. Granting
autonomy to the parties was a double-edged sword. Both the
drawer and subsequent parties could exercise autonomy.
Un?er tha~ system parties could choose a non-State legal
regime, which could give rise to great difficulties in a number
of areas such as arbitration. Under article I as currently
worded, it was possible to draw a bill of exchange on a
country which was not a contracting party. That could
authorize the choice of a legal regime in a State which was not
party to the future Convention. Stipulating that bills of
exchange could be drawn only on countries which were
contracting parties would not solve all problems but would
limit the number of difficulties which would arise. In general
it would be the country of the drawee or the place of payment
where legal problems would occur. In view of the linkage
bet~een common law and the Geneva Convention, the legal
regime of the country of the drawee or the place of payment
would be the most suitable one for regulating the system
under which a bill of exchange would be issued. The current
text of article I would, in his opinion, doom the entire
Convention to failure.

6. Mr. DUCHEK (Austria) said it was not clear whether the
representative of Czechoslovakia was proposing a drafting
change or a substantive amendment to article I. He requested
the representative of Czechoslovakia to clarify the intent of
his proposal.

7. He did not support the view expressed by the observer for
the Hague Conference that the scope of article I of the draft
Convention should be limited in such a manner. The reasons
put forward were not convincing. Restricting the application
of the draft Convention would not promote the use of
international bills of exchange and would seriously hamper
the effectiveness of the future Convention. It was not clear
how a new set of rules governing conflict of laws could be
drafted on the basis of party autonomy. He did, however,
support the view that something should be done to enable
States parties to the Geneva Convention, which did not
provide for autonomy of choice of the legal regime, to
function under the draft Convention. A subsidiary instrument
would have to be drawn up so that the two Conventions
could coexist. He agreed with the view that changes would
have to be made in the Geneva system in that regard. Lastly,
it was doubtful whether it would be necessary to draw up
rules governing conflict of laws on the basis of party
autonomy. Further consideration should be given to that
matter.

8. The CHAIRMAN said that on the basis of the comment
made by the Government of Czechoslovakia on article I (2)
(a) in document A/CN.9/248 it seemed that the proposal
made by the representative of Czechoslovakia was primarily a
drafting proposal.

9. Mr. ROGNLIEN (observer for Norway) said that, if the
scope of the future Convention was not limited with regard to
conflict of laws, the application of the Convention would vary
according to different States and legal systems. If a dispute
arose in a State which was not a party to the Convention, the
application of the Convention would depend on the conflict

of laws rules in force in that country. The problem could not
be solved by limiting the scope of the Convention to
~ontracting . partie~. Aut~nomy of parties was of great
Importance III the field of bills of exchange. His delegation did
~ot. s~pport the proposal to impose such an arbitrary
hmltatlOn on the scope of the draft Convention.

10. Mr. PISEK (Czechoslovakia) proposed that the following
sentence should be incorporated into the text of article I:
"Per~~n other than the drawer or the maker are bound by the
prOVISIOns of the Convention by virtue of their signature on
the international instrument or by taking it up". That
sentence was contained in paragraph 1 of the commentary on
article I of the draft Convention in document A/CN.9/213.
That was essentially a question of policy.

11. The CHAIRMAN said that he felt that the proposal
made by the representative of Czechoslovakia was basically a
drafting proposal, since that point was already covered in the
current draft text.

12. Mr. SEVON (observer for Finland) said that his
delegation did not disagree with the provision in the draft
Convention which would allow the drawer to determine what
legal system would govern his transaction. However, he
cautioned that the drawer's action could have different
effects, depending on the country in which his instrument was
evaluated. The draft Convention dealt only with the inter
pretation that a court or other body in a contracting State
might give to an instrument which fulfilled the requirement of
article 1 (2). In a State which was not party to the
Convention, however, the interpretation might be quite
different. Nevertheless, the Commission should be prepared
to accept that situation. since, if it was to limit the scope of
the draft Convention, it would change the area in which
difficulties arose but would not eliminate them.

13. He agreed with the representative of Austria that the
Geneva system did not grant autonomy to the extent
proposed in the draft Convention. The Geneva Convention
itself must be amended to enable States parties to it to accede
to the UNCITRAL Convention.

14. He did not think that the draft Convention could be
reworded to solve the difficult problems relating to conflict of
laws. Moreover, he did not think that the problems raised by
the observer for the Hague Conference were serious enough
to warrant amending articles 1 and 2.

15. Mr. SAMI (Iraq) agreed with the observer for the Hague
Conference that the Convention must specify the legal regime
to be used to settle cases of conflict of laws with regard to
negotiable instruments. Since a drawer could not issue a
negotiable instrument if he was not located in a State party to
the Convention, he wondered how the Convention might be
implemented when a bill was made payable to a State not a
party to the Convention. To have an international bill of
exchange, an international convention, established by the
International Law Commission, was necessary. Thus, in cases
of conflict, a judge could turn to domestic law to resolve a
conflict of laws if necessary. It was also important to
determine how States not parties to the Convention could
accept a negotiable instrument issued in accordance with the
Convention.

16. Mr. BRANDT (German Democratic Republic) said he
agreed with the comments made by the representative of
Czechoslovakia. His delegation also wished to be assured that
the provision in question was intended to make the Con
vention applicable to all parties and that all relationships in a
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transaction would be clearly identified in the original bill or
note. That appeared to have been the intention of the
Working Group, as indicated in document A/CN.9/213.
However, the question of the application of the Convention
might be solved by a rewording along the lines proposed by
the representative of Czechoslovakia.

17. The question of conflict between conventions in force
must, of course, be settled properly; however, the Commission
should complete its drafting of the text of the Convention and
take up the question of conflict at a later stage.

18. Mr. VIS (observer for the Netherlands) said that the
observer for the Hague Conference had raised a number of
important questions whose answers merited consideration.
However, he did not believe that the Commission was the
appropriate forum for dealing with those questions, which
might be more appropriately discussed by The Hague
Conference itself.

19. Mr. ROEHRICH (France) agreed with previous speakers
that the draft Convention's scope of application should not be
limited. He conceded that the problem might arise in which
the courts in a non-contracting State were faced with a
complaint in respect of a supposedly "international" bill of
exchange which met the conditions of article I of the draft
Convention; nevertheless, that was not sufficient reason for
preventing the Convention from having as broad a scope of
application as possible.

20. He agreed with the observer for the Netherlands that the
question of possible problems for non-contracting States
which the Convention's broad scope of application posed
were not problems which should be addressed by the
Commission. If problems relating to conflict of laws should
arise, the Hague Conference should perhaps devise a new
system for dealing with such problems and review the Geneva
Convention.

21. Mr. SHU Xianli (China) said that his delegation thought
it preferable to limit the application of the Convention to
States parties. Thus, the places specified in article 1 (2) (e)
should all be located within contracting States. If the holder
of an instrument was to decide which legal regime would
govern the transaction, problems might arise if the drawer did
not come from a State party and refused to accept liability.
On the other hand, if the drawer was from a Contracting
State, he would be bound by the rules of the Convention in
the event of a conflict of laws.

22. Mr. OLIVENCIA (Spain) said his delegation approved
of the optional nature of the Convention. Nevertheless, he
agreed with the representative of Czechoslovakia that the text
of article I should be further clarified with regard to the
optional nature of the Convention. While that point might be
considered to be a drafting question, he felt that it was related
to an important substantive issue.

23. He drew attention to the reference to article 1 contained
in article 11 and noted that it would be desirable for article I
to refer specifically to international bills of exchange which
contained the words "international bill of exchange" at the
time of issue. In that way, article I would state the essential
prerequisites for the existence of an international bill of
exchange. The issue of the international nature of a bill of
exchange should not be confused with the prerequisites of
that instrument's existence.

24. Once the optional nature of the Convention was clearly
established, the Convention should make it possible for the
bill of exchange to have the broadest possible scope of

application. However, it should be borne in mind that
problems of international law, and particularly conflict of
law, might arise. Commercial circles in his own country had
pointed out that the consequences of the provisions of
article 2 should be studied more thoroughly. He tended to
agree with the remarks made by the observer for the Hague
Conference on that subject, but agreed also with the observer
for the Netherlands regarding the appropriate forum for such
discussions. There was still ample time for a working group of
the Commission to study problems intrinsically related to the
text of the draft Convention in greater detail. At the same
time, the Hague Conference might prepare a paper for
consideration by the Commission, setting forth the legal
problems which would arise if the current text was adopted.
While he did not advocate a restriction of the regime
contained in the draft Convention, he welcomed an oppor
tunity for further consideration of the text, since more
authoritative opinions were required in the matter.

25. The CHAIRMAN suggested that the Commission might
accept the notion of a wide sphere of application of the
Convention and be prepared to confront the problems of
conflict of laws that were inherent in that approach. The
Commission clearly could not investigate those problems in
detail at present; perhaps, as several delegations had pro
posed, it should be dealt with in a more appropriate forum.
However, one remaining problem was posed by the fact that
the proposed UNCITRAL system, which was optional in
nature, could not be used by States parties to the Geneva
Convention, and that it would consequently be necessary to
amend that Convention so that those States might participate
in the newly established system.

The meeting was suspendedat 11.40a. m. and resumedat 12.10p. m.

26. The CHAIRMAN invited the Commission to resume its
considerations of article I of the draft Convention and to turn
to the problems related to the inclusion in the text of an
instrument of words invoking the Convention, namely,
"international bill of exchange (Convention of ...)" (article I
(2) (a», and "international promissory note (Convention
of ...)" (article 1 (3) (a».

27. Mr. HERRMANN (International Trade Law Branch)
said that, as could be seen from the written comments of
Governments contained in document A/CN.91248 regarding
that point, certain members of the Commission had urged the
use of a standard form for bills and notes under the
Convention and others had argued that the words invoking
the Convention should be made in some manner conspicuous
on the instrument itself.

28. Mr. MAEDA (Japan) said that an international bill of
exchange or promissory note governed by the Convention
should be clearly distinguishable from other existing inter
national instruments. Persons choosing to issue an instrument
subject to the Convention should be required to use a
universally standard form which could be attached to the
Convention as an annex. Limiting the languages which might
be used in the text of the bill or note might be another useful
solution. If those ideas were judged to be impractical, it
would be worth considering the requirement that the words
invoking the Convention should be written in certain specified
languages, such as English or the United Nations official
languages, in addition to the original language.

29. Mr. SPANOGLE (United States of America) said that
his delegation felt that a dual requirement would be useful: to
have the words invoking the Convention written into the text
to prevent falsification, but also to have those words appear
in a conspicuous manner. Despite the complication involved,
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other provisions of article I-such as (2) (e) and (3) (e)-had
also established more than a single requirement. Part of the
problem in the point under discussion stemmed from the
different conceptions under different legal systems of what
constituted the body of the instrument, and that issue could
be considered in a drafting group.

30. Mr. CHAFIK (Egypt) said that he felt all the proposals
just made were good, and his delegation would add that the
instrument should be drawn up on a sp~cial form fulfilling all
those conditions but on paper of a particular colour.

31. Mr. VIS (observer for the Netherlands) said that he
favoured requirements of conspicuousness and identification
by colour but cautioned that such requirements might
conceivably impede the circulation of instruments.

32. Mr. ROGNLIEN (observer for Norway) said that an
authoritative standard form, such as one issued by the United
Nations, should be used by the public. The question re
mained, however, whether that standard form should be made
a requisite for the application of the Convention.

33. The CHAIRMAN suggested that the problem should be
referred to an appropriate working group which would devise
ways of making it clear, when appropriate, that the drawer's
intention was to draw a bill under the regime of the
Convention, without at the same time overly restricting the
use of the words invoking the Convention.

34. It was so decided.

35. The CHAIRMAN observed that another outstanding
problem in connection with article 1 (2) was the meaning of
the term "written instrument".

36. Mr. SPANOGLE (United States of America) said that
the suggestion contained in the comments by his Government
in document A/CN.91248 had been intended merely as a
drafting suggestion regarding qualification of an instrument
and not as a statement of a policy issue. An appropriate
drafting group should consider the question and formulate
the precise language.

37. It was so decided.

38. The CHAIRMAN invited the Commission to consider
article 16 of the draft Convention and the relevant comments
by Governments in document A/CN.9/248.

39. Mr. SPANOGLE (United States of America) said that
there were two problems with article 16 as drafted. First, the
article referred to two different transactions-restrictions put
on an instrument by the drawer, and restrictions put on an
instrument by the endorser-and then proceeded to treat
them in the same manner. The two should instead be
separated, and the second type of restriction belonged more
properly, in the view of his delegation, in article 20 of the
Convention. Secondly, as the Government of Denmark had
also noted, there was the policy issue of whether provisions
should be made for the issuance of a non-negotiable
instrument under a convention on international negotiable
instruments.

40. Mr. PAVLIK (Czechoslovakia) said that he agreed that
two different kinds of endorsement were involved, one
prohibiting further transfer of the instrument and the other
making it an instrument for collection. He also agreed with
the United States representative that there was a second
policy issue involved, although in international trade, of
course, the instruments in question were very rare.

41. Mr. CHAFIK (Egypt) said, with reference to the legal
nature of the presumptions in article 16, that it should be
specified that vis-a-vis the hOlder there was a juris de jure
presumption, and vis-a-vis the relations between endorser and
endorsee there was ajuris tantum presumption.

42. Mr. OLIVENCIA (Spain) said that he agreed that
article 16 treated two different questions, each with different
legal consequences, in the same manner. The article should
have made a distinction between the insertion of a non
negotiability clause by the drawer and its insertion by the
endorser; but instead it stipulated only a single legal con
sequence-that the transferee did not become a holder except
for purposes of collection-which was in itself not clearly
expressed.

43. The "transferee" in question was presumably a sub
sequent transferee by virtue of a transfer transaction of the
kind prohibited; but the term could be taken to mean the
acceptor of the bill from the drawer, or the endorsee receiving
it from the endorser.

44. The phrase "does not become a holder" was also
equivocal and could be understood as contradicting the
definition of holder in articles 6 and 14. His delegation took it
to mean that if the drawer inserted one of the non
negotiability clauses mentioned, he would not be liable in
respect of any subsequent transferee but would be liable in
respect of the acceptor. If, on the other hand, an endorser
inserted such a clause, he would not be liable in respect of a
subsequent transferee, but that transferee would retain full
rights against the drawer and any previous endorsers. The
latter instance could just as easily be dealt with under
article 20.

45. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
said that she agreed with the comments of previous speakers
and especially with those of Spain regarding the ambiguity of
article 16.

46. The sole purpose of article 16, an unusual one in relation
to both the common-law and the civil-law systems, was to
give the drawer (or maker), as well as the endorser, an
opportunity to prohibit transfer of an instrument to any
person other than the person to whom the instrument was
made out. Thus, regardless of how often the instrument was
circulated, the first transferee after the insertion of a non
transferability clause in the instrument was legally a genuine
holder whose rights, however, were limited with regard to
further transfers. Any subsequent transferee would be only a
holder for collection.

47. The Working Group had decided to adopt such an
unusual rule in article 16 because, under both the civil-law
and the common-law systems, only the original signature of
the drawer (or maker) could make an instrument non
negotiable. That was the effect, for instance, of articles 11 and
16 of the Geneva Uniform Law on Bills of Exchange and
Promissory Notes, and the principle was incorporated as well
into all national legislations. The Working Group had
decided to depart from the established principle for practical
purposes. In current banking practice, even when a creditor
issued an instrument bearing a non-negotiability clause, a
condition which was intended by the parties to restrict the
instrument to one transfer, the instrument was under existing
laws still freely negotiable. The Working Group was seeking,
therefore, to extend the legal sphere of application in the draft
Convention and to allow the parties to an instrument to
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express their intentions. The Soviet Union agreed with the
principle in article 16, although the article itself should be
redrafted.

48. If no general agreement on article 16 was reached in the
Commission, then there would be no point in dividing the
article as suggested and switching the part regarding endorse
ments to article 20, because the restrictive endorsements
under articles 16 and 20 differed. Under article 20, all
transferees without exception were mere holders for collection
and never genuine holders as could be the case under
article 16.

49. The CHAIRMAN observed that all speakers had agreed
that article 16 was unclear and that its treatment, in
particular, of the legal consequences of its provisions was
ambiguous. He suggested, therefore, that the text should be
assigned for further drafting to a working group which would
study the various options which the Commision had pro
posed.

50. It was so decided.

The meeting rose at 12.50 p.m.

[A/CN.9/SR.298]

Chairman: Mr. SZASZ

Summary record of the 298th meeting
Tuesday, 3 July 1984,3 p.m.

8. Mr. GLATZ (Hungary) reaffirmed his Government's
comments reproduced on page 91 of document A/CN.91248.

The meeting was called to order at 3.15 p. m.

1. The CHAIRMAN invited the members of UNCITRAL to
take up article 46 of the draft Convention on International
Bills of Exchange and International Promissory Notes
(A/CN.9/211) and drew attention to the comments repro
duced in document A/CN.91248.

2. Mr. SPANOGLE (United States of America) said that
some of the comments raised problems with respect to the
application of article 46, especially in situations where the
holder wished to know the worth of the instrument before the
due date. It might be better to delete the article altogether. If
it was retained, then at least its scope should be restricted.

3. Mr. OLIVENCIA (Spain) said that while his delegation
was inclined to endorse the provisions of article 46, it believed
that their legal effects should be clarified. If a bill was
presented for acceptance notwithstanding a stipulation per
mitted under article 46 (1) and acceptance was refused, then
neither the drawer nor the holder should be liable for that
non-acceptance. The text should be redrafted to provide
clearly for all potentially liable persons to be freed from any
liability that might result from dishonour by non-acceptance
in such circumstances.

4. His delegation believed that while the drawer should be
able to stipulate the date on which the instrument could be
presented, he should not be able to state that it must not be
presented before a specified event. The provision to that effect
should be deleted.

5. Mr. CHAFIK (Egypt) said that he fully agreed with the
representative of Spain. The solution might be to begin the
article with the words "Notwithstanding the provisions of
article 45 (1) ...".

6. Mrs. KAZAKOVA (Union of Soviet Socialist Republics)
reaffirmed her Government's comments set forth on page 92
of document A/CN.91248 and agreed with the statements
made by the representatives of Spain and Egypt. The article
should not be deleted altogether since its provisions were in
keeping with current business practices. However, the pro
visions of paragraph (1) should be narrowed down to
conform to article 45 (1).

7. Mr. SAMI (Iraq) said that he agreed with the represen
tative of Spain and supported the Egyptian proposal.

9. The CHAIRMAN said that the matter had not been
thoroughly discussed because only a few delegations had
spoken. The general feeling seemed to be that the scope of
article 46 should be restricted and that the legal effects of its
application should be brought out.

10. He invited the Commission to turn its attention to
article 51 (h) of the draft Convention.

11. Mr. GUEST (United Kingdom) said that his Government
supported the inclusion of article 51 (h); its comments
reproduced on page 101 of document A/CN.9/248 related
only to the drafting of the article.

12. Mr. CRAWFORD (observer for Canada) said that his
Government too supported the inclusion of article 51 (h),
subject to the reservation that the Instruments in question
should be presented only in accordance with the rules of local
clearing-houses because international instruments should be
on the same footing as local instruments.

13. Mr. ROEHRICH (France) said that he was somewhat
puzzled by what the observer for Canada had just state<;!,
which would mean that the provision in the article would be
void if a local clearing-house ruled that international bills
could not be presented for payment. He wondered whether the
provision in article 51 (h) was really necessary. Even if it were
not in the Convention, the international community could
take the position that bills could be presented at local
clearing-houses for payment. Negative provisions or restrictive
clauses should not be in the Convention because that would
only cause problems.

14. Mr. CRAWFORD (observer for Canada) said that
without the provision he had suggested, he rather doubted
that international instruments could be presented at clearing
houses, certainly not in Canada. He would welcome the
provision set forth in article 51 (h) provided that the affairs of
the clearing-house were not disrupted. International bills
presented at a clearing-house not organized to deal with them
could disrupt local practices and result in disappointment for
the holder.

15. Mr. SPANOGLE (United States of America) said that
Canada's proposal on conditions under which clearing-houses
should be used was acceptable to his delegation, which
strongly supported the retention of article 51 (h). However,
the word "may" .in the paragraph would in United States
courts be interpreted to mean that there were restrictions on
the use of clearing-houses.
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16. Mr. VIS (observer for the Netherlands) said that he
supported the inclusion of article 51 (h) because it was a
familiar provision that was included in the Geneva Uniform
Law. He could accept the point made by the Observer for
Canada on the understanding that if payment was refused at a
clearing-house, then a protest should be made elsewhere, not
at the clearing-house.

17. Mr. BARRERA GRAF (Mexico) said that he supported
the Canadian proposal. In Mexico, which followed the
Geneva system, a clearing-house was used only for cheques,
not promissory notes and international bills of exchange. He
therefore believed that paragraph (h) should be supplemented
by a provision that bills of exchange and promissory notes
should not be presented at local clearing-houses when those
establishments did not permit presentment of such instruments.

18. The CHAIRMAN said it appeared that drafting changes
were needed to clarify the provisions of article 51 (h) that
could be left to an appropriate working group.

19. He invited the members of UNCITRAL to consider
article 68 (4).

20. Mr. PISEK (Czechoslovakia) said that his Government
had made the suggestion set forth on page 113 of document
A/CN.91248 with a view to simplifying the wording of article
68 (4) (a).

21. Mr. SAMI (Iraq), supported by Mr. SHU Xianli
(China), said that there was no need to provide for the
delivery of the protest to the drawee.

22. Mr. OLIVENCIA (Spain) said that his delegation was in
favour of the current wording of paragraph (4) (a). The only
doubts it had were related to its reservations concerning
article 6 (b). It should be indicated in article 68 (4) that
payment at maturity must be recorded on the instrument.

23. Mr. BARRERA GRAF (Mexico) said that his delegation
was in favour of the current wording of paragraph (4). With
reference to the statement made by the representative of
Spain, Mexico believed that the draft Convention should
indicate that instalment payments must be recorded on the
instrument.

24. The CHAIRMAN said that most delegations appeared
to be in favour of the current text of paragraph (4). It was
clear that the relevant working group should consider the
matter in the light of articles 6 (b) and 69 (1).

The meeting was suspended at 4.15 p.m. and resumed at
4.50p.m.

25. The CHAIRMAN invited the members of UNCITRAL
to consider article 69 (1) in the light of the comments
reproduced in document A/CN.9/248.

26. Mr. CHAFIK (Egypt), supported by Mr. ANKELE
(Federal Republic of Germany), Mr. SEVON (observer for
Finland) and Mr. SAMI (Iraq), said that the right accorded to

the holder in article 69 (1) was unwarranted. Paragraph (1)
should state that it was obligatory for the holder to accept
partial payment, and the remainder of article 69 should be
redrafted accordingly, If that proposal was not adopted, then
it should be stated in the article that, in cases where partial
payment was refused, the party who had signed the instrument
should be freed from the obligation to pay the sum offered.

27. Mr. SHU Xianli (China) said that his delegation was in
favour of the current wording of paragraph (1).

28. Mr. GUEST (United Kingdom) said that he had no
strong views on the matter. However, since partial payment
was seldom offered unconditionally, he had a slight preference
for the current formulation.

29. The CHAIRMAN suggested that it would be preferable
to defer a decision on article 69 (1) pending consideration of
how the matter might be dealt with by a working group.

Future course of action with regard to the draft Convention on
International Bills ofExchange and International Promissory
Notes

30. Mr. SONO (Secretary of the Commission) said that the
Commission might wish to consider establishing a working
group composed of all its members to review the draft
Convention as a whole, including points which had not been
discussed by the Commission at its seventeenth session. In
order to expedite its work, the Commission might also wish to
consider dispensing with a full-scale re-examination of the
revised draft.

31. After a procedural discussion in which a number of
delegations took part, the CHAIRMAN said that the Com
mission would resume its deliberations at the following
meeting with a view to deciding what further consideration
should be given to the draft Convention, in what kind of body
the text should be considered, and what should be the size
and composition of the body in question. One suggestion was
that the Working Group on International Negotiable Instru
ments should remain in existence, should be expanded to
include non-members of the Commission wishing to partici
pate in its deliberations, and should be entrusted with
consideration of the draft, together with the Commission's
proposals and comments from Governments. On the other
hand, it had been argued that the next course of action should
be to convene a conference of plenipotentiaries. However, the
majority view appeared to be that it would be premature to
take a decision on the future of the draft when completed,
before a revised text had been prepared and submitted to
Governments for consideration. It had been suggested that
the revision could be done, if not by the aforementioned
Working Group, then by a committee of the whole.

32. He understood the feeling of the Commission to be that
the draft Convention should be referred to a working group
composed of all members of the Commission, with the
instruction that it should be guided by the decisions of the
Commission. The working hypothesis should be that the
working group would supply the Commission with a text
which would not necessitate a detailed re-examination.

The meeting rose at 6.10 p.m.
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[AlCN.9/SR.299]

Chairman: Mr. SZASZ

The meeting was called to order at 10.20 a.m.

Future course of action with regard to the draft Convention on
International Bills of Exchange and International Promissory
Notes (continued)

1. The CHAIRMAN said that most delegations appeared to
favour the establishment of a working group composed of all
members of UNCITRAL to review the draft Convention,
since that would obviate the need to repeat a paragraph-by
paragraph discussion at future UNCITRAL sessions. The
terms of reference of such a working group would be to work
at a reasonably fast pace to finalize the text in the light of the
Commission's discussions and policy decisions. The working
group would hold a session in 1985 and make a progress
report to UNCITRAL at its eighteenth session.

2. After a procedural discussion in which a number of
delegations took part, he said it seemed that many delegations
would be unable to participate in the work of a working
group of the whole. Most members of the Commission
believed that the Working Group on International Negotiable
Instruments should be expanded with the addition of four or
five members to ensure a proper geographical balance and the
representation of all legal systems. It was his intention to
suspend the meeting and consult with all interested dele
gations concerning the expansion of the Working Group.

The meeting was suspended at 11.40 a.m. and resumed at
12.15 p.m.

3. The CHAIRMAN said that the consultations were still in
progress. The Commission would return to the question at a
later date and conclude its consideration of agenda item 4.

The discussion covered in the summary record endedat 12.20p. m.

[AlCN.9/SR.301]

Chairman: Mr. SZASZ

Summary record of the 30Ist meeting
Friday, 6 July 1984, at 10 a.m.

Notes in the light of the discussions and decisions of the
Commission.

The meeting was called to order at 10.20 a.m.

4. The CHAIRMAN reported on his consultations with the
members of the Commission regarding the composition of an
expanded Working Group on International Negotiable Instru
ments, which was to revise the text of the draft Convention on
International Bills of Exchange and International Promissory

5. Mexico would be replacing Chile on the Working Group,
which would be expanded by six members. He would take it, if
he heard no objection, that the Commission wished to appoint
Australia, Cuba, Czechoslovakia, Japan, Sierra Leone and
Spain as the six additional members.

6. It was so decided.

The discussion covered in the summary record endedat 10.30 a. m.
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